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JUSTICES
OF THE

SUPREME COURT
DURING THE TIME OF* THESE REPORTS.1

WILLIAM HOWARD TAFT, Chief  Justice .
JOSEPH McKENNA, Associ ate  Just ice .
OLIVER WENDELL HOLMES, Ass ociate  Justi ce .
WILLIAM R. DAY, Ass ociate  Justice .2
WILLIS VAN DEVANTER, Ass ociate  Justic e .
MAHLON PITNEY, Ass ociate  Justice .3
JAMES CLARK McREYNOLDS, Ass ociate  Justic e .
LOUIS D. BRANDEIS, Ass ociate  Just ice .
JOHN H. CLARKE, Associ ate  Justice .4
GEORGE SUTHERLAND, Ass ociate  Justic e .5
PIERCE BUTLER, Associ ate  Justic e .6

HARRY M. DAUGHERTY, Atto rn ey  Gene ra l .
JAMES M. BECK, Sol ic it or  Gen er al .
WILLIAM R. STANSBURY, Cler k .
FRANK KEY GREEN, Mar sha l .

1 For allotment of The Chief Justice and Associate Justices among 
the several circuits, see pp. xii, xiii, xiv, post.

2 Mr. Justice Day retired November 13, 1922, under the provisions 
of Jud. Code, § 260. See page ix, post.

3 Mr. Justice Pitney retired December 31, 1922, under the provi-
sions of an Act of December 11, 1922.

4 Mr. Justice Clarke, by letter of September 1, 1922, addressed 
to the President, tendered his resignation as of September 18, 1922. 
See page v, post.

6 On September 5, 1922, President Harding nominated George 
Sutherland, of Utah, to succeed Mr. Justice Clarke, resigned; he was 
confirmed by the Senate on the same day; the judicial oath was 
administered and he took his seat upon the bench on October 2, 1922.

6 On November 23, 1922, President Harding nominated Pierce 
Butler, of Minnesota, to succeed Mr. Justice Day, retired; the 
nomination not having been acted upon at that session of Congress, 
the President renominated Mr. Butler on December 5, 1922, and he 
was confirmed by the Senate on December 21, 1922; the judicial oath 
was administered and he took his seat upon the bench on January 2, 
1923. ni





RESIGNATION OF MR. JUSTICE CLARKE.

SUPREME COURT OF THE UNITED STATES.

Monday , November  20, 1922.

Present : The  Chief  Just ice , Mr . Justice  Mc -
Kenna , Mr . Justi ce  Holmes , Mr . Justice  Van  De - 
vanter , Mr . Justi ce Mc Reynolds , Mr . Justice  
Brandeis , and  Mr . Just ice  Sutherl and .

The Chief  Justice  announced the following order of 
the Court:

It is ordered by the Court that the accompanying cor-
respondence between members of the Court and Mr. 
Justice  Clarke  upon his retirement as an Associate 
Justice of the Court be this day spread upon the record, 
and that it also be printed in the reports of the Court:

The  Supreme  Court  of  the  United  States , 
Washington , D. C., October  24, 1922.

Dear  Brother  Clarke : Your resignation as a mem-
ber of this Court during the vacation has delayed a joint 
expression of our sincere regret at parting with you as a 
colleague.

Service as a federal judge in the lower courts had 
fitted you quickly to put your shoulder to the wheel 
here. The number and excellence of your opinions con-
tained in the 13 volumes from 242 to 259, inclusive, of 
our reports, testify to the debt the country owes you 
for the share you have had in carrying the great burden 
that rested upon this court during the period of the 
Great War and the years immediately preceding and 
following it.
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Vi MR. JUSTICE CLARKE.

We shall miss much your earnest and constant ap-
plication, your kindly and loyal spirit of companion-
ship, and your generous courtesy. We wish to assure you 
of our affectionate regard and respect for you as a man 
and a public servant.

You still have, we hope, many years of usefulness before 
you. Our best wishes go with you.

Sincerely yours,
William  H. Taft ,
Joseph  Mc Kenna ,
Oliver  Wendell  Holmes .
Will iam  R. Day .
Willis  Van  Devante r .
Mahlon  Pitney .
Louis  D. Brandeis .

Hon. John  H. Clarke , 
Youngstown, Ohio.

Youngs tow n , Ohio , November  13, 1922.
My  Dear  Mr . Chief  Just ice : The joint expression of 

friendship and regard of my former brethren of the Court 
which you send me is very grateful, and I am sure you all 
know that I fully and sincerely reciprocate the feeling. 
The recollection of the unvarying kindness of you all to 
me—the one thing I miss and the loss of which I feel— 
will always be one of the most precious possessions of my 
life.

It seemed best for me to resign my office while I still 
had strength sufficient to take up other duties, but I shall 
watch the work of you all with interest and sympathy, 
confident from my intimate associations with you that the 
great tradition of the Court for learning, independence, 
and impartial decision will be abundantly maintained.

Even here I can not withhold the expression of the hope 
that the bill pending in Congress to modify the impera-
tive statutory jurisdiction of the Court may soon become 
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a law, so that you may not be so burdened with unim-
portant cases as you now are, and so may have more time 
and strength for the consideration of the many causes of 
great public concern constantly coming before you, the 
decision of which is so fateful to our Country.

Wishing for each one of you the health and strength so 
necessary to the discharge of your high duties, I am, 

Sincerely yours,
John  H. Clarke .

Hon. Will iam  H. Taft ,
Chief Justice of the United States, 

Washington, D. C.





RETIREMENT OF MR. JUSTICE DAY.

SUPREME COURT OF THE UNITED STATES.

Tuesday , January  2, 1923.

Present : The  Chief  Justi ce , Mr . Justice  Mc -
Kenna , Mr . Justi ce  Holmes , Mr . Justi ce  Van  De - 
vanter , Mr . Justi ce Mc Reyno lds , Mr . Just ice  
Brandeis , Mr . Justice  Sutherland , and  Mr . Justice  
Butle r .

The Chief  Just ice  announced the following order of 
the Court:

It is ordered by the Court that the accompanying cor-
respondence between members of the Court and Mr. 
Just ice  Day  upon his retirement as an Associate Justice 
of the Court be this day spread upon the record, and 
that it also be printed in the reports of this Court:

Decembe r  23, 1922.
Dear  Brother  Day : At the end of twenty-five years 

of judicial work you have retired to enjoy a well-earned 
respite from unremitting labor. This you began by one 
year’s service on the bench of your native State. After 
a short but conspicuously useful and successful service 
as Secretary of State during the Spanish War and as 
chairman of the Peace Commission which negotiated the 
treaty of Paris closing that war, you went back to judicial 
work on the Circuit Court of Appeals for the Sixth Cir-
cuit for four years, whence you were called to this Court 
in March, 1903. The thorough preparation you had had 
for effective work here manifested itself at once. Your 
service has covered two decades. Your opinions appear in 
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X MR. JUSTICE DAY.

sixty-seven volumes of our reports. But it is not only in 
the published opinions, their number, their clearness, and 
their force, great as they are, that the value of your serv-
ice is to be measured. We who have sat with you in con-
ference know how much you have contributed to our 
counsels from your wealth of judicial experience, your 
accurate knowledge of the scope of our previous decisions, 
and your remarkable familiarity with the adjudged limits 
of our jurisdiction.

We shall miss much your loyalty to the Court and its 
traditions, your affectionate fellowship, your wit and 
humor, and your unfailing tranquillity and good sense.

Your separation from the Court is a real personal sor-
row to us, and we know that it is to you. To end such a 
close and confidential relation in a high, arduous, and 
common service to- the State and Country extending over 
many years, must be this, when there has ever been pres-
ent mutual respect and affection.

We sincerely hope that in your retirement and in a long 
evening of life you may find happiness, as well you may, 
in your extended and honorable record of public service 
and in the clear verdict of your countrymen that you have 
deserved well of the Republic.

Affectionately yours,
Will iam  H. Taft .
Josep h  Mc Kenna .
Olive r  Wendell  Holmes .
Will is  Van  Devante r .
Mahlon  Pitney .
James  Clark  Mc Reynolds . 
Louis  Dembitz  Brande is . 
George  Sutherlan d .

Hon. William  R. Day ,
1301 Clifton Street,

Washington, D. C.



MR. JUSTICE DAY. XI

1301 Clif ton  Street , 
Washington , D. C., December  26, 1922.

To the  Chief  Justice  and  Ass ociate  Justi ces  of  the  
Suprem e  Court .

My  Dear  Brethre n : Your kind letter of the 23d in-
stant has been received. I am very grateful for this ex-
pression of your feeling toward me on the separation which 
follows my laying down of judicial work.

I need not say that the labors of nearly twenty years 
of service upon the Court have been necessarily arduous. 
They have been, nevertheless, enjoyable, and the associa-
tion and companionship of those with whom they have 
been performed have been most agreeable to me, and I 
part with the Court with deep regret that it seems proper 
for me to take this step at this time.

I can not forego an expression of satisfaction that at no 
time has any serious inroad been made upon the great and 
necessary functions of the Court in adjudicating funda-
mental rights under our system of Government, although 
such power has been the subject of attack during the en-
tire Efe of the Republic. If our institutions are to endure, 
as I believe they are, these powers must be lodged in an 
impartial and independent tribunal.

That you‘may live long to carry on the great work en-
trusted to you by the Constitution—is my heartfelt wish 
as I sever our official associations. For each and all of 
you I have an affectionate regard and esteem which I 
shall cherish as long as I shall live.

Cordially and fraternally,
William  R. Day .



SUPREME COURT OF THE UNITED STATES.

October  Term , 1922.1

1 For next previous allotment see 259 U. S., p. iv. 
xn

Order  of  Allot ment  of  Justic es .

There having been an Associate Justice of this Court 
appointed since the adjournment of the last term,

It is ordered, That the following allotment be made of 
the Chief Justice and Associate Justices of this Court 
among the circuits, agreeably to the act of Congress in 
such case made and provided, and that such allotment be 
entered of record, viz:

For the First Circuit, Olive r  Wendell  Holmes , Asso-
ciate Justice.

For the Second Circuit, Louis D. Brandeis ,' Associate 
Justice.

For the Third Circuit, Mahlon  Pitne y , Associate 
Justice.

For the Fourth Circuit, William  H. Taft , Chief 
Justice.

For the Fifth Circuit, James  C. Mc Reyno lds , Asso-
ciate Justice.

For the Sixth Circuit, William  R. Day , Associate 
Justice.

For the Seventh Circuit, George  Sutherland , Asso-
ciate Justice.

For the Eighth Circuit, Willis  Van  Devante r , Asso-
ciate Justice.

For the Ninth Circuit, Jose ph  Mc Kenna , Associate 
Justice.

October 16, 1922.



SUPREME COURT OF THE UNITED STATES.

October  Term , 1922.1

1 For next previous allotment, see p. xii, ante.

Order  of  Allot ment  of  Justi ces .

Mr. Justi ce  Day  having resigned,
It is ordered, That the following allotment be made of 

the Chief Justice and Associate Justices of this Court 
among the circuits, agreeably to the act of Congress in 
such case made and provided, and that such allotment 
be entered of record, viz:

For the First Circuit, Oliver  Wendell  Holmes , Asso-
ciate Justice.

For the Second Circuit, Louis D. Brandeis , Associate 
Justice.

For the Third Circuit, Mahlon  Pitney , Associate Jus-
tice.

For the Fourth Circuit, Will iam  H. Taft , Chief Jus-
tice.

For the Fifth Circuit, James  C. Mc Reynol ds , Associate 
Justice.

For the Sixth Circuit, James  C. Mc Reynolds , Associate 
Justice.

For the Seventh Circuit, George  Sutherland , Asso-
ciate Justice.

For the Eighth Circuit, Willis  Van  Devan ter . Asso-
ciate Justice.

For the Ninth Circuit, Josep h  Mc Kenna , Associate 
Justice.
November 15, 1922.
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SUPREME COURT OF THE UNITED STATES.

October  Term , 1922.1

1 For next previous allotment, see p. xiii, ante.

Order  of  Allotment  of  Justi ces .

Mr. Just ice  Pitne y  having resigned, ,
It is ordered, That the following allotment be made 

of the Chief Justice and Associate Justices of this Court 
among the circuits, agreeably to the act of Congress in 
such case made and provided, and that such allotment 
be entered of record, viz:

For the First Circuit, Oliver  Wendell  Holmes , Asso-
ciate Justice.

For the Second Circuit, Louis D. Brandeis , Associate 
Justice.

For the Third Circuit, Pierce  Butler , Associate Justice.
For the Fourth Circuit, Will iam  H. Taft , Chief Jus-

tice.
For the Fifth Circuit, James  C. Mc Reynolds , Associate 

Justice.
For the Sixth Circuit, James  C. Mc Reyno lds , Associate 

Justice.
For the Seventh Circuit, George  Sutherland , Asso-

ciate Justice.
For the Eighth Circuit, Willis  Van  Devante r , Asso-

ciate Justice.
For the Ninth Circuit, Jose ph  Mc Kenna , Associate ?

Justice.
January 22, 1923.
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CASES ADJUDGED

IN THE

SUPREME COURT OF THE UNITED STATES
AT

OCTOBER TERM, 1922.

STATE OF WYOMING v. STATE OF COLORADO 
ET AL.

IN EQUITY.

No. 3, Original. October Term, 1921. Petition for rehearing denied. 
Modified final decree entered October 9, 1922.

The original decree, herein modified, is reported in 259 
U. S., at p. 496.

Mr. Victor E. Keyes, Attorney General of the State of 
Colorado, Mr. William R. Ramsey, Mr. Delph E. Car-
penter, Mr. Julius C. Gunter and Mr. L. Ward Bannister, 
for defendants, submitted the petition.

1. On consideration of the defendants’ petition for a 
rehearing heretofore presented by leave of the court, it is 
considered, ordered and decreed that the decree entered 
herein on June 5, 1922, be modified to read as follows:

'This cause having been heretofore submitted on the 
pleadings and the evidence taken before and reported by 
the commissioners appointed for the purpose, and the 
Court being now fully advised in the premises:

It is considered, ordered and decreed that the defend-
ants, their officers, agents and servants, be, and they are 
hereby, severally enjoined from diverting or taking from 
the Laramie River and its tributaries in the State of Colo-
rado more than fifteen thousand five hundred (15,500)

45646°—23---- 1 1
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Decree. 260 U. S.

acre-feet of water per annum in virtue of or through what 
is designated in the pleadings and evidence as the Lara- 
mie-Poudre Tunnel appropriation in that State,

Provided, that thjs decree shall not prejudice the right 
of the State of Colorado, or of any one recognized by her as 
duly entitled thereto, to continue to exercise the right 
now existing and hereby recognized to divert and take 
from such stream and its tributaries in that State eighteen 
thousand (18,000) acre-feet of water per annum in virtue 
of and through what is designated in the pleadings and 
evidence as the Skyline Ditch appropriation in that State; 
nor prejudice the right of that State, or of any one recog-
nized by her as duly entitled thereto, to continue to 
exercise the right now existing and hereby recognized to 
divert and take from such stream and its tributaries in 
that State four thousand two hundred and fifty (4,250) 
acre-feet of water per annum in virtue of and through the 
meadow-land appropriations in that State which are 
named in the pleadings and evidence; nor prejudice the 
right of the State of Colorado, or of any one recognized 
by her as duly entitled thereto, to continue to exercise 
the right now existing and hereby recognized to divert 
and take from the headwaters of Deadman Creek, a 
Colorado tributary of the Laramie River, the relatively 
small amount of water appropriated therefrom prior to 
the year 1902 by and through what is designated in the 
evidence as the Wilson Supply Ditch; nor prejudice or 
affect the right of the State of Colorado or the State of 
Wyoming, or of any one recognized by either State as 
duly entitled thereto, to continue to exercise the right 
to divert and use water from Sand Creek, sometimes 
spoken of as a tributary of the Laramie River, in virtue 
of any existing and lawful appropriation of the waters 
of such creek;

And it is also considered, ordered and decreed that the 
costs of this suit be apportioned among and paid by the
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parties thereto as follows: The State of Wyoming one- 
third, the State of Colorado one-third, and the two cor-
porate defendants jointly one-third.

And it is further considered, ordered and decreed that 
the clerk of this Court do transmit to the chief magistrates 
of the States of Colorado and Wyoming copies of this 
decree duly authenticated under the seal of this Court.

2. In view of the modifications hereby made in the 
decree of June 5, 1922, the petition for rehearing in this 
cause is hereby denied.

LEDERER, COLLECTOR OF INTERNAL REVE-
NUE FOR THE FIRST DISTRICT OF PENNSYL-
VANIA, v. STOCKTON, SOLE SURVIVING TRUS-
TEE OF DERBYSHIRE, DECEASED.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
THIRD CIRCUIT.

No. 16. Argued October 5, 1922.—Decided October 16, 1922.

The Income Tax Law of 1916, §§ 2 (b) and 11 (a), taxes income 
from trust estates, but exempts income received by any corpora-
tion organized and operated exclusively for charitable purposes no 
part of the net income of which inures to the benefit of any private 
stockholder or individual. Where a fund was held by a testamen-
tary trustee to pay an annuity and, upon the annuitant’s death to 
transfer the fund and accumulated interest to a hospital corpora-
tion, and the trustee lent the money to the hospital upon mortgage 
security receiving back only interest sufficient to satisfy his ad-
ministrative charges and the annuity, held, that the remaining 
income, retained by the hospital, was not taxable. P. 8.

266 Fed. 676, affirmed.

Certi orar i to a judgment of the Circuit Court of Ap-
peals affirming a judgment recovered by the respondent 
Stockton, in an action to recover back money paid by him 
as income taxes.



4

260 U. S.

OCTOBER TERM, 1922.

Argument for Petitioner.

Mr. Assistant Attorney General Ottinger, with whom 
Mr. Solicitor General Beck and Mr. Charles H. Weston, 
Special Assistant to the Attorney General, were on the 
brief, for petitioner.

The provision in § 11 (a) of the Act of September 8, 
1916, exempting from tax “ income received ” by a charity, 
does not apply to trust income which the trustee is re-
quired to add to the principal of a fund which is to go 
ultimately to a charity.

The trust, as interpreted by the highest court of Penn-
sylvania,- is an active one which can not be terminated, 
even with the consent of all the parties in interest. The 
Pennsylvania Hospital does not have legal title to the 
trust income or any right to its immediate possession, nor 
any control over its administration or management. The 
income of the trust is therefore not “received” by the 
Hospital, whether this word as used in § 11 (a) is inter-
preted as covering income to which a charity obtains legal 
title, or income to which it obtains the right of immediate 
possession, or income as to which it enjoys some right of 
control or management.

The fact that the trustee lends the balance of the trust 
income, after payment of the annuity, to the Hospital 
under a blanket mortgage and bond given by the Hos-
pital, the Hospital paying interest on advances thus made, 
does not alter the situation. The moneys thus received 
by the Hospital are received by it, not as income, but as 
money borrowed, for which it is legally indebted to the 
trustee and which it may be required to repay to him. 
Certainly, the trustee and the Hospital can not enter into 
any voluntary arrangement which will exempt from tax 
income otherwise taxable.

The fact that § 11 (a) is included in a part of the law 
dealing exclusively with the tax on corporations and that 
it immediately follows § 10, which levies the tax on cor-
porations, indicates that the exemption accorded by § 11
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(a) was intended to apply solely to the taxes imposed 
by § 10. If this view be correct, § 11 (a) has no appli-
cation to taxes imposed, as in the present case, under 
§ 2k (b) in a part of the law dealing with the tax on 
individuals. But, even if this construction be not ac-
cepted, the tax exemption given in § 11 (a) with refer-
ence to “income received” can scarcely be broader in 
meaning or have any different scope than the tax imposed 
upon “income received” in § 10. Maryland Casualty 
Co. v. United States, 251 U. S. 342, 346.

This decision as to what constitutes income “ received ” 
by a corporation is fully applicable to the Income Tax 
Act of 1916, which even more explicitly than the Income 
Tax Act of 1913 taxes the income “ received ” by a corpo-
ration within the taxable year. Since, therefore, the mere 
possibility, probability or certainty of future payments is 
not “ income received ” upon which an income tax is im-
posed, the exemption from tax of “ income received ” by 
a charitable corporation can not extend to income re-
ceived by a third person as to which there is a possibility, 
probability, or even certainty that it will be paid to a 
charitable corporation at some future date.

The fact that the Act of 1916 did not make any exemp-
tion in favor of income accumulated in a trust fund to go 
ultimately to a charity is entirely consistent with the 
basis upon which Congress in that act provided for the 
taxation of trust income. Congress there clearly ex-
pressed its intention of taxing the income of trust estates 
without regard for the character or interest of the ulti-
mate beneficiaries of the estate. The tax was upon the 
income of the estate as such.

The provisions of § 219 (b) of the Income Tax Act of 
1918, which authorized income permanently set aside for 
a charity to be deducted in computing the income of trust 
estates, raise no inference that Congress intended to per-
mit a like deduction to be made in computing the income 
of trust estates under the Act of 1916.
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The policy pursued in the Act of 1916 of not taxing the 
income received by a charity, but taxing income which, 
while not received by a charity, might be received by it at 
some future time, accords with the taxation policy gen-
erally followed by state legislatures. 37 Cyc. 928, n. 6; 
Boston Society v. Boston, 129 Mass. 178; Presbyterian 
Board v. Fisher, 68 N. J. L. 143.

Where the tax law covers a certain kind of income or 
property, a general intention on the part of Congress to 
exempt it from tax will not, apart from express words 
giving effect to this intention, free it from the tax burden. 
Cornell v. Coyne, 192 U. S. 418, 431; Swan & Finch Co. v. 
United States, 190 U. S. 143, 146.

Mr. Maurice Bower Saul, with whom Mr. Joseph A. 
Lamorelle was on the brief, for respondent.

Mr . Chief  Just ice  Taft  delivered the opinion of the 
Court.

The question in this case is whether the Income Tax 
Law of September 8,1916, c. 463, 39 Stat. 756, as amended 
by the Act of October 3, 1917, c. 63, 40 Stat. 300, re-
quires the Contributors to the Pennsylvania Hospital, a 
corporation of Pennsylvania, created for charitable uses 
and purposes, no part of whose net income is for the 
benefit of any private stockholder or individual, to pay 
a tax on the income of a residuary estate devised to it by 
the will of Alexander J. Derbyshire in 1879 and inuring 
to its benefit under the following circumstances. The 
devise was subject to the payment of certain annuities. 
All of the annuitants are dead save one. The Supreme 
Court of that State decided that the income could not be 
paid outright to the Hospital until the death of all the 
annuitants and until then, must remain in control of the 
trustee appointed under the will. Derbyshire’s Estate, 
239 Pa. St. 389. The trustee transferred the whole resid-
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uary fund as a loan for fifteen years to the Hospital, and 
secured himself by mortgage on property of the Hospital. 
Under the terms of the loan and mortgage, the Hospital 
only pays interest enough to satisfy the administrative 
charges and the annuity. It uses the remainder of the 
income from the fund for its expenses. It is thus actually 
receiving the full benefit of the income of $15,000 from 
the residuary fund, reduced only by the annuity of $800.

Section 2 (b) of the Income Tax Law of 1916, supra, 
is as follows:

“ Income received by estates of deceased persons dur-
ing the period of administration or settlement of the 
estate, shall be subject to the normal and additional tax 
and taxed to their estates, and also such income of estates 
or any kind of property held in trust, including such 
income accumulated in trust for the benefit of unborn or 
unascertained persons, or persons with contingent inter-
ests, and income held for future distribution under the 
terms of the will or trust shall be likewise taxed, the tax 
in each instance, except when the income is returned for 
the purpose of the tax by the beneficiary, to be assessed 
to the executor, administrator, or trustee, as the case may 
be: Provided, That where the income is to be distributed 
annually or regularly between existing heirs or legatees, 
or beneficiaries the rate of tax and method of computing 
the same shall be based in each case upon the amount of 
the individual share to be distributed.”

Section 11 (a) of the same act provides:
“ That there shall not be taxed under this title any 

income received by any . . . corporation or asso-
ciation organized and operated exclusively for religious, 
charitable, scientific, or educational purposes, no part of 
the net income of which inures to the benefit of any pri-
vate stockholder or individual.”

Upon these facts, Lederer, the internal revenue col-
lector, assessed Stockton, the trustee, on the income from
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the residuary estate for the years 1916 and 1917, under 
§ 2 (b), and collected the same. The trustee brought suit 
in the United States District Court against the collector 
to recover the sums so paid as illegally collected. The 
District Court gave judgment for the trustee and this 
was affirmed by the Circuit Court of Appeals for the 
Third Circuit. 266 Fed. 676.

This residuary fund was vested in the Hospital. The 
death of the annuitant would completely end the trust. 
For this reason, the trustee was able safely to make the 
arrangement by which the Hospital has really received the 
benefit of the income subject to the annuity. As the 
Hospital is admitted to be a corporation, whose income 
when received is exempted from taxation under § 11 (a), 
we see no reason why the exemption should not be given 
effect under the circumstances. To allow the technical 
formality of the trust, which does not prevent the Hos-
pital from really enjoying the income, would be to defeat 
the beneficent purpose of Congress.

The judgment of the Circuit Court of Appeals is
Affirmed.

CHARLOTTE HARBOR & NORTHERN RAILWAY 
COMPANY v. WELLES ET AL., CONSTITUTING 
THE BOARD OF COUNTY COMMISSIONERS OF 
DE SOTO COUNTY, FLORIDA.

ERROR TO THE SUPREME COURT OF THE STATE OF FLORIDA.

No. 4. Submitted March 16, 1921; restored to docket for oral argu-
ment March 21, 1921; argued October 4, 1922.—Decided 
October 16, 1922.

A special improvement tax which was void when assessed, for want 
of statutory authority in the officers who undertook the improve-
ment, may be validated by the legislature consistently with the due 
process clause of the Fourteenth Amendment. P. 11. Forbes
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Pioneer Boat Line v. Board of Commissioners, 258 U. S. 338, 
distinguished.

78 Fla. 227, affirmed.

Error  to a decree of the Supreme Court of Florida 
affirming a decree dismissing the bill in a suit to enjoin 
collection of a special road improvement tax, etc.

Mr. Kenneth I. McKay, with whom Mr. James M. 
Gifford was on the brief, for, plaintiff in error.1

No appearance for defendants in error.

Mr . Justice  Mc Kenna  delivered the opinion of the 
Court.

Bill in equity to declare illegal the creation of a special 
road and bridge district, designated as the Charlotte 
Harbor Special Road and Bridge District, in De Soto 
County, Florida, and to restrain the defendants in error, 
as and constituting the Board of County Commissioners, 
from paying out any funds in settlement of any supposed 
obligations contracted for work done in pursuance of the 
plan proposed. And further, to enjoin the Commis-
sioners, until the final hearing in this cause, from con-
tracting any further obligations, or paying out any fur-
ther moneys, on account of the construction of roads and 
bridges under the plan proposed, and for such other and 
further relief as equity may require.

The ground of the suit and for the relief prayed is, that 
the district was constituted of territory which overlapped 
territory included in another district theretofore created, 
and that, therefore, the Board of Commissioners, to which 
the creation of the district was committed by the law of 
the State, as the law then existed, was without power to 
establish the district.

At the former hearing the case was submitted by Mr. Gifford, 
on behalf of the plaintiff in error.
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The Board of Commissioners demurred to the bill, and 
alleged, as the grounds thereof, the insufficiency of the bill 
to authorize equitable relief, and, besides, alleged that 
complainant was estopped by not complaining earlier, 
and, by its delay, had permitted the expenditures of 
money by the Board of Commissioners.

The demurrer was sustained and a decree entered dis-
missing the bill. The decree was affirmed by the Su-
preme Court of the State and to its decision this writ of 
error is directed.

The opinion of the court considers and disposes of all 
state questions, including the one pertinent to our con-
sideration; that is, that the legislature had power to 
create special road and bridge districts which overlapped, 
and having that power, it also had the power “ to pass an 
Act curing or validating the action of the county commis-
sioners in creating a special road and bridge district partly 
lying in another special road and bridge district.” 
“ This,” the court said, 11 seems to be the general ruling. 
8 Cyc. 1023, and numerous authorities cited in the foot-
note.”

The court, therefore, sustained the act which is at-
tacked, taking judicial notice of it, it having been passed 
pending the suit. C. 8024, Laws of Florida, Acts of 1919. 
The court said it was passed for the special purpose of 
validating the action of the Commissioners, “and legal-
izing and validating the assessments made for the con-
struction of roads and bridges ” in the newly created dis-
trict, the indebtedness incurred and the warrants issued 
for the payment of the expenses incident thereto, or which 
should thereafter issue; and also validated and legalized 
the assessments and levy of taxes in the district.

The court further said that that doctrine had thereto-
fore been recognized in the State. Cases were adduced, 
and (adopting the language of one of them,) the conclu-
sion was expressed, that in consequence of such legisla-
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tion, the complainant had no standing in court or right 
to any relief by reason of the matters complained of in 
its bill.

In a petition for rehearing, plaintiff in error attacked 
the reasoning and conclusion of the court, and asserted 
against them the inhibition of the Fourteenth Amend-
ment of the Constitution of the United States which pre-
cludes a State from the taking of property without due 
process of law. The specification of the grounds is that 
“the said bill [to quote from it], attempts to legalize a 
proceeding of the County Commissioners of De Soto 
County, Florida, who were mere administrative officers 
and which proceeding was void ab initio and without 
jurisdiction, and under which proceeding certain taxes 
were levied against the property of your petitioner, prior 
to the passage of said Act of the Legislature, and there-
fore the said Act of the Legislature, in so far as it purports 
to create a liability on your orator for taxes previously 
assessed against your orator under a proceeding of said 
administrative officers is void ab initio and without juris-
diction.” The court considered the petition for rehear-
ing and denied it.

In support of the contention of the petition, plaintiff in 
error makes a distinction between a curative statute, 
which it is conceded a legislature has the power to pass, 
and a creative statute, which, it is the assertion, a legis-
lature has not the power to pass. The argument in sup-
port of the distinction is ingenious and attractive, but we 
are not disposed to review it in detail.

The general and established proposition is that, what 
the legislature could have authorized, it can ratify if it can 
authorize at the time of ratification. United States v. 
Heinszen & Co„ 206 U. S. 370; Wagner v. Baltimore, 239 
U. S. 207; Stockdale v. Insurance Companies, 20 Wall. 
323. And the power is necessary, that government may 
not be defeated by omissions or inaccuracies in the ex-
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ercise of functions necessary to its administration. To 
this accommodation, Forbes Pioneer Boat Line n . Board 
of Commissioners of Everglades Drainage District, 258 
U. S. 338, is not militant. The case concedes the power 
of ratification and declares the principle upon which it is 
based and, necessarily, recognized the subjection and obli-
gation of persons and property to government, and for 
government, and its continuation for the purposes of gov-
ernment. And the recognition precludes a misunder-
standing of the case and its extension beyond its facts. 
It was concerned with an attempt to impose a charge for 
the use of a government canal, for which use, at the time 
availed of, there was no charge—an attempt, therefore, to 
turn a gratuity conferred and enjoyed into a legal obliga-
tion and subject it to a toll.

Decree affirmed.

KNIGHTS v. JACKSON, TREASURER AND RE-
CEIVER GENERAL.

ERROR TO THE SUPREME JUDICIAL COURT' OF THE STATE OF 
MASSACHUSETTS.

No. 167. Argued October 3, 1922.—Decided October 16, 1922.

The objection that a tax on a special class of persons and property 
for a public purpose by which they are not benefited, is a taking 
of property without due process of law, in violation of the Four-
teenth Amendment, does not apply to the general income tax of 
Massachusetts (Acts, 1916, c. 269, §§ 2, 5 (b), as amended, 1919, 
c. 324, § 1) and use of funds so derived (Acts, 1919, c. 363) to re-
imburse cities and towns for increase of educational salaries. P. 14.

237 Mass. 493, affirmed.

Error  to a judgment of the Supreme Judicial Court of 
Massachusetts dismissing a petition for mandamus.•

Mr. Philip Nichols for plaintiff in error.
A tax on a particular class of property to raise revenue 

for a particular public purpose is a violation of the Four-
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teenth Amendment when the property taxed derives no 
special and peculiar benefit from the expenditure of the 
revenue so raised. Norwood v. Baker, 172 U. S. 269; 
Royster Guano Co. v. Virginia, 253 U. S. 412.

A general tax is a tax assessed upon all the taxable per-
sons and all the taxable property within the taxing dis-
trict, in order to pay the public expenses of the district as 
a whole.

Special assessments, on the other hand, are assessed 
on only a part of the taxable property in the district, in 
order to defray the expense of a particular public im-
provement, and are apportioned in proportion to the 
benefit received by the property taxed from the estab-
lishment of such improvement. Illinois Central R. R. Co. 
v. Decatur, 147 U. S. 197; Taylor v. Palmer, 31 Cal. 240; 
Holley n . Orange, 106 .Cal. 420; New London v. Miller, 
60 Conn. 112; Harmon n . Bolley, 187 Ind. 511; Shreve-
port v. Prescott, 51 La. Ann. 1905; Dorgan n . Boston, 12 
Allen, 223, 235; Rosewater, Special Assessments, Studies 
in History, Economics and Public Law, 483.

A special tax is a tax levied for a particular public 
purpose upon the property benefited by the carrying out 
of that purpose, but apportioned according to ability to 
pay. Common examples of this tax are district taxes, 
which are assessed on all the property in a road district 
to pay for a road, or in a watch district to pay for police 
protection, or in a school district to pay for a school. 
Rosewater, id., 483; Seligman, Essays on Taxation, 9th 
ed., pp. 416, 438. •

The Massachusetts income tax is a property tax and 
not an excise. Opinion of the Justices, 220 Mass. 613, 
623; Hart v. Tax Commissioner, 240 Mass. 37, 39; Tax 
Commissioner v. Putnam, 237 Mass. 522, 531; Kimball 
v. Cotting, 229 Mass. 541, 543; Maguire v. Tax Commis-
sioner, 230 Mass. 503, 512; Raymer v. Tax Commissioner, 
239 Mass. 410.
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A perpetual appropriation out of the proceeds of a tax 
levied annually by a permanent statute is equivalent to 
the levy of a tax for the purpose of the appropriation. A 
taxpayer has a constitutional right to refuse to pay a tax 
which is not levied for a lawful purpose. Citizens’ Sav-
ings & Loan Assn. v. Topeka, 20 Wall. 655; Green v. 
Frazier, 253 U. S. 233.

The statute diverting part of the proceeds of the in-
come tax and the statute imposing an additional income 
tax must be considered together as parts of one and the 
same law. International Paper Co. v. Massachusetts, 246 
U. S. 135, 140; Royster Guano Co. v. Virginia, 253 U. S. 
412, 414.

Mr. Edwin H. Abbot, Jr., with whom Mr. J. Weston 
Allen, Attorney General of the State of Massachusetts, 
was on the brief, for defendant in error.

Mr . Justice  Holme s delivered the opinion of the 
Court.

In Massachusetts taxes of a kind that used to be im-
posed by the cities and towns now are imposed and , col-
lected by the Commonwealth and afterwards distributed 
to the cities and towns to be expended for various public 
purposes. In this way are collected and distributed, with 
necessary exceptions, taxes upon the interest from debts, 
dividends from stock and from partnerships, Gen. Acts 
1916, c. 269, § 2, and upon the excess over two thousand 
dollars per annum of income derived from professions and 
business, again with necessary exceptions, id. § 5(b), both 
as amended. Dane v. Jackson, 256 U. S. 589. The latter 
tax, under § 5(b), was increased one per cent, for the 
years 1918 and 1919 by an Act of 1919, c. 324, § 1. The 
validity of these taxes per se is not disputed. They make 
a comprehensive income tax. But by an Act of 1919, c. 
363, the Treasurer and Receiver General is directed to set
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aside and pay over to the cities and towns from the pro-
ceeds of the income tax a sum sufficient to reimburse them 
for specified increases of salaries of school teachers, super-
visors, superintendents and the like. Thereupon the 
plaintiff in error, a taxpayer, brought this suit, a petition 
for mandamus, to prevent the respondent from paying 
over as directed, contending that the Act of 1919, c. 363, 
imposed a public charge upon a special class of property 
and persons not specially benefited by the services and 
for that reason was a taking of property without due 
process of law in violation of the Fourteenth Amendment. 
The Supreme Judicial Court, waiving questions of pro-
cedure, held that the income tax was a general tax; that 
the proceeds of the tax became part of the general funds 
of the State; that these funds could be expended for edu-
cation, and that there was no appropriation of such a 
character as to make the tax a special tax for a special 
purpose or use. The petition was dismissed.

We see no reason for not accepting the views taken by 
the Supreme Judicial Court. The plaintiff in error asks 
us to connect the increase of the tax for two years by the 
Act of 1919, c. 324, with the reimbursement directed by 
c. 363, which he assails. This cannot be done, especially 
not for the purpose of attributing to the Legislature an 
attempt to achieve by indirection a result supposed to be 
beyond its power. The reimbursement from the general 
funds of the Commonwealth was lawful and to make it 
the funds must be provided. The fact that the end was 
contemplated, if it was, in this particular increase, is no 
more than was necessary in some form to bring about the 
result.

Judgment affirmed.
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NORTH CAROLINA RAILROAD COMPANY v. LEE, 
ADMINISTRATRIX OF LEE

CERTIORARI TO THE SUPREME COURT OF THE STATE OF 
NORTH CAROLINA.

No. 33. Argued October 6, 1922.—Decided October 16, 1922.

1. A railroad corporation whose line, while leased to another, was 
taken over by the Government under the Federal Control Act, 
cannot, consistently with that act, be held for personal injuries 
occasioned by an accident during federal control, under a local rule 
making lessor ’ railroads liable for the negligence of their lessees. 
P. 17.

2. Under the Federal Control Act, the Government operates a rail-
road not as lessee, but under a right in the nature of eminent 
domain. P. 17. Missouri Pacific R. R. Co. v. Ault, 256 U. S. 
554, followed.

Reversed.

Certiora ri  to review a judgment of the Supreme Court 
of North Carolina affirming a judgment against the 
present petitioner in an action for death by negligence.

Mr. S. R. Prince, with whom Mr. H. O’B. Cooper, Mr. 
John N. Wilson and Mr. L. E. Jeffries were on the briefs, 
for petitioner.

Mr. R. C. Strudwick, with whom Mr. John A. Barringer 
was on the brief, for respondent.

Mr . Justi ce  Brandeis  delivered the opinion of the 
Court.

The Southern Railway includes a line in North Caro-
lina which is held under a ninety-nine year lease. On 
that line an employee was killed in March, 1919—appar-
ently while engaged in intrastate commerce. His admin-
istratrix brought, in a court of the State, this action for 
damages, alleging that the line was then being operated
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by the Southern as lessee, and that the lessee’s negligence 
in operation caused the injury. Only the lessor, the 
North Carolina Railroad Company, was made defendant. 
Its liability was asserted under a local rule by which a 
railroad corporation is liable for injuries resulting from a 
lessee’s negligence in operation. Logan v. North Caro-
lina R. R. Co., 116 N. Car. 940. The defendant set up 
the fact that, at the time of the accident, the Southern 
system was being operated solely by the Director General 
of Railroads under the Federal Control Act, March 21, 
1918, c. 25, 40 Stat. 451. On that ground it requested a 
ruling that the plaintiff could not recover. This request 
was refused; and the court instructed the jury that, if the 
Government was operating the railroad, it was doing so 
in the capacity of a lessee and that the defendant “ would 
still be responsible for the acts and conduct of the Govern-
ment at the time it was operating ” the same. The verdict 
was for the plaintiff; and the judgment entered thereon 
was affirmed by the Supreme Court of North Carolina 
without opinion. This Court granted a writ of certiorari. 
255 U. S. 567. Thereafter, the liability of carriers during 
federal control'was considered in Missouri Pacific R. R. 
Co. v. Ault, 256 U. S. 554.

The Government operated this railroad not as lessee, 
but under a right in the nature of eminent domain. It 
operated through the Director General, not through the 
Southern Company as agent. The Ault Case holds that 
the Director General alone was made subject, by § 10 of 
the Federal Control Act, to the “ liabilities as common 
carriers, whether arising under State or Federal laws or 
at common law.” To permit an action for injuries suf-
fered during federal control to be brought either against 
the Southern Company as lessee, or against the North 
Carolina Company as lessor, would be inconsistent with 
the provisions of that act. This is now recognized by the

45646°—23----- 2
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Supreme Court of North Carolina. Lane n . Southern 
Ry. Co., 182 N. Car. 774; Barbee v. North Carolina R. R. 
Co., 182 N. Car. 775.

Reversed.

UNITED STATES v. WONG SING.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF UTAH.

No. 44. Argued October 11, 1922.—Decided October 23, 1922.

1. Under the Revenue Act of February 24, 1919, c. 18, § 1006, 40 
Stat. 1130, in order that a person may be liable criminally as a 
purchaser of narcotic drugs it is not necessary that he be of the 
class who must register and pay special taxes. P. 20.

2. The act, as so construed, is constitutional, within the revenue 
power. P. 21.

Reversed.

Error  to a judgment of the District Court quashing an 
indictment upon demurrer.

Mr. Alfred A. Wheat, Special Assistant to the Attorney 
General, with whom Mr. Solicitor General Beck was on 
the brief, for the United States.

No appearance for defendant in error.

Mr . Justice  Mc Kenna  delivered the opinion of the 
Court.

Error to review the action of the District Court in 
dismissing an indictment against defendant in error. The 
indictment was in two counts. The first count charged 
that Wong Sing feloniously had in his possession and 
under his control, at a specified date, certain derivatives 
and preparations of morphine and cocaine for the pur-
pose of sale and distribution, he not being registered 
under the provisions of the Act of Congress, approved
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December 17, 1914, c. 1, 38 Stat. 785, and its amend-
ments, and not having paid the special tax required by 
the act.1

1 Counsel for the United States say that only the second count is 
material on this writ of error. The first count, however, is a part of 
the representation of the case.

The second count charged that Wong Sing, at a speci-
fied date and time on such date, and at a specified place 
in Salt Lake City, within the jurisdiction of the court, 
knowingly, wilfully, unlawfully and feloniously purchased 
from a person or persons unknown to the grand jurors, 
morphine and cocaine, the exact quantity being unknown 
to the grand jurors; the said drugs not being in the origi-
nal stamped packages, or from the original stamped pack-
ages; he not having then and there obtained the drugs 
from a registered dealer in pursuance of a prescription, 
written for legitimate medical uses by a practitioner reg-
istered under the Act of December 17, 1914, and its 
amendments; and the purchase not being by a patient 
from a registered practitioner in the course of his pro-
fessional practice, and he, Wong Sing, not being then 
and there registered under the provisions of the act of 
Congress, and not having then and there, or theretofore, 
or at all, paid the special tax provided by the act; contrary 
to the form of the statute in such case made and pro-
vided, and against the peace and dignity of the United 
States of America.

Wong Sing, upon being arraigned, pleaded not guilty, 
but subsequently withdrew the plea and demurred to the 
indictment “ for failure to state an offense, and being 
insufficient.” The demurrer was sustained and he was 
discharged from all liability thereon.

The court made a certificate, to be part of the record 
and proceedings, that the first count of the indictment 
was based upon § 8 of the Act of Congress of December 
17, 1914, commonly called the Harrison Anti-Narcotic
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Act, and that he sustained the demurrer to that count 
upon the authority of United States v. Jin Fuey Moy, 
241 U. S. 394. And the court further certified that the 
second count of the indictment was based upon the 
amended Harrison Anti-Narcotic Act, contained in § 1006 
of the Revenue Act of February 24, 1919, c. 18, 40 Stat. 
1130, and that the count was predicated upon the fol-
lowing provisions: “It shall be unlawful for any per-
son to purchase, sell, dispense, or distribute any of the 
aforesaid drugs except in the original stamped package 
or from the original stamped package . . . ”; and that he 
construed “ the word ‘ person ’ in the foregoing language 
to mean the persons enumerated in the first paragraph 
of section 1006, namely, ‘ every person who imports, 
manufactures, produces, compounds, sells, deals in, dis-
penses, or gives away opium or coca leaves, or any com-
pound, manufacture, salt, derivative, or preparation 
thereof, shall register with the collector of internal reve-
nue of the district his name or style, place of business 
and place or places where such business is to be carried 
on, and pay the special taxes hereinafter provided.’ ”

The demurrer was sustained, it was further certified, 
because the second count contained no appropriate al-
legation giving effect to the word “ person ” and hence 
fell within the ruling in the Jin Fuey Moy Case; other-
wise, it was said, the amendment would be unconstitu-
tional. And further, that the demurrer was treated as 
presenting that question of construction and was sus-
tained only for that reason.

The construction by the court of § 1006 constitutes the 
question in the case. It is attacked by the United States 
as not justified, and United States v. Doremus, 249 U. S. 
86, and Webb v. United States, 249 U. S. 96, are cited

We are unable to concur with the District Court. The 
provisions quoted by the court have a certain relation, 
but they have also a certain independence. The first
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makes it “ unlawful for any person to purchase ” the 
drugs; the second enumerates other persons who have a 
larger connection with the drugs and requires them to reg-
ister the fact and pay the tax prescribed. There could 
be no object in requiring a purchaser of the drugs to reg-
ister but it fulfilled the purpose of the law to forbid a 
purchase “ except in the original stamped package or from 
the original stamped package.” The requirement for-
tifies the other injunctions of the statute.

In United States v. Doremus, and Webb v. United 
States, it was decided that the power of Congress exerted 
through the Act of 1914, though the act might be denom-
inated a revenue measure, could, as a complement to it, 
make criminally unlawful the sale, barter or exchange of 
narcotic drugs except under certain prescribed conditions 
designed to make it effective as a revenue measure. The 
principle of the decision applies to the Act of 1919, upon 
which count two is based. If the law can put conditions 
upon sellers, it can put conditions with a like purpose 
upon purchasers, which is done here. Therefore, the 
apprehension of the District Court, if it should be so held, 
that the act would be unconstitutional under the decision 
in United States v. Jin Fuey Moy, 241 U. S. 394, was 
not justified. There is another distinction between the 
Jin Fuey Moy Case and this. In that case, which was 
under the Act of 1914, it was intimated that the persons 
affected by the act received definition from the require-
ment of registration. This case is under the Act of 1919, 
and it, as we have said, does not require registration.

It follows that the judgment of the District Court must 
be and it is,

Reversed and cause remanded for further proceedings 
in accordance with this opinion.
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JACKMAN v. ROSENBAUM COMPANY.

ERROR TO THE SUPREME COURT OF THE STATE OF PENN-
SYLVANIA.

No. 3. Argued October 4, 1922.—Decided October 23, 1922.

1. The fact that a practice is of ancient standing in a State is a 
reason for holding it unaffected by the Fourteenth Amendment. 
P. 31.

2. Under a statute of Pennsylvania, following an old custom whereby 
adjoining lots are subject to party-wall servitudes, plaintiff’s wall, 
which was built to the line, was torn down by the adjoining owner 
(being unsuitable for incorporation in a new one), and a party 
wall of reasonable width was erected on the Une. Held, that due 
process of law did not require that he be repaid for necessarily 
incident damages. P. 30.

263 Pa. St. 158, affirmed.

Error  to a judgment of the Supreme Court of Penn-
sylvania, affirming a judgment for the defendant in an 
action brought by the plaintiff in error for damages re-
sulting from the destruction of a wall of his building and 
its replacement by a party wall, by the defendant, pro-
ceeding under a statute of Pennsylvania of June 7, 1895, 
P. L. 135, § 9.1

1 This act provides for a bureau of building inspection in cities of 
the second class.

Anyone about to erect a party wall shall apply to the bureau, 
describing his property and furnishing plans and specifications of the 
party wall he desires to erect. The bureau then fixes a time for a 
meeting on the ground, notice of which shall be served on the 
adjoining owner. At the time appointed, the superintendent of the 
bureau, “ or some suitable person by him appointed,” shall have the 
line between the two parties surveyed and also “ the land upon 
which the said party wall is to be erected, with the breadth and 
length of the same, and which wall shall be equally one-half upon the 
land of each of the adjoining owners, unless the adjoining owners shall 
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Mr. H. F. Stambaugh, with whom Mr. Ernest C. Irwin 
and Mr. John M. Freeman were on the brief, for plaintiff 
in error.

The declaration of the court below that the Act of 1895 
is a valid exercise of the police power, does not preclude 
this Court from determining for itself whether the act, 
as interpreted by the state court, violates the Fourteenth 
Amendment.

The act deprives an owner of his property without due 
process of law, because it affords him no hearing on the 
question whether his property shall be occupied, and 
grants no compensation for property actually taken.

The right given by the act to an owner to occupy a 
portion of his neighbor’s land is absolute. The decision 
rests entirely with him, no matter how unsuitable or 
ruinous the proposed party wall may be to the adjoining 
owner, or how strong and just the latter’s protest. If the 
first owner elects to build a party wall, the requirement 
of the statute is satisfied. There is no hearing on this

object that said wall as proposed is thicker than necessary for the 
purpose of any ordinary building. If such objection shall be made, 
then the superintendent, or the person by him appointed, shall deter-
mine how much of said wall shall be placed upon each of said lots and 
shall decide the same within forty-eight hours after the said objec-
tion has been made, and his decision shall be final and conclusive upon 
all parties.”

The party first applying shall erect the wall at his own cost, 
which, and the proportions to be paid by each owner, shall be deter-
mined by the superintendent, or his agent; the adjoining owner 
shall not thereafter use the wall for any new structure until he has 
paid his proper proportion, as fixed.

The question of necessary alterations and repairs in existing walls 
shall also be referred to and determined by the superintendent and he 
may order an old party wall torn down and a new one erected and 
fix the proportion of the cost which each of the adjoining owners 
shall pay. The courts are given power to restrain the adjoining 
owner from making any new use of the wall until his proportion of 
the costs, as fixed by the superintendent, has been paid.
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question, and no official or court may hear or determine 
what is fair and just.

If the adjoining owner objects that the proposed wall 
is “ thicker than necessary for the purpose of any ordinary 
building ”, the superintendent has the discretion to deter-
mine “ how much of said wall shall be placed upon each 
of said lots.” The act does not direct him to determine 
what would be one-half the thickness of a wall necessary 
for any ordinary building. He can allow any portion up 
to one-half of the party wall to be placed upon the adjoin-
ing lot. As to what is “ any ordinary building,” and how 
much of the wall he shall allow to be put over the line, the 
statute prescribes no rule or standard to be applied by him 
in fixing the rights of the parties. Under the statute, his 
decision is “ final and conclusive.”

There is plainly a permanent occupation and appro-
priation of a substantial portion of the adjoining owner’s 
land, for which the act provides no compensation. Chi-
cago, Burlington & Quincy R. R. Co. v. Chicago, 166 
U. S. 226; McCoy v. Union Elevated R. R. Co., 247 
U. S. 354, 363; Backus n . Fort Street Union Depot Co., 
169 U. S. 557, 565; Fayerweather v. Ritch, 195 U. S. 276- 
279, 298; Sweet n . Rechel, 159 U. S. 380; Missouri Pacific 
Ry. Co. v. Nebraska, 164 U. S. 403, 417.

The police power does not authorize the taking of 
private property without compensation.

Under the act, as construed by the court below, no 
question of necessity for the taking, or of the suitability 
of the proposed party wall, or of the economy to be 
gained by its construction, or of the relative benefit to 
the owner who builds and the detriment to his neighbor, 
can be raised.

This power is as absolute as the power of eminent 
domain. The taking is at least for the life of the build-
ing which the first owner wishes to build, and is of a sub-
stantial portion of the adjoining property. In the case
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at bar the foundation is projected 7^ feet onto the plain-
tiff’s land, extending throughout the entire length of his 
lot, and downward 33 feet below the curb.

If the statute authorizes this, it equally authorizes 
occupation of a larger strip—a quarter or a half of the 

„adjoining lot. Party walls may be built on both sides of 
the lot and have an equal width.

In Wilkins v. Jewett, 139 Mass. 29, a provincial stat-
ute, providing that anyone building in Boston might set 
half his partition wall on his neighbor’s land, was held 
to be not in force in Massachusetts because of its uncon-
stitutionality. See also Traute v. White, 46 N. J. Eq. 
437; Schmidt v. Lewis, 63 N. J. Eq. 565; Brooklyn Park 
Commissioners v. Armstrong, 45 N. Y. 234; Philadelphia 
v. Scott, 81 Pa. St. 80.

This is not a case where the doctrine sic utere tuo 
justifies the taking or restriction of property rights with-
out compensation. Matter of Cheesebrough, 78 N. Y. 
232; Vreeland v. Forest Park Comm., 82 N. J. Eq. 349; 
McKeon n . Railroad Co., 75 Conn. 343; Matter of Rapid 
Transit, 197 N. Y. 81; Bent v. Emery, 173 Mass. 495; 
Parker v. Commonwealth, 178 Mass. 199; Mt. Hope 
Cemetery v. Boston, 158 Mass. 509.

Even when property is destroyed as a nuisance, and by 
state officials, the right to a jury trial on the question 
whether or not it actually constituted a nuisance is pre-
served to the owner. Frank v. Talty, 72 Ga. 428; Verder 
v. Ellsworth, 59 Vt. 354; Loesch v. Koehler, 144 Ind. 278; 
Miller v. Horton, 152 Mass. 540.

Without plaintiff’s consent, the defendant came upon 
plaintiff’s property, which was being operated as a theatre 
and rented at the rate of $40,000 a year. The building 
was rendered untenantable, became vacant and remained 
so for many months. The defendant tore out one side of 
the building, erected a dust screen twelve feet back from 
the line, and destroyed the plumbing, electric wiring,
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decorations, etc., on that side, causing damage which it 
cost nearly $20,000 to repair.

Under the police power, the use of property can be 
regulated or restricted for the benefit of the community 
at large only, but not in the interest of a private indi-
vidual or class. Eubank v. Richmond, 226 U. S. 137.

The statute not only authorizes an owner to determine 
the use which his neighbor can make of his property, 
but authorizes him to occupy it himself and prevent the 
neighbor from using it as he wishes. It confers on one 
owner the power virtually to control and dispose of the 
property rights of another. It creates no standard what-
ever by which this power may be exercised, i. e., no stand-
ard to determine the kind of a party wall, or the conditions 
under which it may be erected, or the amount of the 
neighbor’s land which it may occupy. As this Court said 
in the Eubank Case, supra, the statute 11 enables the con-
venience or purpose of one set of property owners to con-
trol the property rights of others.” Cf. Missouri Pacific 
Ry. Co. v. Nebraska, 217 U. S. 196; Dobbins v. Los 
Angeles, 195 U. S. 223; Oregon Railroad & Navigation 
Co. v. Fairchild, 224 U. S. 510.

The act is not a regulation in the interest of the public 
safety, health, morals or convenience.

An authoritative statement of the history of party-wall 
legislation and its purpose in England appears in Gib-
bons, Law of Dilapidations & Nuisances, 1st ed., (1838):

“The object of the statute is to prevent fire, and for 
that purpose it provides for the more effectual separation 
of houses by party walls, and was certainly not intended 
to encourage close and contiguous buildings. . . . This 
enactment strongly shows that it was not the intention 
of the legislature to authorize an encroachment by one 
person on the land of another; and the only case to which 
the Fourteenth Section can apply is where two houses, 
having a common party wall, are pulled down and rebuilt, 
and a new party wall built.” (P. 110.)
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In speaking of the statute 14 Geo. Ill, c. 78, Gibbons 
says (2d ed., p. 262), that “ It did not confer any author-
ity to one man to build half the side wall of his house on 
his neighbour’s land.” Cf. Traute v. White, 46 N. J. 
Eq. 437.

The early statutes in Pennsylvania likewise regulated 
the safety of party walls built by mutual agreement and 
did not authorize one owner to occupy the land of 
another without consent.

Section 9 of the Act of 1895 contains no requirement 
as to the strength, thickness or materials to be used in 
party walls, or that the builder do anything to make the 
wall safe. The same is true of the earlier Act of 1872, 
P. L. 986. These statutes merely authorize one owner 
to build a wall partly upon the land of his neighbor.

Other legislation regulates the strength and character 
of walls generally to be built in the City of Pittsburgh; 
but there is no requirement in any statute that a party 
wall be of a different or better construction or material 
than any other kind of wall. Cf. Plymouth Coal Co. v. 
Pennsylvania, 232 U. S. 531.

The act, as construed by the court below, is an un-
reasonable exercise of the police power. No common-
law right to erect a party wall partly upon another’s land, 
without his consent, is recognized in Pennsylvania or 
elsewhere. Hoffstot n . Voight, 146 Pa. St. 632; Shell n . 
Kemmerer, 13 Phila. 502; Whitman v. Shoemaker, 2 
Pears. 320; Report of the Judges, 3 Binn. 595 (1808); 
Jones, Easements (1898), § 641; Washburn, Easements, 
2d ed., p. 550; Sherred v. Cisco, 4 Sanford, 480; Boch v. 
Isham, 7 Am. L. R. (N. S.) 8, note; Pingrey, Real 
Property, § 250; Sanders v. Martin, 2 Lea, 213; Spalding 
v. Grundy, 126 Ky. 510; List v. Hornbrook, 2 W. Va. 340.

In England, there never has been a compulsory pro-
ceeding to erect a party wall, where' no wall existed 
before. 19 Charles II, c. 3; 6 Anne, c. 31; 7 Anne, c. 17;
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11 Geo. I, c. 28; 33 Geo. II, c. 30; 4 Geo. Ill, c. 14; 6 
Geo. Ill, c. 27; 12 Geo. Ill, c. 73; 14 Geo. Ill, c. 78; 
Barlow v. Norman, 2 Wm. Blackstone, 959.

Under these acts compensation was allowed to the 
adjoining owner for consequential damages caused by the 
raising of a party wall. Wells v. Ody, 32 Eng. C. L. Rep. 
560; Titterton n . Convers, 5 Taunt. 465; Reg. v. Pons-
ford, 7 Jur. Part 1, p. 767; Metropolitan Building Act, 
1855, 18 & 19 Viet., c. 122; Crofts v. Haldane, 8 B. & S. 
194; Weston v. Arnold, 43 L. J., N. S. 123; Gibbons, Law 
of Dilapidations and Nuisances, supra. In Thompson n . 
Hill, 22 L. T. Rep. 820, and Bryer v. Willis, 23 L. T. Rep. 
463, the existing party walls were not in compliance with 
the building act.

The declaration of the court below that the act is a 
settled rule of property in Pennsylvania, does not con-
clude the rights of the plaintiff under the Fourteenth 
Amendment in this Court. This Court must examine 
and determine that question for itself.

The decision of the Supreme Court of Pennsylvania, 
relied upon, was rendered after the plaintiff acquired his 
property and his rights therein had accrued. Kuhn v. 
Fairmont Coal Co., 215 U. S. 349; Burgess v. Seligman, 
107 U. S. 20.

A single decision of the highest court of the State is 
not conclusive evidence of the law of the State and does 
not establish a settled rule of property which this Court 
must follow. Barber v. Pittsburgh, Ft. Wayne & Chicago 
Ry. Co., 166 U. S. 83; Ryan v. Staples, 76 Fed. 721; 
Chicago v. Robbins, 2 Black, 418.

No settled rule of property permitting an owner to 
occupy the land of his neighbor, without compensation, 
can be found in the statutes or decisions of Pennsylvania. 
Heron v. Houston, 217 Pa. St. 1, is the first case where 
one party sought to compel the erection of a new party 
wall against his neighbor’s protest. The question of
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damages to the adjoining owner was never decided in the 
State prior to the decision in this case.

The statutory right to build a party wall partly upon 
another’s land is in derogation of common-law rights and 
is to be strictly construed.

If it be conceded (which we deny) that the statutes 
give an owner an unassailable right to enter upon an 
adjoining lot to erect a party wall, still these statutes do 
not deny the adjoining owner the right to compensation.

Mr. A. Leo Weil, with whom Mr. J. Smith Christy was 
on the brief, for defendant in error.

Mr . Justice  Holme s delivered the opinion of the 
Court.

The plaintiff in error, the original plaintiff, owned a 
theatre building in Pittsburgh, Pennsylvania, a wall of 
which went to the edge of his line. Proceeding under a 
statute of Pennsylvania, the defendant, owner of the 
adjoining land, began to build a party wall, intending to 
incorporate the plaintiff’s wall. The city authorities de-
cided that the latter was not safe and ordered it to be re-
moved, which was done by the contractor employed by the 
defendant. The plaintiff later brought this suit. The 
declaration did not set up that the entry upon the plain-
tiff’s land was unlawful, but alleged wrongful delay in 
completing the wall and the use of improper methods. 
It claimed damages for the failure to restore the plain-
tiff’s building to the equivalent of its former condition, 
and for the delay, which, it was alleged, caused the plain-
tiff to lose the rental for a theatrical season. At the trial 
the plaintiff asked for a ruling that the statute relating 
to party walls, if interpreted to exclude the recovery of 
damages without proof of negligence, was contrary to the 
Fourteenth Amendment. This was refused, the Court 
ruling that the defendant was not liable for damages
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necessarily resulting from the exercise of the right given 
by the statute to build a party wall upon the line, and, 
more specifically, was not liable for the removal of the 
plaintiff’s old wall. There were further questions as to 
whether the work was done by an independent contractor 
and as to negligence, on which the jury brought in a ver-
dict for the plaintiff for $25,000; but the Court of Com-
mon Pleas held that the party employed was an inde-
pendent contractor and that the defendant was entitled 
to judgment non obstante veredicto. The Supreme Court 
affirmed the judgment, holding among other things that 
the statute imposed no liability for damages necessarily 
caused by building such a party wall as it permitted, and 
that, so construed, it did not encounter the Fourteenth 
Amendment of the Constitution of the United States. 
263 Pa. St. 158.

In the State Court the judgment was justified by refer-
ence to the power of the State to impose burdens upon 
property or to cut down its value in various ways with-
out compensation, as a branch of what is called the police 
power. The exercise of this has been held warranted 
in some cases by what we may call the average reciprocity 
of advantage, although the advantages may not be equal 
in the particular case. Wurts v. Hoagland, 114 U. S. 
606; Fallbrook Irrigation District v. Bradley, 164 U. S. 
112; Noble State Bank v. Haskell, 219 U. S. 104, 111. 
The Supreme Court of the State adverted also to in-
creased safety against fire and traced the origin to the 
great fire in London in 1666. It is unnecessary to decide 
upon the adequacy of these grounds. It is enough to 
refer to the fact, also brought out and relied upon in the 
opinion below, that the custom of party walls was intro-
duced by the first settlers in Philadelphia under William 
Penn and has prevailed in the State ever since. It is 
illustrated by statutes concerning Philadelphia going back 
to 1721; 1 Dallas, Laws of Pennsylvania, 152; and by an
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Act of 1794 for Pittsburgh, 3 Dallas, Laws, 588, 591, re-
ferring to the Act incorporating the borough of Reading. 
2 Dallas, Laws, 124, 129.

The Fourteenth Amendment, itself a historical prod-
uct, did not destroy history for the States and substitute 
mechanical compartments of law all exactly alike. If a 
thing has been practised for two hundred years by com-
mon consent, it will need a strong case for the Fourteenth 
Amendment to affect it, as is well illustrated by Ownbey 
v. Morgan, 256 U. S. 94,104, 112. See Louisville & Nash-
ville R. R. Co. n . Barber Asphalt Co., 197 U. S. 430, 434. 
Such words as “ right ” are a constant solicitation to fal-
lacy. We say a man has a right to the land that he has 
bought and that to subject a strip six inches or a foot 
wide to liability to use for a party wall therefore takes 
his right to that extent. It might be so and we might be 
driven to the economic and social considerations that we 
have mentioned if the law were an innovation, now heard 
of for the first time. But if, from what we may call 
time immemorial, it has been the understanding that the 
burden exists, the land owner does not have the right 
to that part of his land except as so qualified and the 
statute that embodies that understanding does not need 
to invoke the police power.

Of course a case could be imagined where the modest 
mutualities of simple townspeople might become some-
thing very different when extended to buildings like those 
of modern New York. There was a suggestion of such 
a difference in this case. But, although the foundations 
spread wide, the wall above the surface of the ground 
was only thirteen inches thick, or six and a half on the 
plaintiff’s land, and as the damage complained of was a 
necessary incident to any such building, the question how 
far the liability might be extended does not arise. It 
follows, as stated by the Supreme Court of Pennsylvania 
that “when either lot-owner builds upon his own prop-
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erty up to the division line, he does so with the knowledge 
that, in case of the erection of a party wall, that part of 
his building which encroaches upon the portion of the 
land subject to the easement will have to come down, if 
not suitable for incorporation into the new wall.” In a 
case involving local history as this does, we should be slow 
to overrule the decision of Courts steeped in the local 
tradition, even if we saw reasons for doubting it, which in 
this case we do not.

Judgment affirmed.

INTERSTATE COMMERCE COMMISSION v. 
UNITED STATES EX REL. MEMBERS OF THE 
WASTE MERCHANTS ASSOCIATION OF NEW 
YORK.

ERROR TO THE COURT OF APPEALS OF THE DISTRICT OF 
COLUMBIA.

No. 245. Argued October 9, 10, 1922.—Decided October 23, 1922.

Mandamus will not lie to compel the Interstate Commerce Commis- 
sion to set aside a decision upon the merits and to decide the matter 
in another, specified way. P. 34.

51 App. D. C. 136; 277 Fed. 538, reversed.

Error  to a judgment of the Court of Appeals of the 
District of Columbia reversing a judgment of the Supreme 
Court of the District (which dismissed a petition for man-
damus) and directing that mandamus issue.

Mr. P. J. Farrell for the Interstate Commerce Com-
mission.

Mr. P. H. Marshall, with whom Mr. Ernie Adamson 
was on the brief, for defendants in error.

Mr. Richard W. Barrett, by leave of court, filed a brief 
as amicus curiae.
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Mr . Justice  Brandeis  delivered the opinion of the 
Court.

In March, 1919, the Waste Merchants Association of 
New York filed with the Interstate Commerce Commis-
sion a complaint under § 13 of the Act to Regulate Com-
merce, February 4, 1887, c. 104, 24 Stat. 379, 384, as 
amended. It alleged that existing tariffs on paper stock 
shipped in carload lots from New York Harbor imposed 
upon carriers the duty of loading cars; that the carriers 
had failed to perform this duty on shipments made by 
complainants’ members; that these had been obliged to 
perform the service at their own expense; and that they 
were entitled, under § 15 of the act, to allowances there-
for. The prayer was that the carriers be ordered to pay, 
by way of reparation, allowances for the loading service 
and also other damages for violation of law and that the 
carriers be ordered to observe the law in the future. The 
Director General of Railroads and one hundred and 
eighty-four transportation companies were made respond-
ents; extensive hearings were had; the Commission filed 
a report embodying its findings of fact and conclusions; 
entered an order dismissing the complaint; and on August 
7, 1920, overruled a petition for rehearing based on 
alleged errors in conclusions of fact and of law and newly 
discovered evidence. Then, on behalf of the Association 
members, this petition for a writ of mandamus was filed 
in the Supreme Court of the District of Columbia. It 
prayed that the Commission be directed to take jurisdic-
tion of the claims, to allow damages and to fix the amount 
thereof. Upon a rule to show cause, objection was made 
to the jurisdiction of the court over the subject-matter; 
and the case was heard upon demurrer to the answer, 
which set up more fully the proceedings before the Com-
mission. The Supreme Court of the District dismissed 
the petition on the ground that the relators, having par- 

456460—23------3
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ticipated in and obtained benefits from the alleged viola-
tions of law, were not in a position to complain. Its 
judgment was reversed by the Court of Appeals of the 
District, on the ground that upon the facts found by the 
Commission complainants were clearly entitled to relief. 
The case was remanded with directions to issue the man-
damus. 51 App. D. C. 136; 277 Fed. 538. It is here on 
writ of error.

We have no occasion to consider the merits of the con-
troversy before the Commission. That it did not dismiss 
the complaint for lack of jurisdiction is clear. It heard 
the case fully. It found that the rates charged were not 
unreasonable or discriminatory in violation of the Com-
merce Act, nor unreasonable for the service actually per-
formed, in violation of the Federal Control Act. It found 
that the conditions complained of were an incident of the 
World War; that the arrangement for loading was a 
voluntary one beneficial to complainants’ members; that 
there was no provision in the tariffs for allowance to ship-
pers who load cars; and that, therefore, such allowance 
could not legally be made by the carriers. The Commis-
sion dismissed the complaint because it held that the 
petitioners were not entitled to relief. Waste Merchants 
Association v. Director General, 57 I. C. C. 686.

Petitioners sought in the proceeding to set aside the 
adverse decision of the Commission on the merits and to 
compel a decision in their favor. The Court of Appeals 
granted the writ. This was error. Mandamus cannot 
be had to compel a particular exercise of judgment or 
discretion, Riverside Oil Co. v. Hitchcock, 190 U. S. 316; 
Ness v. Fisher, 223 U. S. 683; Hall v. Payne, 254 U. S. 
343; or be used as a writ of error, Commissioner of Pat-
ents v. Whiteley, 4 Wall. 522. The case at bar is not like 
Interstate Commerce Commission v. Humboldt S. S. Co., 
224 U. S. 474, and Louisville Cement Co. v. Interstate 
Commerce Commission, 246 U. S. 638, where the Com-
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mission had wrongly held that it did not have jurisdiction 
to adjudicate the controversy; nor is it like Kansas City 
Southern Ry. Co. v. Interstate Commerce Commission, 
252 U. S. 178, where the Commission wrongly refused 
to perform a specific, peremptory duty prescribed by 
Congress.

Whether a judicial review can be had by some other 
form of proceeding, we need not enquire. Compare- 
Louisiana & Pine Bluff Ry. Co. v. United States, 257 
U. S. 114, 116; Philadelphia & Reading Ry. Co. v. United 
States, 24Q U. S. 334, 336; Procter & Gamble Co. v. 
United States, 225 U. S. 282.

Reversed.

CHICAGO & NORTHWESTERN RAILWAY COM-
PANY v. NYE SCHNEIDER FOWLER COM-
PANY.

ERROR TO THE SUPREME COURT OF THE STATE OF NEBRASKA.

No. 24. Argued April 18, 1922.—Decided November 13, 1922.

1. A state statute making the initial railroad carrier liable to the 
shipper for the default of its connecting carrier, is not lacking in 
due process of law if the first carrier is allowed subrogation against 
the second, whether the subrogation be founded on statute, common 
law, or equitable considerations. P. 37.

2. A statute imposing on common carriers the duty of seasonably 
considering and settling claims for loss or damage of freight, under 
pain of being required to pay 7% on the recovery and reasonable 
attorney’s fees, to be fixed by the court, in any case where the 
claimant recovers judgment for more than has been tendered him 
by the carrier, is not per se objectionable under the equal protec-
tion or due process clauses of the Fourteenth Amendment. P. 38.

3. Such statutes are to be judged by their application in the par-
ticular case; where the result is fair and reasonable, they will be 
sustained; aliter where it is so arbitrary, unequal and oppressive 
as to shock the sense of fairness inspiring the Fourteenth Amend-
ment. P. 43.

4. In this case, involving numerous claims for loss or injury to hogs 
while in the carrier’s custody, the amount of which the carrier
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might have ascertained and so protected itself by a tender, and 
where the trial lasted four days, an attorney’s fee of $200 for 
service in the trial court, and 7% interest on $800 ultimately 
recovered, was not an excessive penalty. P. 45. Chicago, Mil-
waukee & St. Paul Ry. Co. v. Polt, 232 U. S. 165, distinguished.

5. But imposition on the carrier of an additional attorney’s fee of 
$100, fixed under the statute upon the basis of the service rendered, 
time and labor bestowed, and recovery secured, by the claimant’s 
attorney in resisting an appeal by which the carrier obtained a 
large reduction of an excessive judgment, was unconstitutional. 
P. 46.

105 Neb. 151, reversed in part and affirmed in part.

Error  to a judgment of the Supreme Court of Ne-
braska, affirming with reductions a judgment for dam-
ages, interest, and attorney’s fees, and taxing a further 
attorney’s fee for services in that court, in an action 
against a railroad company for loss and injury of live-
stock freight.

Mr. Wymer Dressier, Mr. F. W. Sargent and Mr. T. P. 
Littlepage, for plaintiff in error, submitted.

Mr. Garrard Glenn, with whom Mr. William B. Walsh 
was on the brief, for defendant in error.

Mr . Chief  Justice  Taft  delivered the opinion of the 
Court.

In this case, the constitutional validity of two statutes 
of Nebraska is questioned, the first subjecting the initial 
railroad of two connecting roads, receiving freight, to 
liability for safe delivery by the other, and the second 
making every common carrier liable for a reasonable 
attorney’s fee in the court of first instance and on appeal, 
for collection from it of every claim for damage or loss 
to property shipped, not adjusted within 60 days, for 
intrastate shipments.

The Nye Schneider Fowler Company, defendant in 
error, is a corporation of Nebraska, at Fremont, Nebraska,
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engaged in the business of bringing hogs into the State 
and shipping them to South Omaha for sale in the stock- 
yards there. It brought this suit against the plaintiff in 
error, a common carrier, to recover damages in the sum 
of $2,097.21 and $900 attorney’s fees, for loss or injury to 
hogs shipped in 105 intrastate shipments, averring due 
presentation of such claims and the refusal of the com-
pany to pay any amount whatever on them. The jury 
returned a verdict of $802.27, with interest at 7%, as 
provided in the statute. On motion, the court fixed the 
reasonable attorney’s fees in the suit at $600, as part of 
the costs, and judgment for verdict and costs was ac-
cordingly entered. By the Supreme Court of the State, 
to which the defendant company appealed the cause, a 
remittitur was required and consented to for $209.01 on 
the amount recovered for loss and damage, and the fee 
of $600 taxed as costs was reduced to $200, but the Su-
preme Court taxed the plaintiff in error with an attor-
ney’s fee of $100 for services in the Supreme Court and 
judgment was entered accordingly. The questions made 
involved separate statutes and we shall take them up in 
order.

First. Section 6058 of the Revised Statutes of Nebraska, 
1913, provides as follows:

“Any railroad company receiving freight for transpor-
tation shall be entitled to the same rights and be subject 
to the same liabilities as common carriers. Whenever 
two or more railroads are connected together, the com-
pany owning either of such roads receiving freight to be 
transported to any place on the line of either of the roads 
so connected shall be liable as common carriers for the 
delivery of such freight, to the consignee of the freight, 
in the same order in which such freight was shipped.”

It is objected that this imposes on one railroad liability 
for the default of another without providing reimburse-
ment by that other and so deprives the one of its property
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without due process of law. But the Supreme Court of 
Nebraska has declared in this case that, in such a case 
under the statute, the initial carrier has a right of reim-
bursement under the general principle of subrogation. 
This conclusion is sound and is supported by Texas & 
Pacific Ry. Co. v. Eastin & Knox, 100 Tex. 556, and the 
general principle involved finds support in Fisher n . Mil-
waukee Electric Ry. & Light Co., 173 Wis. 57; Arnold n . 
Green, 116 N. Y. 566, 571; Syracuse Lighting Co. N. Mary-
land Casualty Co., 226 N. Y. 25, and Holmes n . Balcom, 
84 Me. 226. Counsel for the plaintiff in error contend 
that the legislature has granted no such right of subro-
gation in this statute, that it is not a right but purely a 
matter of equity under the circumstances. We can not 
follow this distinction. We have here a construction of 
this statute by the Supreme Court of the State, in which 
that tribunal holds that, under all the circumstances to 
which this statute can apply, subrogation does exist. 
The initial carrier is, therefore, certainly protected within 
the jurisdiction within which the statute operates, and, 
as no doubt can arise as to the enjoyment of the right, 
it is immaterial whether it was originally founded on the 
common law or was developed in the broader justice of 
equity jurisprudence.

Second. Authority for taxing of attorney’s fees as part 
of the costs in such cases is founded in c. 134, Laws of 
Nebraska, 1919, amending § 6063, Revised Statutes, 1913, 
which reads as follows:

“Every claim for loss or damage to property in any 
manner, or overcharge for freight for which any common 
carrier in the State of Nebraska may be liable, shall be 
adjusted and paid by the common carrier delivering such 
freight at the place of destination within sixty days, in 
cases of shipment or shipments wholly within the state, 
and within ninety days in cases of shipment or shipments 
between points without and points within the state, after
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such claim, stating the amount and nature thereof accom-
panied by the bill of lading or duplicate bill of lading 
or shipping receipt showing amount paid for or on account 
of said shipment, which shall be returned to the complain-
ant when the claim is rejected or the time limit has ex-
pired, shall have been filed with the agent, or the common 
carrier at the point of destination of such shipment, or 
at the point where damages in any other manner may 
be caused by any common carrier. In the event such 
claim, which shall have been filed as above provided, 
within ninety days from the date of the delivery of the 
freight in regard to which damages are claimed, is not 
adjusted and paid within the time herein limited, such 
common carrier shall be liable for interest thereon at 
seven per cent per annum from the date of filing of such 
claim, and shall also be liable for a reasonable attorney’s 
fee to be fixed by the court, all to be recovered by the 
consignee or consignor, or real party in interest, in any 
court of competent jurisdiction, and in the event an 
appeal be taken and the plaintiff shall succeed, such 
plaintiff shall be entitled to recover an additional attorney 
fee to be fixed by such court or courts: Provided, in 
bringing suit for the recovery of any claim for loss or 
damage as herein provided if consignee or consignor, or 
real party in interest, shall fail to recover a judgment in 
excess of the amount that may have been tendered in an 
offer of settlement of such claim by the common carrier 
liable hereunder, then such consignee or consignor, or 
real party in interest, shall not recover the interest penalty 
or attorney’s fee herein provided.”

The Supreme Court of the State has held that provision 
for attorney’s fees in this section is in the nature of 
reimbursement of costs and not a penalty. Smith v. 
Chicago, St. Paul, M. & 0. Ry. Co., 99 Neb. 719; Marsh 
& Marsh n . Chicago & Northwestern Ry. Co., 103 Neb. 
654. But this does not meet the objection pressed on us.
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These are costs imposed on the defeated defendant in the 
litigation, but not on the defeated plaintiff. This is an 
inequality, and the question is whether it is a just dis-
crimination and one which the legislature may make and 
not take the defeated defendant’s property without due 
process or deny it the equal protection of the law. We 
have considered in our more recent decisions the constitu-
tional validity of inequalities of this general character 
as between claimants and common carriers created by 
state legislation, and it may perhaps be worth while to 
review the decisions to see what general rule runs through 
them, with a view of applying it to the case before us.

In the first of these cases, Gulf, Colorado & Santa Fe Ry. 
Co. v. Ellis, 165 U. S. 150, a defendant railroad company 
attacked a statute of Texas under which it had been re-
quired to pay an attorney’s fee to the plaintiff. The 
statute provided that any person having a claim for per-
sonal services, for overcharges for freight, or for claims 
for stock killed if it did not exceed $50, which was duly 
presented and not settled in 30 days, might, if he recov-
ered the full amount in a suit, recover also an attorney’s 
fee not exceeding $10, if he had an attorney. This Court, 
three judges dissenting, held that the statute denied the 
equal protection of the laws to railroads, because it was 
only a penalty to compel them to pay their debts, and 
that to single them out as a group of general debtors was 
not just classification.

In Atchison, Topeka & Santa Fe R. R. Co. v. Matthews, 
174 U. S. 96, a statute relating to the liability of railroads 
for damages for fire caused by their negligent operation, 
allowed the plaintiff if he recovered a reasonable attor-
ney’s fee. This was held a valid classification of defend-
ants, because it was a police measure to prevent fire likely 
to be caused by operation of railroads and the attorney’s 
fee stimulated care to prevent it.

In Seaboard Air Line Ry. v. Seegers, 207 U. S. 73, a 
state statute imposed a penalty of $50 on all common car-
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riers for failure to adjust damage claims within 40 days, 
if in the subsequent litigation the plaintiff recovered the 
full amount claimed. The statute was sustained in a case 
where the claim was $1.75. It was held not to be a statute 
imposing a penalty merely for the non-payment of debts, 
or against railroad corporations alone, as in the Ellis Case, 
but one based solely upon the nature of the business 
peculiarly within the knowledge of the carrier, who could 
determine the loss more accurately and with less delay 
than the plaintiff. It was said that the design was to 
secure a reasonably prompt settlement of proper claims, 
and especially small claims which most need such penal 
provisions to protect them.

In St. Louis, Iron Mountain & Southern Ry. Co. v. 
Wynne, 224 U. S. 354, a state statute required rail-
road companies to pay claims for livestock killed or 
injured by their trains, within 30 days after notice, with 
a penalty, for failure to do so, of double damages and 
attorney’s fee, if claimant recovered what he sued for. 
The plaintiff had made a claim for $500 for the killing of 
two horses by defendant’s train. On refusal, suit was 
brought for $400 and recovery had for that amount. It 
was held that, to apply the statute, as the state court did, 
to a case in which plaintiff had demanded more than he 
sued for, made an arbitrary exercise of power and de-
prived defendant of its property without due process of 
law.

In Kansas City Southern Ry. Co. v. Anderson, 233 
U. S. 325, the same statute which was held invalid in the 
Wynne Case was again before the Court for consideration 
as applied to a case where plaintiff had not demanded 
more than he sued for and recovered, and the validity of 
the statute was upheld.

In Yazoo & Mississippi Valley R. R. Co. v. Jackson 
Vinegar Co., 226 U. S. 217, the statute required every 
common carrier to settle claims for lost or damaged
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freight within 60 days and made it liable for $25 damages 
in each case in addition to the actual damages, but limited 
the penalty to claims of less than $200. The claim was 
$4.76, and there was a recovery of the claim and penalty. 
Such a statute was held a reasonable incentive to the 
prompt settlement without suit of just demands of a class 
admitting of special legislative treatment. It was ob-
jected to the statute that it intended the assessment of a 
penalty, whether the recovery was less than the claim or 
not. But the Court refused to consider the objection, on 
the ground that it sufficed to hold that, as applied to cases 
like those before it, the statute was valid; and that it 
would not deal with imaginary cases or speculate on what 
application the state court would make of the statute in 
another class of cases.

In Chicago, Milwaukee & St. Paul Ry. Co. v. Polt, 232 
U. S. 165, the state statute made a railroad company 
absolutely responsible for loss of property destroyed by 
fire communicated from its locomotives, and provided 
that, unless it paid or offered to pay the full amount of 
the damage within 60 days from notice, the owner should 
have double damages, unless he recovered less than the 
amount offered by the company before suit. The plain-
tiff demanded and sued for $838.20. The company of-
fered $500. The verdict was for $780. The Court said 
that the rudiments of fair play required by the Four-
teenth Amendment were wanting when a defendant in 
such a case was compelled to guess rightly what a jury 
would find or pay double if that tribunal added a cent to 
the amount tendered, though the tender was futile be-
cause of an excessive demand.

In Missouri, Kansas & Texas Ry. Co. v. Cade, 233 U. S. 
642, a statute regulating the presentation and collection 
of claims for personal service, material furnished, over-
charges for freight, for lost or damaged freight, or for 
stock killed or injured, against any person or corporation,
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less than $200 in amount, required that they be settled in 
30 days and, if not, the person injured could bring suit, 
and, if he recovered the full amount of his claim, he 
should be entitled, in addition to the amount and costs, 
to a reasonable attorney’s fee not exceeding $20. It was 
held that the attorney’s fee here was manifestly only costs 
of suit and that, as the statute applied to every one and 
any person might be plaintiff or defendant, the mere dis-
tinction between the costs to be taxed against the plaintiff 
and those against the defendant did not deny the equal 
protection of the laws, because the plaintiff usually had 
the burden in the case, and, as the outlay for an attorney’s 
fee was a necessary consequence of the litigation, it was 
reasonable to impose it upon the party whose refusal to 
pay the just claim rendered the litigation necessary.

In Atchison, Topeka & Santa Fe Ry. Co. v. V osburg, 
238 U. S. 56, a statute requiring prompt furnishing of cars 
by carriers, and prompt loading by shippers, and which 
imposed the same penalty per car upon delinquents of 
either group, but which added attorney’s fee to the pen-
alty imposed on the carriers in case of recovery by a 
shipper, was held to deny to the carriers the equal pro-
tection of the laws, because in such a case there was no 
ground for putting the carriers in a different class from 
the shippers and imposing a special burden on them, 
when they were both in identically the same situation.

The general rule to be gathered from this extended 
review of the cases is, that common carriers engaged in 
the public business of transportation may be grouped in 
a special class to secure the proper discharge of their 
functions, and to meet their liability for injuries inflicted 
upon the property of members of the public in their per-
formance; that thex seasonable payment of just claims 
against them for faulty performance of their functions is 
a part of their duty, and that a reasonable penalty may 
be imposed on them for failure promptly to consider and
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pay such claims, in order to discourage delays by them. 
This penalty or stimulus may be in the form of attorney’s 
fees. But it is also apparent from these cases that such 
penalties or fees must be moderate and reasonably suffi-
cient to accomplish their legitimate object and that the 
imposition of penalties or conditions that are plainly 
arbitrary and oppressive and “ violate the rudiments of 
fair play” insisted on in the Fourteenth Amendment, 
will be held to infringe it. In this scrutiny of the particu-
lar operation of a statute of this kind, we have sustained 
it in its application to one set of facts by the state court 
and held it invalid when applied to another. In some of 
the cases in which the statutes are sustained there is a 
fixed penalty or a limited attorney’s fee. In others, the 
attorney’s fee is merely required to be reasonable and 
fixed by the court. In some, there is a limit in the amount 
of the claims to which the statute applies, and in others, 
not. In some statutes held valid, the penalty or fee is 
allowed only on condition that the full amount claimed be 
recovered, in others, that the amount sued for be recov-
ered. In the one case, the statute imposed no condition 
upon the imposition of a penalty that the full amount 
claimed or sued for should be recovered, but the Court 
refused to consider the validity of the penalty from that 
standpoint because the facts did not require it. In an-
other case, the requirement that a tender of the amount 
recovered could alone save double damages was held in-
valid, because requiring a guess as to the verdict of the 
jury.

It is obvious that it is not practical to draw a line of 
distinction between these cases based on a difference of 
particular limitations in the statute and the different facts 
in particular cases. The Court has not intended to estab-
lish one, but only to follow the general rule that when, 
in their actual operation in the cases before it, such stat-
utes work an arbitrary, unequal and oppressive result for
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the carrier which shocks the sense of fairness the Four-
teenth Amendment was intended to satisfy in respect of 
state legislation, they will not be sustained.

Coming now to the case before us, we find that the 
statute affects all common carriers, that it imposes on 
them the duty of considering and settling claims for loss 
of and damage to freight within 60 days, and provides 
that, if they do not so settle them and in a subsequent 
suit more is recovered than the amount tendered, the 
amount found due shall carry 7% interest from the pres-
entation of the claim, as a penalty, and reasonable attor-
ney’s fees. If an appeal be taken and the plaintiff suc-
ceed, an additional attorney’s fee may be included. The 
statute is confined to freight claims. It does not place a 
limit on them, but, as we have seen, the cases do not 
require this. The statute does require a tender, but in 
this case the claims were wholly rejected. No tender of 
any amount was even attempted. The claims numbered 
105 when presented and sued on. They were reduced to 
72. The trial lasted four days.

It is said here, as it was said in the Polt Case in 232 
U. S. 165, that the company can not be subjected to a 
penalty for not guessing rightly the verdict of a jury. 
But the cases are very different. There the penalty was 
double damages for a failure to guess rightly as to the 
jury’s view of damages from a fire to a house, when the 
extent of the damage was not peculiarly within the com-
pany’s knowledge. Here the damages were for hogs, 
injured during the custody of the carrier, and whose value 
was determined by weight and market price and not diffi-
cult of ascertainment after a bona fide effort, and there 
was no effort at a tender at all. Here the penalty is 
only 7% interest on the actual recovery, and reasonable 
attorney’s fees as costs. The amount of the attorney’s 
fee, $200 for a case involving the preparation for trial of 
72 different claims and a four days’ trial, does not shock 
one’s sense of fairness.
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It is further separately assigned for error that the Su-
preme Court imposed upon plaintiff in error an attorney’s 
fee of $100 when it won the case on appeal by reducing 
the amount recovered in the trial court. The original 
§ 6063, Revised Statutes of Nebraska, only provided for an 
attorney’s fee to be fixed by the court; but c. 134, Laws 
of Nebraska, 1919, added the words “and in event an 
appeal be taken and the plaintiff shall succeed, such plain-
tiff shall be entitled to recover an additional attorney 
fee to be fixed by such court or courts.” This might 
have been construed to mean that the plaintiff could only 
have an attorney’s fee in the appellate court or courts, 
if he maintained the judgment he had obtained in the 
court of first instance. But the Supreme Court of the 
State, and that controls our view, has evidently inter-
preted the words “ the plaintiff shall succeed ” to mean 
success in securing a judgment for more than the amount 
tendered, if any, and it is in light of this interpretation 
that we must consider the reasonableness of the statute 
and the validity of the fee fixed in this case.

The evident theory of the amendment of §6063, as thus 
interpreted, is that the burden of the litigation, both in 
the trial and appellate court, could be avoided by reason-
able assiduity of the defendant carrier in availing itself 
of its peculiar sources of knowledge, ascertaining the 
actual damage and making a genuine tender of what it 
believes to be due, and, if the ultimate recovery is not 
more than the tender, that the claimant shall have neither 
interest nor attorney’s fee. Under the circumstances, does 
the statute thus construed work a fair result? Here is an 
excessive claim of $2,000 reduced to $800 by a trial in one 
court, with an attorney’s fee fixed at $600, and then an 
appeal by which the claim is reduced to $600, and the fee 
to $200. It is said that there were 105 claims reduced 
by the litigation to 72, and that claimant might have 
brought a separate suit on each and so had an attorney’s
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fee in each claim on which it recovered anything, making 
a larger aggregate of fees than it has secured. But we do 
not think this consideration can play any part in the 
case as it is. The claimant doubtless united the claims 
for its own convenience and to save its own time and that 
of its counsel.

Then it is said the fee in the Supreme Court is left to 
the discretion of that court, which can be trusted to do 
the fair thing as a chancellor often does, by dividing the 
costs on an equitable basis. Blit the difficulty with this 
view is that the construction which the Supreme Court 
has given the statute does not reserve to itself this power. 
It says that in such a statute the fee must be reasonable, 
in that it is to be based on a consideration of the value 
of the attorney’s service to the claimant and the amount 
of time and labor expended by him, bearing a fair propor-
tion to the amount of the judgment recovered. These 
are the usual and proper elements in fixing compensation 
for a lawyer’s service. In other words, the Supreme 
Court, if any amount over the tender is recovered by its 
judgment, must fix a fee compensating the attorneys for 
the claimant for their work on the appeal, however ex-
cessive the recovery below and however much reduced on 
the appeal, if more than the original tender. Thus what 
we have here is a requirement that the carrier shall pay 
the attorneys of the claimant full compensation for their 
labors in resisting its successful effort on appeal to reduce 
an unjust and excessive claim against it. This we do not 
think is fair play. Penalties imposed on one party for 
the privilege of appeal to the courts, deterring him from 
vindication of his rights, have been held invalid under 
the Fourteenth Amendment. Missouri Pacific Ry. Co. v. 
Tucker, 230 U. S. 340. While the present case does not 
involve any such penalties as were there imposed, we 
think the principle applies to the facts of this case. We 
hold that so much of the statute as imposed an attorney’s
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fee upon the carrier in this case in the Supreme Court was 
invalid. The judgment of the Supreme Court is to this 
extent reversed and in other respects affirmed. The costs 
in this court will be taxed one-third to the defendant in 
error, and two-thirds to the plaintiff in error.

Reversed in part and 
Affirmed in part.

WICHITA RAILROAD & LIGHT COMPANY v. 
PUBLIC UTILITIES COMMISSION OF THE 
STATE OF KANSAS ET AL.

APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE 
EIGHTH CIRCUIT.

No. 27. Argued April 24, 1922.—Decided November 13, 1922.

1. Jurisdiction acquired by the District Court on the ground of 
diverse citizenship, is not divested by the intervention, by leave of 
the court, of a party, opposed to and of like citizenship with the 
plaintiff, but whose presence is not essential to a decision of the 
original controversy. P. 53.

2. The jurisdiction of the District Court arising from diverse citizen-
ship extends to the entire suit, and to every question, state or 
federal, involved in its determination. P. 54.

3. Where a plaintiff in equity successfully moves the District Court 
for judgment on the pleadings, reserving the right to adduce evi-
dence and be heard on issues of mixed law and fact presented, a 
decree of the Circuit Court of Appeals, reversing the decree in his 
favor, should accord that opportunity, and not dismiss the bill. 
P. 54.

4. Under the Public Utility Law of Kansas, Laws 1911, c. 238, in 
order that an increase of rates, proposed by a gas company, may 
supersede lower rates fixed by its contract with another, it is not 
enough that the change be filed with and consented to by the Com-
mission, under § 20; there must, under § 13, be an express finding 
by the Commission, after full hearing and investigation, that the 
existing rates are unjust, unreasonable, unjustly discriminatory, or 
unduly preferential; and without such finding the Commission’s 
order is void. P. 56.
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5. Such a finding may not be supplied by inference ana reference 
to the averments of the petition invoking the action of the Com-
mission. P. 59.

6. Delegation of pure legislative power is against constitutional prin-
ciple; therefore, administrative agencies granted authority over 
rates are enjoined to follow designated procedure and rules of deci-
sion as a condition to the validity of their action. P. 58.

268 Fed. 37, reversed.

The Wichita Railroad & Light Company, a corporation 
of West Virginia, is an electric street railroad and light-
furnishing company doing business in Wichita, Kansas, 
and will be known as the Wichita Company. The Kansas 
Gas and Electric Company, also a West Virginia corpora-
tion, and to be known as the Kansas Company, is engaged 
in the business of furnishing electric light and power to 
consumers in Kansas. In 1910, the two companies made 
a contract by which the Kansas Company agreed to fur-
nish and the Wichita Company agreed to accept and pay 
for electrical energy, at certain rates, until 1930; and the 
contract was fulfilled by both until 1918. Then the Kan-
sas Company filed a petition with the Public Utilities 
Commission of Kansas, to be known as the Commission, 
in which it alleged that, on account of the increase in the 
cost of production and distribution,

“ the net income of your petitioner for the year ending 
December 31, 1917, was approximately $190,000 less than 
it would and should have been if your petitioner had been 
able to operate under the normal conditions that existed 
in 1914, at which time its said rates were first installed 
as aforesaid; that if said rates are continued in effect 
hereafter the result thereof will be disastrous to your 
petitioner, depriving it of a reasonable return upon the 
value of its said property, and making it impossible to 
find a market for the securities it must issue and sell in 
order to provide funds with which to make improvements,

45646°—23------ 4
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additions and betterments which are necessary, if it is 
to furnish proper and adequate service to the communi-
ties in which it operates.”

The petition further recited that in December, 1916, 
being of opinion that it could reduce its rates for residen-
tial and commercial lighting, it proposed a gradual reduc-
tion and filed a schedule for the purpose, which the Com-
mission had not acted on, that in January, 1917, it did 
reduce its rates, but that, if a further reduction under the 
schedule for 1918 were made, the loss of net earnings to 
the. petitioner would be $220,000.

The petition continued:
“ Your petitioner is of the opinion that in order to meet 

this situation, and in order to increase the net earnings 
of your petitioner in an amount sufficient to offset the loss 
resulting to it from the conditions above stated, an order 
should be entered by the Commission authorizing peti-
tioner to add to its existing rates the surcharge hereinafter 
set out. There are approximately 19,900 consumers now 
served by your petitioner; the proposed surcharge does 
not affect consumers using 100 kilowatt hours or less per 
month, and, therefore, 17,000 of said total of 19,900 con-
sumers are not affected. In apportioning the surcharge 
equitably among the remainder of said consumers, your 
petitioner has taken into consideration the fact that in 
the generation of electrical energy for large power con-
sumers fuel is approximately 75 per cent of the cost of the 
generation, and that, therefore, a surcharge which has for 
its purpose the reimbursement of the utility company for 
increase in the cost of fuel, should be so adjusted that the 
surcharge should increase in proportion to the amount 
of energy consumed. The percentage of increase fixed by 
such surcharge over existing rates is, therefore, increased 
in proportion to the amount of consumption. The last
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step in said surcharge schedule affects 6 consumers, and 
the last two steps 38 consumers.

“ Wherefore, your petitioner asks that an order be made 
by your Honorable Commission authorizing your peti-
tioner to add to its existing rates for electricity in the 
State of Kansas, and until the further order of the Com-
mission the following surcharges:

For the first 100 kwh per month, no surcharge.
For the next 1,000 kwh per month, 12 mills net per kwh.
For the next 10,000 kwh per month, 9.5 mills net per 

kwh.
For the next 1,000,000 kwh per month, 8. mills net per 

kwh.
For all excess kwh per month, 3.5 mills net per kwh.”
The order of the Commission upon this petition recited 

that it “ came duly on for order by the Commission upon 
the pleadings of the respective parties and the evidence 
introduced thereunder; and the Commission upon con-
sideration of said pleadings and evidence and being duly 
advised in the premises, finds that the Kansas Gas & 
Electric Company should be authorized and permitted to 
add to its existing rates for electricity supplied by it to 
consumers in the State of Kansas, until the further order 
of the Commission, the following net surcharge:

For the first 100 kwh per month, no surcharge.
For the next 14,900 kwh per month, 1 mill surcharge 

per kwh.
For the next 20,000 kwh per month, 2 mills surcharge 

per kwh.
For all excess over 35,000 kwh per month, 3 mills sur-

charge per kwh.”
The rates thus fixed were substantially higher than the 

contract rates.
The Wichita Company, thereupon, filed a bill in equity 

in the United States District Court for Kansas seeking to
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enjoin the Commission from putting the new rates in force 
as against it. After averring the diverse citizenship of 
the parties and a sufficient jurisdictional amount involved, 
the bill alleged that the order impaired the contract which 
it had with the Kansas Company, in violation of Article I, 
§ 10 of the Federal Constitution, that the rates fixed 
were unjust and unjustly discriminatory as against the 
complainant, that it was the largest customer of the 
Kansas Company, and that the increase of its rate as 
compared with that of others violated every equitable 
rule of rate-making and deprived the plaintiff of its prop-
erty without due process, and denied it the equal protec-
tion of the laws, in violation of the Fourteenth Amend-
ment. A temporary injunction was issued. The answer 
of the Commission averred that the proceedings were 
regular and authorized by the statute of Kansas, that the 
Wichita Company had participated in them, and denied 
that the surcharges were discriminatory, or unjust. The 
Kansas Company then applied for leave to intervene, 
and leave was granted. It answered the bill much as the 
Commission did, but with more elaboration, denying that 
the order was discriminatory or unjust, and averring that 
the contract of 1910 was necessarily subject to the legiti-
mate exercise of the police power of the State, and that 
an order of the Commission regularly made in the exer-
cise of that power could not be regarded as working an 
impairment of the obligation of the contract in the sense 
of the contract clause of the Federal Constitution.

The Wichita Company made a motion for judgment on 
the pleadings, on the ground that the order of the Com-
mission was void on its face, but saved and reserved to 
itself “ all of its rights in the presentation of evidence and 
proof and hearing upon the merits of the issues of fact 
and law otherwise than as above stated, involved in this
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cause, in the event it should be determined that final 
judgment and decree should not be entered pursuant to 
this motion.”

The District Court gave judgment for the Wichita 
Company on the pleadings and enjoined the Commission 
and the Kansas Company from putting into force the 
increased rates. The Circuit Court of Appeals reversed 
the decree of the District Court and directed a dismissal 
of the bill, Judge Sanborn dissenting.

The Wichita Company has appealed to this Court.

Mr. Henry I. Green, with whom Mr. Thomas F. Doran 
was on the briefs, for appellant.

Mr. H. L. McCune, with whom Mr. A. E. Helm was on 
the briefs, for appellees.

Mr . Chief  Justice  Taft , after stating the case as 
above, delivered the opinion of the Court.

The appellees urge that the concession of the appellant 
that contracts in respect to the rates to be charged by a 
public utility are subject to suspension or abrogation by 
the police power of the State validly exercised through an 
administrative agency takes out of this case any federal 
question, because the issue then is only a state question, 
to wit, whether, under the state statute, the police power 
was validly exercised. Upon this ground they insist that 
the bill should have been, and must be now, dismissed for 
want of jurisdiction and without any inquiry into the 
other issues of law and fact. The original bill set out two 
grounds of jurisdiction, first that of diverse citizenship, 
and, second, that the case arose under the Federal Consti-
tution in that the order violated the contract clause of 
the Federal Constitution, and also the Fourteenth Amend-
ment. The intervention of the Kansas Company, a citi-
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zen of the same State as the Wichita Company, its oppo-
nent, did not take away the ground of diverse citizenship. 
That ground existed when the suit was begun and the 
plaintiff set it forth in the bill as a matter entitling it 
to go into the District Court. Jurisdiction once acquired 
on that ground is not divested by a subsequent change 
in the citizenship of the parties. Mullen v. Torrance, 9 
Wheat. 537, 539; Clarke v. Mathewson, 12 Pet. 164, 171; 
Koenigsberger n . Richmond Mining Co., 158 U. S. 41, 49; 
Louisville, New Albany & Chicago Ry. Co. v. Louisville 
Trust Co., 174 U. S. 552, 566. Much less is such jurisdic-
tion defeated by the intervention, by leave of the court, 
of a party whose presence is not essential to a decision 
of the controversy between the original parties. See 
Equity Rule 37. Adler n . Seaman, 266 Fed. 828, 841; 
King v. Barr, 262 Fed. 56, 59; Jennings n . Smith, 242 Fed. 
561, 564. The Kansas Company, while it had an interest 
and was a proper party, was not an indispensable party. 
In re Engelhard, 231 U. S. 646.

The jurisdiction of the District Court was not limited 
to federal questions presented by the bill, but extended 
to the entire suit and every question, whether federal or 
state, involved in its determination.

The appellant assigns for error that the Circuit Court 
of Appeals, by directing a dismissal of the bill, refused it 
a hearing on the truth of the averments of the answer as 
to the validity of the order, and also on the issue made 
by the bill and answer as to whether the rates, as fixed by 
the Commission, deprived it of its property without due 
process of law and denied it the equal protection of the 
laws. In this ruling we think there was error.

The stress in the hearing on the motion was put on the 
two contentions, one, that the order of the Commission 
was void on its face for lack of a necessary finding that 
the existing contract rates were unreasonably low, and 
the other, that the facts averred in the petition of the
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Kansas Company to the Public Utilities Commission were 
not sufficient to justify such a finding if it had been made. 
The District Court sustained the contention; the Court 
of Appeals denied it. The motion for judgment being 
overruled, the complainant should have been accorded an 
opportunity, the right to which it had carefully reserved, 
to traverse the allegations of fact by the Kansas Company 
as to the basis for the order of the Commission and also 
to maintain by evidence and argument the issue as to due 
process of law and the equal protection of the law. The 
charge that the order made a classification denying due 
process and the equal protection of the law was a mixed 
question of law and fact, upon which the complainant 
had a right to be heard. Neither court passed on it. For 
this reason, if there was nothing else, the decree of the 
Circuit Court of Appeals would have to be reversed. Lane 
v. Pueblo of Santa Rosa, 249 U. S. 110, 114.

There still remain for our consideration the questions 
upon which the courts below differed.

The Public Utility Law of Kansas, c. 238 of the Session 
Laws of 1911, creates a commission and makes full provi-
sion for its procedure and powers. Section 13 provides 
that:

“ It shall be the duty of the commission, either upon 
complaint or upon its own initiative, to investigate all 
rates, . . . fares . . . and if after full hearing and investi-
gation the commission shall find that such rates . . . are 
unjust, unreasonable, unjustly discriminatory or unduly 
preferential, the commission shall have power to fix and 
order substituted therefor such rate or rates ... as shall 
be just and reasonable.”

Section 14 and § 15 require the complaint against rates, 
etc., to be in writing, and a formal public hearing of 
which due notice is to be given to the parties interested.

Section 15 directs how the notice shall be given and 
how long before the hearing and its contents.
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Section 16 provides that if upon such hearing the rates, 
etc., of any public utility are found to be unjust, unrea-
sonable, unfair, unjustly discriminatory or unduly pref-
erential, the Commission shall have power to fix and 
substitute therefor rates, etc., “ as it shall find, deter-
mine or decree to be just, reasonable and necessary.” It 
provides that all orders and decisions of the Commission 
whereby any rates, etc., are altered, changed, modified, 
fixed or established, shall be served on the public utility 
affected thereby and that such public utility, unless an 
action is commenced, in a court of proper jurisdiction, to 
set aside “ the findings, orders and decisions ” of the Com-
mission or to review and correct the same, shall carry 
the provisions of the order into effect.

Section 20 provides that, whenever any public utility 
shall desire to make a change in any rate or rates, it shall 
file with the Commission a schedule showing the changes 
desired to be made and put in force by such public utility, 
but that no change shall be made in any rate without the 
consent of the Commission and within thirty days after 
such changes have been authorized by the Commission 
copies of such schedule shall be filed in every station, office 
or depot of such public utility for public inspection.

It is said that the order in this case was authorized by 
§ 20 and therefore that all that was needed was the filing 
of a schedule of changed rates and the consent of the 
Commission, and that no finding was required as in § 13 
and § 16. This construction of § 20 is doubtless correct, 
but it shows that the filing of a schedule of changed rates 
under that section cannot accomplish the result of abro-
gating contract rates. It could not do so any more than 
would the original filing of a schedule of rates under § 11 
requiring every public utility to publish and file with the 
Commission all schedules of rates do this. The consent 
of the Commission in § 20 is made necessary only to pre-
vent changing schedules without notice to the Commis-
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sion and thus to secure a proper supervision of schedules. 
Such consent does not involve a hearing or a finding and 
a decision. The section does not, therefore, cover, or 
measure the essentials of, the proceeding in this case be-
fore the Commission which the order shows was upon 
pleadings and inter partes. We find nothing in State ex 
rel, Caster v. Kansas Postal-Telegraph Cable Co., 96 
Kans. 298, which gives a different construction to § 20.

The majority opinion in the Circuit Court of Appeals 
in maintaining the validity of the order in this case relies 
on § 18 of the act, which provides that all orders, rates, 
etc., fixed by the Commission shall be in force thirty days 
thereafter and shall be prima fade reasonable until 
changed by the Commission or by a court; and holds from 
this that it must presume that there was substantial evi-
dence to warrant the findings. But as we have seen there 
is no finding of reasonableness or unreasonableness. Nor 
can we suppose that the presumption was to obtain until 
there was such a finding.

The Supreme Court of Kansas, in applying the statute, 
recognizes that a contract for rates with a public utility 
can not be abrogated except after a finding by the Com-
mission that they are unreasonable. This is made clear 
by the decision in Kaul v. American Independent Tele-
phone Co., 95 Kans. 1. In that case, a number of cus-
tomers sought to enjoin a telephone company from dis-
connecting their lines because they did not pay the sched-
ule rates published and filed with the Commission under 
the law of 1911 we are considering. The complainants 
showed an agreement by the Telephone Company made 
before the Act of 1911, by which the Telephone Company 
had engaged to furnish them the service at lower than 
the published schedule rates on file with the Commission. 
The injunction was granted. The court said:

“While that commission is vested with broad regula-
tory powers it is not shown nor claimed that it has found 
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the contract rates to be unreasonable. Granting, without 
deciding, that the commission has the power under the 
law to determine whether or not the rates prescribed by 
the contra^ are reasonable and valid, and to revise them 
if found to be unreasonable, it does not appear that it 
has exercised the power, nor that they have been pre-
sented to it for its consideration. The passage of the act 
did not automatically overthrow contracts, nor set aside 
schedules of rates which had been agreed upon. Neither 
did the fact that the defendant published and filed a 
schedule of rates with the public utilities commission 
abrogate the contract. In any event, rates previously 
agreed upon between utilities and patrons will continue in 
force until the commission has found them to be unrea-
sonable, and has prescribed other rates.”

The proceeding we are considering is governed by § 13. 
That is the general section of the act comprehensively 
describing the duty of the Commission, vesting it with 
power to fix and order substituted new rates for existing 
rates. The power is expressly made to depend on the 
condition that after full hearing and investigation the 
Commission shall find existing rates to be unjust, unrea-
sonable, unjustly discriminatory or unduly preferential. 
We conclude that a valid order of the Commission under 
the act must contain a finding of fact after hearing and 
investigation, upon which the order is founded, and that 
for lack of such a finding, the order in this case was void.

This conclusion accords with the construction put upon 
similar statutes in other States. Public Utilities Com-
mission v. Springfield Gas & Electric Co., 291 Ill. 209; 
Public Utilities Commission v. Baltimore & Ohio South-
western R. R. Co., 281 Ill. 405. Moreover, it accords with 
general principles of constitutional government. The 
maxim that a legislature may not delegate legislative 
power has some qualifications, as in the creation of 
municipalities, and also in the creation of administrative
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boards to apply to the myriad details of rate schedules 
the regulatory police power of the State. The latter 
qualification is made necessary in order that the legisla-
tive power may be effectively exercised. In creating such 
an administrative agency the legislature, to prevent its 
being a pure delegation of legislative power, must enjoin 
upon it a certain course of procedure and certain rules of 
decisiop in the performance of its function. It is a whole-
some and necessary principle that such an agency must 
pursue the procedure and rules enjoined and show a sub-
stantial, compliance therewith, to give validity to its 
action. When, therefore, such an administrative agency 
is required as a condition precedent to an order, to make 
a finding of facts, the validity of the order must rest upon 
the needed finding. If it is lacking, the order is ineffective.

It is pressed on us that the lack of an express finding 
may be supplied by implication and by reference to the 
averments of the petition invoking the action of the Com-
mission. We can not agree to this. It is doubtful whether 
the facts averred in the petition were sufficient to justify 
a finding that the contract rates were unreasonably low; 
but we do not find it necessary to answer this question. 
We rest our decision on the principle that an express find-
ing of unreasonableness by the Commission was indis-
pensable under the statutes of the State.

We think the motion for judgment on the pleadings 
should have been granted.

The decree of the Circuit Court of Appeals is reversed 
and that of the District Court is affirmed.



60 OCTOBER TERM, 1922.

Statement of the Case. 260 U. S.

FREUND ET AL. v. UNITED STATES.

UNITED STATES v. FREUND ET AL.

APPEALS FROM THE COURT OF CLAIMS.

Nos. 29, 37. Argued October 5, 6, 1922.—Decided November 13, 
1922.

1. Broad provisions in a government contract, authorizing the Gov-
ernment to change the obligations imposed on the other party, 
should be interpreted, not as permitting government officials to 
remould the contract at will, but as confined to what was fairly 
and reasonably within the contemplation of the parties when the 
contract was made. P. 62.

2. Where a contractor undertook a circuit mail-carriage service 
from and back to a city post-office site via scheduled stations, with 
stops en route to collect mail from letter carriers, to be paid for 
at so much for every mile traveled, a stipulation in the contract 
authorizing the Postmaster General to establish service to and 
from like offices, stations, etc., to those named in the schedules, 
to be paid for at the contract rate per mile of travel, did not 
authorize substitution of a much heavier service, in transport-, 
ing all mail between railroad stations and another post-office site, 
involving increased equipment and expense, and paid for at the 
same mileage rate but without counting trips on which no mail 
was carried. P. 64.

3. Contractors who were encouraged by agents of the Post Office 
Department to enter into a mail-carriage contract and give a 
heavy bond, without notice of the Department’s purpose to substi-
tute a more onerous service under color of the contract but not 
within its terms, and who performed the new service, under pro-
test, rather than incur the risk to themselves and their bondsmen 
of throwing up the contract, held, not to have acquiesced in the 
change. P. 68.

4. A mail-carriage contractor who, under duress of the Post Office 
Department, performs service not called for by his contract, is 
entitled to recover, in the Court of Claims, the reasonable value 
of such service, including a fair profit. P. 69.

56 Ct. Clms. 15, reversed.

Appeals  from a judgment allowing, in part, a claim for 
service in carrying the mails.
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Mr. William R. Harr, with whom Mr. Charles H. Bates 
was on the brief, for Freund et al.

Mr. A. A. Wheat, with whom Mr. Solicitor General 
Beck and Mr. William C. Herron were on the brief, for 
the United States.

Mr . Chief  Justi ce  Taft  delivered the opinion of the 
Court.

This is a suit against the Government to recover 
$34,012.90 as the remainder unpaid of an amount earned 
by 16 months’ service in carrying the mails by wagons in 
the City of St. Louis. After official advertisement, a bid 
was made by appellants April 4, 1911, and accepted April 
20, 1911, for service on a particular route described by 
a schedule, for a certain annual gross sum, which, being 
divided by the miles to be covered, made a certain rate 
per mile. A contract was signed May 22nd. The con-
tract was for four years, beginning July 1, 1911. The 
route was for seven daily circuit trips from and back to 
the new St. Louis Post Office. That office was not ready 
for occupancy on July 1,1911, or for 16 months thereafter, 
and the old Post Office, which was thirteen blocks from 
the new one, continued to be used. The Post Office 
Department, relying on certain clauses in the contract, 
and upon a notice given to bidders, substituted another 
route and ordered the contractor to begin performance 
on July 1st, at what the Department held to be the same 
rate per mile of service. The contractors protested, but, 
threatened with suit upon their bond, performed the 
service and accepted periodical payments on the new 
route until October 28, 1912, the date of occupying the 
new Post Office, when the route bid upon and contracted 
for was initiated and the contractors did the work under 
it till the term ended. The cost to the contractors of 
doing the work on the substitute route was $43,726.89,
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and they were paid by the Government $24,289.62. Thus 
their loss was in round numbers $19,500 during the 16 
months of the substituted route. After October 12, 1912, 
on the original route, the contractors made a profit of 42 
per cent, on its cost in what remained of the term.

The contractors’ claim was that the substitution of the 
new route for the one they bid on was not within the 
terms of the contract, but was unconscionable, and that 
they were entitled to recover for the work done on the 
new route on a quantum meruit. The Court of Claims 
held that it w’as not necessary to determine whether the 
new route was properly substituted for the old, because 
the contractors had acquiesced in this view by their per-
formance, but that the Government had not, in adapting 
the mileage rate of the original route under the contract 
to the new route, done justice to the contractors in the 
number of miles allowed, and on this basis gave judgment 
for $7,346.66. From this the contractors appealed. The 
Government brings a cross appeal, claiming that, as the 
contractors accepted full pay under the contract as con-
strued and expressed by the Department, they should 
recover nothing.

It is, of course, wise and necessary that government 
agents in binding their principal in contracts for con-
struction or service should make provision for alterations 
in the plans, or changes in the service, within the four 
corners of the contract, and thus avoid the presentation 
of unreasonable claims for extras. This court has recog-
nized that necessity and enforced various provisions to 
which it has given rise. But sometimes such contract pro-
visions have been interpreted and enforced by executive 
officials as if they enabled those officers to remould the 
contract at will. The temptation of the bureau to adopt 
such clauses arises out of the fact that they avoid the 
necessity of labor, foresight and care in definitely drafting 
the contract, and reserve power in the bureau. This does
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not make for justice; it promotes the possibility of official 
favoritism as between contractors, and results in enlarged 
expenditures, because it increases the prices which con-
tractors, in view of the added risk, incorporate in their 
bids for government contracts. These considerations, 
especially the first, have made this Court properly atten-
tive to any language or phrase of these enlarging provi-
sions which may be properly held to limit their applica-
tion to what should be regarded as having been fairly and 
reasonably within the contemplation of the parties when 
the contract was entered into. These observations are 
justified and illustrated by decisions of this Court in 
United States v. Utah, Nevada & California Stage Co., 
199 U. S. 414, and Hunt v. United States, 257 U. S. 125.

The Court of Claims, after giving the two schedules in 
full, sums up the contrast between them as follows:

“ The service bid upon was a circuit service on seven 
circuits, on a mileage basis, each circuit beginning and 
ending at the new post office and for which the contractor 
was paid for every mile traveled regardless of the quan-
tity of mail carried or whether for any part of the distance 
no mail was carried. The restated service [i. e., on the 
new route] was a trip service for which payment was 
made on a mileage basis when mail was carried, but no 
payment was made for a return trip if mail was not car-
ried or for distance traveled by empty vehicles in going 
to a point from which mail was to be moved.

“ The service bid upon involved the handling of the 
mails for a small area and was a comparatively light 
service. The restated service required the hauling of 
incoming and outgoing mails for the entire city and in-
volved handling several times the weight of mail. The 
service bid on required 6 automobiles. The restated 
service required 18 wagons of different capacity exceeding 
several times in aggregate capacity that required for the 
bid on service. The mileage of each wagon when carrying
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mail, was allowed and paid for. The larger bulk of mail 
required proportionately more time in loading and un-
loading.

“ The bid upon service, with the exception of one early 
trip on each of these circuits, was all to be performed 
within 12 hours from approximately 8 A. M. to 8 P. M. 
The restated service required trips during practically 
every hour of the twenty-four.”

By a note in the advertisement, by paragraph ten in 
the contract, and by a further somewhat more elaborate 
stipulation in the contract, provision was made for 
changes. The last contained all that was in the others, 
and was as follows:

“ It is hereby stipulated and agreed by the said contrac-
tors and their sureties that the Postmaster General may 
change the schedule, vary, increase, or decrease the trips 
on this route, or extend the trips to any new location of 
the post offices, railroad stations, steamboat landings, mail 
stations, or points of exchange with cable or electric cars 
named in the schedule for service for said route, in said 
advertisement, establish service to and from like offices, 
stations, landings, or points not named therein, and vary, 
increase, or decrease the trips thereto, and discontinue 
service between any of the post offices, railroad stations, 
steamboat landings, mail stations, or points of exchange 
with electric or cable cars, or between any of them: Pro-
vided, That for any increase or decrease in the service 
authorized by the Second Assistant Postmaster General, 
the pay of the contractors shall be increased or decreased, 
as the case may be, at the rate per mile of travel agreed 
to be paid for service under this contract, as shown by 
the annual rate of compensation and the annual miles 
of travel, based on the frequency and distances shown in 
the schedule of service for said route in said adver-
tisement.”

There are two limitations in this very broad provision 
which deserve notice. One is that the offices, stations,
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landings and points, not named in the schedule, to and 
from which the Postmaster General was permitted to 
establish service, were to be like those named in the 
schedule, and the other is that the substituted service was 
to be such that the method of fixing pay in the original 
contract could be applied to it. Now it is clear to us that 
the substituted route did not establish a route to like sta-
tions and points. The findings give the two schedules 
and we reproduce them in the margin.1 An examination

1 Route No. 44^004- {Mileage basis)—Regulation screen-wagon serv-
ice at St. Louis, Mo.—Mail-station service.
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shows that the one was a light service of circuits from the 
Post Office and back again to take up collections from

(Footnote continued from p. 65.)
“ Post off ic e Depa rt me nt ,

“ Sec on d  Assista nt  Pos tm as te r  Gen er al ,
“ Washington, June 30, 1911.

“ Pos tm as te r , St. Louis, Mo.
“ Sir : An order has been issued to-day on route No. 445004, screen-

wagon service at St. Louis, Mo., restating the service from July 1, 
1911, making total annual travel 57,679.60 miles and pay $18,265.61 
per annum, being pro-rata of original contract price.
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letter carriers. The other was the heavy work of trans-
porting all the arriving and departing mail of the city 
from the railway stations to the old Post Office and back 
again. On the one, the contractors received pay for every 
mile traveled. On the other, the pay was made dependent 
on the carriage of mail and no empty trips of going or 
returning were included in the mileage paid for although 
the schedule made many of them necessary.^ It is impos-
sible, therefore, save by forcing, to adapt the rate per mile 
of one route to the other. What has been said shows how 
different was the equipment needed, how variant the ton-
nage carried, what disparity between the hours of readi-
ness required, and the differing methods of calculating 
compensation. This substituted route was undoubtedly 
necessary in the transportation of mails in the City of 
St. Louis, but it was for a different purpose from that of 
the original route. The Department merely took advan-
tage of general words in the appellants’ contract to meet 
an emergency presented by the delay in finishing the new 
Post Office and the refusal of another contractor to con-
tinue this indispensable service beyond his term, to thrust 
this entirely new task upon the appellants here.

It is sought in the argument for the Government to 
distinguish this case from the Stage Company Case and 
the Hunt Case, on the ground that in them the compen-
sation was for a lump sum, and the new work required was 
not to be paid for at all, while here the additional or 
variant work was to be done at a rate of so many cents per 
mile. We do not think this is a real difference. The rad-
ical change made in the character of the work to be done 
on the substituted route and the wholly inadequate price 
to be paid for it as found by the Court of Claims make 
the injustice just as clear as in the cited cases. We hold 
that the substitution of the new route and schedule for 
the one bid upon was not within the terms of the con-
tract.
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But it is said that, in view of the attitude of the Gov-
ernment, the conduct of the contractors constituted such 
an acceptance of the new route as within the original 
contract as to rebut any implication of a different contract 
for a reasonable price on the part of the Government. 
Consideration of this argument requires a review of the 
circumstances. The findings show that the advertisement 
for bids referred bidders to the city postmaster for any 
additional information concerning the matter, and that 
he advised these contractors when they doubted whether 
they could get their equipment ready by July 1st, that 
the new Post Office could not be completed at that time, 
that the work bid for could not begin then, and that the 
Department would take care of the situation. They, 
thereupon, made their bid, accompanying it as required 
with a bond for $25,000. The bid was accepted by the 
Department with a special notice as to the necessity of 
being ready with equipment July 1st, and enclosing the 
contract. The city postmaster being applied to again by 
the anxious bidders, assured them that the matter would 
be adjusted in due time and urged them to sign the con-
tract. Accordingly, on May 22nd, the contractors signed 
and, on May 23rd, forwarded the contract to the Depart-
ment with a request for extension of time. This was 
denied, and on application to the Department June 20th 
for relief because of the assurance of the postmaster, they 
were told that they would be given a substituted route 
then in the course of preparation. They objected that 
they could not prepare for this substituted route which 
as already said was a mere continuance of old service by 
another contractor. They were told that they must be 
ready for the restated route at the time appointed and on 
June 30th they were furnished with a schedule of the new 
service. The contractors protested to the Second Assist-
ant Postmaster General, to the postmaster at St. Louis 
and to one Porter, a representative of the Department at
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St. Louis, saying that they were not required to perform 
this service by the terms of the contract because it was 
entirely different from that contemplated; and that they 
would be ruined financially. Porter, whose authority is 
not otherwise shown, told them that his business was to 
see that the service commenced on July 1st, and if they 
did not begin, the contract would be readvertised and 
they would be sued on their bond. The contractors then 
hired the equipment and outfit of the old contractor, with 
the result already stated that they lost $19,500 in 16 
months.

We think that there was no acceptance of the new 
route under the circumstances which would bar a recovery 
for what the services were reasonably worth. The Hunt 
Case was not a stronger case than this; and in the Stage 
Company Case the right to recover for work not prop-
erly and legally included in the contract was not even 
questioned, although in both cases the work demanded 
was done and periodical payments accepted. It is said on 
behalf of the Government that those cases are to be dis-
tinguished from this because the contractor was in the 
midst of his work under his contract and he could not be 
expected to throw it up with all the uncertainties and 
certain losses he would sustain, while here the contract-
ors had not begun work or extended preparation. But 
while the cases are different, the difficulties faced by the 
contractors here were quite as formidable. They had been 
nursed into making the bid and giving the bond by the 
assurance as to the possible date of beginning the con-
tract by the postmaster to whom they had been officially 
referred for information. They thus became bound under 
their bond to sign and complete the contract before they 
had been otherwise advised as to the actual date when 
their service would begin. At the time the contract was 
executed, the Department had formed the purpose to 
thrust on the contractors this burdensome route; but it
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did not advise them of it until ten days before July 1st, 
and, indeed, did not give them the exact schedule until 
the day before they were to begin it. Then the only 
course open to them was either to engage the old con-
tractor’s equipment at a heavy loss or throw up the orig-
inal contract and run the risk of the Government’s relet-
ting at a higher bid and charging the possible heavy dif-
ference in cost to it against them on their bond for a five- 
year contract. We can not ignore the suggestion of 
duress there was in the situation or the questionable 
fairness of the conduct of the Government, aside from 
the illegality of the construction of the contract insisted 
on, and have no difficulty, therefore, in distinguishing 
this case from the so-called Railroad Mail Cases (East-
ern R. R. Co. v. United States, 129 U. S. 391; Chicago, 
Milwaukee & St. Paul Ry. Co. v. United States, 198 U. S. 
385; Atchison, Topeka & Santa Fe Ry. Co. v. United 
States, 225 U. S. 640; New York, New Haven & Hartford 
R. R. Co. v. United States, 251 U. S. 123; and New York, 
New Haven Hartford R. R. Co. v. United States, 258 
U. S. 32), which are cited on behalf of the United States.

We think that the contractors are entitled to recover 
the reasonable value of their services for the 16 months 
including a fair profit.

This relieves us of considering the conclusion reached 
by the Court of Claims.

The judgment ist reversed, the cross appeal of the 
United States is dismissed, and the case is remanded to 
the Court of Claims, with directions to find the value of 
the services rendered by appellants on the substituted or 
restated route including a fair profit, and to enter judg-
ment for the balance found due.

Reversed.
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NATIONAL UNION FIRE INSURANCE COMPANY 
v. WANBERG.

ERROR TO THE SUPREME COURT OF THE STATE OF NORTH 
DAKOTA.

No. 32. Submitted October 6, 1922.—Decided November 13, 1922.

1. The law of North Dakota (Comp. Laws 1913, § 4902), providing 
that every insurance company engaged in the business of insuring 
against loss by hail in that State, shall be bound, and the insurance 
shall take effect, from and after twenty-four hours from the taking 
of an application therefor by a local agent of the company, and 
requiring such a company, if it would decline the insurance upon 
receipt of the application, forthwith to notify the applicant and 
the agent by telegram,—does not deprive such companies of their 
liberty of contract, and so of their property, without due process 
of law, or deny them the equal protection of the laws. P..73.

2. The public interest arising from sudden and localized losses of 
crops inflicted by hail in North Dakota, and the high rate of 
insurance for such risks, as well as other distinctions, justify spe-
cial legislative treatment of this kind of insurance. P. 74.

3. The fact that the time requirements of the statute may bear more 
heavily upon foreign than upon local insurance companies, is a 
circumstance incident to the conduct of business in the State, of 
which a foreign company cannot complain. P. 75.

4. The statute does not force the company to contract, since it does 
not compel acceptance of applications or deny the right to require 
prepayment of premium, or the right to cancel insurance in the 
usual way; the time allowed for rejecting applications, though 
short, is not unreasonable, under the circumstances; nor is the 
company left without means of distributing its risks in locality, 
so as to avoid disastrous losses from particular storms. P. 76.

5. The statute being valid, an applicant’s agreement that his applica-
tion shall not take effect until received and accepted at the com-
pany’s agency, is void, and does not bind him. P. 77.

46 N. Dak. 369, affirmed.

Error  to a judgment of the Supreme Court of North 
Dakota affirming a recovery upon a contract of hail in-
surance.
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Mr. Nathan H. Chase and Mr. William H. Barnett for 
plaintiff in error.

Mr. W. B. Overson and Mr. William G. Owens for de-
fendant in error.

Mr . Chief  Justice  Taft  delivered the opinion of the 
Court.

This is a writ of error to the Supreme Court of North 
Dakota, brought to reverse its judgment affirming one of 
the District Court of William County of that State for 
$1,254.25, with interest and costs, upon a contract of hail 
insurance, against the National Union Fire Insurance 
Company, a corporation of Pennsylvania. The judgment 
rests for its validity on § 4902 of the Compiled Laws of 
North Dakota, 1913, as follows:

“ Every insurance company engaged in the business of 
insuring against loss by hail in this State, shall be bound, 
and the insurance shall take effect from and after twenty- 
four hours from the day and hour the application for such 
insurance has been taken by the authorized local agent of 
said company, and if the company shall decline to write 
the insurance upon receipt of the application, it shall 
forthwith notify the applicant and agent who took the 
application, by telegram, and in that event, the insurance 
shall not become effective. Provided, that nothing in this 
article shall prevent the company from issuing a policy 
on such an application and putting the insurance in force 
prior to the expiration of said twenty-four hours.”

The facts as stipulated were:
At ten o’clock in the forenoon of July 12, 1917, Wan- 

berg on his farm at Tioga in North Dakota, signed and 
delivered to Everson, the agent of the defendant com-
pany, an application on the blank furnished by the com-
pany for insurance on his crops in the sum of $1,400 
against loss or damage by hail or any other cause, except
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fire, floods, winter kill or failure of insured to use good 
husbandry. He also, paid to Everson the premium of 
$140. Everson had authority as agent only to solicit and 
receive such applications and the premium therefor and 
to transmit them to the company’s western office at 
Waseca, Minnesota, where applications were acted upon 
and policies issued. The company was duly licensed 
under the laws of North Dakota to transact its business 
in the State. On the afternoon of July 13, 1917, Everson 
mailed the application with the premium less commission 
to the office at Waseca, where it arrived on Sunday, July 
15th, and was delivered on Monday the 16th. In the 
meantime, at six o’clock in the evening of July 14th, a 
hail storm injured Wanberg’s growing crops to the extent 
of the amount of the judgment. On Tuesday, July 17th, 
and without knowledge of1 the loss, the Waseca agency 
returned the application and premium to Everson saying 
that at that late date it would not be accepted. The 
application contained a provision that it should take 
effect from the day it was received and accepted, as evi-
denced by the issuance of a policy thereon at the Waseca, 
Minnesota, agency for the company.

The only error we can consider which was duly reserved 
is that § 4902 as applied to this case violates the Four-
teenth Amendment in that it operates to deprive the com-
pany of liberty of contract, and therefore of its property, 
without due process of law, and of the equal protection 
of the laws.

The decision of this Court in German Alliance Insur-
ance Co. v. Lewis, 233 U. S. 389, settled the right of a 
state legislature to regulate the conduct by corporations, 
domestic and foreign, of insurance as a business affected 
with a public interest. This includes provision for “ un-
earned premium fund or reserve; . . . the limitation of 
dividends, the publishing of accounts, valued policies, 
standards of policies, prescribing investment, requiring
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deposits in money or bonds, confining the business to cor-
porations, preventing discrimination in rates, limitation 
of risks and other regulations equally restrictive.” (233 
U. S. 412.) It includes moreover the restrictions of de-
fense to recovery on policies and the forbidding of stipu-
lations to evade such restrictions. Orient Insurance Co. 
v. Daggs, 172 U. S. 557; Whitfield v. Aetna Life Insurance 
Co., 205 U. S. 489. But it is said the line of possible 
and valid regulation has here been passed by affirma-
tively imposing a contract on an insurance company be-
fore it has had a chance to consider the circumstances and 
decide that it wishes to make it, indeed, that it declares 
that to be an agreement with heavy obligation which is 
in fact no agreement at all. Thus it is argued that by this 
statute mandatory obligation is substituted for freedom of 
contract, which is just that against which the Fourteenth 
Amendment was intended to secure persons. We agree 
that this legislation approaches closely the limit of legis-
lative power, but not that it transcends it. The statute 
treats the business of hail insurance as affected with a 
public interest. In that country, where a farmer’s whole 
crop, the work and product of a year, may be wiped out 
in a few minutes, and where the recurrence of such mani-
festations of nature is not infrequent, and no care can 
provide against their destructive character, it is of much 
public moment that agencies like insurance companies to 
distribute the loss over the entire community should be 
regulated so as to be effective for the purpose. The dan-
ger and loss to be mitigated are possible for a short period. 
The storms are usually fitful and may cover a compara-
tively small territory at a time, so that, of two neighbors, 
one may have a total loss and the other may escape alto-
gether. The risk justifies a high rate of insurance. It 
differs so much in these and other respects from other 
insurance that it may properly call for special legislative 
treatment. The statute applies to all companies engaged
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in such insurance. There is no discrimination and no 
denial of the equal protection of the laws. The fact that 
the time requirements of the statute may bear more 
heavily on foreign companies whose principal offices may 
be far removed than upon those whose headquarters are 
within the State is a circumstance necessarily incident to 
their conduct of business in another State of which they 
can not complain. They can not expect the laws of the 
State to be bent to accommodate them as a matter of 
strict legal right, however wise it may be for a legislature 
to give weight to such a consideration in securing the use 
of foreign capital for its people. Moreover, as the busi-
ness of such insurance companies is purely intrastate, New 
York Life Insurance Co. v. Deer Lodge County, 231 U. S. 
495, the State has power to require them to accept condi-
tions different from those imposed on domestic corpora-
tions (Paul v. Virginia, 8 Wall. 168; Hooper v. California, 
155 U. S. 648, and cases cited) though this is not, of course, 
unlimited. Terral v. Burke Construction Co., 257 U. S. 
529, 532, 533.

The legislature was evidently convinced that it would 
help the public interest if farmers could be induced gen-
erally to take out hail insurance and “ temper the wind ” 
so injurious to the agriculture of the State, and that they 
would be more likely to avail themselves of this protec-
tion if they could effect the insurance promptly and on 
the eve of the danger. The legislature said, therefore, to 
companies intending to engage in hail insurance, “To 
accomplish our purpose we forbid you to engage in this 
kind of business unless you agree to close your contracts 
within twenty-four hours after application is made. You 
must so extend the scope of the authority of your local 
agents, or must so speed communication between them 
and your representatives who have authority, as to enable 
an applicant to know within the limits of a day whether 
he is protected, so that, if not, he may at once go to
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another company to secure what he seeks. If, therefore, 
you engage in this exigent business, and allow an applica-
tion to pend more than twenty-four hours, you will be 
held to have made the contract of insurance for which the 
farmer has applied.”

This does not force a contract on the company. It need 
not accept an application at all or it can make its arrange-
ments to reject one within twenty-four hours. It is urged 
that no company, to be safe and to make the business rea-
sonably profitable, can afford to place more than a certain 
number of risks within a particular section or township, 
and that what is called “ mapping ” must be done to pre-
vent too many risks in one locality and to distribute them 
so that the company may not suffer too heavily from the 
same storm. Applications are often received by agents in 
different towns for the crops in the same section or town-
ship, so that, if local agents were given authority finally 
to accept applications, this “ mapping,” essential to the 
security of the company in doing the business at all, would 
be impossible. It seems to us that this is a difficulty 
easily overcome by appointing agents with larger terri-
torial authority and sub-agents near them, or by the 
greater use of the telegraph or telephone in consulting 
the home office or more trusted local agencies. While the 
time allowed is short, we can not say that it is unreason-
able in view of the legitimate purpose of the legislation 
and the possibilities of modern business methods.

There is nothing in the statute under discussion which 
requires a company to receive applications or prevents it 
from insisting on the payment of a premium in advance 
before receiving them, or from reserving the usual right 
on the part of the insurer at any time to cancel the con-
tract of insurance on service of due notice with a return 
of a proper proportion of the premium. Not infrequently 
companies in their own interest in some kinds of insur-
ance, entrust to local insurance agents authority to bind
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their principals temporarily until the application can be 
examined and approved by the head office. The statute 
here in question has been in force since 1913, and it does 
not seem to have driven companies out of the hail insur-
ance business, an indication that they are able profitably 
and safely to adjust themselves and their methods to its 
requirements. Whether it is wise legislation is not for us 
to consider. All we have to decide, and that we do decide, 
is that it is not so arbitrary or unreasonable as to deprive 
those whom it affects of their property or liberty without 
due process of law.

It is pointed out on behalf of the company that the 
very application which the defendant in error signed con-
tained an express consent that the policy should not take 
effect until the company’s agency at Waseca, Minnesota, 
should have an opportunity to examine it and should 
accept it. It is clear that if the statute is valid such a 
consent is void because it defeats the very object of the 
statute. This is settled by Whitfield v. Aetna Life Insur-
ance Co., 205 U. S. 489, and Orient Insurance Co. v. 
Daggs, 172 U. S. 557, already cited.

The judgment of the Supreme Court of North Dakota is

Affirmed.

BREWER-ELLIOTT OIL & GAS COMPANY ET AL. 
v. UNITED STATES ET AL.

APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE 
EIGHTH CIRCUIT.

No. 52. Argued October 12, 13, 1922.—Decided November 13, 1922.

1. Where an act of Congress setting apart and confirming a reserva-
tion to the Osage Indians, out of lands formerly occupied but ceded 
by the Cherokees, described the west boundary as “ the main 
channel of the Arkansas River,” and a deed to the United States 
for the Osages, made by the Cherokees in pursuance of this and 
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other acts and of a treaty, described the land only by whole town-
ships, and by fractional townships “on the left bank of the 
Arkansas River,” held, that the deed was to be interpreted in con-
formity with the act, and that the act carried title to land in the 
river bed out to the main channel. Pp. 82, 87.

2. Congress has power to make grants of lands below high water 
mark of navigable waters in a Territory, to carry out public pur-
poses appropriate to the objects for which the United States holds 
the Territory. P. 83. Shively v. Bowlby, 152 U. S. 1, 47.

3. This principle was not affected as to lands within the Louisiana 
Purchase by the purpose, declared in the treaty with France, that 
statehood should ultimately be conferred on the inhabitants of the 
territory purchased. P. 85.

4. A navigable river is one which is used, or is susceptible of being 
used in its ordinary condition, as a highway for commerce, over 
which trade and travel are or may be conducted in the modes cus-
tomary on water. P. 86.

5. The evidence in this case affords no ground for rejecting the finding 
of the two courts below, that the Arkansas River, along the Osage 
Reservation in Oklahoma, is not, and never has been, a navigable 
stream. P. 86.

6. A grant of land in the bed of a non-navigable river made by the 
United States while holding complete sovereignty over the locality 
including it, cannot be divested by a retroactive rule or declaration 
of the State subsequently created out of that territory, classifying 
the river as navigable. P. 87.

7. Such a grant being attacked upon the ground that the river was 
navigable and its bed not subject to be granted by the United 
States, the question of navigability is not a local but a federal 
question. P. 87. Wear v. Kansas, 245 U. S. 154, distinguished.

270 Fed. 100, affirmed.

Appeal  from a decree of the Circuit Court of Appeals, 
affirming a decree of the District Court in favor of the 
United States, in a suit brought on its own behalf, and as 
trustee for the Osage Tribe of Indians, to cancel oil and 
gas leases granted the appellants by the State of Okla-
homa covering land constituting part of the bed of the 
Arkansas River within the Osage Reservation; and to 
enjoin operations under the leases and quiet title in the 
United States as trustee.
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Mr. W. A. Ledbetter, with whom Mr. Geo. F. Short, 
Attorney General of the State of Oklahoma, Mr. S. P. 
Freeling, Mr. H. L. Stuart, Mr. R. R. Bell and Mr. E. P. 
Ledbetter were on the brief, for appellants.

Mr. Assistant Attorney General Riter, with whom Mr. 
Solicitor General Beck was on the brief, for appellees.

Mr . Chief  Justi ce  Taft  delivered the opinion of the 
Court.

This is an appeal from a decree of the Circuit Court of 
Appeals of the Eighth Circuit affirming that of the Dis-
trict Court for Western Oklahoma. The bill in equity 
was filed by the United States for itself and as trustee for 
the Osage Tribe of Indians, against the Brewer-Elliott 
Oil & Gas Company, and five other such companies, 
lessees, under oil and gas leases granted by the State of 
Oklahoma, of portions of the bed of the Arkansas River, 
opposite the Osage Reservation in that State. It averred 
that the river bed thus leased belonged to the Osages, and 
not to Oklahoma, and that the leases were void, that the 
defendants were prospecting for, and drilling for, oil in 
the leased lots in the river bed, and were erecting oil 
derricks and other structures therein, and prayed for the 
canceling of the leases, the enjoining of defendants from 
further operations under their leases, and a quieting of 
the title to the premises in the United States as trustee.

The State of Oklahoma intervened by leave of court 
and in its answer denied that the Osage Tribe or the 
United States as its trustee owned the river bed of which 
these lots were a part, but averred that it was owned by 
the State in fee. The other defendants adopted the 
answer of the State.

After a full hearing and voluminous evidence, the Dis-
trict Court found that at the place in question the Arkan-
sas River was, and always had been, a non-navigable
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stream, that by the express grant of the Government, 
made before Oklahoma came into the Union, the Osage 
Tribe of Indians took title in the river bed to the main 
channel and still had it. It entered a decree as prayed 
in the bill. The Circuit Court of Appeals held that, 
whether the river was navigable or non-navigable, the 
United States, as the owner of the territory through which 
the Arkansas flowed before statehood, had the right to 
dispose of the river bed, and had done so, to the Osages. 
It also concurred in the finding of the District Court that 
the Arkansas at this place was, and always had been, 
non-navigable, and that the United States had the right 
to part with the river bed to the Osage Tribe when it did 
so. It affirmed the decree.

The Osage Tribe derived title to their reservation from 
the Act of Congress of June 5, 1872, entitled “An Act to 
confirm to the Great and Little Osage Indians a Reserva-
tion in the Indian Territory,” c. 310, 17 Stat. 228. The 
act with its recitals is printed in the margin.1 The de-

1 Chap. CCCX. An Act to confirm to the Great and Little Osage 
Indians a Reservation in the Indian Territory.

Whereas by the treaty of eighteen hundred and sixty-six between 
the United States and the Cherokee nation of Indians, said nation 
ceded to the United States all its lands west of the ninety-sixth 
meridian west longitude, for the settlement of friendly Indians 
thereon; and whereas by act of Congress approved July fifteenth, 
eighteen hundred and seventy, the President was authorized and 
directed to remove the Great and Little Osage Indians to a location 
in the Cherokee country west of the ninety-sixth meridian, to be 
designated for them by the United States authorities; and whereas 
it was provided by the same act of Congress that the lands of the 
Osages in Kansas should be sold by the United States, and so much 
of the proceeds thereof as were necessary should be appropriated for 
the payment to the Cherokees for the lands set apart for the said 
Osages west of the ninety-sixth meridian; and whereas under the 
provisions of the above-mentioned treaty and act of Congress and 
concurrent action of the authorities of the United States and the 
Cherokee nation, the said Osages were removed from their former 
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scription of the tract conveyed is “ Bounded on the east 
by the ninety-sixth meridian, on the south and west by 
the north line of the Creek country and the main channel 
of the Arkansas river, and on the north by the south line 
of the State of Kansas.”

The Act of March 3, 1873, c. 228, 17 Stat. 530, 538, 
directed the Secretary of the Treasury to transfer $1,650,- 
600 from Osage funds to pay for lands purchased by the 
Osages from the Cherokees. The Act of March 3, 1883, 
c. 143, 22 Stat. 603, 624, appropriated $300,000 to be paid 
to the Cherokees for this and other lands on condition of 
their executing a proper deed. The conveyance from the 
Cherokees to the United States in trust for the Osages 
recites the Cherokee Treaty of 1866, 14 Stat. 799, the

homes in the State of Kansas to a reservation set apart for them in 
the Indian Territory, at the time of the removal supposed to be west 
of the said ninety-sixth meridian, and bounded on the east thereby, 
and upon which said Osages have made substantial and valuable 
improvements; and whereas by a recent survey and establishment of 
the ninety-sixth meridian it appears that the most valuable portion 
of said Osage reservation, and upon which all their improvements 
are situated, lies east of the said meridian; and whereas it therefore 
became necessary to select other lands in lieu of those found to be 
east of the established ninety-sixth meridian for said Osage Indians; 
and whereas a tract has accordingly been selected, lying between the 
western boundary of the reservations heretofore set apart for said 
Indians and the main channel of the Arkansas river, with the south 
line of the State of Kansas for a northern boundary, and the north 
line of the Creek country and the main channel of the Arkansas 
river for a southern and western boundary; and whereas the act of 
Congress approved July fifteenth, eighteen hundred and seventy, 
restricts the said reservation for said Osage Indians to “ a tract of 
land in compact form equal in quantity to one hundred and sixty 
acres for each member of said tribe ”; and whereas in a letter of the 
Cherokee delegation, addressed to the Secretary of the Interior on 
the eighth day of April, eighteen hundred and seventy-two, .on behalf 
of the Cherokee nation, containing their approval of and assent to 
the proposition to provide for the-settlement of the Osage and Kaw

45646°—23----- 6
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Acts of June 5, 1872, March 3, 1873, and March 3, 1883, 
and conveys to the United States the tract of country 
described in the Act of June 5, 1872, except that, instead 
of its being bounded by the main channel of the Arkansas 
River, it is described as townships and fractional town-
ships, “the fractional townships being on the left bank 
of the Arkansas River.” The deed purports to be exe-
cuted under authority of an act of the Cherokee Nation, 
which directed a deed under the Act of March 3, 1883, 
requiring conveyance, satisfactory to the Secretary of the 
Interior, to the United States in trust for the Osages now 
occupying said tract, “ as they occupy the same.”

We have no doubt that the title to the river bed is to be 
determined by the language of the Act of June 5, 1872,

Indians on that portion of the Cherokee country lying west of the 
ninety-sixth degree west longitude, south of Kansas, east and north 
of the Arkansas river: Therefore,

Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That in order to 
provide said Osage tribe of Indians with a reservation, and secure 
to them a sufficient quantity of land suitable for cultivation, the 
following-described tract of country, west of the established ninety-
sixth meridian, in the Indian Territory, be, and the same is hereby, 
set apart for and confirmed as their reservation, namely: Bounded 
on the east by the ninety-sixth meridian, on the south and west by 
the north line of the Creek country and the main channel of the 
Arkansas river, and on the north by the south line of the State of 
Kansas: Provided, That the location as aforesaid shall be made under 
the provisions of article sixteen of the treaty of eighteen hundred 
and sixty-six, so far as the same may be applicable thereto: And 
provided further, That said Great and Little Osage tribe of Indians 
shall permit the settlement within the limits of said tract of land 
[of] the Kansas tribe of Indians, the lands so settled and occupied 
by said Kansas Indians, not exceeding one hundred and sixty acres 
for each member of said tribe, to be paid for by said Kansas tribe 
of Indians out of the proceeds of the sales of their lands in Kansas, 
at a price not exceeding that paid by the Great and Little Osage 
Indians to the Cherokee nation of Indians.

Approved, June 5, 1872.
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and that the meaning of the Cherokee deed is to be inter-
preted not as if its words stood alone but in the light of the 
acts of Congress in pursuance of which it was made, and 
especially of the Act of 1872, under which the Osages 
took possession, and which was enough to vest in them 
good title to the land described therein without the deed 
of 1883. Choate v. Trapp, 224 U. S. 665, 673; Jones v. 
Meehan, 175 U. S. 1, 10; Francis v. Francis, 203 U. S. 
233, 237, 238.

Coming then to consider the effect of the words of the 
Act of 1872 in bounding the Osage reservation by 11 the 
main channel of the Arkansas river,” we are met by the 
argument that the United States had no power to grant 
the bed of the Arkansas River, a navigable stream, to 
the Indians, because it held title to it only in trust to 
convey it to the States to be formed out of the Louisiana 
Purchase which when admitted to the Union must, in 
order to be equal in power to the other States, be vested 
with sovereign rights over the beds of navigable waters 
and streams. The case of Pollard's Lessee v. Hagan, 3 
How. 212, is cited to sustain this proposition. That was 
a case where a Spanish claimant of land under navigable 
waters in Alabama, seeking to establish title against the 
State, relied on a confirmation of an invalid Spanish grant 
by the United States enacted after Alabama became a 
State. Such a confirmation was held to be ineffective 
against the sovereign title of the State. The language 
of Mr. Justice McKinley, who spoke for the Court, fully 
sustains the argument made here that, even before state-
hood, the United States was without power to convey title 
to land under navigable water and deprive future States 
of their future ownership. Such a view was not necessary, 
however; to the case before the Court, and has since been 
qualified by the Court through Chief Justice Taney in 
Goodtitle v. Kibbe, 9 How. 471, 478. Ward v. Race 
Horse, 163 U. S. 504, relied on by counsel for appellants, 
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does not sustain their contention. The gist of the Court’s 
holding there was that a right to hunt upon the unoccu-
pied lands of the United States so long as game might be 
found thereon, granted by the United States in an Indian 
treaty made before the statehood of Wyoming, was not 
to be construed as intended to continue thereafter or to 
give immunity from the Wyoming game laws.

The whole subject has been clarified after the fullest 
examination of all the authorities in a most useful opinion 
by Mr. Justice Gray, speaking for the Court in Shively v. 
Bowlby, 152 U. S. 1. On page 47 the learned Justice 
says:

“VIII. Notwithstanding the dicta contained in some 
of the opinions of this court, already quoted, to the effect 
that Congress has no power to grant any land below high 
water mark of navigable waters in a territory of the 
United States, it is evident that this is not strictly true.”

And he then reviews the cases and thus states the 
Court’s conclusion (pp. 48, 49):

“We cannot doubt, therefore, that Congress has the 
power to make grants of lands below high water mark of 
navigable waters in any Territory of the United States, 
whenever it becomes necessary to do so in order to per-
form international obligations, or to effect the improve-
ment of such lands for the promotion and convenience of 
commerce with foreign nations and among the several 
States, or to carry out other public purposes appropriate 
to the objects for which the United States hold the Ter-
ritory.

“ IX. But Congress has never undertaken by general 
laws to dispose of such lands. And the reasons are not 
far to seek. . . .

“ The Congress of the United States, in disposing of the 
public lands, has constantly acted upon the theory that 
those lands, whether in the interior, or on the coast, above 
high water mark, may be taken up by actual occupants, in
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order to encourage the settlement of the country; but that 
the navigable waters and the soils under them, whether 
within or above the ebb and flow of the tide, shall be and 
remain public highways; and, being chiefly valuable for 
the public purposes of commerce, navigation and fishery, 
and for the improvements necessary to secure and pro-
mote those purposes, shall not be granted away during 
the period of territorial government; but, unless in case 
of some international duty or public exigency, shall be 
held by the United States in trust for future States, and 
shall vest in the several States, when organized and ad-
mitted into the Union, with all the powers and preroga-
tives appertaining to the older States in regard to such 
waters and soils within their respective jurisdictions; in 
short, shall not be disposed of piecemeal to individuals as 
private property, but shall be held as a whole for the 
purpose of being ultimately administered and dealt with 
for the public benefit by the State, after it shall have 
become a completely organized community.”

We do not think the declared purpose of the Louisiana 
Purchase Treaty with France that statehood should be 
ultimately conferred on the inhabitants of the territory 
purchased, relied on by the appellants, varies at all the 
principles to be applied in this case. They are the same 
in respect to territory of the United States whether de-
rived from the older States, Spain, France or Mexico. 
If the Arkansas River were navigable in fact at the locus 
in quo, the unrestricted power of the United States, when 
exclusive sovereign, to part with the bed of such a stream 
for any purpose, asserted by the Circuit Court of Appeals, 
would be before us for consideration. If that could not 
be sustained, a second question would arise whether vest-
ing ownership of the river bed in the Osages was for “ a 
public purpose appropriate to the objects for which the 
United States hold the Territory,” within the language of 
Mr. Justice Gray in Shively v. Bowlby, above quoted.
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We do not find it necessary to decide either of these ques-
tions, in view of the finding as a fact that the Arkansas 
is and was not navigable at the place where the river bed 
lots, here in controversy, are.

A navigable river in this country is one which is used, 
or is susceptible of being used in its ordinary condition, 
as a highway for commerce over which trade and travel 
are or may be conducted in the customary modes of trade 
and travel on water. It does not depend upon the mode 
by which commerce is conducted upon it, whether by 
steamers, sailing vessels or flat boats, nor upon the diffi-
culties attending navigation, but upon the fact whetlier 
the river in its natural state is such that it affords a chan-
nel for useful commerce. Oklahoma v. Texas, 258 U. S. 
574; Economy Light & Power Co. v. United States, 256 
U. S. 113; The Montello, 20 Wall. 430; The Daniel Ball, 
10 Wall. 557, 563. Voluminous testimony was introduced 
in the District Court upon the issue of navigability. 
That court considered it all with evident care and had no 
difficulty in reaching the conclusion that the Arkansas 
River along the Osage Reservation was not, and had never 
been, navigable within the adjudged meaning of that 
term, and that the head of navigation is and was the 
mouth *of the Grand River, near which was Fort Gibson, 
and this is a number of miles below the Reservation. 
The Circuit Court of Appeals reviewed this finding and 
fully concurred in its correctness. Neither the argument 
nor the record discloses any ground which can overcome 
the weight which the findings of two courts must have 
with us. Washington Securities Co. v. United States, 234 
U. S. 76, 78; Texas & Pacific Ry. Co. v. Louisiana R. R. 
Commission, 232 U. S. 338; Chicago Junction Ry. Co. v. 
King, 222 U. S. 222, 224; Dun v. Lumbermen's Credit 
Association, 209 U. S. 20, 24. It is a natural inference 
that Congress in its grant to the Osage Indians in 1872 
made it extend to the main channel of the river, only
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because it knew it was not navigable. This would be 
consistent with its general policy. Rev. Stats., § 2476; 
Oklahoma v. Texas, 258 U. S. 574; Scott v. Lattig, 227 
U. S. 229, 242; Railroad Company v. Schurmeir, 7 Wall. 
272, 289. If the Arkansas River is not navigable, then 
the title of the Osages as granted certainly included the 
bed of the river as far as the main channel, because the 
words of the grant expressly carry the title to that line.

But it is said that the navigability of the Arkansas 
River is a local question to be settled by the legislature 
and the courts of Oklahoma, and that the Supreme Court 
of the State has held that at the very point here in dis-
pute, the river is navigable. State v. Nolegs, 40 Okla. 
479. A similar argument was made for the same purpose 
in Oklahoma v. Texas, supra, based on a decision by the 
Supreme Court of Oklahoma as to the Red River. Hale 
v. Record, 44 Okla. 803. The controlling effect of the 
state court decision was there denied because the United 
States had not been there, as it was not here, a party to 
the case in the state court. Economy Light & Power Co. 
v. ^United States, 256 U. S. 113, 123. In such a case as 
this the navigability of the stream is not a local question 
for the state tribunals to settle. The question here is 
what title, if any, the Osages took in the river bed in 1872 
when this grant was made, and that was thirty-five years 
before Oklahoma was taken into the Union and before 
there were any local tribunals to decide any such ques-
tions. As to such a grant, the judgment of the state court 
does not bind us, for the validity and effect of an act done 
by the United States is necessarily a federal question. 
The title of the Indians grows out of a federal grant when 
the Federal Government had complete sovereignty over 
the territory in question. Oklahoma when she came into 
the Union took sovereignty over the public lands in the 
condition of ownership as they were then, and, if the bed 
of a non-navigable stream had then become the property
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of the Osages, there was nothing in the admission of 
Oklahoma into a constitutional equality of power with 
other States which required or permitted a divesting of 
the title. It is not for a State by courts or legislature, in 
dealing with the general subject of beds of streams, to 
adopt a retroactive rule for determining navigability 
which would destroy a title already accrued under federal 
law and grant or would enlarge what actually passed to 
the State, at the time of her admission, under the consti-
tutional rule of equality here invoked.

It is true that, where the United States has not in any 
way provided otherwise, the ordinary incidents attaching 
to a title traced to a patent of the United States under the 
public land laws may be determined according to local 
rules; but this is subject to the qualification that the local 
rules do not impair the efficacy of the grant or the use and 
enjoyment of the property by the grantee. Thus the 
right of the riparian owner under such grant may be 
limited by the law of the State either to high or low water 
mark or extended to the middle of the stream. Packer 
v. Bird, 137 U. S. 661, 669.

We said in Oklahoma v. Texas, 258 U. S. 574, 594:
“Where the United States owns the bed of a non- 

navigable stream and the upland on one or both sides, it, 
of course, is free when disposing of the upland to retain 
all or any part of the river bed; and whether in any par-
ticular instance it has done so is essentially a question of 
what it intended. If by a treaty or statute or the terms 
of its patent it has shown that it intended to restrict the 
conveyance to the upland or to that and a part only of 
the river bed, that intention will be controlling; and, if 
its intention be not otherwise shown, it will be taken to 
have assented that its conveyance should be construed 
and given effect in this particular according to the law of 
the State in which the land lies. Where it is disposing 
of tribal land of Indians under its guardianship the same 
rules apply.”
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In government patents containing no words showing 
purpose to define riparian rights, the intention to abide 
the state law is inferred. Mr. Justice Bradley, speaking 
for the Court in Hardin v. Jordan, 140 U. S. 371, 384, said:

“In our judgment the grants of the government for 
lands bounded on streams and other waters, without res-
ervation or restriction of terms, are to be construed as 
to their effect according to the law of the State in which 
the lands lie.”

Some States have sought to retain title to the beds of 
streams by recognizing them as navigable when they are 
not actually so. It seems to be a convenient method of 
preserving their control. No one can object to it unless it 
is sought thereby to conclude one whose right to the bed 
of the river, granted and vesting before statehood, depends 
for its validity on non-navigability of the stream in fact. 
In such a case, navigability vel non is not a local question. 
In Wear v. Kansas, 245 U. S. 154, upon which the appel-
lants rely, the patent of the United States under which 
Wear derived title was a grant, made before statehood, 
of land bordering on the Kansas River without restriction, 
reservation or expansion. The state tribunal took judicial 
notice of the navigability of the river, refused to hear 
evidence thereon, and held that the patent to land on a 
navigable stream did not convey the bed of the river. 
The United States by its unrestricted patent was properly 
taken to have assented to its construction according to 
the local law. Whether the local law worked its purpose 
by conclusively determining the navigability of the 
stream, without regard to the fact, or by expressly deny-
ing a riparian title to the bed of a non-navigable stream, 
was immaterial. In either view the result there would 
have been the same. The case of Donnelly v. United 
States, 228 U. S. 243, is to be similarly distinguished, if, 
indeed, it can be said after the qualification of the opinion, 
228 U. S. 708, 711, to require distinguishing.

The decree of the Circuit Court of Appeals is affirmed.
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RYAN v. UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.

No. 64. Argued October 16, 1922.—Decided November 13, 1922.

1. Under §§ 2733 and 2737, Rev. Stats., and the Act of March 3, 
1881, C. 132, 21 Stat. 429, the Secretary of the Treasury was 
authorized to appoint inspectors of customs, at New York, at $4.00 
per day. P. 91.

2. The Act of December 16, 1902, c. 2, 32 Stat. 753, authorized 
the Secretary to increase the per diem of such inspectors $1.00 but 
did not require iV; nor did the appropriation acts of June 30, 
1906, c. 3912, 34 Stat. 636, and March 4, 1907, c. 2919, id. 1373, 
make such increase mandatory. P. 92.

56 Ct. Clms. 103, affirmed.

Appeal  from a judgment of the Court of Claims reject-
ing a claim for additional pay as a customs inspector.

Mr. William E. Russell, with whom Mr. Louis T. Mich-
ener and Mr. Perry G. Michener were on the briefs, for 
appellant.

Mr. Assistant Attorney General Lovett, with whom 
Mr. Solicitor General Beck and Mr. Harvey B. Cox were 
on the brief, for the United States.

Mr . Chief  Justi ce  Taft  delivered the opinion of the 
Court.

Ryan, the claimant and appellant, by his amended peti-
tion in the Court of Claims, sought to recover from the 
United States $3,465, being $1.00 per diem from April 
16, 1910, to and including October 10, 1919. He was 
during that period a customs inspector at New York, and 
received $4.00 per day. He says that by law he was 
entitled to $5.00 per day, and he brings suit to recover the 
difference. The Court of Claims gave judgment for the 
Government. The question for our decision is what was
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Ryan’s lawful compensation during this period of nine 
and a half years.

Ryan entered the customs service as a probationary 
junior clerk, Class C, in 1899, after passing a civil service 
examination. He was promoted from one place to another 
in the service until as the result of a promotion examina-
tion he became inspector, Class 2, at $4.00 a day, and 
executed an oath as such on April 16, 1910. This ap-
pointment was made in pursuance of authority granted 
by the Secretary of the Treasury to the Collector at New 
York to appoint three inspectors of customs at $4.00 a 
day, Class 2. By the same authority 22 more inspectors 
of the same class were appointed before July 1, 1910. On 
that day, the Collector at New York, with the approval of 
the Secretary, effected a reorganization by which 74 in-
spectors were appointed to Class 2, at $4.00 a day—296 
to Class 4 at $5.00 per day, and 52 to Class 5, at $6.00 per 
day. The appointment of the claimant and others in 
April, 1910, as inspectors of Class 2, $4.00 per day, marked 
their entrance into the service, and they were not reap-
pointed under the reorganization but remained as in-
spectors of Class 2 under their original appointments.

Was this appointment of Ryan at $4.00 a day author-
ized by law? Section 2733, Rev. Stats., provides that 
each inspector of customs shall receive for every day he 
shall be actually employed in aid of customs, $3.00. Sec-
tion 2737 provides that the Secretary of the Treasury may 
increase the compensation of inspectors of customs in 
such ports as he may think it advisable so to do, and may 
designate, by adding to the present compensation of such 
officers, a sum not exceeding $1.00 a day. By Act of 
March 3, 1881, c. 132, 21 Stat. 429, the Secretary was given 
authority to appoint inspectors of customs at a compen-
sation less than $3.00 per day when in his judgment the 
public service would permit. There is certainly nothing 
in the foregoing provisions, still in force, which prevented
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the Secretary from appointing inspectors in New York at 
$4.00 a day. By virtue of this authority, before 1902, he 
had increased the pay of all inspectors at New York to 
$4.00.

By Act of December 16, 1902, c. 2, 32 Stat. 753, the 
Secretary was authorized to increase the compensation of 
inspectors of customs at the port of New York as he 
might think advisable- and proper by adding to their then 
compensation a sum not exceeding $1.00 per day, such 
additional compensation to be for work performed at 
unusual hours for which no compensation was then 
allowed, and as reimbursement of expenses for meals and 
transportation while in the performance of official duties. 
Under the foregoing, in 1903, the Secretary increased the 
pay of inspectors then in office in New York to $5.00 per 
day, Class 4. The Act of 1902 is wholly permissive in its 
language. It does not require an increase of $1.00 a day 
or any part of it to inspectors in New York. It only 
authorizes it.

It is contended, however, that the Act of 1902 has been 
construed by Congress in two deficiency appropriation acts 
to be mandatory and to require that all inspectors ap-
pointed in New York shall receive $5.00 a day. The acts 
relied on are that of June 30, 1906, c. 3912, 34 Stat. 634, 
636, and that of March 4,1907, c. 2919, 34 Stat. 1371,1373. 
In substantially the same language they appropriated 
money to pay inspectors of the port of New York 11 the 
difference between the per diem salary of four dollars 
paid them during the months of October, November, and 
December, nineteen hundred and five, and their proper 
per diem salary for the same period (five dollars per 
diem), in accordance with the Act of Congress approved 
December sixteenth, nineteen hundred and two.” These 
deficiency appropriations related to 331 inspectors at New 
York whose pay had been fixed at $5.00 a day under the 
Act of 1902, prior to October 1, 1905, and which on that
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date was reduced by the Secretary of the Treasury to 
$4.00. On January 1,1906, their pay was increased again 
to $5.00.

It would be straining provisions of a deficiency act 
applying to special instances to hold that it was intended 
to change a plainly permissive statute into a mandatory 
one. The much more natural interpretation of the lan-
guage used is that Congress thought that the pay of these 
inspectors which had been increased to $5.00 a day under 
the Act of 1902 by the Secretary, had thus become fixed 
by law and so that the Secretary had no power to reduce 
them. This fully satisfies the words relied on without 
amending the statute or making it mean what it plainly 
does not mean.

Counsel for appellant press upon the Court, also, its 
decision in Cochnower v. United States, 248 U. S. 405, as 
a basis for recovery here. In that case, the claimant, a 
customs inspector in New York, had been, with all his 
fellows, advanced to $5.00 a day (Class 4), under the Act 
of 1902. The Secretary had, thereafter, reduced him and 
his fellows to $4.00 a day (Class 2), and counsel for the 
Government asserted authority to do this under the Act 
of March 4, 1909, c. 314, 35 Stat. 1065, by which the 
Secretary was empowered to “increase and fix the com-
pensation of inspectors of customs, as he may think advis-
able, not to exceed in any case the rate of six dollars per 
diem.” The Court held that authority to increase did not 
give authority to decrease, and that as the pay of the 
inspectors in that case had been fixed at $5.00, it was the 
legal pay and they could recover the balance due. The 
Court took the same view which before the Act of 1909 
Congress seemed to have taken in the deficiency acts we 
have just discussed. Neither the language of Congress 
in the deficiency acts nor the Cochnower Case has any 
application to the one before us, because here the claim-
ant entered the service as a new appointee at $4.00 a day
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(Class 2), which, as we have seen, the Secretary had full 
authority to fix, and his pay was not increased during the 
period for which he seeks recovery.

This conclusion makes it unnecessary for us to consider 
any other question in the record.

Affirmed.

UNITED STATES v. BOWMAN.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR 
THE SOUTHERN DISTRICT OF NEW YORK.

No. 69. Argued October 17, 1922.—Decided November 13, 1922.

1. A criminal statute dealing with acts that are directly injurious to 
the Government and are capable of perpetration without regard 
to particular locality, and subjecting all who commit them to 
punishment, is to be construed as applicable to citizens of the 
United States upon the high seas or in a foreign country, though 
there be no express declaration to that effect. P. 97.

2. Section 35 of the Criminal Code, as amended October 23, 1918, 
c. 194, 40 Stat. 1015, is applicable to citizens of the United States 
who, on the high seas, or in a foreign country, conspired to defraud 
the United States Shipping Board Emergency Fleet Corporation, 
of which the United States was the stockholder, by obtaining and 
aiding to obtain the allowance and payment of a false and fraudu-
lent claim against the Corporation, and who, in a foreign country, 
made and caused such claim to be made. P. 100.

3. Penal statutes should be fairly construed, according to the legisla-
tive intent. P. 102.

4. Citizens of the United States while in a foreign country are 
subject to penal laws passed by the United States to protect itself 
and its property, and for infractions abroad are triable, under Jud. 
Code, § 41, in the district where they are first brought. P. 102.

287 Fed. 588, reversed.

Error  to a judgment of the District Court quashing an 
indictment on demurrer.

Mr. Solicitor General Beck with whom Mr. Alfred A. 
Wheat, Special Assistant to the Attorney General, was on 
the brief, for the United States.
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No appearance for defendant in error.

Mr . Chief  Justi ce  Taft  delivered the opinion of the 
Court.

This is a writ of error under the Criminal Appeals Act 
(c. 2564, 34 Stat. 1246) to review the ruling of the Dis-
trict Court sustaining a demurrer of one of the defend-
ants to an indictment for a conspiracy to defraud a cor-
poration in which the United States was and is a stock-
holder, under § 35 of the Criminal Code, as amended 
October 23, 1918, c. 194, 40 Stat. 1015.

During the period covered by the indictment, i. e., 
between October, 1919, and January, 1920, the steamship 
Dio belonged to the United States. The United States 
owned all the stock in the United States Shipping Board 
Emergency Fleet Corporation. The National Shipping 
Corporation agreed to operate and manage the Dio for 
the Fleet Corporation, which under the contract was to 
pay for fuel, oil, labor and material used in the operation. 
The Dio was on a voyage to Rio de Janeiro under this 
management. Wry was her master, Bowman was her 
engineer, Hawkinson was the agent of the Standard Oil 
Company at Rio de Janeiro, and Millar was a merchant 
and ship repairer and engineer in Rio. Of these four, 
who were the defendants in the indictment, the first three 
were American citizens, and Millar was a British subject. 
Johnston & Company were the agents of the National 
Shipping Corporation at Rio. The indictment charged 
that the plot was hatched by Wry and Bowman on board 
the Dio before she reached Rio. Their plan was to order, 
through Johnston & Company, and receipt for, 1000 tons 
of fuel oil from the Standard Oil Company, but to take 
only 600 tons aboard, and to collect cash for a delivery of 
1000 tons through Johnston & Company, from the Fleet 
Corporation, and then divide the money paid for the 
undelivered 400 tons among the four defendants. This
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plan was to be, and was, made possible through the guilty 
connivance of the Standard Oil agent Hawkinson and 
Millar the Rio merchant who was to, and did collect the 
money. Overt acts charged included a wireless telegram 
to the agents, Johnston & Company, from the Dio while 
on the high seas ordering the 1000 tons of oil. The 
Southern District of New York was the district into which 
the American defendants were first brought and were 
found, but Millar, the British defendant, has not been 
found.

The first count charged a conspiracy by the defendants 
to defraud the Fleet Corporation in which the United 
States was a stockholder, by obtaining and aiding to 
obtain the payment and allowance of a false and fraudu-
lent claim against the Fleet Corporation. It laid the 
offense on the high seas, out of the jurisdiction of any 
particular State and out of the jurisdiction of any district 
of the United States, but within the admiralty and mari-
time jurisdiction of the United States. The second count 
laid the conspiracy on the Dio on the high seas and at 
the port of Rio de Janeiro as well as in the city. The 
third count laid it in the city of Rio de Janeiro. The 
fourth count was for making and causing to be made in 
the name of the Standard Oil Company, for payment and 
approval, a false and fraudulent claim against the Fleet 
Corporation in the form of an invoice for 1000 tons of 
fuel oil, of which 400 tons were not delivered. This count 
laid the same crime on board the Dio in the harbor of 
Rio de Janeiro. The fifth count laid it in the city and 
the sixth at the port and in the city.

No objection was made to the indictment or any count 
of it for lack of precision or fullness in describing all the 
elements of the crimes denounced in § 35 of the Criminal 
Code as amended. The sole objection was that the crime 
was committed without the jurisdiction of the United 
States or of any State thereof and on the high seas or
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within the jurisdiction of Brazil. The District Court 
considered only the first count, which charged the con-
spiracy to have been committed on the Dio on the high 
seas, and having held that bad for lack of jurisdiction, 
a fortiori it sustained the demurrer as to the others.

The court in its opinion conceded that under many 
authorities the United States as a sovereign may regulate 
the ships under its flag and the conduct of its citizens 
while on those ships, and cited to this point Crapo v. 
Kelly, 16 Wall. 610, 623-632; United States v. Rodgers, 
150 U. S. 249, 260-1, 264-5; The Hamilton, 207 U. S. 398, 
403, 405; American Banana Co. v. United Fruit Co., 213 
U. S. 347; Wilson v. McNamee, 102 U. S. 572, 574; 
United States v. Smiley, 6 Sawy. 640,645. The court said, 
however, that while private and public ships of the United 
States on the high seas were constructively a part of the 
territory of the United States, indeed peculiarly so as 
distinguished from that of the States, Congress had 
always expressly indicated it when it intended that its 
laws should be operative on the high seas. The court 
concluded that because jurisdiction of criminal offenses 
must be conferred upon United States courts and could 
not be inferred, and because § 35, like all the other sec-
tions of c. 4, contains no reference to the high seas as a 
part of the locus of the offenses defined by it, as the sec-
tions in cc. 11 and 12 of the Criminal Code do, § 35 must 
be construed not to extend to acts committed on the high 
seas. It confirmed its conclusion by the statement that 
§ 35 had never been invoked to punish offenses denounced 
if committed on the high seas or in a foreign country.

We have in this case a question of statutory construc-
tion. The necessary locus, when not specially defined, 
depends upon the purpose of Congress as evinced by the 
description and nature of the crime and upon the terri-
torial limitations upon the power and jurisdiction of a

45646°—23----- 7 
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government to punish crime under the law of nations. 
Crimes against private individuals or their property, like 
assaults, murder, burglary, larceny, robbery, arson, em-
bezzlement and frauds of all kinds, which affect the peace 
and good order of the community, must of course be com-
mitted within the territorial jurisdiction of the govern-
ment where it may properly exercise it. If punishment 
of them is to be extended to include those committed out-
side of the strict territorial jurisdiction, it is natural for 
Congress to say so in the statute, and failure to do so will 
negative the purpose of Congress in this regard. We have 
an example of this in the attempted application of the 
prohibitions of the Anti-Trust Law to acts done by citi-
zens of the United States against other such citizens in a 
foreign country. American Banana Co. v. United Fruit 
Co., 213 U. S. 347. That was a civil case, but as the 
statute is criminal as well as civil, it presents an analogy.

But the same rule of interpretation should not be ap-
plied to criminal statutes which are, as a class, not logi-
cally dependent on their locality for the Government’s 
jurisdiction, but are enacted because of the right of the 
Government to defend itself against obstruction, or fraud 
wherever perpetrated, especially if committed by its own 
citizens, officers or agents. Some such offenses can only 
be committed within the territorial jurisdiction of the 
Government because of the local acts required to consti-
tute them. Others are such that to limit their locus to 
the strictly territorial jurisdiction would be greatly to 
curtail the scope and usefulness of the statute and leave 
open a large immunity for frauds as easily committed by 
citizens on the high seas and in foreign countries as at 
home. In such cases, Congress has not thought it neces-
sary to make specific provision in the law that the locus 
shall include the high seas and foreign countries, but 
allows it to be inferred from the nature of the offense. 
Many of these occur in c. 4, which bears the title “ Offenses
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against the operations of the Government.” Section 70 
of that chapter punishes whoever as consul knowingly 
certifies a false invoice. Clearly the locus of this crime 
as intended by Congress is in a foreign country and cer-
tainly the foreign country in which he discharges his offi-
cial duty could not object to the trial in a United States 
court of a United States consul for crime of this sort 
committed within its borders. Forging or altering ship’s 
papers is made a crime by § 72 of c. 4. It would be going 
too far to say that because Congress does not fix any 
locus it intended to exclude the high seas in respect of 
this crime. The natural inference from the character of 
the offense is that the sea would be a probable place for 
its commission. Section 42 of c. 4 punishes enticing 
desertions from the naval service. Is it possible that 
Congress did not intend by this to include such enticing 
done aboard ship on the high seas or in a foreign port, 
where it would be most likely to be done? Section 39 
punishes bribing a United States officer of the civil, mili-
tary 07 naval service to violate his duty or to aid in com-
mitting a fraud'on the United States. It is hardly reason-
able to construe this not to include such offenses when the 
bribe is offered to a consul, ambassador, an army or a naval 
officer in a foreign country or on the high seas, whose 
duties are being performed there and when his con-
nivance at such fraud must occur there. So, too, § 38 
of c. 4 punishes the wilfully doing or aiding to do any act 
relating to the bringing in, custody, sale or other disposi-
tion of property captured as prize, with intent to defraud, 
delay or injure the United States or any captor or claimant 
of such property. This would naturally often occur at 
sea, and Congress could not have meant to confine it to 
the land of the United States. Again, in § 36 of c. 4, it is 
made a crime to steal, embezzle, or knowingly apply to 
his own use ordnance, arms, ammunition, clothing, sub-
sistence, stores, money or other property of the United
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States furnished or to be used for military or naval service. 
It would hardly be reasonable to hold that if any one, 
certainly if a citizen of the United States, were to steal 
or embezzle such property which may properly and law-
fully be in the custody of army or naval officers either 
in foreign countries, in foreign ports or on the high seas, 
it would not be in such places an offense which Congress 
intended to punish by this section.

What is true of these sections in this regard is true of 
§ 35, under which this indictment was drawn. We give 
it in full in the margin.1

1 Section 35 of the Criminal Code, as amended October 23, 1918, 
c. 194, 40 Stat. 1015, is as follows:

Whoever shall make or cause to be made or present or cause to be 
presented, for payment or approval, to or by any person or officer in 
the civil, military, or naval service of the United States, or any 
department thereof, or any corporation in which the United States 
of America is a stockholder, any claim upon or against the Govern-
ment of the United States, or any department or officer thereof, or 
any corporation in which the United States of America is a stock-
holder, knowing such claim to be false, fictitious, or fraudulent; or 
whoever, for the purpose of obtaining or aiding to obtain the payment 
or approval of such claim, or for the purpose and with the intent of 
cheating and swindling or defrauding the Government of the United 
States, or any department thereof, or any corporation in which the 
United States of America is a stockholder, shall knowingly and will-
fully falsify or conceal or cover up by any trick, scheme, or device a 
material fact, or make or cause to be made any false or fraudulent 
statements or representations, or make or use or cause to be made or 
used any false bill, receipt, voucher, roll, account, claim, certificate, 
affidavit, or deposition, knowing the same to contain any fraudulent 
or fictitious statement or entry; or whoever shall take and carry away 
or take for his own use, or for the use of another, with intent to steal 
or purloin, any personal property of the United States, or any branch 
or department thereof, or any corporation in which the United States 
of America is a stockholder; or whoever shall enter into any agree-
ment, combination, or conspiracy to defraud the Government of the 
United States, or any department or officer thereof, or any corpora-
tion in which- the United States of America is a stockholder, by 
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It is directed generally against whoever presents a false 
claim against the United States, knowing it to be such, 
to any officer of the civil, military or naval service or to 
any department thereof, or any corporation in which the 
United States is a stockholder, or whoever connives at 
the same by the use of any cheating device, or whoever 
enters a conspiracy to do these things. The section was 
amended in 1918 to include a corporation in which the 
United States owns stock. This was evidently intended 
to protect the Emergency Fleet Corporation in which the

obtaining or aiding to obtain the payment or allowance of any false 
or fraudulent claim; and whoever, having charge, possession, custody, 
or control of any money or other public property used or to be used 
in the military or naval service, with intent to defraud the United 
States, or any department thereof, or any corporation in which the 
United States of America is a stockholder, or willfully to conceal such 
money or other property, shall deliver or cause to be delivered to 
any person having authority to receive the same any amount of such 
money or other property less than that for which he received a 
certificate or took a receipt; or whoever, being authorized to make 
or deliver any certificate, voucher, receipt, or other paper certifying 
the receipt of arms, ammunition, provisions, clothing, or other prop-
erty so used or to be used, shall make or deliver the same to any 
other person without a full knowledge of the truth of the facts stated 
therein and with intent to defraud the United States, or any depart-
ment thereof, or any corporation in which the United States of 
America is a stockholder, shall be fined not more than $10,000 or 
imprisoned not more than ten years, or both. And whoever shall 
purchase, or receive in pledge, from any person any arms, equipment, 
ammunition, clothing, military stores, or other property furnished by 
the United States, under a clothing allowance or otherwise, to any 
soldier, sailor, officer, cadet, or midshipman in the military or naval 
service of the United States or of the National Guard or Naval 
Militia, or to any person accompanying, serving, or retained with the 
land or naval forces and subject to military or naval law, having 
knowledge or reason to believe that the property has been taken from 
the possession of the United States or furnished by the United States 
under such allowance, shall be fined not more than $500 or imprisoned 
not more than two years, or both.
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United States was the sole stockholder, from fraud of this 
character. That Corporation was expected to engage in, 
and did engage in, a most extensive ocean transportation 
business and its ships were seen in every great port of the 
world open during the war. The same section of the 
statute protects the arms, ammunition, stores and prop-
erty of the army and navy from fraudulent devices of a 
similar character. We can not suppose that when Con-
gress enacted the statute or amended it, it did not have 
in mind that a wide field for such frauds upon the Gov-
ernment was in private and public vessels of the United 
States on the high seas and in foreign ports and beyond 
the land jurisdiction of the United States, and therefore 
intend to include them in the section.

Nor can the much quoted rule that criminal statutes 
are to be strictly construed avail. As said in United 
States n . Lacher, 134 U. S. 624, 629, quoting with approval 
from Sedgwick, Statutory and Constitutional Law, 2d ed., 
282: “penal provisions, like all others, are to be fairly 
construed according to the legislative intent as expressed 
in the enactment.” They are not to be strained either 
way. It needs no forced construction to interpret § 35 as 
we have done.

Section 41 of the Judicial Code provides that “ the trial 
of all offenses committed upon the high seas, or elsewhere 
out of the jurisdiction of any particular State or district, 
shall be in the district where the offender is found, or into 
which he is first brought.” The three defendants who 
were fqund in New York were citizens of the United States 
and were certainly subject to such laws as it might pass to 
protect itself and its property. Clearly it is no offense to 
the dignity or right of sovereignty of Brazil to hold them 
for this crime against the government to which they owe 
allegiance. The other defendant is a subject of Great 
Britain. He has never been apprehended, and it will be 
time enough to consider what, if any, jurisdiction the Dis-
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trict Court below has to punish him when he is brought 
to trial.

The judgment of the District Court is reversed, with 
directions to overrule the demurrer and for further pro-
ceedings.

Reversed.

ORTEGA COMPANY v. TRIAY, RECEIVER OF 
JACKSONVILLE TRACTION COMPANY.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF FLORIDA.

No. 75. Argued October 18, 19, 1922.—Decided November 13, 1922.

1. Under legislation empowering it to make reasonable and just 
rates to be observed by all railroad companies and common 
carriers in the State, the Railroad Commission of Florida has 
power to authorize a railroad company to increase its fare. P. 108.

2. Section 30 of Article XVI of the Florida constitution, in investing 
the legislature “ with full power to pass laws ... to prevent . . . 
excessive charges by persons and corporations engaged as common 
carriers in transporting persons and property,” did not by implica-
tion withhold powar to authorize increases. P. 108.

3. A covenant to operate at a certain fare, made by the vendee in 
consideration of a sale of an electric railroad, cannot prevent a 
change of fare directed by public authority, acting in the public 
interest, under laws existing when the covenant was made.

Affirmed.

Appeal  from a decree of the District Court refusing a 
preliminary injunction and dismissing the bill, in a suit 
to enforce a covenant for the operation of an electric rail-
road for a specified fare, and to restrain the appellee from 
collecting a higher fare as allowed by a public commission.

Mr. Herman Ulmer and Mr. W. T. Stockton, with 
whom Mr. Geo. C. Bedell was on the brief, for appellant.
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Mr. Peter 0. Knight, with whom Mr. John L. Doggett 
was on the brief, for appellee.

Mr . Justice  Mc Kenna  delivered the opinion of the 
Court.

The case is in narrow compass. Its purpose is to enjoin 
the appellee as receiver of the Jacksonville Traction Com-
pany, grantee of the Jacksonville Electric Company as 
hereinafter stated, and a corporation of Massachusetts, 
from collecting more than a particular fare, five cents, 
and to compel the specific performance of an alleged 
contract providing for such fare.

The grounds of the suit are set forth with great detail 
but may be epitomized narratively as follows: The Ortega 
Company was in 1910 and prior thereto the owner of, 
and operated, a line of electric railroad from the City of 
Jacksonville to a point in a place designated as “ Ortega,” 
in Duval County, Florida. The Ortega Company sold 
the railroad to R. J. Richardson, February 12, 1910, in 
pursuance of a contract, and March 6, 1911, Richardson 
and his wife conveyed the railroad to the Jacksonville 
Traction Company. Richardson was at all the times 
agent of the Jacksonville Electric Company.

The conveyance from the Ortega Company contained, 
among other provisions, the following covenant: “The 
Jacksonville Electric Company further covenants and 
agrees that said street railroad shall be operated in such 
manner that passengers for a single fare of five cents may 
travel from any point reached by street cars in the City 
of Jacksonville to the terminus in Ortega and vice versa, 
over the lines of the Jacksonville Electric Company, and 
the line conveyed by the Ortega Company.” And it was 
covenanted that “said single fare of five cents shall be 
sufficient compensation for a continuous journey either 
way, with such transfers as may be necessary.”
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The Jacksonville Electric Company went into the pos-
session of the railroad and operated it as agreed upon the 
basis of a five-cent fare.

At the time of the conveyance, the railroad and its 
appurtenances were reasonably of the value of $33,157.37, 
and the conveyance was made in consideration of the 
covenant and a cash consideration of $10,000—less certain 
deductions. The cash consideration was of minor im-
port; the principal consideration was the covenant.

At the time of making the contract with the Electric 
Company, the Ortega Company was engaged in the de-
velopment of a large tract of land lying in Duval County 
at the terminus of the Ortega line, and the Company sold 
the railroad for approximately $26,000 less than its rea-
sonable value upon the express covenant of the Electric 
Company to operate the line upon a five-cent basis. The 
continued violation of the covenant will deprive the 
Ortega Company of property worth many thousand dol-
lars, and will result in irreparable injury to the Company, 
“ the nature and character of which injury redress at law 
would be uncertain and inadequate, and the damages 
resulting therefrom impossible of ascertainment.”

April 18, 1911, the Jacksonville Electric Company con-
veyed the railroad to the Jacksonville Traction Company 
and that company went into possession of the road and 
operated it in accordance with the covenant.

On October 30, 1919, appellee Triay was appointed 
receiver of the Traction Company and ever since has 
been, and still is, acting as receiver, managing and oper-
ating the railways and properties of the Traction Com-
pany, including the Ortega line.

From the time of the conveyance to the Jacksonville 
Electric Company until December 15, 1920, that Com-
pany and the Traction Company and appellee, as re-
ceiver, successively operated the road on a five-cent basis.

On the day of January, 1920, appellee filed with the 
Railroad Commission of Florida a petition asking that
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the Commission assume jurisdiction of the rates and 
fares of the Traction Company and authorize an increase 
in them. The request was granted December 2, 1920, 
and a fare of seven cents was authorized and has since 
been charged.

The Railroad Commission was created by the legisla-
ture of the State in 1897, Laws 1897, c. 4549, and was 
required, (by the same law,) to “make reasonable and 
just rates of freight and passenger tariff to be observed 
by all railroad companies and all others engaged as com-
mon carriers doing business in this State.” The require-
ment was repeated by an act passed in 1913, and by the 
latter act it was made the duty of the Commission to 
make reasonable and just rules and regulations to enforce 
the observance by the carriers of their tariffs.

The only provision of the constitution of the State 
dealing with the powers of the legislature is § 30 of 
Article XVI, which provides as follows: “The legis-
lature is invested with full power to pass laws for the 
correction of abuses and to prevent unjust discrimination 
and excessive charges by persons and corporations engaged 
as common carriers in transporting persons and property, 
or performing other services of a public nature; and shall 
provide for enforcing such laws by adequate penalties 
or forfeitures.”

By reason of the constitutional provision and limitation, 
so much, the petition proceeds, of the legislative provi-
sions above stated, as attempts to confer upon the Com-
mission the power to increase the rates and charges of 
appellee, is unconstitutional and void, and the order of 
the Commission is void and of no effect, and impairs 
the obligation of the contract between the Ortega Com-
pany and the Electric Company and constitutes a taking 
of the property of the Ortega Company without due 
process of law contrary to the Constitution of the United 
States.
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An injunction was prayed pending the suit, and that 
appellee be compelled to operate the Ortega line at a 
five-cent fare as covenanted, and that the Ortega Com-
pany be granted such further relief as proper and agree-
able to equity.

A motion to dismiss the bill for want of equity was 
made upon the ground that, under the laws and consti-
tution of Florida, the Railroad Commission had the power 
it exercised in authorizing the Traction Company to in-
crease the fares and charges from five cents to seven 
cents; and that such power, since the adoption of the 
constitution in 1885, could not be limited by private con-
tract rights, such rights necessarily yielding to the public 
welfare as expressed in the laws and constitution of the 
State.

The court took that view and, quoting § 30 of Article 
XVI of the constitution relied on by the Ortega Company, 
rejected that company’s construction of it and decided 
that the Commission could raise as well as lower rates, 
and that the Supreme Court of the State had so adjudged. 
The court, therefore, denied the motion of the Ortega 
Company for a temporary injunction and dismissed the 
bill.

There are certain admissions of appellant that are per-
tinent to our consideration: (1) In the absence of con-
stitutional restrictions, a State has the power to raise or 
lower rates of public utility corporations, and may exercise 
it through railroad commissions. (2) The power is not 
lessened or limited by the existence of private contracts. 
The power is considered as part of the contract. (3) 
The power exercised to either raise or lower a rate is not 
in itself and without more an impairment of the obliga-
tion of a contract or the taking of property without due 
process of law.

This power, and its exercise, it is contended, is not 
applicable to the facts presented in the instant case 
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because, under the Florida constitution, the legislature 
is prohibited from increasing rates; it can only lower 
them. To support this view of the constitution, appel-
lant presents a somewhat elaborate and involved argu-
ment terminating in the assertion that § 30 of Article 
XVI of the constitution grants the legislature “ power to 
prevent excessive charges by common carriers.” And 
this, the further contention is, necessarily means the 
power to reduce, not to increase. In one direction only, 
is the contention, may the legislature modify rates, and 
“ that direction is down.” And it is added, with em-
phasis, “ the power to prevent excessive charges—power 
to lower excessive charges—power to reduce excessive 
charges—all mean the same thing.”

The power exercised by the Commission not being pos-
sessed, a valid contract, it is asserted, existed between the 
Ortega Company and the other companies; and that “ the 
order of the Railroad Commission increasing the rate of 
fares impairs its obligation.” And a federal question is 
presented “ for this court to determine, unhampered by 
state decisions.”

It is to be observed that § 30 of Article XVI of the con-
stitution was adopted in 1885, that is, prior to the cove-
nant relied on by the Ortega Company, and that also, 
prior to the covenant, the Railroad Commission was cre-
ated and power given it to "make reasonable and just 
rates of freight and passenger tariffs, to be observed by all 
railroads.” The contention is that if the latter act be con-
strued to give a greater power than § 30 gives, the act 
is void and § 30 is only to be considered as constituting 
the obligation of the covenant and this court has the 
power to construe it “ unhampered by state decisions.”

The contention is direct and we may accept the power 
ascribed to us and, exercising it, we say unhesitatingly 
that we concur with the District Court that under § 30 
and the legislation of the State the Commission is com-



109

103

ORTEGA CO. v. TRIAY.

Opinion of the Court.

petent to increase as well as to decrease rates. And such, 
we think, as the District Court decided, is the effect given 
§ 30 and the legislation of the State by the Supreme 
Court of the State, although we cannot say that in any 
case there is a precise contrast between the power to 
increase as distinguished from the power to decrease rates, 
which is now the point in controversy. We think, how-
ever, the power to increase as well as to decrease rates is 
an inevitable deduction from the reasoning of the cases.

In State of Florida ex rel. Railroad Commissioners v. 
Atlantic Coast Line R. R. Co., 60 Fla. 465, it was said 
that “ the Railroad Commissioners have such powers only 
as are expressly or impliedly conferred upon them by 
statute.” But, it was further said, “Authority that is 
indispensable or useful to the valid purposes of a remedial 
law may be inferred or implied from authority expressly 
given.” Applying this it was further said that a 11 wide 
discretion is accorded to them [the Railroad Commission-
ers] in the exercise of such authority.”

In State of Florida ex rel. Railroad Commissioners v. 
Atlantic Coast Line R. R. Co., 61 Fla. 799, it was decided 
that the difficulty of enumerating all of the powers con-
ferred upon the Commissioners in the interest of the 
general welfare made it necessary to confer some in gen-
eral terms, “ and general powers given are intended to 
confer other powers than those specifically enumerated.”

In State of Florida ex rel. Railroad Commissioners v. 
Florida East Coast Ry. Co., 57 Fla. 522, § 30 of Article 
XVI is quoted, and it was said of it that it was “ not a 
grant of power to the legislature, nor is it a limitation 
upon the power of the legislature, but it is an express 
recognition of a power existing in the legislative depart-
ment of the State government.”

It will be observed, therefore, that the Board of Rail-
road Commissioners is constituted by the legislature and 
that the powers are conferred upon the board in general 



110 OCTOBER TERM, 1922.

Syllabus. 260 U.S.

terms to be exercised in the public welfare, and a wide 
discretion is accorded it which is not constrained by per-
emptory directions. • The powers are quasi legislative, the 
public welfare being their test and measure. State ex rel. 
Swearingen v. Railroad Commissioners, 79 Fla. 526, 532. 
There is nothing in the words “ excessive charges ” in 
§ 30 of Article XVI, nor in their context, that requires 
the regulation of the charges to be downward and not 
upward, if the charges authorized be not excessive.

Necessarily, therefore, we affirm the action of the Dis-
trict Court; but while this denies the relief the Ortega 
Company prays against appellee, we do not wish to be 
understood as adjudging that the Company may not be 
entitled to some remedy for the non-observance of the 
contract by the Traction Company. See Louisville & 
Nashville R. R. Co. n . Crowe, 156 Ky. 27.

Affirmed.

BRATTON ET AL. v. CHANDLER ET AL., INDI-
VIDUALLY AND AS COPARTNERS UNDER THE 
FIRM NAME OF CHANDLER & WALDEN, ET AL.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE WESTERN DISTRICT OF TENNESSEE.

No. 239. Argued October 10, 1922.—Decided November 13, 1922.

1. A statute must be construed, if fairly possible, so as to avoid not 
only the conclusion that it is unconstitutional, but also grave 
doubts upon that score. P. 114.

2. The law of Tennessee providing for licensing real estate brokers 
and salesmen and creating a real estate commission, where it 
authorizes the commission to “ require and procure ” proof of the 
honesty, etc., of any applicant, before issuing him a license (Laws 
1921, c. 98, § 8), does not contemplate that such proof may be 
procured by the commission secretly, without giving the applicant 
notice or opportunity to learn its nature and source and to meet 
it. P. 114.

Reversed.
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Appeal  from a decree of the District Court granting a 
temporary injunction restraining the appellant state offi-
cials from executing, as respects the appellees, a statute 
requiring real estate brokers to obtain Jicenses.

Mr. M. M. Neil and Mr. Nathan William MacChesney, 
with whom Mr. Frank M. Thompson, Attorney General 
of the State of Tennessee, Mr. Thomas H. Jackson and 
Mr. James L. McRee were on the briefs, for appellants.

Mr. Elias Gates, with whom Mr. Julian C. Wilson and 
Mr. Walter P. Armstrong were on the brief, for appellees.

Mr . Justice  Mc Kenna  delivered the opinion of the 
Court.

The appellees, as complainants in the District Court in 
their capacity as copartners, or as individuals, assailed the 
constitutionality under the Fourteenth Amendment of 
the Constitution of the United States, of a statute of 
Tennessee passed in 1921, entitled, “An Act to define, 
regulate and license real estate brokers and real estate 
salesmen; to create a State Real Estate Commission, and 
to provide a penalty for a violation of the provisions 
hereof.” Pub. Acts, 1921, c. 98.

Appellants Bratton, Adams and Brownlow were ap-
pointed Commissioners under the act, and they and the 
appellant Bates, as Attorney General of Shelby County, 
or as District Attorney General (he is described as the 
latter in the answer) of the County, were, it is alleged, 
charged with the duty of enforcing the act.

The pleadings are very elaborate and need not be re-
produced. The court restrained the execution of the 
statute until its further order, basing its action upon the 
provisions of the statute, which the court decided did not 
afford to applicants for licenses due process of law. To 
review the order and the grounds of it, this appeal is 
directed.
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The act constitutes a Commission to be appointed by 
the Governor of the State, and in twenty-one sections 
defines the powers and duties of the Commission, the 
qualifications of applicants for licenses, and the procedure 
they must observe.

The District Court (three judges sitting) gave a very 
studious and comprehensive consideration to the pro-
visions of the act, but rested its decision adverse to the 
constitutionality of the act upon § 8. The determining 
pertinency of the section the court expressed by saying 
that “the first step in the proposed regulation” of the 
real estate business “is the granting and issuing of 
licenses as provided in Section 8 ” of the act. That “ sec-
tion gives color and purpose to every other section in the 
Act and without which the other sections would be mean-
ingless.”

We may then accept the controlling and comprehensive 
effect of the section and concentrate attention and deci-
sion upon it, pretermitting all others, or comment upon 
them.

The condemning comment of the court was that § 8 
authorized the Commission, not only to require an appli-
cant to furnish evidence of his qualifications, but to pro-
cure independently of the applicant any proof it may 
deem desirable, and this without any provision for notice 
or opportunity to meet the evidence so procured, nor even 
to be advised of the nature or source of the evidence. 
Because of this delinquency, the court was of opinion that 
the act did not afford due process of law and was, there-
fore, unconstitutional and void.

Are the comment and conclusion justified? The sec-
tion requires an application for a license to be made in 
writing and provides, with circumstantial detail, what it 
shall contain, and concludes as follows: “The Commis-
sion is hereby authorized to require and procure [italics 
ours] any and all satisfactory proof as shall be deemed
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desirable in reference to the honesty, truthfulness, repu-
tation and competency of any applicant for a real estate 
broker’s or salesman’s license, or, of any of the officers or 
members of any such applicant, prior to the issuance of 
any such license. The Commission is expressly vested 
with the power and authority to make, prescribe and 
enforce any and all such rules and regulations connected 
with the application for any license, as shall be deemed 
necessary to administer and enforce the provisions of this 
Act.”

The District Court, in further comment upon the pro-
vision, expressed a doubt that any rulings or regulations 
that might be promulgated by the Commission would 
cure the defect of the statute and added, “however, that 
question is not here presented, for it does not appear 
from the pleadings in this case that any such rules have 
been promulgated though the Commission is functioning 
in manner and form as authorized by the statute.”

So determined was the court in the view it had of § 8, 
that it rejected the immunity which §19 gave from the 
unconstitutionality which might taint any section or pro-
vision of the act from extending to other sections or pro-
visions. “ Be it further enacted,” is the declaration of 
§ 19, “ That should the courts declare any section or pro-
vision of this Act unconstitutional, such decision shall 
affect only the section or provision so declared to be un-
constitutional, and shall not affect any other section or 
part of this Act.”

The court justified its rejection of § 19 because, in its 
view, the section had “ no application in determining the 
validity of the sections in which the unconstitutional pro-
vision is found.” To this conclusion the court considered 
itself constrained because, to eliminate the offensive part 
of § 8 “would emasculate the entire section,” and the 
Commission “ would be a mere automaton without au-
thority to determine the fundamental questions of the

45646°—23—8
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right of the applicant for a license,” because it would be 
confined to and be compelled to accept as conclusive, the 
evidence presented by the applicant, which the court con-
sidered “ was not the legislative intent.” And hence the 
court’s conclusion was that § 8 was “ so closely related to 
the valid sections that without it they could serve no pur-
pose within the contemplation of the legislature ”, citing 
Weaver v. Davidson County, 104 Tenn. 315; Connolly v. 
Union Sewer Pipe Co., 184 U. S. 540, 565.

The views of the court are stated with great force, but 
we are unable to yield to them—their reasoning or con-
clusions. By § 8, as we have said, the Commission is 
“ authorized to require and procure [italics ours] any and 
all satisfactory proof as shall be deemed desirable in ref-
erence ” to the conditions and qualifications of applicants 
for licenses. The words are “ require and procure.” They 
seem to have independent and cumulative meaning, one 
demanding publicity, the other permitting secrecy. But 
to this possibility we are not disposed; we prefer the 
admonition of the cases and their decision as expressed 
in United States v. Jin Fuey Moy, 241 U. S. 394, 401, as 
follows: “A statute must be construed, if fairly possible, 
so as to avoid not only the conclusion that it is unconsti-
tutional but also grave doubts upon that score. United 
States v. Delaware & Hudson Co., 213 U. S. 366, 408.”

In the cited case the admonition is said to express an 
elementary rule; and we think the statute of Tennessee 
attracts, instead of repels, the admonition. The statute 
is drawn with care to details and their importance, impor-
tance to the business regulated and the persons who will 
desire to engage in it; action under it wras intended, there-
fore, to be open and direct, not to be remitted in any part 
to secrecy, prejudice or intrigue.

In conclusion, we may say, that if the word “ procure ” 
is more than a tautological repetition of the word 
“require”, it was only to confer the power of affirmative
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direction upon the Commission, necessarily to be exercised 
in supplement to the action of the applicant and with the 
same publicity and opportunity of the applicant to meet 
adverse evidence. And the act, construed as we construe 
it, will take no power from the Commission necessary to 
the performance of its duties, and will leave no power with 
it that it can exercise to the detriment of any right 
assured to an applicant for a license by the Constitution 
of the United States.

The decree of the court ordering the issuance of a tem-
porary injunction is

Reversed and the case remanded for further proceed-
ings in accordance with this opinion.

DUESENBERG MOTORS CORPORATION v. 
UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.

No. 80. Argued October 19, 1922.—Decided November 13, 1922.

1. A contractor who incurred expense under a contract to manufac- 
.ture articles for the Government for use in the late war, but whose 
opportunity to perform and earn the contemplated profits was 
cut short by the sudden cessation of hostilities, the declaration of 
the armistice and the consequent termination of the contract in 
accordance with its terms, took the chances of this contingency and 
cannot recover damages. P. 124.

2. Held, in this case, that delay of the Government in furnishing 
necessary specifications as contemplated by a contract for the man-
ufacture of air-plane motors of a foreign model, due to an honest 
but mistaken belief, shared by the contractor, that the model was 
perfected and adequate specifications in existence, was not an 
actionable breach of representation, in view of the conduct and 
dealings of the parties for the expedition of the work, the absence 
of any protest over the delay and the absence of averment that it 
prevented the contractor from being fully occupied with prepara-
tory and other work under the contract. P. 123.
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3. Time was of the essence for the Government, but not for the 
contractor. P. 124.

56 Ct. Clms. 96, affirmed.

Appe al  from a judgment of the Court of Claims dis-
missing, on demurrer, a petition claiming (1) the profits 
that would have been made by the claimant, under a con-
tract with the Government for manufacture of air-plane 
motors, but for the Government’s alleged failure to supply 
the necessary specifications as agreed; (2) amounts paid 
by the claimant, because of the delay, as interest on 
money borrowed from the Government and private 
sources for use in executing the contract; and (3), if (1) 
cannot be recovered, the amount lost by the claimant 
through terminating its commercial business to accept the 
contract.

Mr. George A. King, with whom Mr. William B. King 
and Mr. George R. Shields were on the brief, for appellant.

The contract of January 4, 1918, for the Bugatti motors 
is the one upon which this suit is based. Time was of 
the essence of this contract. It required deliveries to 
begin in March and end in September, 1918, and held the 
contractor to the most rigid rule of promptness. This 
provision necessarily implied that the United States must 
do everything required of the Government in time to per-
mit the contractor to comply with its obligations.

The contract provision for “ specifications to follow ” 
necessarily implied- that the specifications must be fur-
nished in time to permit the deliveries to be made on time.

The failure to furnish specifications in such time—they 
were not complete until September 25, 1918—was a 
breach of contract by the United States which entitles the 
contractor to recover for tKe losses caused thereby.

These propositions rest upon elementary principles: 
“ What is implied is as effectual as what is expressed.”
11 Specifications to follow ” implies within a reasonable
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time; but this means a reasonable time within the intent 
of this contract, when its parts are construed together. 
The schedule of deliveries, beginning in March, 1918, 
shows that intent, as do the many expressions of the need 
of promptness.

Upon breach of contract by one party, the other may 
continue work without waiver of its right to damages. 
American Smelting & Refining Co. n . United States, 259 
U. S. 75. See also Mansfield v. New York Centred R. R. 
Co., 102 N/Y. 205; McMaster v. State, 108 N. Y. 542; 
Tobey v. Price, 75 Ill. 645; Merrimack Mfg. Co. v. 
Qunitard, 107 Mass. 127; Garfield &c. Co. v. Fitchburg 
R. R., 166 Mass. 119.

The principle is of special application to a war con-
tract, where refusal to continue would have resulted in 
confusion in the Government’s plans. The rule of law 
should conform to the obligation of patriotism.

The provision of the contract authorizing changes in 
the drawings or specifications does not include a failure 
to furnish specifications. The changes permitted under 
any such provision are changes of detail which do not 
essentially alter the nature of the article to be furnished. 
Such changes would not interfere with the general proc-
esses of production and would not operate as a complete 
suspension of the work. Failure to furnish specifications 
suspends progress to the total extent of their absence. 
Besides, the provision for changes apparently relied upon 
by the court below was in an earlier contract, and whether 
it was imported into this one is open to question.

The loss of the profit which the contractor would have 
made before the date of termination is the measure of 
damages for the delay which caused the loss. It is not 
here claimed as a loss due to the termination of the 
contract, but as a loss due to the delay which prevented 
completion before termination. It is claimed under the 
definition of actual damages stated in Philadelphia, W. &
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B. R. R. Co. v. Howard, 13 How. 307. St. Louis Beef Co. 
v. Casualty Co., 201 U. S. 173; United States v. Behan, 
110 U. S. 338; United States n . Speed, 8 Wall. 77; Roehm 
v. Horst, 178 U. S. 1.

The plaintiff is entitled to recover the interest paid to 
the Government on the loans it made the plaintiff, be-
cause, by delaying the specifications, it prevented com-
plete deliveries and payment to the contractor of cost and 
profit, from which the borrowed money would have been 
paid. This comes clearly within the rule of damages 
stated in the cases already cited. Hattiesburg Lumber 
Co. v. Herrick, 212 Fed. 834; Bank of Columbia v. 
Hagner, 1 Pet. 455; Guerini Stone Co. v. Carlin Con-
struction Co.,.248 U. S. 334.

The payment of interest on a bank loan, made neces-
sary by the same default, is no less a direct item of 
damage to the contractor than the payment of interest 
to the United States. The cost of revenue stamps on the 
notes, also claimed, follows the same principle.

The provisions of § 177, Jud. Code, forbidding judg-
ment in the Court of Claims for interest upon a claim, 
have no application to this item.

When appellant undertook this contract, it had to dis-
continue its commercial business and suffered a loss in so 
doing. It was expected that this loss would be made 
good out of the fixed profit on the completed motors, as 
well as the uncertain profit on spare parts. The failure 
of the contractor to realize the entire profit and thus 
absorb the loss was due to the failure of the United States 
to furnish the specifications on time. That the loss still 
rests upon the contractor is therefore the fault of the 
United States and the contractor should be reimbursed 
therefor. See Baird v. United States, 5 Ct. Clms. 348; 
affd. 131 U. S. appendix cvi. If the contractor is allowed 
the amount of its profits as damages under the first item, 
this item is not allowable, as it is discharged by the profits.
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The United States is entitled to credit upon it in the 
proportion which the profits actually received bear to 
the total profits which would have been received had the 
default of the United States not occurred.

Mr. Alfred A. Wheat, Special Assistant to the Attorney 
General, with whom Mr. Solicitor General Beck was on 
the brief, for the United States.

Mr . Justice  Mc Kenna  delivered the opinion of the 
Court.

Action in the Court of Claims against the United States 
for expenses in endeavoring to perform certain contracts 
with the United States made during the war with Ger-
many, or for anticipated profits.

The contracts were for aeronautical equipment for war 
purposes. There were a first and primary contract and 
seven other contracts called supplemental agreements. 
The latter contained modifications of the first or primary 
contract, and each agreement contained modifications of 
those which preceded.

The first or primary contract, dated November 20, 1917, 
provided for 500 United States standard twelve-cylinder 
engines, sometimes referred to as Liberty engines. By an 
agreement dated December 11, 1917, the number was in-
creased to 1,000. By another agreement dated January 
4, 1918, the type of motor was changed and a motor 
called the Bugatti motor was substituted; and there were 
other agreements.

From this general statement it will be seen that the 
contract and agreements are determining elements in the 
claims sued upon. A full recital of them, however, would 
extend this opinion to an embarrassing length. We shall 
confine ourselves, therefore, to those which we regard of 
determining pertinence. f
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Upon demurrer of the United States, the Court of 
Claims decided the contractor entitled to no relief and 
dismissed its petition. This action is contested, and it is 
earnestly insisted that the contracts made time their 
essence and required speed and dispatch from the con-
tractor, and demanded in their performance precedence 
upon all other work, involving necessarily, sacrifice and 
expense upon the part of the contractor. And time, it is 
contended, being of the essence of the contracts, this neces-
sarily implied that the United States must have done 
everything to permit the contractor to comply with its 
obligations. The Government, however, was delinquent; 
and it is alleged that “ the drawings and specifications 
referred to in the contract (Exhibit A) as being attached 
thereto (but which were not in fact so attached) were fur-
nished piece-meal from time to time but not so as to 
enable the claimant to enter into quantity produc-
tion ; and the only work which was practicable under said 
contract was in making extensive alterations in the plant 
of claimant company to adapt it to the uses of the Gov-
ernment for the purpose of carrying out the contract (Ex-
hibit A), to assemble a competent engineering staff, and 
to make other preparations for the performance of said 
contract, all of which the claimant did at great expense.”

And further delinquency is charged in not performing 
the agreement which substituted the Bugatti motors, and 
Article I of the agreement is quoted as follows:

“ That, subject to all the provisions of Article I in said 
contract No. 2318 contained, the Contractor shall make 
for the Government, instead of the articles described in 
Article I of said contract, two thousand (2,000) Bugatti 
motors, and such spare parts for said motors as the Gov-
ernment may order from time to time during the period of 
the construction of said motors, in accordance with speci-
fications to follow.”

The specifications were not furnished, it is said, until 
September 25, 1918; and that the delay was a breach of
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the contract; and the contractor is entitled to recover for 
the losses caused thereby.

To this the Court of Claims answered that the contract 
contemplated a revision of the schedule (times of deliv-
ery) in regard to the engines. The provision to which 
that purpose was attributed is, that11 in view of the pres-
ent uncertain factors inherent in the articles, and in the 
establishment of the industry of producing them, it is 
understood that this schedule may require revision, . . 
The schedule designated June, 1918, as the month of com-
plete production.

Changes were provided for in another article, and by 
still another it was provided that if in the opinion of the 
Chief Signal Officer of the United States the public inter-
ests so required, the Government might, upon thirty days’ 
notice, terminate the contract. And there was provision 
for settlement of disputes.

Dates are important to be considered. The supple-
mental contract in which Article I appears, and which 
adopts Article I of the first contract, is dated January 4, 
1918. Another agreement which was supplementary to 
that agreement was dated January 15, 1918, and still 
another dated February 11, 1918.

In none of these agreements, continuing as they did the 
obligations of the parties to them and the means of their 
performance, is there a word of complaint that the Gov-
ernment had been or was delinquent on account of not 
furnishing specifications or in any way. In the agree-
ment of February 11, 1918, in Article II, it is provided 
that:

“ In the interest of both parties hereto and in order to 
expedite the delivery of the said supplies, the Government 
will advance to the contractor under the Principal Agree-
ment the sum of Four Hundred Thousand Dollars 
($400,000) on the terms and security hereinafter men-
tioned, and will make payment directly to the contractor 
by check dated February 25, 1918.”
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There was another agreement, dated February 14, 1918, 
which continued in effect, except as modified, all that 
preceded. There was no protest or complaint of any 
kind, no accusation of default or delay on the part of the 
Government.

There was a seventh agreement, made September 26, 
1918, and another, made October 23, 1918, for advance 
payments to the contractor.

The agreements are of significant strength. Their 
legal effect and that of the contract cannot be determined 
by any one provision but the totality of them must be 
regarded and their relations and purposes.

A war of magnitude was waging. The Government 
was eager for efficient instrumentalities and the contrac-
tor was enticed by the profit of their manufacture. The 
matters were urgent, but they were beset with contingen-
cies. The Government could terminate the contract in 
the interest of the public welfare; and the war might 
cease. The latter did happen. However, before it hap-
pened and, before, it may be, there were signs of its hap-
pening, there were dealings and adjustments of prepara-
tion between the Government and the contractor. They 
took care of, and were intended to take care of, changing 
purposes, and no dissatisfaction was expressed. One of 
the changes was, as we have said, from the construction 
of 500 Liberty motors to 1,000, the completion and deliv-
ery of which was to be in June, 1918, and, as we have said, 
another change was the substitution of 2,000 Bugatti 
motors for the Liberty engines, and for such spare parts 
as the Government might order from time to time; the 
motors, to be delivered by September, 1918. By the sup-
plemental agreements which provided for those changes, 
it was also provided that their cost was to be paid by the 
Government, and the profit of the contractor was changed 
from $625 for each article to $750, and the Government 
agreed to advance the contractor $1,250,000, to be repaid 
with interest at 6%.
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Upon this change to the Bugatti motors comes the first 
claim of the contractor, based upon Article I of the agree-
ment of January 4, 1918, by which it was provided as 
follows: “That subject to all the provisions of Article I 
in said contract No. 2318 contained, the Contractor shall 
make for the Government, instead of the articles de-
scribed in Article I of said contract, two thousand (2,000) 
Bugatti motors, and such spare parts for said motors as 
the Government may order from time to time during the 
period of the construction of said motors, in accordance 
with specifications to follow.” (Italics ours.)

No time is specified. It is, however, contended that 
necessarily a reasonable time must have been intended 
and was not observed. The specifications, it is alleged, 
did not follow until September 25, 1918, when the entire 
time for the production of the motors was within a few 
days of expiring, whereby it became impossible to pro-
duce any of the articles within the time limit of the 
contract.

It is not alleged, however, that the failure to furnish 
the specifications was willful on the part of the Govern-
ment or fraudulent. On the contrary, it is alleged, that 
there was a belief upon the' part of the government officers 
by whom and under whom the supplemental agreement 
was made that there were in existence complete specifica-
tions of the articles, which needed only to be obtained 
from France; that the motors had passed the experi-
mental stage and were ready for production. It is, how-
ever, alleged that the statements in the contract operated 
as a representation to the contractor that such was the 
fact, and that production in quantity could begin at or 
shortly after the entry into the agreement. It is further 
alleged that, when the first motor was received shortly 
after the date of the agreement, it developed that exten-
sive changes would be necessary, and the contractor was 
directed to proceed meanwhile*actively with production 
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on the separate parts to the extent possible in view of the 
undeveloped character of the specifications of the engine. 
This was done in conjunction with the officers of the 
Government.

It will be observed that it is not alleged that the belief 
of the government officers was not consistently enter-
tained nor that the contractor did not share it. Nor is it 
said that the work on the separate parts and the prepara-
tions for the performance of the contract did not engage 
the contractor’s time. Indeed, the fact is that, by Jan-
uary 4, there were changes to the advantage of the con-
tractor, and again by the agreement of February 11, 1918, 
and another as late as October 23, 1918, by which the 
Government agreed to advance to the contractor $1,250,- 
000. And still no complaint. On the contrary there was 
acceptance of assistance.

It is manifest there were uncertainties on both sides 
and that, as they developed, preparations were necessary 
to meet them, and, in meeting them, the contractor did 
not regard the Government in any way delinquent. It 
was the abrupt and unexpected suspension of hostilities 
and the declaration of an armistice that was the cause of 
loss to the contractor, and the disappointment of profits 
from its contracts which it was preparing to realize and 
would have realized. But it took that chance and has 
not now a legal claim against the Government for reim-
bursement of its outlays. We need not distinguish be-
tween the outlays nor dwell upon them. They were out-
lays of the speculation, and subject to sacrifice and loss 
with its disappointment.

We have seen that counsel make much of the effect of 
the Government’s urgency, and, it is contended, time in 
consequence became an essential of the contract. This, 
the contention is, influenced the contractor and necessa-
rily determines the obligation of the Government. The 
Government was undoubtedly urgent, made so by its seri-
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ous situation and tremendous responsibilities, but such 
was not the situation of the contractor. Time to per-
form its contract was all that was necessary to it, and but 
for the armistice it would have had time. If the armi-
stice could have been foreseen, the relative situations 
might have been different. Expedition would not then 
have been exigent to the Government’s purposes, but 
would then have been necessary to the contractor, if profits 
were to be realized from the production of the motors. 
There was no prophecy of the armistice—its sudden hap-
pening terminated the further execution of the con-
tractor’s undertaking, preventing, as we have said, the 
realization of profits. And, we repeat, this chance the 
contractor took and must abide the result.

Judgment affirmed.

KEOKUK & HAMILTON BRIDGE COMPANY v. 
UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.

No, 58. Argued October 13, 1922.—Decided November 13, 1922.

1 The Court will not reexamine the findings of fact made by the 
Court of Claims upon evidence. P. 126.

2 . An unintentional injury to a bridge pier in the making of naviga-
tion improvements by the Government, held at most in the nature 
of a tort, and not a taking of property by the United States for 
which damages might be recovered on the theory of contract. 
P. 126.

55 Ct. Clms. 480, affirmed.

Appe al  from a judgment of the Court of Claims dis-
missing the petition in an action to recover the value of 
a pier, alleged to have been destroyed, and hence taken, 
by the act of the United States.

Mr. F. T. Hughes, for appellant, submitted.
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Mr. Solicitor General Beck for the United States.

Mr . Justi ce  Holmes  delivered the opinion of the 
Court.

The appellant had an authorized bridge across the Mis-
sissippi River with a pivot pier and draw to permit the 
passage of vessels. As a necessary incident it maintained 
what is called a protection pier extending down stream. 
In consequence of later authorized constructions it be-
came necessary to deepen the channel on the easterly side 
of the pier, and the part of this work with which we are 
concerned was done by the United States. The bed of 
the stream by the side of the pier was solid rock and into 
this the United States drilled and blasted it with dyna-
mite. The work was done in the usual way and with 
more than ordinary care; but by the action of the water 
driven upon the pier by the blasts, and possibly by the 
concussion of the blasts themselves, portions of the pier 
fell into the river, and some damage was inflicted. It 
could have been repaired for $1,000. The Company how-
ever rebuilt the bridge to fit it for heavier traffic, and 
brought this suit alleging that the pier was destroyed and 
in that way taken by the United States.

An appreciable part of the claimant’s argument consists 
in an attempt to reopen the findings of fact and to main-
tain that the pier was destroyed, as giving more force to 
the contention that it was taken. This, of course, is vain. 
\Union Pacific Ry. Co. v. United States, 116 U. S. 154. 
Talbert v. United States, 155 U. S. 45. We must assume, 
as we have stated from the findings of the Court of 
Claims, that the pier was not destroyed but simply was 
damaged in a way that could have been repaired for a 
moderate sum. However small the damage, it may be 
true that deliberate action in some cases might generate 
the same claim as other forms of deliberate withdrawal of 
property from the admitted owner. United States v.
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Cress, 243 U. S. 316, 329. But without considering how 
the line would be drawn, when such action took place in 
the improvement of navigation, it is enough to say that 
this is an ordinary case of incidental damage which if 
inflicted by a private individual might be a tort but which 
could be nothing else. In such cases there is no remedy 
against the United States. See Bedford v. United States, 
192 U. S. 217, 224.

Judgment affirmed.

McKEE ET AL. v. GRATZ.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
EIGHTH CIRCUIT.

No. 61. Argued October 13, 16, 1922.—Decided November 13, 1922.

1. The Missouri statute declaring that title to all birds, game and 
fish shall be in the State, Rev. Stats. Mo. 1909, § 6508; 1919, 
§ 5581; speaks only in aid of the State’s power of regulation, leav-
ing the land owner’s property in these things otherwise unaffected. 
P. 135.

2. Unlike wild birds and fish, live mussels, which have practically a 
fixed habitat in the bottom of a stream and little ability to move, 
are in the possession of the owner of the land, as are, even more 
obviously, the shells taken from such mussels and piled, upon the 
bank. P. 135.

3. Such possession is enough to warrant recovery of substantial dam-
ages for conversion by a trespasser. P. 136.

4. But a license to take such mussels from uninclosed and uninhabited 
places may be implied from custom, the more readily where statu-
tory prohibitions are limited to enclosed and cultivated land and 
private ponds, as by Rev. Stats. Mo. 1919, § 5662, 3654. P. 136.

5. The existence of such custom and license, and whether it extends 
beyond occasional uses to systematic extraction of mussels in large 
quantities for commercial purpose, held, for the jury. P. 136.

6. Live mussels in a stream are not part of the realty within the 
meaning of Rev. Stats. Mo. 1909, § 5448; 1919, § 4242, allowing 
triple damages in certain cases for the digging up and carrying away
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of stones, mineral, etc., " or other substance or material being part 
of the realty.” P. 137.

7. Damages recoverable by the land owner for mussels taken by 
trespass but in a belief of right due to a mistaken interpretation of 
the state game laws, are limited to the value at the time of con-
version. P. 137.

270 Fed. 713, affirmed.

Certiorari  to a judgment of the Circuit Court of Ap- 
peals4 reversing a judgment for the present petitioners, 
in an action for damages brought by the respondent Gratz, 
to recover the manufactured value of over 300 tons of 
mussel shells which were dug from a stream-bed on his 
land (then of his assignor) and converted into buttons; 
also for triple damages, under a Missouri statute.

Mr. Lon 0. Hocker, with whom Mr. William Hoffman, 
Mr. Arthur Hoffman, Mr. Frank H. Sullivan and Mr. 
Ralph T. Finley were on the briefs, for petitioners.

The mollusks taken from the Little River were shell 
fish controlled by the same rules of law as other fishes. 
Martin v. Waddell, 16 Pet. 414; 11 R. C. L., p. 1015; 
Moulton v- Libbey, 37 Me. 472; Caswell v. Johnson, 58 
Me. 164; Weston v. Sampson, 8 Cush. 764; First Opinion 
of Court of Appeals, 258 Fed. 335; Second Id., 270 
Fed. 713.

For plaintiff to recover in this action, his assignors 
must have had prior possession of or plenary title to the 
mollusks or shells taken therefrom. Northern Pacific 
R. R. Co. v. Lewis, 162 U. S. 373; United States n . Lough- 
rey, 172 U. S. 213.

The plaintiff’s assignors could not maintain trespass 
against defendants merely because mollusks were taken by 
others from their premises and the shells thereof sold and 
shipped to defendants. Brown v. Peaslee, 69 N. H. 458; 
Neild v. Burton, 49 Mich. 53; Talmadge n . Scudder, 2 
Wright (Pa.) 517; Catlin v. Warren, 16 Bradw. (Ill. 
App.) 418.
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The land owner has no title to the wild animals in his 
forest, nor to the fishes in his stream. The ownership is 
in the sovereign. 19 Cyc. 988; McCready v. Virginia, 94 
U. S. 394; 11 R. C. L., p. 105; 3 Minor Institutes, p. 12; 
Farnham on Waters, § 1426; Parker n . People, 111 Ill. 
603; Peters v. State, 96 Tenn. 682; State n . Thereault, 70 
Vt. 617.

The land owner takes no title to fishes or game reduced 
to possession by a trespass on his premises. Geer v. 
Connecticut, 161 U. S. 523; Beach v. Morgan, 67 N. H. 
529; 11 R. C. L., p. 1039.

Both by the civil and common law, in the absence 
of inhibitory legislation, one who reduces game or 
fishes ferae naturae to possession, acquires title, though 
he so reduce them on the lands of another. Geer v. Con-
necticut, 161 U. S. 523-526.

It is within the power of the State to take unto itself 
whatever right the land owner might otherwise assert at 
common law to game or fishes reduced to possession by a 
trespass on his premises. Geer v. Connecticut, supra; 
State v. Weber, 205 Mo. 36; State v. Heger, 194 Mo. 707; 
State v. Warner, 197 Mo. 650.

Missouri has regulated the taking of fish and game for 
many years. State v. Warner, supra.

Under the legislation in that State, title to game and 
fishes taken in trespass vests, not in the proprietor of the 
premises, but in the State. Mo. Laws 1905, p. 139, 
reenacted as Laws 1909, p. 159, and now found in Rev. 
Stats. Mo. 1919, § 5581,

Title to the beds of public navigable streams in Mis-
souri is in the sovereign. Benson v. Morrow, 61 Mo. 345; 
State v. Longfellow, 169 Mo. 109; McKinney v. Northcutt, 
114 Mo. App. 146.

Title to smaller streams (such as the Little River) is in 
the riparian proprietor subject to the piublic right of user. 
Mo. Constitution 1875, Art. I, § 1; McKinney v. North-

45646°—23------9
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cutt, 114 Mo. App. 146; Weller v. Mining Co., 176 Mo. 
App. 243; Stuart v. Clark, 2 Swan (Tenn.) 9; Gaston v. 
Mace, 33 W. Va. 14; Webster v. Harris, 111 Tenn. 668.

The public right of user includes the public right of 
fishery. Willow River Club v. Wade, 100 Wis. 86; Lin-
coln v. Davis, 53 Mich. 375.

The custom of the particular community makes it so. 
Strother v. Lucas, 12 Pet. 445.

The facts show an implied license in the community to 
do on the premises what defendants’ vendors did, valid 
until revoked by fair notice to desist. Marsh n . Colby, 39 
Mich. 626; Knowles v. Dow, 22 N. H. 387; Driscoll v. 
Lime & Cement Co., 37 N. Y. 637; Stevens v. Howerton, 
49 Ind. App. 151; Nojtager v. Barkdall, 148 Ind. 531; 
Thayer v. James, 44 Wis. 388.

A -trespasser who has acted under mistake of right and 
without wrongful intent may acquire title by accession. 
Wooden-Ware Co. v. United States, 106 U. S. 432, 444; 
Pine River Logging Co. v. United States, 186 U. S. 279, 
294; Powers v. United States, 119 Fed. 562; Fisher v. 
Brown, 70 Fed. 570. The term “ wilful ” is not synony-
mous with “ unlawful and without right.” Furnace Co. 
v. Tie Co., 153 Mo. App. 449, 450; State v. Hussey, 60 
Maine, 410; State n . Massey, 97 N. Car. 465; Felton v. 
United States, 96 U. S. 699, 702; United States v. Stock 
Yards Co., 162 Fed. 562; Words & Phrases (2d Series), 
vol. 4, p. 1294.

The test in such cases is whether or not the property 
taken has been changed in form or has been so enhanced 
in value by the labor and expenditure contributed by the 
trespasser that it would be unjust to permit the owner to 
recover the property in its converted form. 1 R. C. L. 
123, § 10; 1 C. J. 385; Wetherbee n . Green, 22 Mich. 311; 
Lewis v. Courtright, 77 la. 190.

The fiction of title created by the general principle that 
a wilful trespasser cannot acquire title as against the
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original owner by virtue of his own wrong cannot apply in 
this case, because (a) the shell gatherers acted in good 
faith upon a well-founded belief that they had a right to 
gather the mussels, and (b) the petitioners are innocent 
purchasers from an unintentional or inadvertent tres-
passer. Railway Co. v. Hutchins, 32 Oh. St. 571.

Mr. S. Mayner Wallace for respondent.
The rights of the parties should be determined just as 

if the thing taken had been so much lime. After being 
dug, boiled and shucked, the shells were piled and stored, 
for from ten days to one month, on the same lands, before 
being taken to the factory.

But, if the law pertaining to the ownership of animals 
be applied, the earthy, harmless, inoffensive, phlegmatic 
mussel ought not to be classed as a wild animal; but, 
rather, as a tame or domestic animal, in which event the 
land owners’ rights of property were, of course, absolute, 
at all times. State v. Taylor, 27 N. J. L. 117; Fleet v. 
Hegeman, 14 Wend. 42; State v. Van Vlack, 101 Wash. 
503; Duchess of Sutherland v. Watson, 6 MacPher. 199 
(6 Scot. Sess. Cas., 3d Ser., p. 199).

“ Whether any particular animal be of one class or the 
other, is to be determined by our knowledge of the habits 
of the class to which it belongs, as derived from the gen-
eral observation and experience of naturalists.” 3 Minor 
Inst., p. 7. Dogs, Sentell v. New Orleans & Carrollton 
R. R. Co., 166 U. S. 698; bees, Parsons v. Manser, 119 
Iowa, 88; young pheasants, Reg. v. Garnham, 2 F. & F. 
347; wild cattle, Davis v. Green, 2 Hawaii, 367.

Where a trespasser reduces a wild animal to possession, 
the same thereupon becomes the absolute property of the 
owner of the soil. Rabbits, Blades n . Higgs, 11 H. L. 
Cas. 621; grouse, Lonsdale v. Rigg, 11 Exch. 654; fish 
and game, Arkansas v. Mallory, 73 Ark. 236. See Behr-
ing Sea Arbitrators’ Decision, 32 Am. L. Reg. & Rev. 901. 
Geer v. Connecticut, 161 U. S. 519, and Beach v. Morgan,
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67 N. H. 529, distinguished. See Percy Summer Club v. 
Astle, 163 Fed. 1; Hardin v. Jordan, 140 U. S. 371.

The Missouri statute of 1905; § 6508, Rev. Stats. Mo., 
1909; § 5581, Rev. Stats. Mo., 1919, providing that title 
to all birds, game and fish shall be in the State “ for the 
purpose of regulating and controlling the use and dis-
position of the same/’ is not adverse to plaintiff’s posi-
tion, even if it be said, arguendo, that damages are sought 
for the taking of the mussel rather than for the shell. 
The opposite construction would render such an enact-
ment unconstitutional, if applied in circumstances here 
disclosed. The statute refers only to game, fish and birds 
that are “ not now held by private ownership,” and was 
enacted after the plaintiff’s assignors acquired the land. 
But the statute only intends to make effective the State’s 
police-power-interest, not to affect the citizen’s private-
property-ownership, as developed in the course of the 
common law.

Since Magna Carta and the Charter of the Forest, the 
ownership of birds, fish and game, so far as vested in the 
sovereign, has been uniformly regarded, not in a proprie-
tary sense, but as a trust for the benefit of all the people 
in common. Hartman v. Tresise, 36 Colo. 146; Arkansas 
v. Mallory, 73 Ark. 236; Schulte v. Warren, 218 Ill. 108; 
Rogers v. Jones, 1 Wend. 237; State v. Blount, 85 Mo. 
547; State n . Weber, 205 Mo. 46.

The land owner’s possession, and right to the possession, 
of the shells (dug and stored on their lands), as against 
defendants, who had no better, or any, right or title, is, 
in and of itself, sufficient. The jus tertii is not available 
to defendants. Armory v. Delamirie (Smith’s L. Cas.), 
1 Str. 504; United States v. Loughrey, 172 U. S. 219; Peru 
Co. v. Harker, 144 Fed. 673; Rosencranz v. Swofford Bros. 
Co., 175 Mo. 518.

The fact of navigability vel non, under the present rec-
ord, is a question which is probably not now open; the 
trial court found that the waters were not navigable.
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The opinion of the Court of Appeals demonstrates that 
the waters were non-navigable in fact and in law. And 
see Brewer-Elliott Oil Co. v. United States, 270 Fed. 102; 
[s. c. 260 U. S. 77]; Act March 2, 1919, c. 95 § 4, 40 Stat. 
1275, 1287; Slovensky v. O’Reilly, 233 S. W. 478. But, 
even if navigable, the rights of the parties would still be 
the same; for the general right of user of such a navigable 
stream is strictly limited to highway purposes. Hobart- 
Lee Tie Co. v. Grabner, 206 Mo. App. 96.

The public right of navigation does not include or give 
the right to fish, hunt or trap where title to the under-
lying land is privately held. Annotation, 11 A. L. R. 241 ; 
fish, Schulte y. Warren, 218 Ill. 108; muskrats, Johnson v. 
Burghorn, 212 Mich. 19.

That the plaintiff’s assignors had the exclusive right of 
fishing, is clear from the foregoing, and from the following, 
authorities: Hardin v. Jordan, 140 U. S. 371; State v. 
Blount, 85 Mo. 547; Thompson v. Tennyson, 148 Ga. 701; 
Hartman v. Tresise, 36 Colo. 146; State v. West Tennessee 
Land Co., 127 Tenn. 575; Hooker v. Cummings, 20 
Johns. 90.

There was no plea of any custom or of any implied 
license. Custom, from which any benefit may be derived, 
must be a lawful custom. Adams v. Clark, 189 Ky. 279.

The right to hunt or fish asserted is a profit a prendre; 
and the law seems clear that “a claim by custom to enjoy 
a profit a prendre in the soil of another is invalid and in-
supportable, for the reason that to allow such a claim 
would result in the destruction of value in the subject 
of the profit.” 9 R. C. L, p. 745.

The value of the manufactured product, into which the 
shells passed, furnishes the proper measure of damages 
recoverable under the first count; and the Missouri stat-
ute, allowing treble damages in certain instances, applies 
under the second count.

Defendants made no inquiry, concerning ownership, 
prior to their getting the shells. Their agent asked for,



134

260 U. S.

OCTOBER TERM, 1922.

Opinion of the Court.

but did not obtain permission. See Union Naval Stores 
Co. v. United States, 240 U. S. 284; Mason v. United 
States, 273 Fed. 135; Gray v. Parker, 38 Mo. 160; Sligo 
Furnace Co. v. Tie Co., 153 Mo. App. 442; 7 A. L. R. 901, 
etseq; Rev. Stats. Mo. 1909, § 5448; Rev. Stats. Mo. 1919, 
§ 4242; Statham’s Abridgment (Klingelsmith’s), vol. 11, 
p. 1253; Duchess of Sutherland v. Watson, 6 MacPher. 
199 (6 Scot. Sess. Cas., 3d Ser., p. 199); Parker v. Lord 
Advocate [1902],4 Sess. Cas., 5th Ser., p. 707; s. c. [1904], 
6 Sess. Cas., 5th Ser., p. 37; Marsh v. McNider, 88 Iowa, 
390; Oregon Iron Co. v. Hughes, 47 Ore. 313; Barnett Co. 
v. Oil Co., 254 Fed. 481; Rev. Stats. Mo., 1919, § 7058; 
Jones v. De Merchant, 26 Man. 455; 28 D. L. R. 561; 
Silsbury n . McCoon, 3 N. Y. 379.

Mr. Frank M. Swacker, by leave of court, filed a brief 
as amicus curiae.

Mr . Justice  Holmes  delivered the opinion of the 
Court.

This is a suit brought by the respondent, who is also a 
cross-petitioner, to recover the value of mussel shells 
removed from the lands of the respondent’s assignor and 
manufactured by the petitioners into buttons. It was 
brought in a Court of the State of Missouri, but was 
removed to the District Court of the United States. 
There were two counts; one simply for the conversion of 
the shells and a second alleging that the shells were part 
of the realty and that the plaintiff was entitled to treble 
damages under Rev. Stats. Mo. 1909, § 5448. (Rev. 
Stats. Mo. 1919, § 4242.) At the trial the District Court 
directed a verdict for the defendants, and the judgment 
was affirmed by the Circuit Court of Appeals. 258 Fed. 
335. The main question was disposed of on the ground 
that by the Statutes of Missouri, Rev. Stats. 1909, 
§§ 6508, 6551, the title to the mussels was in the State.
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As to the second count it was held that the mussels were 
not part of the realty. Later, a rehearing was granted, 
and while the Court adhered to its former opinion on the 
second count, it rightly, as we think, held that the stat-
utes declaring the title to game and fish to be in the State 
spoke only in aid of the State’s power of regulation and 
left the plaintiff’s interest what it was before. See Mis-
souri v. Holland, 252 U. S. 416, 434. It assumed that the 
defendants were trespassers and sent the case back for a 
new trial on that footing, the damages to be confined to 
the value of the shells at the date of conversion and not 
to include that subsequently added by manufacturing 
them into buttons. 270 Fed. 713.

The mussels were taken alive from the bottom of what 
seems to have been at times a flowing stream, at times 
a succession of pools, were boiled on the banks and the 
shells subsequently removed. As to the plaintiff’s title, 
it is not necessary to say that the mussels were part of 
the realty within the meaning of the Missouri Statutes 
or in such sense as to make the plaintiff an absolute 
owner. It is enough that there is a plain distinction 
between such creatures and game birds or freely moving 
fish, that may shift to another jurisdiction without regard 
to the will of land owner or State. Such birds and 
fishes are not even in the possession of man. 252 U. S. 
434. 2 Kent, Comm. 349. Young v. Hichens, 6 Q. B. 
606. On the other hand it seems not unreasonable to say 
that mussels having a practically fixed habitat and little 
ability to move are as truly in the possession of the owner 
of the land in which they are sunk as would be a pre-
historic boat discovered under ground or unknown prop-
erty at the bottom of a canal. Elwes v. Brigg Gas Co., 
33 Ch. D. 562. Reg. v. Rowe, Bell, C. C. 93. Barker v. 
Bates, 13 Pick. 255. This is even more obvious as to the 
shells, when left piled upon the bank, as they were, to 
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await transportation. Northern Pacific R. R. Co. v. 
Lewis, 162 U. S. 366, 378, 382. Possession is enough to 
warrant recovery of substantial damages for conversion 
by a trespasser. We say nothing about the character of 
the stream as to navigability. The jury at least might 
find that there was nothing in that to prevent the appli-
cation of what we have said. We are slow to believe that 
there were public rights extending to the removal of 
mussels against the land owner’s will.

But it cannot be said as matter of law that those who 
took the mussels were trespassers; or even wrongdoers in 
appropriating the shells. The strict rule of the English 
common law as to entry upon a close must be taken to 
be mitigated by common understanding with regard to 
the large expanses of unenclosed and uncultivated land 
in many parts at least of this country. Over these it is 
customary to wander, shoot and fish at will until the 
owner sees fit to prohibit it. A license may be implied 
from the habits of the country. Marsh v. Colby, 39 
Mich. 626. In Missouri the implication is fortified by 
the limit of statutory prohibitions to enclosed and culti-
vated land and private ponds. Rev. Stats. 1919, §§ 5662, 
3654. There was evidence that the practice had pre-
vailed in this region. Whether those who took these 
mussels were entitled to rely upon it, and whether, if 
entitled to rely upon it for occasional uses, they could 
do so to the extent of the considerable and systematic 
work that was done were questions for the jury. They 
could not be disposed of by the Court. The implication 
of a license of the kind that we have mentioned from 
general understanding and practice does not encounter 
the difficulties that have been suggested in implying a 
license from conduct alone in cases where the same con-
duct after twenty years might generate an easement, it 
being a plain contradiction to imply ad interim a license 
which would prevent the acquisition of a prescriptive
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right. Chenery v. Fitchburg R. R. Co., 160 Mass. 
211, 212.

As to the rule of damages in case the plaintiff recovers, 
in the absence of a decision by the Supreme Court of the. 
State we should not regard the mussels as part of the 
realty within the meaning of the statute relied upon in 
the second count, and so far as appears at present we see 
no reason for charging the defendants, if at all, with more 
than the value of the mussels at the time of conversion, 
as ruled below. Wetherbee v. Green, 22 Mich 311. 
Wooden-Ware Co. v. ^United States, 106 U. S. 432. Union 
Naval Stores Co. v. United States, 240 U. S. 284. The 
result is that this judgment of the Circuit Court of 
Appeals is affirmed, but not all the principles laid down 
by it, and that the case will stand for trial by jury in 
the District Court.

Judgment affirmed.

BROWNE v. THORN ET AL., PARTNERS, DOING 
BUSINESS AS THORN & MAGINNIS.

ERROR AND CERTIORARI TO THE CIRCUIT COURT OF APPEALS 
FOR THE EIGHTH CIRCUIT.

No. 88. Argued October 20, 1922.—Decided November 13, 1922.

1. In an action by brokers to recover from their customer the balance 
of their account for purchases and sales of cotton made on their 
exchange pursuant to his orders, it is not a defence that the trans-
actions were gambling because he had no intention to receive or 
deliver the actual cotton, if his intention in that regard was not 
disclosed to the brokers. P. 139.

2. Hedging—a means whereby manufacturers and others who have to 
make contracts of purchase and sale in advance, secure themselves 
against fluctuations of the market by counter contracts—is prima 
facie lawful. P. 139.

3. Section 4 of the “ United States Cotton Futures Act ”, must be 
read in the light of construction of similar language of the Statute 
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of Frauds, and does not require that bought and sold notes should 
name the principals and be signed by both brokers.1 P. 140.

4. Evidence of an understanding between the parties held to justify 
interpreting a telegraphic “ stop ” order from a customer to his 
brokers as directing sale of his cotton at the prices specified in the 
order, or, if those could not be got, at the next best price possible. 
P. 140.

272 Fed. 950, affirmed.

Certi orari  to a judgment of the Circuit Court of Ap-
peals, affirming adjudgment for the plaintiffs in an action 
by brokers, to recover from their customer, Browne, the 
balance of their account for purchase and sale of cotton, on 
a cotton exchange of which they were members. The case 
went twice to the court below. See 257 Fed. 519; 272 
Fed. 950.

Mr. James B. McDonough for petitioner.

Mr. Ira D. Oglesby and Mr. L. C. Going, with whom 
Mr. Jos. E. Johnson and Mr. Ben Cravens were on the 
brief, for respondents.

Mr . Justice  Holmes  delivered the opinion of the 
Court.

Act of August 11, 1916, c. 313, Part A, 39 Stat. 446, 476.
“ Sec. 3. That upon each contract of sale of any cotton for future 

delivery made at, on, or in any exchange, board of trade, or similar 
institution or place of business, there is hereby levied a tax in the 
nature of an excise of 2 cents for each pound of the cotton involved 
in any such contract.”

“ Sec. 4. That each contract of sale of cotton for future delivery 
mentioned in section three of this Act shall be in writing plainly 
stating, or evidenced by written memorandum showing, the terms of 
such contract, including the quantity of the cotton involved and the 
names and addresses of the seller and buyer in such contract, and shall 
be signed by the party to be charged, or by his agent in his behalf. 
If the contract or memorandum specify in bales the quantity of the 
cotton involved, without giving the weight, each bale shall, for the 
purposes of this Act, be deemed to weigh five hundred pounds.”
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This is a suit brought by the respondents, cotton 
brokers, to recover the balance of an account for the pur-
chase and sale of 2,000 bales of cotton on the New Orleans 
Cotton Exchange. At a first trial a verdict was directed 
for the defendant on the ground that broker’s seller’s slips 
coupled with oral evidence that corresponding buyer’s 
slips were executed, or vice versa, were not competent evi-
dence of the transactions, under the United States Cotton 
Futures Act. Act of August 11, 1916, c. 313, Part A, § 4, 
39 Stat. 446,476. The judgment was reversed by the Cir-
cuit Court of Appeals after a very satisfactory discussion. 
257 Fed. 519. There followed a second trial in which the 
verdict was for the plaintiffs and a judgment, sustained 
by the Circuit Court of Appeals, 272 Fed. 950, that is 
brought here by writ of error, supplemented by a peti-
tion for a writ of certiorari. There is no ground for the 
writ of error on the record, although the plaintiff in error 
now, in view of Hill v. Wallace, 259 U. S. 44, argues that 
the Cotton Futures Act is void except in the taxing pro-
vision enacted as an alternative to compliance with its 
regulations. A petition for certiorari was granted at the 
October Term, 1920, 256 U. S. 689.

The first ground relied upon for the petition is that the 
transactions were gambling transactions. That was the 
petitioner’s contention at the trial, but to put it at the low-
est, there was evidence to the contrary, the question was 
left to the jury with instructions that if the plaintiffs knew 
that the defendant had no intention to deliver or receive 
the actual cotton they could not recover, and the jury 
found for the plaintiffs. The defendant contended that 
his undisclosed intention was enough to defeat the plain-
tiff’s claims; but that is not the law. It is objected that 
the judge instructed the jury that hedging was lawful, 
hedging being explained as a means by which manufactur-
ers and others who have to make contracts of purchase or 
sale in advance secure themselves against the fluctuations 
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of the market by counter contracts. Prima facie such 
transactions are lawful. Chicago Board of Trade n . 
Christie Grain & Stock Co., 198 U. S. 236, 249.

The bought and sold notes executed on the Exchange 
mentioned only the names of the brokers and neither was 
signed by both the brokers. It is said that the act of 
Congress, § 4, was not satisfied. We agree with the Cir-
cuit Court of Appeals that the language of § 4 of the 
Cotton Futures Act must be read in the light of the deci-
sions upon the similar language of the Statute of Frauds 
and that the notes were sufficient; assuming without dis-
cussion that in this case it was necessary to prove that 
§ 4 was followed. See Bibb n . Allen, 149 U. S. 481.

Perhaps the most serious of the petitioner’s defences 
was that the 2,000 bales of cotton were sold without 
authority. As stated by his counsel, on Germany’s an-
nouncing unrestricted submarine warfare, cotton fell and 
the petitioner telegraphed to the defendants to sell 2,000 
bales. The telegram read as follows: “Stop ten seven-
teen twenty and ten seventeen fifteen ”—which is under-
stood to carry a direction to sell one thousand bales at 
17.20 cents per pound and one thousand at 17.15. But 
there was clear and sufficient evidence that such stop 
orders as they were called were understood to direct not 
only sale at the price mentioned but, if that could not be 
got, a sale at the next best possible price. The respond-
ents sold at fourteen cents which was the best that could 
be done. We think it unnecessary to go into further 
detail to show that the judgment should be affirmed.

Judgment affirmed.
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NEW YORK, NEW HAVEN & HARTFORD RAIL-
ROAD COMPANY v. FRUCHTER, AN INFANT, 
&c.

NEW YORK, NEW HAVEN & HARTFORD RAIL-
ROAD COMPANY v. FRUCHTER.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT.

Nos. 35, 36. Argued October 6, 9, 1922.—Decided November 13, 
1922.

A boy of eight years, by climbing to the topmost girder of a munici-
pal bridge used for conveying a street across a railroad, and thence 
up a latticed tower, touched a live electric wire twenty-nine feet 
above the street, and was injured. Held, upon the circumstances 
stated in the opinion, that the railroad company, (which main-
tained the wires and the bridge framework,) could not be deemed 
liable upon the theory of license or invitation. P. 143. United 
Zinc Co. n . Britt, 258 U. S. 268.

271 Fed. 419, reversed.

Certi orari  to judgments of the Circuit Court of Ap-
peals, affirming judgments in the District Court against 
the petitioner, in two actions for personal injuries.

Mr. James W. Carpenter for petitioner.
The attractive-nuisance doctrine was not applicable, 

for defendant owed the plaintiff no active or affirmative 
duty. Defendant’s duty to the public in relation to the 
bridge was confined by statute to maintenance of the 
bridge superstructure as such, and no negligence in whole 
or in part could be predicated on its attractiveness to 
children. There was no excuse nor justification for plain-
tiff’s trespass on defendant’s property, since (a) it was 
not attractive or alluring to him,—the bird attracted him, 
the property was a mere incident; (b) the relative in-
accessibility of the property and the obvious danger in-
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volved in scaling the intervening bridge superstructure 
was notice to all, having the physical capacity to reach it, 
of defendant’s intent to use and occupy it exclusively; 
(c) the attitude of both the city and the defendant was 
forcibly resistant to the public use of the respective prop-
erties as a play or hunting ground; and (d) defendant 
had no notice of any use of its property by boys. Further-
more, there was no proof that either insulation or the 
evidential protective devices would not seriously inter-
fere with the wires’ functions in interstate commerce.

The New York rule of non-liability to infant trespass-
ers or licensees for injuries received from inherent dangers 
in private premises is so thoroughly established that it 
has become a fixed rule of property and action by which 
the courts below were bound in comity. National inter-
ests require the affirmation of the principle declared by 
the Court of Appeals for the Third Circuit. 169 Fed. 1.

If the defendant owed the infant any duty, there was 
no evidence of negligence.

Mr. Harold R. Medina, with whom Mr. Leon Sanders, 
Mr. George M. Curtis, Jr., Mr. Young B. Smith and Mr. 
Jacob Zelenko were on the brief, for respondents.

The defendant’s liability is governed by those rules of 
law applicable to persons maintaining a dangerous thing 
in or adjacent to a public highway.

Upon the decisions of the federal courts, the defendant 
was under a legal duty to take reasonable steps to guard 
against injuries to children of tender years which were 
likely to occur because of the close proximity of the live 
wire to a place and structure alluring to children and 
about which, well known to the defendant, young children 
were in the habit of playing.

It was not necessary for the plaintiffs to prove that the 
structure and wire maintained by the defendant, as dis-
tinguishable from the city’s bridge and defendant’s strut,
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were alluring to children. It is sufficient that the de-
fendant maintained a dangerous wire in close proximity 
to something which was alluring to children or in close 
proximity to a place where defendant knew, or should 
have known, children were likely to be attracted.

The remaining contentions of the defendant with refer-
ence to the essentials of the attractive-nuisance doctrine 
are unsound.

The defendant’s duty in the premises was in no sense 
diminished by § 93 of the Railroad Law of New York.

It is well settled that the question of liability for negli-
gence when not modified or regulated by statute, is one 
of general common law and the federal court is not bound 
to follow the decisions of the state court. Furthermore, 
the New York decisions sustain the judgments in these 
cases.

Mr . Just ice  Mc Reynolds  delivered the opinion of the 
Court.

Since 1908, One Hundred and Forty-Ninth Street, New 
York City, has been carried over and across the tracks of 
the New York, New Haven ’& Hartford Railroad by a 
public municipal steel truss bridge of standard construc-
tion. The bridge is fifty-four feet wide, two hundred and 
seventy feet long and is formed of posts, beams, girders, 
etc., connected and strengthened by trellis or lattice work. 
The top girders, or beams, are twenty-three feet above 
the street. The local law imposes upon the railroad the 
duty of maintaining the framework; the municipality is 
required to keep the roadway in repair.

Fastened to the top girder at the end of the bridge are 
two upright steel lattice towers, posts or struts. Cross 
arms attached to these six feet above their bases, support 
bare wires carrying electric current used for operating 
trains. The nearest wire is nineteen inches from the 
strut.
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With considerable difficulty and some danger active 
boys can climb to the highest parts of the bridge. They 
did often climb upon it; some reached the struts. They 
were frequently chased away by a policeman and the rail-
road guard, and seem generally to have understood that 
to play there was forbidden; when an officer came in 
sight they kept off. At each corner of the bridge there 
was a notice board displaying the words: “Live wires, 
Danger, Keep Off.”

In June, 1916, the plaintiff David Fruchter, eight years 
old, by using the trellis work climbed from the street to 
the top of the bridge in quest of a bird’s nest. He then 
saw a bird on the wire above and to catch it climbed up 
the strut and reached out; the bird flew away; his hand 
touched the wire and severe injuries resulted. He sued 
for damages; and the father also seeks to recover for loss 
of services and expenses incurred. The causes were tried 
together. The Circuit Court of Appeals affirmed judg-
ments for the plaintiffs February, 1921. 271 Fed. 419.

At the time of the accident the boy was attending 
school. Whether he could then read the warning words 
upon the notice boards is left in doubt; upon the witness 
stand he both affirmed and denied that he could. He 
further stated that before climbing upon the bridge he 
looked to see whether a policeman was present, and ad-
mitted that if one had been there he would not have 
gone up.

The court below accepted the theory that the jury 
could have found the structure was well known to be both 
dangerous and attractive to children and that failure to 
supply proper guards, human or mechanical, constituted 
negligence within the doctrine of Railroad Co. v. Stout, 
17 Wall. 657, and Union Pacific Ry. Co. v. McDonald, 
152 U. S. 262.

In United Zinc & Chemical Co. v. Britt, 258 U. S. 268, 
275, we pointed out the theory upon which liability may
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exist for injuries suffered by an infant although the cir-
cumstances would give no cause of action to an adult. 
“ Infants have no greater right to go upon other peoples’ 
land than adults, and the mere fact that they are infants 
imposes no duty upon landowners to expect them and to 
prepare for their safety. On the other hand the duty of 
one who invites another upon his land not to lead him 
into a trap is well settled, and while it is very plain that 
temptation is not invitation," it may be held that know-
ingly to establish and expose, unfenced, to children of an 
age when they follow a bait as mechanically as a fish, 
something that is certain ,to attract them, has the legal 
effect of an invitation to them although not to an 
adult. . . . There can be no general duty on the part 
of a landowner to keep his land safe for children, or even 
free from hidden dangers, if he has not directly or by 
implication invited or licensed them to come there.”

Considering the peculiar circumstances of the present 
cause, it is clear that if the plaintiff had been an adult 
he could not recover; and we are unable to find any suffi-
cient evidence from which the jury could have properly 
concluded that the railroad company either directly or by 
implication invited or licensed him to climb upon the 
strut to a point from which he could touch the bare wire 
thirty feet above the street. The motion for an in-
structed verdict should have been granted.

The judgment of the court below is reversed and the 
cause remanded to the District Court for further 
proceedings in conformity with this opinion.
45646°—23------10
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STATE OF OHIO EX REL. SENEY, PROSECUTING 
ATTORNEY OF LUCAS COUNTY, OHIO, v. SWIFT 
& COMPANY ET AL.

APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE 
SIXTH CIRCUIT.

No. 67. Argued October 16, 1922.—Decided November 13, 1922.

Where a litigant appeals to the Circuit Court of Appeals in a case 
involving the jurisdiction of the District Court and other questions, 
but confines the controversy there to the jurisdictional question 
alone, the judgment of the Circuit Court of Appeals sustaining its 
own jurisdiction and affirming the District Court is final, and this 
Court is without power to review it. Jud. Code, §§ 128, 238; 
Judiciary Act of 1891. P. 148.

Appeal to review 270 Fed. 141, dismissed.

Appe al  from a decree of the Circuit Court of Appeals, 
sustaining its jurisdiction and affirming a decree of the 
District Court that dismissed the appellant’s complaint 
upon the merits after removal of the suit from a state 
court.

Mr. Allen J. Seney, with whom Mr. Roy R. Stuart was 
on the briefs, for appellant.

The State of Ohio and not the prosecuting attorney is 
the real party in interest. Valentine Anti-Trust Law, 
§ 6400; Smith Cold Storage Law, §§ 1155-13; 1155-19; 
General Code of Ohio, §§ 2916, 11241.

These Anti-Trust and Cold Storage Laws are both 
penal statutes. The federal courts do not enforce such. 
Montgomery v. Postal Telegraph-Cable Co., 218 Fed. 471; 
Texas v. Day Land Co., 41 Fed. 228, 230.

The action is brought in the name of the prosecuting 
attorney, solely for the benefit of the State. State ex rel. 
v. Railroad Co., 36 Oh. St. 434.

The Circuit Court of Appeals, in its opinion, notwith-
standing it concluded that there was diversity of citizen-
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ship, found, as a matter of both fact and law, that the 
State of Ohio was the real party in interest and hence the 
plaintiff.

The judgment was not final in the Circuit Court of 
Appeals because jurisdiction was not dependent entirely 
on diverse citizenship. Jud. Code, § 128. Sections 128, 
239 and 240, Jud. Code, when read together, give ample 
authority to this Court to decide in this case on the 
appeal the question that is raised here:—Is the State of 
Ohio party plaintiff or is Allen J. Seney party plaintiff?

Jurisdiction of this Court to review the judgment of the 
Circuit Court of Appeals is determined by an examination 
of the petition for removal. Southern Pacific Co. v. 
Stewart, 245 U. S. 562.

Mr. H. W. Fraser for appellees.

Mr . Justi ce  Mc Reynolds  delivered the opinion of the 
Court.

Styling himself the plaintiff, and declaring that he pro-
ceeded officially on behalf of the State, Allen J. Seney, 
prosecuting attorney, instituted the original proceeding 
against Swift & Company and The Northern Refriger-
ating Company, in the Court of Common Pleas for Lucas 
County, Ohio. He charged that those companies were 
parties to certain agreements and transactions in respect 
of stored pork products denounced by the Valentine Anti- 
Trust Law and the Smith Cold Storage Law, and prayed 
for an order restraining delivery of the products to Swift 
& Company, for a receiver, and for an injunction forbid-
ding further unlawful acts.

In due time, alleging that the controversy was solely 
between it and Allen J. Seney, prosecuting attorney, and 
complete determination could be had without the pres-
ence of The Northern Refrigerating Company, Swift & 
Company asked removal of the cause to the United States
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District Court. Shortly stated, the petition set up the 
following grounds:

1. The controversy is controlled by, and necessarily in-
volves, the Constitution or laws of the United States.

2. Defendant cannot enforce, in the judicial tribunals 
of Ohio, its equal civil rights as a citizen of the United 
States.

3. The parties are citizens of different States.
Swift & Company filed the record in the District Court, 

and later presented an answer and cross petition. Upon 
the claim that the cause was not removable and the Dis-
trict Court lacked jurisdiction, the relator moved to re-
mand to the state court on the record as it then stood, 
and neither party offered affidavits or other evidence in 
support of or in opposition thereto. This motion being 
overruled, he refused to litigate the merits. Thereafter, 
evidence was introduced to show that the pork was in 
interstate transportation, resting under a storage-in- 
transit privilege, and had never been intended for sale in 
Ohio. A final judgment dismissed the complaint. The 
court based its conclusion in part upon findings of an 
adequate affirmative defense.

The relator appealed to the Circuit Court of Appeals, 
where he relied wholly upon the jurisdictional question. 
That court said, “ The only question now in controversy 
in this court is whether the court below acquired jurisdic-
tion by the petition for removal,” but ruled that the final 
decree appealed from involved something more than 
jurisdiction, and sustained the appeal. It considered the 
three specified grounds for removal, held the first and 
second unsubstantial, the third sufficient, and affirmed 
the trial court. 270 Fed. 141. Thereupon, this appeal 
was taken and the relator again seeks to present the single 
question upon which he relied below.

After final judgment in the District Court, other de-
fenses being waived, the cause might have come here by 
direct appeal upon the jurisdictional question only
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(Wilson v. Republic Iron & Steel Co., 257 U. S. 92, 96); 
but other matters were involved which could have been 
reviewed. He chose to go to the Circuit Court of Appeals, 
and there assailed the removal and nothing more.

The District Court’s jurisdiction depended upon the 
substantial grounds alleged in the petition for removal. 
Southern Pacific Co. n . Stewart, 245 U. S. 359, 363, 364. 
Without traversing the facts alleged therein, the relator 
has always maintained that none of such grounds was 
good. The Circuit Court of Appeals adopted his views 
as to Nos. 1 and 2 (supra) but declared the third—diver-
sity of citizenship—a substantial one. Generally, at least, 
suitors may not maintain a position here which conflicts 
with that taken below; and the only point now open, in 
any view, is that the claim of diverse citizenship lacks 
substantiality. Wilson v. Republic Iron & Steel Co., 257 
U. S. 92, 97, 98. The court below, upon full considera-
tion, rejected this contention.

Section 128, Judicial Code, provides that circuit courts 
of appeals shall exercise appellate jurisdiction over final 
decisions of district courts in all classes of cases except 
those wherein appeals and writs of error may be taken 
directly to the Supreme Court.1

1Sec. 128. The circuit courts of appeals shall exercise appellate 
jurisdiction to review by appeal or writ of error final decisions in the 
district courts, including the United States district court for Hawaii 
and the United States district court for Porto Rico, in all cases other 
than those in which appeals and writs of error may be taken direct 
to the Supreme Court, as provided in section two hundred and thirty-
eight, unless otherwise provided by law; and, except as provided in 
sections two hundred and thirty-nine and two hundred and forty, the 
judgments and decrees of the circuit court of appeals shall be final in 
all cases in which the jurisdiction is dependent entirely upon the 
opposite parties to the suit or controversy being aliens and citizens of 
the United States or citizens of different States; also in all cases aris-
ing under the patent laws, under the trade-mark laws, under the 
copyright laws, under the revenue laws, and under the criminal laws, 
and in admiralty cases.
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Section 238, Judicial Code, provides that appeals and 
writs of error may be taken from final judgments of the 
district courts directly to the Supreme Court when juris-
diction of the court is in issue, in prize causes, cases involv-
ing the construction or application of the Constitution of 
the United States, etc.2

2 Sec. 238. Appeals and writs of error may be taken from the dis-
trict courts, including the United States district court for Hawaii and 
the United States district court for Porto Rico, direct to the Supreme 
Court in the following cases: In any case in which the jurisdiction of 
the court is in issue, in which case the question of jurisdiction alone 
shall be certified to the Supreme Court from the court below for deci-
sion; from the final sentences and decrees in prize causes; in any 
case that involves the construction or application of the Constitution 
of the United States; in any case in which the constitutionality of any 
law of the United States or the validity or construction of any treaty 
made under its authority is drawn in question; and in any case in 
which the constitution or law of a State is claimed to be in contra-
vention of the Constitution of the United States.

The Act of March 3, 1891, c. 517, 26 Stat. 826, from 
which these sections take their origin, has been uniformly 
construed as intended to distribute jurisdiction among the 
appellate courts, prevent successive appeals, and relieve 
the docket of this Court. If appellant, in the way now 
attempted, can secure two reviews of a cause wherein he 
has presented to the court below no controverted ques-
tion except the jurisdictional one, a fundamental purpose 
of the statute will be frustrated. Robinson v. Caldwell, 
165 U. S. 359, 362; Loeb v. Columbia Township Trustees, 
179 U. S. 472, 478; Union & Planters’ Bank v. Memphis, 
189 U. S. 71, 73, 74; Carolina Glass Co. v. South Carolina, 
240 U. S. 305, 318; El Banco Popular, etc. v. Wilcox, 255 
U. S. 72, 75; The Carlo Poma, 255 U. S. 219, 221; Alaska 
Pacific Fisheries v. Alaska, 249 U. S. 53, 60, 61.

And we accordingly hold, that whenever the suitor 
might have come here directly from the District Court 
upon the sole question which he chose to controvert in the
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Circuit Court of Appeals, the judgment of the latter 
becomes final, and we cannot entertain an appeal there-
from.

The suggestion of counsel that this Court must have 
denied the writ of certiorari heretofore applied for because 
of the pending appeal, is not well founded. Such writs 
are only granted under special circumstances, adequately 
specified in former opinions. Hamilton-Brown Shoe Co. 
v. Wolf Brothers & Co., 240 U. S. 251, 257, 258.

Dismissed.

THE SAO VICENTE.1

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT.

Nos. 279-283. Argued October 3, 1922.—Decided November 13, 1922.

A consul general is not competent, merely by virtue of his office, to 
appear and claim immunity on behalf of his government and its 
property, in admiralty proceedings. P. 154.

Certiorari to review 281 Fed. Ill, and 115, dismissed.

These  were writs of certiorari, issued upon petition of 
the Consul General of Portugal, for the purpose of bring-
ing up admiralty proceedings described in the opinion. 
The writs were directed to decrees of the Circuit Court

*The docket titles of these cases are: No. 279, Transportes Mari-
timos do Estado, Claimant of S. S. “ Sao Vicente,v v. Tietjen & Lang 
Drydock Company. No. 280, Transportes Maritimos do Estado, 
Claimant of S. S. “ Murmugao,” n . Maxwell Rose, doing business as 
Battery Operating Company and Whitehall Stevedoring Company. 
No. 281, Transportes Maritimos do Estado, (in personam,) v. Max-
well Rose, doing business as Battery Operating Company and White-
hall Stevedoring Company. No. 282, Transportes Maritimos do 
Estado, Claimant of S. S. “ Murmugao ”, v. Thomas De Simone. No. 
283, Transportes Maritimos do Estado, (in personam,) v. Thomas 
De Simone.
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of Appeals which dismissed for want of jurisdiction 
appeals from the decrees of the District Court.

Mr. F. Dudley Kohler for petitioner.
The Sao Vicente and Murmugao were owned and oper-

ated by the independent sovereign Government of Por-
tugal and they and their owner were immune from suit 
in the United States court.

The immunity of the petitioner’s vessels is not affected 
by the fact that they carried commercial cargo. The 
Pampa, 245 Fed. 137; The Carlo Poma, 259 Fed. 369; 
The Maipo, 252 Fed. 627; 259 Fed. 367; Briggs n . Light 
Ships, 11 Allen, 157; The Parlement Beige, L. R. 5 P. D. 
197; The Porto Alexandre [1920] P. D. 30; The Scotia 
[1903] A. C. 501; The Jassy [1906] P. D. 270; The Con-
stitution, L. R. 4 P. D. 39.

The petitioner did not waive its rights to immunity or 
its objections to the jurisdiction of the United States 
courts.

There can be no implied waiver of objection to the 
jurisdiction of our courts by a sovereign.

The filing of bonds or stipulations in these cases cannot 
be regarded as a waiver of objection to jurisdiction of our 
courts.

The decisions of the District Court and the Circuit 
Court of Appeals in these actions are and permit a posi-
tive violation of the sovereignty of an independent for-
eign sovereign Government with which the United States 
is at peace; and are in conflict with the decisions of this 
Court and with the general principles of the law as laid 
down by the federal courts.

The procedure by appeals to the Court of Appeals and 
then by writ of certiorari was proper practice and the 
petitioner is properly before the Court.

Mr. John M. Woolsey, Mr. E. Curtis Rouse and Mr. 
Meyer Kraushaar, with whom Mr. Robert S. Erskine, Mr.
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J. Dexter Crowell and Mr. Emanuel Celler were on the 
briefs, for respondents.

Mr . Just ice  Mc Reynolds  delivered the opinion of the 
Court.

The above entitled causes are here on writs of cer-
tiorari, issued upon the sole petition of George S. Duarte, 
who described himself therein as the duly accredited Con-
sul General of the Republic of Portugal in the United 
States of America, without more. The petition sets out 
the proceedings below; declares, “The Portuguese Gov-
ernment does not intend to avoid its just obligations to 
citizens of the United States, but it claims that if there is 
any question between it and such citizens they are matters 
for adjudication by the Diplomatic Departments of the 
two Governments and it does object to the violation of its 
sovereignty contrary to all rules of international law and 
international comity; ” and alleges, as one reason for 
granting the writ, that “ an important question of inter-
national law and comity is involved.” There is nothing 
to show that the Consul General had authority or right 
to take any action concerning the matters in question, 
except as may be inferred from his official position. Con-
sidering the possible* international aspect of the con-
troversy, we granted the petition, and appropriate writs 
issued. Counsel have been heard, both orally and by 
briefs.

Nos. 279, 280 and 282 are separate proceedings in rem, 
commenced in the United States District Court, Southern 
District of New York, against The Sao Vicente and The 
Murmugao, to recover for materials, supplies, work and 
labor furnished to them. In each cause, after arrest of the 
steamer, the Transportes Maritimos do Estado, interven-
ing for its interest, appeared before the court and made 
claim, averring that it was in possession'when the process 
issued, and was the true and bona fide owner. It asked
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to defend accordingly; gave bond for costs and value; and 
secured the vessel’s discharge. Thereafter, the steamer 
answered denying the allegations of the libel, and as a 
distinct and complete defense alleged that it was owned 
and operated by the Transportes Maritimos do Estado, a 
Department of the Government of Portugal not subject 
to suits in courts of the United States. This special de-
fense was declared insufficient and final decrees were duly 
entered. Appeals to the Circuit Court of Appeals were 
dismissed (The Carlo Poma, 255 U. S. 219), that court 
being of opinion that the only controverted point was the 
jurisdiction of the trial court. 281 Fed. Ill and 115.

Nos. 281 and 283 are separate proceedings in personam, 
commenced in the same District Court against Trans-
portes Maritimos do Estado, alleged to be a foreign cor-
poration organized under the laws of the Republic of 
Portugal, to recover for services, goods, wares and mer-
chandise furnished to its steamers The Cunene and The 
Santo Antao. The Murmugao was attached. The re-
spondents answered, made general denials, and, as a dis-
tinct and complete defense, alleged The Cunene and The 
Santo Antao were owned and operated by a Department 
of the sovereign Government of Portugal, and that the 
court was therefore without jurisdiction. This defense 
was held insufficient. Appeals to the Circuit Court of 
Appeals were dismissed upon the view that they involved 
only the question of jurisdiction.

• We are of the opinion that the writs of certiorari were 
improvidently awarded and must be dismissed. The Con-
sul General was not party to any of the proceedings below, 
and is not competent, merely by virtue of his office, to 
appear here for his Government and claim immunity from 
process in the manner attempted. In The Anne, 3 Wheat. 
435, 445, a prize proceeding for condemnation, a claim 
was interposed in behalf of the Spanish Consul, for resti-
tution of the vessel because of asserted violation of the
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neutral territory of Spain. Speaking through Mr. Justice 
Story, this Court said:

“And this brings us to the second question in the cause; 
and that is, whether it was competent for the Spanish 
consul, merely by virtue of his office, and without the spe-
cial authority of his government, to interpose a claim in 
this case for the assertion of the violated rights of his 
sovereign? We are of opinion, that his office confers on 
him no such legal competency. A consul, though a public 
agent, is supposed to be clothed with authority only for 
commercial purposes. He has an undoubted right to in-
terpose claims for the restitution of property belonging to 
the subjects of his own country; but he is not considered 
as a minister, or diplomatic agent of his sovereign, in-
trusted, by virtue of his office, with authority to represent 
him in his negotiations with foreign states, or to vindicate 
his prerogatives. There is no doubt, that his sovereign 
may specially intrust him with such authority; but in 
such case his diplomatic character is superadded to his 
ordinary powers, and ought to be recognized by the gov-
ernment within whose dominions he assumes to exercise it. 
There is no suggestion or proof of any such delegation of 
special authority in this case; and therefore, we consider 
this claim as asserted by an incompetent person, and on 
that ground, it ought to be dismissed.”

And see United States v. Wong Kim Ark, 169 U. S. 649, 
678; In re Baiz, 135 U. S. 403, 424; Ex parte Muir, 254 
U. S. 522, 532; The Pesaro, 255 U. S. 216, 218.

Dismissed.
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KEOGH v. CHICAGO & NORTHWESTERN RAIL-
WAY COMPANY ET AL.

ERROR TO THE CIRCUIT COURT OF APPEALS FOR THE SEVENTH 
CIRCUIT.

No. 51. Argued October 12, 1922.—Decided November 13, 1922.

1. Approval of rates as reasonable and non-discriminatory, by the 
Interstate Commerce Commission, fixes their character as such in 
relation to a shipper who took part in the proceedings. P. 161.

2. A combination of carriers to fix rates may be illegal and subject to 
proceedings by the Government, under the Anti-Trust Act, even 
though the rates are reasonable and non-discriminatory, and, it 
seems, even though they have been approved by the Interstate 
Commerce Commission. P. 161.

3. But a private shipper cannot recover damages from the carriers 
in such a case, under § 7 of the Anti-Trust Act, upon the ground 
that he lost the benefit of rates still lower, which, but for the con-
spiracy, he would have enjoyed, because:

(a) The fact that a rate results from a conspiracy in violation of the 
Anti-Trust Act does not render it necessarily illegal; and, as the 
legality of rates is determined by the Act to Regulate Commerce, 
and the shipper who suffers from illegal (unreasonable or discrim-
inatory) rates has his remedy in damages under that act, it seems 
that Congress did not intend to provide him a further remedy for 
such illegal rates under § 7 of the Anti-Trust Act, and a fortiori 
none where the rates fixed by the conspiracy were found legal by 
the Commission. P. 162.

(b) The right of action given by § 7 of the Anti-Trust Act to one 
“injured in his business or property,” implies violation of a legal 
right; but the legal right of a shipper respecting a carrier’s rates 
is measured by the published tariff, and, to enforce a departure 
from this through a recovery under § 7, would be, in effect, to give 
the shipper an illegal preference. P. 163.

(c) Recovery would depend upon the plaintiff’s proving that lower 
rates, which, but for the conspiracy, the carriers would have main-
tained, would have been non-discriminatory—a question which, 
generically, must first be submitted to the Interstate Commerce 
Commission, yet which, specifically, is not within its cognizance, 
because hypothetical. P. 163.
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(d) The damages, if any, resulting to the shipper from the establish-
ment of the higher rates could not be proved by facts from which 
their existence and amount were logically and legally inferable, 
but are purely speculative. P. 164.

271 Fed. 444, affirmed.

Error  to a judgment of the Circuit Court of Ap-
peals, affirming a judgment of the District Court for 
defendant railroad companies and individuals, in an ac-
tion brought by Keogh under § 7 of the Anti-Trust Act 
to recover damages alleged to have resulted from a com-
bination to fix railroad rates, in restraint of interstate 
commerce.

Mr. H. P. Young, with whom Mr. W. T. Alden, Mr. 
C. R. Latham and Mr. Charles Martin were on the briefs, 
for plaintiff in error.

Sections 1 and 2 of the Anti-Trust Act prohibit all 
contracts and combinations which directly restrain trade 
or commerce.

Competition is the natural law of trade and the Anti- 
Trust Act was intended to prevent any contracts or com-
binations which destroy or stifle competition.

The mere fact that the rates fixed and maintained by 
the combination of the defendant companies were not 
excessive or unreasonable does not constitute a defense 
to an action under the Anti-Trust Act. Standard Oil 
Co. v. United States, 221 U. S. 1, 65; United States v. 
American Tobacco Co., 221 U. S. 106, 179; United States 
v. Joint Traffic Association, 171 U. S. 505, 571; United 
States v. Trans-Missouri Freight Association, 166 U. S. 
290, 339; United States v. Union Pacific R. R. Co., 226 
U. S. 61, 83; Northern Securities Co. v. United States, 
193 U. S. 197, 340; Thomsen v. Cayser, 243 U. S. 66, 86; 
Grenada Lumber Co. v. Mississippi, 217 U. S. 433.

The right of a railroad company to charge reasonable 
rates does not include the right to enter into an agree -
ment or combination to maintain reasonable rates.
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It was the duty of the defendants to compete, and the 
Anti-Trust Act has a stricter application to them than 
to combinations of persons or corporations engaged in 
private pursuits. United States n . Trans-Missouri 
Freight Association, 166 U. S. 290, 336; Thomsen n . 
Cayser, 243 U. S. 66, 85; United States v. Union Pacific 
R. R. Co., 226 U. S. 61, 86.

The natural effect of competition is to lower rates, and 
the direct and immediate effect of the agreement or com-
bination described in the declaration was to increase the 
rates over the prevailing competitive rates.

The declaration alleges that plaintiff was compelled to 
pay more than a reasonable competitive rate, and that 
his business was injured and he suffered a loss of profits. 
These are proper elements of damage under the statute.

A general allegation of damages is sufficient, especially 
where no special demurrer or motion to make more spe-
cific is filed. The amount of such damages should have 
been submitted to the jury.

The findings of the Interstate Commerce Commission 
are not a bar to this suit, nor even admissible in evidence. 
The Commission has no power to decide questions arising 
under the Anti-Trust Act, and it has so held in the deci-
sions relied upon in the special pleas of defendants.

The Commission is an administrative body and its 
findings have only the effect provided by statute. The 
act creating it does not give its findings any effect in other 
than proceedings under the Commerce Act. Even where 
the Commission makes a money award, its order is only 
prima facie evidence of the facts therein stated. Meeker 
v. Lehigh Valley R. R. Co., 236 U. S. 412.

The finding of the Commission relates to a maximum 
rate which carriers must not exceed. It has no power 
to name the specific rate to be charged, nor can it deter-
mine the reasonable rates that would prevail under nat-
ural or competitive conditions.
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Plaintiff is entitled under the Constitution to have a 
jury pass upon the issues and assess the damages.

Even in an action under the Commerce Act to recover 
damages for excessive freight charges, wherein the award 
of damages made by the Commission is admitted as prima 
facie evidence, the plaintiff is entitled to a jury trial.

The mere fact that the increased rates were filed with 
the Commission and published by the defendants sepa-
rately, does not exempt them from liability under the 
Anti-Trust Act for their unlawful acts in agreeing jointly 
upon the rates. The Commerce Act cannot be made a 
refuge for violators of the Anti-Trust Act.

Mr. Bruce Scott, with whom Mr. R. V. Fletcher, Mr. 
Kenneth F. Burgess and Mr. J. C. James were on the brief, 
for defendants in error.

Mr . Justi ce  Brandeis  delivered the opinion of the 
Court.

This action, under § 7 of the Anti-Trust Act, July 2, 
1890, c. 647, 26 Stat. 209, was brought by Keogh in the 
federal District Court for Northern Illinois, Eastern 
Division, in November, 1914. Eight railroad companies 
and twelve individuals were made defendants. The case 
was heard upon demurrer to a special plea; the demurrer 
was overruled; judgment was entered for defendants, 
plaintiff electing to stand upon his demurrer; and this 
judgment was affirmed by the Circuit Court of Appeals 
for the Seventh Circuit. 271 Fed. 444. The case is here 
on writ of error.

The cause of action set forth was this: Keogh is a 
manufacturer of excelsior and flax tow at St. Paul, 
Minnesota. The defendant corporations are interstate 
carriers engaged in transporting freight from St. Paul to 
points in other States. Prior to September 1, 1912, these 
carriers formed an association known as the Western 
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Trunk Line Committee. The individual defendants are 
officers and agents of the carriers and represent them in 
that Committee. It is a function of the Committee to 
secure agreement in respect to freight rates among the 
constituent railroad companies, which would otherwise be 
competing carriers. By means of such agreement, com-
petition as to interstate rates from St. Paul on excelsior 
and tow was eliminated; uniform rates were established; 
and interstate commerce was restrained. The uniform 
rates so established were arbitrary and unreasonable; 
they were higher than those theretofore charged; and 
they were higher than the rates would have been if com-
petition had not been thus eliminated. Through this 
agreement for uniform rates Keogh was damaged. The 
declaration contains a schedule of the amounts paid by 
him in excess of those which would have been paid under 
rates prevailing before September 1, 1912, and which, but 
for the conspiracy, would have remained in effect. He 
claims damages to the extent of this difference in rates. 
He also alleges as an item of damages that the increase 
in freight rates lessened the value of his St. Paul factory 
through loss of profits.

Defendants set up the fact that every rate complained 
of had been duly filed by the several carriers with the 
Interstate Commerce Commission; that upon such filing 
the rates had been suspended for investigation, upon 
complaint of Keogh, pursuant to the Act to Regulate 
Commerce, February 4, 1887, c. 104, 24 Stat. 379, 384, 
as amended; that after extensive hearings, in which 
Keogh participated, the rates were approved by the Com-
mission ; and that they were not made effective until after 
they had been so approved. The character of the pro-
ceedings before the Commission was more fully shown by 
reference to Keogh n . Chicago, Burlington & Quincy 
R. R. Co., 24 I. C. C. 606; also Rates on Excelsior and 
Flax Tow from St. Paul, Minn., 26 I. C. C. 689; Rates
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on Excelsior and Flax Tow from St. Paul, Minn., 29 I. 
C. C. 640; Morris, Johnson, Brown, Manufacturing Co. 
v. Illinois Central R. R. Co., 30 I. C. C. 443; The Excel-
sior and Flax Tow Cases, 36 I. C. C. 349.

The case is presented on these pleadings. Whether 
there is a cause of action under § 7 of the Anti-Trust 
Act is the sole question for decision. Keogh contends 
that his rights are not limited to the protection against 
unreasonably high or discriminatory rates afforded him 
by the Act to Regulate Commerce; that under the Anti- 
Trust Act he was entitled to the benefit of competitive 
rates; that the elimination of competition caused the 
increase in his rates; and that, as he has been damaged 
thereby, he is entitled to recover. The instrument by 
which Keogh is alleged to have been damaged is rates 
approved by the Commission. It is, however, conceiv-
able that, but for the action of the Western Trunk Line 
Committee, one, or more, of these railroads would have 
maintained lower rates. Rates somewhat lower might 
also have been reasonable. Moreover, railroads had 
often, in the fierce struggle for business, established un- 
remunerative rates. Since the case arose prior to the 
Transportation Act 1920, February 28, c. 91, § 418, 41 
Stat. 456, 474, 485, the carriers were at liberty to establish 
or maintain, even unreasonably low rates provided they 
were not discriminatory. Compare Interstate Commerce 
Commission v. Baltimore & Ohio R. R. Co., 145 U. S. 
263, 277; Skinner & Eddy Corporation v. United States, 
249 U. S. 557, 565.

All the rates fixed were reasonable and non-discrimi- 
natory. That was settled by the proceedings before 
the Commission. Los Angeles Switching Case, 234 U. S. 
294. But under the Anti-Trust Act, a combination of 
carriers to fix reasonable and non-discriminatory rates 
may be illegal; and if so, the Government may have re-
dress by criminal proceedings under § 3, by injunction

45646°—23------ 11 
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under § 4, and by forfeiture under § 6. That was settled 
by United States n . Trans-Missouri Freight Association, 
166 U. S. 290, and United States v. Joint Traffic Associa-
tion, 171 U. S. 505. The fact that these rates had been 
approved by the Commission would not, it seems, bar 
proceedings by the Government. It does not, however, 
follow that Keogh, a private shipper, may recover dam-
ages under § 7 because he lost the benefit of rates still 
lower, which, but for the conspiracy, he would have en-
joyed. There are several reasons why he cannot.

A rate is not necessarily illegal because it is the result 
of a conspiracy in restraint of trade in violation of the 
Anti-Trust Act. What rates are legal is determined by 
the Act to Regulate Commerce. Under § 8 of the latter 
act the exaction of any illegal rate makes the carrier 
liable to the “person injured thereby for the full amount 
of damages sustained in consequence of any such viola-
tion” together with a reasonable attorney’s fee. Sections 
9 and 16 provide for the recovery of such damages either 
by complaint before the Commission or by an action in a 
federal court. If the conspiracy here complained of had 
resulted in rates which the Commission found to be illegal 
because unreasonably high or discriminatory, the full 
amount of the damages sustained, whatever their nature, 
would have been recoverable in such proceedings. Louis-
ville & Nashville R. R. Co. v. Ohio Valley Tie Co., 242 
U. S. 288. Can it be that Congress intended to provide 
the shipper, from whom illegal rates have been exacted, 
with an additional remedy under the Anti-Trust Act? 
See Meeker v. Lehigh Valley R. R. Co., 162 Fed. 354. 
And if no remedy under the Anti-Trust Law is given 
where the injury results from the fixing of rates which are 
illegal, because too high or discriminatory, may it be 
assumed that Congress intended to give such a remedy 
where, as here, the rates complained of have been found 
by the Commission to be legal and while in force had to be 
collected by the carrier?
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Section 7 of the Anti-Trust Act gives a right of action 
to one who has been “ injured in his business or property.” 
Injury implies violation of a legal right. The legal rights 
of shipper as against carrier in respect to a rate are meas-
ured by the published tariff. Unless and until suspended 
or set aside, this rate is made, for all purposes, the legal 
rate, as between carrier and shipper. The rights as de-
fined by the tariff cannot be varied or enlarged by either 
contract or tort of the carrier. Texas & Pacific R. R. Co. 
v. Mugg, 202 U. S. 242; Louisville & Nashville R. R. Co. 
v. Maxwell, 237 U. S. 94; Atchison, Topeka & Santa Fe 
Ry. Co. v. Robinson, 233 U. S. 173; Dayton Iron Co. v. 
Cincinnati, New Orleans & Texas Pacific Ry. Co., 239 
U. S. 446; Erie R. R. Co. v. Stone, 244 U. S. 332. And 
they are not affected by the tort of a third party. Com-
pare Pittsburgh, Cincinnati, Chicago & St. Louis Ry. Co. 
v. Fink, 250 U. S. 577. This stringent rule prevails, be-
cause otherwise the paramount purpose of Congress— 
prevention of unjust discrimination—might be defeated. 
If a shipper could recover under § 7 of the Anti-Trust Act 
for damages resulting from the exaction of a rate higher 
than that which would otherwise have prevailed, the 
amount recovered might, like a rebate, operate to give 
him a preference over his trade competitors. It is no 
answer to say that each of these might bring a similar 
action under § 7. Uniform treatment would not result, 
even if all sued, unless the highly improbable happened, 
and the several juries and courts gave to each the same 
measure of relief. Compare Texas & Pacific Ry. Co. v. 
Abilene Cotton Oil Co., 204 U. S. 426, 440.

The character of the issues involved raises another 
obstacle to the maintenance of the action. The burden 
resting upon the plaintiff would not be satisfied by prov-
ing that some carrier would, but for the illegal conspiracy, 
have maintained a rate lower than that published. It 
would be necessary for the plaintiff to prove, also, that
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the hypothetical lower rate would have conformed to the 
requirements of the Act to Regulate Commerce. For 
unless the lower rate was one which the carrier could 
have maintained legally, the changing of it could not con-
ceivably give a cause of action. To be legal a rate must 
be non-discriminatory. And the proceedings before the 
Commission in this controversy illustrate how readily 
claims of unjust discrimination arise. See Morris, John-
son, Brown, Manufacturing Co. v. Illinois Central R. R. 
Co., 30 I. C. C. 443. For this reason, it is possible that 
no lower rate from St. Paul on tow and excelsior could 
have been legqjly maintained without reconstituting the 
wWble rate structure for many articles moving in an im-
portant section of the country. But it is the Commission 
which must determine whether a rate is discriminatory; 
at least, in the first instance. See Abilene Case, supra; 
Great Northern Ry. Co. v. Merchants Elevator Co., 259 
U. S. 285. It has been suggested that this require-
ment does not necessarily bar an action involving that 
issue; for a court might suspend its proceeding until 
the question of discrimination had been determined by 
the Commission. But here the difficulty presented could 
not be overcome by such a practice. The powers con-
ferred upon the Commission are broad. It may investi-
gate and decide whether a rate has been, whether it is, or 
whether it would be discriminatory. But by no conceiv-
able proceeding could the question whether a hypothetical 
lower rate would under conceivable conditions have been 
discriminatory, be submitted to the Commission for deter-
mination. And that hypothetical question is one with 
which plaintiff would necessarily be confronted at a trial.

Finally, not only does the injury complained of rest on 
hypothesis (compare International Harvester Co, v. Ken-
tucky, 234 U. S. 216, 222-224); but the damages alleged 
are purely speculative. Under § 7 of the Anti-Trust Act, 
as under § 8 of the Act to Regulate Commerce, Pennsyl-
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vania R. R. Co. v. International Coal Mining Co., 230 
U. S. 184, recovery cannot be had unless it is shown, that, 
as a result of defendants’ acts, damages in some amount 
susceptible of expression in figures resulted. These dam-
ages must be proved by facts from which their existence 
is logically and legally inferable. They cannot be sup-
plied by conjecture.1 To make proof of such facts would 
be impossible in the case before us. It is not like those 
cases where a shipper recovers from the carrier the 
amount by which its exaction exceeded the legal rate. 
Southern Pacific Co. v. Darnell-Taenzer Co., 245 U. S. 
531. Here the instrument by which the damage is alleged 
to have been inflicted is the legal rate, which, while in 
effect, had to be collected from all shippers. Exaction of 
this higher legal rate may not have injured Keogh at all; 
for a lower rate might not have benefited him. Every 
competitor was entitled to be put—and we must presume 
would have been put—on a parity with him. And for 
every article competing with excelsior and tow, like ad-
justment of the rate must have been made. Under these 
circumstances no court or jury could say that, if the rate 
had been lower, Keogh would have enjoyed the difference 
between the rates or that any other advantage would have 
accrued to him. The benefit might have gone to his cus-
tomers, or conceivably, to the ultimate consumer.

Affirmed.

’Compare Central Coal & Coke Co. v. Hartman, 111 Fed. 96; 
Motion Picture Patents Co. v. Eclair Film Co., 208 Fed. 416; 
Locker v. American Tobacco Co., 218 Fed. 447; American Sea Green 
Slate Co. v. O’Halloran, 229 Fed. 77, 79; Noyes v. Parsons, 245 
Fed. 689.
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BALTIMORE & OHIO SOUTHWESTERN RAIL-
ROAD COMPANY v. SETTLE ET AL., PARTNERS 
UNDER THE FIRM NAME OF W. H. SETTLE 
& CO.

ERROR TO THE CIRCUIT COURT OF APPEALS FOR THE SIXTH 
CIRCUIT.

No. 83. Argued October 20, 1922.—Decided November 13, 1922.

1. Whether a shipment of goods is interstate, and is therefore subject 
to the rates provided by the carrier’s interstate tariff, depends 
upon the essential Character of the movement, and this character 
is not necessarily determined by the contract between shipper and 
carrier. P. 169.

2. Neither through billing, uninterrupted movement, continuous pos-
session by the carrier nor unbroken bulk is an essential of inter-
state shipment, though these are common incidents of through 
shipment, and their presence or absence may be important evi-
dence of the intention with which a shipment was made, when 
that question is in issue. P. 171.

3. Where the shipper bills his goods from one State to a point in 
another, paying the interstate rate, and, after receiving delivery 
of the loaded cars at the latter point, reships them within a few 
days to another point in the second State on local bills, paying the 
local freight rate, intending throughout to move them to this 
destination from the point of origin and interrupting the move-
ment only that he may take advantage of a difference in his favor 
between the through rate and the sum of those paid, his intention, 
thus carried out, determines, as a matter of law, the essential 
nature of the entire movement as a movement in interstate 
commerce. P. 171.

4. In such a case the through interstate rate is the only lawful rate; 
and the misuse of the intermediate rates unjustly depletes the 
carrier’s revenues and opens the door to discrimination, contrary 
to the Act to Regulate Commerce. P. 172.

272 Fed. 675, reversed.

Error  to a judgment of the Circuit Court of Appeals 
which affirmed a judgment of the District Court adverse 
to the Railroad Company in its action to recover the
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difference between the amount due on interstate ship-
ment of lumber measured by the through interstate tariff, 
and a less amount paid under a combination of interstate 
and local rates. See 272 Fed. 675; 249 Fed. 913.

Mr. George Hoadly, with whom Mr. Judson Harmon 
and Mr. Edward Colston were on the brief, for plaintiff 
in error.

Mr. Harry C. Barnes, for defendants in error, submitted.

Mr . Justi ce  Brandeis  delivered the opinion of the 
Court.

The Baltimore & Ohio Southwestern Railroad has 
freight stations at Oakley and at Madisonville, both 
within the city limits of Cincinnati. It duly published, 
in connection with other carriers, interstate carload rates 
on lumber from southern points to Oakley and to Madi-
sonville. It also duly published intrastate carload rates 
from Oakley to Madisonville. The interstate rates to 
Madisonville were higher than the interstate rates to 
Oakley plus the local rate from Oakley to Madisonville. 
W. H. Settle & Co., who are lumber dealers, with a place 
of business at Madisonville, had lumber shipped from 
the South to Oakley; paid the freight to that point; re-
ceived at that station delivery of the loaded cars on the 
team tracks or in the bulk yard; and, without unloading 
any of the cars, reshipped them within a few days to Mad-
isonville on local bills of lading, paying the local freight 
rate. Thus, the shippers secured transportation of the 
lumber to Madisonville by paying less in freight charges 
than would have been payable according to the interstate 
tariff, if the cars had been billed through to Madisonville. 
At the time these cars were shipped from points of origin, 
and continuously thereafter, it had been the intention of 
the shippers that the cars should go to Madisonville. 
They were billed to Oakley and physical possession was
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taken by the shipper there, in order to get the benefit of 
the lower freight charges resulting from the combination 
of rates. The railroad insisted that, in view of this fact, 
the through rate to Madisonville applied; and it brought 
an action against the shippers, in the Federal District 
Court for Southern Ohio, Western Division, to recover 
the difference between the amounts actually received and 
the through rate to Madisonville. A demurrer to the 
petition, which set up the above facts, was overruled by 
the trial court; judgment entered thereon was reversed 
by the Circuit Court of Appeals for the Sixth Circuit; 
and the case was remanded to the District Court. 249 
Fed. 913. The railroad then discontinued that suit and 
brought this one in the same court. The action was tried 
before a jury; the facts above stated were shown; the 
shippers got the verdict; and judgment entered for them 
was affirmed by the Circuit Court of Appeals. 272 Fed. 
675. The case is here on writ of error.

It is admitted that if the reshipment from Oakley to 
Madisonville was part of a through interstate movement, 
the railroad was entitled to recover. The question is 
presented whether, in view of the undisputed facts, the 
original and continuing intention so to reship made the 
reshipment, as matter of law, part of a through interstate 
movement. The following instruction given and ex-
cepted to shows sufficiently how the question arose:

“As a matter of law, the existence of an original and 
continuing intention in the minds of the defendants 
Settle and Clephane to reship this lumber from Oakley 
to Madisonville, for the purpose of saving expense, is not, 
of itself, sufficient to convert the shipments into through 
shipments, if there was otherwise a good-faith delivery 
at Oakley. . . . • If there was a good-faith delivery of 
this lumber at Oakley, to Settle and Clephane, the fact 
they always had an intention in their mind, and perse-
vered in that intention, of reshipping it to Madisonville
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for the purpose of saving money on freight, that would 
not necessarily constitute a through shipment in inter-
state commerce.”

No material fact, evidential or ultimate, had been left 
in dispute. There was no room for any issue of good 
faith to be determined by the jury. Physical delivery of 
the cars to the shippers had been made at Oakley, after 
payment of the freight and other charges. The shippers 
had no place of business at Oakley. The delivery there 
was the completion of one stage in the contemplated 
movement to Madisonville. After a brief interval the 
second stage was begun under the local bill of lading. It 
was conceivable that the shippers might find a customer 
who would take the lumber at Oakley; and, in that event, 
the rail movement would have ended there. But that 
was not probable or expected; nor was it the reason for 
shipping to Oakley. The movement had been divided 
by the shippers into two stages—instead of using through 
billing—because they believed that by so doing they 
could secure transportation to Madisonville at less than 
the through interstate rate. Whether under the Act to 
Regulate Commerce lower intermediate rates can be so 
used in combination, is the precise question for decision.

The contention of the shippers is that the character of 
a movement, as intrastate or interstate, and, hence, what 
the applicable rate is, depends solely upon the contract 
of transportation entered into between shipper and car-
rier at the point of origin of the traffic; that when an 
interstate shipment reaches the destination named in this 
contract and, after payment of charges, delivery is taken 
there by the consignee, the contract for interstate trans-
portation is ended; that any subsequent movement of 
the commodity is, of necessity, under a new contract with 
the carrier and at the published rate; and that, since this 
lumber came to rest at Oakley before that new move-
ment, the reshipment from there to Madisonville (both
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stations being within the State of Ohio), was an intra-
state movement. This contention gives to the trans-
portation contract an effect greater than is consistent 
with the purposes of the Act to Regulate Commerce. 
The rights of shipper against carrier are determined by 
law through the provisions of the tariff which are em-
bodied in the applicable published rate. Atchison, To-
peka & Santa Fe Ry. Co. v. Robinson, 233 U. S. 173; 
Western Union Telegraph Co. v. Esteve Brothers & Co., 
256 U. S. 566. And whether the interstate or the intra-
state tariff is applicable depends upon the essential char-
acter of the movement. That the contract between ship-
per and carrier does not necessarily determine the char-
acter was settled by a series of cases in which the subject 
received much consideration. Southern Pacific Terminal 
Co. v. Interstate Commerce Commission, 219 U. S. 498; 
Ohio Railroad Commission v. W orthington, 225 U. S. 
101; Texas cfc New Orleans R. R. Co. v. Sabine Tram Co., 
227 U.S. Ill; Railroad Commission of Louisiana v. Texas 
& Pacific Ry. Co., 229 U. S. 336. And in Baer Brothers 
Mercantile Co. v. Denver & Rio Grande R. R. Co., 233 
U. S. 479, 490, this Court held that a carrier cannot, by 
separating the rate into its component parts, charging 
local rates and issuing local way bills, convert an inter-
state shipment into intrastate transportation, and thereby 
deprive a shipper of the benefit of an appropriate rate for 
a through interstate movement.

If the intention with which the shipment was made 
had been actually in issue, the fact that possession of the 
cars was taken by the shipper at Oakley and that they 
were not rebilled for several days, would have justified 
the jury in finding that it was originally the intention to 
end the movement at Oakley and that the rebilling to 
Madisonville was an afterthought. But the defendant 
Clephane admitted at the trial that it was intended from 
the beginning that the cars should go to Madisonville;
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and this fact was assumed in the instructions complained 
of. In other words, Madisonville was at all times the 
destination of the cars; Oakley was to be merely an inter-
mediate stopping place; and the original intention per-
sisted in was carried out. That the interstate journey 
might end at Oakley was never more than a possibility. 
Under these circumstances, the intention as it was carried 
out determined, as matter of law, the essential nature of 
the movement; and hence that the movement through to 
Madisonville was an interstate shipment. For neither 
through billing, uninterrupted movement, continuous 
possession by the carrier, nor unbroken bulk, is an essen-
tial of a through interstate shipment. These are com-
mon incidents of a through shipment; and when the 
intention with which a shipment was made is in issue, 
the presence, or absence, of one or all of these incidents 
may be important evidence bearing upon that question. 
But where it is admitted that the shipment made to the 
ultimate destination had at all times been intended, these 
incidents are without legal significance as bearing on the 
character of the traffic. For instance, in many cases 
involving transit or reconsignment privileges in blanket 
territory, most or all of these incidents are absent, and 
yet the through interstate tariffs apply. See Atchison, 
Topeka & Santa Fe Ry. Co. v. Harold, 241 U. S. 371; 
St. Louis Southwestern Ry. Co. v. United States, 245 
U. S. 136; Central Railroad Co. of New Jersey n . United 
States, 257 U. S. 247. Compare Philadelphia & Reading 
Ry. Co. v. Hancock, 253 U. S. 284.

Through rates are, ordinarily, made lower than the sum 
of the intermediate rates. This practice is justified, in 
part, on the ground that operating costs of a through 
movement are less than the aggregate costs of the two 
independent movements covering the same route. But 
there may be traffic or commercial conditions which com-
pel, or justify, giving exceptionally low rates to move-
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ments which are intermediate. The mere existence of 
such intermediate rates confers no right upon the shipper 
to use them in combination to defeat the applicable 
through rate. Here, there had been published interstate 
rates for the transportation from the southern points to 
Madisonville. Eor such transportation the interstate 
rates to Madisonville were the only lawful rates. To 
permit the applicable through interstate rate to be de-
feated by use of a combination of intermediate rates 
would open wide the door to unjust discrimination. And 
it would unjustly deplete the revenues of the carrier. 
The sole question, therefore, which could arise in this 
case was whether the movement actually entered upon 
at point of origin, and persisted in, was transportation 
of the lumber to Madisonville.

Before the decisions above referred to it was commonly 
assumed that, while a carrier, or one of its employees, 
might not act as a reconsigning agent for a shipper in 
order to enable him to use a combination of lower inter-
mediate rates and thus avoid the higher charges incident 
to the through interstate movement, the shipper might 
so use the combination, provided he consigned the car to 
himself at the intermediate point, there paid the charges, 
took possession, and then reshipped the car on the local 
rate to its real destination.1 The distinction made was 
without basis in reason. To permit carriers’ revenues 
from interstate rates to be depleted by such misuse of a 
combination of intermediate rates would be no less in-
consistent with the provisions and purposes of the Act to 
Regulate Commerce than to permit them to be used as a 
means oL discrimination. And, since the decisions cited

1 See Morgan v. Missouri, Kansas & Texas Ry. Co., 12 I. C. C. 
525, 528; Wood Butter Co. v. Cleveland, Cincinnati, Chicago & St. 
Louis Ry. Co., 16 I. C. C. 374; Big Canon Ranch Co. v. Galveston, 
Harrisburg & San Antonio Ry. Co., 20 I. C. C. 523, 526. Compare 
Kurtz v. Pennsylvania Co., 16 I. C. C. 410, 413.
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above were rendered, the principle there declared has been 
steadfastly applied by the Interstate Commerce Commis-
sion for the purpose of protecting revenues of railroads 
against such attacks.1 See also McFadden n . Alabama 
Great Southern R. R. Co., 241 Fed. 562. The decision 
in Gulf, Colorado & Santa Fe Ry. Co. v. Texas, 204 U. S. 
403, relied upon by defendants in error, is entirely con-
sistent with these later decisions of this Court, although 
some expressions in the opinion are not.

'Kanotex Refining Co. v. Atchison, Topeka & Santa Fe Ry. Co., 
34 I. C. C. 271; 46 I. C. C. 495; Rates on Railroad Fuel and Other 
Coal, 36 I. C. C. 1, 8; Lumber Rates from Newcastle, Cal., 37 I. C. C. 
596, 597; Lumber from Easton, Wash., 39 I. C. C. 188, 189; Miller 
Brothers v. St. Louis & San Francisco R. R. Co., 42 I. C. C. 261, 262; 
Memphis Merchants Exchange v. Illinois Central R. R. Co., 43
I. C. C. 378, 391; Woolworth v. Union Pacific R. R. Co., 46 I. C. C. 
437, 438; Sugar Land Mfg. Co. v. Beaumont, Sour Lake & Western 
Ry. Co., 56 I. C. C. 212.

^Chicago, Milwaukee & St. Paul Ry. Co. v. Iowa, 233 U. S. 334, 
was a case of this character. See also Southern Pacific Co. n . Arizona, 
249 U. S. 472; Bracht v. San Antonio & Aransas Pass Ry. Co., 254 
U. S. 489; Illinois Grain to Chicago, 40 I. C. C. 124; Kettle River 
Co. n . Missouri Pacific Ry. Co., 52 I. C. C. 73, 77. On the other 

The mere fact that cars received on interstate move-
ment are reshipped by the consignee, after a brief inter-
val, to another point, does not, of course, establish an 
essential continuity of movement to the latter point. 
The reshipment, although immediate, may be an inde-
pendent intrastate movement. The instances are many 
where a local shipment follows quickly upon an interstate 
shipment and yet is not to be deemed part of it, even 
though some further shipment was contemplated when 
the original movement began. Shipments to and from 
distributing points often present this situation, if the 
applicable tariffs do not confer reconsignment or transit 
privileges.2 The distinction is clear between cases of that 
character and the one at bar, where the essential nature of
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the traffic as a through movement to the point of ultimate 
destination is shown by the original and persisting inten-
tion of the shippers which was carried out.

Reversed.
Mr . Justice  Mc Reynolds  dissents.

ZUCHT, BY HER NEXT FRIEND, ETC. v. KING 
ET AL.

ERROR TO THE COURT OF CIVIL APPEALS, FOURTH SUPREME 
JUDICIAL DISTRICT, OF THE STATE OF TEXAS.

No. 84. Argued October 20, 1922.—Decided November 13, 1922.

1. A city ordinance is a law of a State within the meaning of Jud. 
Code, § 237. P. 176.

2. It is the duty of this Court to decline jurisdiction whenever it 
appears that the constitutional question upon which jurisdiction 
depends was not, at the time of granting the writ, a substantial 
question. P. 176.

3. City ordinances making vaccination a condition to attendance at 
public or private schools and vesting broad discretion in health 
authorities to determine when and under what circumstances the 
requirement shall be enforced are consistent with the Fourteenth 
Amendment and, in view of prior decisions, a contrary contention 
presents no substantial constitutional question. P. 176.

4. The question whether city officials have administered a valid 
ordinance in such a way as to deny the plaintiff the equal protec-
tion of the laws, is not one of those upon which the judgment of 
a state court may be brought here by writ of error. P. 177.

Writ of error to review 225 S. W. 267, dismissed.

Error  to a judgment of the court below affirming a 
judgment of a trial court which dismissed the bill in a 
suit for injunction, mandamus and damages.

hand there are many instances where the grant by tariffs of exten-
sive transit or reconsignment privileges have rendered what other-
wise would be independent local movements, a part of the through 
interstate shipment. See In Matter of Substitution of Tonnage at 
Transit Points, 18 I. C. C. 280; The Transit Case, 24 I. C. C. 340.
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Mr. Don A. Bliss for plaintiff in error.

Mr. R. L. Ball and Mr. A. W. Seeligson, for defendants 
in error, submitted. Mr. T. H. Ridgeway, Mr. Raymond 
Marshall, Mr. B. W. Teagarden and Mr. C. W. Trueheart 
were also on the brief.

Mr . Justi ce  Brandeis  delivered the opinion of the 
Court.

Ordinances of the City of San Antonio, Texas, provide 
that no child or other person shall attend a public school 
or other place of education without having first presented 
a certificate of vaccination. Purporting to act under 
these ordinances, public officials excluded Rosalyn Zucht 
from a public school because she did not have the required 
certificate and refused to submit to vaccination. They also 
caused her to be excluded from a private school. There-
upon Rosalyn brought this suit against the officials in a 
court of the State. The bill charges that there was then 
no occasion for requiring vaccination; that the ordinances 
deprive plaintiff of her liberty without due process of 
law by, in effect, making vaccination compulsory; and, 
also, that they are void because they leave to the Board 
of Health discretion to determine when and under what 
circumstances the requirement shall be enforced without 
providing any rule by which that board is to be guided 
in its action and without providing any safeguards against 
partiality and oppression. The prayers were for an in-
junction against enforcing the ordinances, for a writ of 
mandamus to compel her admission to the public school, 
and for damages. A general demurrer to the bill of 
complaint was sustained by the trial court; and, plaintiff 
having declined to amend, the bill was dismissed. This 
judgment was affirmed by the Court of Civil Appeals for 
the Fourth Supreme Judicial District, 225 S. W. 267; a 
motion for rehearing was overruled; and an application 
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for a writ of error to the Supreme Court of Texas was 
denied by that court. A petition for a writ of certiorari 
filed in this Court was dismissed for failure to comply 
with Rule 37. 257 U. S. 650. The case is now here on 
writ of error granted by the Chief Justice of the Court 
of Civil Appeals. It is assigned as error that the ordi-
nances violate the due process and equal protection 
clauses of the Fourteenth Amendment; and that as ad-
ministered they denied to plaintiff equal protection of 
the laws.

The validity of the ordinances under the Federal Con-
stitution was drawn in question by objections properly 
taken below. A city ordinance is a law of the State 
within the meaning of § 237 of the Judicial Code as 
amended, which provides a review by writ of error where 
the validity of a law is sustained by the highest court of 
the State in which a decision in the suit could be had. 
Atlantic Coast Line R. R. Co. v. Goldsboro, 232 U. S. 
548, 555. But, although the validity of a law was for-
mally drawn in question, it is our duty to decline juris-
diction whenever it appears that the constitutional ques-
tion presented is not, and was not at the time of granting 
the writ, substantial in character. Sugarman v. United 
States, 249 U. S. 182, 184. Long before this suit was 
instituted, Jacobson v. Massachusetts, 197 U. S. 11, had 
settled that it is within the police power of a State to 
provide for compulsory vaccination. That case and 
others had also settled that a State may, consistently with 
the Federal Constitution, delegate to a municipality au-
thority to determine under what conditions health regula-
tions shall become operative. Laurel Hill Cemetery v. 
San Francisco, 216 U. S. 358. And still others had settled 
that the municipality may vest in its officials broad discre-
tion in matters affecting the application and enforcement 
of a health law. Lieberman v. Van De Carr, 199 U. S. 
552. A long line of decisions by this Court had also set-
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tied that in the exercise of the police power reasonable 
classification may be freely applied and that regulation 
is not violative of the equal protection clause merely be-
cause it is not all-embracing. Adams v. Milwaukee, 228 
U. S. 572. Miller v. Wilson, 236 U. S. 373, 384. In view 
of these decisions we find in the record no question as to 
the validity of the ordinance sufficiently substantial to 
support the writ of error. Unlike Yick Wo v. Hopkins, 
118 U. S. 356, these ordinances confer not arbitrary power, 
but only that broad discretion required for the protection 
of the public health.

The bill contains also averments to the effect that in 
administering the ordinance the officials have discrimi-
nated against the plaintiff in such a way as to deny to her 
equal protection of the laws. These averments do pre-
sent a substantial constitutional question. Neal v. Dela-
ware, 103 U. S. 370. But the question is not of that char-
acter which entitles a litigant to a review by this Court 
on writ of error. The question does not go to the validity 
of the ordinance; nor does it go to the validity of the 
authority of the officials. Compare Taylor v. Taft, 203 
U. S. 461; Champion Lumber Co. v. Fisher, 227 U. S. 
445; Yazoo & Mississippi Valley R. R. Co. v. Clarksdale, 
257 U. S. 10, 16. This charge is of an unconstitutional 
exercise of authority under an ordinance which is valid. 
Compare Stadelman v. Miner, 246 U. S. 544. Unless a 
case is otherwise properly here on writ of error, questions 
of that character can be reviewed by this Court only on 
petition for a writ of certiorari.

45646°—23------12
Writ of error dismissed.
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TAKAO OZAWA v. UNITED STATES.

CERTIFICATE FROM THE CIRCUIT COURT OF APPEALS FOR 
THE NINTH CIRCUIT.

No. 1. Argued October 3, 4, 1922.—Decided November 13, 1922.

1. Section 2169 of the Revised Statutes, which is part of Title XXX 
dealing with naturalization, and which declares: “ The provisions 
of this Title shall apply to aliens, being free white persons, and to 
aliens of African nativity and to persons of African descent,” is 
consistent with the Naturalization Act of June 29, 1906, and was 
not impliedly repealed by it. P. 192.

2. Revised Statutes, § 2169, supra, stands as a limitation upon the 
Naturalization Act, and not merely upon those other provisions 
of Title XXX which remain unrepealed. P. 192.

3. The intent of legislation is to be ascertained primarily by giving 
words their natural significance; but if this leads to an unreason-
able result plainly at variance with the policy of the legislation as 
a whole, the court must look to the reason of the enactment, in-
quiring into its antecedents, and give it effect in accordance with 
its design and purpose, sacrificing, if necessary, the literal meaning, 
in order that the purpose may not fail. P. 194.

4. The term “ white person,” as used in Rev. Stats., § 2169, and in 
all the earlier naturalization laws, beginning in 1790, applies to such 
persons as were known in this country as “ white,” in the racial 
sense, when it was first adopted, and is confined to persons of the 
Caucasian Race. P. 195.

5. The effect of the conclusion that “ white person ” means a Cau-
casian is merely to establish a zone on one side of which are those 
clearly eligible, and on the other those clearly ineligible, to citi-
zenship; individual cases within this zone must be determined as 
they arise. P. 198.

6. A Japanese, born in Japan, being clearly not a Caucasian, cannot 
be made a citizen of the United States under Rev. Stats., § 2169, 
and the Naturalization Act. P. 198.

Ques tio ns  certified by the court below, arising upon 
an appeal to it from a judgment of the District Court of 
Hawaii which dismissed a petition for naturalization. 
The case was argued with Yamashita v. Hinkle, post, 199, 
and was decided at the same time.
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Mr. George W. Wickersham, with whom Mr. David 
L. Withington was on the briefs, for Takao Ozawa.

The Act of June 29, 1906, establishes a uniform rule of 
naturalization, and that rule is not controlled or modi-
fied by § 2169, Rev. Stats.

The constitutional grant of power, the title of the act, 
its scope and terms, show that, save in definitely excepted 
cases, it is a complete, exclusive and uniform rule of 
naturalization.

Congress exercised this power in the first Congress, sec-
ond session, and passed the Act of March 26, 1790, 1 
Stat. 103, entitled, “An Act to establish an uniform rule 
of naturalization.” This act was repealed by a like act 
with a like title in 1795, and that by the Act of April 14, 
1802, 2 Stat. 153, which in turn was entitled, “An Act 
to establish an uniform rule of naturalization.” This in 
turn became Title XXX of the Revised Statutes, which 
comprised the uniform rule of naturalization until the 
passage of the Act of June 29, 1906, which purports to 
be and is entitled, “An Act To establish a Bureau of 
Immigration and Naturalization, and to provide for a 
uniform rule for the naturalization of aliens throughout 
the United States.”

This act purports to be a complete act. It provides, 
in § 3, for exclusive jurisdiction of naturalizing aliens, 
and in § 4, “ that any alien may be admitted to become a 
citizen of the United States in the following manner, and 
not otherwise; ” followed by five paragraphs prescribing 
the conditions of admission, among them, in paragraph 
two, that the petition shall set forth “ every fact material 
to his naturalization and required to be proved upon the 
final hearing of his application.” In § 27 the form of this 
petition is given, containing the allegations which Con-
gress believed were “ material to his naturalization and 
required to be proved,” but nothing with reference to 
color or race.
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The intent of Congress to enact, and its belief that 
it had enacted, a uniform rule for naturalization, cover-
ing the entire subject and even giving to the rules and 
regulations the force of law, are clear. In re Brejo, 
217 Fed. 131; United States v. Rodiek, 162 Fed. 469; 
Bessho v. United States, 178 Fed. 245; In re Leichtag, 
211 Fed. 681; In re Mallari, 239 Fed. 416; Hampden 
County v. Morris, 207 Mass. 167; United States v. Gins-
berg, 243 U. S. 472; United States v. Ness, 245 U. S. 319; 
United States v. Peterson, 182 Fed. 289, 291.

The unrepealed sections of Title XXX and a few other 
special acts provide for naturalization in cases excepted 
from the uniform law. In re Kumagai, 163 Fed. 922; 
In re Lojtus, 165 Fed. 1002; United States v. Meyer, 170 
Fed. 983; In re McNabb, 175 Fed. 511; In re Leichtag, 
supra; United States n . Lengyel, 220 Fed. 720; In re 
Sterbuck, 224 Fed. 1013; In re Tancrel, 221 Fed. 329.

Section 2169 is not restrictive in terms, and if restric-
tive only applies to Title XXX, Rev. Stats., and the 
cases excepted from the general rule. Section 2169, as 
originally enacted, is an enlarging provision, derived from 
the Act of 1870, c. 254, 16 Stat. 256, which extended the 
naturalization laws to aliens of African nativity and to 
persons of African descent. It is not a restrictive 
declaration; and the introduction into it of the words, 
“being free white persons and to aliens,” by the Act of 
1875, c. 80, 18 Stat. 318, does not change the provision 
from an enlarging to a restrictive one. There is nothing 
in the language used to show the intention of Congress 
to restrict naturalization to free white persons and Afri-
cans by this amendment of 1875.

If construed otherwise, naturalization from the passage 
of the Revised Statutes to the amendatory Act of 1875, 
would have been restricted to those of African nativity or 
descent.

The Chinese Exclusion Act of May 6, 1882, c. 126, § 14, 
22 Stat. 58, 61,—passed after it had been held that the
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language of § 2169 excluded the Chinese, In re Ah Yup, 5 
Sawy. 155; and a half Indian, In re Camille, 6 Fed. 256,— 
supports this view. In any event, § 2169 is applicable 
only to Title XXX and does not apply to the Act of June 
29, 1906.

The origin of the Act of 1906 shows that it was in-
tended to be a complete scheme for naturalization, the 
test being “ fitness for citizenship,” with no discrimination 
against Japanese. Message of President Roosevelt, De-
cember 5, 1905, 40 Cong. Rec., pt. 1, p. 99. This policy, 
announced by President Roosevelt, has been steadily fol-
lowed in legislation in respect both to naturalization and 
immigration, including the Immigration Act of 1917.

These acts show the traditional policy of the United 
States to welcome aliens, modified only by restrictions 
against contract laborers, those morally, mentally and 
physically unfit for citizenship and the Chinese, but with 
no restrictions against the Japanese race.

Numerous Chinese Exclusion Acts have been passed; 
but there is no line in any statute before or since 1875 
which indicates any intention to classify the Japanese 
with those excluded or to discriminate against them in 
any way.

This Court in a recent case, in reviewing the history 
of the Immigration Acts, has held that the purpose of 
applying these prohibitions against the admission of 
aliens is to exclude classes (with the possible exception 
of contract laborers) who are undesirable as members of 
the community, even if previously domiciled in the 
United States. Lapina v. Williams, 232 U. S. 78; In re 
Gee Hop, 71 Fed. 274-275.

The Immigration Act of 1917, and the circumstances of 
its passage in Congress, show the clear intention of that 
body to make no declaration that Japanese are excluded 
from naturalization. Any other construction would be 
violative of the existing treaty with Japan.
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The Act of May 9, 1918, amending the Act of June 29, 
1906, tends to support the view that § 2169 is only restric-
tive of Title XXX of which it is a part. No court, ex-
cepting Judge Lowell, In re Hallfidjian, 174 Fed. 834, has 
taken into consideration what that section plainly says.

Section 2169, if applicable to the Act of 1906, must be 
construed like the Act of March 26, 1790, and, so con-
strued, “ free white persons ” means one not black, not a 
negro; which does not exclude Japanese.

At the time the original law was passed, which pro-
vided for the admission of “ aliens being free white per-
sons,” there can be no question but white was used in 
counterdistinction from black, and “ free white persons ” 
included all who were not black. The latter were chiefly 
slaves, regarded as an inferior race.

“White person,” as construed by this Court and by 
the state courts, means a person without negro blood. 
United Stales v. Perryman, 100 U. S. 235; Dred Scott v. 
Sandford, 19 How. 393, 420; Du Vai v. Johnson, 39 Ark. 
182, 192.

The primary definition of these words, as given by the 
great dictionaries, is one who is white, not black, nor a 
negro.

The insertion by Congress of the word “free” in 
§ 2169, in 1875, a word which had a definite meaning in 
1790, but has no meaning if construed as a new enact-
ment in 1875, shows the intention to reenact the old 
section with the old meaning.

Giving the words “ free white persons ” their common 
and popular acceptation in 1875, no “ uniform rule ” can 
be laid down, based on color, race or locality of origin, 
and there is nothing in the laws of the United States, its 
treaties, in the history of the time, or the proceedings of 
Congress, to show that Japanese were intended to be ex-
cluded. Up to 1875, there had been no Japanese immi-
gration, no suggestion of their exclusion. America had
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recently opened Japan to the western civilization, which 
Japan was gladly welcoming.

Judicial construction of the phrase, up to 1875, does not 
sustain such an exclusion. See Dred Scott and Du Vol 
Cases, supra; Lynch v. Clarke, 1 Sandf. 583; People v. 
Hall, 4 Cal. 399; People v. Elyea, 14 Cal. 145. Cf. 2 
Kent’s Comm., p. 72.

No “ uniform rule,” applicable in all* cases, can be 
drawn from the decisions since 1875. Low Wah Suey v. 
Backus, 225 U. S. 460; In re Ah Yup, 5 Sawy. 155; In re 
Hong Yen Chang, 84 Cal. 163; In re Po, 28 N. Y. S. 383; 
In re Alverto, 198 Fed. 688; In re Mozumdar, 207 Fed. 
115; In re Dow, 213 Fed. 355; Ex parte Shahid, 205 Fed. 
812; In re Dow, 226 Fed. 145; United States n . Balsara, 
180 Fed. 694; In re Camille, 6 Fed. 256; In re Mudarri, 
176 Fed. 465; In re Saito, 62 Fed. 126; In re Kumagai, 
163 Fed. 922; Bessho n . United States, 178 Fed. 245; In re 
Knight, 171 Fed. 299; In re Yamashita, 30 Wash. 234; In 
re Nian, 6 Utah, 259; In re Rodriquez, 81 Fed. 337.

The policy of the United States has been to include into 
its citizenship by annexation vast numbers of members 
of races not Caucasian, including many Mongolians. The 
annexation of Hawaii converted thousands of Japanese, 
not to mention other nationalities, into American citizens. 
The most recent is the Porto Rico Act, which makes the 
Porto Ricans, who are as dark as the Japanese, American 
citizens.

The petitioner in the court below presented an incom-
plete list of fourteen naturalizations in various courts, 
and that court says it is understood that about fifty 
Japanese have been naturalized in state and federal 
courts. In fact, the census of 1910 shows 209 American 
born citizens, 420 naturalized, and 389 with first papers, 
who are Japanese.

The words “ free white persons,” neither in their com-
mon and popular meaning, nor in their scientific defini-
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tion, define a race or races, or prescribe a nativity or 
locus of origin. They deal with personalities and the 
qualities of personalities, and are only susceptible of 
meaning those persons fit for citizenship and of the kind 
admitted to citizenship by the policy of the United 
States. The words deal with individuals, not with races, 
nor with natives of any country or of any particular 
descent.

The word “free” is an essential part of the clause. 
Under the Constitution, it is used in opposition to slave. 
It imports a freeman, a superior, as against an inferior 
class.

“White” we have already sufficiently defined, and 
shown that the words “ free white persons ” had in 1875 
acquired a signification in American statute law as ex-
pressing a superior class as against a lower class, or, to 
speak explicitly, a class called “ white ” as against a class 
called “ black ”; the white man against the negro.

“ Person ” is “ a living human being; a man, woman or 
child; an individual of the human race.” United States 
v. Crook, 25 Fed. Cas. 695. The provisions of the Four-
teenth Amendment in reference to persons “ are univer-
sal in the application to all persons within the territorial 
jurisdiction without regard to any difference of race, or 
color, or nationality.” Yick Wo v. Hopkins, 118 U. S. 
369. The same rule has been applied to include aliens 
under the Fifth and Sixth Amendments. Wong Wing v. 
United States, 163 U. S. 235.

No case has considered this point or given emphasis in 
the construction of the section to the words “ free ” and 
“ persons,” which are as important to the construction as 
the word “ white.” Nearly all think the section deals 
with races.

The question certified does not deal with individuals, 
but with a people, and the affirmative answer would ex-
clude a Japanese who is “ white ” in color and is of the 
Caucasian type and race.
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The Japanese are “ free.” They, or at least the domi-
nant strains, are “ white persons,” speaking an Aryan 
tongue and having Caucasian root stocks; a superior class, 
fit for citizenship.

The Japanese are assimilable.
Congress in repeating without qualification the words 

“ white persons ” has left the subject in great uncertainty. 
All authorities without exception agree on dismissing the 
idea of white as a characteristic to be demonstrated by 
ocular inspection. If it is sought to interpret it as an 
ethnological term, authorities are so conflicting that it 
opens the way to serious inequalities of application. To 
apply the ambulatory definition which some of the 
learned judges have adopted, is to rob the law of all 
definiteness and to leave it to the whim of the particular 
judge or court. The only safe rule to adopt is to take 
the term as it undoubtedly was used when the naturaliza-
tion law was first adopted, and construe it as embracing 
all persons not black, until the Act of 1870, and after 
that date, as having no practical significance. If this 
would run counter to the intention of Congress, that body 
can readily amend the act so as to make clear the legisla-
tive intention. But the subject certainly should not be 
left in the uncertain state in which it now is.

So far as the petitioners in the Yamashita case [post, 
199,] are concerned, all that appears is that they were 
born in Japan and that they were duly naturalized by a 
state court in 1902. Every intendment of fact in favor 
of the jurisdiction therefore must be presumed. They 
may have been pure blooded Ainos, and as sflch “Cau-
casian” within the meaning of that term, as employed 
by most of the ethnologists and in a majority of the 
decisions'construing the term “white persons” to mean 
those of the Caucasian race, so that in any event the 
judgment of the lower court must be reversed.



186

260 U. S.

OCTOBER TERM, 1922.

Argument for the United States.

Mr. Solicitor General Beck, with whom Mr. Alfred A. 
Wheat, Special Assistant to the Attorney General, was 
on the brief, for the United States.

The Act of June 29, 1906, is not complete in itself but 
is limited in its application to the eligible classes of per-
sons mentioned in § 2169, Rev. Stats. At the time of the 
passage of the Act of 1906, through a uniform course of 
judicial construction of statutory language, continued in 
the law for over a century, it had become settled that 
Japanese and all other people not of the white or Cau-
casian race were not eligible for naturalization as “ white 
persons.” In re Ah Yup, 5 Sawy. 155; In re Hong Yen 
Chang, 84 Cal. 163; In re Gee Hop, 71 Fed. 274; In re Po, 
28 N. Y. S. 383; In re Nian, 6 Utah, 259; In re Camille, 
6 Fed. 256; In re Burton, 1 Alaska, 111; In re Saito, 62 
Fed. 126.

The Act of 1906 did not extend the privilege of natural-
ization to any persons not theretofore eligible. Section 
2169, Rev. Stats., was not repealed, and was specifically 
reaffirmed by the Act of May 9, 1918, c. 69, 40 Stat. 542, 
making special provision for the naturalization of Fili-
pinos, Porto Ricans, and aliens who served in the military 
and naval forces of the United States. Petition of Charr, 
273 Fed. 207, 210-212.

Since the passage of the Act of 1906, the courts without 
exception have continued to hold that § 2169 was still 
in force, its limitation still binding. In re Alverto, 198 
Fed. 688; In re Kumagai, 163 Fed. 922; In re Knight, 171 
Fed. 299; In re Young, 198 Fed. 715; Bessho v. United 
States, 178 Fed. 245; United States v. Balsara, 180 Fed. 
694; In re Yamashita, 30 Wash. 234; In re Dow, 226 Fed. 
145; Petition of Charr, 273 Fed. 207; In re Halladjian, 174 
Fed. 834; In re Bautista, 245 Fed. 765; In re Singh, 257 
Fed. 209; 246 Fed. 496; In re Lampitoe, 232 Fed. 382; 
In re Mozumdar, 207 Fed. 115.

So the ultimate question is, is the Japanese a white 
person, and it presents itself as a question of statutory
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construction. In the first place it is said that we must 
give to these words the meaning which they had in the 
minds of the legislators of 1790, which is probably true; 
and that they were then used as a sort of “ catchall ” and 
meant all men except Negroes and Indians, which is 
surely untrue. It is undoubtedly true that the men of 
1790 used the words as they understood them, and that 
their purview of possible and probable immigration com-
prised only Negroes and white men. But there is no 
warrant for believing that in their minds the whole 
human race consisted of black men, red men, and white 
men. To do so is to deny them the intelligence which 
they surely possessed. But on the other hand, to argue 
that they cast their eyes over the earth and considered the 
races thereof, and then, with deliberation, chose to ex-
clude Chinese, Japanese, and the other yellow and brown 
peoples, is to give them credit for an imagination which 
they did not have. To ascertain their intent, it is not 
necessary to entangle one’s common sense in a web of 
theory. The men who settled this country were white 
men from Europe and the men who fought the Revolu-
tionary War, framed the Constitution and established the 
Government, were white men from Europe and their 
descendants. They were eager for more of their kind to 
come, and it was to men of their own kind that they held 
out the opportunity for citizenship in the new nation. 
It is quite probable that no member of the first Congress 
had ever seen a Chinese, Japanese or Malay, or knew 
much about them beyond the fact that they were people 
living in remote and almost inaccessible parts of the 
world having manners, customs and language which 
seemed strange, and unwilling to mingle with western 
people. Chinese immigration to this country did not 
begin until after the discovery of gold in California, and 
the census of 1870 was the first to report Japanese, 55 in 
number.
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It is a matter of common knowledge that for many 
years Japan, and to a somewhat less degree, China, main-
tained a policy of isolation, and this policy continued 
from the middle of the seventeenth century until the 
Perry Expedition in 1853. American thought and states-
manship were directed toward Europe, not toward Asia. 
It was Europe and its “set of primary interests” with 
which Washington was concerned in his farewell address, 
and it was against interweaving our destiny with that of 
any part of Europe, or entangling our peace and prosper-
ity in the toils of European ambitions that he warned his 
countrymen. It was European trade that was sought and, 
beyond doubt, European immigration which was desired 
and expected. Citizenship has always been deemed a 
choice possession, and it is not to be presumed that our 
fathers regarded it lightly, to be conferred promiscuously 
according to a “catchall” classification. It could only 
be obtained by those to whom it was given, and the men 
of 1790 gave it only to those whom they knew and re-
garded as worthy to share it with them, men of their own 
type, white men. This does not imply the drawing of 
any narrow or bigoted racial fines, but a broad classifica-
tion inclusive of all commonly called white and exclusive 
of all not commonly so called. This has been the rule 
followed by the courts, and the cases already cited, many 
of which show exhaustive research and wealth of learn-
ing, leave very little to be said. A reading of the opinions 
of the judges who have written in these cases reveals 
impressive unanimity in one respect. Each person ad-
mitted, with the single exception of the Filipino {In re 
Bautista, supra, a special case), was admitted because he 
was deemed as matter of fact to be white; each person 
refused was refused because he was deemed as matter of 
fact not to be white. The ethnological discussions have 
covered a wide range of most interesting subjects, par-
ticularly in the border-line cases, the Syrian case {In re
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Dow, 226 Fed. 145), and the Armenian case (In re 
Halladjian, 174 Fed. 834). But the present case can not 
be regarded as a doubtful case. The Japanese is not, and 
never has beeX regarded as white or of the race of white 
people.

While the views of ethnologists have changed in details 
from time to time, it is safe to say that the classification 
of the Japanese as members of the yellow race is prac-
tically the unanimous view. Unless it could be dem-
onstrated that the Japanese were of the white race, eth-
nological differences would be unimportant, even if other-
wise relevant.

Mr. U. S. Webb, Attorney General of the State of Cali-
fornia, and Mr. Frank English, by leave of court, filed a 
brief as amici curiae.

Mr . Justice  Sutherl and  delivered the opinion of the 
Court.

The appellant is a person of the Japanese race born in 
Japan. He applied, on October 16, 1914, to the United 
States District Court for the Territory of Hawaii to be 
admitted as a citizen of the United States. His petition 
was opposed by the United States District Attorney for 
the District of Hawaii. Including the period of his resi-
dence in Hawaii, appellant had continuously resided in 
the United States for twenty years. He was a graduate 
of the Berkeley, California, High School, had been nearly 
three years a student in the University of California, had 
educated his children in American schools, his family had 
attended American churches and he had maintained the 
use of the English language in his home. That he was 
well qualified by character and education for citizenship 
is conceded.

The District Court of Hawaii, however, held that, hav-
ing been born in Japan and being of the Japanese race, 
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he was not eligible to naturalization under § 2169 of the 
Revised Statutes, and denied the petition. Thereupon 
the appellant brought the cause to the Circuit Court of 
Appeals for the Ninth Circuit and that court has certified 
the following questions, upon which it desires to be in-
structed :

“ 1. Is the Act of June 29, 1906 (34 Stats, at Large, 
Part I, Page 596), providing ‘ for a uniform rule for the 
naturalization of aliens ’ complete in itself, or is it limited 
by Section 2169 of the Revised Statutes of the United 
States?

112. Is one who is of the Japanese race and born in 
Japan eligible to citizenship under the Naturalization 
laws?

113. If said Act of June 29, 1906, is limited by said 
Section 2169 and naturalization is limited to aliens being 
free white persons and to aliens of African nativity and 
to persons of African descent, is one of the Japanese race, 
born in Japan, under any circumstances eligible to natu-
ralization? ”

These questions for purposes of discussion may be 
briefly restated:

1. Is the Naturalization Act of June 29, 1906, limited 
by the provisions of § 2169 of the Revised Statutes of the 
United States?

2. If so limited, is the appellant eligible to naturaliza-
tion under that section?

First. Section 2169 is found in Title XXX of the Re-
vised Statutes, under the heading 11 Naturalization,” and 
reads as follows:

11 The provisions of this Title shall apply to aliens, being 
free white persons, and to aliens of African nativity and 
to persons of African descent.”

The Act of June 29, 1906, entitled “An Act To estab-
lish a Bureau of Immigration and Naturalization, and to 
provide for a uniform rule for the naturalization of aliens
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throughout the United States ”, consists of thirty-one sec-
tions and deals primarily with the subject of procedure. 
There is nothing in the circumstances leading up to or 
accompanying the passage of the act which suggests that 
any modification of § 2169, or of its application, was con-
templated.

The report of the House Committee on Immigration 
and Naturalization, recommending its passage, contains 
this statement:

“It is the opinion of your committee that the frauds 
and crimes which have been committed in regard to natu-
ralization have resulted more from the lack of any uni-
form system of procedure in such matters than from any 
radical defect in the fundamental principles of existing 
law governing in such cases. The two changes which the 
committee has recommended in the principles controlling 
in naturalization matters, and which are embodied in the 
bill submitted herewith are as follows: First. The re-
quirement that before an alien can be naturalized he must 
be able to write either in his own language or in the Eng-
lish language, and read, speak, and understand the English 
language; and, Second. That the alien must intend to 
reside permanently in the United States before he shall be 
entitled to naturalization.” House Report No. 1789, 59th 
Cong., 1st sess., p. 3.

This seems to make it quite clear that no change of the 
fundamental character here involved was in mind.

Section 26 of the act expressly repeals §§ 2165, 2167, 
2168, 2173 of Title XXX, the subject-matter thereof 
being covered by new provisions. The sections of Title 
XXX remaining without repeal are: Section 2166, relat-
ing to honorably discharged soldiers; § 2169, now under 
consideration; § 2170, requiring five years’ residence prior 
to admission; § 2171, forbidding the admission of alien 
enemies; § 2172, relating to the status of children of natu-
ralized persons, and § 2174, making special provision in 
respect of the naturalization of seamen.
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There is nothing in § 2169 which is repugnant to any-
thing in the Act of 1906. Both may stand and be given 
effect. It is clear, therefore, that there is no repeal by 
implication.

But it is insisted by appellant that § 2169, by its terms 
is made applicable only to the provisions of Title XXX 
and that it will not admit of being construed as a restric-
tion upon the Act of 1906. Since § 2169, it is in effect 
argued, declares that “ the provisions of this Title shall 
apply to aliens, being free white persons . . . ,” it 
should be confined to the classes provided for in the unre-
pealed sections of that title, leaving the Act of 1906 
to govern in respect of all other aliens, without any 
restriction except such as may be imposed by that act 
itself.

It is contended that thus construed the Act of 1906 con-
fers the privilege of naturalization without limitation as 
to race, since the general introductory words of § 4 are: 
“ That an alien may be admitted to become a citizen of 
the United States in the following manner and not other-
wise.” But, obviously, this clause does not relate to the 
subject of eligibility but to the 11 manner,” that is the 
procedure, to be followed. Exactly the same words are 
used to introduce the similar provisions contained in § 2165 
of the Revised Statutes. In 1790 the first Naturalization 
Act provided that, “Any alien, being a free white person, 
. . . may be admitted to become a citizen, . . .” 
C. 3, 1 Stat. 103. This was subsequently enlarged to 
include aliens of African nativity and persons of Afri-
can descent. These provisions were restated in the Re-
vised Statutes, so that § 2165 included only the procedural 
portion, while the substantive parts were carried into a 
separate section (2169) and the words “An alien ” substi-
tuted for the words “Any alien.”

In all of the Naturalization Acts from 1790 to 1906 the 
privilege of naturalization was confined to white persons
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(with the addition in 1870 of those of African nativity 
and descent), although the exact wording of the various 
statutes was not always the same. If Congress in 1906 
desired to alter a rule so well and so long established, it 
may be assumed that its purpose would have been defi-
nitely disclosed and its legislation to that end put in 
unmistakable terms.

The argument that because § 2169 is in terms made ap-
plicable only to the title in which it is found, it should now 
be confined to the unrepealed sections of that title is 
not convincing. The persons entitled to naturalization 
under these unrepealed sections include only honorably 
discharged soldiers and seamen who have served three 
years on board an American vessel, both of whom were 
entitled from the beginning to admission on more gen-
erous terms than were accorded to other aliens. It is not 
conceivable that Congress would deliberately have al-
lowed the racial limitation to continue as to soldiers and 
seamen to whom the statute had accorded an especially 
favored status, and have removed it as to all other aliens. 
Such a construction can not be adopted unless it be un-
avoidable.

The division of the Revised Statutes into titles and 
chapters is chiefly a matter of convenience, and reference 
to a given title or chapter is simply a ready method of 
identifying the particular provisions which are meant. 
The provisions of Title XXX affected by the limitation 
of § 2169, originally embraced the whole subject of natu-
ralization of aliens. The generality of the words in § 2165, 
“An alien may be admitted ...” was restricted by 
§ 2169 in common with the other provisions of the title. 
The words “ this Title ” were used for the purpose of • 
identifying that provision (and others), but it was the 
provision which was restricted. That provision having 
been amended and carried into the Act of 1906, § 2169 
being left intact and unrepealed, it will require some- 
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thing more persuasive than a narrowly literal reading of 
the identifying words “ this Title ” to justify the conclu-
sion that Congress intended the restriction to be no longer 
applicable to the provision.

It is the duty of this Court to give effect to the intent 
of Congress. Primarily this intent is ascertained by giv-
ing the words their natural significance, but if this leads 
to an unreasonable result plainly at variance with the 
policy of the legislation as a whole, we must examine the 
matter further. We may then look to the reason of the 
enactment and inquire into its antecedent history and 
give it effect in accordance with its design and purpose, 
sacrificing, if necessary, the literal meaning in order that 
the purpose may not fail. See Holy Trinity Church v. 
United States, 143 U. S. 457; Heydenjeldt v. Daney Gold 
Mining Co., 93 U. S. 634, 638. We are asked to conclude 
that Congress, without the consideration or recommenda-
tion of any committee, without a suggestion as to the 
effect, or a word of debate as to the desirability, of so 
fundamental a change, nevertheless, by failing to alter 
the identifying words of § 2169, which section we may 
assume was continued for some serious purpose, has radi-
cally modified a statute always theretofore maintained 
and considered as of great importance. It is inconceiv-
able that a rule in force from the beginning of the Gov-
ernment, a part of our history as well as our law, welded 
into the structure of our national polity by a century of 
legislative and administrative acts and judicial decisions, 
would have been deprived of its force in such dubious 
and casual fashion. We are, therefore, constrained to 
hold that the Act of 1906 is limited by the provisions of 

• § 2169 of the Revised Statutes.
Second. This brings us to inquire whether, under 

§ 2169, the appellant is eligible to naturalization. The 
language of the naturalization laws from 1790 to 1870 
had been uniformly such as to deny the privilege of
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naturalization to an alien unless he came within the 
description “ free white person.” By § 7 of the Act of 
July 14, 1870, c. 254, 16 Stat. 254, 256, the naturalization 
laws were “ extended to aliens of African nativity and to 
persons of African descent.” Section 2169 of the Revised 
Statutes, as already pointed out, restricts the privilege to 
the same classes of persons, viz: “ to aliens [being free 
white persons, and to aliens] of African nativity and 
persons of African descent.” It is true that in the first 
edition of the Revised Statutes of 1873 the words in 
brackets, “ being free white persons, and to aliens ” were 
omitted/ but this was clearly an error of the compilers 
and was corrected by the subsequent legislation of 1875 
(c. 80, 18 Stat. 316, 318). Is appellant, therefore, a “ free 
white person,” within the meaning of that phrase as 
found in the statute?

On behalf of the appellant it is urged that we should 
give to this phrase the meaning which it had in the minds 
of its original framers in 1790 and that it was employed 
by them for the sole purpose of excluding the black or 
African race and the Indians then inhabiting this country. 
It may be true that these two races were alone thought 
of as being excluded, but to say that they were the only 
ones within the intent of the statute would be to ignore 
the affirmative form of the legislation. The provision is 
not that Negroes and Indians shall be excluded but it is, 
in effect, that only free white persons shall be included. 
The intention was to confer the-privilege of citizenship 
upon that class of persons whom the fathers knew as 
white, and to deny it to all who could not be so classified. 
It is not enough to say that the framers did not have in 
mind the brown or yellow races of Asia. It is necessary 
to go farther and be able to say that had these particular 
races been suggested the language of the act would have 
been so varied as to include them within its privileges. 
As said by Chief Justice Marshall in Dartmouth College 
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v. Woodward, 4 Wheat. 518, 644, in deciding a question 
of constitutional construction: “ It is not enough to say, 
that this particular case was not in the mind of the con-
vention, when the article was framed, nor of the Ameri-
can people, when it was adopted. It is necessary to go 
further, and to say that, had this particular case been 
suggested, the language would have been so varied, as to 
exclude it, or it would have been made a special excep-
tion. The case being within the words of the rule, must 
be within its operation likewise, unless there be some-
thing in the literal construction, so obviously absurd, or 
mischievous, or repugnant to the general spirit of the 
instrument, as to justify those who expound the constitu-
tion in making it an exception.” If it be assumed that 
the opinion of the framers was that the only persons who 
would fall outside the designation “ white ” were Negroes 
and Indians, this would go no farther than to demon-
strate their lack of sufficient information to enable them 
to foresee precisely who would be excluded by that term 
in the subsequent administration of the statute. It is 
not important in construing their words to consider the 
extent of their ethnological knowledge or whether they 
thought that under the statute the only persons who 
would be denied naturalization would be Negroes and 
Indians. It is sufficient to ascertain whom they intended 
to include and having ascertained that it follows, as a 
necessary corollary, that all others are to be excluded.

The question then is, Who are comprehended within 
the phrase “ free white persons? ” Undoubtedly the 
word “free” was originally used in recognition of the 
fact that slavery then existed and that some white persons 
occupied that status. The word, however, has long since 
ceased to have any practical significance and may now be 
disregarded.

We have been furnished with elaborate briefs in which 
the meaning of the words “ white person ” is discussed
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with ability and at length, both from the standpoint of 
judicial decision and from that of the science of ethnology. 
It does not seem to us necessary, however, to follow coun-
sel in their extensive researches in these fields. It is suffi-
cient to note the fact that these decisions are, in sub-
stance, to the effect that the words import a racial and 
not an individual test, and with this conclusion, fortified 
as it is by reason and authority, we entirely agree. Mani-
festly, the test afforded by the mere color of the skin of 
each individual is impracticable as that differs greatly 
among persons of the same race, even among Anglo- 
Saxons, ranging by imperceptible gradations from the fair 
blond to the swarthy brunette, the latter being darker 
than many of the lighter hued persons of the brown or 
yellow races. Hence to adopt the color test alone would 
result in a confused overlapping of races and a gradual 
merging of one into the other, without any practical line 
of separation. Beginning with the decision of Circuit 
Judge Sawyer, in In re Ah Yup, 5 Sawy. 155 (1878), the 
federal and state courts, in an almost unbroken line, have 
held that the words 11 white person ” were meant to indi-
cate only a person of what is popularly known as the Cau-
casian race. Among these decisions, see for example: 
In re Camille, 6 Fed. 256; In re Saito, 62 Fed. 126; In re 
Nian, 6 Utah, 259; In re Kumagai, 163 Fed. 922; In re 
Yamashita, 30 Wash. 234, 237; In re Ellis, 179 Fed. 
1002; In re Mozumdar, 207 Fed. 115, 117; In re Singh, 
257 Fed. 209, 211-212; and Petition of Charr, 273 Fed. 
207. With the conclusion reached in these several deci-
sions we see no reason to differ. Moreover, that conclu-
sion has become so well established by judicial and execu-
tive concurrence and legislative acquiescence that we 
should not at this late day feel at liberty to disturb it, in 
the absence of reasons far more cogent than any that have 
been suggested. United States v. Midwest Oil Co., 236 
U. S. 459, 472.
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The determination that the words “ white person ” are 
synonymous with the words “ a person of the Caucasian 
race ” simplifies the problem, although it does not en-
tirely dispose of it. Controversies have arisen and will no 
doubt arise again in respect of the proper classification of 
individuals in border line cases. The effect of the conclu-
sion that the words “ white person ” mean a Caucasian is 
not to establish a sharp line of demarcation between those 
who are entitled and those who are not entitled to natu-
ralization, but rather a zone of more or less debatable 
ground outside of which, upon the one hand, are those 
clearly eligible, and outside of which, upon the other 
hand, are those clearly ineligible for citizenship. Individ-
ual cases falling within this zone must be determined as 
they arise from time to time by what this Court has 
called, in another connection (^Davidson v._ New Orleans, 
96 U. S. 97, 104) a the gradual process of judicial inclu-
sion and exclusion.”

The appellant, in the case now under consideration, 
however, is clearly of a race which is not Caucasian and 
therefore belongs entirely outside the zone on the nega-
tive side. A large number of the federal and state courts 
have so decided and we find no reported case definitely to 
the contrary. These decisions are sustained by numerous 
scientific authorities, which we do not deem it necessary 
to review. We think these decisions are right and so hold.

The briefs filed on behalf of appellant refer in compli-
mentary terms to the culture and enlightenment of the 
Japanese people, and with this estimate we have no rea-
son to disagree; but these are matters which cannot 
enter into our consideration of the questions here at 
issue. We have no function in the matter other than to 
ascertain the will of Congress and declare it. Of course 
there is not implied—either in the legislation or in our 
interpretation of it—any suggestion of individual un-
worthiness or racial inferiority. These considerations are 
in no manner involved.
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The questions submitted are, therefore, answered as 
follows:

Question No. 1. The Act of June 29, 1906, is not com-
plete in itself but is limited by § 2169 of the Revised Stat-
utes of the United States.

Question No. 2. No.
Question No. 3. No.

It will be so certified.

TAKUJI YAMASHITA ET AL. v. HINKLE, SECRE-
TARY OF STATE OF THE STATE OF WASHING-
TON.

CERTIORARI TO THE SUPREME COURT OF THE STATE OF 
WASHINGTON.

No. 177. Argued October 3, 4, 1922.—Decided November 13, 1922.

1. Persons of the Japanese race, born in Japan, are not entitled, 
under Rev. Stats., § 2169, to become naturalized citizens of the 
United States. P. 200. Ozawa v. United States, ante, 178.

2. A judgment purporting to naturalize persons whose ineligibility 
appears on its face, is without jurisdiction and void. P. 201.

Affirmed.

Certiora ri  to a judgment of the Supreme Court of 
Washington which denied the application of the peti-
tioners for a writ of mandamus to require the respondent, 
as Secretary of State of Washington, to receive and file 
their articles of incorporation. This case was argued with 
Ozawa v. United States, ante, 178.

Mr. George W. Wickersham, with whom Mr. Corwin S. 
Shank was on the brief, for petitioners.

Mr. L. L. Thompson, Attorney General of the State of 
Washington, with whom Mr. E. W. Anderson was on the 
brief, for respondent.
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Mr. U. S. Webb, Attorney General of the State of Cali-
fornia, and Mr. Frank English, by leave of court, filed a 
brief as amici curiae.

Mr . Justi ce  Sutherl and  delivered the opinion of the 
Court.

This case presents one of the questions involved in the 
case of Takao Ozawa v. United States, this day decided, 
ante, 178, viz.: Are the petitioners, being persons of the 
Japanese race born in Japan, entitled to naturalization 
under § 2169 of the Revised Statutes of the United 
States?

Certificates of naturalization were issued to both peti-
tioners by a Superior Court of the State of Washington 
prior to 1906, when § 2169 is conceded to have been in 
full force and effect.

The respondent, as Secretary of State of the State of 
Washington, refused to receive and file articles of incor-
poration of the Japanese Real Estate Holding Company, 
executed by petitioners, upon the ground that, being of 
the Japanese race, they were not at the time of their 
naturalization and never had been entitled to naturaliza-
tion under the laws of the United States, and were there-
fore not qualified under the laws of the State of Wash-
ington to form the corporation proposed, or to file articles 
naming them as sole trustees of said corporation. There-
upon petitioners applied to the Supreme Court of the 
State for a writ of mandamus to compel respondent to 
receive and file the articles of incorporation, but that 
court refused and petitioners bring the case here by writ 
of certiorari.

Upon the authority of Takao Ozawa v. United States, 
supra, we must hold that the petitioners were not eligible 
to naturalization, and as this ineligibility appeared upon 
the face of the judgment of the Superior Court, admitting 
petitioners to citizenship, that court was without juris-
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diction and its judgment was void. In re Gee Hop, 71 
Fed. 274; In re Yamashita, 30 Wash. 234.

The judgment of the Supreme Court of the State of 
Washington is therefore

Affirmed.

GASTON, WILLIAMS & WIGMORE OF CANADA, 
LTD. v. WARNER.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT.

No. 59. Argued October 13,1922.—Decided November 13, 1922.

The Canadian owner of a British ship of a Canadian port made a 
contract in New York* with W, a citizen of that State, authorizing 
him to offer the vessel for a specified price and agreeing to pay 
him a specified commission for securing a purchaser. W introduced 
purchasers with whom the owner agreed for a charter and sale at 
that price, the ship to be delivered and the price paid at New 
York; but, it subsequently appearing that the owner was bound 
by contract with, and regulations of, the British Government not 
to sell without that Government’s consent, which could not be 
obtained, the contract of sale was rescinded. Held, That W’s con-
tract, made without reference to nationality or location of the ship 
or to foreign law, was governed by, and valid under, the law of 
New York, and that the owner’s disability to consummate the trans-
action was not a defense to W’s action for his commission, even if,, 
under the British law, the contract of sale was void. P. 203.

272 Fed. 56, affirmed.

Certiorari  to a judgment of the Circuit Court of Ap-
peals, which affirmed a recovery by the respondent in his 
action against the petitioner for commission on the sale of 
a ship.

Mr. Cletus Keating for petitioner.

Mr. Joseph P. Nolan for respondent.
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Mr . Justi ce  Suther land  delivered the opinion of the 
Court.

The parties to this action on December 11, 1916, in 
New York City, entered into a contract, the essential 
terms of which appear in the following letter from peti-
tioner to respondent:

“Referring to our conversation this afternoon, I beg 
to advise that you are authorized to offer the steamer 
‘ Eskasoni’ for sale for four hundred and seventy-five 
thousand dollars, $475,000.

“Details as to terms of payment, transfer of steamer, 
etc., can be talked over when you have purchasers.”

Respondent was a citizen of the State of New York 
and a resident of New York City. Petitioner was a 
foreign corporation, organized and* existing under the 
laws of the Dominion of Canada. The steamship re-
ferred to was a British steamship of St. Johns, New-
foundland, owned by the petitioner. It was agreed that 
the respondent should receive two and one-half per cent, 
commission for securing a purchaser for the ship. Re-
spondent undertook the employment and subsequently 
introduced to petitioner two prospective purchasers, with 
whom petitioner entered into a written contract for the 
charter and sale of the ship for the sum mentioned. Five 
thousand dollars was paid down on account, out of which 
respondent received two and one-half per cent., or $125.

Subsequently it appeared that the petitioner was bound 
by a contract with the British Government to comply 
with the instructions and rules of that government in the 
operation of its vessels, and whereby it agreed not to 
charter any vessel to anyone to whom that government 
should object. Among the governmental regulations 
then in force was one which provided that:

“A person shall not, without permission in writing from 
the Shipping Comptroller, directly or indirectly and
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whether on his own behalf or on behalf of or in conjunc-
tion with any other person, purchase, or enter into or offer 
to enter into any agreement or any negotiations with a 
view to an agreement for the purchase of any ship or 
vessel.”

Any act in contravention of this regulation was de-
clared to be an offense.

Permission to make the sale in question was never 
obtained and the petitioner was notified by its Consul 
that such permission would be withheld by the British 
Government. The petitioner thereupon refused to con-
summate the sale and returned to the purchasers the 
$5,000 which they had paid.

The respondent brought an action against petitioner 
in the District Court of the United States, Southern 
District of New York, to recover the balance of his com-
mission, which- resulted in a judgment in his favor. On 
error from the Circuit Court of Appeals for the Second 
Circuit, that court affirmed the judgment of the lower 
court, and the petitioner brings the case here on writ of 
certiorari.

The District Court declined to charge, as requested by 
petitioner, that, if the jury believed the evidence to the 
effect that the contract under British law was illegal and 
void, this would constitute a good defense to the action. 
On the contrary, that court instructed the jury in effect 
that the invalidity of the contract under British law 
would constitute no defense to the action, and directed 
a verdict for the respondent, which was returned in the 
sum of $11,750; and judgment was entered accordingly.

The contract, as stated, was made in New York, and it 
does not appear that the contracting parties in making it 
had in view any other law than that of the place where 
it was made. It is, therefore, to be governed as to its 
validity and operation by the law of the State of New 
York. Bulkley v. Honold, 19 How. 390, 392; Scudder v. 
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Union National Bank, 91 U. S. 406, 412. Tested by that 
law the contract is valid. By the terms of the contract 
respondent was “authorized to offer the steamer ‘Eska- 
soni ’ for sale for four hundred and seventy-five thousand 
dollars.” Nothing was said as to where the ship then 
was, what flag she carried nor what law was to govern 
the transaction. The contract of charter and sale pro-
vided for the payment of the consideration in several 
installments in New York City and for the delivery of 
the ship to the purchasers at that port.

When, in pursuance of this contract, respondent pro-
cured purchasers for the ship at the stated sum, with 
whom petitioner entered into contract, the transaction, so 
far as the respondent was concerned, was completed and 
he became entitled to the payment of the stipulated com-
mission. The fact that the contract of charter and sale 
was subsequently canceled because petitioner was unable 
to secure the consent of the British Government to the 
sale could have no effect upon the respondent’s rights. 
The contract with respondent, as well as the contract of 
charter and sale, was made and was to be performed 
within the State of New York, and being valid under the 
law of that State, the respondent is not to be deprived of 
his compensation simply because petitioner found itself 
unable to consummate the latter contract by reason of its 
inability to perform a condition made necessary by the 
provisions of the law of another country. See Aber v. 
Pennsylvania Co., etc., 269 Pa. St. 384.

Even if the contract of sale was void by British law, all 
other questions aside, respondent’s connection with it was 
not such as to deprive him of his commission. His action 
was not to enforce that contract, but his own. Irwin n . 
Williar, 110 U. S. 499, 509-510.

We find no error in the judgment of the Circuit Court 
of Appeals and it is

Affirmed. •
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SOUTHERN PACIFIC COMPANY ET AL. v. OLYM-
PIAN DREDGING COMPANY.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
NINTH CIRCUIT.

No. 78. Argued October 19, 1922.—Decided November 13, 1922.

1. By the Act of September 19, 1890, e. 907, 26 Stat. 453, Congress 
assumed jurisdiction of the subject of obstructions to navigation and 
committed to the Secretary of War all necessary administrative 
power over such obstructions. P. 208.

2. Under § 7 of that act, a new bridge over a navigable stream cannot 
lawfully be constructed by a railroad company before the loca-
tion and plans have been approved by the Secretary of War; 
authority from the state legislature is not enough. P. 208.

3. The power of the Secretary to approve or disapprove includes the 
power to condition an approval. P. 208.

4. Where a railroad company, operating a lawful bridge, obtained the 
Secretary’s approval for a new one nearby, upon the condition 
that it remove the old one and remove the piers from the river-
bed to a specified depth below lowest water level as shown by an 
existing and specified gauge, and fully complied with the condition, 
leaving the channel unobstructed, held, that the condition was an 
authoritative determination of what was reasonably necessary to 
insure free and safe navigation, upon which the company was 
entitled to rely; and that where, many years later, the Government, 
by dredging, lowered the bed and surface of the river so that 
stumps of the piles that had constituted the old piers protruded 
above the newT bed, forming an obstruction which damaged a ves-
sel, the Railroad Company was not liable. P. 209.

270 Fed. 384, reversed.

Certiorari  to a decree of the Circuit Court of Appeals 
which reversed a decree of the District Court dismissing 
a libel in admiralty for damages due to collision of the 
present respondent’s vessel with an obstruction in a nav-
igable channel.

Mr. William R. Harr, with whom Mr. William F. 
Herrin, Mr. E. J. Foulds and Mr. Geo. K. Ford were on 
the brief, for petitioners.
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Mt . Thomas E. Haven, with whom Mr. Frank Hall, Mr. 
James S. Spilman, Mr. Fred G. Atheam, Mr. A. E. Chand-
ler and Mr. Milton T. Farmer were on the brief, for 
respondent.

Mr . Justice  Sutherl and  delivered the opinion of the 
Court.

In 1895 the California Pacific Railroad Company, one 
of the petitioners, was authorized by the Legislature of 
the State of California to construct, and did construct, a 
railroad bridge across the Sacramento River. For some 
years prior to that time this company had owned and 
both petitioners had used another bridge situated in the 
near vicinity. Upon the construction of the new bridge 
in 1895 the old bridge was abandoned and demolished. 
The plans and location of the new bridge, so authorized 
by the legislature, received the formal approval of the 
Secretary of War, in conformity with § 7 of the Act of 
September 19, 1890, c. 907, 26 Stat. 454, as amended by 
§ 3 of the Act of Congress of July 13, 1892, c. 158, 27 
Stat. 110, subject to the following condition:

“ That said Railway Company, within 90 days after the 
completion of the new bridge shall remove every portion 
of the present existing bridge, the old piers to be removed 
from the bed of the river to a depth of seven (7) feet 
below the level of the lowest low water, being a reading 
of 7.5 feet on the K Street gauge, Sacramento, California.”

The new bridge was finished in 1895 and the destruction 
of the old bridge was completed early in the following 
year. The condition imposed by the Secretary of War 
was fully complied with. Indeed it appears that the piles 
constituting the piers of the old bridge were cut down 
three or four feet lower than was required, to a level with 
or below the then existing bed of the river.

Subsequent to the removal of the piles the Government 
of the United States constructed a wing dam above and



SOUTHERN PAC. CO. v. OLYMPIAN CO. 207

205 Opinion of the Court.

carried on dredging operations immediately below the 
bridge, so that the bed of the river was gradually lowered 
until, in 1918, when the injury in question occurred, the 
surface of the water was about seven feet lower than at 
the time the piles were destroyed, although the depth of 
the water remained approximately the same, with the 
result that the old stumps protruded several feet above 
the then existing bed of the river.

There is nothing to indicate that either of the peti-
tioners had actual knowledge of the changed conditions 
which brought about the protrusion of the old piles above 
the bed of the river, or any knowledge that these piles 
were a menace to navigation.

On July 13, 1918, the dredger “Thor,” owned by 
respondent, on her way down the river, drifting with 
the current, struck on one or more protruding stumps, the 
upper portion of which had been destroyed, with the 
result that her hull was pierced and she sank.

The respondent filed a libel in the United States District 
Court for the Southern District of California against peti-
tioners, asking damages for collision and, after hearing, 
that court dismissed the libel. The Circuit Court of 
Appeals, reversing the District Court, held that petition-
ers were liable for this injury, notwithstanding their full 
compliance with the condition imposed by the Secretary 
of War, upon the ground that it was reasonably probable 
in 1895 that the channel of the river would shift and the 
conditions ensue which brought about the lowering of the 
river bed, and that, consequently, it was their duty to 
anticipate and to guard against the effect of these condi-
tions upon the piles and their failure to do so was action-
able negligence.

We are unable to agree with this conclusion. By the 
Act of September 19, 1890, 26 Stat. 453-454, Congress 
inaugurated a new policy of general, direct control over 
the navigable waters of the United States. The act pro-
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vided for the alteration of existing bridges which inter-
fered with free navigation (§§ 4 and 5); prohibited the 
dumping of waste material in such waters so as to obstruct 
navigation (§ 6); made it unlawful to build wharves, 
piers, and other structures named, without the permission 
of the Secretary of War, in such manner as to obstruct or 
impair navigation; or to commence the construction of 
any bridge over any such waters under any act of a state 
legislature until the location and plans therefor had been 
submitted to and approved by the Secretary of War; or to 
excavate or fill, or in any manner to alter or modify the 
course, location, condition or capacity of the channel of 
said navigable water of the United States, unless ap-
proved and authorized by the Secretary of War (§ 7). 
The amendment of 1892 did not alter § 7 in any respect 
material to this inquiry.

By this legislation Congress assumed jurisdiction of 
the subject of obstructions to navigation and committed 
to the Secretary of War administrative power in so far 
as administration was necessary. Under § 7, it was not 
enough for the California Pacific Railroad Company to 
secure the authority of the California legislature to build 
the new bridge; it was necessary in addition to have the 
location and plans approved by the Secretary of War 
before the bridge could be lawfully constructed. That 
the Secretary of War was authorized to impose the condi-
tion heretofore quoted does not admit of doubt. The 
power to approve implies the power to disapprove and 
the power to disapprove necessarily includes the lesser 
power to condition an approval. In the light of this 
general assumption by Congress of control over the sub-
ject and of the large powers delegated to the Secretary, 
the condition imposed by that officer cannot be consid-
ered otherwise than as an authoritative determination of 
what was reasonably necessary to be done to insure free 
and safe navigation so far as the obstruction in question 
was concerned.



SOUTHERN PAC. CO. v. OLYMPIAN CO. , 209

205 Opinion of the Court.

To hold, as did the Circuit Court of Appeals, that this 
determination afforded no protection to petitioners, but 
that they relied upon it only at their peril, we think, is a 
conclusion without warrant. Having complied with the 
direction of the Secretary, and having no further interest 
in anything at that point on the river, it seems altogether 
unreasonable to hold them to an indefinite and speculative 
responsibility for future changed conditions. The piles 
had been removed early in 1896, with an over-generous 
observance of the directions of the Secretary. As matters 
then stood, the removal of the piles, so far as they con-
stituted any obstruction or menace to navigation was com-
plete; that they afterwards became an obstruction was 
due to changes of a most radical character in the channel 
of the river brought about, in the main, by the dredging 
operations of the Government itself. Was the petitioner 
guilty of negligence in not anticipating the effect of these 
changes, which did not culminate in the conditions com-
plained of until twenty-two years later? The question 
must be answered in the negative.

The order of the Secretary of War, directing the re-
moval of the old piles from the bed of the river to the 
depth there specified, was a valid order, since it was the 
condition upon which his approval of the location and 
plans of the new bridge was made. The new bridge was 
in the near vicinity of the old bridge, for which it was, in 
fact, a substitute. The effect which the continued main-
tenance of the latter after the completion of the former 
might have had upon the navigability of the river at that 
point is not disclosed. The Secretary of War evidently 
concluded that the situation was such as to require the 
removal of the old bridge and piles, but not such as to 
require the removal of the latter beyond the depth fixed 
by his order. Whether the limitation in this respect was 
grounded alone upon what the Secretary considered would 
be sufficient to secure the safety of navigation, or upon the 

45646°—23-------14
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fact that to leave the stumps in the bed of the river would 
be of some positive service in stabilizing the shifting bed 
of the stream, or useful in some other way, does not ap-
pear. It was not for the petitioners, however, to question 
either his reasons or his conclusions. They were justified 
in proceeding upon the assumption that what the Secre-
tary, in the exercise of his lawful powers, declared to be 
no obstruction to navigation was in fact no obstruction. 
The language which this Court employed in Monongahela 
Bridge Co. v. United States, 216 U. S. 177, 195, is perti-
nent:

“. . . Congress intended by its legislation to give the 
same force and effect to the decision of the Secretary of 
War that would have been accorded to direct action by it 
on the subject. It is for Congress, under the Constitu-
tion, to regulate the right of navigation by all appropriate 
means, to declare what is necessary to be done in order to 
free navigation from obstruction, and to prescribe the 
way in which the question of obstruction shall be deter-
mined. Its action in the premises cannot be revised or 
ignored by the courts or by juries, except that when it 
provides for an investigation of the facts, upon notice 
and after hearing, before final action is taken, the courts 
can see to it that Executive officers conform their action 
to the mode prescribed by Congress.”

See also Union Bridge Co. n . United States, 204 U. S. 
364, 385; The Douglas, 7 Prob. Div. [1882], 157; Frost v. 
Washington County R. R. Co., 96 Me. 76; Maine Water 
Co. v. Knickerbocker Steam Towage Co., 99 Me. 473; 
The Plymouth, 225 Fed. 483.

Even if we leave out of consideration altogether the 
order of the Secretary of War, it is still difficult to see 
upon what just ground petitioners could be held liable.

The changes which occurred in the bed of the river 
were not due to natural causes, whose effect could rea-
sonably have been anticipated, but were due to the arti-
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ficial operations of the Government the effect of which 
appeared only after the lapse of a long period of years.

We agree with what was said by the District Court, in 
deciding the instant case, upon that subject:

" While the Railroad Company was perhaps required 
to take notice of ordinary changes in the course or channel 
of the stream from natural causes and provide against 
any injury that might result from such changes, it could 
not, in my opinion, be required to take notice of such 
radical changes as occurred here by the acts of the Gov-
ernment over which it had no control and which it had 
no reason to anticipate or provide against.”

The opinion of the Circuit Court of Appeals is that 
the question of liability was not affected by the fact that 
the conditions imposed by the Secretary of War were com-
plied with, holding that these conditions or restrictions 
did not define the measure of liability to third persons 
rightfully navigating the river, and Maxon v. Chicago & 
Northwestern Ry. Co., 122 Fed. 555, is relied upon in 
support of this view. That was a case, however, where 
a railroad company had constructed a bridge in conformity 
with the license granted by the War Department. The 
obstruction which caused the injury complained of con-
sisted of stone and other material thrown into the river 
by the railroad company at the foot of and about one of 
the bridge abutments, and extending out into the channel; 
but it was no part of the bridge structure and was entirely 
unauthorized. The court held that the tug which collided 
with the obstruction had a right to the use of the channel 
to its full width and having no knowledge or warning of 
the presence of the obstruction was entitled to recover 
for the resulting injury. The stone and other material 
were unlawfully thrown into the stream and constituted 
from the beginning an unlawful obstruction. In the 
instant case the piles forming part of the old bridge were 
lawfully placed and lawfully maintained until they were
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ordered removed by the Secretary of War. His order for 
their removal was complied with, and the channel was 
left by petitioners wholly unobstructed, in law and in 
fact. The obstruction did not develop until years after-
ward and was due to causes which they were not bound 
to anticipate and provide against and for which they were 
in no degree responsible.

The decree of the Circuit Court of Appeals is therefore 
reversed and that of the District Court affirmed.

Reversed.

CUMBERLAND TELEPHONE & TELEGRAPH 
COMPANY v. LOUISIANA PUBLIC SERVICE 
COMMISSION ET AL.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE EASTERN DISTRICT OF LOUISIANA.

No. 650. Argued on return to rule to show cause why supersedeas 
and injunction should not be set aside and injunction 
dissolved, November 13, 1922.—Decided November 20, 
1922.

1. Upon appeal from an order merely refusing a preliminary in-
junction, under Jud. Code, § 266, there is nothing upon which a 
supersedeas may operate. P. 215.

2. Under Jud. Code, § 266, a single judge in allowing an appeal from 
an order of the District Court, constituted of three judges, deny-
ing a preliminary injunction, is without power to grant a continu-
ance of a temporary restraining order pending the appeal, and his 
order to that effect is void. P. 216.

3. Equity Rule 74, which authorizes a justice or judge who took 
part in a decision granting or dissolving an injunction to suspend, 
modify, or restore the injunction pending appeal, does not apply to 
an appeal from an order refusing a preliminary injunction under 
Jud. Code, § 266. P. 217.

4. Where an interlocutory injunction has been refused in a case 
governed by Jud. Code, § 266, an application for injunction pend-
ing appeal milst be presented to the three judges, and, except in
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extraordinary circumstances, only after notice; and its allowance 
must be evidenced by their signatures or by announcement in open 
court with the three judges sitting, followed by a formal order 
tested as they direct. P. 218.

5. The granting of such an injunction, pending appeal, is within the 
power of this Court, but application therefor will generally be re-
ferred to the court of three judges who heard the case upon its 
merits and are familiar with the record. P. 219.

Motio n  by the appellees to set aside an order of super-
sedeas and injunction granted by a District Judge in con-
nection with an appeal from an order of the District 
Court, constituted of three judges, refusing an interlocu-
tory injunction in appellant’s suit to enjoin appellees, 
members of a state commission, from reducing its rates 
for telephone service. Application to this Court by ap-
pellant for an injunction maintaining the status quo. For 
the opinion of the court below denying the interlocutory 
injunction, see 283 Fed. 215.

Mr. J. Blanc Monroe, with whom Mr. Jas. C. Hen-
riques, Mr. Monte M. Lemann, Mr. C. M. Bracelen, Mr. 
Hunt Chipley and Mr. E. D. Smith were on the brief, for 
appellant.

In a case in which irreparable injury will otherwise 
ensue, the enforcement of an order of a state administra-
tive commission can and should be stayed pending an ap-
peal to this Court from a decree of a three-judge court 
denying a preliminary injunction of that order. Southern 
Ry. Co. v. Watts, 259 U. S. 576; Hovey v. McDonald, 109 
U. S. 161; Omaha & Council Bluffs Street Ry. Co. v. 
Interstate Commerce Commission, 222 U. S. 582; Louis-
ville & Nashville R. R. Co. n . Siler, 186 Fed. 176; Ohio 
River & W. Ry. Co. v. Dittey, 203 Fed. 537; Grand 'Drunk 
Ry. Co, v. Michigan R. R. Commission, 198 Fed. 1009; 
Phoenix Ry. Co. v. Geary, 209 Fed. 694; s. c. 239 U. S. 
277, 281; Louisville & Nashville R. R. Co. v. Railroad 
Commission, 208 Fed. 35.
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While the stay order in this case was signed by one 
judge, that signing was done with the knowledge and con-
sent of the other two judges of the three-judge court.

In the circuit in which this case originated, it is the 
practice for the judge in whose district the case arises to 
sign the order for stay and supersedeas when the three 
judges decline the preliminary injunction.

Mr. Huey P. Long, with whom Mr. W. M. Barrow was 
on the brief, for appellees.

Mr . Chief  Justi ce  Taft  delivered the opinion of the 
Court.

This is a motion by the appellees to set aside the super-
sedeas and injunction granted by District Judge Foster 
at the time he allowed an appeal from an order of three 
judges, Circuit Judge Bryan, District Judge Clayton, and 
himself, denying an application for an interlocutory in-
junction under § 266 of the Judicial Code.

The original bill was filed by the Cumberland Tele-
phone and Telegraph Company against the Louisiana 
Public Servite Commission seeking an injunction to pre-
vent the latter, a State Board of competent authority, 
from reducing the existing telephone rates, as it proposed, 
on the ground that such action would compel the plaintiff 
to furnish service at rates which would be confiscatory and 
violate its rights secured by the Fourteenth Amendment. 
District Judge Foster granted a restraining order as per-
mitted by § 266, to remain in force until the application 
for an interlocutory injunction could be heard by three 
judges. The court, thus constituted, heard the applica-
tion on voluminous evidence, and denied the application, 
Judge Foster dissenting. Upon the entry of the order, the 
complainant applied to the District Court for an appeal 
and for an injunction against the defendant Commission, 
until the determination of the cause on appeal. District
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Judge Foster, sitting alone, made an order in the District 
Court allowing the appeal, granted a supersedeas and con-
tinued the original restraining order, made by him before 
the hearing by the three judges, until the appeal could be 
determined, in order to maintain the status quo. A bond 
was required in $100,000, which is conditioned that ap-
pellant shall prosecute its appeal to effect and answer all 
damages and costs if it fails to make its plea good and 
also that it shall repay to defendants such damages as 
they may suffer and “ for the repayment to plaintiff’s 
subscribers, and to each of them, of the excess charges 
collected from each of said subscribers as a result of the 
issuance and continuance of the preliminary restraining 
order issued herein, over and above what would have been 
collected from said subscribers had said restraining order 
not been rendered, the said repayment to be made as, 
when, and if it shall have been finally determined herein 
that the order of the Louisiana Public Service Commis-
sion of May 13, 1922, is a legal order binding upon the 
plaintiff herein.”

The present motion is to set aside the supersedeas and 
the restraining order. That was the form of the applica-
tion in the original proceeding for mandamus, which by 
order of the court has been treated in argument as a 
motion on this appeal. So far as the supersedeas, to 
which the motion is directed, is concerned, it had no 
effect, because there was nothing to supersede, except 
an execution for costs, and that was suspended by the 
mere allowance of the appeal. There was no decree for 
money, there was no decree at all in favor of the com-
plainants upon which execution could issue. Hovey v. 
McDonald, 109 U. S. 150, 160. The supersedeas would 
not continue the injunction or maintain the status quo 
ante of restraint upon the defendant. Slaughter-House 
Cases, 10 Wall. 273, 297; Hovey v. McDonald, supra, 161; 
Leonard v. Ozark Land Co., 115 U. S. 465, 468; Knox
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County v. Harshman, 132 U. S. 14, 16; Merrimack River 
Savings Bank v. Clay Center, 219 U. S. 527. The effec-
tive part of the order of Judge Foster, if valid, was 
the continuance of the restraining order, which is called 
in the motion and argument the injunction. The motion 
to set this aside must be granted.

Section 266 of the Judicial Code is a codification of § 17 
of the Act of June 18, 1910, c. 309, 36 Stat. 557, amended 
by the Act of March 3, 1913, c. 160, 37 Stat. 1013. The 
legislation was enacted for the manifest purpose of taking 
away the power of a single United States Judge, whether 
District Judge, Circuit Judge or Circuit Justice holding 
a District Court of the United States, to issue an inter-
locutory injunction against the execution of a state stat-
ute by a state officer or of an order of an administrative 
board of the State pursuant to a state statute, on the 
ground of the federal unconstitutionality of the statute. 
Pending the application for an interlocutory injunction, 
a single judge may grant a restraining order to be in force 
until the hearing of the application, but thereafter, so far 
as enjoining the state officers, his power is exhausted. 
The wording of the section leaves no doubt that Congress 
was by provisions ex industria seeking to make interfer-
ence by interlocutory injunction from a federal court 
with the enforcement of state legislation, regularly en-
acted and in course of execution, a matter of the adequate 
hearing and the full deliberation which the presence of 
three judges, one of whom should be a Circuit Justice or 
Judge, was likely to secure. It was to prevent the im-
provident granting of such injunctions by a single judge, 
and the possible unnecessary conflict between federal and 
state authority always to be deprecated. This Court had 
occasion to consider the purport and significance of § 
17 of the Act of June 18, 1910, embodied in § 266, in Ex 
parte Metropolitan Water Co., 220 U. S. 539, and there 
held that, after a District Judge had granted a preliminary
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restraining order in such a case as provided, the same 
judge could not set aside his own order; and such act by 
him was without jurisdiction. This Court, therefore, 
issued a mandamus directing him to annul the order of 
vacation. We are of opinion that a single judge has no 
power, in view of § 266, to affect the operation of the order 
of the court constituted by the three judges granting or 
denying the interlocutory injunction applied for. To 
hold that he may grant a temporary injunction varying 
the order of the three judges would be to make the legis-
lation a nullity and work the result which Congress was 
at great pains to avoid. Arguments to show that the order 
only continued the status quo, that a disturbance of it will 
work irreparable injury and that the bond herein required 
secures all parties in interest are beside the point. This 
is a question of statutory power and jurisdiction, not one 
of judicial discretion or equitable consideration.

Equity Rule No. 74, which authorizes a justice or judge 
who took part in a decision of an equity suit granting or 
dissolving an injunction to make an order suspending, 
modifying or restoring the injunction pending the appeal 
upon proper terms, does not apply to such an appeal or 
to such a case as this. This appeal is not from a final de-
cree. It is a special proceeding in which the power of a 
single judge is definitely limited.

It is argued that the order of injunction pending the 
appeal here was the act of the court of three judges. It is 
certain that Judge Foster was the only judge sitting in 
the District Court when the ex parte application was 
made by complainant company for the allowance of the 
appeal, the granting of the injunction and the fixing of 
the amount of the bond. It is certain that these orders 
were signed only by him and did not purport to be author-
ized by three judges. The claim is based on a quotation 
from remarks made by Judge Foster in overruling the 
application made to him by the defendant, the Public 
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Service Commission, to set aside the injunction. The 
Judge said:

“ Now let us go a little further. Here is a question sub-
mitted to three Judges let us say. This is not the action 
of an individual judge. The question of supersedeas was 
a matter of discussion among the court composed of Judge 
Bryan, Judge Clayton and myself, and I showed you, Mr. 
Long, [counsel for the Public Commission], Judge Bryan’s 
letter, in which he says that he thought that the Cumber-
land Telephone Company would be entitled to a superse-
deas in this case, but that was a matter to be taken up by 
the District Court, by myself.

“ Now, when I granted an appeal with supersedeas, that 
is the action of the court, it is merely a matter of prac-
tice that I signed the order. Now that supersedeas 
ought always to be granted to prevent irreparable injury.”

This statement does not make the order here in question 
the act of the three judges. Judge Bryan’s letter, so far 
as we are able to judge from this reference, was a mere 
expression of opinion that Judge Foster as District Judge 
had the power to grant the injunction, an opinion with 
which we do not agree. The letter was not an attempt by 
Judge Bryan to become a participant in the order. Nor 
is there any showing that Judge Clayton took part in the 
matter. A discussion in conference of the judges as to the 
granting of an injunction pending an appeal before it was 
applied for does not supply what is needed to give efficacy 
to such order by a single judge. Compliance with the stat-
ute requires the assent of the three judges given after the 
application is made evidenced by their signatures or an 
announcement in open court with three judges sitting 
followed by a formal order tested as they direct. Notice 
of application for the injunction to opposing counsel 
should be required except in extraordinary circumstances. 
We have no proper evidence of the participation of the 
three judges in the injunction here and therefore grant the
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motion to set it aside as void and made without juris-
diction.

The appellees ask that if we conclude to set aside the 
injunction, we entertain a motion to grant one now to 
preserve the status quo. The fact that a majority of the 
three judges of the District Court denied the interlocu-
tory injunction suggests the want of merit in the appli-
cation here. We, of course, appreciate that notwith-
standing a denial of an injunction on its merits, a court 
may properly find that pending a final determination of 
the suit on the merits in a court of last resort, a balance of 
convenience may be best secured by maintaining the 
status quo and securing an equitable adjustment of the 
finally adjudicated rights of all concerned through the 
conditions of a bond. Hovey v. McDonald, 109 U. S. 150, 
161; Equity Rule No. 74. But the court which is best 
and most conveniently able to exercise the nice discretion 
needed to determine this balance of convenience is the 
one which has considered the case on its merits and, there-
fore, is familiar with the record. Records in cases like 
this are often very voluminous. Such is the record in this 
case. Without abdicating our unquestioned power to 
grant such an application as this, and conceding that ex-
ceptional cases may arise, we are generally inclined to 
refer applications of this kind to the court of three judges 
who have heard the whole matter, have read the record, 
and can pass on the issue without additional labor. That 
was the course taken by this Court in Southern Ry. Co. 
v. Watts, 259 U. S. 576. A similar order will be made here. 
The action of the District Court thus constituted, how-
ever, will not revive or vitalize the order of injunction 
granted by Judge Foster; for that was void, and the 
parties affected by it must be left to such course as they 
may be advised. We are not now called upon to construe 
or determine the validity or effect of the bond taken in 
that proceeding.
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The orders in this Court will be two:
First. The motion of appellees is granted and the 

order of injunction granted by Judge Foster when allow-
ing the appeal is set aside as without jurisdiction.

Second. The application to this Court for an injunc-
tion maintaining the status quo is referred to the Dis-
trict Court constituted of three judges for its determina-
tion.

The costs on this motion will be taxed to the appellant.

UNITED STATES v. MINNIE ATKINS ET AL.

NANCY ATKINS ET AL. v. UNITED STATES, MIN-
NIE FOLK, N^E ATKINS, ET AL.

APPEALS FROM THE CIRCUIT COURT OF APPEALS FOR THE 
EIGHTH CIRCUIT.

Nos. 45, 46. Argued October 11, 12, 1922.—Decided November 20, 
1922.

An act of the Commission to the Five Civilized Tribes in enrolling 
a name as that of a Creek Indian alive on April 1, 1899, amounted, 
when duly approved by the Secretary of the Interior, to a judg-
ment in an adversary proceeding, establishing the existence of the 
individual and his right to membership, and is not subject to be 
attacked by the United States in a suit against those who claim 
his land allotment, in which the Government alleges that the 
person enrolled never existed and that the enrollment was pro-
cured by fraud on the Commission and resulted from gross mis-
take of law and fact. P. 224.

268 Fed. 923, affirmed.

Appeals  from a decree of the Circuit Court of Appeals 
affirming a decree of the District Court in a suit brought 
by the United States upon the grounds of fraud and mis-
take to cancel an enrollment on the Creek tribal roll 
and an allotment certificate and patent issued thereunder,
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Argument for the United States.

and to quiet the title to the land so allotted in the United 
States and the Creek Nation, as against the defendants 
and interveners, who claimed under such enrollment and 
allotment. The District Court dismissed the bill, quoad 
the United States, and adjudicated the title as between 
the other parties.

Mr. H. L. Underwood, with whom Mr. Solicitor General 
Beck and Mr. Assistant Attorney General Riter were on 
the brief, for the United States.

The finding of the Dawes Commission was subject to 
impeachment at the suit of the United States for fraud 
or mistake.

The Government’s bill alleged that through the con-
nivance of Minnie Atkins the name of Thomas Atkins 
was placed upon the 1895 roll of Creek citizens as a mem-
ber of her family. The materiality of this lay in the 
fact that the Dawes Commission, in preparing the final 
citizenship roll from which allotments of Creek tribal 
lands were made, relied upon and accepted this 1895 roll 
as evidence showing those who were entitled to enroll-
ment.

Had there been a hearing, with the United States or 
the Creek Tribe actively contesting the enrollment of 
the name of Thomas Atkins,—had witnesses been heard 
on the question of whether he ever existed, the decision 
of the Commission would have been impervious to at-
tack. Vance v. Burbank, 101 U. S. 514; United States 
v. Wildcat, 244 U. S. 111.

The rule of Vance v. Burbank has only been applied, 
in this Court at least, to cases where there has been a 
contest proceeding where full hearing has been had and 
testimony introduced or the opportunity to do so given. 
De Cambra v. Rogers, 189 U. S. 119; Estes v. Timmons, 
199 U. S. 391; Love n . Elahive, 205 U. S. 195; Ross v. 
Stewart, 227 U. S. 530; Ross v. Day, 232 U. S. 110.
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The District Court, however, seemed to consider the 
fact that the Creek Council had notice of the proceedings 
before the Commission, and hence might have made objec-
tion to the enrollment of any name, rendered the proceed-
ing an adversary one. Mark, the notice was not as to 
this specific individual case, but general notice or knowl-
edge that the Commission was making inquiry and de-
termination upon which to predicate enrollments gen-
erally.

The Government has fully as much notice of pro-
ceedings to acquire public lands as it had of the Dawes 
Commission proceedings, and yet the former are held to 
be ex parte, and fraud intrinsic therein is held ample basis 
for relief in equity. McCaskill Co. v. United States, 216 
U. S. 504; Diamond Coal & Coke Co. v. United States, 233 
U. S. 236; Washington Securities Co. v. United States, 
234 U. S. 76. The same is true of naturalization proceed-
ings. Johannessen v. United States, 225 U. S. 227; United 
States v. Ness, 245 U. S. 319.

In United States v. Minor, 114 U. S. 233, a suit to 
cancel a patent for fraud, this Court distinguished Vance 
v. Burbank, and definitely pointed out the scope and ex-
tent of the rule of the latter case. That the rule of the 
Vance Case is limited to cases where there has been a 
hearing in which the issues sought to be impeached have 
been tried, is evidenced by a later statement in Hilton 
v. Guyot, 159 U. S. 113, 207. See Chicago, Rock Island 
& Pacific Ry. Co. v. Callicotte, 267 Fed. 799; certiorari 
denied, 255 U. S. 570; Marshall v. Holmes, 141 U. S. 
589; Wells Fargo & Co. v. Taylor, 254 U. S. 175. The 
decision in United States v, Wildcat is not to the con-
trary, for it is plainly limited to cases other than those 
involving fraud or mistake.

Independently of the question of fraud, we contend 
that if no such person as Thomas Atkins ever existed, 
the enrollment of that name as a citizen of the Creek
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Nation and the allotment and patenting of a tract of land 
in his name was a nullity and conveyed no title, and that 
no rights or interest thereunder could vest in any person. 
Cf. Iowa Land & Trust Co. v. United States, 217 Fed. 
11; Moffat n . United States, 112 U. S. 24; Thomas v. 
Wyatt, 25 Mo. 24.

The Government asserts that all the parties defendant 
are strangers to the title to this land. Surely it is en-
titled to be heard on that issue.

The principle applicable to this case is that of Scott n . 
McNeal, 154 U. S. 34.

Equity will grant relief against a judgment, the en-
forcement of which would be unconscionable, or which 
was rendered through mistake or accident, the party seek-
ing relief not knowing of the existence of a defense or 
being prevented from availing himself of it by accident or 
mistake. Pickford v. Talbott, 225 U. S. 651.

The evidence establishes, and the courts below should 
have found, that Thomas Atkins was a myth; hence 
the patent issued in his name conveyed no title. Vitelli 
& Son v. United States, 250 U. S. 355.

Mr. Joseph M. Hill, with whom Mr. Napoleon B. 
Maxey, Mr. Malcolm E. Rosser and Mr. Henry L. Fitz-
hugh were on the briefs, for Nancy Atkins et al.

Mr. C. B. Stuart, with whom Mr. E. C. Hanford, Mr. 
M. K. Cruce and Mr. Lee Bond were on the briefs, 
for Minnie Atkins et al.

Mr . Justice  Mc Reynolds  delivered the opinion of the 
Court.

Under authority of acts of Congress the [Dawes] Com-
mission to the Five Civilized Tribes enrolled Thomas At-
kins as a Creek Indian alive on April 1, 1899; the Secre-
tary of the Interior approved; an allotment was selected 
for him; a patent issued and was recorded as required by
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law. Minnie Atkins undertook, as his sole heir, to convey 
the land to certain named defendants. Alleging that 
Thomas Atkins never existed and that his enrollment 
came about through fraud and gross mistake of law and 
fact, the United States brought this proceeding against 
many defendants to annul the allotment certificate and 
patent and to quiet title in the Tribe.

Minnie Atkins maintains that the enrolled Thomas was 
her son; that he was born prior to April 1, 1899, and died 
thereafter, leaving her as sole heir. Nancy Atkins claims 
to be the mother and sole heir. She filed a cross bill ask-
ing that the title to the land be confirmed to her and those 
claiming through her. Henry Carter asserts that he is the 
individual enrolled as Thomas Atkins.

The trial court ruled that the enrollment by the Com-
mission amounted to an adjudication that Thomas Atkins 
was a living person on April 1, 1899, entitled to member-
ship; that this finding was not subject to collateral attack 
under a mere allegation of his nonexistence; and that it 
could not be annulled for fraud unless the fraud alleged 
and proved was such as to have prevented a full hearing 
within the doctrine approved by United States v. Throck-
morton, 98 U. S. 61; Vance v. Burbank, 101 U. S. 514; 
Hilton v. Guyot, 159 U. S. 113. The relief asked by the 
United States was accordingly denied. Having consid-
ered the voluminous testimony, it found Minnie Atkins 
to be the mother of Thomas and owner of the land subject 
to the rights of those claiming under her. The Circuit 
Court of Appeals affirmed a final decree embodying these 
conclusions. 233 Fed. 177; 268 Fed. 923.

In United States v. Wildcat, 244 U. S. Ill, 118, 119, it 
was insisted that the Indian died prior to April 1, 1899, 
and that his enrollment as of that date was beyond the 
jurisdiction of the Dawes Commission and void within 
the doctrine of Scott n . McNeal, 154 U. S. 34. Much con-
sideration was given to the statutes creating and defining
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the powers of the Commission and the effect of an en-
rollment. This Court said:

“ There was thus constituted a Quasi-judicial tribunal 
whose judgments within the limits of its jurisdiction were 
only subject to attack for fraud or such mistake of law or 
fact as would justify the holding that its judgments were 
voidable. Congress by this legislation evidenced an in-
tention to put an end to controversy by providing a tri-
bunal before which those interested could be heard and 
the rolls authoritatively made up of those who were en-
titled to participate in the partition of the tribal lands. 
It was to the interest of all concerned that the benefici-
aries of this division should be ascertained. To this end 
the Commission was established and endowed with 
authority to hear and determine the matter. . . .

“ When the Commission proceeded in good faith to de-
termine the matter and to act upon information before 
it, not arbitrarily, but according to its best judgment, we 
think it was the intention of the act that the matter, 
upon the approval of the Secretary, should be finally 
concluded and the rights of the parties forever settled, 
subject to such attacks as could successfully be made upon 
judgments of this character for fraud or mistake.

“We cannot agree that the case is within the principles 
decided in Scott v. McNeal, 154 U. S. 34, and kindred 
cases, in which it has been held that in the absence of a 
subject-matter of jurisdiction an adjudication that there 
was such is not conclusive, and that a judgment based 
upon action without its proper subject being m existence 
is void. ... We think the decision of such tribunal, 
when not impeached for fraud or mistake, conclusive of 
the question of membership in the tribe, when followed, 
as was the case here, by the action of the Interior Depart-
ment confirming the allotment and ordering the patents 
conveying the lands, which were in fact issued.”

It must be accepted now as finally settled that the en-
rollment of a member of an Indian tribe by the Dawes

45646°—23------15
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Commission, when duly approved, amounts to a judgment 
in an adversary proceeding determining the existence of 
the individual and his right to membership subject, of 
course, to impeachment under the well established rules 
where such judgments are involved.

The questions of fact relating to the conflicting claims 
advanced by Minnie Atkins, Nancy Atkins and Henry 
Carter have been determined in favor of Minnie by both 
courts below upon survey of all the evidence; and we find 
nothing which would justify us in overruling their well 
considered action.

The decree of the court below is affirmed.

KLINE ET AL., AS THE BOARD OF IMPROVE-
MENT OF PAVING IMPROVEMENT DISTRICT 
NO. 20, OF THE CITY OF TEXARKANA, ARKAN-
SAS, v. BURKE CONSTRUCTION COMPANY.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
EIGHTH CIRCUIT.

No. 81. Argued October 19, 20, 1922.—Decided November 20, 1922.

1. Where a federal court has first acquired jurisdiction of the subject-
matter of a cause, it may enjoin the parties from proceeding in a 
state court of concurrent jurisdiction where the effect would be 
to defeat or impair the jurisdiction of the federal court. P. 229.

2. But where the actions in both causes are in personam, seeking 
only money judgments, jurisdiction in. the one is not affected by 
the other, and there is no basis for such an injunction. P. 230.

3. The right of a citizen to prosecute his cause against a citizen of 
another State in the federal court is not a right granted by the 
Constitution; and it affords no ground upon which that court may 
assume jurisdiction to enjoin the defendant from prosecuting a 
counter action, on the same contract, in a state court. P. 233.

271 Fed. 605, reversed.

Certiorari  to a decree of the Circuit Court of Appeals, 
reversing a decree of the District Court, which denied an
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injunction, in a dependent suit brought by the present 
respondent to restrain the petitioners from prosecuting 
a suit in a state court.

Mr. William H. Arnold and Mr. Frank S. Quinn, with 
whom Mr. William H. Arnold, Jr., and Mr. David C. 
Arnold were on the brief, for petitioners.

Mr. James B. McDonough for respondent.

. Mr . Just ice  Sutherl and  delivered the opinion of the 
Court.

The Burke Construction Company, a corporation or-
ganized under the laws of the State of Missouri, brought 
an action at law against petitioners in the United States 
District Court for the Western District of Arkansas on 
February 16, 1920. The jurisdiction of that court was in-
voked upon the ground of diversity of citizenship, the 
petitioners being citizens of the State of Arkansas. The 
action was for breach of a contract between the parties^ 
whereby the Construction Company had engaged to pave 
certain streets in the town of Texarkana. A trial was had 
before the court and a jury which resulted in a disagree-
ment.

Subsequent to the commencement of the action by the 
Construction Company, viz., on March 19, 1920, peti-
tioners instituted a suit in equity against that Company 
in a state chancery court of the State of Arkansas, upon 
the same contract, joining as defendants the sureties on 
the bond which had been given for the faithful perform-
ance of the contract. The bill in the latter suit alleged 
that the Construction Company had abandoned its con-
tract and judgment was sought against the sureties as 
well as against the company. The bill asked an account-
ing with reference to the work which had been done and 
which remained to be done under the contract, and prayed 
judgment in the sum of $88,000.
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In the action brought by the Construction Company 
the petitioners filed an answer and cross complaint, set-
ting up, in substance, the same matters which were set 
forth in their bill in the state court. In the equity suit 
the Construction Company filed an answer and cross com-
plaint, setting up the matters charged in its complaint in 
the action at law. Thus the two cases presented substan-
tially the same issues, the only differences being those 
resulting from the addition of the sureties as parties de-
fendant in the equity suit. Both actions were in per-
sonam, the ultimate relief sought in each case being for a 
money judgment only.

The equity suit wa# removed to the United States Dis-
trict Court upon the petition of the Construction Com-
pany upon the ground that the Company and the peti-
tioners were citizens of different States and that the con-
troversy between them was a separable controversy, and 
upon the further ground that a federal question was in-
volved. Petitioners moved to remand. The District 
Court sustained the motion and the equity suit was there-
upon remanded to the State Chancery Court, where it is 
still pending.

After the mistrial of the action at law in the United 
States District Court, the Construction Company filed a 
bill of complaint as a dependent bill to its action at law, 
by which it sought to enjoin the petitioners from further 
prosecuting the suit in equity in the State Chancery 
Court. The United States District Court denied the in-
junction and an appeal was taken to the Circuit Court of 
Appeals for the Eighth Circuit. That court reversed the 
decision of the District Court and remanded the case with 
instructions to issue an injunction against the prosecution 
of the suit in equity in the State Chancery Court. From 
that decree the case comes here upon writ of certiorari.

Section 265 of the Judicial Code provides: “The writ 
of injunction shall not be granted by any court of the
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United States to stay proceedings in any court of a State, 
except in cases where such injunction may be authorized 
by any law relating to proceedings in bankruptcy.” But 
this section is to be construed in connection with § 262, 
which authorizes the United States courts “ to issue all 
writs not specifically provided for by statute, which may 
be necessary for the exercise of their respective jurisdic-
tions, and agreeable to the usages and principles of law.” 
See Julian v. Central Trust Co., 193 U. S. 93, 112; Lan-
ning v. Osborne, 79 Fed. 657, 662. It is settled that where 
a federal court has first acquired jurisdiction of the sub-
ject-matter of a cause, it may enjoin the parties from pro-
ceeding in a state court of concurrent jurisdiction where 
the effect of the action would be to defeat or impair the 
jurisdiction of the federal court. Where the action is in 
rem the effect is to draw to the federal court the posses-
sion or control, actual or potential, of the res, and the 
exercise by the state court of jurisdiction over the same res 
necessarily impairs, and may defeat, the jurisdiction of 
the federal court already attached. The converse of the 
rule is equally true, that where the jurisdiction of the 
state court has first attached, the federal court is precluded 
from exercising its jurisdiction over the same res to de-
feat or impair the state court’s jurisdiction.

This Court in Covell v. Heyman, 111 U. S. 176, 182, 
said:

“ The forbearance which courts of co-ordinate jurisdic-
tion, administered under a single system, exercise towards 
each other, whereby conflicts are avoided, by avoiding in-
terference with the process of each other, is a principle 
of comity, with perhaps no higher sanction than the 
utility which comes from concord; but between State 
Courts and those of the United States, it is something 
more. It is a principle of right and of law, and therefore, 
of necessity. It leaves nothing to discretion or mere con-
venience. These courts do not belong to the same sys-
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tem, so far as their jurisdiction is concurrent; and 
although they co-exist in the same space, they are in-
dependent, and have no common superior. They ex-
ercise jurisdiction, it is true, within the same territory, but 
not in the same plane; and when one takes into its juris-
diction a specific thing, that res is as much withdrawn 
from the judicial power of the other, as if it had been 
carried physically into a different territorial sovereignty. 
To attempt to seize it by a* foreign process is futile and 
void. The regulation of process, and the decision of 
questions relating to it, are part of the jurisdiction of the 
court from which it issues.”

And the same rule applies where a person is in custody 
under the authority of the court of another jurisdiction. 
Ponzi v. Fessenden, 258 U. S. 254.

But a controversy is not a thing, and a controversy over 
a mere question of personal liability does not involve the 
possession or control of a thing, and an action brought 
to enforce such a liability does not tend to impair or 
defeat the jurisdiction of the court in which a prior action 
for the same cause is pending. Each court is free to pro-
ceed in its own way and in its own time, without refer-
ence to the proceedings in the other court. Whenever a 
judgment is rendered in one of the courts and pleaded 
in the other, the effect of that judgment is to be de-
termined by the application of the principles of res 
adjudicata by the court in which the action is still pend-
ing in the orderly exercise of its jurisdiction, as it would 
determine any other question of fact or law arising in the 
progress of the case. The rule, therefore, has become 
generally established that where the action first brought 
is in personam and seeks only a personal judgment, an-
other action for the same cause in another jurisdiction is 
not precluded. Stanton n . Embrey, 93 U. S. 548; Gordon 
v. Gilfoil, 99 U. S. 168, 178; Hunt v. New York Cotton 
Exchange, 205 U. S. 322, 339; Insurance Company v.
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Brune’s Assignee, 96 U. S. 588, 592; Merritt v. American 
Steel-Barge Co., 79 Fed. 228; Ball v. Tompkins, 41 Fed. 
486; Holmes County n . Burton Construction Co., 272 
Fed. 565, 567; Standley v. Roberts, 59 Fed. 836, 844-5; 
Green v. Underwood, 86 Fed. 427, 429; Ogden City v. 
Weaver, 108 Fed. 564, 568; Zimmerman v. So Relle, 80 
Fed. 417, 419-420; Baltimore & Ohio R. R. Co. v. Wabash 
R. R. Co., 119 Fed. 678, 680; Guardian Trust Co. v. 
Kansas City Southern Ry. Co., 146 Fed. 337, 340; 
Guardian Trust Co. n . Kansas City Southern Ry. Co., 
171 Fed. 43; Woren v. Witherbee, Sherman & Co., 240 
Fed. 1013; Stewart Land Co. n . Arthur, 267 Fed. 184.

In Baltimore & Ohio R. R. Co. v. Wabash R. R. Co., 
supra, the Circuit Court of Appeals for the Seventh Cir-
cuit said:

“It is settled that, when a state court and a court 
of the United States may each take jurisdiction of a mat-
ter, the tribunal whose jurisdiction first attaches holds it, 
to the exclusion of the other, until its duty is fully 
performed, and the jurisdiction involved is exhausted. 
. . . The rule is not only one of comity, to prevent 
unseemly conflicts between courts whose jurisdiction em-
braces the same subject and persons, but between state 
courts and those of the United States it is something 
more. ‘ It is a principle of right and law, and therefore 
of necessity. It leaves nothing to discretion or mere con-
venience.’ Covell v. Heyman, 111 U. S. 176. The rule is 
not limited to cases where property has actually been 
seized under judicial process before a second suit is in-
stituted in another court, but it applies as well where 
suits are brought to enforce liens against specific prop-
erty, to marshal assets, administer trusts, or liquidate in-
solvent estates, and in all suits of a like nature. Farm-
ers’ Loan & Trust Co. v. Lake Street El. R. Co., 177 
U. S. 51; Merritt v. Steel Barge Co., 24 C. C. A. 530, 
79 Fed. 228, 49 U. S. App. 85. The rule is limited to 
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actions which deal either actually or potentially with 
specific property or objects. Where a suit is strictly in 
personam, in which nothing more than a personal judg-
ment is sought, there is no objection to a subsequent 
action in another jurisdiction, either before or after judg-
ment, although the same issues are to be tried and de-
termined; and this because it neither ousts the jurisdic-
tion of the court in which the first suit was brought, nor 
does it delay or obstruct the exercise of that jurisdic-
tion, nor lead to a conflict of authority where each court 
apts in accordance with law. Stanton v. Embrey, 93 
U. S. 548.”

In Stewart Land Co. v. Arthur,v supra, where the 
plaintiff sued the defendant upon two checks and a 
promissory note in the United States District Court, and 
subsequently brought an action against him upon the 
same instruments in a state court and an injunction was 
sought against the latter action, the Circuit Court of 
Appeals for the Eighth Circuit disposed of the matter as 
follows:

“ In the Iowa case there was no custody of property 
which might lawfully be protected by the injunctive 
process. It was purely in personam. The pendency of 
two or more such actions between the same parties upon 
the same causes of action in different jurisdictions gives 
to the court in which the first was brought no power to 
enjoin the prosecution of the others. Each may take its 
normal course.”

Prior to the decision in the instant case, as an examina-
tion of the foregoing authorities, and others which might 
be added, will show, the rule was firmly established that 
the pendency in a federal court of an action in personam 
was neither ground for abating a subsequent action in 
a state court nor for the issuance of an injunction against 
its prosecution. In the case now under consideration, 
however, the court below held otherwise, upon the ground
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that: 11 By the Constitution of the United States (article 
3, § 2, and the acts of Congress, U. S. Comp. Stat. 991) 
the constitutional right was granted to the Burke Com-
pany to ask and to have a trial and adjudication ... by 
the federal court.”

It is said further that if the second suit may be prose-
cuted so as to secure an adjudication in a state court 
before the action of the federal court can be adjudicated, 
then the federal court’s adjudication would be made futile 
because before it is rendered the controversy will have be-
come res ad judicata by the adjudication of the state court. 
Such a result, it is urged, cannot be allowed because the 
Construction Company brought its action in the federal 
court in pursuance “ of a grant of this right in the Consti-
tution and the acts of Congress” and it may not be 
deprived of that constitutional right by a subsequent 
suit in a state court.

The force of the cases above cited is sought to be broken 
by the suggestion that in none of them was this question 
of constitutional right presented Or considered.

The right of a litigant to maintain an action in a federal 
court on the ground that there is a controversy between 
citizens of different States is not one derived from the 
Constitution of the United States, unless in a very indirect 
sense. Certainly it is not a right granted by the Consti-
tution. The applicable provisions, so far as necessary to 
be quoted here, are contained in Article III. Section 1 
of that Article provides, “ The judicial power of the 
United States shall be vested in one Supreme Court, and 
in such inferior courts as the Congress may from time 
to time ordain and establish.” By § 2 of the same Arti-
cle it is provided that the judicial power shall extend to 
certain designated cases and controversies and, among 
them,“ to controversies . . . between citizens of different 
States. . . .” The effect of these provisions is not to 
vest jurisdiction in the inferior courts over the designated
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cases and controversies but to delimit those in respect of 
which Congress may confer jurisdiction upon such courts 
as it creates. Only the jurisdiction of the Supreme Court 
is derived directly from the Constitution. Every other 
court created by the general government derives its juris-
diction wholly from the authority of Congress. That 
body may give, withhold or restrict such jurisdiction at 
its discretion, provided it be not extended beyond the 
boundaries fixed by the Constitution. Turner v. Bank 
of North America, 4 Dall. 8, 10; United States v. Hudson 
& Goodwin, 7 Cranch, 32; Sheldon v. Sill, 8 How. 441, 
448; Stevenson v. Fain, 195 U. S. 165. The Constitution 
simply gives to the inferior courts the capacity to take 
jurisdiction in the enumerated cases, but it requires an 
act of Congress to confer it. The Mayor n . Cooper, 6 
Wall. 247, 252. And the jurisdiction having been'con-
ferred may, at the will of Congress, be taken away in 
whole or in part; and if withdrawn without a saving 
clause all pending cases though cognizable when com-
menced must fall. The Assessors v. Osbornes, 9 Wall. 
567, 575. A right which thus comes into existence only 
by virtue of an act of Congress, and which may be with-
drawn by an act of Congress after its exercise has begun, 
cannot well be described as a constitutional right. The 
Construction Company, however, had the undoubted 
right under the statute to invoke the jurisdiction of the 
federal court and that court was bound to take the case 
and proceed to judgment. It could not abdicate its au-
thority or duty in favor of the state jurisdiction. Chicot 
County v. Sherwood, 148 U. S. 529, 533; McClellan v. 
Carland, 217 U. S. 268, 282. But, while this is true, it 
is likewise true that the state court had jurisdiction of 
the suit instituted by petitioners. Indeed, since the case 
presented by that suit was such as to preclude its removal 
to the federal jurisdiction, the state jurisdiction in that 
particular suit was exclusive. It was, therefore, equally
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the duty of the state court to take the case and proceed 
to judgment. There can be no question of judicial su-
premacy, or of superiority of individual right. The well 
established rule, to which we have referred, that where 
the action is one in rem that court—whether state or 
federal—which first acquires jurisdiction draws to itself 
the exclusive authority to control and dispose of the res, 
involves the conclusion that the rights of the litigants 
to invoke the jurisdiction of the respective courts are of 
equal rank. See Heidritter v. Elizabeth Oil-Cloth Co., 
112 U. S. 294, 305. The rank and authority of the courts 
are equal but both courts cannot possess or control the 
same thing at the same time, and any attempt to do so 
would result in unseemly conflict. The rule, therefore, 
that the court first acquiring jurisdiction shall proceed 
without interference from a court of the other jurisdiction 
is a rule of right and of law based upon necessity, and 
where the necessity, actual or potential, does not exist, 
the rule does not apply. Since that necessity does exist 
in actions in rem and does not exist in actions in per-
sonam, involving a question of personal liability only, 
the rule applies in the former but does not apply in the 
latter.

The decree of the Circuit Court of Appeals is therefore 
reversed and the case remanded to the District Court 
for further proceedings in conformity with this 
opinion.

LIBERTY OIL COMPANY v. CONDON NATIONAL 
BANK ET AL.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
EIGHTH CIRCUIT.

No. 98. Argued November 15,16,1922.—Decided November 27,1922.

1. Where a defendant, sued at law in the District Court for money 
had and received, avers by answer and cross-petition that it is a 
stakeholder of the money in question, offers to pay it into court,
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and prays that the other claimants be made parties, that the 
issue be litigated between them and the plaintiff, and that the de-
fendant be discharged from liability, the proceeding becomes an 
equitable one, an interpleader, under Jud. Code, § 274b, as 
amended by Act of March 3, 1915, c. 90, 38 Stat. 956. P. 240.

2. While it is not so expressly required, either by Equity Rule 22 
or by statute, there is authority, by implication from Jud. Code, 
§ 274b, supra, and § 274a, to transfer a case thus begun at law and 
converted to equity, to the equity .side of the court; and such, it 
seems, is the better practice. P. 241.

3. But failure to order such transfer does not deprive the suit of its 
equitable character. P. 242.

4. Where an equitable defense is interposed in an action at law, the 
equitable issue should first be disposed of; and, if an issue at law 
remains, it is triable to a jury. P. 242.

5. This preserves the right of jury trial guaranteed by the Seventh 
Amendment, being in conformity with the practice of the courts of 
law and chancery in England at the time of the adoption of the 
Constitution in the light of which the Amendment should be con-
strued. P. 243.

6. Sections 274b and 274a of the Judicial Code, although not creating 
one form of civil action, are calculated to permit changes from law 
to equity and vice versa, with the least possible delay or formality. 
P. 243.

7. Where an action at law is thus converted into an interpleader, it 
is to be treated thenceforth, by trial and appellate courts, as a pro-
ceeding in equity; the issue between the claimants need not, under 
the Seventh Amendment, be submitted to a jury, but may be tried 
by the court; and the judgment is reviewable as in equity and not 
as at law. P. 244.

8. Under Jud. Code, § 269, as amended February 26, 1919, c. 48, 40 
Stat. 1181, appellate courts are to give judgment after examination 
of the record without regard to technical errors, defects, or ex-
ceptions, not affecting substantial rights. P. 245.

9. Under Jud. Code, § 274b, supra, whether review is sought by writ 
of error or appeal, the appellate court has full power to render such 
judgment upon the record as law and justice require. P. 245.

10. Where certiorari was issued to the Circuit Court of Appeals to 
settle an important question of practice, held, that this Court 
though it had the power, would not also decide the merits but would 
remand the case for that purpose to the court below. P. 245.

271 Fed. 928, reversed.
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This suit was begun as an action at law in the District 
Court of Kansas by the Liberty Oil Company, a corpora-
tion organized under the laws of Virginia, and a citizen 
of that Statej against the Condon National Bank, a cor-
poration organized under the banking laws of the United 
States and resident and doing business in Kansas. Plain-
tiff by its petition averred that it had made a contract 
with the Atlas Petroleum Company of Oklahoma, C. M. 
Ball, Isadore Litman, P. G. Keith and J. H. Keith, resi-
dents of Kansas, by which it agreed to purchase and they 
agreed to sell 160 acres more or less of oil lands in Butler 
County, Kansas, for $1,150,000. By the contract, the 
purchaser was required to deposit $100,000 with the Lib-
erty National Bank simultaneously with a deposit of the 
contract, and this sum, together with the assignments, 
transfers and conveyances under the contract, was to be 
held by the bank and by it to be delivered in accordance 
with the conditions of the contract. The main conditions, 
and the only ones here material, were that the vendors 
should furnish an abstract of the title to the property con-
tracted to be sold showing a good and marketable title in 
them, that the vendee should have seven days in which 
to examine the abstract, and that if its examination should 
show a good and marketable title, the vendee should pay 
the bank $1,050,000, the remainder of the purchase money, 
and the bank should deliver the deeds of assignments and 
transfers to the vendee and the vendor should deliver 
possession of the land. If the examination showed a good 
and marketable title and the vendee should refuse to pay 
the money then due from it, the $100,000 was to be deliv-
ered to the vendors as liquidated damages and the contract 
was to become null and void. In the event that the exami-
nation should disclose that the title was not good and 
marketable, the vendee was to notify the vendors and they 
were to have thirty days in which to perfect the title and 
should they neglect in that time to do so, the $100,000 on



238

260 U. S.

OCTOBER TERM, 1922.

Statement of the Case.

deposit was to be returned to the vendee and the contract 
was to become null and void.

The petition averred that the money and the contract 
were deposited in the defendant bank, that the abstract 
of title was submitted, that an examination of the abstract 
submitted showed that the title of the vendors was not 
good and marketable, in that in the chain of title the 
vendors claimed under the deed of an assignee for the 
benefit of creditors filed in a Colorado court and taking 
effect by the laws of that State but never authorized or 
confirmed by a court of competent jurisdiction under the 
laws of Kansas as required by the law of the latter State, 
that this defect was not remedied by the vendors within 
the time required by the contract, and on July 11, 1918, 
the plaintiff duly notified the defendant bank of this and 
demanded payment of the money deposited, that the de-
fendant refused and appropriated the sum to its own use 
to the damage of the plaintiff in the sum of $100,000 and 
interest at six per cent, from the date of the demand and 
refusal.

The defendant bank answered admitting all the facts 
averred in the petition except those as to the character of 
the title shown by the abstract, and alleged that the 
vendors in the contract of sale had also demanded that the 
deposit of $100,000 be paid to them on the ground that the 
vendee had refused without right to accept a good and 
marketable title to the land sold, that the defendant bank 
had no interest in the deposit and offered to pay the sum 
into court or to such person as the court should order. 
The defendant asked that the vendors be made parties 
and required to set up their claim to the deposit, that the 
court make proper order as to the disposition of the 
money, and that the defendant upon compliance with the 
order be discharged from all liability in connection there-
with. The court granted the prayer of the answer and
11 ordered, adjudged and decreed ” that vendors be made
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parties, and set up their claim within twenty days. The 
vendors waived summons and filed an answer and cross 
petition in which they averred that the petition of the 
plaintiff did not state a cause of action; and denied as 
much of the petition as averred that there were defects in 
the abstract of title which prevented it from being good 
and marketable. By the cross petition they asked for the 
payment of the $100,000 deposit and also a judgment for 
$1,050,000 as the purchase price for the land, title to 
which they had tendered, and for general relief. This cross 
petition the plaintiff answered making the same issue as 
that in the petition and answer. A jury was waived in 
writing. A bill of exceptions was taken embodying all 
the evidence, which was signed by the judge, and the same 
evidence was included in a transcript also certified to by 
the judge.

The District Court on the evidence found generally for 
the vendors, and from its opinion it appeared that it 
found the title good and marketable, and that upon plain-
tiff’s refusal to accept the same the vendors became en-
titled to the $100,000 as liquidated damages. Accord-
ingly it was “ considered, ordered and adjudged ” that the 
vendors, interveners, recover $10,750.00 as interest on the 
$100,000 from June 30, 1918, that the Condon Bank, de-
fendant, be discharged from further liability, and that 
the interveners have judgment for the $100,000 then in 
the registry of the court. There is nothing in the record 
to show that the defendant bank was dismissed until this 
final judgment, although, under some authority not made 
a matter of record, it had turned the money into the 
registry of the court.

An appeal was taken to the Circuit Court of Appeals 
and a supersedeas bond given. The Circuit Court of Ap-
peals held that the action was a suit at law, that under 
§ 4 of the Act of September 6, 1916, c. 448, 39 Stat. 727, 
to amend the Judicial Code, it had the power and it was



240 OCTOBER TERM, 1922.

Opinion of the Court. 260 TJ. S.

its duty to consider the appeal taken as a writ of error, 
and that as the bill of exceptions showed no special find-
ings of fact in a cause in which a jury had been waived 
but only a general finding for the interveners, it was not 
within the power of the court in a law case to consider 
the sufficiency of the evidence to sustain the finding. It 
therefore affirmed the judgment of the District Court. A 
certiorari brings the case here for consideration.

Mr. F. W. Lehmann, with whom Mr. Harry E. Karr 
and Mr. Charles G. Yankey were on the brief, for peti-
tioner.

Mr. John J. Jones, with whom Mr. J. H. Keith and Mr. 
Hugo T. Wedell were on the brief, for respondents.

Mr . Chief  Justice  Taft , after stating the case, de-
livered the opinion of the Court.

We differ with the Circuit Court of Appeals in its 
holding that, as brought in review before it, this cause 
was an action at law. We think the cause was then 
equitable and the proper review was by appeal. The case 
began as an action at law for money had and received. 
When the defendant bank claimed to be only a stake-
holder of the deposit, disclaimed interest therein and 
offered to pay it into court, and asked that the other 
claimants of the fund be made parties, its answer and 
cross petition became an equitable defense and a prayer 
for affirmative equitable relief in the nature of a bill for 
interpleader. Section 274b of the Judicial Code as 
amended by Act of March 3, 1915, c. 90, 38 Stat. 956, 
provides:

11 That in all actions at law equitable defenses may be 
interposed by answer, plea, or replication without the 
necessity of filing a bill on the equity side of the court. 
The defendant shall have the same rights in such case 
as if he had filed a bill embodying the defense of seeking 
the relief prayed for in such answer or plea. Equitable
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relief respecting the subject matter of the suit may thus 
be obtained by answer or plea. In case affirmative relief 
is prayed in such answer or plea, the plaintiff shall 
file a replication. Review of the judgment or decree 
entered in such case shall be regulated by rule of court. 
Whether such review be sought by writ of error or by 
appeal the appellate court shall have full power to render 
such judgment upon the records as law and justice shall 
require.”

This section applies to the case before us. The proceed-
ing was changed by defendant’s answer and cross petition 
from one at law to one in equity, with all the con-
sequences flowing therefrom. The better practice would 
perhaps have been, on the defendant’s filing its answer 
and cross petition, to order the cause transferred to the 
equity side of the court. Under Equity Rule No. 22, 
a suit in equity which should have been brought at law 
must be transferred to the law side of the court. There is 
no corresponding provision in rule or statute which ex-
pressly directs this to be done when the action begun at 
law should have been by a bill on the equity side, but 
we think the power of the trial court to order a transfer 
in a case like this is implied from the broad language of 
§ 274b, above quoted, by which the defendant who files 
an equitable defense is to be given the same rights as if 
he had set them up in a bill in equity, and from § 274a 
of the Judicial Code, quoted below, in which the court is 
directed, when a suit at law should have been brought 
in equity, to order amendments to the pleadings neces-
sary to conform them to the proper practice. Webb v. 
Southern Ry. Co., 235 Fed. 578, 593, 594. We are aware 
that a different conclusion has been reached by the Cir-
cuit Court of Appeals of the Fourth Circuit in Waldo 
v. Wilson, 231 Fed. 654, but for the reasons stated and 
after a full examination of that case, we think the con-
clusion of that court upon this point was too narrow.

45646°—23------ 16
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Nor, by the failure to order the transfer in this case, did 
the suit lose the equitable character it had taken on by 
the answer and cross petition of the defendant. The 
situation thus produced was quite like that under state 
civil codes of procedure in which there is but one form of 
civil action, the formal distinction between proceedings in 
law and equity is abolished and remedies at law and in 
equity are available to the parties in the same court and 
the same cause. Neither legal nor equitable remedies are 
abolished under such codes. “ What was an action at law 
before the code, is still an action founded on legal prin-
ciples; and what was a bill in equity before the code, is 
still a civil action founded on principles of equity.” 
Sutherland on Code Pleading, Practice and Forms, § 8/— 
DeWitt n . Hays, 2 Cal. 463; Smith v. Rowe, 4 Cal. 6; 
Howard v. Tiffany, 3 Sandf. 695.

Section 274b is an important step toward a consolida-
tion of the federal courts of law and equity and the ques-
tions presented in this union are to be solved much as 
they have been under the state codes. United States v. 
Richardson, 223 Fed. 1010, 1013. The most important 
limitation upon a federal union of the two kinds of reme-
dies in one form of action is the requirement of the Con-
stitution in the Seventh Amendment that “ In suits at 
common law, where the value in controversy shall exceed 
twenty dollars, the right of trial by jury shall be pre-
served, and no fact tried by a jury shall be otherwise re-
examined in any court of the United States, than accord-
ing to the rules of the common law.”

Where an equitable defense is interposed to a suit at 
law, the equitable issue raised should first be disposed of 
as in a court of equity, and then if an issue at law remains, 
it is triable to a jury. Massie v. Stradford, 17 Oh. St. 596; 
Dodsworth v. Hopple, 33 Oh. St. 16, 18; Taylor v. Stand-
ard Brick Co., 66 Oh. St. 360, 366; Sutherland, Code Pl. 
and Pr. § 1157. The equitable defense makes the issue
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equitable and it is to be tried to the judge as a chancellor. 
The right of trial by jury is preserved exactly as it was at 
common law. The same order is preserved as under the 
system of separate courts. If a defendant at law had an 
equitable defense, he resorted to a bill in equity to enjoin 
the suit at law until he could make his equitable defense 
effective by a hearing before the chancellor. The hearing 
on that bill was before the chancellor and not before a 
jury, and if the prayer of the bill was grafted, the in-
junction against the suit at law was made perpetual and 
no jury trial ensued. If the injunction was denied, the 
suit at law proceeded to verdict and judgment. This was 
the practice in the Courts of Law and Chancery in Eng-
land when our Constitution and the Seventh Amendment 
were adopted, and it is in the light of such practice that 
the Seventh Amendment is to be construed.

Congress, we think, was looking toward such a union of 
law and equity actions in the enactment of § 274b, quoted 
above, and of § 274a, which, referring to courts of the 
United States, provides:

“ That in case any of said courts shall find that a suit at 
law should have been brought in equity or a suit in equity 
should have been brought at law, the court shall order any 
amendments to the pleadings which may be necessary 
to conform them to the proper practice. Any party to 
the suit shall have the right, at any stage of the cause, 
to amend his pleadings so as to obviate the objection that 
his suit was not brought on the right side of the court. 
The cause shall proceed and be determined upon such 
amended pleadings. All testimony taken before such 
amendment, if preserved, shall stand as testimony in the 
cause with like effect as if the pleadings had been origi-
nally in the amended form.”

To be sure, these sections do not create one form of civil 
action as do the codes of procedure in the States, but they
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manifest a purpose on the part of Congress to change 
from a suit at law to one in equity and the reverse with as 
little delay and as little insistence on form as possible, 
and are long steps toward code practice.

Coming now to apply those two sections thus construed 
to the case before us, we find that by defendant’s answer 
and the court’s order it became a bill of interpleader in 
equity. Thereafter the proceedings should have been so 
treated, both in the trial and appellate courts. The chan-
cellor having sustained a bill of interpleader, disposed of 
the controversy between the claimants by directing any 
method of trial which would best and expeditiously ac-
complish justice in the particular case. State Insurance 
Co. v. Gennett, 2 Tenn. Ch. LOO, 101; Rowe v. Hoagland’s 
Administrators, 7 N. J. Eq. 131; Condict’s Executors n . 
King, 13 N. J. Eq. 375, 383; City Bank v. Bangs, 2 Paige, 
Ch. R. 570, 573; Gibson v. Goldthwaite, 7 Ala. 281, 290; 
Angell v. Hadden, 16 Vesey, 202; Kirtland v. Moore, 40 
N. J. Eq. 106, 108; 2 Daniel’s Ch. Practice, (6th Amer, 
ed.) 1568, 1569. This well established rule takes the issue 
here to be tried out of that class of issues in which there 
must have been a jury trial under the Seventh Amend-
ment. Where it was one which the chancellor could 
readily dispose of in one proceeding, it was in the interest 
of economy, expedition and justice that he should do so. 
This is in accord with the general rule in equity embodied 
in Equity Rule 23 that jurisdiction once assumed should 
be maintained to end the litigation. Greene v. Louisville 
& Interurban R. R. Co., 244 U. S. 499, 520; McGowan v. 
Parish, 237 U. S. 285, 296; Camp v. Boyd, 229 U. S. 530, 
551, 552.

It was, therefore, error by the Circuit Court of Appeals 
to proceed as if it were reviewing a judgment in a suit 
at law upon a bill of exceptions. It is true that the 
record contained a bill of exceptions, but there was also 
a transcript of the same evidence certified as required
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in appeals in equity. The plaintiff below was evidently 
not certain of the proper practice and prepared for either 
writ of error or appeal. Under § 269 of the Judicial Code, 
as amended by the Act of February 26, 1919, c. 48, 40 
Stat. 1181, appellate courts are enjoined to give judgment 
after an examination of the record without regard to 
technical errors, defects or exceptions which do not affect 
the substantial rights of the parties; and under § 274b, 
whether the review is sought by writ of error or appeal, 
the appellate court is given full power to render such 
judgment upon the record as law and justice shall require. 
It follows that the court should have considered the issue 
of law and fact upon which the decree of the District 
Court depended, that is, whether there was a good and 
marketable title.

On this review by certiorari, we could consider and 
decide the issue which the Circuit Court of Appeals erro-
neously refused to consider. On such an issue alone, 
however, we would not have granted the writ, because 
except for the important question of practice the case was 
not of sufficient public interest to justify it. We think 
it better, therefore, to reverse the judgment of the Cir-
cuit Court of Appeals and to remand the case to that 
court f®r consideration and decision of the issues of fact 
and law in this case as on an appeal in equity.

Reversed.

HEISLER v. THOMAS COLLIERY COMPANY 
ET AL.

ERROR TO THE SUPREME COURT OF THE STATE OF PENNSYL-
VANIA.

No. 541. Argued November 14, 15, 1922.—Decided November 27, 
1922.

1. In view of the differences between anthracite and bituminous coals 
in properties and uses, a Pennsylvania tax is not unreasonable
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and arbitrary because levied on the one but not on the other, and 
is therefore unobjectionable under the equal protection clause of 
the Fourteenth Amendment. P. 254.

2. The commercial competition between these two products is not a 
sufficient reason against classifying them separately for taxation 
purposes. P. 257.

3. The fact that useful products are obtained from bituminous coal 
which are not produced from anthracite serves to justify the state 
policy of favoring the former in taxation. P. 257.

4. Whether a statute or action of a State impinges on interstate com-
merce, depends upon the statute or action, and not upon what was 
said about it or the motive that impelled it. P. 258.

So held, where it was argued that anthracite being virtually con-
fined in production to Pennsylvania but largely consumed by the 
necessities of other States, the tax law in question was advocated 
by the Pennsylvania governor as a means of levying tribute on the 
other-state consumption.

5. A state act regulating interstate commerce is invalid, whatever 
the degree of interference. P. 259.

6. The Pennsylvania tax on anthracite when prepared and “ ready 
for shipment or market,” as applied to coal destined to have 
a market in other States but not as yet moved from the place of 
production or preparation, is not an interference with interstate 
commerce. P. 259. Coe v. Errol, 116 U. S. 517.

7. The fact that the statute imposes the tax when the coal “ is ready 
for shipment or market ” does not prove it an intentional fraud on 
the commerce clause. P. 261.

274 Pa. St. 448, affirmed.

Error  to a decree of the Supreme Court of Pennsyl-
vania, affirming a decree of a lower court, which dismissed 
a bill brought by Heisler, as a stockholder, to enjoin the 
Colliery Company and its trustees from paying a state 
tax and defendant state officials from enforcing it.

Mr. Louis Marshall for plaintiff in error.
The producers of anthracite coal in Pennsylvania are 

denied the equal protection of the laws because the ad 
valorem tax imposed by the Act of 1921 is not made ap-
plicable to bituminous or other kinds or grades of coal 
produced in the State. Citing numerous cases and dis-
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cussing: Common wealth v. Alden Coal Co., 251 Pa. St. 
124; District of Columbia v. Brooke, 214 U. S. 138; Bell’s 
Gap R. R. Co. v. Pennsylvania, 134 U. S. 232; Barbier v. 
Connolly, 113 U. S. 27; Southern Ry. Co. v. Greene, 216 
U. S. 400; Royster Guano Co. n . Virginia, 253 U. S. 412; 
People ex rel. Farrington v. Mensching, 187 N. Y. 8; 
Hauser n . North British & Mercantile Ins. Co., 206 N. Y. 
455; State v. Julow, 129 Mo. 163.

Mr. George E. Alter, Attorney General of the State of 
Pennsylvania, with whom Mr. Emerson Collins and Mr. 
George Ross Hull were on the brief, for defendants in 
error.

Mr. J. Weston Allen, Attorney General of the State of 
Massachusetts, as amicus curiae, by special leave of court. 
Mr. Edwin H. Abbot, Jr., Assistant Attorney General of 
that State, and Mr. Charles D. Newton, Mr. Thomas F. 
McCran, Mr. Ransford W. Shaw, Mr. Oscar L. Young, 
Mr. Frank C. Archibald, Mr. Herbert Ambrose Rice, Mr. 
Frank E. Healy and Mr. Sylvester D. Townsend, Jr., At-
torneys General respectively of the States of New York, 
New Jersey, -Maine, New Hampshire, Vermont, Rhode 
Island, Connecticut and Delaware, were on the briefs.

The question whether a state law is permissible regula-
tion of local affairs or a forbidden regulation of interstate 
commerce does not depend upon whether that law pur-
ports to regulate interstate commerce eo nomine or by 
express words. On the contrary, it depends upon the ac-
tual operation of the law upon interstate commerce under 
the particular circumstances.

The question whether the exercise of state powers upon 
matters within their apparent scope is in fact a direct 
burden upon or regulation of interstate commerce, and is 
therefore forbidden, or merely remotely and incidentally 
affects such commerce, and is therefore permitted, is 
frequently one of degree. The dividing line “is to be
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pricked out by the gradual contact of opposing decisions.” 
Noble State Bank n . Haskell, 219 U. S. 104.

The power of a State to impose ordinary and general 
property taxes without discrimination upon the mass of 
property within its borders extends to the whole mass 
even though some portion of that mass has come from 
other States or is about to be shipped into other States; 
and the test as to whether this class of taxes burdens in-
terstate commerce is whether the goods are at rest within 
the State. If they have not begun to move in interstate 
commerce, or if the interstate movement is complete, such 
property taxes may be levied. It may be observed that a 
different rule would exempt from the general taxes ordi-
narily levied upon personal property a large mass of 
property either because it had once moved in interstate 
commerce or might so move in the future.

But the very cases which uphold ordinary property 
taxes upon property at rest within the State recognize 
that no special or discriminatory tax may be imposed 
either because the goods have been shipped into the State 
or are about to be shipped out of it. Brown v. Houston, 
114 U. S. 622; Coe v. Errol, 116 U. S. 517; Pittsburg & 
Southern Coal Co. v. Bates, 156 U. S. 577; Diamond 
Match Co. v. Ontonagon, 188 U. S. 82; American Steel 
& Wire Co. v. Speed, 192 U. S. 500; Bacon v. Illinois, 
227 U. S. 504.

There is ample authority to sustain the distinction 
between the general ordinary and non-discriminatory 
property tax and the special tax intended to discriminate 
against goods because of their relation to interstate com-
merce. Thus, a general and non-discriminatory tax upon 
selling goods which have become part of the general mass 
of property within the State is valid. Emert v. Missouri, 
156 U. S. 296; Woodruff v. Parham, 8 Wall. 123. But a 
special tax upon “ goods, wares and merchandise which 
are not the growth, produce or manufacture of this state ”
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is void, as a discrimination against interstate commerce, 
even though the goods have become a part of the general 
mass of property within the State. Welton v. Missouri, 
91 U. S. 275; Cook v. Pennsylvania, 97 U. S. 566; Guy 
v. Baltimore, 100 U. S. 434; Webber v. Virginia, 103 U. S. 
344; Walling v. Michigan, 116 U. S. 446; Minnesota v. 
Barber, 136 U. S. 313; Darnell & Son Co. v. Memphis, 
208 U. S. 113; New York Trust Co. v. Eisner, 256 U. S. 
345, 348, semble; Bethlehem Motors Corp. v. Flynt, 256 
U. S. 421. Cf. Philadelphia S. S. Co. v. Pennsylvania, 
122 U. S. 326; Galveston, Harrisburg & San Antonio Ry. 
Co. v. Texas, 210 U. S. 217; Crew Levick Co. v. Pennsyl-
vania, 245 U. S. 292.

In principle the cases just considered govern the case 
at bar. It is true that many of them condemn what is 
in effect a special discriminatory tax on goods shipped 
into’ the State, levied after those goods have become a 
part of the general mass of property within the State by 
reason of such interstate shipment, while the case at bar 
concerns a tax which, we contend, is imposed upon goods 
about to be shipped out of the State by reason of such 
interstate or foreign shipment. But that distinction can-
not avail even if it be pressed. What is condemned is 
a discrimination because of interstate shipment whether 
the movement be into the State or out of the State. Out-
ward movement is as much within the protection of the 
commerce clause as inward movement. Coe v. Errol, 116 
U. S. 517; Diamond Match Co. v. Ontonagon, 188 U. S. 
82; Almy v. California, 24 How. 169; Fairbank v. United 
States, 181 U. S. 283; United States v. Hvoslef, 237 U. S. 
1; Thames & Mersey Marine Ins. Co. v. United States, 
237 U. S. 19; New York & Cuba Mail S. S. Co. v. United 
States, 125 Fed. 320.

Even if it be assumed, without conceding, that this tax 
is imposed upon this coal while it is still a part of the 
general mass of property in Pennsylvania, and before it
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has actually begun to move in interstate commerce to 
other States or foreign countries, the tax is none the less 
void if in fact it operates as a discrimination against such 
outward moving commerce. As the tax is imposed di-
rectly upon the coal at the moment before shipment, it is 
unnecessary to argue at length the proposition that the 
tax is not upon the coal, but upon some person or thing 
which the State could lawfully tax. It is enough to point 
out that such devices have been uniformly condemned by 
this Court, if in fact the tax ultimately must be borne by 
the goods. Thus, a tax upon the person who sells the 
goods is a tax upon the goods. Brown v. Maryland, 12 
Wheat. 419; Welton v. Missouri, 91 U. S. 275; Davis n . 
Virginia, 236 U. S. 697. So also a discriminatory charge 
made for the use of a wharf ultimately falls upon the 
goods and is equally condemned. Guy v. Baltimore, 100 
U. S. 434. So also a special and burdensome license- tax 
imposed upon maintaining an office for the transaction 
of interstate commerce cannot be upheld. Rosenberger v. 
Pacific Express Co., 241 U. S. 48. And special burdens 
imposed upon foreign corporations engaged in interstate 
commerce as a condition to suit upon interstate accounts 
cannot be sustained. Sioux Remedy Co. v. Cope, 235 
U. S. 197. Similarly, a stamp tax imposed upon all bills 
of lading, manifests, charter parties or policies of marine 
insurance is void as to such documents used in interstate 
or foreign commerce, United States v. Hvoslej, 237 U. S. 
1; Thames & Mersey Marine Ins. Co. n . United States, 
237 U. S. 19; New York &,Cuba Mail S. S. Co. v. United 
States, 125 Fed. 320; and is doubly bad if it is specifically 
directed at the documents used in such commerce. Almy 
n . California, 24 How. 169; Fairbank v. United States, 
181 U. S. 283.

In connection with the stamp tax cases it may be ob-
served that the goods had not started upon their foreign 
journey, but the tax was overthrown notwithstanding
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because it inevitably imposed a burden upon interstate 
or foreign commerce whether the goods had already 
started or not.

That the essential test is whether the tax in fact bur-
dens interstate commerce, even though in terms laid upon 
some privilege or thing which the State has unquestioned 
jurisdiction to tax, is well illustrated by those cases which 
hold that where a foreign corporation is doing both local 
and interstate business, the State cannot impose a license 
fee for doing local business in such a manner or in such 
amount that it burdens the interstate business. Western 
Union Tel. Co. v. Kansas, 216 U. S. 1; Pullman Co. v. 
Kansas, 216 U. S. 56; Ludwig n . Western Union Tel. Co., 
216 U. S. 146; International Paper Co. v. Massachusetts, 
246 U. S. 135.

If these cases are considered in connection with the cases 
to the effect that a State cannot exert its undoubted power 
to regulate local rates in such a manner as to interfere 
with national regulation of interstate rates (New York 
v. United States, 257 U. S. 591), it is plain that if this tax 
does in fact burden, interstate commerce the exaction of 
it before the goods have begun to move (if that be the 
fact) cannot save it. This is perhaps simply another 
way of saying that a State cannot discriminate against in-
terstate commerce even by exerting its undoubted powers 
upon matters clearly within its jurisdiction.

Apply these principles to the present case. Pennsyl-
vania has a natural monopoly of anthracite coal in this 
country. That coal is a prime necessity of life, especially 
in the northeastern States. Eighty per cent of such coal is 
shipped out of Pennsylvania. The Thomas Colliery so 
ships 67 per cent of its anthracite. It is therefore a proper 
party to present this question here.

The declared intention at the time this act was passed 
was so to use the natural monopoly which Pennsylvania 
possesses as to compel the inhabitants of other States to
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pay a tax to Pennsylvania by collecting a special tax 
from the colliery which would inevitably pass such tax on 
to the consumer.

In order to avoid constitutional difficulties so far as 
might be, the act provides that the tax shall be imposed 
when the coal “is ready for shipment or market.” As 
a practical matter, the tax would have exactly the same 
operation and effect, so far as coal shipped out of the 
State is concerned, if it had been exacted at the boundary 
line of the State as an express export duty. The selec-
tion of the moment before the coal moves (if that moment 
has been effectively selected) is a plain and intentional 
fraud upon the commerce clause. Cf. Hammer v. Dagen- 
hart, 247 U. S. 251; Child Labor Tax Case, 259 U. S. 20; 
Hill v. Wallace, 259 U. S. 44.

As this coal has already borne its full share of ordinary, 
non-discriminatory property taxes (which are the kind of 
taxes permitted by Coe v. Errol, 116 U. S. 517), to sus-
tain this additional and discriminatory tax imposed upon 
anthracite coal alone would permit the holder of a natural 
monopoly to use the channels of interstate commerce to 
tax persons in other States to the extent of about $6,000,- 
000 a year, of which about $3,600,000 will be paid by 
the States which here protest as amici curiae.

The question at issue extends far beyond the validity 
or invalidity of the particular tax in question. It will 
establish a far reaching principle for good or ill. If the 
tax be upheld, it is inevitable that every State which 
possesses natural resources essential to other States will 
impose similar taxes in order to make those whom it can-
not directly and constitutionally tax contribute to its 
exchequer through the channels of commerce. Indeed., 
several States may combine so as to create absolute mo-
nopolies by the enactment of uniform laws exacting taxes 
similar to this. Such a situation would bring back the 
commercial conflicts between the States which the com-
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merce clause was enacted to prevent. A result so abso-
lutely repugnant to both the letter and the purpose of 
the commerce clause ought not to be permitted.

Mr . Justi ce  Mc Kenna  delivered the opinion of the 
Court.

In 1913 the Commonwealth of Pennsylvania, by an act 
of its General Assembly [P. L. 1913, p. 639], imposed a 
tax of 2y2% upon anthracite coal, and provided for the 
distribution of the tax.

The act was adjudged a violation of the constitution of 
the Commonwealth which required uniformity of taxa-
tion. Commonwealth v. Alden Coed Co., 251 Pa. St. 134, 
and Commonwealth v. St. Clair Coal Co., 251 Pa. St. 159.

In 1921 the Commonweath passed the act here in-
volved. [P. L. 1921, p. 479.] It provided that from and 
after its passage each ton of anthracite coal mined, 
“ washed, screened, or otherwise prepared for market,” 
in the Commonwealth should be “ subject to a tax of one 
and one-half per centum (1]^) of the value thereof when 
prepared for market.” It was provided that the tax 
should be assessed at the time when the coal has been sub-
jected to the indicated preparation “ and is ready for 
shipment or market.”

Plaintiff in error, alleging himself to be a stockholder of 
the Thomas Colliery Company, brought this suit to have 
the act adjudged and decreed to be unconstitutional and 
void, and to enjoin that company and its directors from 
complying with the act, and to enjoin defendant in error, 
Samuel S. Lewis, Auditor General of the Commonwealth, 
and the defendant in error, Charles A. Snyder, Treasurer 
of the Commonwealth, from enforcing the act.

The trial court, Court of Common Pleas, decided against 
the relief prayed, distinguishing the case from those in 
which the Act of 1913 was declared void, and adjudged and 
decreed that the suit be dismissed. The ruling was affirmed
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by tHe Supreme Court of the State. The case is here on 
writ of error to that action.

The bill in the case, as far as we are concerned with it, 
assails the Act of 1921 as offensive to the Fourteenth 
Amendment of the Constitution of the United States, in 
that it denies to the Thomas Colliery Company, and other 
owners and operators of anthracite mines, the equal pro-
tection of the laws, because it taxes such owners and 
anthracite coal, and does not tax the owners of bitumi-
nous mines and bituminous coal. The ultimate founda-
tion of the contention is that anthracite coal and bitumi-
nous coal are fuels and necessarily, therefore, must be as-
sociated in- the same class for taxation, in disregard or in 
diminution of whatever other differences may exist be-
tween them in composition, qualities or uses, and that not 
to so associate them is arbitrary and unreasonable, having 
the consequences of inequality and illegality, and, there-
fore, within the ban of the Constitution of the United 
States.

The contention, therefore, concentrates attention upon 
the consideration of what resemblances or differences in 
objects justify their inclusion in, or their exclusion from, 
a particular class.

It would be commonplace and wearisome to enlarge 
much upon the principle that presides in and determines 
the classification of objects. It is too necessary and too 
familiar in the affairs of life. We cannot go far in thought 
or practice without its exercise. It is the process of con-
sidering objects together or in separation as determined 
by their properties or some of them, and the purpose we 
have in hand. If the properties and purpose have rela-
tion, the process is logically justified.

Illustrations readily occur. A farmer will classify 
plants differently from a botanist, but the classifications 
of both may, notwithstanding the difference, be logically 
proper.
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And so classification has uses in government—indeed, 
we may say, necessities in government, for government 
as well as persons has purposes, varied and, at times, exi-
gent, and its legislation must be accommodated to them, 
either in convenience or necessity. That government has 
the power to do so, we havS often pronounced; not, how-
ever, omitting to recognize the restraints upon the power 
while expressing its range and adaptation. In its exercise 
in taxation, we have said, it is competent for a State to 
exempt certain kinds of property and tax others, the 
restraints upon it only being against “ clear and hostile 
discriminations against particular persons and classes.” 
Discriminations merely are not inhibited, for, it was 
recognized, that there are “ discriminations which the best 
interests of society require.” Bell’s Gap R. R. Co. v. 
Pennsylvania, 134 U. S. 232, 237.

The principle of that case, and its concession to the 
power of a State, has received expression and illustration 
in cases which concerned the exercise of the power in the 
classification of objects for taxing purposes. In Watson 
v. State Comptroller, 254 U. S. 122, 124, it is said, “Any 
classification is permissible which has a reasonable rela-
tion to some permitted end of governmental action. . . . 
It is enough, for instance, if the classification is reason-
ably founded in ‘ the purposes and policy of taxation.’ ” 
In other cases it is said that facts which can be reasonably 
conceived of as having existed when the law was enacted 
will be assumed to justify it. Lindsley v. Natural Car-
bonic Gas Co., 220 U. S. 61, 78; Crescent Cotton Oil Co. v. 
Mississippi, 257 U. S. 129, 137. And “ it makes no differ-
ence that the facts may be disputed or their effect opposed 
by argument and opinion of serious strength. It is not 
within the competency of the courts to arbitrate in such 
contrariety.” Rast v. Van Deman & Lewis Co., 240 U. S. 
342, 357, and cases there cited. And further, the purpose 
of the legislation may not be the correction of some
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definite evil but may be only to remove “ obstacles to a 
greater public welfare.” See also, as to classification by 
legislation and its consonance to the requirements of the 
Fourteenth Amendment, District of Columbia v. Brooke, 
214 U. S. 138, 150.

Is there a guide in these cases to decision, or is it to 
be found in the cases cited by the plaintiff in error, which 
express the admonition and restraint that a classification 
to be justified must not be unreasonable or arbitrary? 
To answer, a comparison of the coals becomes necessary. 
In making it, the first fact we encounter is a difference 
in their names, and as names of things are considered 
significant of their attributes, the names, it may be as-
sumed, announce a difference in attributes,*and as depend-
ent upon it, a difference in uses. Resemblances, however, 
are alleged in the bill and not denied in the answer, 
which, it is alleged, essentially assimilate the coals and 
make arbitrary the selection of one for taxation and not 
the other.

The detail is interesting. It includes the description 
of the processes of nature in the formation of the coals, 
their particular properties, composition and appearances, 
and the localities of their production. Anthracite coal, 
it is said, is found only in nine counties out of sixty- 
seven in the State of Pennsylvania; bituminous coal in 
twenty-four counties. Both are sold, is the allegation, 
to places outside of the State and in competition for fuel 
purposes, and that the anthracite in certain sizes, termed 
steam sizes, competes with bituminous coal, and certain 
subgrades (intermediate grades) of the latter with cer-
tain subgrades of anthracite.

But we need not dwell further on these considerations. 
The fact of competition may be accepted. Both coals, 
being compositions of carbon, are of course capable of 
combustion and may be used as fuels, but under different 
conditions and manifestations; and the difference deter-
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mines a choice between them even as fuels. By disre-
garding that difference and the greater ones which exist, 
and by dwelling on competition alone, it is easy to erect 
an argument of strength against the taxation of one and 
not of the other. But this may not be done. The dif-
ferences between them are a just basis for their different 
classification; and the differences are great and important. 
They differ even as fuels; they differ fundamentally in 
other particulars. Anthracite coal has no substantial use 
beyond a fuel; bituminous coal has other uses. Products 
of utility are obtained from it. The fact is not denied 
and the products are enumerated, and the extent of their 
use.1 They are, therefore, incentives to industries that 
the State in natural policy might well hesitate to ob-
struct or burden; and to yield to the policy or consider it, 
is well within the concession of the power of the State 
expressed in the cases we have cited. The distinction in 
the treatment of the respective coals being within the 
power conceded by the cases to the State, it has logical 
and legal justification and is, necessarily, not unreasonable 
or arbitrary. We concur, therefore, in the decision of 
the Supreme Court of the State sustaining the Act of 1921.

1The differences of the coals and their respective uses were found 
by the Court of Common Pleas and the Supreme Court. One of 
the findings is as follows: “ We find that anthracite coal differs from 
bituminous coal in its physical properties, namely, the amount of 
fixed carbon, the amount of volatile matter, color, lustre, and struc-
tural character. The percentage of fixed carbon in anthracite is 
much higher and the percentage of volatile matter much lower, than 
in bituminous coal. Anthracite coal is hard, compact, and compara-
tively clean and free from dust, while bituminous coal is softer, 
dusty and dirty.” The court also observed that it was persuasive 
of the difference between the coals that the Congress of the United 
States and the Canadian Parliament, in levying import taxes, put the 
coals in different classes, and that the railroads of Pennsylvania so 
separated them, and that, therefore, quoting another, the classification 
was “ one which actually exists in the business world.”

45646°—23------ 17
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Anthracite coal, as we have observed, is asserted to be 
found in only nine counties in the State, and practically 
nowhere else in the United States. The fact, it is further 
said, gives the State a monopoly of it, and that a tax 
upon it is levying a tribute upon the consumption of other 
States, and nine of them have appeared by their at-
torneys general to assail it as illegal and denounce it as 
an attempt to regulate interstate commerce. In emphasis 
of the contention, the Governor of the State is quoted as 
urging the tax because of that effect. The fact, tribute 
upon the consumers of the coal in other States, is pro-
nounced inevitable, as, it is the assertion, 80% of the total 
production is shipped to other States, and that this con-
stitutes its “ major * market.’ ” And the dependency 
upon Pennsylvania is represented as impossible of evasion 
or relief. Anthracite coal, is the assertion, has become 
a prime necessity of those States, “ particularly for do-
mestic purposes ” and even “ municipal laws and ordi-
nances have been passed forbidding the use of other coal 
for heating purposes.”

The representation is graphic, but the first impression 
it makes is that it is in contradiction of the contention of 
the plaintiff in error that the tax discriminates against 
anthracite coal; for certainly there cannot be that com-
plete competition and identity of use as a fuel between 
that coal and bituminous coal when there is such a dif-
ference between them as fuels that the use of one is en-
joined by law and the other, in effect, prohibited.

This, however, only in passing. We will consider the 
contentions of the attorneys general, independently of the 
contentions of plaintiff in error, and assume that the 
antagonism, if existing, between the contentions, may in 
some way, not no# appearing, have reconciliation.

The contention that the tax is a regulation of interstate 
commerce seems to be based somewhat upon the declara-
tion of the Governor of the State of its effect upon con-
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sumers in other States. We are unable to discern in the 
fact any materiality or pertinency, nor in the fact that 
Pennsylvania has a monopoly (if we may use the word) 
of the coal. Whether any statute or action of a State 
impinges upon interstate commerce depends upon the 
statute or action, not upon what is said about it or the 
motive which impelled it, and a tax upon articles in one 
State that are destined for use in another State cannot 
be called a regulation of interstate commerce, whether 
imposed in the certainty of a return from a monopoly 
existing, or in the doubt and chances because of com-
petition. The action of the State as a regulation of inter-
state commerce does not depend upon the degree of inter-
ference ; it is illegal in any degree.

We may, therefore, disregard the adventitious con-
siderations referred to and their confusion, and by doing 
so we can estimate the contention made. It is that the 
products of a State that have, or are destined to have, a 
market in other States, are subjects of interstate com-
merce, though they have not moved from the place of 
their production or preparation.

The reach and consequences of the contention repel its 
acceptance. If the possibility, or, indeed, certainty of ex-
portation of a product or article from a State determines 
it to be in interstate commerce before the commencement 
of its movement from the State, it would seem to follow 
that it is in such commerce from the instant of its growth 
or production, and in the case of coals, as they lie in the 
ground. The result would be curious. It would na-
tionalize all industries, it would nationalize and withdraw 
from state jurisdiction and deliver to federal commercial 
control the fruits of California and the South, the wheat 
of the West and its meats, the cotton of the South, the 
shoes of Massachusetts and the woolen industries of other 
States, at the very inception of their production or
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growth, that is, the fruits unpicked, the cotton and wheat 
ungathered, hides and flesh of cattle yet “ on the hoof,” 
wool yet unshorn, and coal yet unmined, because they are 
in varying percentages destined for and surely to be ex-
ported to States other than those of their production.

However, we need not proceed further in speculation 
and argument. Ingenuity and imagination have been ex-
ercised heretofore upon a like contention. There is 
temptation to it in the relation of the States to the Fed-
eral Government, being yet superior to the States in in-
stances, or rather, having spheres of action exclusive of 
them. The instances cannot in all cases be precisely de-
fined. And the uncertainty attracts disputes, and is 
availed of to assert or suppose collisions which, in fact, 
do not exist. There is illustration in the cases. In Coe v. 
Errol, 116 U. S. 517, the precise contention here made was 
passed upon and rejected. It involved the taxing power 
of a State, and the property subject to it (timber cut in 
its forests) was intended for exportation and had 
progressed nearer to exportation than the coal in the 
present case.

The question in the case was said to be “ whether the 
products of a State (in this case timber cut in its forests) 
are liable to be taxed like other property within the State, 
though intended for exportation to another State, and 
partially prepared for that purpose by being deposited 
at a place of shipment, such products being owned by per-
sons residing in another State.” And again, “ Do the 
owner’s state of mind in relation to the goods, that is, his 
intent to export them, and his partial preparation to do 
so, exempt them from taxation? ” In answer to the ques-
tions, the point of time when goods cease to be under the 
power of the State and come under the protection of the 
Constitution was considered. To express it, as the Court 
did, “ there must be a point of time when they [goods] 
cease to be governed exclusively by the domestic law and
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begin to be governed and protected by the national law 
of commercial regulation, and that moment seems to us 
to be a legitimate one for this purpose, in which they com-
mence their final movement for transportation from the 
State of their origin to that of their destination.”

And again, “ nor is exportation begun until they are 
committed to the common carrier for transportation out 
of the State to the State of their destination, or have 
started on their ultimate passage to that State.” Until 
then, it was said, that they were a part of the general mass 
of property of the State, and subject to its jurisdiction.

Other cases have decided the same and afford illustra-
tions of it. Cornell v. Coyne, 192 U. S. 418; Susquehanna 
Coal Co. v. South Amboy, 228 U. S. 665; Bacon v. Illinois, 
227 U. S. 504; General Oil Co. v. Crain, 209 U. S. 211; 
United Mine Workers v. Coronado Coal Co., 259 U. S. 
344.

The effect of these cases is attempted to be evaded by 
the assertion that the statute, in imposing the tax when 
the coal “ ‘ is ready for shipment or market,’ is a plain and 
intentional fraud upon the commerce clause.” We can-
not accept the accusation as justified, or that the situation 
of the coal can be changed by it and as moving in inter-
state commerce when it is plainly not so moving. The 
coal, therefore, is too definitely situated to be misunder-
stood, and the cases cited to establish a different character 
and subjection need not be reviewed.

Decree affirmed.

GENERAL INVESTMENT COMPANY v. LAKE 
SHORE & MICHIGAN SOUTHERN RAILWAY 
COMPANY ET AL.

APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE 
SIXTH CIRCUIT.

No. 34. Argued October 6, 1922.—Decided November 27, 1922.

1. A motion by a defendant to quash service of process may be made 
in and entertained by the District Court after removal of the cause, 
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though previously made and overruled in the state court before 
removal. P. 267.

2. Service on a foreign railway corporation in a State where it had 
no railroad or office, upon a person not its agent, held void. P. 268.

3. A petition of removal filed in a state court, with or without reser-
vations as to jurisdiction, is a special appearance, and leaves the 
validity of attempted service of process open to question in the 
District Court. P. 268.

4. An objection to the validity of service of process made by special 
appearance in the state court and renewed in like manner in the 
District Court after removal, held not waived by a stipulation that 
evidence directly relating to it and used on the first hearing, might 
be used on the second. P. 269.

5. The filing of a brief, subscribed by solicitors as “ solicitors for the 
defendants,” held to have been on behalf of the one defendant duly 
served, and not to have been intended, or to have operated, as a 
general appearance for another defendant not duly served. P. 270.

6. The restriction (Jud. Code, § 51) that no suit shall be brought in 
the District Court against any person by any original process or 
proceeding in any other district than that whereof he is an inhab-
itant, does not affect the general jurisdiction of the court over the 
particular cause as defined by § 24, but merely establishes a per-
sonal privilege of the defendant which he may waive, and does 
waive by entering an appearance without claiming it. P. 272.

7. Under Jud. Code, §§ 28, 29, permitting removal of causes to the 
District Court “ for the proper district,” the proper district is that 
one which includes the county or place where the suit in the state 
court is pending at the time of the removal. P. 274.

8. In providing for removal of suits, arising under the Federal Con-
stitution or laws, “of which the district courts ... are given 
original jurisdiction by this title,” § 28 of the Judicial Code (like 
§ 2 of the Judiciary Act of 1888,) refers to the general jurisdiction 
conferred by § 24, and not to the venue provision of § 51, (see 
supra, par. 6). P. 276.

9. A suit arising under the Federal Constitution or laws may there-
fore be removed to the “ proper district ” (embracing the seat of 
the state court) by a defendant who is not an inhabitant of that 
district, and who consequently could have objected to the venue 
under Jud. Code, § 51. P. 279.

10. No change in the meaning of the Judiciary Act of August 13, 
1888, was intended or wrought by the rearrangement of its parts in 
the Judicial Code. P. 278.
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11. Like § 51, Jud. Code, the special provision as to venue made by 
§ 12 of the Clayton Act, respecting suits under anti-trust laws, 
does not affect the general jurisdiction of the District Courts, but 
allows the defendant a personal privilege which he may waive. 
P. 279.

12. A suit against two railroad companies—one having lines within 
and without, and the other lines without, the State of suit,—to en-
join them from entering into consolidation, and to dissolve the 
consolidation if consummated pendente lite, is a suit in personam 
to which the provisions of Jud. Code, § 57, for special service of 
process in local suits directly relating to specific property, do not 
apply. P. 279.

13. The office of a supplemental bill is to introduce matters occurring 
after the filing of the original bill, or not then known to the plain-
tiff (Equity Rule 34); but not to shift the right in which the plain-
tiff sues or change the character and object of the suit. P. 281.

14. Application to file a supplemental bill is addressed to the sound 
discretion of the court. P. 281.

15. Where a decree of the District Court dismissing a bill was 
affirmed by the Circuit Court of Appeals as to part of the bill 
but as to the remainder was reversed upon the ground that, as to 
that part, the dismissal was erroneously based on a supposed de-
fect of parties, held, that upon the return of the case, other objec-
tions to the remaining part which might have been, but were not, 
urged or considered on the appeal, could be considered by the Dis-
trict Court, and by the Circuit Court of Appeals on a second 
appeal. P. 284.

16. In a suit by a shareholder to prevent two corporations from 
carrying out an agreement for a consolidation alleged to be unlaw-
ful, which was subject to ratification by their shareholders, held, 
that one of the corporations, which held shares of the other, 
was an indispensable party as to so much of the bill as sought to 
enjoin it from voting them and to enjoin the other from permitting 
it so to do, but not as to so much as sought to enjoin the other 
from entering into or consummating the proposed consolidation. 
P. 285.

17. Under § 16 of the Clayton Act, c. 323, 38 Stat. 730, a private 
suit to enjoin a violation of that act or of the Sherman Anti-Trust 
Act, can only be brought in a federal court. Such a suit cannot be 
brought in a state court. P. 286.

18. Want of jurisdiction in a state court is not cured by removal of
the cause to the federal court. P. 288.
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19. A decree dismissing a bill for want of jurisdiction should be 
without prejudice. P. 288.

20. When a private individual, in virtue of a minute interest in the 
stock of a railroad corporation acquired after it entered into an 
agreement looking to consolidation with other companies, seeks to 
enjoin it from entering the consolidation as contrary to the policy 
of the State respecting control of parallel, competing lines, but 
shows by his allegations that the control complained of has long 
existed, practically, through stock ownership, and exhibits no ob-
jection on the part of the State or the other shareholders, he must 
show in his bill, with precision and certainty, in what respects the 
law is about to be violated and, clearly and positively, that sub-
stantial and irreparable injury will result to his private rights. 
P. 288.

269 Fed. 235, modified and affirmed.

This suit in equity was begun in the Court of Com-
mon Pleas of Cuyahoga County, Ohio, to enjoin a pro-
posed consolidation of the New York Central and Hudson 
River Railroad Company, the Lake Shore and Michigan 
Southern Railway Company, and nine other companies, 
not identified in the bill, and to secure other relief of an 
incidental nature. The suit was brought by the General 
Investment Company, a Maine corporation; and the New 
York Central and Hudson River Railroad Company, the 
Lake Shore and Michigan Southern Railway Company, 
the Central Trust Company, and three individuals, called 
the Read Committee, were named as defendants.

The principal ground on which the proposed consolida-
tion was assailed was that it would contravene the Sher-
man Anti-Trust Act and the Clayton Act,—both laws of 
the United States. There were also charges that it would 
be contrary to the constitution and laws of Ohio and other 
States, but the general tenor of the bill made it evident 
that these charges were to be taken as of secondary im-
portance. The plaintiff’s right to sue was based on allega-
tions that it was a stockholder in the New York Central 
Company and the Lake Shore Company and, as such,
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would be subjected to irreparable loss and damage should 
the consolidation be effected.

Process was duly served on the Lake Shore Company 
and there was a purported service on the New York Cen-
tral Company; but there was neither service on nor ap-
pearance by the other defendants. The New York Cen-
tral Company, appearing specially for the purpose, 
promptly challenged the validity of the service on it by 
moving to set the same aside; but the state court over-
ruled the motion.

In due time the two railroad companies caused the suit 
to be removed into. the District Court of the United 
States for the Northern District of Ohio. The plaintiff 
objected to this and reserved an exception to the order 
allowing it. The removal was sought and allowed on the 
ground that the suit, according to the claim made in the 
bill, was one arising under the laws of the United 
States, and of which the District Courts of the United 
States are given original jurisdiction. Diversity of citi-
zenship was shown but not specified as a ground for 
removal.

Shortly after the removal the New York Central Com-
pany, again appearing specially for the purpose, sought 
and obtained in the District Court another hearing on 
its objection to the purported service on it, and on that 
hearing the objection was sustained and the service set 
aside. 226 Fed. 976. Afterwards motions by the plain-
tiff to remand the suit to the state court, to direct special 
service on the New York Central Company and other de-
fendants in the mode provided in § 57 of the Judicial 
Code, and for leave to file a supplemental bill and make 
new parties defendant were severally overruled. And 
lastly a motion by the Lake Shore Company, the only 
defendant then before the court, to dismiss the suit was 
sustained on the ground that the New York Central Com-
pany was an indispensable party, had not voluntarily ap-
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peared and was not within the reach of the court’s 
process.

From the decree of dismissal the plaintiff appealed to 
the Circuit Court of Appeals. That court upheld the 
rulings setting aside the service on the New York Central 
Company, denying the motion to remand to the state 
court, declining to direct special service on the New 
York Central Company and other defendants, and refus-
ing leave to file a supplemental bill and make new 
parties. It also sustained the decree of dismissal as to 
much of the bill, with the qualification that it be without 
prejudice, and reversed it as to other parts of the bill 
to which that court thought the Lake Shore Company 
was the only necessary defendant. 250 Fed. 160.

When the cause was returned to the District Court the 
plaintiff, complying with a direction that the bill be made 
certain in a particular in which the Circuit Court of Ap-
peals deemed it uncertain, so amended it as to show the 
date on which the directors of the Lake Shore and other 
companies adopted the agreement for the proposed con-
solidation. The Lake Shore Company then moved that 
the bill, as left by the decision of the Circuit Court of 
Appeals, be dismissed on the grounds (a) that in so far as 
it was directed to securing an injunction against alleged 
or threatened violations of the Sherman Anti-Trust Act 
or the Clayton Act the plaintiff had no right or standing 
to maintain it, or, if having such a right or standing, 
could not bring it in a state court, as was done, and (b) 
that, in so far as it was directed against alleged or 
threatened violations of state constitutions or laws, it did 
not show a right in equity to the relief sought or. any 
part thereof. This motion was sustained and a decree 
of dismissal entered. The plaintiff again appealed to the 
Circuit Court of Appeals and that court affirmed the 
decree, but without prejudice to the institution in a proper 
court of a new suit based only on infractions of state
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constitutions or laws. 269 Fed. 235. A further appeal 
brings the case here.

Mr. Frederick A. Henry, with whom Mr. Elijah N. 
Zoline was on the brief, for appellant.

Mr. Walter C. Noyes, with whom Mr. Robert J. Cary 
and Mr. S. H. West were on the brief, for appellees.

Mr . Justice  Van  Devante r , after stating the case as 
above, delivered the opinion of the Court.

Complaint is made of each of the rulings alluded to in 
the foregoing statement together with some others. We 
take them up in their order.

The setting aside of the purported service on the New 
York Central Company.

While the state court considered the objection to the 
service and overruled it before the removal, this was not 
an obstacle to an examination of the question by the Dis-
trict Court after the removal. The state court’s ruling 
was purely interlocutory, and its status in this regard was 
not affected by the removal. Being interlocutory, it was 
subject to reconsideration and would continue to be so up 
to the passing of a final decree. Had the cause remained 
in the state court the power to reconsider would have been 
in that court, but when the removal was made the power 
passed with the cause to the District Court. Of course in 
the latter the ruling was to be treated with respect, but 
not as final or conclusive. Garden City Manufacturing 
Co. v. Smith, 9 Fed. Cas. p. 1153; Bryant n . Thompson, 
27 Fed. 881. And see Goldey v. Morning News, 156 U. S. 
518, 522.

The sheriff returned that he had served the summons 
on the New York Central Company in Cuyahoga County 
by delivering a copy to 11W. A. Barr, regular ticket agent, 
in charge of the business of said company.” As grounds
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for assailing this service the company alleged that it was a 
New York corporation, had no railroad in Ohio, was not 
doing business there, did not maintain a place of business 
or office in that State, and had not made Barr its agent or 
employee. From the evidence adduced on that issue the 
District Court, as also the Circuit Court of Appeals, found 
that the grounds of the company’s objection were all true 
in point of fact. We have examined the evidence and dis-
cover no occasion for disturbing the finding. Indeed, we 
think a different one would have been quite inadmissible. 
The substance of the evidence is accurately set forth in the 
opinion of the Circuit Court of Appeals (250 Fed. 165) 
and need not be repeated here.

It follows that the purported service on this company 
was invalid and rightly set aside. Philadelphia & Reading 
Ry. Co. v. McKibbin, 243 U. S. 264, and cases cited.

Alleged submission by New York Central Company to 
court’s jurisdiction.

The plaintiff contends that, even if the service was not 
good, the company waived the fault and submitted to the 
court’s jurisdiction. Three things are relied on as consti-
tuting or showing such a waiver and submission. They 
are, the petition for removal, a stipulation bringing be-
fore the District Court evidence presented in the state 
court, and. a brief filed in opposition to the motion to re-
mand. We think the contention has no support in any 
of them.

In fact the petition for removal contained an express 
declaration that the company was “ not intending to waive 
any question of the sufficiency of service or the want of 
service,” but was “ reserving all questions of service, juris-
diction and want of service.” Besides, it is well settled 
that a petition for removal, even if not containing such a 
reservation, does not amount to a general appearance, but 
only a special appearance, and that after the removal the 
party securing it has the same right to invoke the decision
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of the United States court on the validity of the prior 
service that he has to ask its judgment on the merits. 
Wabash Western Ry. n . Brow, 164 U. S. 271, 279; Me-
chanical Appliance Co. v. Castleman, 215 U. S. 437, 441; 
Cain v. Commercial Publishing Co., 232 U. S. 124, 131'. 
The plaintiff insists that, even if that be the usual rule, it 
is not applicable here, because by this petition the com-
pany sought and secured a removal into a District Court 
other than the one designated by law. But, as will be 
shown presently, the court to which removal was asked 
and effected was the proper one. So, whether the petition 
be judged by what it says or by its legal effect, it did not 
amount to a general appearance or a waiver of any in-
validity in the service.

The stipulation relied on was made between the plain-
tiff and the New York Central Company and related to 
the use of specific evidence bearing directly on the valid-
ity of the service on the latter. The evidence had been 
presented at the hearing in the state court on that ques-
tion, and the purpose of the stipulation was merely to make 
it, or a report of it, available at a new hearing in the Dis-
trict Court on the same question. The stipulation did 
not in terms restrict the use to that hearing, but such 
a restriction inhered in the nature of the evidence speci-
fied, and was implied. In the application whereon the 
new hearing was granted the company had declared that 
it was appearing specially for the purpose only of ques-
tioning the validity of the service. That declaration, 
made at the outset, applied to and qualified every step 
taken by the company in bringing the question to a hear-
ing and decision. Joining in the stipulation was merely 
such a step.

After the service on the New York Central Company 
was held invalid and set aside, the plaintiff moved that 
the cause be remanded to the state court. At that time 
the Lake Shore Company was the only defendant before 
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the court. A brief by solicitors subscribing themselves as 
“ Solicitors for Defendants ” was filed in opposition to 
the motion. The plaintiff insists this was a general ap-
pearance by the New York Central Company. In the 
body of the brief its authors referred to the absence of 
any process against or appearance by the Central Trust 
Company and the members of the Read Committee, re-
cited the proceedings and order whereby the service on 
the New York Central Company was set aside, said of 
that company that it “ is not mow a defendant,” spoke of 
the Lake Shore Company as “ now the only real and 
actual defendant,” and otherwise indicated that in filing 
the brief they were acting for the Lake Shore Company, 
and for it alone. The plaintiff attaches much weight to 
the plural term “ defendants ” in the subscription and 
gives little consideration to the prior proceedings and the 
plain purport of the body of the brief. We think all 
should be considered and that when this is done, it is ap-
parent, as was said by the Circuit Court of Appeals, that 
the use of the plural term was an inadvertence, the singu-
lar being intended. Certainly the plural had no particu-
lar reference to the New York Central Company, and yet 
the plaintiff treats it as including that company but not 
the Central Trust Company or the members of the Read 
Committee. This serves to show the fallacy of the claim. 
If the term included any defendant not then before the 
court, it included all—one as much as another. But if it 
be reconciled, as we think it should be, with the prior 
situation and the general purport of the brief, it becomes 
evident that it referred, and was intended to refer, to the 
Lake Shore Company, the only defendant then in the 
suit, and to it alone.

Refusal to remand to state court.
A restatement of the facts bearing on the propriety of 

this ruling will be helpful. The suit, according to the 
plaintiff’s statement of its case as made in the bill, was one
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arising under the laws of the United States, and this was 
so although the claim to the relief sought was based in 
part on local constitutions and laws. It also appeared 
that the matter in controversy exceeded, exclusive of in-
terest and costs, the sum or value of three thousand dol-
lars. Because the suit possessed these elements it was re-
moved from the Common Pleas Court of Cuyahoga 
County, Ohio, where it had been brought and was pend-
ing, into the District Court of the United States for the 
Northern District of Ohio, which included Cuyahoga 
County. The removal, which was over the plaintiff’s 
objection and exception, was had on the petition of two 
defendants, the only ones attempted to be brought before 
the state court. One of these, the New York Central 
Company, was a corporate citizen of New York, and there-
fore not an inhabitant of the Northern District of Ohio,1 
while the other, the Lake Shore Company, was a corpo-
rate citizen of Ohio and an inhabitant of the Northern 
District of that State.

The ground on which the plaintiff moved that the cause 
be remanded to the state court was that, as the New York 
Central Company, one of the defendants, was not an in-
habitant of the Northern District of Ohio, the suit could 
not have been originally brought in the District Court 
for that district, and therefore could not be removed into 
it from the state court. The motion was denied.

As we shall show, the argument advanced against that 
ruling confuses venue with general jurisdiction and also 
confuses the venue prescribed for cases begun in the Dis-
trict Courts with that prescribed for cases removed into 
them from state courts.

Section 24 of the Judicial Code declares that—
11 The district courts shall have original jurisdiction 

. . . of all suits of a civil nature, at common law or in

xSee Shaw x. Quincy Mining Co., 145 U. S. 444.
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equity, . . . where the matter in controversy exceeds, 
exclusive of interest and costs, the sum or value of three 
thousand dollars, and (a) arises under the Constitution 
or laws of the United States, or treaties made, or which 
shall be made, under their authority, or (b) is between 
citizens of different States, . .

This provision covers two distinct classes of suits. In 
one the distinctive feature consists in the fact that the 
suit arises under the Constitution, or a law or treaty, of 
the United States, the citizenship of the parties not being 
an element; while in the other the distinctive feature 
consists in the fact that the parties are citizens of differ-
ent States, the particular basis or ground of the suit not 
being an element. This suit was within the first class, 
and, the requisite amount being involved, it came within 
the general jurisdiction of the District Courts as defined 
by § 24.

Section 51 deals with the venue of suits begun in those 
courts and provides, subject to exceptions not material 
here, that—

. . no civil suit shall be brought in any district 
court against any person by any original process or pro-
ceeding in any other district than that whereof he is an 
inhabitant; but where the jurisdiction is founded only on 
the fact that the action is between citizens of different 
States, suit shall be brought only in the district of the 
residence of either the plaintiff or the defendant.”

This restriction, as repeatedly has been held, does not 
affect the general jurisdiction of a District Court over a 
particular cause, but merely establishes a personal privi-
lege of the defendant, which he may insist on, or may 
waive, at his election, and does waive, where suit is 
brought in a district other than the one specified, if he 
enters an appearance without claiming his privilege. 
Central Trust Co. v. McGeorge, 151 U. S. 129; Interior 
Construction Co. v. Gibney, 160 U. S. 217; In re Moore,
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209 U. S. 490, 501; United States v. Hvoslef, 237 U. S. 
1, 12; Camp v. Gress, 250 U. S. 308, 311.

It therefore cannot be affirmed broadly that this suit 
could not have been brought against the New York Cen-
tral Company in the District Court for the Northern 
District of Ohio, but only that it could not have been 
brought and maintained in that court over a seasonable 
objection by the company to being sued there. And the 
inability of the court to proceed with the cause in the 
presence of such an objection would not have resulted 
from any want of power to entertain and determine such 
a suit between such parties, if they were before it, but 
only because the company declined to yield the necessary 
jurisdiction of its person. Macon Grocery Co. v. Atlantic 
Coast Line R. R. Co., 215 U. S. 501, 503, 508.

Respecting the jurisdiction of the district courts on 
removal from state courts, § 28 of the Judicial Code 
declares:

“Any suit of a civil nature, at law or in equity, arising 
under the Constitution or laws of the United States, or 
treaties made, or which shall be made, under their au-
thority, of which the district courts of the United States 
are given original jurisdiction by this title, which may 
now be pending or which may hereafter be brought, in 
any State court, may be removed by the defendant or 
defendants therein to the district court of the United 
States for the proper district. Any other suit of a civil 
nature, at law or in equity, of which the district courts 
of the United States are given jurisdiction by this title, 
and which are now pending or which may hereafter be 
brought, in any State court, may be removed into the 
district court of the United States for the proper district 
by the defendant or defendants therein, being non-resi-
dents of that State. . . .”

The next section (29) provides that the removal shall 
be “ into the district court to be held in the district where 

45646°—23-------18
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such suit is pending ”; and § 53 provides that where the 
district is separated into distinct divisions the removal 
shall be into the District Court“ in the division in which 
the county is situated from which the removal is made.”

Shortly after the original enactment of the removal 
provisions now embodied in §§ 28 and 29, the meaning of 
the words “ the proper district,” found in § 28, was drawn 
in question; and the courts, on examining the entire stat-
ute, very generally reached the conclusion that the words 
mean the district which includes the county or place 
where the suit is pending at the time of the removal. 
Subject to exceptional departures soon disapproved, that 
view has prevailed ever since,1 and we regard it as obvi-
ously right.

1 See Ex parte State Insurance Co., 18 Wall. 417; Hess v. Reynolds, 
113 U. S. 73; Knowlton v. Congress & Empire Spring Co., 14 Fed. 
Cas. p. 796; Hyde v. Victoria Land Co., 125 Fed. 970; Rubber & 
Celluloid Harness Trimming Co. n . Whiting-Adams Co., 210 Fed. 393, 
395; St. John v. Taintor, 220 Fed. 457; Pavick v. Chicago, Milwau-
kee & St. Paul Ry. Co., 225 Fed. 395; Eddy v. Chicago & North-
western Ry. Co., 226 Fed. 120; New York Coal Co. v. Sunday Creek 
Co., 230 Fed. 295; Ostrom v. Edison, 244 Fed. 228; Matarazzo v. 
Hustis, 256 Fed. 882, 885, 892,

Erom what has been said it seems plainly to follow that 
this suit was removable and that the removal was to the 
District Court for the proper district. But the plaintiff 
insists that this view does not give due effect to the clause 
in § 28 “ of which the district courts of the United States 
are given original jurisdiction ”, and the provision in § 51 
respecting the place of suit or venue. These, it is argued, 
show that removability is not to be determined by inquir-
ing merely whether the particular suit is one of which § 24 
says the District Courts “ shall have original jurisdiction,” 
but by inquiring also whether it is one which under § 51 
could be brought, over the defendant’s objection, in the 
District Court for the particular district within which
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it is pending in a state court. The argument means, 
and counsel for plaintiff so claim, that a suit arising under 
the Constitution, or a law or treaty, of the United States 
and brought in a state court within a particular federal 
district is removable if the defendant be an inhabitant 
of that district, but not if he be an inhabitant of some 
district in another State—in other words, that in respect 
of the right to remove such a suit the statute discrimi-
nates against defendants who are inhabitants of other 
States and in favor of those who are inhabitants of the 
State and district where the suit is pending. We think the 
contention runs counter to both the letter and spirit of 
the statute.

Section 24 contains a typical grant of original jurisdic-
tion to the District Courts in general of “ all suits ” in 
the classes falling within its descriptive terms, save cer-
tain suits by assignees of particular choses in action. Sec-
tion 51 does not withdraw any suit from that grant, but 
merely regulates the place of suit, its purpose being to 
save defendants from inconveniences to which they might 
be subjected if they could be compelled to answer in any 
district, or wherever found. Like similar state statutes, 
it accords to defendants a privilege which they may, and 
not infrequently do, waive.

Coming to the removal section (28), it is apparent that 
the clause, “of which the district courts of the United 
States are given original jurisdiction,” refers to the juris-
diction conferred on the District Courts in general, for it 
speaks of them in the plural. That it does not refer to the 
venue provision in § 51 is apparent, first, because that 
provision does not except or take any suit from the gen-
eral jurisdiction conferred by § 24; next, because there 
could be no purpose in extending to removals the personal 
privilege accorded to defendants by § 51, since removals 
are had only at the instance of defendants, and, lastly, 
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because the venue on removal is specially dealt with and 
fixed by § 29.

There are still other reasons for thinking the venue pro-
vision of § 51 has no bearing on removals. First, its own 
words confine it to suits begun in the District Courts; and 
next, it cannot be regarded as limiting the right of re-
moval without disregarding the plain import of § 28. 
That section provides for the removal of suits falling 
within any one of several classes and declares who shall 
have the right to remove them. As to the first class, 
which comprises suits arising under the Constitution, or a 
law or treaty, of the United States, the right is given to 
the defendant or defendants without any qualification, 
while as to the other classes the right is given to the de-
fendant or defendants if he or they be non-residents of the 
State. Evidently the question of what, if any, limitation 
in that regard should be attached to the right was con-
sidered when the section was in process of enactment and 
was dealt with therein to the extent that Congress deemed 
a limitation advisable. Of course, the omission of such 
a limitation as to suits of the first class, when contrasted 
with the express imposition of one as to suits of the other 
classes, means that Congress intended there should be 
none as to the former.

Prior to the adoption of the Judicial Code with its 
present arrangement of sections the jurisdictional provi-
sions of § 24 and the venue provision of § 51 constituted 
the first section of the Act of August 13, 1888, c. 866, 25 
Stat. 433, the jurisdictional provisions preceding the other. 
The removal provision of § 28, with the clause,“ of which 
the circuit courts1 of the United States are given original 
jurisdiction,” constituted the second section of the same

At that period the jurisdiction here discussed was lodged in the 
Circuit Courts. Afterwards they were abolished by the Judicial Code 
and the same jurisdiction was lodged in the District Courts.
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act. Speaking of that act, and particularly of the mean-
ing of the clause just quoted, this Court on different oc-
casions said the clause referred “ to the first part of sec-
tion one by which jurisdiction is conferred, and not to the 
clause relating to the district in which suit may be 
brought,” and that“ the clause vesting jurisdiction should 
not be confounded with the clause determining the par-
ticular courts in which the jurisdiction must be exercised.” 
Mexican National R. R. Co. v. Davidson, 157 U. S. 201, 
208; Sweeney v. Carter Oil Co., 199 U. S. 252, 259. There 
were also many decisions to the same effect in the circuit 
courts.1

True, that view was departed from in the case of Ex 
parte Wisner, 203 U. S. 449, where the provision relating 
to the district in which suit may be brought was treated 
as strictly jurisdictional, not avoidable even by the con-
sent of both parties, and applicable to removals. But 
much that was said in that case was afterwards disap-
proved in the case of In re Moore, 209 U. S. 490, where 
the Court returned to its former view, saying (p. 501):

“ The contention is that as this action could not have 
been originally brought in the Circuit Court for the East-
ern District of Missouri by reason of the last provision 
quoted from § 1, it cannot under § 2 be removed to that 
court, as the authorized removal is only of those cases of 
which by the prior section original jurisdiction is given 
to the United States Circuit Courts. But this ignores the 
distinction between the gen’eral description of the juris-
diction of the United States courts and the clause naming

'Fates v. Chicago, Milwaukee <& St. Paul Ry. Co., 32 Fed. 673; 
Vinal v. Continental Construction Co., 34 Fed. 228; Wilson v. West-
ern Union Telegraph Co., 34 Fed. 561, 564; Cooley v. McArthur, 35 
Fed. 372; Kansas City & Topeka Ry. Co. v. Interstate Lumber Co., 
37 Fed. 3; Baltimore & Ohio R. R. Co. v. Meyers, 62 Fed. 367, 372; 
Duncan v. Associated Press, 81 Fed. 417; Rome Petroleum & Iron 
Co. v. Hughes Specialty Co., 130 Fed, 585,
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the particular district in which an action must be 
brought.”

That no change in the meaning of the Act of 1888 was 
intended or wrought by the mere rearrangement of its 
sections or parts as incorporated into the Judicial Code is 
shown by §§ 294 and 295 of the Code. See Brown v. 
Fletcher, 235 U. S. 589, 597; United States v. Cress, 243 
U. S. 316, 331; J. Homer Fritch, Inc. v. United States, 
248 U. S. 458, 463.

The plaintiff cites the cases of Tennessee v. Bank of 
Commerce, 152 U. S. 454; Cochran v. Montgomery 
County, 199 U. S. 260, and In re Winn, 213 U. S. 458, as 
holding that to be removable into a particular federal 
court a suit must be one which as of right could have 
been brought originally in that court. But those cases are 
not fairly susceptible of that interpretation. In each a 
right of removal was claimed and was denied. In the first 
and third the right was claimed on the ground that the 
suit was one arising under the laws of the United States; 
and the denial was put on the ground that the plaintiff’s 
statement of his cause of action, apart from any anticipa-
tion of defenses, did not show that it arose under those 
laws. Because of this, it was said in both cases that the 
suit could not have been brought originally in the Circuit 
Court, and therefore could not be removed into it. In the 
second case the right was claimed on the ground of di-
versity of citizenship coupled with prejudice and local in-
fluence, and the denial was put on the ground that the 
requisite diversity of citizenship did not exist, the plain-
tiff and one of the defendants being citizens of the same 
State. Thus the turning point in each case was that the 
suit was not one of which the Circuit Courts were given 
original jurisdiction—in other words, that it could not 
have been brought in any of them, and not that there was 
any special obstacle to the exercise of jurisdiction by the 
particular one to which removal was sought. The opin-
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ions in the cases show that the real holding was that the 
suit was not removable because not within the original 
jurisdiction conferred on the Circuit Courts in general. 
Indeed, in the second case it was said to be the established 
rule that11 those suits only can be removed of which the 
Circuit Courts are given original jurisdiction,” and the 
first case was cited as so holding. 199 U. S. 269.

We conclude that, as the present suit was one arising 
under the laws of the United States, of which the District 
Courts are given original jurisdiction by § 24, the defend-
ants were entitled under §§28 and 29 to remove it from 
the state court where it was begun into the District Court 
for that district, regardless of their citizenship or places of 
inhabitance, and therefore that the motion to remand 
was rightly denied.

In presenting this question counsel have treated § 51 
of the Judicial Code as regulating the district in which 
suits under the anti-trust laws may be brought; and our 
discussion of the question has proceeded on that line. To 
avoid any misapprehension it should be observed that 
§ 12 of the Clayton Act (38 Stat. 736) alters that venue 
provision in respect of such suits, but not in a way which 
is material here. Like § 51, the special provision in § 12 
does not affect the general jurisdiction of the District 
Courts, but merely establishes a personal privilege which 
a defendant is free to waive.

Refusal to direct special service under § 57 of the Judi-
cial Code on New York Central Company and other 
defendants.

This section is in terms restricted to suits “ to enforce 
any legal or equitable lien upon or claim to, or to remove 
any incumbrance or lien or cloud upon the title to real 
or personal property ” located within the district of suit 
or partly within that district and partly within another 
district “ within the same State.” As to such a suit it 
provides that where a defendant is not an inhabitant of 
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the district, nor found within the same, and does not 
voluntarily appear, the court may make an order directing 
such defendant to appear and plead by a day certain, to 
be fixed in the order; that personal service of the order, 
if practicable, shall be made on such defendant wherever 
found, and, if that mode of service be not practicable, 
service may be had by publication; that the order shall 
also be served on the person in possession or charge of 
the property, if any there be, and that after the order 
has been properly served the court may proceed with the 
cause, but with the qualification that as against any such 
defendant not appearing the adjudication shall affect 
only the property which shall have been the subject of 
the suit and so located as to be under the court’s juris-
diction therein.

It has been doubted that this section applies to suits 
begun in state courts and removed into federal courts;1 
but this question was not noticed in argument and we 
find its decision is not essential here.

1 See Adams v. Heckscher, 80 Fed. 742, 744.

Obviously the section is confined to suits which are 
local in the sense of relating directly to specific property, 
real or personal, within the district of suit or partly 
therein and partly in another district of the same. State. 
This suit was not within that category. It was not 
brought to enforce a claim to or lien upon specific prop-
erty so located, nor to cancel an incumbrance or lien 
thereon nor to remove a cloud upon the title. On the 
contrary, as the original bill plainly disclosed, it was 
brought to enjoin two railroad companies—one having 
lines both within and without the State in which the 
suit was begun, and the other having lines without that 
State—from consolidating, along with nine other com-
panies, into a single corporation. Such a suit is essen-
tially in personam and strictly transitory, and is not made
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any the less so by including in the bill, as was done here, 
an incidental prayer that the consolidation be annulled 
if consummated pending the suit. So, tested by the 
original bill, this suit was not one wherein special service 
could be had under § 57.

Denial of leave to file supplemental bill and make new 
parties.

The original bill showed that the plaintiff was suing 
in its own right as a stockholder in the New York Central 
and the Lake Shore companies to prevent loss and dam-
age which it apprehended would come to it as such stock-
holder if the consolidation were effected. By the supple-
mental bill, proffered for filing eight months after the 
suit was begun, the plaintiff sought, first, to show that 
in the meantime the consolidation had been effected, that 
the properties of the consolidating companies had been 
turned over to the consolidated company and that two 
mortgages had been executed and delivered by the latter 
covering all the property received from the Lake Shore 
Company; secondly, to change the character and object 
of the suit in such way that the plaintiff would be suing 
in the right and on behalf of the Lake Shore Company, of 
which it was a stockholder, with the purpose (a) of hav-
ing so much of that company’s property as was within 
that district freed from the claim of the consolidated com-
pany, (b) of enforcing a restoration of that part of the 
property to the Lake Shore Company, and (c) of having 
the two mortgages executed by the consolidated company 
pronounced void and of no effect as to that part of the 
property; and, thirdly, to bring in various new parties 
as defendants.

An application for leave to file a supplemental bill is 
addressed to the discretion of the court, and the ruling 
thereon will not be disturbed on appeal unless the dis-
cretion has been abused. Under Equity Rule 34 the of-
fice of a supplemental bill is to introduce matters oc-
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curring after the filing of the original bill, or not then 
known to the plaintiff. Much more was attempted by 
the supplemental bill tendered in this instance. By it, 
as we have shown, the plaintiff sought to shift the right 
in which it was suing and to change the character and 
object of the suit. Other matters also had a bearing on 
the propriety of granting leave to file it. The railroad of 
the Lake Shore Company extended from Buffalo, New 
York, to Chicago, Illinois. Its maintenance and operation 
as a through line was a matter of general concern. To 
dismember it might work a serious disturbance of both 
public and private interests. If its inclusion in the con-
solidation was unlawful, it was so in respect of the entire 
line. The supplemental bill sought to deal with only a 
minor part and if sustained would result in restoring that 
part to the Lake Shore Company while leaving the major 
part with the consolidated company. At a meeting of the 
stockholders of the Lake Shore Company at which 459,461 
shares were represented the holders of 459,379 shares had 
voted to ratify the consolidation. The plaintiff held but 
five shares and had purchased these knowing that the di-
rectors had signed the agreement for the consolidation 
two months before. The ownership of these shares was 
put forward as entitling the plaintiff to proceed in the 
right of the Lake Shore Company. No other shareholder 
was seeking to join in the proceeding. Under the terms 
of the consolidation the plaintiff could surrender its shares 
and take five times their par value in stock of the consoli-
dated company; or under a supplemental arrangement it 
could surrender its shares and receive five times their par 
value in cash—a sum not alleged to be less than the ac-
tual or market value. The shareholders represented by 
the Read Committee availed themselves of the latter al-
ternative. The Circuit Court of Appeals, considering all 
these matters, concluded that the action of the District 
Court in refusing leave to file the supplemental bill was



GENERAL INV. CO. v. LAKE SHORE RY. 283

261 Opinion of the Court.

within the limits of a reasonable discretion and should not 
be disturbed. We concur in that conclusion.

Dismissal of original bill on motions of Lake Shore Com-
pany.

In so far as the allegations of fact in the bill need be 
noticed here they may be summarized as follows: The 
railroad of the New York Central Company extended 
from New York City to Buffalo and there connected with 
the Lake Shore Company’s line from Buffalo to Chicago. 
Continuously since 1898 the New York Central Com-
pany had owned more than a majority of the stock of the 
Lake Shore Company and the Michigan Central Com-
pany. For several years the Lake Shore Company had 
been and it still was the owner of more than a majority of 
the stock of the Nickel Plate, the Big Four, the Lake Erie, 
and the Ohio Central companies. The railroad of the 
Michigan Central Company and those of the several com-
panies a majority of whose stock was owned by the Lake 
Shore Company were all parallel to and potential com-
petitors of some part or all of the Lake Shore Company’s 
line. All of the lines named were engaged in both intra-
state and interstate commerce. The New York Central 
Company’s interest in and control over the Lake Shore 
and the Michigan Central companies had been acquired 
and was held with a view to suppressing competition in 
intrastate and interstate transportation and to restraining 
such commerce. In furtherance of that purpose the di-
rectors of the New York Central, the Lake Shore and nine 
other companies (the nine were not named in the bill) 
recently had formulated and signed an agreement for the 
consolidation of the eleven companies into a single cor-
poration. The agreement called for ratification by stock-
holders’ meetings. It was ratified over the plaintiff’s pro-
test at a meeting of the stockholders of the New York 
Central Company. The stockholders of the Lake Shore 
Company were intending to act on it at a meeting called
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for an early day, and would ratify it over the plaintiff’s 
opposition unless prevented from doing so by an injunc-
tion. Out of 2,555,810 outstanding shares in the New 
York Central Company the plaintiff was the owner of 
three hundred, which it had purchased two months before 
the agreement for the consolidation was signed by the 
directors; and out of 499,961 outstanding shares in the 
Lake Shore Company the plaintiff was the owner of five, 
which it had purchased two months after the directors 
signed the agreement.

The bill prayed that the New York Central Company 
be enjoined from voting its shares in the Lake Shore Com-
pany in favor of the consolidation agreement, or in any 
other way, or for any other purpose, that the Lake Shore 
Company be enjoined from permitting the New York Cen-
tral Company to vote its shares in the former at any meet-
ing of the stockholders, and that the Lake Shore Company 
be also enjoined from in any way entering into or con-
summating the proposed consolidation. Other incidental 
relief was prayed, but it need not be noticed here.

Two motions to dismiss were interposed by the Lake 
Shore Company and sustained by the District Court—one 
before and the other after the first appeal to the Circuit 
Court of Appeals. On that appeal the Circuit Court of 
Appeals upheld the ruling on the first motion as to part 
of the bill and reversed it as to the remainder. The 
second motion was directed against all that remained of 
the bill and advanced objections thereto which might have 
been, but were not, urged or considered on the first appeal. 
The District Court, regarding these as well taken, sus-
tained the second motion, and on the next appeal the 
Circuit Court of Appeals approved that ruling. These 
motions gave rise to several distinct questions which we 
shall take up separately.

Effect of decision on first appeal.
The plaintiff takes the position that the partial reversal 

on the first appeal amounted to an adjudication of the
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sufficiency of so much of the bill as fell within the reversal 
and that the District Court could not thereafter treat its 
sufficiency as an open question. This position is not 
tenable. The reversal was put on the ground that the 
District Court had erred in holding in respect of that 
part of the bill that the New York Central Company was 
an indispensable party. Whether that part was rightly 
subject to other objections, such as afterwards were ad-
vanced in the second motion to dimiss, was neither dis-
cussed nor decided on that appeal. The opinions de-
livered on the two appeals make this plain. In that situa-
tion it was quite admissible for the District Court, after 
the case was returned to it, to examine and pass on the 
objections presented in the second motion, and was like-
wise admissible for the Circuit Court of Appeals to con-
sider them on the second appeal. Mutual Life Insurance 
Co. v. Hill, 193 U. S. 551, 553. And see Messenger n . 
Anderson, 225 U. S. 436, 444.

Was the New York Central Company an indispensable 
party?

As to so much of the bill as sought to enjoin the New 
York Central Company from voting its shares in the Lake 
Shore Company and to enjoin the latter from permitting 
it to vote them, we think it is obvious that the New York 
Central Company was an indispensable party, and that 
with it neither appearing nor reached by any effective 
process no other course was open than to dismiss that 
part of the bill. Minnesota v. Northern Securities Co., 
184 U. S. 199, 235, 246; Taylor & Co. v. Southern Pacific 
Co., 122 Fed. 147, 152, 154.

As to so much of the bill as sought to enjoin the Lake 
Shore Company from entering or consummating the pro-
posed consolidation, the New York Central Company 
plainly was not an indispensable party. Its stockholding 
interest in the Lake Shore Company did not make its 
presence essential, its status in this regard being merely
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that of the stockholders in general. Nor did its participa-
tion in the agreement for the consolidation give it any 
right which required that it be brought in. At best the 
agreement was not to be effective unless and until ratified 
by the stockholders of the several.companies. It had not 
been ratified by the stockholders of the Lake Shore Com-
pany and they were under no obligation to ratify it.

Was plaintiff entitled to sue under the Sherman Anti- 
Trust Act and the Clayton Act, and, if so, could that 
right be exercised through a suit brought in a state 
court?

In the part of the bill assailed in the second motion to 
dismiss, as in the bill as a whole, the plaintiff based its 
right to relief by injunction primarily on the ground 
that the proposed consolidation would contravene the 
Sherman Anti-Trust Act, c. 647, 26 Stat. 209, and the 
Clayton Act, c. 323, 38 Stat. 730, and secondarily on the 
ground that it would be contrary to the constitution and 
laws of Ohio and other States.

As respects the Sherman Anti-Trust Act as it stood 
before it was supplemented by the Clayton Act, this 
Court has heretofore determined that the civil remedies 
specially provided in the act for actual and threatened 
violations of its provisions were intended to be exclusive 
and that those remedies consisted only of (a) suits for 
injunctions brought by the United States in the public 
interest under § 4 and (b) private actions to recover 
damages brought under § 7. Minnesota v. Northern 
Securities Co., 194 U. S. 48, 71; Wilder Manufacturing Co. 
v. Corn Products Refining Co., 236 U. S. 165, 174; Paine 
Lumber Co. n . Neal, 244 U. S. 459, 471; Geddes v. 
Anaconda Copper Mining Co., 254 U. S. 590, 593. The 
present suit for an injunction, brought by a private cor-
poration in its own interest, was not within those 
remedies, and so could not be maintained under that act 
standing alone.
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That act was supplemented by the Clayton Act, par-
ticularly by its sixteenth section reading as follows:

11 That any person, firm, corporation, or association 
shall be entitled to sue for and have injunctive relief, in 
any court of the United States having jurisdiction over 
the parties, against threatened loss or damage by a viola-
tion of the anti-trust laws, including sections two, three, 
seven and eight of this act, when and under the same 
conditions and principles as injunctive relief against 
threatened conduct that will cause loss or damage is 
granted by courts of equity, under the rules governing 
such proceedings, and upon the execution of proper bond 
against damages for an injunction improvidently granted 
and a showing that the danger of irreparable loss or 
damage is immediate, a preliminary injunction may 
issue: Provided, That nothing herein contained shall be 
construed to entitle any person, firm, corporation, or as-
sociation, except the United States, to bring suit in equity 
for injunctive relief against any common carrier subject 
to the provisions of the Act to regulate commerce, ap-
proved February fourth, eighteen hundred and eighty-
seven, in respect of any matter subject to the regulation, 
supervision, or other jurisdiction of the Interstate Com-
merce Commission.”

This section undoubtedly enlarges the remedies pro-
vided in the Sherman Anti-Trust Act to the extent of 
enabling persons and corporations threatened with loss 
or damage through violations of that act to maintain suits 
to enjoin such violations, save in the instances specified in 
the proviso. This right to sue, however, is granted in 
terms which show that it is Jto be exercised only in a 
“ court of the United States.” This suit was brought in 
a state court, and in so far as its purpose was to enjoin a 
violation of the Sherman Anti-Trust Act that court could 
not entertain it. The situation was the same in respect 
of the purpose to enjoin a violation of the Clayton Act.
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When a cause is removed from a state court into a fed-
eral court the latter takes it as it stood in the former. A 
want of jurisdiction in the state court is not cured by the 
removal, but may be asserted after it is consummated. 
Cain v. Commercial Publishing Co., 232 U. S. 124, 131, 
et seq.; Cowley v. Northern Pacific R. R. Co., 159 U. S. 
569, 583; De Lima v. Bidwell, 182 U. S. 1, 174; Lambert 
Run Coal Co. v. Baltimore & Ohio R. R. Co., 258 U. S. 
377.

It follows that so much of the bill as based the right to 
relief on asserted violations of the Sherman Anti-Trust 
Act and the Clayton Act was rightly dismissed; but the 
dismissal, being for want of jurisdiction, should have been 
without prejudice.

Did the bill show a right to relief in equity because of 
infractions of state constitutions and laws?

This branch of the suit was loosely set forth and, as was 
observed by both courts below, there is some ground for 
thinking the references to state constitutions and laws 
were merely makeweights. With other matters elimi-
nated, this branch at best was left in a state of relative 
uncertainty. After commenting on this, the Circuit Court 
of Appeals said, with ample warrant (269 Fed. 239):

“We next observe that the consolidation sought to be 
enjoined was only a new formulation of the situation 
which had been existing for many years. It is expressly 
averred that the obnoxious control of parallel and compet-
ing lines had been accomplished, and for many years main-
tained, by stock ownership and control. It does not seem 
to be claimed that the proposed consolidation would cre-
ate any restraints on competition that did not already 
exist. We find no definite statement that what was pro-
posed would be obnoxious to any statute or constitutional 
provision which did not relate to competition between 
parallel lines, excepting the claim that the proposed con-
solidation would increase the capital stock and debts above
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the permitted limit. It is probable, also, from the silence 
of the bill, that during all these years the public authori-
ties of the various states have rested content and have not 
indicated any belief that public policy was being violated, 
and it may likewise seemingly be inferred that no public 
authorities are now objecting to the proposed consolida-
tion, but that, on the contrary, they are all content.

“ Further, we notice that plaintiff owns only one one-
thousandth of 1 per cent, of the capital stock, that no other 
shareholder has accepted its invitation to join in prevent-
ing the imminent irreparable injury, and that this interest 
plaintiff bought after the consolidation contract was made. 
He seems to be a volunteer, rather than a conscript. We 
have, then, a case where a private suitor, with a minimum 
of ponderable interest, and with no disposition to beware 
of entrance to a quarrel, is seeking relief upon the sole 
ground that the public policy of the state is being vio-
lated, and where the state authorities have long acquiesced 
and do acquiesce in any violation there may be. Under 
such circumstances, the court of equity 8will be strict in 
requiring the plaintiff to point out with precision and cer-
tainty in what respects the law is about to be violated and 
to show, clearly and positively, substantial and irreparable 
injury to its private rights. A measure of imperfection 
in pleading that might well be overlooked in the ordinary 
controversy should not be disregarded in such a case as 
this.”

We think this branch of the suit should be tested by the 
rule of pleading there suggested and that when this is 
done it is apparent that a right to equitable relief was not 
shown.

Our conclusion is that the motions to dismiss were 
rightly sustained. The Circuit Court of Appeals qualified 
the dismissal by making it without prejudice as to all 
parts of the bill save one. We have indicated that the 
qualification should have included that part.

45646°—23----- 19
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The decree is accordingly modified by making the dis-
missal without prejudice as to all parts of the bill, and as 
thus modified it is

Affirmed.

UNITED STATES v. OREGON LUMBER COMPANY 
ET AL.

CERTIFICATE FROM THE CIRCUIT COURT OF APPEALS FOR THE 
NINTH CIRCUIT.

No. 40. Argued October 9, 1922.—Decided November 27, 1922.

Where the Government sued to annul land patents upon the ground 
of fraud, and persisted in the suit after the defendant had pleaded 
in bar the statute of limitations applicable to such cases, and the 
plea was sustained and the bill dismissed, held, that the Govern-
ment had elected its remedy, and therefore could not afterwards 
maintain an action at law to recover damages for the fraud. 
P. 294.

Ques tio ns  certified by the Circuit Court of Appeals, 
arising upon review of a judgment of the District Court 
which dismissed the complaint in an action brought by 
the United States to recover damages for fraud in procur-
ing patents to public land.

Mr. Assistant Attorney General Riter, with whom Mr. 
Solicitor General Beck and Mr. H. L. Underwood were on 
the brief, for the United States.

It is settled that the doctrine of election of remedies is 
applicable only where a suitor has inconsistent remedies 
available. When he pursues one of them, he is bound 
by his election even if that remedy be not efficacious. 
Robb v. Vos, 155 U. S. 13, 41, et seq.

It is equally well settled that there can not be an elec-
tion unless inconsistent remedies are available; that the 
pursuit of a remedy which a party may think himself 
entitled to, but to which it develops he is not, does not 
bar the bringing of a suit on the remedy which does 
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exist. Northern Assurance Co. v. Grand View Building 
Association, 203 U. S. 106; Bierce v. Hutchins, 205 U. S. 
341; Southern Pacific Co. v. Bogert, 250 U. S. 483; Bist- 
line v. United States, 229 Fed. 546.

We contend the case conies within the last stated rule. 
When the United States filed its bill in equity to secure 
the cancellation of the patents, it was met with a plea by 
the defendants that the suit was barred because not 
brought within six years from the date the patents were 
issued. Act of March 3, 1891, c. 561, § 8, 26 Stat. 1095, 
1099. The Government asserted that the suit was not 
barred because it was brought within six years after it 
had received notice of the fraud. Cf. Exploration Co. n . 
United States, 247 U. S. 435. The case went to trial and 
the court held the suit barred because the United States 
had notice of the fraud more than six years before suit 
was filed. It therefore dismissed the bill on that ground.

It is very clear, therefore, that when the suit in equity 
was filed the United States did not have a right to the 
remedy therein sought, namely, the cancellation of the 
patents. Hence its course in pursuing that supposed 
remedy does not bar the prosecution of the present suit at 
law to recover the value of the land.

It is no answer to that proposition to say that when the 
suit was brought the facts respecting notice were known, 
or, to be more exact, that knowledge was chargeable to 
the United States. Granting that they were known, 
whether those facts constituted such notice as would 
operate to set the statute of limitations in motion was a 
question of law, and because the United States thought 
the statute not applicable, would not militate against the 
prosecution of the present suit, its mistake being due to 
an erroneous view of the law.

The law has not gone so far as to deprive parties of 
meritorious claims merely because of attempts to collect
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them by inappropriate action, upon which recovery could 
not be had. McLaughlin v. Austin, 104 Mich. 489, 491. 
If the rule were otherwise, a mere mistake of judgment 
would result in depriving one of valuable rights. Agar v. 
Winslow, 123 Cal. 587. The instant case closely resembles 
Bistline v. United States, 229 Fed. 546. See Tullos v. 
Mayfield, 198 S. W. 1073; Stone v. Robinson, 218 S. W. 5. 

The statute of limitations invoked in the equity suit 
merely barred the remedy but did not extinguish the right 
of the Government to recover the value of the lands. 
United States n . Whited & Wheless, 246 U. S. 552.

Again, the fact that the Government pursued the equity 
suit to judgment when met with the plea in bar, does not 
make that judgment res judicata in the instant suit, for 
the sole question decided there was the applicability of the 
statute of limitations. That was no adjudication of the 
rights of the Government but only of the availability of 
the remedy. Statutes of limitation affect the remedy, not 
the merits. Townsend v. Jemison, 9 How. 406; McEl- 
moyle v. Cohen, 13 Pet. 312. A judgment not on the 
merits is not res judicata. Cromwell v. County of Sac, 94 
U. S. 351.

Furthermore, we suggest that there is not such incon-
sistency between a suit to recover the lands patented be-
cause of fraud and a suit to recover damages for the fraud, 
as to bar prosecution of the latter. Friederichsen v. 
Renard, 247 U. S. 207. In that case it was distinctly 
pointed out that in a bill in equity to recover lands 
fraudulently procured, an alternative prayer might be 
made for the value of the lands.

Mr. W. Lair Thompson, with whom Mr. Wallace 
McCamant was on the brief, for Oregon Lumber Com-
pany et al.

Mr . Justi ce  Sutherl and  delivered the opinion of the 
Court.



UNITED STATES v. OREGON LUMBER CO. 293

290 Opinion of the Court.

This case is here upon a certificate from the Circuit 
Court of Appeals for the Ninth Circuit, under § 239 of 
the Judicial Code.

The plaintiff in error brought an action at law against 
the defendants in error in the United States District Court 
for the District of Oregon to recover damages for the 
fraudulent acquisition of certain lands. The complaint 
was filed in February, 1918, and alleged that the Oregon 
Lumber Company, a corporation, and certain of its 
officers, named as co-defendants, unlawfully conspired to 
acquire certain tracts of land in Oregon, under the 
Timber and Stone Act of June 3, 1878, c. 151, 20 Stat. 89. 
The lands were patented in 1900, subsequently conveyed 
by the patentees to an officer of the defendant corpora-
tion, and thereafter (with the exception of a small tract) 
transferred by such officer to the corporation. The value 
of the lands Was alleged to be $65,000 and judgment was 
asked for this amount.

The answer denied the material allegations of the com-
plaint and pleaded, among other things, as separate de-
fenses: “(1) that pro tanto to the measure of damages the 
United States received from the several entrymen named 
in the complaint the aggregate sum of $16,400, which was 
the price fixed by law and the practices in the land office 
for the lands described in the complaint; (2) that in Octo-
ber, 1912, the United States brought suit in equity to set 
aside the patents for the lands and alleged that it owned 
the property described in the complaint herein and that 
the patents for the lands which are the same as are in-
volved in this action were secured through fraud of the 
defendants named in the present action and others, and 
prayed for the cancellation of the patents; that in the 
equity suit substantially the same facts were pleaded as 
are pleaded by the United States in this action; that issue 
was joined in the equity suit; that in 1916, after trial 
upon the merits, the District Court dismissed the equity
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suit for the reason that the United States had? had full 
knowledge of the matters complained of in its complaint 
for more than six years before the equity suit was insti-
tuted, and that no appeal was ever taken from the decree 
dismissing the complaint of the United States.”

The plaintiff in error demurred to these separate de-
fenses, and, the District Court having overruled the de-
murrer and the plaintiff in error having declined to plead 
further, the court dismissed the complaint and judgment 
was entered.

The District Court, in rendering its judgment, decided 
that, inasmuch as the suit in equity was brought by the 
United States with knowledge of all the facts, it consti-
tuted an election final and conclusive.

Upon these facts the following questions are pro-
pounded by the Circuit Court of Appeals:

“1. Is an action by the United States for the value of 
lands as damages, against the patentees for the lands for 
fraudulent acquisition of the lands patented under the 
timber and stone act, barred where more than six years 
have elapsed after the United States, with knowledge of 
the fraud, brought a suit in equity to cancel the patents 
for the same lands, in which equity suit decree of dis-
missal was made against the United States on the ground 
that the suit was barred by the statute of limitations?1

“ 2. If the foregoing question be answered in the nega-
tive, should any damages recoverable be reduced by such 
amounts as the United States may have received from the 
entrymen, as the price fixed by law for the lands described 
in the patents? ”

Upon the facts stated the sale was voidable (Moran v. 
Horsky, 178 U. S. 205, 212) , and the plaintiff in error was 
entitled either to disaffirm the same and recover the lands 
or affirm it and recover damages for the fraud. It could 
not do both. Both remedies were appropriate to the facts, 
but they were inconsistent since the first was founded
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upon a disaffirmance and the second upon an affirmance 
of a voidable transaction. Robb v. Vos, 155 U. S. 13, 43; 
Connihan v. Thompson, 111 Mass. 270, 272. 2 Black on 
Rescission and Cancellation, § 562, and cases cited. The 
rule is applicable to the Government in cases where pat-
ents have been procured by fraud. United States n . 
Koleno, 226 Fed. 180, 183. Any decisive action by a 
party, with knowledge of his rights and of the facts, 
determines his election in the case of inconsistent reme-
dies, and one of the most unequivocal of such deter-
minative acts is the bringing of a suit based upon one 
or the other of these inconsistent conclusions. Robb v. 
Vos, supra.

It is suggested in the brief for the plaintiff in error that 
there is not such inconsistency between a suit to recover 
lands patented because of fraud and an action to recover 
damages for the fraud as to bar the latter, citing Frieder- 
ichsen v. Renard, 247 U. S. 207. That case, however, lends 
no support to the suggestion. The petitioner, Friederich- 
sen, brought suit to cancel a contract for the exchange of 
lands, on the ground of fraud practiced upon him. Upon 
the coming in of the report of the master it appeared that 
petitioner, pending suit, had cut a considerable amount of 
timber growing upon the lands which he had taken in 
exchange. Thereupon the court found that he was not 
entitled to equitable relief because, by cutting the timber, 
he had ratified the contract and had rendered it impossible 
to put the defendant in statu quo, but his remedy was at 
law for damages. The court ordered that the master’s 
report be vacated and the case transferred to the law side 
of the court, pursuant to Equity Rule 22, and that the 
parties11 file amended pleadings to conform with an action 
at law.” The question was there presented for decision 
whether this was the commencement of a new action, so 
as to bring it within the bar of the statute of limitations, 
and it was determined in the negative. Holding further 
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that under the circumstances the doctrine of election of 
remedies did not apply, this Court said:

11 Thus, we are brought to the conclusion that since the 
two remedies asserted by the petitioner were alternative 
remedies, and since the order made, requiring the conver-
sion of the suit in equity into one at law, was entered by 
the court sitting in chancery, for us to affirm the judgment 
of the Circuit Court of Appeals that the petitioner, in 
obeying the order of the trial court, made a fatal choice of 
an inconsistent remedy, would be to subordinate sub-
stance to form of procedure, with the result of defeating 
a claim which the respondents stipulated had been suffi-
ciently established to justify a verdict against them. This 
we cannot consent to do.”

But here in the equity suit, the plaintiff in error upon 
the coming in of the defendant’s plea of the statute of 
limitations made no offer to amend or request to transfer 
the case to the law docket, but proceeded to trial and 
judgment upon the original bill, with knowledge of all the 
facts for more than six years prior to the filing of its bill. 
Defeated in its equity suit, it brought its action at law 
upon the same allegations of fact. We think it is not 
admissible to thus speculate upon the action of the court, 
and, having met with an adverse decision, to again vex 
the defendant with another and inconsistent action upon 
the same facts.

The justice of enforcing the doctrine of election of rem-
edies in this case is emphasized by a consideration of the 
facts: The lands in question were conveyed by the United 
States in the year 1900. It was not until 1912 that the 
first suit was brought. The judgment, dismissing the bill 
in that suit, was rendered in 1916, and the present action 
was brought two years later. Thus a period of eighteen 
years had elapsed since the transfer of the lands before 
the present action was begun, during more than two- 
thirds of which time the United States had possessed
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knowledge of all the facts upon which the plea of the 
statute of limitations was founded and sustained.

The mere filing of the bill in the first suit, according to 
many authorities, did not constitute an irrevocable elec-
tion. But upon ascertaining from their plea that the de-
fendants intended to rely upon the statute of limitations, 
and having knowledge of the facts upon which that plea 
was founded, and thereafter sustained, the plaintiff in 
error had fairly presented to it the alternative: (a) of 
abandoning that suit and beginning an action at law or 
transferring it to the law side of the court and making the 
necessary amendments to convert it into an action for 
damages, as a “ mere incident in the progress of the origi-
nal case,” (247 U. S. 210); or (b) of proceeding with the 
original case upon the issues as they stood. The plaintiff 
in error deliberately chose the latter alternative. If the 
election was not final before, it became final and irrevoc-
able then. Rehfield v. Winters, 62 Ore. 299, 305-306; 
Bowker Fertilizer Co. v. Cox, 106 N. Y. 555, 558-559; 
Moss v. Marks, 70 Neb. 701, 703.

The case of Bistline v. United States, 229 Fed. 546, 
relied upon by the plaintiff in error, is not in conflict with 
this conclusion. That was an action by the Government 
to recover damages for the fraudulent acquisition of cer-
tain public lands. A prior suit had been brought in equity 
to cancel the patent, but the defendant’s answer showed 
that the land had been conveyed to persons not made par-
ties to the suit. The Government thereupon promptly dis-
missed its suit in equity and, on the same day, commenced 
the action at law for damages. If, in the instant case, a 
like course had been followed upon the coming in of the 
defendant’s answer pleading the statute of limitations, 
the case just referred to would have been in point.

Northern Assurance Co. v. Grand View Building Asso-
ciation, 203 U. S. 106; William W. Bierce, Limited, v. 
Hutchins, 205 U. S. 340; and Southern Pacific Co. v. Bo-
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gert, 250 U.^. 483, cited by plaintiff in error in support of 
its contention, are all distinguishable from the case now 
under consideration. In Northern Assurance Co. v. Grand 
View Building Association, supra, an action at law had 
been brought to enforce an insurance policy, but it was 
held that no recovery could be had on the policy as it 
stood. Thereupon a suit was brought to reform the policy 
and enforce it as reformed. It was held that there was 
no inconsistency between these two remedies; and clearly 
there was not, since both cases proceeded in affirmance 
of the contract. In William W. Bierce, Limited, n . 
Hutchins, supra, there had been a conditional sale. Plain-
tiff first undertook to enforce a lien upon the property 
and later brought an action in replevin. It was held there 
was no election because plaintiff could not enforce a lien 
upon property to which it had title. This Court said: “It 
[appellant] could not obliterate the condition and leave 
the contract in force. It may be that it had an election to 
avoid the contract altogether, but, if so, it did not attempt 
to do it. It insisted on the contract as the ground of its 
claim to a lien for the price of the goods. The election 
supposed and relied upon is an election to keep the con-
tract in force, but to leave out the reservation of title. 
. . . But the assertion of a lien by one who has title, so 
long as it is only an assertion and nothing more, is merely 
a mistake. It does not purport to be a choice, and it can-
not be one because the party has no right to choose. The 
claim in the lien suit, as was said in a recent case, was not 
an election but an hypothesis.” In Southern Pacific 
Co. v. Bogert, supra, there had been much prior litiga-
tion over the same subject-matter. It was contended that 
the plaintiffs were bound as privies to this litigation. As 
appears by the decision of the lower court {Bogert n . 
Southern Pacific Co., 244 Fed. 61) the grievance alleged 
in the prior suits was a corporate grievance. Each of the 
suits was dismissed on the ground that the decree of fore-
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closure involved could not be attacked collaterally. The 
Bogert suit, however, was a suit on behalf of the minority 
stockholders, asserting no corporate right of the railway 
company, but only the right of minority stockholders. 
The right asserted in the prior suits and that asserted in 
the Bogert suit were, therefore, the rights of different 
parties.

It is further urged that the judgment of the District 
Court was not upon the merits but upon the plea in bar 
and that, therefore, when the equity suit was begun, 
plaintiff in error had no choice of remedies, since the 
judgment'rendered established that in fact there was no 
remedy in equity at all. The contention, we think, is 
unsound.

The defense of the statute of limitations is not a tech-
nical defense but substantial and meritorious. The great 
weight of modern authority is to this effect. Lilly-Brack-
ett Co. v. Sonnemann, 157 Cal. 192; Wheeler v. Castor, 
UN. Dak. 347, 353, et seq., where the authorities are 
reviewed.

Such statutes are not only statutes of repose, but they 
supply the place of evidence lost or impaired by lapse of 
time by raising a presumption which renders proof un-
necessary. Bell v. Morrison, 1 Pet. 351, 360; Hanger v. 
Abbott, 6 Wall. 532, 538; Wood v. Carpenter, 101 U. S. 
135, 139; Riddlesbarger v. Hartford Insurance Co., 7 Wall. 
386, 390. And see United States v. Chandler-Dunbar 
Water Power Co., 209 U. S. 447, 450.

In Wood N, Carpenter, this Court said:
“ Statutes of limitation are vital to the welfare of so-

ciety and are favored in the law. They are found and 
approved in all systems of enlightened jurisprudence. 
They promote repose by giving security and stability to 
human affairs. An important public policy lies at their 
foundation. They stimulate to activity and punish negli-
gence. While time is constantly destroying the evidence 
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of rights, they supply its place by a presumption which 
renders proof unnecessary. Mere delay, extending to the 
limit prescribed, is itself a conclusive bar. The bane and 
antidote go together.”

InRiddlesbarger v. Hartford Insurance Co.'
“ They are founded upon the general experience of 

mankind that claims, which are valid, are not usually 
allowed to remain neglected. The lapse of years without 
any attempt to enforce a demand creates, therefore, a 
presumption against its original validity, or that it has 
ceased to subsist. This presumption is made by these 
statutes a positive bar; and they thus become statutes of 
repose, protecting parties from the prosecution of stale 
claims, when, by loss of evidence from death of some wit-
nesses, and the imperfect recollection of others, or the 
destruction of documents, it might be impossible to estab-
lish the truth.”

In Parkes v. Clift, 9 Lea (Tenn.) 524, it was held that a 
decree dismissing a bill on the ground of lapse of time was 
a judgment upon the merits. The court said (pp. 531, 
532):

“ In order that a judgment or decree should be on the 
merits, it is not necessary that the litigation should be 
determined ‘ on the merits,’ in the moral or abstract sense 
of these words. It is sufficient that the status of the action 
was such that the parties might have had their suit thus 
disposed of, if they had properly presented and managed 
their respective cases ... A finding against a party, 
either upon final hearing or demurrer, that his cause of 
action as shown by him, is barred by the statute of limita-
tions or by laches is a decision upon the merits, concluding 
the right of action.” See also People ex rel. Best v. 
Preston, 62 Hun, 185, 188-189; Black v. Miller, 75 Mich. 
323, 329.

Whether based on a plea of the statute of limitations or 
on a failure to prove substantive allegations of fact, there-
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fore, the result of the judgment is the same, viz: that 
plaintiff has no case; and to hold that plaintiff may then 
invoke another and inconsistent remedy is not to recognize 
an exception to the general operation of the doctrine of 
election of remedies but to deny the doctrine altogether. 
Here, upon the facts as stated in the bill in equity and 
later in the action at law, both remedies were available 
to the plaintiff in error. In electing to sue in equity plain-
tiff in error proceeded with full knowledge of the facts, 
but it underestimated the strength of its cause, and if that 
were sufficient to warrant the bringing of a second and in-
consistent action the result would be to confine the de-
fense of election of remedies to cases where the first suit 
had been won by plaintiff and to deny it in all cases where 
plaintiff had lost. But the election was determined by 
the bringing and maintenance of the suit, not by the final 
disposition of the case by the court. See for example 
Bolton Mines Co. v. Stokes, 82 Md. 50, 59.

The distinguishing feature of the instant case is that 
after the coming in of the answer, pleading the statute of 
limitations, and the plain warning thus conveyed of the 
danger of continuing the equity suit further, the plaintiff 
in error persisted in pursuing it to final judgment, instead 
of promptly reforming the cause or dismissing the bill 
and seeking the alternative remedy not subject to the 
same defense. The doctrine of election of remedies and 
that of res adjudicata are not the same, but they have this 
in common, that each has for its underlying basis the 
maxim which forbids that one shall be twice vexed for one 
and the same cause. The policy embodied in this maxim 
we think requires us to hold that the plaintiff in error, in 
bringing the original suit, and in continuing after the plea 
in bar to follow it to a final determination, made an irrev-
ocable election, and that it is now estopped from main-
taining the present inconsistent action.

Question No. 1 is somewhat ambiguous but taken in 
connection with the facts, it is clear that what the Circuit
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Court of Appeals desires to know is whether the action at 
law by the United States to recover the value of lands, the 
title to which was fraudulently obtained, is barred for the 
reason that the United States, with knowledge of the fraud, 
had previously prosecuted, upon the same facts, a suit in 
equity to final judgment of dismissal rendered on the 
ground that the suit was barred by the statute of limita-
tions? This question we answer in the affirmative, and, as 
this disposes of the case, no answer to question No. 2 is 
required.

It will be so certified.

Mr . Justi ce  Brandeis  dissenting, with whom The  
Chief  Just ice  and Mr . Justice  Holme s  concur.

The general rule that statutes of limitation do not run 
against the United States often works hardship. The rule 
proved so oppressive when applied to proceedings to annul 
patents to land, that Congress erected for such suits the 
six-year bar. Act of March 3, 1891, c. 561, § 8, 26 Stat. 
1095,1099. In Exploration Co., Limited, n . United States, 
247 U. S. 435, the act was construed to mean that the six 
years do not begin to run until the cause of action is dis-
covered. This statute did not in terms extend the bar to 
the Government’s remedy at law. United States v. 
Whited & Wheless, 246 U. S. 552, held that the law gave 
two remedies to protect the single right, and that the Act 
of 1891 left intact the remedy at law for deceit practiced 
in securing the patent. The Court, therefore, permitted 
recovery at law, although the remedy in equity had been 
barred.

The fraud here involved was practiced in connection 
with the acquisition of land patented in 1900. To obtain 
redress the Government brought in 1912 a bill in equity to 
annul the patent. Defendants pleaded the statutory bar. 
The Government might then have dismissed its bill; and 
if it had done so, it could then unquestionably have com- 
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menced an action at law for deceit.1 Or, the Government 
might, under the. Act of March 3, 1915, c. 90, 38 Stat. 956, 
and Equity Rule 22, have then had the case transferred to 
the law side of the court, and have thus freed itself from 
the possibility of a statutory bar. It did not do either. 
Instead, it proceeded to a hearing in the equity suit; pre-
sumably, because it considered the legal remedy inade-
quate and believed that it could establish its right to pur-
sue the equitable remedy by showing that the fraud had 
been discovered within the six years. In this the Govern-
ment proved to be mistaken. The court found that the 
United States had full knowledge of the matters com-
plained of more than six years before the suit was begun, 
and for that reason could not have the relief sought in 
equity. Even then—after the adverse decision but before 
entry of a decree—it was not too late to transfer the pend-
ing suit to the law side of the court, and to proceed there 
with the action for deceit. Such a transfer, after full hear-
ing on the merits and a decision that relief in equity could 
not be had, was made without loss of any right in Frieder- 
ichsen v. Renard, 247 U. S. 207. But the Government 
made no such application; the court entered a decree dis-
missing the bill; and-no appeal was taken. Then, in 1918, 
the Government brought the present action at law. The 
question now presented for decision is whether it had lost 
the right to do so.

1 See Bistline v. United States, 229 Fed. 546.

The thing adjudged in the equity case was solely that 
the fraud had been discovered by the Government more 
than six years before the commencement of the suit; and 
that, for this reason, the patent could not be annulled. 
There was no adjudication of the Government’s substan-
tive right. And since it had two remedies to protect that 
right, and the fact found is not a bar to an action at law, 
no suggestion is made that the decree of dismissal bars 
this action as res judicata. There is likewise no sugges-
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tion of an estoppel in pais. Nor is there a suggestion that 
by proceeding to a hearing in the equity suit, or by fail-
ing to ask that the case be transferred to the law side of 
the court, the Government subjected defendants to any 
annoyance or expense, other than that necessarily inci-
dent to unproductive litigation. The remedy at law is 
denied solely on the ground that the so-called doctrine of 
election of remedies applies; that the Government had 
two remedies; that the two remedies were inconsistent; 
that when the statutory bar was pleaded in equity, the 
plaintiff was obliged, at its peril, to make a final choice 
between the two remedies; and that since it selected the 
one which proved not to be available, it shall have no 
remedy whatsoever.

The doctrine of election of remedies is not a rule of sub-
stantive law. It is a rule of procedure or judicial admin-
istration. It is technical; and, as applied in some jurisdic-
tions, has often sacrificed substantial right to supposed 
legal consistency.1 The doctrine has often been invoked 
in this Court, but never before successfully. Its existence 
has been recognized; but in every case in which the ques-
tion presented was actually one of election of remedies, 
this Court held that the doctrine did not apply; giving 
as a reason that one or the other of its essential elements 
was absent. These essentials are that the party must 
have actually had two remedies and that the remedy in 
question must be inconsistent with the other previously 
invoked. Here neither of these essential elements was 
present.

1 See Election of Remedies, A Criticism, by Charles P. Hine, 26 
Harv. Law Rev. 707; Election between Alternative Remedies by 
Walter Hussey Griffith, 16 Law Quar. Rev. 160; ibid, by J. F. W. 
Galbraith, 16 Law Quar. Rev. 269.

The Government did not have a remedy in equity when 
the suit to annul the patent was begun or at any time 
thereafter. That this is true was established by the de-
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cree in the equity suit. The Government’s alleged choice 
of the equitable remedy was, therefore, “ not an election 
but an hypothesis.” Northern Assurance Co. v. Grand 
View Building Association, 203 U. S. 106,108; William W. 
Bierce, Limited, v. Hutchins, 205 U. S. 340, 347. For “ it 
is impossible to conceive of a right of election in a case 
where no such right existed.” Friend v. Talcott, 228 U. S. 
27, 37, 38. Thus, the mere fact that the remedy first in-
voked was at the time unavailable precludes application 
of the doctrine. The reason why it was unavailable is 
immaterial. A party is equally free to try another rem-
edy, whether the earlier proceeding was futile because of 
inability to establish assumed facts essential to the ex-
istence of the remedy then pursued or because the as-
sumed facts did not as matter of law entitle him to the 
relief sought.1 In the Northern Assurance Case, supra, 
the earlier action at law was held not to be an election, 
because the facts there relied on could not be proved. In 
the Bierce Case, supra, filing an earlier lien suit was held 
not to be an election, because one cannot have a lien on 
one’s own property. In Friederichsen v. Renard, supra, 
suing to-set aside the conveyance was not an election, 
because the right to rescind had been lost. In Southern 
Pacific Co. v. Bogert, 250 U. S. 483, 490, 491, the earlier 
unsuccessful suits were not an election because facts there 
essential could not be established. So, in the case at bar, 
because the equitable remedy theretofore invoked was 
not in fact available to the Government, its right to pro-

1 Barnsdall v. Waltemeyer, 142 Fed. 415, 420; Water, Light & Gas 
Co. v. Hutchinson, 160 Fed. 41, 43; Harrill v. Davis, 168 Fed. 
187, 195; Brown v. Fletcher, 182 Fed. 963, 971-974; Rankin y. Ty- 
gard, 198 Fed. 795, 806; Union Central Life Ins. Co. v. Drake, 214 
Fed. 536, 548; Agar v. Winslow, 123 Cal. 587, 590; Capital City Bank 
v. Hilson, 64 Fla. 206; Asher v. Pegg, 146 Iowa, 541, 543; Hillerich 
v. Franklin Ins. Co., Ill Ky. 255; Clark v. Heath, 101 Me. 530; 
Wilson v. Knapp, 143 Mich. 64; Kelsey v. Agricultural Ins. Co., 78 
N. J. Eq. 378, 383.

45646°—23------20
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ceed at law was not lost, under the doctrine of election of 
remedies.1

1 In Strong v. Strong, 102 N. Y. 69, 73, an earlier proceeding to 
rescind was held not to be an election, because by reason of laches 
and lack of tender there was then no right to rescind.

2 Zimmerman v. Robinson & Co., 128 Iowa, 72; Marshall v. Gilman, 
52 Minn. 88, 97; Tullos v. Mayfield, 198 S. W. 1073 (Tex. Civ. App.); 
Griffin v. Williams, 142 S. W. 981 (Tex. Civ. App.) Compare Mc- 
Gibbon v. Schmidt, 172 Cal. 70; Glover v. Radford, 120 Mich. 542, 
544; Freeman v. Fehr, 132 Minn. 384, 388. See Cohoon v. Fisher, 
146 Ind. 583; Conrow v. Little, 115 N. Y. 387.

’See Crockett v. Miller, 112 Fed. 729, 736; Lenox v. Fuller, 39 
Mich. 268, 273.

Moreover, an action at law for deceit is not inconsistent 
with a prior unsuccessful suit to annul the patent. This 
case must not be confused with those in which it has been 
held that a prior action at law on a contract, or other pro-
ceeding arising out of it, bars a later suit to rescind; as 
where an action on a purchase money note has been held 
to bar a later suit by the vendor to set aside the convey-
ance for fraud. There, the reason why the conveyance 
cannot be set aside is that by suing at law the vendor 
exercises his option to affirm the voidable transaction, and 
cannot thereafter disaffirm it. In so doing he makes a 
choice of substantive rights. But where the vendor’s first 
attempt to obtain redress was by way of rescission, and 
there was in fact then no right to rescind, his substantive 
rights have not been changed.2 This is the situation pre-
sented in the case at bar. The Government said, in effect: 
“We wish to rescind and get back the land; but if the 
facts, or the law are such that we cannot rescind, then we 
wish to recover damages for the deceit.” Certainly that is 
not taking inconsistent positions. See United States v. 
Whited Wheless, supra, pp. 562, 564. Indeed, an action 
for damages might be permissible as a supplemental rem-
edy even if the equitable relief had been granted.3 For 
annulling the patent may fail to give the Government
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full relief. The land may have been stripped, mean-
while, of its trees or its mineral; or the deceit may have 
involved the Government in expenses which are recover-
able. It is true that under such circumstances equity, if 
it annulled the patent, would probably retain the cause to 
award recovery for all damages as suffered. But it might 
leave the vendor to his remedy at law; and conversely the 
vendor might, if he chose, limit his suit in equity to the 
recovery of the property. In either event he could recover 
his damages at law. Compare Brady n . Daly, 175 U. S. 
148, 161Thomas v. Sugarman, 218 U. S. 129; Zimmer-
man v. Harding, 227 U. S. 489, 493. There is, therefore, 
lacking here inconsistency of remedies; and for that rea-
son, also, the doctrine of election of remedies does not 
apply.

There are some cases in this Court, earlier than those 
discussed above, in which the doctrine of election of reme-
dies was referred to when denying the relief sought. But 
in those cases, of which Robb y. Uos, 155 U. S. 13, is an 
example, relief was not denied because of a previous elec-
tion of an inconsistent remedy. The party failed because 
he had theretofore made a choice of an alternative sub-
stantive right; as where one by his conduct ratifies and 
makes valid an unauthorized transaction otherwise void. 
In such cases the mere fact that the conduct relied upon 
consisted, in whole, or in part, of legal proceedings, is of 
no legal significance in this connection.1

1 Thus in Robb v. Vos, 155 U. S. 13, 34, 39, the question was 
whether Robb and Strong, trustees, by filing an answer and cross 
petition in another suit had ratified Kebler’s want of authority, and 
therefore made the title of Vos and Stix to the land in question good. 
In Van Winkle v. Crowell, 146 U. S. 42, 51, the commencement of a 
suit to enforce a mechanics’ lien was an election to treat the title to 
property sold under conditional sale as having passed to the pur-
chaser. In Stuart v. Hayden, 169 U. S. 1, commencement of an action 
which was deemed in effect an action for the purchase price, was
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Because the Government had, as now appears, no rem-
edy except the action at law for deceit, and also because 
this remedy is not inconsistent with an earlier vain at-
tempt to rescind, a denial of the right to prosecute the 
present action cannot, consistently with the earlier deci-
sions of this Court, rest upon the doctrine of election of 
remedies. Support for the denial is sought in the fact 
that the Government did not abandon its futile attempt 
to annul the patent, when it was advised by the defend-
ants’ answer that they proposed to rely upon the statu-
tory bar. But it is well settled that a party may disregard 
such a warning. If he deems it doubtful which one of 
several possible courses will lead to relief he may (even 
where the courses are inconsistent) follow one to defeat; 
and still pursue thereafter another remedy until he ulti-
mately finds the one which will afford him redress; pro-
vided always that the facts do not create an equitable 
estoppel.1 There is, of course, no suggestion here, that the

held to have ratified a sale of real estate, which the plaintiff later 
attempted to rescind. In Peters v. Bain, 133 U. S. 670, 683, 695, it 
was held that there was no election of remedies. Green v. Bogue, 
158 U. S. 478, was a case of res judicata. In Dickson v. Patterson, 
160 U. S. 584, 588, 592, there was only one remedy involved. The 
question was whether plaintiff had elected to ratify the transaction 
after knowledge of the-fraud. In Dahn v. Davis, 258 U. S. 421, the 
question was one of statutory construction; namely, whether an 
employee injured during federal control of the railroad had a right to 
compensation under both the Employers’ Liability Act and the Com-
pensation Act, or only under one.

1 Strong v. Strong, 102 N. Y. 69, 73; Henry v. Herrington, 193 
N. Y. 218; Snow v. Alley, 156 Mass. 193, 195; Clark v. Heath, 101 
Me. 530; Wilson v. Knapp, 143 Mich. 64; Glover n . Radjord, 120 
Mich. 542, 544; Sullivan v. Ross’ Estate, 113 Mich. 311, 319; Lenox v. 
Fuller, 39 Mich. 268; Marshall v. Gilman, 52 Minn. 88, 97; Garrett 
n . Farwell Co., 199 Ill. 436; Zimmerman n . Robinson & Co., 128 
Iowa, 72; American Pure Food Co. n . Elliott & Co., 151 N. Car. 
393; Tullos n . Mayfield, 198 8. W. 1073 (Tex. Civ. App.); Griffin v. 
Williams, 142 S. W. 981 (Tex. Civ. App.); Rankin v. Tygard, 198 
Fed. 795. .
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Government acted in bad faith in refusing to abandon the 
equitable remedy until the trial court had decided the 
issue of knowledge against it. The Government gained 
nothing, the defendants lost nothing, by the bringing of 
the futile suit in equity to annul the patent. However 
stupid or stubborn a party may have been, he is not 
deprived of the right to try another remedy; for whatever 
the cause of his earlier futile attempt, his failure proves 
him to have been mistaken. To hold that this action for 
deceit is barred, because the Government did not dismiss 
the earlier equity suit when it was advised by the answer 
that the statutory bar would be relied on, lays down a rule 
new in this Court,—a rule inconsistent with the principles 
heretofore established and opposed to a long line of well 
considered decisions in state courts. To do this seems to 
me regrettable.

CITY OF BOSTON v. JACKSON, TREASURER 
AND RECEIVER GENERAL OF THE COMMON-
WEALTH OF MASSACHUSETTS, ET AL.

error  to  the  suprem e  judicial  court  of  the  stat e  of  
MASSACHUSETTS.

No. 141. Motion to dismiss or affirm submitted November 13, 1922.— 
Decided December 4, 1922.

1. Upon review here of a state judgment, an order of the state 
Supreme Court substituting the successor of a state official as a 
party is accepted as a conclusive determination that the state law 
authorized the substitution. P. 313.

2. Where the state court justifiably construed the bill as standing 
for further relief after a particular tax, sought to be enjoined, had 
been collected and paid over, this Court will accept its view that 
the payment did not render the litigation moot. P. 313.

3. Under paragraph 5 of Rule 6 of this Court, a judgment will be 
affirmed on motion when, in view of previous decisions, the ques-
tions presented by the plaintiff in error are so wanting in substance 
as not to need further argument. P. 314.
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4. .Subways and tunnels, constructed by the City of Boston under 
authority of a statute which declared them, with their rents and 
profits, to be held by the City in its private or proprietary capac-
ity,-for its own property, never to be taken by the State without 
just compensation, were leased by the City, for a long term at a 
fixed rental, to a railroad corporation serving that and other cities 
and towns. The company falling into financial difficulty, the 
legislature enacted a law under which, with the consent of the 
stockholders, the railroad, including the leased premises, was taken 
over by trustees, who, under the law, repaired and operated the 
road, determining the needed expenditures, and fixed the fares to 
meet the cost of service, including taxes, rentals, interest on the 
company’s indebtedness and dividends to its stockholders as fixed 
by the act. Payments necessary to meet deficits or diminution of 
reserve were to be made by the State and the amounts assessed 
upon the several cities and towns, as an addition to the state tax, 
in proportion to the number of persons in each using the service, 
as determined by the trustees, Held:—

(a) That the statute did not impair the obligation of the City’s con-
tract of lease, since the lease was assignable and the statute pro-
vided for repairs, and payment of the rent, while the taxes 
authorized were not a diminution of the rent imposed on the 
City as a proprietor but were state taxes, for a state purpose, as 
to which the City was but a collection agency. P. 314.

(6) That, operation of the railroad by the State being authorized 
by the state constitution and laws, the delegation to the trustees of 
the power to determine expenditures and the imposition of taxes 
to pay deficits did not deprive the City of property without due 
process, in violation of the Fourteenth Amendment. P. 316.

5. Quaere: Whether a State may confer upon a subdivision, like a 
city, capacity to acquire property or contract rights protected 
under the Federal Constitution against subsequent impairment by 
the State? P. 316.

237 Mass. 403, affirmed.

Error  to a decree of the Supreme Judicial Court of 
Massachusetts sustaining a demurrer to a bill, brought by 
the City of Boston to enjoin a tax and for other relief, and 
dismissing it for want of equity.

Mr. Nathan Matthews, Mr. Joseph Lyons and Mr. E. 
Mark Sullivan for plaintiff in error.
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Mr. J. Weston Allen, Attorney General of the State of 
Massachusetts, Mr. Edwin H. Abbot Jr., Mr. Alexander 
Lincoln, Mr. H. Ware Barnum, Mr. Charles W. Mulcahy, 
Mr. Alexander Britton and Mr. Thomas Hunt for defend-
ants in error.

Mr . Chief  Justi ce  Taft  delivered the opinion of the 
Court.

This is a writ of error to a decree of the Supreme Judi-
cial Court of Massachusetts sustaining a demurrer to a 
bill in equity against the Treasurer and Receiver General 
of the Commonwealth of Massachusetts, , the Boston Ele-
vated Railway Company, and the trustees who are oper-
ating the railway of that Company under a special statute 
of the Commonwealth (Mass. Spec. Stat. 1918, c. 159), 
and dismissing the bill for want of equity, the plaintiff 
not wishing to plead further. It now comes before us on 
a motion by the Attorney General of Massachusetts to 
dismiss or affirm.

The case as made by the bill is an impeachment of the 
validity of the Special Act of 1918. By Acts of 1902 and 
1911 (Stat. 1902, c. 534, and Stat. 1911, c. 741), the City 
of Boston was given power to construct and did construct 
subways and tunnels at a cost of $31,000,000, and by the 
same authority leased these and also others built by it 
under earlier statutes to the Boston Elevated Railway 
Company for a fixed rental until July 1, 1936, and the 
whole property and its rents and profits are by the express 
terms of the statute held by the city “ in its private or 
proprietary capacity, for its own property ” never to be 
taken by the Commonwealth except upon payment of just 
compensation. The railway company got into financial 
difficulty. It served the residents of Boston and other 
towns of the Commonwealth. The General Court in the 
public interest passed the Special Act of 1918 to relieve 
the situation. In general the act provided for the appoint-
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ment of trustees who were to take the railway out of the 
hands of the company and operate it under the leases 
to the company by the City of Boston, on condition 
that the stockholders of the railway company accepted 
the provisions of the act. It is not necessary to set out 
what these provisions in detail are, except to say that 
they provide for the payment of dividends on the stock 
of the company, the repair and maintenance of the rail-
way, the raising of $3,000,000 by the company for the im-
provement of the property and a reserve fund, and the 
payment of any deficit in operation out of the treasury of 
the Commonwealth. If the Commonwealth is called 
upon to make payments, to meet deficits or diminution 
of the reserve fund, such amounts are to be assessed upon 
the several cities and towns in which the railway operates, 
as an addition to the regular state tax, in proportion to 
the number of persons in said cities and towns using the 
service of the company at the time of the payments as 
determined by the trustees. The trustees are to fix the 
fares to meet the cost of service, including taxes, rentals 
and interest on the indebtedness of the company, fixed 
dividends on the preferred stock, and five per cent, on the 
common stock for two years, five and one-half per cent, 
for the next two years and six per cent, for the remainder 
of public operation, which is for a period of ten years 
and thereafter as the Commonwealth shall determine.

The company’s stockholders having accepted the act, 
the trustees took over the possession and operation of 
the railway. They found the railway in bad repair and 
charged $2,000,000 for depreciation and $2,300,000 for 
maintenance and repair in the year 1919. This led to a 
deficit for that year of $4,000,000, although in previous 
years the company had not expended more than $100,000 
a year on such account. The Treasurer and Receiver 
General under the Act of 1918 paid the deficit out of the 
Treasury of the Commonwealth, and was about to include
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the same in the state taxes to be collected by the City of 
Boston and the other towns through which the railway 
runs in the proportion fixed by the act. The object of 
the bill was to prevent this levy and collection and 
further proceedings under the act.

The motion to dismiss is urged first upon the ground 
that Charles L. Burrill as Treasurer and Receiver General 
was the defendant in the original bill and that the present 
defendant Jackson, his successor in office, has been sub-
stituted without legal sanction. The substitution took 
place in the Supreme Judicial Court of Massachusetts 
before that court considered the case on its merits and 
in the court’s opinion the objection to the substitution 
was noted and overruled. This settles conclusively so 
far as we are concerned, that the state law authorized the 
substitution. The case of Irwin v. Wright, 258 U. S. 219, 
has no application. That was an appeal from a Federal 
District Court in which this Court had to consider the 
substitution in this Court of county officers newly elected 
for those in office when the suit was brought and the 
decree entered in the District Court. It was not authori-
zed by the federal statute and we could find no state law 
which permitted it to be done.

The second ground urged for dismissal is that the tax 
for 1919, sought to be enjoined, has been collected from 
the taxpayers of the city by the city and paid over to the 
Treasurer of the Commonwealth so that the case here 
becomes a moot one. But the tax’ had been paid before 
the Supreme Judicial Court took up, considered and 
decided the case. It must, therefore, have found, as it 
was entirely justified in doing, that the bill in its aver-
ments, prayer and real object was directed not only 
against the collection of the tax then pending but against 
future payments out of the Treasury of the Common-
wealth and against the continued operation by the 
trustees under the statute of 1918 with the possible in-
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curring of future deficits to be assessed against the city 
for collection. The action of the state court upon such a 
matter relieves us from its consideration. Bi-Metallic In-
vestment Co. v. State Board of Equalization of Colorado, 
239 U. S. 441, 444.

Having disposed thus of the grounds presented for dis-
missing the writ of error, we come to the alternative prayer 
for affirmance. Under paragraph 5 of Rule 6 of this 
Court, when the questions presented on such a motion 
are found by the Court, in view of our previous decisions, 
to be so wanting in substance as not to need further argu-
ment, we dispose of the case. Chicago, Rock Island & 
Pacific Ry. Co. n . Devine, 239 U. S. 52, 54; Missouri 
Pacific Ry. Co. v. Castle, 224 U. S. 541, 544.

The plaintiff in error comes to this Court because, as 
it says, the statute of 1918 of the Commonwealth, by 
which the trustees took over and are now operating the 
railway, impairs the obligation of the contract of lease of 
its property in the tunnels and subways to the railway 
company, and so violates the contract clause of the 
Federal Constitution. It further contends that the im-
position of a tax merely to aid a private corporation, as in 
the Act of 1918 complained of, is not for a public purpose, 
and taxes collected therefor from it is taking its property 
without due process of law. Thirdly, it avers that vesting 
power in the trustees to fix the deficit in operation of the 
railway and to assess the city for a large part thereof is 
also taking its property without due process of law.

We are relieved from full or detailed consideration of 
these grounds urged for reversal by the satisfactory opin-
ion of the Supreme Judicial Court in this case. Boston v. 
Treasurer and Receiver General, 237 Mass. 403.

What the Commonwealth did was to help the people 
of the towns which the railway served when the railway’s 
finances threatened its collapse, by taking over the lease 
of the railway company for a valuable consideration.
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There was no restriction upon the power of the railway 
company to assign the lease if the company had the cor-
porate power and that, if it did not exist before, was 
supplied by the act itself. The law provided for keeping 
the property in good repair and the payment of the 
rentals due the city. There was nothing in the contract 
of assignment which in the slightest degree impaired the 
obligation of the company to the city under the lease. 
Indeed, it secured the performance of those obligations.

But it is said the contract was impaired because the act 
provided that any deficit incurred in the operation of the 
road under the assignment was to be paid out of the 
Treasury of the Commonwealth and finally was to be 
collected in large part from the City of Boston, and thus 
that though Boston was to receive its rental, it was re-
quired to pay a deficit in operation into which the rental 
must enter as an important factor. The effect, therefore, 
was to take away or impair its beneficial interest in the 
profits of the contract of lease and its property. To this 
the Supreme Court answered that this tax was not im-
posed on Boston in its proprietary capacity in which it 
built the subways and leased them. The taxes collected 
were state taxes to achieve a state purpose and Boston 
in its public and political character was a mere state 
tax agency for the collection. The taxpayers were to be 
called upon to bear the burden of the public purpose of 
the State in furnishing this important service of transpor-
tation in and between the communities in which they 
lived. If this was in accord with the state constitution 
and statutes, as we must and do find it to be from the 
well-reasoned opinion of the Supreme Judicial Court, we 
can not see that in any respect the levy of the tax for 
deficits impairs Boston’s contract with the railway com-
pany.

In disposing of this objection we have in effect disposed 
of those objections to the Act of 1918 based on the Four-
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teenth Amendment. If the constitution and laws of Mas-
sachusetts authorize the Commonwealth to operate a rail-
way company for the public benefit, there is nothing in 
the Fourteenth Amendment to prevent. Nor is there any-
thing in it preventing the State from using the trustees 
as agents to operate the railway and in such operation to 
determine the needed expenditures to comply with the 
obligations of the lease or the requirements of adequate 
public service. This is delegating to proper agents the 
decision of a proper administrative policy in the manage-
ment of a state enterprise and the ascertainment of facts 
peculiarly within their field of authorized action.

In this conclusion, we assume, as did the Supreme Judi-
cial Court, that the State may confer on one of its subdi-
visions like a city or town the private proprietary capacity 
by which it may acquire contract or property rights pro-
tected by the Federal Constitution against subsequent im-
pairment by its creator the State. Mt. Hope Cemetery v. 
Boston, 158 Mass. 509. We do not wish to be understood 
as accepting such assumption as an established rule. Paw-
huska v. Pawhuska Oil & Gas Co., 250 U. S. 394. All we 
now decide is that even if the City of Boston may invoke 
the contract clause of the Federal Constitution to protect 
its rights under the lease as against infringing legislation 
by the Commonwealth, the Act of 1918 does not infringe.

Decree affirmed.

SOUTHERN RAILWAY COMPANY v. CLIFT.

ERROR TO THE SUPREME COURT OF-THE STATE OF INDIANA.

No. 107. Argued November 21, 1922.—Decided December 4, 1922.

1. A law declaring that “ either party ” may file a petition for re-
hearing within a stated time after judgment is not to be construed 
as referring to a successful party and does not defer the finality of 
the judgment for purposes of review by his adversary. P. 318.
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2. A decision of a state court disposing of a federal question by- 
following its decision on a former appeal as the law of the case, 
cannot be regarded as resting on the independent, non-federal 
ground of res judicata. P. 319.

3. A state law requiring railroads to pay or reject claims for loss or 
damage to freight within ninety days of their presentation, under 
penalty that, otherwise, the claims shall stand as liabilities due and 
payable in their full amounts and recoverable in any court of com-
petent jurisdiction, does not violate the due process clause of the 
Fourteenth Amendment. P. 320.

131 N. E. 4, affirmed.

Error  to a judgment of the Supreme Court of Indiana, 
affirming a judgment for damages in an action by Clift 
against the Railway Company.

Mr. John D. Welman, with whom Mr. L. E. Jeffries, 
Mr. Alexander Pope Humphrey, Mr. Edward P. Hum-
phrey and Mr. Lucius C. Embree were on the brief, for 
plaintiff in error.

While it may be competent for a State, in the exercise 
of police power, to require a carrier to pay a shipper who 
has established in a court of justice his claim as de-
manded, a sum additional to such claim by way of double 
damages or attorney’s fees, Atchison, Topeka & Santa 
Fe Ry. Co. v. Memphis, 174 U. S. 96; St. Louis, I. M. & S. 
Ry. Co. v. Wynne, 224 U. S. 354; or, in order to enforce 
the prompt settlement of small claims, to require the 
carrier unsuccessfully resisting such claims, to pay a 
penalty in the nature of a fixed amount or an attor-
ney’s fee, Yazoo & Mississippi Valley R. R. Co. v. Jack- 
son Vinegar Co., 226 U. S. 217; Kansas City Southern 
Ry. Co. v. Anderson, 233 U. S. 326; Missouri, K. <& T. Ry. 
Co. v. Cade, 233 U. S. 642; Missouri, K. & T. Ry. Co. v. 
Harris, 234 U. S. 412; yet, in all such cases the carrier 
must have had an opportunity to contest in a court of 
justice, (1) the validity of the claim; and (2) the amount 
demanded; and only in the event that the claimant sue- 
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ceeds in establishing (1) the justice of his claim; and 
(2) the amount as demanded by him prior to bringing 
suit, can the carrier be made liable for more than the 
court adjudges due on the claim. Gulf, Colorado <& 
Santa Fe Ry. Co. n . Ellis, 165 U. S. 150; St. Louis, I. M. 
& S. Ry. Co. v. Wynne, 224 U. S. 354; Chicago, M. & 
St. P. Ry. Co. v. Polt, 232 U. S. 165; Atchison, Topeka & 
Santa Fe Ry. Co. n . V osburg, 238 U. S. 56.

It is difficult to see how a litigant can receive the equal 
protection of the law when he is prohibited, simply on 
account of a failure to write a letter, from contesting 
the justice of a claim which has been presented to him, 
and from showing, even though the claim is just to a cer-
tain amount, it is not just to the extent claimed.

The statute of Indiana here involved makes the mere 
failure of a carrier to respond to a demand, conclusive as 
against the carrier, both as to the validity of the claim, 
and as to the amount demanded.

Mr. Thomas Morton McDonald for defendant in error.

Mr . Justice  Mc Kenna  delivered the opinion of the 
Court.

The case is concerned with a statute of Indiana under 
which judgment was obtained against the Railway Com-
pany upon a claim for damage to property which it re-
ceived for transportation within the State.

A motion is made by defendant in error to dismiss the 
writ of error, this Court, it is contended, being without 
jurisdiction. The grounds of the motion are specified as 
follows: (1) The judgment at the time the transcript was 
filed had not become final. (2) It did not decide any 
federal question.

To sustain the first ground, it is said, that under the 
law of the State, within sixty days after the termination 
of the case by the Supreme Court11 either party may file a
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petition for a rehearing.” [Burns’ Revision, 1914, § 704.] 
From this it is deduced and contended that the successful 
as well as the unsuccessful party in the action may file a 
petition for rehearing and that until the expiration of the 
time for the exercise of the right the judgment does not 
become final. The contention is curious. Legal proce-
dure is a facility of rights and, rights achieved, its purpose 
is done. A successful litigant does not need the delay 
and provision of a rehearing. He has more efficient and 
enduring relief. His affliction may be solaced by not en-
forcing the victory which is the cause of it. The conten-
tion of defendant in error is so obviously untenable that 
further comment upon it would be the veriest supereroga-
tion.

In support of the second ground it is pointed out that 
the judgment to which the writ of error is directed was 
rendered on a second appeal and that the court decided 
that the decision “ on the first appeal is the law of the 
case.” It is hence asserted that it was res judicata and 
precluded dispute, and that, therefore, the decision rested 
upon an independent ground not involving a federal 
question and broad enough to maintain the judgment. 
For this Northern Pacific R. R. Co. v. Ellis, 144 U. S. 458, 
464, is cited. That case does not determine this one. That 
case was constrained by the law of the State; such con-
straint does not exist in the present case. The constitu-
tional question involved was considered and decided. 
The prior ruling may have been followed as the law of the 
case but there is a difference between such adherence and 
res judicata; one directs discretion, the other supersedes 
it and compels judgment. In other words, in one it is a 
question of power, in the other of submission. Reming-
ton v. Central Pacific R. R. Co., 198 U. S. 95, 99; Mes-
senger v. Anderson, 225 U. S. 436, 444. The court in the 
present case, as we have said, considered the constitu-
tional question presented and decided against it, and to 
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review its decision is the purpose of this writ of error. 
The motion to dismiss is denied.

The merits of the case are concerned with the validity 
of a statute of the State of Indiana passed in 1911 [Acts 
1911, c. 183] providing for the presentation of claims for 
loss or damage to freight transported wholly within the 
State.

A section of the act requires the claimant to present 
his claim within four months, and another section (3) 
prescribes the action and the time of action of the railroad 
company. It is as follows: “ That every claim for loss 
of or damage to freight transported wholly between 
points within the State of Indiana may be presented to 
the agent of the carrier who issued the receipt or bill of 
lading therefor or to the freight agent or representative 
of such carrier at the point of destination, or to any 
freight agent of any carrier in whose possession such 
freight was when lost or damaged, and when so presented 
shall be paid or rejected by such carrier within ninety 
days therefrom, and if neither paid nor rejected in whole 
or in part within such time, such claim shall stand ad-
mitted as a liability due and payable to the full amount 
thereof against any such carrier, and may be recovered 
in any court having competent jurisdiction. ...”

The assignments of error assail the quoted section as 
offensive to the Fourteenth Amendment of the Constitu-
tion of the United States, and in specification it is con-
tended that the judgment of the court in sustaining the 
statute and in rendering judgment against the Company 
for the full amount of the claim presented, together with 
interest, upon the pleadings in the case, denied to the 
Company the right to defend the case on the merits as to 
the amount defendant in error was damaged and whether 
he was damaged at all.

The invocation of the Company is of the due process 
clause of the Fourteenth Amendment. It is admitted the
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effect of the decisions of this Court is that the relation of 
carriers and shippers is11 a relation so peculiar as to render 
valid a classification based upon it.” If there may be class 
assignment, there may be class legislation. In other 
words, under the concession and the decisions that compel 
it, railroads have special characteristics and duties, and 
the legislation that is considerate of and appropriate to 
those characteristics and duties is due process of law. 
And this obviously. The service of a railroad is in the 
public interest; it is compulsory, and its purpose and duty 
are the transportation of persons and things promptly and 
safely, and the purpose and duty are fortified by responsi-
bility for neglect of them or violation of them. And legis-
lation may make an element of responsibility an early 
payment of loss or notification of controversy that re-
sponsibility may be enforced if it exist. In the legisla-
tion under review there is no impediment to investigation. 
Considering the facilities of the railroad company there is 
time for investigation and what can be discovered by it, 
and if controversy is resolved upon, the procedure of the 
law and the principles which direct the decisions of the 
law are available against the claim in whole or in part. 
Counsel is, therefore, in error, in the statement that the 
statute prohibits the railroad “ from contesting the justice 
of a claim which has been presented to it, and from show-
ing, even though the claim is justified to a certain amount, 
it is not just to the extent claimed.”

The Company cites cases to sustain its contention that 
the statute of the State is unconstitutional. We do not 
review them because we consider that they are not analo-
gous or pertinent. They were not concerned with the 
time of the presentation of claims simply and suit upon 
them as in the Indiana statute. They were concerned with 
elements or conditions of liability in addition to the 
claims. Other cases which, in candor, the Company has 
cited oppose its contention. In Seaboard Air Line Ry. v.

45646°—23-------21
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Seegers, 207 U. S. 73, a statute of South Carolina was held 
valid imposing a penalty of fifty dollars on all common 
carriers for failure to adjust damage claims within forty 
days from the time of demand. The statute was consid-
ered as not one of the mere refusal to pay a claim nor was 
it decided to have that objection because a penalty of fifty 
dollars could be imposed in case of recovery in court. The 
penalty was considered a legal deterrent upon the carrier 
in refusing the settlement of just claims and as compensa-
tion for the trouble and expense of suit. In Yazoo & Mis-
sissippi Valley R. R. Co. v. Jackson Vinegar Co., 226 U. S. 
217, the penalty prescribed was decided to be a reasonable 
incentive for the prompt settlement, without suit, of just 
demands of a class admitting of special legislative treat-
ment. To the same effect are Kansas City Southern Ry. 
Co. v. Anderson, 233 U. S. 325; Missouri, Kansas & Texas 
Ry. Co. v. Cade, 233 U. S. 642, and Chicago & Northwest-
ern Ry. Co. n . Nye Schneider Fowler Co., ante, 35.

In attempting to minimize these cases or exclude them 
from authority it seems to be contended, certainly im-
plied, that by the statute, in case of suit by a claimant, he 
is excused from establishing his claim. The contention is 
untenable. The statute is clear and direct in its require-
ments. If the claim is just, there is no injustice in requir-
ing its payment, if the claim is deemed by the company to 
be unjust, the statute requires a declaration of the fact by 
its rejection. Upon rejection, suit, of course, must be 
brought for it and it must be established. No penalty is 
imposed for its rejection nor increase of its amount in con-
sequence of rejection.

Judgment affirmed.
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UNITED STATES v. MASON & HANGER 
COMPANY.

APPEAL FROM THE COURT OF CLAIMS.

No. 121. Argued November 24, 1922.—Decided December 4, 1922.

A building contract, made through the War Department, provided 
that the contractor should be reimbursed for such actual net ex-
penditures in the performance of the work as might be approved 
or ratified by the contracting officer, including “ such bonds, fire, 
liability, and other insurance as the contracting officer may ap-
prove or require;” that monthly statements of costs should be 
made, upon which, in case of disagreement, the decision of the 
contracting officer should govern; and that statements so made 
and all payments made thereon should be final and binding on 
both parties. Held, that where a payment made by the con-
tractor as a premium on its bond to secure the performance of the 
contract was thus approved and repaid as part of the cost of the 
work, the decision and action of the officer were conclusive, and 
that the Comptroller of the Treasury was without power to 
deduct the amount from other moneys due the contractor, upon 
the ground that the expense was not among those for which the 
contract promised reimbursement. P. 325.

56 Ct. Clms. 238, affirmed.

Appeal  by the United States from a judgment of the 
Court of Claims. A rehearing was granted in this case; 
but, after reargument, the judgment below was again 
affirmed, April 9, 1923, by a per curiam decision, which 
will be reported in volume 261.

Mr. Alfred A. Wheat, Special Assistant to the Attorney 
General, with whom Mr. Solicitor General Beck was on 
the brief, for the United States.

Mr. George A. King, with whom Mr. William B. King 
and Mr. George R. Shields were on the brief, for appellee.
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Mr . Justi ce  Mc Kenna  delivered the opinion of the 
Court. 1 K

Appeal from a judgment of the Court of Claims which 
awards the appellee, plaintiff in the Court of Claims, the 
sum of $12,064.52, composed of three sums which are re-
spectively of the amounts of $2,500, $450 and $9,114.52. 
The last two sums the United States does not contest. 
The sum of $2,500 is only, therefore, in question. The 
amount is charged to be due (as the other sums were) 
upon what are called “ cost plus contracts ” for the con-
struction of certain buildings at Camp Zachary Taylor, 
near Louisville, Kentucky.

It is provided in Article II of the contract that “ the 
contractor shall be reimbursed . . . for such of its 
actual net expenditures in the performance of said work 
as may be approved or ratified by the contracting 
officer . . . (h) Such bonds, fire, liability, and other 
insurance as the contracting officer may approve or re-
quire ; and such losses and expenses, not compensated by 
insurance or otherwise, as are found and certified by the 
contracting officer to have been actually sustained (in-
cluding settlements made with the written consent and 
approval of the contracting officer) by the contractor in 
connection with said work, and to have clearly resulted 
from causes other than the fault or neglect of the 
contractor. ...”

The United States contends that within the meaning of 
Article II the premium paid on a bond of $250,000, that 
being the amount fixed by the War Department, was not 
an expenditure in the performance of the work. The 
Court of Claims decided the contrary and supported its 
decision by the action and approval of the War Depart-
ment. And there was no hesitation on the part of the 
Department. It recognized the obligation of the Gov-
ernment under the contract to pay to the contractor the
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amount of premium, and negotiated with the surety 
companies for a reduction of it in the interest of the 
Government. The premium was approved by the con-
tracting officer as required by Article II and paid as 
part of the cost of the work and was not questioned for 
over two years. Its amount was later deducted from 
other sums due the contractor.

What is the import of this practical interpretation? 
The Government does not contend that the words of 
the contract were dictated by statute. They are, there-
fore, the words of the contracting officer to express and 
provide for the purpose of the Government in exercise of 
the duty with which he was charged, and used as a 
declaration and measure of the rights and obligations of 
the parties to the contract. His subsequent conduct is 
necessarily to be considered a definition of them. The 
officer in a sense is a party to the contract, not only repre-
senting but speaking for the impersonality of the Govern-
ment. Competent, therefore, it would seem, to declare 
the meaning of the contract.

We are, however, not called upon to pass upon the con-
flicting contentions. The contract contains other pro-
visions that determine the liability of the Government.

Article IV of the contract provides for a monthly state-
ment of the elements of costs upon which, if there be disa-
greement, the decision of the contracting officer “ shall 
govern.” It is further provided that “ the statement so 
made and all payments made thereon shall be final and 
binding upon both parties hereto, except as provided in 
Article XIV hereof.” Article XIV requires the contract 
to be interpreted as a whole, not by any special clause, 
and takes care toTeserve the determining decision to the 
officers concerned with the work, the final decision being 
that of the Secretary of War. Article IV, indeed, is the 
complement and elaboration of the provision of Article II 
(quoted above) which provides that the contractor is to
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be reimbursed for such of its expenditures “ as may be 
approved or ratified by the contracting officer.”

We have decided that the parties to the contract can so 
provide and that the decision of the officer is conclusive 
upon the parties. Kihlberg v. United States, 97 U. S. 
398; Martinsburg & Potomac R. R. Co. v. March, 114 
U. S. 549; United States v. Gleason, 175 U. S. 588; Ripley 
v. United States, 223 U. S. 695. This is extending the 
rule between private parties to the Government.

There were such decisions, and settlement, and pay-
ments, in consequence of them, as we have seen. Over 
the effect of these the Comptroller of the Treasury has 
no power. They were the acts and duty of the officer in 
charge, in the expression of which there was no ambiguity, 
and were, therefore, conclusive in effect.

Judgment affirmed.

UNITED STATES v. NORTHEASTERN CON-
STRUCTION COMPANY.

APPEAL FROM THE COURT OF CLAIMS.

No. 122. Argued November 24, 1922.—Decided December 4, 1922.

Decided on the authority of United States v. Mason & Hanger Co., 
ante, 323.

56 Ct. Clms. 492, affirmed.

Appeal  by the United States from a judgment of the 
Court of Claims. See the per curiam decision of April 9, 
1923, to be reported in volume 261, reaffirming the judg-
ment after rehearing.

Mr. Alfred A. Wheat, Special Assistant to the Attorney 
General, with whom Mr. Solicitor General Beck was on 
the brief, for the United States.

Mr. George A. King, with whom Mr. William B. King 
and Mr. George R. Shields were on the brief, for appellee.



PORTSMOUTH CO. v. UNITED STATES. 327

326 Counsel for Appellants.

Mr . Justi ce  Mc Kenna  delivered the opinion of the 
Court.

Judgment in this case was rendered at the same time as 
that in Mason & Hanger Co. n . United States, just de-
cided, ante, 323.

The amounts only are different. In that case it was 
$2,500—in this case it is $150. In both, the amounts 
represented premiums on bonds and depend upon the 
same considerations. On the authority of the Mason & 
Hanger Co. Case the judgment of the Court of Claims in 
this case is

Affirmed.

PORTSMOUTH HARBOR LAND & HOTEL COM-
PANY ET AL. v. UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.

No. 97. Argued November 15, 1922.—Decided December 4, 1922.

1. The petition alleged that the United States, after having several 
times in the past discharged its battery over petitioner’s land, rein-
stalled its guns with the intention of so firing them and without 
intention or ability to fire them otherwise, established a fire control 
and service upon that land, and again discharged all of the guns 
over and across it. A taking by the United States was alleged as a 
conclusion of fact from these specific acts, and damages were 
claimed. Held, that the taking of a servitude, and an implied con-
tract to pay, might be inferred; and that a demurrer to the peti-
tion should not have been sustained. P. 328.

2. Where acts amount to a taking of property by the United States, 
without assertion of an adverse right, a contract to pay may be 
implied whether it was thought of or not. P. 330.

56 Ct. Clms. 494, reversed.

Appeal  from a judgment of the Court of Claims dis-
missing a petition on demurrer.

Mr. Chauncey Hackett, with whom Mr. John'Lowell 
was on the briefs, for appellants.
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Mr. Solicitor General Beck, with whom Mr. Robert P. 
Reeder, Special Assistant to the Attorney General, was on 
the brief, for the United States.

Mr . Justice  Holme s delivered the opinion of the 
Court.

This is a claim in respect of land which, or an interest 
in which, is alleged to have been taken by the United 
States Government. Similar claims in respect of the same 
land based upon earlier acts of the Government have been 
made before and have been denied. Peabody n . United 
States, 231 U. S. 530. Portsmouth Harbor Land <& Hotel 
Co. v. United States, 250 U. S. 1. But it is urged that the 
cumulative effect of later acts added to those that have 
been held not Enough to establish a taking leads to a 
different result.—The land is on Gerrish Island, lying east 
of the entrance to Portsmouth Harbor, and borders on the 
ocean. Its main value is for use as a summer resort. Ad-
joining it to the north and west lies land of the United 
States upon which the Government has erected a fort, the 
guns of which have a range over the whole sea front of the 
claimants’ property. In the first case it was decided that 
the mere erection of the fort and the fact that guns were 
fired over the claimants’ land upon two occasions about 
two years and a half before the suit was brought, coupled 
with the apprehension that the firing would be repeated, 
but with no proof of intent to repeat it other than the 
facts stated, did not require the finding of an appropria-
tion and a promise to pay by the United States. The 
second case was like the first except for 11 some occasional 
subsequent acts of gun fire,” 250 U. S. 2, and the finding 
of the Court of Claims for the United States again was 
sustained.

The present case was decided upon demurrer. The 
question therefore is not what inferences should be drawn 
from the facts that may be proved but whether the allega-
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tions if proved would require or at least warrant a differ-
ent finding from those previously reached. There is no 
doubt that a serious loss has been inflicted upon the claim-
ant, as the public has been frightened off the premises by 
the imminence of the guns; and while it is decided that 
that and the previously existing elements of actual harm 
do not create a cause of action, it was assumed in the first 
decision that “ if the Government had installed its bat-
tery, not simply as a means of defense in war, but with 
the purpose and effect of subordinating the strip of land 
between the battery and the sea to the right and privilege 
of the Government to fire projectiles directly across it for 
the purpose of practice or otherwise, whenever it saw fit, 
in time of peace, with the result of depriving the owner 
of its profitable use, the imposition of such a servitude 
would constitute an appropriation of property for which 
compensation should be made.” 231U. S. 538. That prop-
osition we regard as clearly sound. The question is 
whether the petition before us presents the case supposed.

It is alleged that after dismounting the old guns for the 
purpose of sending them to France during the late war, 
the United States has set up heavy coast defense guns 
with the intention of firing them over the claimants’ land 
and without the intent or ability to fire them except over 
that land. It also, according to the petition, has estab-
lished upon that land a fire control station and service, 
and in December, 1920, it again discharged all of the guns 
over and across the same land. The last fact, although 
occurring after this petition was filed, may be considered 
as bearing on the intent in establishing the fire control. 
If the United States, with the admitted intent to fire 
across the claimants’ land at will should fire a single shot 
or put a fire control upon the land, it well might be that 
the taking of a right would be complete. But even when 
the intent thus to make use of the claimants’ property is 
not admitted, while a single act may not be enough, a con-
tinuance of them in sufficient number and for a sufficient
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time may prove it. Every successive trespass adds to the 
force of the evidence. The establishment of a fire control 
is an indication of an abiding purpose. The fact that the 
evidence was not sufficient in 1905 does not show that 
it may not be sufficient in 1922. As we have said the in-
tent and the overt acts are alleged as is also the conclusion 
that the United States has taken the land. That we take 
to be stated as a conclusion of fact and not of law, and as 
intended to allege the actual import of the foregoing acts. 
In our opinion the specific facts set forth would warrant a 
finding that a servitude has been imposed.

It very well may be that the claimants will be unable to 
establish authority on the part of those who did the acts to 
bind the Government by taking the land, United States 
v. North American Transportation <& Trading Co., 253 
U. S. 330. But as the allegation is that the United States 
did the acts in question, we are not prepared to pronounce 
it impossible upon demurrer. As the United States built 
the fort and put in the guns and the men, there is a little 
natural unwillingness to find lack of authority to do the 
acts even if the possible legal consequences were unfore-
seen. If the acts amounted to a taking, without assertion 
of an adverse right, a contract would be implied whether 
it was thought of or not. The repetition of those acts 
through many years and the establishment of the fire 
control may be found to show an abiding purpose to fire 
when the United States sees fit, even if not frequently, 
or they may be explained as still only occasional torts. 
That is for the Court of Claims when the evidence is 
heard.

Judgment reversed.

Mr . Justice  Brandeis  dissenting, with whom Mr . Jus -
tice  Sutherland  concurs.

I agree that, in time of peace, the United States has not 
the unlimited right to shoot from a battery over adjoining 
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private property, even if no physical damage is done to it 
thereby; that a single shot so fired may, in connection 
with other conceivable facts, justify a court in finding 
that the Government took, by eminent domain, the land 
or an easement therein; and that such taking, if made 
under circumstances which give rise to a contract implied 
in fact to pay compensation, will entitle the owner to sue 
in the Court of Claims. But the question here is not 
whether the facts set forth in the petition would alone, 
or in connection with other evidence, justify the court in 
finding such a taking and the implied contract. The case 
was heard on demurrer to the petition; the facts therein 
set forth must, therefore, be taken as the ultimate facts; 
and they must be treated as are the findings of fact made 
by the Court of Claims. These are treated like a special 
verdict and not as evidence from which inferences may be 
drawn. Rule I of this Court relating to appeals from the 
Court of Claims; Crocker n ..United States, 240 U. S. 74, 
78; Brothers v. United States, 250 U. S. 88, 93. Unless, 
therefore, the petition sets forth facts well pleaded, which 
if found by the lower court would as matter of law entitle 
the claimants to a judgment, the lower court was, in my 
opinion, right in dismissing the petition.

Appropriation by the United States of private property 
for public use, without instituting condemnation proceed-
ings, does not entitle the owner to sue under the Tucker 
Act (Judicial Code, § 24, par. 20), unless the taking was 
made under such circumstances as to give rise to a con-
tract express or implied in fact to pay compensation. 
Hill v. United States, 149 U. S. 593; Schillinger v. United 
States, 155 U. S. 163,168-171; Belknap v. Schild, 161 U. S. 
10, 17; John Horstmann Co. v. United States, 257 U. S. 
138, 146. Hence this action must rest on a contract, ex-
press or implied in fact. Harley v. United States, 198 
U. S. 229; United States v. Buffalo Pitts Co., 234 U. S. 
228, 232; William Cramp Sons Co. v. Curtis Turbine
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Co., 246 U. S. 28, 40, 41. There is no suggestion of an 
express promise; and there is not to be found in the peti-
tion, or in the exhibits incorporated by reference, a single 
allegation, however general, of an implied contract. This 
omission would not be fatal, if the petition set forth the 
facts essential to the existence of the cause of action. But 
it does not. An appropriation of private property will 
not entitle the owner to recover if made by mistake or if 
made under a claim of right, ,although the claim is later 
shown to be unfounded. Tempel v. United States, 248 
U. S. 121, 130, 131. And, if the appropriation was made 
by an officer without authority, the claimant is likewise 
without this remedy against the Government. United 
States v. North American Transportation & Trading Co., 
253 U. S. 330, 333. The essentials of a recovery are a 
taking on behalf of the United States, made by officials 
duly authorized, and under such conditions that a contract 
will be implied in fact. The petition fails to set out such 
facts. Indeed, the facts which are set out make it clear 
that what was done did not constitute a taking; that the 
officers of the Government in doing what they did, had 
no intention of subjecting it to any liability; that they 
were not authorized to take the land or an easement 
therein; and that they consistently denied that claimants 
were entitled to compensation. Implied contracts in fact 
do not arise from denials and contentions of parties, but 
from their common understanding whereby mutual intent 
to contract without formal words therefor is shown. 
Farnham v. United States, 240 U. S. 537; E. W. Bliss Co. 
v. United States, 253 U. S. 187,190, 191; Knapp v. United 
States, 46 Ct. Clms. 601, 643.

The petition sets forth the proceedings in the two earlier 
cases, Pedbody v. United States, 231 U. S. 530; Ports-
mouth Harbor Land & Hotel Co. v. United States, 250 
U. S. 1. Those judgments make res judicata, not only the 
fact that there was no appropriation prior to 1918, but 
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also the facts specifically found in the second suit con-
cerning the erection and maintenance of the battery, the 
policy and practice of the military authorities, and their 
intentions when the guns were discharged prior to that 
date. Among other things, as the petition states, the 
court found that the shots were fired for the purpose of 
testing certain modifications of the gun carriages made 
shortly prior thereto; that in so firing the guns the officers 
and agents of the United States especially desired, in-
tended, and took precautions so to fire them and believed 
they were so firing them, as to avoid firing any of them 
over any part of claimants’ land; that such firing as was 
done over said land was due to a misunderstanding on the 
part of said officers and agents as to the boundaries of said 
land; that the fort was not constructed for the purpose of 
firing any of its guns over and across any of claimants’ 
lands in time of peace, or of so firing them at all, except 
over the Government’s own premises occasionally for 
testing purposes; that the fort was never garrisoned; that 
no target or practice firing was ever done there; that until 
1917, when its guns were dismounted for removal and use 
elsewhere, its batteries had been continuously kept in 
serviceable condition for defensive use by a small detail 
from Fort Constitution, across the harbor; and that it was 
the policy and practice of the military authorities not to 
maintain garrisons and train gun crews at all of its coast 
fortifications, but to maintain garrisons and do such 
training at fortifications where the facilities for training 
are best and where there was, or naturally would be, less 
objection and complaint by nearby residents on account of 
the noise and concussion.1 The only later occurrences,

1 The facts concerning the establishment and earlier use of the 
battery found in the first suit, were:

By Act of February 21, 1873, c. 175, 17 Stat. 468, 469, Congress 
appropriated $50,000 for batteries in Portsmouth Harbor, on Gerrish 
Island and Jerry Point, and by Act of February 10, 1875, c. 39, 18 
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material to the issue, which are set forth in this suit, in the 
petition as amended, are the re-installation of the guns at 
the battery after the Armistice, the erection of a fire con-
trol station on claimants’ land in connection therewith, 
and firing the guns on December 8, 1920.

This suit was begun in February, 1920. The original 
petition set forth the facts found in the earlier cases; and 

Stat. 313, added to the appropriation for the Gerrish Island battery, 
$20,000. Under the authority thus conferred a tract of 70 acres 
abutting claimants’ land was purchased in 1873, and construction 
was begun. After $50,000 had been expended in substantially com-
pleting the breast-high walls of the fortification, the work was sus-
pended for lack of appropriations in 1876; and it was not resumed 
until funds were allotted out of the general appropriation made by 
the Act of May 7, 1898, c. 248, 30 Stat. 400, for fortifications and 
like purposes. Then, on the site of the old, uncompleted battery, 
there was constructed the battery now known as Fort Foster; and in 
December, 1901, it was transferred to the Artillery. In June, 1902, 
the Government fired two of the guns, and in September, 1902, an-
other, for the purpose of testing guns and carriages, off the coast; and 
in so doing it fired across complainants’ land. Between that time 
and 1911 no gun was fired from the fort. This battery is located 
within 200 feet of a corner of claimants’ land; no part of the fort 
encroaches upon it; but the guns there installed had a range of fire 
over all its sea front; and whether the guns then installed could 
have been fired for practice or other necessary purpose in time of 
peace without shooting over claimants’ land depends upon a question 
of law concerning ownership of a narrow strip of land over which 
the guns had a range of fire—a question as to which the parties were 
and so far as appears are still in dispute. It was not, so far as then 
appeared, the intention of the Government to fire in time of peace 
any gun already installed or which might thereafter be installed, 
over and across the claimants’ land, so as to deprive them of the 
use of the same or to injure them, except as such intention can be 
drawn from the fact that the guns then installed were so fixed as to 
make it possible so to do and the fact that they had been fired as 
stated. On these facts found by the Court of Claims, 46 Ct. Clms. 
39, that court and this held, that there was no basis for the claim 
that the Government had appropriated the land and impliedly agreed 
to pay for it. Pedbody v. United States, 231 U. S. 530.
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substantially nothing more except the intention to rein-
stall the guns. It was devoted largely to pointing out 
errors in the earlier findings for which it sought relief 
through the equity powers of the court. The only new 
fact then alleged, which may be deemed material, was 
“ establishing [on claimants’ land] a fire control station 
and service for use of the fort.” The reinstallation of 
guns, and the firing in December, 1920, were first set up 
by an amendment filed in 1921. And it is by this rein-
stallation after the commencement of this suit, that the 
United States is alleged to have established the fort as a 
part of the permanent coast defense.1 If there was no 
taking until the guns were installed and the shots fired in 
December, 1920, then there was no cause of action when 
this suit was brought; and the demurrer was properly sus-
tained on that ground. See Court of Marion County v. 
United States, 53 Ct. Clms. 120, 150. And there is this 
further obstacle to the maintenance of the suit. We take 
judicial notice of the fact that on December 8, 1920, the 
United States was still at war with Germany and Austria- 
Hungary. Joint Resolution of March 3, 1921, c. 136, 41 
Stat. 1359. That the Government has in time of war the 
right to shoot over private land was assumed in Peabody

1The amendment alleges:
“And in so doing the United States have established the said fort 

and battery with the said guns as a part of the permanent estab-
lishment of the coast defense fortifications maintained by [it] . . . 
without intending to fire, or being able to fire, the said guns to sea 
except over and across the said land. And the United States have 
used the said land of the said claimants for'the establishment of a 
fire control station and service for the use of said fort. The United 
States have since setting up the said guns, as aforesaid, at frequent 
intervals in the use of the said fort, raised the said guns and pointed 
them as aforesaid, over and across the said land, and have, further, 
in the use of the said fort, discharged all of the said guns as afore-
said, on or about the eighth day of December, 1920, over and across 
the said land.”
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v. United States, supra, and is not disputed. See also, 
Pedbody v. United States, 43 Ct. Clms. 5, 18. The Armi-
stice signed November 11, 1918, left the United States 
possessed in December, 1920, of the same power to fire 
over claimants’ land as if war had then been flagrant. 
Hamilton n . Kentucky Distilleries & Warehouse Co., 251 
U. S. 146, 158-160. Reinstallation of the guns and test-
ing them by firing was an appropriate precautionary 
measure in view of a possible renewal of the conflict. 
Thus, the only overt acts upon claimants’ land which are 
alleged to have occurred after the date of the findings in 
the earlier cases, and which are relied upon as establishing 
a taking after entry of the judgment in 250 U. S. 1, appear 
to have been acts done in the exercise of a right already 
possessed without a taking.

It is said that the petition alleges, in general terms, a 
taking and intention to take by the United States; that 
this allegation alone, although general, is an allegation of 
all the facts necessary to give a cause of action; and that 
the specification in detail of the facts relied upon may be 
treated as surplusage. To this contention there are sev-
eral answers. The practice of the Court of Claims, while 
liberal, does not allow a general statement of claim in 
analogy to the common counts. It requires a plain con-
cise statement of the facts relied upon. See Rule 15, 
Court of Claims. The petition may not be so general as 
to leave the defendant in doubt as to what must be met, 
Schierling v. United States, 23 Ct. Clms. 361; Atlantic 
Works v. United States, 46 Ct. Clms. 57, 61; New Jersey 
Foundry & Machine Co. n . United States, 49 Ct. Clms. 
235; United States v. Stratton, 88 Fed. 54, 59. If the suit 
had rested upon a statute which provides that the owner 
of property appropriated shall receive compensation, a 
fairly general statement that the property had been taken 
might be sufficient; for, in such a case, the obligation to 
pay would follow as a conclusion of law. But here, there
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is no such statute; the mere fact of appropriation would 
not raise a promise implied in law; hence, claimants were 
obliged to set forth additional facts to show that the Gov-
ernment intended to pay the claimants compensation. 
Moreover, the general allegation of taking was not left to 
stand alone. Claimants set forth, in great detail, the facts 
upon which they rely as constituting a legal taking; they 
have done it in such a way that the allegation of taking 
reads now, not as an allegation of fact, but as a statement 
by the pleader of a conclusion of law; and consequently is 
not admitted by the demurrer. Pierce Oil Corporation v. 
City of Hope, 248 U. S. 498, 500. And for a further rea-
son, the facts set forth in detail may not be disregarded as 
surplusage. They negative the existence of a cause of 
action. Randall v. Howard, 2 Black, 585; McClure v. 
Township of Oxford, 94 U. S. 429; Speidel v. Henrid, 120 
U. S. 377. The facts stated show, as indicated above, not 
only* an absence of taking and of intention to take the 
claimants’ property, but also an absence of authority to 
do so in those who did the acts relied upon.

The petition alleges in terms authority in the Secretary 
of War to take the land. But in setting forth the facts 
relied upon, the pleader has disclosed the absence of au-
thority from the Secretary of War to the officers by whom 
the taking, if any, must have been made. Claimants 
seek in their suit to recover $820,000. They assert that 
the land is worth $700,000. For the fifteen years preced-
ing the commencement of this suit, there had been active 
litigation in which claimants had strenuously asserted that 
there was a taking and the United States had throughout 
denied that it had taken, or intended to take, any prop-
erty of claimants. Unless the Secretary of War conferred 
upon his subordinates who made this alleged taking 
authority to take this land or an easement therein, the 
Government can, in no event, be made liable. United 
States v. North American Transportation & Trading Co., 

45646°—23-------22
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253 U. S. 330, 333, 334. See Ball Engineering Co. v. J. 
G. White & Co., 250 U. S. 46, 54-57. If the present case 
had proceeded to a trial on the facts, claimants could not 
have proved authority in the subordinate officers to ac-
quire this land or an interest therein, by showing merely 
that they were authorized to reinstall the guns and to 
test them after installation. That is exactly what they 
had done before and which the courts found did not con-
stitute a taking. An authority to take land by purchase 
or by eminent domain is not conferred by the Secretary 
of War merely because he has authorized, directly or in-
directly, certain discharges of guns for testing or other 
purposes. We must take judicial notice, that to acquire 
land for fortifications is not, and was not, within the 
powers ordinarily conferred upon the Ordnance or upon 
the Artillery. We know that by Act of July 2, 1917, c. 
35, 40 Stat. 241, provision was made for speedy acquisi-
tion by the Secretary of War, by means of condemnation 
or purchase, of any land, temporary use thereof or in-
terest therein, needed for the site, location, construction 
or prosecution of works for fortification or coast defenses; 
that upon filing a petition for condemnation, the imme-
diate possession thereof to the extent of the interest to be 
acquired could be obtained; and that by passage of this 
act the occasions for taking interests in land without first 
instituting condemnation proceedings had been largely 
removed. We know that by Act of June 30, 1906, c. 
3914, 34 Stat. 764, a contract involving payment of 
money may not be made in excess of appropriations. 30 
Ops. Atty. Gen. 147, 149. We know that Act of March 
3, 1919, c. 99, § 6, 40 Stat. 1305, 1309, required that esti-
mates of appropriation for fortifications and other de-
fense works for the year beginning July 1, 1920, be sub-
mitted to Congress in the Book of Estimates. And we 
may take judicial notice of the fact that in submitting 
estimates of the amount needed for the year beginning
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July 1, 1920, “ For procurement or reclamation of land, 
or rights pertaining thereto, needed for site, location, 
construction, or prosecution of work for fortifications and 
coast defenses,” the Secretary of War asked for only $15,- 
000 for the whole country for all these purposes; a^id that 
no part of that amount was allocated in the estimates 
to the “ Purchase of land and interest in land.” Esti-
mates of Appropriation, 60th Cong., 2d sess., Doc. 411, pp. 
531, 532. The facts alleged and of which we take judicial 
notice show not only an absence of intention to take, but 
the absence of power and authority to take.

The principle on which, under certain conditions, com-
pensation may be recovered in the Court pf Claims for 
private property appropriated for public purposes with-
out condemnation proceedings, leaves unimpaired the 
long established rules that the United States is not liable 
for its torts, nor for unauthorized acts of its officers and 
agents, although performed in the ordinary course of 
their business and for the benefit of the United States. 
The Tucker Act merely gives a remedy where the es-
sential elements of contractual liability exist. It does 
not give a right of action against the United States in 
those cases where, if the transaction were between private 
parties, recovery could be had upon a contract implied in 
law, as in case of unjust enrichment, Sutton v. United 
States, 256 U. S. 575, 581, or when a plaintiff waives a 
tort and sues in contract. Hijo v. United States, 194 U. 
S. 315, 323; Hooe n . United States, 218 U. S. 322. The 
fact alleged in the petition that at some time in 1919 the 
War Department offered to purchase part of this land for 
the fire control station—perhaps only a few square feet, 
or a rood, out of a 200-acre tract—when considered in 
connection with the other facts stated, serves not to 
prove, but to negative authorization to make the taking 
asserted in this suit. That the offer was not accepted
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and that the Government did not institute condemnation 
proceedings may tend to show that officers of the United 
States committed a tort on its behalf; but, if a tort was 
committed, the remedy lies with Congress, not with the 
courts..

NEW YORK CENTRAL & HUDSON RIVER RAIL-
ROAD COMPANY v. KINNEY.

CERTIORARI TO THE SUPREME COURT OF THE STATE OF 
NEW YORK.

No. 110. Argued November 21, 1922.—Decided December 4, 1922.

Where a complaint in an action for personal injuries alleges facts 
which may constitute the wrong either under the state law or the 
Federal Employers’ Liability Act, according to the nature of the 
employment, an amendment alleging that the parties at the time 
of injury were engaged in interstate commerce does not introduce 
a new cause of action, and may be allowed after the two-year 
limitation prescribed by § 6 of the act has run. P. 345.

190 App. Div. 967; 231 N. Y. 578, affirmed.

Certior ari  to a judgment of the Supreme Court of 
New York, entered on remittitur from the Court of Ap-
peals, affirming a judgment for the plaintiff, Kinney, in 
an action for personal injuries against the Railroad Com-
pany. There were several trials in the New York courts 
before the amendment passed upon here was made. See 
98 Mise. 8; 171 App. Div. 948; 217 N. Y. 325; 185 App. 
Div. 903; 190 App. Div. 967; 231 N. Y. 578.

Mr. Maurice C. Spratt, with whom Mr. Herbert W. 
Huntington was on the briefs, for petitioner.

The amendment to the complaint alleging engagement 
of the plaintiff and defendant in interstate commerce 
introduced an entirely new cause of action, and having 
been inade more than two years after the cause of action 
accrued was barred by the statute of limitations contained 
in § 6 of the federal act. The statute having been
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pleaded and proven the defendant was entitled to judg-
ment.

While this Court has upheld amendments where the 
original complaint pointed, although imperfectly, to a 
cause of action under the laws of Congress, as in Sea-
board Air Line Ry. v. Renn, 241 U S. 290, or where the 
amendment involved merely the substitution of the per-
sonal representative of the deceased, as in Missouri, 
Kansas & Texas Ry. Co. n . Wulf, 226 U. S. 570, we do not 
find that this Court has yet passed upon the question 
where the facts were as here, except that the logic of the 
opinion in the Renn Case leads unerringly to the conclu-
sion that under facts similar to those in this case the 
amendment would not have been permitted.

No claim has been or can be made that the plaintiff 
attempted to maintain or commence any action under the 
federal statute for eight years after the cause of action 
accrued.

The cause of action was based squarely upon the New 
York Employers’ Liability Act. There was not only an 
allegation in the complaint of the service of a notice under 
the provision of said act, but a copy of the notice alleged 
to have been so served was attached to the complaint.

Furthermore, upon none of the first three trials of this 
case was any proof given of interstate commerce nor was 
it even suggested that either might have been so engaged. 
Nor did the defendant’s answer set up engagement in in-
terstate commerce as a defense. For eight years this suit 
was absolutely silent as to interstate commerce.

If plaintiff was engaged in interstate commerce, then 
his original complaint failed to state any cause of action 
under the state act, the Federal Employers’ Liability Act 
being exclusive and superseding all state laws upon the 
same subject. By coming into court and alleging that the 
plaintiff was engaged in interstate commerce, the plaintiff 
admits that the action as brought and three times tried
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could not be maintained. It is not merely the addition 
of further grounds of liability. It is even more than a 
substitution of one cause of action for another. It is the 
substitution of the right to maintain an action barred by 
the express limitations of the federal statute, in place of 
a cause of action in which plaintiff has been substantially 
defeated.

Assume that by final judgment the plaintiff had been 
defeated in his action under the state act, could he then, 
eight years after the accident, successfully institute and 
maintain suit under the federal statute?

The original complaint by its plain language excluded 
all suggestion of right under the federal statute. The 
amended complaint excludes all rights under the state 
statute. The cause of action originally pleaded was 
wholly inconsistent with the cause of action set forth 
in the amended complaint. Each excludes the other. 
Discussing: Union Pacific Ry. Co. v. Wyler, 158 U. S. 
285; Seaboard Air Line Ry. n . Renn, 241 U. S. 290; 
Troxell v. Delaware, Lackawanna & Western R. R. Co., 
227 U. S. 434; American R. R. of Porto Rico v. Didrick- 
sen, 227 U. S. 145; Gulf, Colorado & Santa Fe Ry. Co. v. 
McGinnis, 228 U. S. 173; Hogarty v. Philadelphia A 
Reading Ry. Co. 255 Pa. St. 236; Allen v. Tuscarora Val-
ley R. R. Co., 229 Pa. St. 97; Hall v. Louisville & Nash-
ville R. R. Co., 157 Fed. 464; Hughes v. New York, 0. A 
W. R. R. Co., 158 App. Div. 443; Carpenter v. Central 
Vermont Ry. Co., 93 Vt. 357; Ryan v. New York Central 
& Hudson River R. R. Co., 171 App. Div. 958; Findley 
v. Coal & Coke Ry. Co., 76 W. Va. 747; Fort Worth & 
Rio Grande Ry. Co. v. Bird, 196 S. W. 597; Walker v. 
Iowa Central Ry. Co., 241 Fed. 395; Roberts, Federal 
Liability of Carriers, § 696, pp. 1210-1212.

Mr. Hamilton Ward for respondent.
If interstate commerce appears upon the trial, the case 

must be determined by the federal law. The plaintiff can
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sue to recover for the wrong done; and the law to be ad-
ministered, whether state or federal, is determined by the 
facts proved. A sufficient allegation to establish a cause 
of action in tort does not necessarily involve the mention 
of any statute. Where an action is duly commenced by 
the proper party within the time fixed by the statute of 
limitations, amendments which do not set up a new cause 
of action are within the discretion of the court and are 
not controlled by the statute of limitations. A recovery 
may be had, where the facts proved warrant it, under the 
Federal Employers’ Liability Act without an express alle-
gation in the pleadings that the parties are engaged in 
interstate commerce, if such proof be made upon the trial 
and the defendant be not surprised thereby. An amend-
ment setting up the fact that the parties “at the times and 
in the manner above set forth were then and there en-
gaged in interstate commerce ” does not set up a new 
cause of action.

Payne v. New York, S. & W. R. R. Co., 201 N. Y. 440; 
Lee v. Central of Georgia Ry. Co., 252 U. S. 109; Toledo, 
St. Louis & Western R. R. Co. v. Slavin, 236 U. S. 454; 
Seaboard Air Line Ry. v. Koennecke, 239 U. S. 352.

If the federal law would have been applied without the 
amendment, upon proof of interstate commerce, it would 
seem idle to ask this Court to say that the allowance of 
such an amendment, which was justified by the proof, 
and which was merely in support of the cause of action 
originally alleged, justifies this Court in setting aside the 
verdict and granting a new trial. Smith v. Atlantic Coast 
Line R. R. Co., 210 Fed. 761; Missouri, Kansas <& Texas 
Ry. Co. v. Wulf, 226 U. S. 570; Davis v. New York, Lake 
Erie & Western R. R. Co., 110 N. Y. 646; St. Louis, San 
Francisco & Texas R. R. Co. v. Smith, 243 U. S. 630; s. c. 
171 S. W. 512; 160 S. W. 317; Illinois Central R. R. Co. 
v. Lanis, 246 U. S. 652; s. c. 140 La. 1; Baltimore & Ohio 
R. R. Co. v. Smith, 246 U. S. 653; s. c. 169 Ky. 593; Cur-
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tice v. Chicago & Northwestern Ry. Co., 162 Wise. 421; 
s. c. 166 Wise. 594; 247 U. S. 510.

A recovery can be had under the federal statute without 
an allegation of interstate commerce in the complaint 
within two years, where the action has been duly com-
menced and interstate commerce appears upon the trial, 
and no different elements of negligence are sought to be 
established by the plaintiff. Texas & Pacific Ry. Co. v. 
Cox, 145 U. S. 593; Vickery v. New London R. R. Co., 
87 Conn. 634; Gainesville Midland Ry. v. Vandiver, 
141 Ga. 350; Jorksen v. Grand Rapids, etc. R. R. Co., 
189 Mich. 537; Bird v. Fort Worth, etc. Ry. Co., 109 Tex. 
323; s. c. 196 S. W. 597; Nashville, etc. Ry. Co. v. Ander-
son, 134 Tenn. 666; Ziknik v. Union Pacific R. R. Co., 95 
Neb. 152; s. c. 239 U. S. 650; Broom v. Southern Ry., 115 
Miss. 493; Gropp v. Great Atlantic & Pacific Tea Co., 
161 App. Div. 859; Smith v. Atlantic Coast Line R. R. 
Co., 210 Fed. 761.

Mr . Justice  Holme s  delivered the opinion of the Court.

This is a suit for personal injuries to the plaintiff, the 
respondent in this Court, caused by the collision of a train 
upon which he was employed by the defendant, the pe-
titioner, as an engineer, with a train of the Michigan Cen-
tral Railroad Company. After several trials and about 
seven years and a half after the suit was begun the plain-" 
tiff was allowed to amend his complaint by alleging that 
at the time of the collision the plaintiff and defendant 
were engaged in interstate commerce. He got the present 
judgment under the Employers’ Liability Act of April 22, 
1908, c. 149, 35 Stat. 65; the jury having found that the 
parties were so engaged. The defendant contended that 
the amendment introduced a new cause of action and 
under § 6 of the act could not be allowed after the two 
years’ limitation had run. See also Act of April 5, 1910,
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c. 143, 36 Stat. 291. A writ of certiorari was granted to 
dispose of this doubt.

The original complaint set forth facts that would have 
given a cause of action at common law, under the statutes 
of New York or the act of Congress, as one or another law 
might govern. It alleged a notice, required by the New 
York statute and to that extent pointed to that. The 
amended complaint, against the petitioner alone, while it 
introduced the allegations objected to, retained the alle-
gation as to notice, and was treated by the trial Court, 
seemingly with the approval of the higher Courts of the 
State, as warranting a recovery under either law as the 
jury should find. There is nothing in the statutes of the 
United States to prevent this form of pleading, as is indi-
cated incidentally in the case that we are about to cite 
upon the main point.

In Missouri, Kansas & Texas Ry. Co. v. Wulf, 226 U. 
S. 570, the declaration was by the mother as sole heir and 
next of kin of an employee of the plaintiff in error, in 
terms referring to a statute of Kansas giving her a right 
of action for injuries resulting in death. An amendment 
was allowed, more than two years after the injury, in 
which the plaintiff declared both as sole beneficiary and 
next of kin and as administratrix and relied both on the 
Kansas law and on the act of Congress. The plaintiff got 
a judgment under the act of Congress which was sus-
tained by this Court although the original declaration by 
the plaintiff could not be attributed to the Employers’ 
Liability Act, because the plaintiff sued only in her per-
sonal capacity and relied for that, as she had to, upon the 
Kansas law. 226 U. S. 576. It is true that the fact of the 
injury arising in interstate commerce was pleaded by the 
defendant. But it was pleaded as a bar to the action as it 
then stood and only makes more marked the changes that 
the amendment introduced. We do not perceive that the 
effect of the amendment in that case distinguishes it from
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this. It really is a stronger case, because, as we have 
said, here the declaration was consistent with a wrong 
under the law of the State or of the United States as the 
facts might turn out. The amendment 11 merely ex-
panded or amplified what was alleged in support of the 
cause of action already asserted . . . and was not 
affected by the intervening lapse of time.” Seaboard Air 
Line Ry. v. Renn, 241 U. S. 290, 293. “ The facts con-
stituting the tort were the same, whichever law gave them 
that effect.” Seaboard Air Line Ry. v. Koennecke, 239 
U. S. 352,354. See also St. Louis, San Francisco <& Texas 
Ry. Co. v. Smith, 243 U. S. 630. Of course an argument 
can be made on the other side, but when a defendant has 
had notice from the beginning that the plaintiff sets up 
and is trying to enforce a claim against it because of 
specified conduct, the reasons for the statute of limita-
tions do not exist, and we are of opinion that a liberal 
rule should be applied.

We shall not discuss at length other points that tech-
nically are open but that did not induce the granting of 
the writ, such as the sufficiency of the evidence that the 
parties were engaged in interstate commerce, the instruc-
tion as to assumption of risk, &c. We see no sufficient 
reason for disturbing the judgment and it must stand.

Judgment affirmed.

ST. LOUIS COTTON COMPRESS COMPANY v. 
STATE OF ARKANSAS.

ERROR TO THE SUPREME COURT OF THE STATE OF ARKANSAS.

No. 120. Argued November 23, 24, 1922.—Decided December 4, 1922.

1. In determining the constitutionality of a pecuniary exaction made 
under a state statute in the guise of taxation, this Court is not 
bound by the characterization of the exaction by the State Supreme 
Court as an V occupation tax.” P. 348.
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2. A state law exacting of persons insuring their property situate in 
the State a so-called tax of 5% of the amounts paid by them as 
premiums to insurers not authorized to do business in the State, is 
void as applied to insurance contracted and paid for outside the 
State by a foreign corporation doing local business. P. 348. All- 
gcyer v. Louisiana, 165 U. S. 578.

147 Ark. 406, reversed.

Error  to a judgment of the Supreme Court of Arkansas 
in an action brought by the State to recover 5% of 
amounts paid by the Compress Company to fire insurance 
companies, not authorized to do business in the State, for 
insuring its property in Arkansas.

Mr. George B. Rose, with whom Mr. Wendell P. Barker, 
Mr. W. E. Hemingway, Mr. D. H. Cantrell and Mr. J. F. 
Loughborough were on the brief, for plaintiff in error.

Mr. Wm. T. Hammock and Mr. F. G. Lindsey, with 
whom Mr. J. S. Utley, Attorney General of the State of 
Arkansas, and Mr. Elbert Godwin were on the brief, for 
defendant in error.

Mr . Justice  Holme s delivered the opinion of the 
Court.

This is a suit by the State of Arkansas against a corpo-
ration of Missouri authorized to do business in Arkansas. 
It is brought to recover five per cent, on the gross pre-
miums paid by the defendant, the plaintiff in error, for 
insurance upon its property in Arkansas, to companies not 
authorized to do business in the State. A statute of the 
State purports to impose a liability for this amount as a 
tax. Crawford & Moses, Digest, (1921) § 9967. The answer 
alleged that the policies were contracted for, delivered and 
paid for in St. Louis, Missouri, the domicil of the corpora-
tion, because the rates were less than those charged by 
companies authorized to do business in Arkansas. It also 
alleged that long before the taxing act was passed the 



348 OCTOBER TERM, 1922.

Opinion of the Court. 260 U. 8.

defendant had made large investments in Arkansas in 
real and personal property essential to the conduct of its 
business, which it had held and operated ever since. The 
plaintiff demurred. The lower Court overruled the de-
murrer, but the Supreme Court sustained it, holding that 
the statute denied to the defendant no rights guaranteed 
to it by the Fourteenth Amendment. Judgment was 
entered for the plaintiff and the case was brought by writ 
of error to this Court.

The Supreme Court justified the imposition as an occu-
pation tax—that is, as we understand it, a tax upon the 
occupation of the defendant. But this Court although 
bound by the construction that the Supreme Court may 
put upon the statute is not bound by the characterization 
of it so far as that characterization may bear upon the 
question of its constitutional effect. St. Louis South-
western Ry. Co. n . Arkansas, 235 U. S. 350, 362. The 
short question is whether this so-called tax is saved be-
cause of the name given to it by the statute when it has 
been decided in Allgeyer v. Louisiana, 165 U. S. 578, that 
the imposition of a round sum, called a fine, for doing the 
same thing, called an offence, is invalid under the Four-
teenth Amendment. It is argued that there is a distinc-
tion because the Louisiana statute prohibits (by implica-
tion) what this statute permits. But that distinction, 
apart from some relatively insignificant collateral conse-
quences, is merely in the amount of the detriment imposed 
upon doing the act. The name given by the State to the 
imposition is not conclusive. Child Labor Tax Case, 259 
U. S. 20. Lipke v. Lederer, 259 U. S. 557. In Louisiana 
the detriment was $1000. Here it is five per cent, upon 
the premiums—which is three per cent, more than is 
charged for insuring in authorized companies. Each is a 
prohibition to the extent of the payment required. The 
Arkansas tax manifests no less plainly than the Louisiana 
fine a purpose to discourage insuring in companies that
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do not pay tribute to the State. This case is stronger 
than that of Allgeyer in that here no act was done within 
the State, whereas there a letter constituting a step in the 
contract was posted within the jurisdiction. It is true 
that the State may regulate the activities of foreign cor-
porations within the State but it cannot regulate or inter-
fere with what they do outside. The other limit upon 
the State’s power due to its having permitted the plaintiff 
in error to establish itself as alleged, need not be consid-
ered here. Southern Ry. Co. v. Greene, 216 U. S. 400, 
414; Cheney Brothers Co. v. Massachusetts, 246 U. S. 147,, 
157; Northwestern Mutual Life Insurance Co. v. Wiscon-
sin, 247 U. S. 132, 140.

Judgment reversed.

DAVIS, DIRECTOR GENERAL OF RAILROADS, 
AND AGENT UNDER SECTION 206 OF TRANS-
PORTATION ACT OF 1920, v. GREEN, ADMIN-
ISTRATRIX OF GREEN.

CERTIORARI TO THE SUPREME COURT OF THE STATE OF 
MISSISSIPPI.

No. 132. Argued November 28, 1922.—Decided December 4, 1922.

1. A railroad company is not liable under the Federal Employers’ 
Liability Act for an injury inflicted by the wanton, wilful act of 
an employee, out of the course of his employment. P. 351.

2. Where the case was tried upon the warranted assumption that the 
parties were engaged in interstate commerce at the time of the in-
jury, the defendant cannot be deprived on review of rights under 
the federal act upon the ground that such employment was not 
adequately proved. P. 352.

125 Miss. 476, reversed.

Certiora ri  to a judgment of the Supreme Court of 
Mississippi, affirming, with a reduction, a judgment recov-
ered by the present respondent in a consolidated action 
for the death of her husband.
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Mr. T. J. Wills for petitioner.

Mr. J. W. Cassedy, with whom Mr. E. L. Dent was on 
the brief, for respondent.

Mr . Just ice  Holme s delivered the opinion of the 
Court.

This is an action made up of the consolidation of two 
suits, both brought to make the plaintiff in error liable 
for what is alleged to have been the wilful and wanton 
killing of Jesse Green, a conductor on the line of the 
Gulf & Ship Island Railroad Company, by one McLendon, 
an engineer. The first suit, although alleging that the 
railroad was a common carrier both intra and interstate, 
may be taken to have been brought under the state law. 
It was brought by the widow of Green on her own behalf 
and his children by her as next friend. To this the de-
fendant pleaded in bar among other things that the plain-
tiffs ought not to have their action because at the time 
and place the parties were engaged in interstate commerce 
in this that the defendant and the employees named were 
engaged in transporting articles of commerce from and to 
foreign States. The second suit was brought three 
months later by the widow as administratrix and was in-
tended to state a cause of action under either the law of 
the State or the act of Congress as the facts should turn 
out. To this also there was a plea in the words that we 
have quoted in abridged form. The plaintiff replied deny-
ing that she ought not to have her action because at the 
time and place of the said injury the defendant and the 
deceased were engaged in interstate commerce in this that, 
&c., following the words of the plea. This was a plain 
case of what in the old pleading was called a negative 
pregnant; it admitted the fact and only denied the conclu-
sion. Very probably it was intended to deny the fact, as 
this mode of traversing a paragraph as a whole is very 
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common in the present careless ways, but it did not deny 
it in legal effect. Directly after the second suit was 
brought, the principal plaintiff was allowed to change the 
first to a suit by herself as administratrix and the two 
suits were consolidated on her motion. As the replica-
tion that we have mentioned seems to have been filed 
after the consolidation, perhaps it was regarded as going 
to the plea in both suits. Otherwise that in the first 
suit does not appear to have been put in issue. At the 
trial the judge ruled that the parties were engaged in in-
terstate commerce, without objection so far as the record 
shows, but refused, subject to exception, to direct a 
verdict for the defendant. The plaintiff had a verdict 
and judgment for $35,000, and the case then was taken 
to the Supreme Court.

The Supreme Court sustained, the judgment, although 
it held that the case was governed by state law. It held 
that on the general principle of liability the act of Con-
gress and the law of the State agreed. It held, however, 
that there were important differences between the two 
laws with regard to the measure of damages and other-
wise, and that as the case was- tried under the act of 
Congress, and as on the evidence the highest amount 
that could have been recovered under the federal act was 
$16,000, the plaintiff must remit all above that amount if 
she would retain her judgment, although under the state 
law she could have recovered more.

The ground on which the Railroad Company was held 
was that it had negligently employed a dangerous man 
with notice of his characteristics, and that the killing oc-
curred in the course of the engineer’s employment. But 
neither allegations nor proof present the killing as done 
to further the master’s business, or as anything but a 
wanton and wilful act done to satisfy the temper or spite 
of the engineer. Whatever may be the law of Mississippi, 
a railroad company is not liable for such an act under
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the statutes of the United States. The only sense in 
which the engineer was acting in the course of his em-
ployment was that he had received an order from Green 
which it was his duty to obey—in other words that he did 
a wilful act wholly outside the scope of his employment 
while his employment was going on. We see nothing 
in the evidence that would justify a verdict unless the 
doctrine of respondeat superior applies.

As we understand the opinion of the Supreme Court 
of Mississippi, it based its decision in part upon the as-
sumption that liability for the engineer’s act was imposed 
upon the defendant by both laws, and this assumption 
would be a sufficient ground for reversing the judgment. 
But we should come to the same conclusion even if our 
understanding were shown to be wrong. As the record 
stands, it appears to us that the case was tried upon the 
warranted supposition that there was no serious contro-
versy as to the parties having been engaged in interstate 
commerce, and for that reason the defendant paid but 
slight attention to proving the fact. It seems at least not 
improbable that the parties were so engaged. In such 
circumstances the defendant is not to be deprived of its 
rights under the law of the United States by a decision 
that the fact now questioned was not adequately proved. 
On such matters we must judge for ourselves. If there 
is a new trial, probably the plaintiff will be allowed to 
dispute the character of the employment, if she is so ad-
vised. See Bowen v. Illinois Central R. R. Co., 136 Fed. 
306.

Judgment reversed.
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Mc Kelvey  et  al . v . unit ed  states .
CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 

NINTH CIRCUIT.

No. 106. Argued November 21, 1922.—Decided December 4, 1922.

1. An indictment founded on a general statutory provision defining 
the offense need not negative the matter of an exception made by 
a proviso or other distinct clause, whether in the same section or 
elsewhere. P. 356.

2. The third section of the Act of February 25, 1885, c. 149, 23 
Stat. 321, providing that “ no person, by force, threats, intimidation 
or by any fencing or inclosing, or any other unlawful means, 
. . . shall prevent or obstruct free passage or transit over or 
through the public lands,” applies to transient acts of force and 
intimidation as well as continuing obstacles such as a fence or the 
maintenance of an armed patrol. P. 357.

3. Punishment for offenses defined by the above act is not confined by 
the fourth section to persons acting as “ owner, part owner or 
agent.” P. 357.

4. Congress has power to punish intentional obstruction to free pas-
sage over the public lands within a State accomplished by acts of 
violence, and its exercise works no interference with the power of 
the State to punish the acts of violence as such. P. 358.

273 Fed. 410, affirmed.

Certiorari  to a judgment of the Circuit Court of Ap-
peals, affirming a conviction in the District Court under 
an indictment for unlawful prevention and obstruction of 
free passage over the public lands.

Mr. Solon B. Clark, with whom Mr. Ralph W. Adair 
and Mr. Chase A. Clark were on the brief, for petitioners.

Mr. H. L. Underwood, with whom Mr. Solicitor General 
Beck was on the brief, for the United States.

Mr . Justice  Van  Devant er  delivered the opinion of 
the Court.

The five petitioners were indicted, tried and convicted 
in the District Court of the United States for the District

45646°—23------23
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of Idaho upon a charge of unlawfully preventing and ob-
structing, by means of force, threats and intimidation, 
free passage over and through certain unoccupied public 
lands of the United States by designated persons,—they 
being the three employees hereinafter mentioned. The 
Circuit Court of Appeals affirmed the judgment. 273 
Fed. 410. A writ of certiorari brings the case here.

The record purports to contain the substance of the 
evidence in chief presented by the United States, but not 
the evidence produced by the defendants nor that of the 
United States in rebuttal. That which it does contain 
tends strongly to establish the following case:

In August, 1919, the owners of a band of sheep then 
about 30 miles northwest of Mackay, Idaho, committed to 
three employees the task of driving the sheep to a range 
on the other side of Mackay. A part of the route lay 
over unoccupied public lands of the United States in rela-
tive proximity to a stream, called Lost River. In that 
vicinity there were two well known trails. One, recently 
established,1 passed on the east side of the river, and the 
other, theretofore used by the owners of the sheep, passed 
on the west side. The employees took the latter trail and, 
while following it in the usual way of driving sheep, were 
met by some of the defendants, who insisted that the 
lands thereabouts were used as a cattle range and de-
manded that the sheep be not driven along that trail, but 
taken to the trail on the other side of the river, four or 
five miles away. This occurred about eleven o’clock in 
the forenoon of August 25th, when it was very warm. 
One of the employees answered that the sheep should be 
permitted to rest until it became cooler and that they 
could not be taken across the river without an order from 
one of the owners. Such of the defendants as were pres-
ent then pointed out a place where the sheep could be held

1 Presumably under § 10 of the Act of December 29, 1916, c. 9, 39 
Stat. 862.
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in the shade and went away. About four o’clock in the 
afternoon some of the defendants returned and demanded 
that the sheep be moved to the other side of the river 
right away. To this the answer was made that instruc-
tions had been received, presumably by telephone, from 
one of the owners to await his coming, which would be 
later in the day. One of the defendants then requested 
his comrades to line up with their rifles, which they did, 
whereupon he proceeded to make a hostile demonstration 
against one of the employees and to chase him about, ob-
viously as a matter of intimidation. These defendants 
then went away. That evening one of the owners arrived 
and directed that the driving be continued along the trail 
on which the employees were proceeding,—it being “ the 
trail we always used ” and “ about three miles wide.” 
Early the next morning, before the employees started the 
sheep again, one of the defendants returned and inquired 
what was going to be done and, on learning what the 
owner had directed, said: “You can’t go through there.” 
“ Something will happen to you this morning.” “Are you 
willing to take the consequences? ” This defendant then 
rode away and a little later others of them rode up on a 
gallop, ordered the employees to put up their hands, 
which was done, and then began shooting. They shot and 
seriously injured one of the employees, threatened to 
finish him, and did other things calculated to put all three 
in terror. The defendants then moved two of the em-
ployees and the sheep to the other side of the river and 
took the wounded employee to a hospital. While some 
of the defendants were present at one time and some at 
another, the circumstances were such that what was done 
was the act of all. The lands through which this trail ex-
tended and over which the employees intended to drive 
the sheep were unoccupied public lands of the United 
States. The purpose of the defendants in all that they
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did was to prevent the employees from proceeding with 
the sheep over those lands. The lands were comprised in 
two townships, each six miles square, and within these 
townships were several small tracts—a minor part of the 
whole—which were claimed and held by individuals under 
the public land laws; but the trail did not pass over these 
small tracts nor were the employees driving or intending 
to drive the sheep over them.

The indictment was founded on §§ 3 and 4 of the Act 
of February 25, 1885, c. 149, 23 Stat. 321, which read as 
follows:

“Sec. 3. That no person, by force, threats, intimida-
tion, or by any fencing or inclosing, or any other unlawful 
means, shall prevent or obstruct, or shall combine and 
confederate with others to prevent or obstruct, any per-
son from peaceably entering upon or establishing a settle-
ment or residence on any tract of public land subject to 
settlement or entry under the public land laws of the 
United States, or shall prevent or obstruct free passage or 
transit over or through the public lands: Provided, This 
section shall not be held to affect the right or title of 
persons, who have gone upon, improved or occupied said 
lands under the land laws of the United States, claiming 
title thereto, in good faith.

“ Sec. 4. That any person violating any of the provi-
sions hereof, whether as owner, part owner, agent, or who 
shall aid, abet, counsel, advise, or assist in any violation 
hereof, shall be deemed guilty of a misdemeanor, and fined 
in a sum not exceeding one thousand dollars and be im-
prisoned not exceeding one year for each offence.”

The indictment was challenged on several grounds by 
a demurrer and a motion in arrest of judgment, both of 
which were overruled; and error is assigned on these 
rulings.

One ground of objection is that the indictment contains 
no showing that the accused were not within the excep-
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tion made in the proviso to § 3. This is not. a valid 
ground. By repeated decisions it has come to be a settled 
rule in this jurisdiction that an indictment or other plead-
ing founded on a general provision defining the elements 
of an offense, or of a right conferred, need not negative 
the matter of an exception made by a proviso or other 
distinct clause, whether in the same section or elsewhere, 
and that it is incumbent on one who relies on such an 
exception to set it up and establish it. Schlemmer v. 
Buffalo, Rochester Pittsburg Ry. Co., 205 U. S. 1, 10; 
Javierre v. Central Altagracia, 217 U. S. 502, 508, and 
cases cited.

Another ground is that the words of § 3, “ or shall 
prevent or obstruct free passage or transit over or through 
the public lands,” refer to a continuing obstacle to pas-
sage or transit in general, such as a fence or the mainte-
nance of an armed patrol, and not to a transient obstacle 
to passage or transit by particular persons on a particular 
occasion, such as is charged here. We think this ground 
is not tenable. The words “ by force, threats, intimida-
tion, or by any fencing or inclosing, or any other unlawful 
means ” are as comprehensive of transient means of ob-
struction as of continuing or relatively permanent means. 
Besides, it is “ free ” passage or transit that is to be 
unobstructed. Passage or transit is free in the sense in-
tended when it is open to all. When some withhold it 
from others, whether permanently or temporarily, it is 
not free.

A third ground is that under § 4 the only punishable 
offenses are those wherein the offender acts as owner, 
part owner or agent, and that this indictment does not 
show that any of the defendants were so acting. This 
ground is without merit. While § 4 is not happily 
worded, there is no difficulty in getting at its meaning. 
It is the penal section and broadly fixes the punishment 
for the several acts made unlawful by the other sections.
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Some of the proscribed acts involve an assertion of a 
groundless right to the exclusive use and occupancy of 
public lands, a right which the offender might be asserting 
in his own behalf, or in behalf of himself and another, or 
in behalf of others whom he serves as agent. But in 
several of the proscribed acts there is no such element. 
The offense charged here is of the latter class. With this 
understanding of the acts made unlawful by the other 
sections, it is apparent that the words “ whether as owner, 
part owner, agent ” in § 4 are intended merely to make 
sure that offenders acting as owners, part owners or agents 
are brought within the penal provision, and not to exclude 
other offenders therefrom or to absolve them from punish-
ment.

It also is contended that § 3, when construed as we 
construe it, transcends the power of Congress and en-
croaches on the police power of the States. This conten-
tion proceeds on the assumption that the section, so con-
strued, deals with acts of personal violence which do not 
affect the public lands or the rights of the United States 
in them. But this is a mistaken assumption. The sec-
tion in terms, and as we construe it, deals with .the 
obstruction by unlawful means of free passage over the 
public lands. It makes no attempt at dealing with acts 
of personal violence as such. Only when and as they are 
made the means—resorted to for the purpose—of effecting 
the prohibited obstruction does it take any account of 
them. The power of the State to deal with and punish 
them is not affected. Such acts may be an ingredient of 
an offense against the United States and also in themselves 
an offense against the State. The following excerpt from 
Moore v. Illinois, 14 How. 13, 20, is pertinent:

“ The same act may be an offence or transgression of 
the laws of both. Thus, an assault upon the marshal of 
the United States, and hindering him in the execution of 
legal process, is a high offence against the United States,
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for which the perpetrator is liable to punishment; and the 
same act may be also a gross breach of the peace of the 
State, a riot, assault, or a murder, and subject the same 
person to a punishment, under the State laws, for a mis-
demeanor or felony. That either or both may (if they 
see fit) punish such an offender, cannot be doubted. Yet 
it cannot be truly averred that the offender has been twice 
punished for the same offence; but only that by one act 
he has committed two offences, for each of which he is 
justly punishable.”

It is firmly settled that Congress may prescribe rules 
respecting the use of the public lands. It may sanction 
some uses and prohibit others, and may forbid interfer-
ence with such as are sanctioned. Camfield v. United 
States, 167 U. S. 518, 525; United States v. Grimaud, 220 
U. S. 506, 521; Light n . United States, 220 U. S. 523, 536; 
Utah Power & Light Co. N. United States, 243 U. S. 389, 
404—405. The provision now before us is but an exertion 
of that power. It does no more than to sanction free 
passage over the public lands and to make the obstruction 
thereof by unlawful means a punishable offense.

It also is settled that the States may prescribe police 
regulations applicable to public land areas, so long as the 
regulations are not arbitrary or inconsistent with appli-
cable congressional enactments. Among the regulations 
to which the state power extends are quarantine rules and 
measures to prevent breaches of the peace and unseemly 
clashes between persons privileged to go upon or use such 
areas.

Two regulations of the latter type by the State of 
Idaho have been sustained by this Court,—one making it 
unlawful to herd sheep or permit them to graze within 
two miles of the dwelling house of another having a pos-
sessory claim to the land whereon the house stands, Bacon 
v. Walker, 204 U. S. 311, and the other making it unlaw-
ful to herd sheep or permit them to graze on a range which 
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by prior usage has come to be a cattle range, Omaeche- 
varria v. Idaho, 246 U. S. 343. As construed by the Su-
preme Court of the State, these regulations are not in-
tended to cover the driving of sheep from one range to 
another, nor such occasional grazing as is done by the 
sheep while being driven or during temporary stops for 
needed rest or similar purposes. In view of the instruc-
tions to the jury in this case the verdict must be taken as 
finding that there was no herding or grazing here which 
was forbidden by these regulations.

Complaint is made of several rulings on the trial, but 
we think all were right. As to some the complaint is dis-
posed of by what has been said, and as to the others it is 
so wanting in substance that it does not call for special 
notice.

Judgment affirmed.

AMERICAN MILLS COMPANY v. AMERICAN 
SURETY COMPANY OF NEW YORK.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT.

No. 118. Argued November 24, 1922—Decided December 11, 1922.

1. In a suit to cancel a written guaranty for fraud, the defence that 
the plaintiff has an adequate remedy at law by defending actions 
brought by the defendant on the guaranty, is waived by the defend-
ant where, without insisting upon it as he might, he introduces 
proof, under a counterclaim for the amount of the guaranty, putting 
the instrument in evidence. P. 363.

2. The provision of Equity Rule 30, that the answer must state any 
counterclaim arising out of the transaction which is the subject-
matter of the suit, applies only to equitable, not to legal, claims. 
P. 363.

273 Fed. 67, affirmed.

Certiorari  to a decree of the Circuit Court of Appeals, 
affirming a decree of the District Court which canceled a 
written guaranty for fraud.
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Mr. Henry Uttdl for petitioner.

Mr. Wm. Marshall Bullitt, with whom Mr. Henry C. 
Willcox and Mr. Allan C. Rowe were on the brief, for 
respondent.

Mr . Chief  Just ice  Taft  delivered the Opinion of the 
Court.

This case involves a question of procedure and turns 
on the construction of Equity Rule 30. An understanding 
of the point at issue requires a statement of the facts 
and the course of the litigation.

In September, 1918, the Hartenfeld Bag Company, 
which was in a failing condition, owed the American Mills 
Company, the petitioner, about $22,000, which it was un-
able to pay. The Mills Company and the Bag Company 
made a contract, the performance of which by the Bag 
Company the American Surety Company guaranteed. 
The contract recited that the Mills Company had paid 
in advance to the Bag Company $22,100 for which the 
Bag Company was to deliver certain merchandise within 
seventy-five days, and in default of this delivery, the 
money was to be returned. The Bag Company delivered 
only $1,050 worth of goods and then went into bank-
ruptcy. The fact was that the Mills Company had never 
made the advance payment of $22,000 recited in the con-
tract, but instead of that, some days after the execution 
of the contract, the Mills Company and the Bag Com-
pany exchanged checks for a little less than this amount 
in order to create the appearance of a genuine transac-
tion. The effect of what was done was that the Mills 
Company received a guaranty from the Surety Company 
of a bad debt, while the latter company thought it was 
insuring the performance of a bona fide contract of sale 
and delivery of goods by the Bag Company for which 
that company had received the full purchase price in ad-
vance. In December, 1918, after demand for payment
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and refusal, the Mills Company, a corporation of Georgia, 
sued the Surety Company, a corporation of New York, 
on its guaranty in a state court in Georgia and in a state 
court in Illinois. In March, 1919, the Surety Company, 
before appearing in the Georgia or Illinois courts, filed 
the suit at bar in a state court in New York against the 
Mills Company seeking to cancel the guaranty on the 
ground of fraud and to enjoin its enforcement. The 
Mills Company removed the cause to the equity side 
of the District Court below, and then filed an answer and 
counterclaim in which it denied the alleged fraud and 
pleaded as a separate and distinct defense, that the 
Surety Company had an adequate remedy at law by set-
ting up the alleged fraud as an answer to the suits in 
Georgia and Illinois, and second, as “ a separate and dis-
tinct counterclaim to the cause of action alleged in the 
complaint ” set up the execution of the guaranty, the de-
fault thereunder, notice to the Surety Company, demand 
for payment, refusal thereof and a prayer for “ judg-
ment against the plaintiff, on defendant’s counterclaim, 
for the sum of $21,050, with interest.” Thereafter the 
Mills Company twice moved to dismiss the action on the 
ground that the plaintiff had an adequate remedy at law 
and these motions were denied without prejudice to such 
action as the trial court might deem advisable. When the 
cause came on for hearing the Surety Company intro-
duced proof of the fraud. The Mills Company intro-
duced no evidence on the issue of fraud but made proof 
of the execution of the guaranty and the facts subsequent 
thereto to show the liability of the Surety Company and 
put the contract of guaranty in evidence. The court 
directed that it be delivered to the clerk and impounded. 
After both sides had rested in the case, the court called 
for an argument on the law of the case, announcing with 
emphasis that the fraud had been clearly shown. The 
court entered a decree canceling the guaranty, holding
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that the defendant had waived its defense that there 
was an adequate remedy at law and had thereby given the 
court of equity jurisdiction to grant the relief prayed for 
by cancelation of the guaranty. American Surety Co. 
v. American Mills Co., 262 Fed. 691. On appeal, the 
decree was affirmed by the Circuit Court of Appeals, 273 
Fed. 67.

It is conceded by the respondent that its bill in equity 
in the District Court should have been dismissed because 
it had an adequate remedy at law. The cases of Insurance 
Co. v. Bailey, 13 Wall. 616, 622, and Cable v. United 
States Life Insurance Co., 191 U. S. 288, 306, 307, settle 
that. Respondent therefore relies solely on the waiver of 
this defect by the Mills Company in doing what it did in 
the District Court. A defendant in a bill of equity may 
waive such a defect. McGowan v. Parish, 237 U. S. 285, 
295; Re Metropolitan Railway Receivership, 208 U. S. 
90, 109, 110; Hollins v. Brierfield Coal & Iron Co., 150 
U. S. 371, 380; Reynes n . Dumont, 130 U. S. 354, 395; 
1 Daniell’s Ch. Pr. (4th Amer, ed.) 555.

Did petitioner waive it? It made the objection season-
ably both by answer and by motions to dismiss. The 
motions were denied without prejudice to their renewal 
when the cause should come on for hearing before the 
trial court. The defendant instead of renewing its mo-
tion to dismiss or insisting on the sufficiency of the first 
defense of its answer, introduced proof of its right to an 
affirmative judgment for the full amount of the guaranty, 
putting the written instrument in evidence. This cer-
tainly constituted a waiver unless the contention of the 
defendant, the petitioner here, that Equity Rule 30 re-
quired it to put in proof of its claim on pehalty of being 
barred from prosecuting it at law, is sound.

The relevant part of Rule 30 is as follows:
“ The answer must state in short and simple form any 

counter-claim arising out of the transaction which is the
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subject snatter of the suit, and may, without cross-bill, set 
out any set-off or counter-claim against the plaintiff which 
might be the subject of an independent suit in equity 
against him, and such set-off or counter-claim so set up, 
shall have the same effect as a cross-suit, so as to enable 
the court to pronounce a final judgment in the same suit 
both on the original and cross-claims.” (Italics ours.)

The petitioner argues that must and may are here set 
over against one another for the purpose of enforcing the 
intention and effect of the rule to require the defendant 
in an action in equity to set out any counterclaim arising 
out of the subject-matter of the bill, but to leave it to 
the option of the defendant whether a counterclaim or 
setoff not arising out of the same transaction shall be 
interposed or shall be prosecuted by independent bill. 
The respondent contends that while this may be correct, 
the counterclaim growing out of the same transaction 
must be an equitable claim and not a legal one as here. 
We concur in this view.

The new Equity Rules were intended to simplify equity 
pleading and practice by limiting the pleadings to a state-
ment of ultimate facts without evidence and by uniting 
in one action as many issues as could conveniently be dis-
posed of. But they normally deal with subjects-matter 
of which, under the dual system of law and equity, courts 
of equity can properly take cognizance. They certainly 
were not drawn to change in any respect the line between 
law and equity as made by the federal statutes, practice 
and decisions when the rules were promulgated. By the 
construction which petitioner would put upon Rule 30, 
it is an attempt to compel one who has a cause of action 
at law to bring it into a court of equity and then try it 
without a jury whenever the defendant in that cause can 
find some head of equity jurisdiction under which he can 
apply for equitable relief in respect of the subject-matter. 
The order of procedure as between the law and equity
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sides in such cases always has been that the equity issue 
is first disposed of by the chancellor and then, unless 
that ends the litigation, the original plaintiff may have 
his action at law and his trial by jury secured him by 
the Seventh Amendment of the Constitution. Liberty 
Oil Co. v. Condon National Bank, ante, 235. Petitioner’s 
construction of Rule 30 would deny the successful de-
fendant in the equity action this right. Petitioner seeks 
to avoid the dilemma by the suggestion that the rule 
would be satisfied by merely pleading the action at law 
without proving it, but this would be futile. The 
counterclaim referred to in the first part of the para-
graph must therefore be an equitable counterclaim, one 
which like the setoff or counterclaim referred to in the 
next clause could be made the subject of an independent 
bill in equity. The counterclaim and the setoff and 
counterclaim in the two clauses are in pari materia, ex-
cept that the first grows out of the subject-matter of 
the bill and the other does not. That which grows out 
of the subject-matter of the bill must be set up in the 
interest of an end of litigation. That which does not, 
may be set up if the defendant wishes in one proceeding 
in equity quickly to settle all equitable issues capable of 
trial between them in such a proceeding, even though 
they are not related. Buffalo Specialty Co. v. Vancleef, 
217 Fed. 91. The formality of cross-bills is not required, 
and the rule goes as far as possible to facilitate the 
prompt disposition of equitable controversies between 
the same litigants. The rule should be liberally con-
strued to carry out its evident purpose of shortening liti-
gation, but the limitation of counterclaims to those which 
are equitable is imperative. Equity Rule 30 was evi-
dently suggested by Order XIX, Rule 3, of the English 
practice, but as the division between equity and law 
jurisdictions does not now obtain in the English courts, 
the English rule applies to all actions either at law or in 
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equity—Hopkins’ Federal Equity Rules, 3rd ed., p. 195— 
and consideration of it does not aid us in the question 
we are discussing.

The result is that the petitioner as defendant was not 
obliged to set up and prove its action at law under Rule 
30, and when it did so, by its affirmative action, it waived 
its previous objection to the equitable jurisdiction and 
also its right of trial by jury. An analogous effect of 
such affirmative action in pressing a counterclaim is seen 
in Merchants Heat & Light Co. n . J. B. Clow & Sons, 
204 U. S. 286, 289, 290, where a non-resident corporation, 
having saved its right to object to the service of summons, 
lost it, not by answer, but by a counterclaim.

Decree affirmed.

CHAMPLAIN REALTY COMPANY v. TOWN OF 
BRATTLEBORO.

CERTIORARI TO THE SUPREME COURT OF THE STATE OF
VERMONT.

No. 128. Argued November 27, 28,1922.—Decided December 11, 1922.

Logs, under control of their owner, which are being floated in a river 
in continuous movement from one State to another, or which, in 
the course of their interstate journey, are being temporarily de-
tained by a boom to await subsidence of high waters and for the 
sole purpose of saving them from loss, are in interstate commerce 
and not subject to state taxation. P. 371. Coe v. Errol, 116 U. S. 
517, and other cases, distinguished.

113 Atl. 806, reversed.

This was a suit in assumpsit by the petitioner, the 
Champlain Realty Company, to recover $484.50 and in-
terest, from the Town of Brattleboro, Vermont, being the 
amount of taxes levied on logs of pulp wood of the peti-
tioner floating in the West River in that town on April 1, 
1919, and paid by the petitioner under protest as illegally 
collected because the logs were then in transit in inter-
state commerce to Hinsdale, New Hampshire. The suit
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was brought in the County Court, and the defendant hav-
ing failed to set the cause for jury trial within the time 
fixed by statute, it was heard by the court, which made 
findings of fact that under the state practice are conclu-
sive on review by the Supreme Court. The County Court 
gave judgment for the Realty Company. The Town took 
the case on exceptions to the Supreme Court.

The Supreme Court summarized the findings of fact 
by the County Court as follows:

“ During the winter of 1918-19, the plaintiff cut pulp 
wood, in all about 10,000 cords, in the towns of Jamaica, 
Stratton, Londonderry, and Winhall in this State. The 
plaintiff maintains a mill at Hinsdale, in the State of New 
Hampshire, about three miles below Brattleboro, where 
its pulp wood is rossed and bolted. The wood, cut four 
feet long, was placed upon the banks of West River and 
its tributaries to be floated down into the Connecticut 
and thence to its destination at the mill in Hinsdale. The 
waters of the West River are wholly in this State and 
empty in the town of Brattleboro into the Connecticut. 
West River and its tributaries had been used for driving 
pulp wood to the mill at Hinsdale in the years 1917 and 
1918. A single log boom is provided at the mill to receive 
the wood floated down the river, but is incapable of hold-
ing it all when the water in the Connecticut is high and 
the current swift, and the wood is Hable to be carried over 
and drawn under the boom and lost. A pond of consider-
able size is formed near the mouth of West River in the 
town of Brattleboro by water set back from the Connecti-
cut by the dam at Vernon. Plaintiff maintains a boom at 
this point to hold and control the logs driven down West 
River until the water in the Connecticut has receded suffi-
ciently to permit of their being held in the boom at Hins-
dale.

“ On March 25, 1919, the plaintiff began putting the 
pulp wood into the West River and its tributaries, the
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water in these streams then being high, intending to drive 
it down the river and thence into the Connecticut and 
down that river to its mill in Hinsdale. In anticipation 
of the probable high water in the Connecticut, plaintiff 
had previously placed its boom across West River near 
its mouth to hold the wood there until the water in the 
Connecticut had receded enough to allow it to be held at 
the mill at Hinsdale. The wood floated down West River 
on the high water, and at the head of the drive reached 
the boom at the mouth of West River on March 27, 1919. 
At that time the Connecticut was so high and its current 
so swift that it was not thought safe to let the wood into 
that river, as it could not be held at the Hinsdale boom. 
For this reason and no other the plaintiff held its wood in 
the boom at Brattleboro. The Connecticut was not suit-
able for driving pulp wood from the time the drive began 
until April 3d, on which date the plaintiff’s servants cut 
the boom at the mouth of West River so that the wood 
could pass into the Connecticut. Prior to April 3d, only 
about 4,000 cords of the wood had reached and been held 
at the West River boom. The balance arriving later went 
through to Hinsdale without stopping. On March 28, 
1919, when there was by estimation about 4,000 cords of 
wood in the West River boom, it broke, allowing some of 
the wood to escape into the Connecticut and onto the 
Retreat meadow in Brattleboro near the mouth of West 
River. The boom was repaired on March 29, 1919. At 
this time the part of West River where the wood lay back 
of the boom, called the holding ground, was frozen, so the 
wood, if not boomed, could not have continued on its 
journey into the Connecticut at that time. On April 1, 
1919, about 1,500 cords of the pulp wood was being held 
in plaintiff’s boom at the mouth of West River. Some 
wood that was lodged on an island and the wood on the 
Retreat meadow remained after the boom was cut. The 
latter remained on the meadow about two weeks and had
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to be taken out by a process called ‘ booming ’ or ‘ warp-
ing.’ None of this 1,500 cords was cut in the town of 
Brattleboro. All of it had been carried down West River 
and was destined for the plaintiff’s mill at Hinsdale, N. H., 
by way of the Connecticut. The drive of pulp wood down 
West River to the Connecticut and thence to the rossing 
plant at Hinsdale was in continuous operation from March 
25th until it was completed on May 9th, and was con-
ducted properly to make an uninterrupted passage, so far 
as possible.”

On these findings the Supreme Court held that the 
interstate transit did not begin until the wood left the 
Brattleboro boom. Everything before that was merely 
preparations. The floating of the logs from the West 
River towns to Hinsdale was interrupted, and the inter-
ruption, although only long enough to secure safety in 
the drive, was for the benefit of the owner and in law 
postponed the initial step in the interstate transit until 
the wood was released from the Brattleboro boom. The 
court, therefore, held the wood taxable at Brattleboro 
and reversed the County Court.

Mr. William C. Cannon and Mr. Melville P. Maurice, 
with whom Mr. Theodore W. Morris Jr., was on the 
briefs, for petitioner.

Mr. Arthur P. Carpenter and Mr. Ernest W. Gibson 
for respondent.

The facts clearly establish that the immediate destina-
tion of the wood, when it was started from the forest, was 
the pond behind the boom at the mouth of West River in 
Brattleboro. The wood was cut in the various towns in 
the West River Valley, and floated down the tributaries 
of West River, and that river itself, until it was gathered 
together in that Safe haven, the pond, caused by the set-
back of the water of the Connecticut, behind the plain-
tiff’s boom, called the “ holding ground.” The petitioner’s 
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intention to float the wood, at some indefinite time, to its 
rossing mill at Hinsdale, is wholly immaterial. Coe v. 
Errol, 116 U. S. 517; Diamond Match Co. v. Ontonagon, 
188 U. S. 82; Bacon v. Illinois, 227 U. S. 504; General Oil 
Co. v. Crain, 209 U. S. 211; Susquehanna Coal Co. v. 
South Amboy, 228 U. S. 665; Burlington Lumber Co. v. 
Willetts, 118 Ill. 559; Prairie Oil & Gas Co. v. Ehrhardt, 
244 Ill. 634.

When general statements in findings of fact made by the 
lower court are opposed to specific findings, as to what ac-
tually took place, made at the same time, the specific find-
ings will control. McCormick v. National Surety Co., 134 
Cal. 510; Gebhard v. Merchant, 84 Ark. 359.

The interpretation given to findings of fact of a lower 
court by the State Supreme Court is binding here.

The findings of fact referred to when read as a whole 
and in the light of the specific findings, as to what actu-
ally took place, clearly support the interpretation given to 
them by the Vermont Supreme Court, namely, that at the 
time of the assessment of the tax, April 1, 1919, the pulp 
wood “ was then at rest in the boom at Brattleboro for a 
time necessarily indefinite and for a purpose beneficial to 
the plaintiff.” The plaintiff made preparations long in 
advance of starting the wood down West River and its 
tributaries to stop the wood in the “ holding ground ” at 
Brattleboro. It built and maintained a boom there, and 
as early as the middle of March, ten days before any of 
the wood started down the river, it 11 placed its boom 
across West River near its mouth and in the town of 
Brattleboro for the purpose of holding the wood in the 
West River until the water in the Connecticut, had re-
ceded enough to allow the wood to be held on said river 
at plaintiff’s said mill at Hinsdale.” For whose “ con-
venience and benefit ” was this boom at the mouth of 
West River built and maintained if not for the conven-
ience and benefit of the plaintiff?
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The plaintiff apparently loses sight of the distinction 
between the cases where property is delivered to a com-
mon carrier for transportation out of the State and the 
cases where property, as in this case, is being transported 
by the owner and is at all times under its control.

The plaintiff had the privilege of continuing the trans-
portation, but of this it might avail itself or not as it 
chose. It might sell the wood in Vermont or forward 
it, as it saw fit. It was in its possession with the control 
of absolute ownership. It may have intended, at an in-
definite time, to forward the wood to its rossing mill in 
Hinsdale, N. H., but this intention, while the wood re-
mained in the boom at Brattleboro and before it had been 
started from the boom on its final journey, did not make 
it immune from local taxation.

In an action to recover money paid as a tax the burden 
is upon the plaintiff to show that the tax was illegally as-
sessed; or, to be specific, to establish the interstate char-
acter of the transportation.

Mr . Chief  Justice  Taft , after stating the case, de-
livered the opinion of the Court.

The Vermont Supreme Court depended for its conclu-
sions chiefly upon Coe v. Errol, 116 U. S. 517, which is the 
leading case on this subject. There logs had been cut on 
Wentworth’s Location in New Hampshire during the 
winter, and had been drawn down to Errol in the same 
State, and placed in dear Stream and on the banks 
thereof on lands of John Akers and part on land of 
George C. Demerritt in said town, to be from thence 
floated down the Androscoggin River to the State of 
Maine (p. 518).

It is not clear how long they had lain there, but cer-
tainly for part of one winter season. This Court, speak-
ing by Mr. Justice Bradley, sought to fix the time when
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such logs, in the course of their being taken from New 
Hampshire to Maine, ceased to be part of the mass of 
property of New Hampshire and passed into the im-
munity from state taxation as things actually in inter-
state commerce. The learned Justice states the rule to 
be “ that such goods do not cease to be part of the general 
mass of property in the State, subject, as such, to its 
jurisdiction, and to taxation in the usual way, until they 
have been shipped, or entered with a common carrier for 
transportation to another State, or have been started 
upon such transportation in a continuous route or 
journey.” (P. 527.)

Again, on page 528, Justice Bradley said: “ The carry-
ing of them in carts or other vehicles, or even floating 
them, to the depot where the journey is to commence is 
no part of that journey. That is all preliminary work, 
performed for the purpose of putting the property in a 
state of preparation and readiness for transportation. 
Until actually launched on its way to another State, or 
committed to a common carrier for transportation to such 
State, its destination is not fixed and certain. It may 
be sold or otherwise disposed of within the State, and 
never put in course of transportation out of the State. 
Carrying it from the farm, or the forest, to the depot, is 
only an interior movement of the property, entirely 
within the State, for the purpose, it is true, but only for 
the purpose, of putting it into a course of exportation; 
it is no part of the exportation itself. Until shipped or 
started on its final journey out of the State its exporta-
tion is a matter altogether in fieri, and not at all a fixed 
and certain thing.

“ The application of these principles to the present case 
is obvious. The logs which were taxed, and the tax on 
which was not abated by the Supreme Court- of New 
Hampshire, had not, when so taxed, been shipped or 
started on their final voyage or journey to the State of
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Maine. They had only been drawn down from Went-
worth’s Location to Errol, the place from which they were 
to be transported to Lewiston in the State of Maine. 
There they were to remain until it should be convenient 
to send them to their destination.” (P. 528.)

The question here then is, Where did the interstate 
shipment begin? When the wood was placed in the 
waters of the West River in the towns of Jamaica, Strat-
ton, Londonderry and Winhall, or at the boom in Brattle-
boro? The whole drive was ten thousand cords. Six 
thousand cords of that, shipped from these towns after 
the third of April, went through directly to Hinsdale, 
New Hampshire, without stopping. Certainly that was 
a continuous passage and the wood when floating in the 
West River was as much in interstate commerce as when 
on the Connecticut. Why was it any more in interstate 
commerce than that which had been shipped before April 
3rd from the same towns for the same destination by the 
same natural carrying agency, to wit, the flowing water 
of the West and Connecticut Rivers? Did the fact that 
before April 3rd the waters of the Connecticut were 
frozen, or so high as to prevent the logs reaching Hins-
dale, requiring a temporary halting at the mouth of the 
West River, break the real continuity of the interstate 
journey? We think not. The preparation for the inter-
state journey had all been completed at the towns on the 
West River where the wood had been put in the stream. 
The boom at the mouth of the West River did not con-
stitute an entrepot or depot for the gathering of logs 
preparatory for the final journey. It was only a safety 
appliance in the course of the journey. It'was a harbor 
of refuge from danger to a shipment on its way. It was 
not used by the owner for any beneficial purpose of his 
own except to facilitate the safe delivery of the wood at 
Hinsdale on their final journey already begun. The logs 
were not detained to be classified, measured, counted
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or in any way dealt with by the owner for his benefit, 
except to save them from destruction in the course of 
their journey that but for natural causes, over which he 
could exercise no control, would have been actually con-
tinuous. This was not the case in Coe v. Errol. It is 
evident from the statement of that case, and Mr. Justice 
Bradley’s language, that the logs were partly drawn and 
partly floated to Errol and deposited some in the stream 
and some on the banks, where “ they were to remain until 
it should be convenient to send them to their destina-
tion,” and they were being gathered there for the whole 
previous winter season. It was an entrepot or depot 
as the Justice several times describes it. The mere fact 
that the owner intended to send them out of the State 
under such circumstances did not put them into transit 
in interstate commerce. But here, we have the intention 
put into accomplishment by launching, and manifested 
by an actually continuous journey of more than half the 
drive, with a halting of less than half of it in the course 
of the interstate journey to save it from loss, and only 
for that purpose.

The case at bar is easily distinguishable from the 
other cases cited by the Vermont Supreme Court. In 
Bacon v. Illinois, 227 U. S. 504, Bacon had bought ship-
ments of grain in transitu from Western States to New 
York in the contract for which the carriers had given the 
shipper the right to remove it “ for the mere temporary 
purposes of inspecting, weighing, cleaning, clipping, dry-
ing, sacking, grading or mixing, or changing the owner-
ship, consignee or destination.” On arrival of the grain 
in Chicago, Bacon removed the grain from the cars to 
his private elevator. This removal was for the purpose 
of inspecting, weighing, grading, mixing, etc., but not to 
change its ownership, consignee or destination. It was 
held that whatever his intention, the grain was at rest 
within his complete power of disposition and held for his
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own benefit and was taxable. His storing of the grain 
was not to facilitate interstate shipment of the grain, or 
save it from the danger of the journey. It was to enable 
him to treat the grain so as to enable him more con-
veniently to dispose of it. He made his warehouse a 
depot for its preparation for further shipment and sale. 
He had thus suspended the interstate commerce journey 
and brought the grain within the taxable jurisdiction of 
the State.

So, in General Oil Co. v. Crain, 209 U. S. 211, the Oil 
Company had its principal place of business in Memphis, 
Tennessee, for the manufacture and sale of illuminating 
oils in interstate commerce. It imported oil from other 
States and put it into a tank, appropriately marked for 
distribution in smaller vessels to fill orders for oil already 
sold in Arkansas, Louisiana and Mississippi. The Court 
held that the first shipment had ended, that its storage 
at Memphis for division and distribution to various 
points was for the business purposes and profit of the 
company. The Court continued: “ It was only there 
for distribution, it is said, to fulfill orders already re-
ceived. But to do this required that the property be 
given a locality in the State beyond a mere halting in its 
transportation.” (P. 231.) The tank at Memphis thus 
became a depot in its oil business for preparing the oil 
for another interstate journey. So far as it bears upon 
this case, American Steel & Wire Co. v. Speed, 192 U. S. 
500, presented a similar state of facts and ruling.

In Diamond Match Co. v. Ontonagon, 188 U. S. 82, the 
company cut one hundred and eighty million feet of 
timber for the purpose of saving the same from fire 
and to protect and preserve it put it into the Ontonagon 
River, Michigan. It was drawn down to the mouth of 
the river into the township of Ontonagon, Michigan, to 
the sorting ground and pier jams of the company, and 
there it was taxed. The logs remained there and were
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shipped as they were needed to Green Bay, Wisconsin, to 
the mills of the company. Not more than forty million 
feet a season were needed. Palpably the company’s sort-
ing grounds and pier jams were a depot for the keeping 
of the logs for the business purposes of the company and 
there was no interstate commerce until the final ship-
ment to Green Bay began.

In the cases of Brown n . Houston, 114 U. S. 622, and 
Pittsburg & Southern Coal Co. v. Bates, 156 U. S. 577, 
the coal in barges in the Mississippi River which was the 
subject of taxation had come to rest in Louisiana, after 
a trip from Pittsburg, and was being held for sale to any-
one who might wish to buy.

The interstate commerce clause of the Constitution 
does not give immunity to movable property from local 
taxation which is not discriminative, unless it is in actual 
continuous transit in interstate commerce. When it is 
shipped by a common carrier from one State to another, 
in the course of such an uninterrupted journey it is 
clearly immune. The doubt arises when there are inter-
ruptions in the journey and when the property in its 
transportation is under the complete control of the owner 
during the passage. If the interruptions are only to pro-
mote the safe or convenient transit, then the continuity of 
the interstate trip is not broken. State v. Engle, 34 N. J. 
L. 425; State n . Carrigan, 39 N. J. L. 35. This was the 
case in Kelley v. Rhoads, 188 U. S. 1, in which sheep, 
driven 500 miles from Utah to Nebraska, which travelled 
nine miles a day, were held immune from taxation in 
Wyoming where they stopped and grazed on their way. 
Another instance is as to that part of the logs in Coe n . 
Errol, which were not before this Court because the 
Supreme Court of New Hampshire had found them non- 
taxable in New Hampshire. They were cut in Maine and 
were floated down the Androscoggin on their way to 
Lewiston, Maine, but were delayed for a season at Errol,
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New Hampshire, because of low water. In. the cases just 
cited the transit had begun in one State and was con-
tinued through another on the way to a third. This cir-
cumstance strengthened the inference that the interrup-
tion in the intermediate State did not destroy interstate 
continuity of the trip. But this is not always so, as 
Bacon v. Illinois and General Oil Co. v. Crain show. In 
other words, in such cases interstate continuity of transit 
is to be determined by a consideration of the various 
factors of the situation. Chief among these are the in-
tention of the owner, the control he retains to change 
destination, the agency by which the transit is effected, 
the actual continuity of the transportation, and the oc-
casion or purpose of the interruption during which the tax 
is sought to be levied.

Of all the cases in this Court where such movable prop-
erty has been held taxable, none is nearer in its facts 
than Coe n . Errol to the ’case at bar. We have pointed 
out the distinction between the two which requires a dif-
ferent conclusion here.

Reversed and remanded for further pro-
ceedings not inconsistent with this opinion.

UNITED STATES v. LANZA ET AL.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR 
THE WESTERN DISTRICT OF WASHINGTON.

No. 39. Argued November 23, 1922.—Decided December 11, 1922.

1. The second section of the Eighteenth Amendment, declaring “ The 
Congress and the several States shall have concurrent power to en-
force this article by appropriate legislation,” means that power to 
take legislative measures to make the policy of the amendment 
effective shall exist in Congress in respect of the territorial limits of 
the United States, and that, at the same time, the like power of 
the several States within their territorial limits shall not cease to 
exist. P. 381.
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2. The Amendment did not displace or cut down state laws consistent 
with it. P. 381.

3. The Amendment is not, properly speaking, the source of the State 
prohibitory power, but,- rather, its effect is to put an end to 
restrictions on the State’s power arising from the Federal Constitu-
tion, and to leave the State free to enact prohibition laws applying 
to all transactions within her limits. P. 381.

4. When the same act is an offense against both state and federal 
governments, its prosecution and punishment by the latter after 
prosecution and punishment by the former, is not double jeopardy, 
within the Fifth Amendment. P. 382.

5. In the absence of special provision by Congress to the contrary, 
conviction and punishment in a state court under a state law for 
making, transporting and selling intoxicating liquors, is not a bar 
to a prosecution in a court of the United States under the Na-
tional Prohibition Law, for the same acts. P. 385.

268 Fed. 864, reversed.

Error  to an order of the District Court, sustaining a 
special plea in bar and dismissing five counts of an indict-
ment.

Mr. Solicitor General Beck, with whom Mr. Alfred A. 
Wheat, Special Assistant to the Attorney General, was on 
the briefs, for the United States.

Mr. John F. Dore for defendants in error.

Mr . Chief  Justice  Taft  delivered the opinion of the 
Court.

This is a writ of error by the United States under the 
Criminal Appeals Act (c. 2564, 34 Stat. 1246), to reverse 
an order of the District Court for the Western District of 
Washington dismissing five counts of an indictment pre-
sented against the defendants in error April 28, 1920. 
The first of these charged the defendants with manufac-
turing intoxicating liquor, the second with transporting it, 
the third with possessing it, and the fourth and fifth with 
having a still and material designed for its manufacture,
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about April 12, 1920, in violation of the National Pro-
hibition Act (c. 85, 41 Stat. 305). The defendants filed a 
special plea in bar setting out that on April 16, 1920, an 
information was filed in the Superior Court of Whatcom 
County, Washington, charging the same defendants with 
manufacturing, transporting and having in possession the 
same liquor, and that on the same day a judgment was en-
tered against each defendant for $250 for manufacturing, 
$250 for transporting, and $250 for having in possession 
such liquor. The information was filed under a statute of 
Washington in force before the going into effect of the 
Eighteenth Amendment, and passage of the National 
Prohibition Act. (Remington’s Codes & Stats., § 6262, 
as amended by Session Laws 1917, c. 19, p. 46.) The 
Government demurred to the plea. The District Court 
sustained the plea and dismissed the five counts. United 
States v. Peterson, 268 Fed. 864. No jpoint is made by 
the Government in the assignments of error that counts 
four and five, for having a still and material in possession, 
were not covered by the information, and judgment by 
the state court.

The Eighteenth Amendment is as follows:
11 Section 1. After one year from the ratification of this 

article the manufacture, sale, or transportation of intoxi-
cating liquors within, the importation thereof into, or the 
exportation thereof from the United States and all terri-
tory subject to the jurisdiction thereof for beverage pur-
poses is hereby prohibited.

11 Sec. 2. The Congress and the several States shall have 
concurrent power to enforce this article by appropriate 
legislation.”

The defendants insist that two punishments for the 
same act, one under the National Prohibition Act and the 
other under a state law, constitute double jeopardy under 
the Fifth Amendment; and in support of this position it is 
argued that both laws derive their force from the same
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authority,—the second section of the Amendment,—and 
therefore that in principle it is as if both punishments 
were in prosecutions by the United States in its courts.

Consideration of this argument requires an analysis of 
the reason and purpose of the second section of the 
Amendment. We dealt with both sections in the Na-
tional Prohibition Cases, 253 U. S. 350. The conclusions 
of the Court, relevant here, are Nos. 6, 7, 8 and 9.

“ 6. The first section of the Amendment—the one em-
bodying the prohibition—is operative throughout the en-
tire territorial limits of the United States, binds all legis-
lative bodies, courts, public officers and individuals within 
those limits, and of its own force invalidates every legis-
lative act—whether by Congress, by a state legislature, 
or by a territorial assembly—which authorizes or sanc-
tions what the section prohibits.

“ 7. The second section of the Amendment—the one 
declaring ‘ The Congress and the several States shall have 
concurrent power to enforce this article by appropriate 
legislation ’—does not enable Congress or the several 
States to defeat or thwart the prohibition, but only to 
enforce it by appropriate means.

“ 8. The words ‘ concurrent power ’ in that section do 
not mean joint power, or require that legislation there-
under by Congress, to be effective, shall be approved or 
sanctioned by the several States or any of them; nor do 
they mean that the power to enforce is divided between 
Congress and the several States along the lines which 
separate or distinguish foreign and interstate commerce 
from intrastate affairs.

“ 9. The power confided to Congress by that section, 
while not exclusive, is territorially coextensive with the 
prohibition of the first section, embraces manufacture and 
other intrastate transactions as well as importation, ex-
portation and interstate traffic, and is in no wise depend-
ent on or affected by action or inaction on the part of the 
several States or any of them.”
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The Amendment was adopted for the purpose of estab-
lishing prohibition as a national policy reaching every part 
of the United States and affecting transactions which are 
essentially local or intrastate, as well as those pertaining 
to interstate or foreign commerce. The second section 
means that power to take legislative measures to make 
the policy effective shall exist in Congress in respect of 
the territorial limits of the United States and at the same 
time the like power of the several States within their ter-
ritorial limits shall not cease to exist. Each State, as also 
Congress, may exercise an independent judgmeht in select-
ing and shaping measures to enforce prohibition. Such as 
are adopted by Congress become laws of the United States 
and such as are adopted by a State become laws of that 
State. They may vary in many particulars, including the 
penalties prescribed, but this is an inseparable incident of 
independent legislative action in distinct jurisdictions.

To regard the Amendment as the source of the power 
of the States to adopt and enforce prohibition measures is 
to take a partial and erroneous view of the matter. Save 
for some restrictions arising out of the Federal Constitu-
tion, chiefly the commerce clause, each State possessed 
that power in full measure prior to the Amendment, and 
the probable purpose of declaring a concurrent power to 
be in the States was to negative any possible inference 
that in vesting the National Government with the power 
of country-wide prohibition, state power would be ex-
cluded. In effect the second section of the Eighteenth 
Amendment put an end to restrictions upon the State’s 
power arising out of the Federal Constitution and left her 
free to enact prohibition laws applying to all transactions 
within her limits. To be sure, the first section of the 
Amendment took from the States all power to authorize 
acts falling within its prohibition, but it did not cut down 
or displace prior state laws not inconsistent with it. Such 
laws derive their force, as do all new ones consistent with
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it, not from this Amendment, but from power originally 
belonging to the States, preserved to them by the Tenth 
Amendment, and now relieved from the restriction here-
tofore arising out of the Federal Constitution. This is 
the ratio decidendi of our decision in Vigliotti v. Pennsyl-
vania, 258 U. S. 403.

We have here two sovereignties, deriving power from 
different source^, capable of dealing with the same subject-
matter within the same territory. Each may, without in-
terference by the other, enact laws to secure prohibition, 
with the limitation that no legislation can give validity 
to acts prohibited by the Amendment. Each government 
in determining what shall be an offense against its peace 
and dignity is exercising its own sovereignty, not that of 
the other.

It follows that an act denounced as a crime by both 
national and state sovereignties is an offense against the 
peace and dignity of both and may be punished by each. 
The Fifth Amendment, like all the other guaranties in the 
first eight amendments, applies only to proceedings by the 
Federal Government, Barron v. Baltimore, 7 Pet. 243, and 
the double jeopardy therein forbidden is a second prose-
cution under authority of the Federal Government after 
a first trial for the same offense under the same authority. 
Here the same act was an offense against the State of 
Washington, because a violation of its law, and also an 
offense against the United States under the National Pro-
hibition Act. The defendants thus committed two differ-
ent offenses by the same act, and a conviction by a court 
of Washington of the offense against that State is not a 
conviction of the different offense against the United 
States and so is not double jeopardy.

This view of the Fifth Amendment is supported by a 
long line of decisions by this Court. In Fox n . Ohio, 5 
How. 410, a judgment of the Supreme Court of Ohio was 
under review. It affirmed a conviction under a state law
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punishing the uttering of a false United States silver dol-
lar. The law was attacked as beyond the power of the 
State. One ground urged was that, as the coinage of the 
dollar was entrusted by the Constitution to Congress, it 
had authority to protect it against false coins by prohib-
iting not only the act of making them but also the act of 
uttering them. It was contended that if the State could 
denounce the uttering, there would be concurrent juris-
diction in the United States and the State, a conviction 
in the state court would be a bar to prosecution in a fed-
eral court, and thus a State might confuse or embarrass 
the Federal Government in the exercise of its power to 
protect its lawful coinage. Answering this argument, Mr. 
Justice Daniel for the Court said (p. 435):

“ It is almost certain, that, in the benignant spirit in 
which the institutions both of the state and federal sys-
tems are administered, an offender who should have suf-
fered the penalties denounced by the one would not be 
subjected a second time to punishment by the other for 
acts essentially the same, unless indeed this might occur in 
instances of peculiar enormity, or where the public safety 
demanded extraordinary rigor. But were a contrary 
course of policy and action either probable or usual, this 
would by no means justify the conclusion, that offences 
falling within the competency of different authorities to 
restrain or punish them would not properly be subjected 
to the consequences which those authorities might ordain 
and affix to their perpetration.”

This conclusion was affirmed in United States v. Mari-
gold, 9 How. 560, 569, where the same Justice said that 
“ the same act might, as to its character and tendencies, 
and the consequences it involved, constitute an offence 
against both the State and Federal Governments, and 
might draw to its commission the penalties denounced 
by either, as appropriate to its character in reference to 
each.”
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The principle was reaffirmed in Moore N. Illinois, 14 
How. 13; in United States v. Cruikshank, 92 U. S. 542, 
550, 551; in Ex parte Siebold, 100 U. S. 371, 389, 390, 
391; in Cross v. North Carolina, 132 U. S. 131, 139; in 
Pettibone v. United States, 148 U. S. 197, 209; in Crossley 
v. California, 168 U. S. 640, 641; in Southern Ry. Co. v. 
Railroad Commission of Indiana, 236 U. S. 439; in Gilbert 
v. Minnesota, 254 U. S. 325, 330, and, finally, in Mc-
Kelvey v. United States, ante, 353.

In Southern Ry. Co. v. Railroad Commission of Indiana, 
supra, Mr. Justice Lamar used this language (p. 445):

11 In support of this position numerous cases are cited 
which, like Cross v. North Carolina, 132 U. S. 131, hold 
that the same act may constitute a criminal offense 
against two sovereignties, and that punishment by one 
does not prevent punishment by the other. That doctrine 
is thoroughly established. But, upon an analysis of the 
principle on which it is founded, it will be found to relate 
only to cases where the act sought to be punished is one 
over which both sovereignties have jurisdiction. This 
concurrent jurisdiction may be either because the nature 
of the act is such that at the same time it produces effects 
respectively within the sphere of state and federal regula-
tion and thus violates the laws of both; or, where there 
is this double effect in a matter of which one can ex-
ercise control but an authoritative declaration that the 
paramount jurisdiction of one shall not exclude that of 
the other.”

These last words are peculiarly appropriate to the case 
presented by the two sections of the Eighteenth Amend-
ment. The court below is the only District Court which 
has held conviction in a state court a bar to prosecution 
for the same act under the Volstead Law. United States 
v. Holt, 270 Fed. 639; United States v. Bostow, 273 Fed. 
535; United States v. Regan, 273 Fed. 727; United States 
v. Ratagczak, 275 Fed. 558.
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Counsel for defendants in error invokes the principle 
that, as between federal and state jurisdictions over the 
same prisoner, the one which first gets jurisdiction may 
first exhaust its jurisdiction to the exclusion of the other. 
Ponzi v. Fessenden, 258 U. S. 254. This is beside the 
point and has no application. The effect of the ruling of 
the court below was to exclude the United States from 
jurisdiction to punish the defendants after the state 
court had exhausted its jurisdiction and when there was 
no conflict of jurisdiction.

If Congress sees fit to bar prosecution by the federal 
courts for any act when punishment for violation of state 
prohibition has been imposed, it can, of course, do so by 
proper legislative provision; but it has not done so. If 
a State were to punish the manufacture, transportation 
and sale of intoxicating liquor by small or nominal fines, 
the race of offenders to the courts of that State to plead 
guilty and secure immunity from federal prosecution for 
such acts would not make for respect for the, federal 
statute or for its deterrent effect. But it is not for us 
to discuss the wisdom of legislation, it is enough for us 
to hold that, in the absence of special provision by Con-
gress, conviction and punishment in a state court under a 
state law for making, transporting and selling intoxicating 
liquors is not a bar to a prosecution in a court of the 
United States under the federal law for thq same acts.

Judgment reversed with direction to sustain the 
demurrer to the special plea in bar of the defendants 
and for further proceedings in conformity with this 
opinion.

45646°—23----- 25
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REGAL DRUG CORPORATION v. WARDELL, 
UNITED STATES COLLECTOR OF INTERNAL 
REVENUE OF THE FIRST DISTRICT OF CALI-
FORNIA.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
NINTH CIRCUIT.

No. 108. Submitted November 28, 1922.—Decided December 11, 
1922.

Lipke v. Lederer, 259 U. S. 557, followed, to the effect that penal-
ties and so-called taxes for alleged violations of the National Pro-
hibition Act, cannot be imposed and summarily enforced by dis-
traint of property, without notice and an opportunity to be heard; 
and that Rev. Stats., § 3224, does not preclude injunctive relief 
against such unlawful action. P. 390.

273 Fed. 182, reversed.

Certi orari  to a decree of the Circuit Court of Appeals, 
affirming a decree of the District Court, which sustained 
a demurrer and dismissed the bill in a suit brought by 
the petitioner to enjoin the respondent revenue collector 
from enforcing collection of unlawful taxes and penalties.

Mr. John W. Preston for petitioner.

Mr. Solicitor General Beck, Mrs. Mabel Walker Wille- 
brandt, Assistant Attorney General, and Mr. Robert P. 
Reeder, Special Assistant to the Attorney General, for 
respondent.

The Government concedes that under the decision in 
Lipke v. Lederer, 259 U. S. 557, penalties and double 
taxes could not be collected in the manner here attempted.

But it contends that under tax laws which antedated 
the National Prohibition Act, and which were expressly 
retained under that act, the Commissioner of Internal 
Revenue properly levied taxes (not double taxes) on the 
distilled spirits and wines used for beverage purposes,



REGAL DRUG CO. v. WARDELL.

Opinion of the Court.

387

386

and the Collector of Internal Revenue properly sought 
to collect such taxes by distraint proceedings.

Section 35 of the Prohibition Act provides: “All pro-
visions of law that are inconsistent with this Act are 
repealed only to the extent of such inconsistency and 
the regulations herein provided for the manufacture or 
traffic in intoxicating liquor shall be construed as in addi-
tion to existing laws. This Act shall not relieve anyone 
from paying any taxes or other charges imposed upon 
the manufacture or traffic in such liquor.”

There is nothing in Lipke v. Lederer which militates 
against this portion of § 35 or which shows that pre-
existing taxes may not be collected in the manner in 
which such taxes had been collectible.

In United States v. Yuginovich, 256 U. S. 450, this 
Court said: “ That Congress may, under the broad au-
thority of the taxing power tax intoxicating liquors not-
withstanding their production is prohibited and punished, 
we have no question. . . . Congress manifested an in-
tention to tax liquors illegally as well as those legally 
produced, which was within its constitutional power.”

In the License Tax Cases, 5 Wall. 462, it was expressly 
decided that Congress might tax businesses which were 
prohibited by valid state laws. See Youngblood v. Sexton, 
32 Mich. 406, per Cooley, C. J.

Mr . Just ice  Mc Kenna  delivered the opinion of the 
Court.

The case involves the legality of taxes, assessments or 
penalties under the revenue law or the National Prohibi-
tion Act, upon certain distilled spirits and liquors of the 
Regal Drug Corporation (herein called complainant), and 
the distraint of its store and the property contained 
therein.

The remedy sought is by injunction against respondent, 
Wardell, as Collector of Internal Revenue, from taking 
or continuing in possession of the store and its property, 
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or from conducting any action or proceeding to enforce the 
collection of the taxes, assessments or penalties.

Complainant presented the grounds of its prayer in a 
bill of complaint filed in the Southern Division of the 
United States District Court for the Northern District of 
California.

The Collector demurred to the bill on the ground, 
among others, that complainant had a “plain, speedy, 
adequate and complete remedy at law.” The District 
Court sustained the demurrer and decreed the dismissal 
of the suit. The ruling and decree were affirmed upon 
appeal of complainant by the Circuit Court of Appeals 
for the Ninth Circuit.

The bill of complaint is an amended one. A summary 
of its allegations is all that is necessary and the facts 
alleged may be assumed to be true. They are as follows: 
The complainant is a corporation under the laws of Cali-
fornia and the defendant (respondent here) is the United 
States Collector of Internal Revenue for the First District 
of California. On the 28th day of October, 1919, com-
plainant was the holder of a permit duly issued to it to 
sell intoxicating liquor and distilled spirits for non-bev- 
erage purposes, and continued to be the holder thereof 
until some time in June, 1920, during which time it was 
in force.

During that time complainant purchased and withdrew 
from the bonded warehouses distilled spirits and intoxicat-
ing liquors to the amount of 17,900 gallons, and also 450 
gallons of sweet wines containing not over 21% of alcohol, 
and purchased about 20 gallons of dry wines containing 
not over 14% of alcohol. All taxes and assessments 
against the spirits and liquors that were levied or could 
be levied were paid by the complainant in advance, and 
during the time the permit was in force complainant sold 
and disposed of the spirits and liquors under the permit, 
“ and under and in accordance with the provisions of the 
National Prohibition Act.” Complainant also complied



REGAL DRUG CO. v. WARDELL. 389

386 Opinion of the Court.

with the law in regard to filing a bond in the sum of 
$100,000.

Complainant had in its drug store during the time men-
tioned, a stock of drugs, medicines and sundries of the 
value of about $15,000.

That in or about the month of June, 1920, the Com-
missioner of Internal Revenue levied against complainant 
a so-called assessment or tax at the rate of $6.40 per gal-
lon, amounting in the aggregate to $115,092.50, upon all 
distilled liquors that had' been withdrawn by complainant 
from the bonded warehouses between October 28, 1919, 
and the time when complainant’s permit to sell and dis-
pose of the spirits was revoked, to wit, in the month of 
June, 1920.

The Commissioner also levied arbitrarily, a so-called 
tax or assessment against complainant at the rate of 40 
cents a gallon on the sweet wines purchased and disposed 
of by complainant, and 16 cents a gallon on the dry wines.

None of the levies were either taxes or assessments but 
were fines and penalties imposed on complainant without 
notice or a hearing.

Complainant had already paid taxes on all of the arti-
cles amounting to the sum of $39,656.89. The Commis-
sioner of Internal Revenue claimed and claims there is 
due the further sum of $75,592.61.

The Commissioner also levied against complainant a 
penalty of $500 for selling spirits in violation of law, and 
a penalty of $93.75 for conducting the business of a recti-
fier, in-violation of law, and a penalty of $1,000 a month 
for having manufactured distilled spirits or intoxicating 
liquors in violation of law.

The levies of the taxes and assessments were without 
notice or hearing, or that the same were proposed, and 
complainant was, therefore, without knowledge or infor-
mation of the proposed action or the basis or grounds 
of it. No evidence was taken or received by the Com-
missioner in regard thereto prior to the attempted levy.



390 OCTOBER TERM, 1922.

Opinion of the Court. 260 U. S.

On the 19th day of July, 1920, the Commissioner took 
possession of complainant’s drug store and of the entire 
stock of drugs and goods therein, excluding complainant 
therefrom, and is proceeding to and threatening to sell 
the same in order to satisfy the so-called assessments or 
taxes and penalties, and that the damage done to com-
plainant will be irreparable.

The District Court, comparing the inconvenience and 
loss to the parties from a preliminary injunction, said it 
would grant one but for | 3224 1 of the Revised Statutes 
of the United States, which the court considered applied 
and forbade relief by injunction. The court also ex-
pressed a doubt of the validity of the tax but was of the 
view that the fact did not preclude the application of 
the statute. For this conclusion the court cited Snyder 
v. Marks, 109 U. S. 189; Dodge v. Osborn, 240 U. S. 118, 
and other cases.

1 Sec. 3224. No suit for the purpose of restraining the assessment 
or collection of any tax shall be maintained in any court.

The court decreed the dismissal of the suit. The Cir-
cuit Court of Appeals affirmed the decree, citing the same 
cases, and expressed the view that they conclusively 
determined against relief by injunction, even if the tax 
could be considered “ in the nature of a penalty.”

Since the decision of the Circuit Court of Appeals we 
have decided a case which is a necessary factor to be 
considered. In Lipke v. Lederer, 259 U. S. 557, the power 
of a collector of internal revenue under circumstances 
such as are presented by this record was passed upon, the 
limitations upon it, and the rights of one against whom 
it is attempted to be exercised.

The case originated in the District Court of the Eastern 
District of Pennsylvania, and was brought, as the case 
at bar is, to restrain the enforcement of a tax on the 
ground that it was the imposition of a penalty, not a tax, 
and was not preceded by a hearing. The bill was dis-
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missed by the District Court upon the authority of Ket-
terer v. Lederer, 269 Fed. 153, that case deciding that an 
injunction could not be issued to restrain the collection 
of a tax.

The facts of the case were these: Lipke paid all reve-
nue taxes required by the laws for the year ending June 
30, 1920. He held a retail liquor license under the laws 
of the State. On December 29, 1920, he was arrested 
for selling liquor, under the National Prohibition Act, and 
gave bail to appear and answer in the United States 
District Court.

On March 18, 1921, he was notified that there was 
assessed against him a tax (its amount was stated), and 
if not paid within 10 days, a penalty would be added to 
the tax. On March 31st, he received a second demand 
and was advised that, if the tax and penalty were not paid 
within 10 days, collection of the same with accrued in-
terest and costs would “ be made by seizure and sale of 
property.”

To restrain the execution of the threat, the suit was 
brought, Lipke alleging that he was “wholly without 
adequate remedy at law to prevent such seizure of his 
property.”

Passing on § 3244 of the Revised Statutes, which was 
urged against the suit, it was decided that the section 
had no application, and that § 35 of the Prohibition Act 
did not confer the power the Collector threatened to 
exercise. Describing the power, we said, that the Col-
lector was undertaking to punish Lipke “ by fine and 
penalty for an alleged criminal offense without hearing, 
information, indictment or trial by jury, contrary to the 
Federal Constitution.” And we said further that, jf 
the “ section has the meaning ascribed to it by the de-
fendant [the Collector], it is unconstitutional.”

The distinction between a tax and a penalty was em-
phasized. The function of a tax, it was said “ is to pro-
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vide for the support of the government,” the function 
of a penalty clearly involves the “idea of punishment 
for infraction of the law,” and that a condition of its 
imposition is notice and hearing. O’Sullivan v. Felix, 
233 U. S. 318, 324. And even if the imposition may be 
considered a tax, if it have punitive purpose, it must be 
preceded by opportunity to contest its validity. Central 
of Georgia Ry. Co. v. Wright, 207 U. S. 127.

We took pains to say that “ evidence of crime (§ 29) is 
essential to assessment under § 35 ”, and that we could not 
“ conclude, in the absence of language admitting of no 
other construction, that Congress intended that penalties 
for crime should be enforced through the secret findings 
and summary action of executive officers. The guar-
antees of due process of law and trial by jury are not to 
be forgotten or disregarded. See Fontenot v. Accardo, 
278 Fed. 871. A preliminary injunction should have been 
granted.”

The comment and decision are applicable here, and 
decisive. The Government concedes that the case is con-
clusive against the “ penalties and double taxes ”, but con-
tends that, of tax laws which antedated the National Pro-
hibition Act, only inconsistent laws are repealed, and that 
taxes in this case were levied under a law not inconsistent. 
For this § 35 is adduced. Lipke n . Lederer manifestly 
precludes the contention.

The contention encounters, besides, the averments of 
the bill. They assert that all taxes that were or could be 
levied were paid by complainant, and that those against 
which the bill is directed were imposed without notice or 
hearing as penalties for criminal violations of the law. 
The facts are not denied. They impel the application of 
Lipke N. Lederer, and the reversal of the action of the 
District Court and that of the Circuit Court of Appeals.

Reversed and remanded to the District Court for fur-
ther proceedings in accordance with this opinion.
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PENNSYLVANIA COAL COMPANY v. MAHON 
ET AL.

ERROR TO THE SUPREME COURT OF THE STATE OF PENNSYL-
VANIA.

No. 549. Argued November 14, 1922.—Decided December 11, 1922.

1. One consideration in deciding whether limitations on private prop-
erty, to be implied in favor of the police power, are exceeded, is 
the degree in which the values incident to the property are dimin-
ished by the regulation in question; and this is to be determined 
from the facts of the particular case. P. 413.

2. The general rule, at least, is that if regulation goes too far it will 
be recognized as a taking for which compensation must be paid. 
P. 415.

3. The rights of the public in a street, purchased or laid out by 
eminent domain, are those that it has paid for. P. 415.

4. Where the owner of land containing coal deposits had deeded the 
surface with express reservation of the right to remove all the coal 
beneath, the grantees assuming the risk and waiving all claim to 
damages that might arise from such mining, and the property 
rights thus reserved, and contracts made, were valid under the 
state law, and a statute, enacted later, forbade mining in such way 
as to cause subsidence of any human habitation, or public street 
or building, etc., and thereby made commercially impracticable the 
removal of very valuable coal deposits still standing unmined, held, 
that the prohibition exceeded the police power, whether viewed as 
a protection to private surface owners or to cities having only 
surface rights, and contravened the rights of the coal-owner under 
the Contract Clause of the Constitution and the Due Process 
Clause of the Fourteenth Amendment. P. 413.1

1 The following summary of the statute involved is taken from the 
opinion of the Pennsylvania Supreme Court:

The statute is entitled: “An act regulating the mining of anthra-
cite coal; prescribing duties for certain municipal officers; and im-
posing penalties.”

Section 1 provides that it shall be unlawful “ so to conduct the 
operation of mining anthracite coal as to cause the caving-in, col-
lapse, or subsidence of (a) Any public building or any structure cus-

274 Pa. St. 489, reversed.
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Error  to a decree of the Supreme Court of Pennsyl-
vania, for the defendants in error, in their suit to enjoin 
the Coal Company from mining under their property in 
such way as to remove supports and cause subsidence of 
the surface and of their house.

Mr. John W. Davis with whom Mr. Frank W. Wheaton, 
Mr. Henry S. Drinker, Jr., and Mr. Reese H. Harris were 
on the brief, for plaintiff in error.

I. The statute impairs the obligation of the contract 
between the parties.

On August 26, 1921, the Mahons were bound by a 
valid covenant to permit the Coal Company, which had 
sold to them or to their ancestor the surface rights only 
in their lot, to exercise without objection or hindrance

tomarily used by the public as a place of resort, assemblage, or amuse-
ment, including, but not being limited to, churches, schools, hospitals, 
theatres, hotels, and railroad stations; (b) Any street, road, bridge, 
or other public passageway, dedicated to public use or habitually 
used by the public; (c) Any track, roadbed, right of way, pipe, con-
duit, wire, or other facility, used in the service of the public by any 
municipal corporation or public service company as defined by the 
Public Service Company Law; (d) Any dwelling or other structure 
used as a human habitation, or any factory, store, or other industrial 
or mercantile establishment in which human labor is employed; (e) 
Any cemetery or public burial ground.”

Sections 2 to 5, inclusive, place certain duties on public officials and 
persons in charge of mining operations, to facilitate the accomplish-
ment of the purpose of the act.

Section 6 provides the act “ shall not apply to [mines in] town-
ships of the second class [i. e., townships having a population of less 
than 300 persons to a square mile], nor to any area wherein the 
surface overlying the mine or mining operation is wild or unseated 
land, nor where such surface is owned by the owner or operator of 
the underlying coal and is distant more than one hundred and fifty 
feet from any improved property belonging to any other person.”

- Section 7 sets forth penalties; and § 8 reads: “ The courts of com-
mon pleas shall have power to award injunctions to restrain violations 
of this act.” P. L. 1921, p. 1198.
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by them, its reserved right to mine out all the coal, 
without liability to them for damages occasioned thereby, 
which damages had been expressly waived as a condition 
for the grant. On August 27, 1921, the statute com-
pletely annulled this covenant, by giving them the right, 
by injunction, to prevent such mining. The fact that 
this contract was contained in a deed of conveyance does 
not make it any the less a contract within the constitu-
tional protection. A deed is a contract between the 
parties thereto, even though the grantor is a sovereign 
State. Fletcher v. Peck, 6 Cr. 87, 137; Ohio Trust Co. n . 
Debolt, 16 How. 416, 432.

II. The statute takes the property of the Coal Com-
pany without due process of law.

Whenever the use of the land is restricted in any way 
or some incorporeal hereditament is taken away which 
was appurtenant thereto, it constitutes as much a taking 
as if the land itself had been appropriated. Tiedeman, 
State and Federal Control of Real and Personal Property, 
p. 702, § 143; Pumpelly v. Green Bay Co., 13 Wall. 166; 
Commonwealth v. Clearview Coal Co., 256 Pa. St. 238.

If an act would be unconstitutional which specifically 
required one-third of the coal to be left in place to sup-
port the surface, it is in no way saved by the subterfuge 
of permitting the mining, provided this does not cause 
the subsidence which will inevitably result unless the 
Coal Company provides artificial support at a cost exceed-
ing the value of the coal. The theoretical right to remove 
the coal without disturbing the surface is, as a practical 
matter, no more available than was Shylock’s right to his 
pound of flesh.

As pointed out in Justice Kephart’s dissenting opinion, 
the courts of Pennsylvania have recognized three distinct 
estates in mining property: (1) The right to use the sur-
face; (2) the ownership of the subjacent minerals; (3) 
the right to have the surface supported by the subjacent 
strata.
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This third right, called the Third Estate, has been 
recognized as so distinct from the ownership of the sur-
face or of the minerals that it may be transferred to and 
held or conveyed by one who was neither the owner of 
the surface nor of the coal. Penman v. Jones, 256 Pa. 
St. 416; Charnetski n . Coal Co., 270 Pa. St. 459; Young 
v. Thompson, 272 Pa. St. 360.

III. The statute is not a bona fide exercise of the police 
power.

With the swing of the popular pendulum during recent 
years, the descendants of the able lawyers who, forty 
years ago, were employed to draft special legislation, 
are now employed in drafting laws to evade the restric-
tions of the state and federal constitutions. This legisla-
tion divides itself generally into two classes. In the first 
class fall those laws which are prompted by upright and 
public spirited progressives who, impelled by the need 
for the immediate adoption of the reforms which they 
advocate, are impatient at the constitutional restrictions 
on federal and state power, and are unwilling to await 
the enlargement of such powers by constitutional amend-
ment. Examples of this class of law are the two recent 
Child Labor Acts.

The second class consists of laws passed at the in-
sistence of a determined and organized minority, designed 
to confiscate for their benefit the rights of producers of 
property, and passed by a legislature in time of political 
stress, in its anxiety to secure the votes controlled by the 
advocates of the measure. Such a law, we submit, is the 
Kohler Act. To protect a complaisant public from such 
laws is one of the primary functions of the courts.

When it is asserted that a statute is not what the 
legislature sought to have it appear, it is necessary for 
those attacking its constitutionality to1 point, in the 
statute itself, to evidences which, viewed in the light of 
the court’s knowledge of human nature and of legislative 
practice, are sufficient to demonstrate the position taken.
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So tested, the Kohler Act is in reality what this Court 
in Loan Association v. Topeka, 20 Wall. 655, char-
acterized as “ not legislation,” but “ robbery under the 
forms of law.”

It will be observed that the favored expedient of the 
draughtsmen of legislation of either of the classes to which 
we have alluded, is to dress up their statute in the garb 
of a statute properly coming within one of the recognized 
powers of the legislative body enacting it.

The Kohler Act speaks as a regulation of the mining 
of anthracite coal, to protect the lives and safety of the 
public. It begins with a vivid preamble, from which it 
would appear that a considerable part of the population 
of Pennsylvania is in immediate danger of the loss of 
life and limb by being incontinently projected into unex-
pected abysses formed by the sudden subsidence of the 
surface by reason of the mining of anthracite coal. In 
his dissenting opinion, however, Mr. Justice Kephart 
states that the actual damage to date is confined to a 
small portion of the City of Scranton. Anthracite mining, 
however, is conducted in nine counties under a surface 
area comprising 496 square miles. While this preamble 
may possibly be regarded as spontaneous expression by 
the legislature of the reasons for the passage of the act, 
we call attention to the fact that an honest and valid 
law needs no specious preamble to bolster up its con-
stitutionality. Is it not an equally plausible explanation 
of the preamble that the framers of this act knew full 
well that it was not really a police regulation and were 
seeking to coerce the courts into holding it to be such 
merely by affixing to it a label?

The act also contains a clause emphasizing that it is 
remedial legislation and craving a broad construction, 
which, if the act is what it says it is, will not help it, but 
which, if it is really a confiscatory measure masquerading 
as a police regulation, merely serves to emphasize this
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feature. The preamble and § 9 are the hand of Esau. 
Section 1 is the voice of Jacob. Dobbins v. Los Angeles, 
195 U. S. 223; Lawton v. Steele, 152 U. S. 133.

Does the interest of the public generally, as dis-
tinguished from the private interest of Mr. and Mrs. 
Mahon, require that they shall be under no necessity of 
removing temporarily from their dwelling while the 
mining under their lot is going on, or of themselves mak-
ing the necessary expenditures to repair their house and 
to fill up the cracks in their sidewalk and lawn after the 
subsidence is completed, using that part of the purchase 
money which they saved by buying the lot without the 
right of support?

Are the drastic prohibitions of § 1 reasonably necessary 
to protect the lives and safety of persons on the Mahon 
lot or are they unduly oppressive on the Coal Company?

The act shows on its face that its purpose is not to 
protect the . lives or safety of the public generally but 
merely to augment the property rights of a favored few.

Genuine public streets or public property where the 
right of support is vested in the public, as well as private 
property, where such support has not been sold, have been 
amply protected. Under the Mine Law of 1891 (3 Purd. 
2555), the Davis Act (Act of July 26, 1913, P. L. 1439; 
6 Purd. 6626) maps of underground workings, both past 
and prospective, must be filed with State Inspectors and 
City and Borough Mine Bureaus. Any citizen can at 
any time determine whether his underlying support is 
jeopardized. Actual inspection is always available and 
injunctions easily obtainable. See Scranton v. Peoples 
Coal Co., 256 Pa. St. 332; 274 Pa. St. 63. All this was 
true before the Kohler Act.

The only interests not heretofore fully protected both 
by the right to damages and to injunctive relief, were 
those individuals who were owners of surface rights 
merely, and whose right of subjacent support had been
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withheld or waived, presumably for adequate considera-
tion, or public or quasi-public bodies who, instead of 
condemning their streets or school buildings and thus 
paying for and securing the permanent support of the 
underlying coal, have obtained them at a bargain from 
parties who acquired only restricted title such as the 
Mahons possess. The right of such surface owners, the 
courts of Pennsylvania have properly held, can rise no 
higher than that of their grantor, no matter whether 
the present holder be a public service corporation op-
erating water pipes, Spring Brook Water Co. v. Pennsyl-
vania Coal Co., 54 Pa. Super. Ct. 380; a school district 
which has erected its building on a lot acquired without 
the right of support, Common wealth v. Clearview Coal 
Co., 256 Pa. St. 328; or a city which has similarly ac-
quired its streets by dedication from one who himself 
had no right of support, Scranton v. Phillips, 57 Pa. 
Super. Ct. 633.

Apart from the consideration that the lives and safety 
of such classes of persons and those whom they permit 
to come on their property need no protection other than 
a proper notice to remove temporarily until it becomes 
safe to return, it is obvious that the Kohler Act is not 
directed to the safety of the public, but is for the benefit 
solely of a particular class.

That there may be other private persons in a situation 
similar to that of these plaintiffs merely makes the act for 
the benefit of a particular class of individuals, and not for 
the benefit of the public generally.

A further feature of the Kohler Act which demonstrates 
that it was not enacted for the protection of the general 
public is that by its terms it does not apply to all those 
similarly endangered. The life or safety of a surface 
owner is obviously subjected to equal jeopardy irrespective 
of whether the hole into which he falls was formed by the 
mining of bituminous or anthracite coal, or, for that mat-



400 OCTOBER TERM, 1922.

Argument for Plaintiff in Error. 260 U. S.

ter, of iron ore, quartz or gravel. The Kohler Act, how-
ever, applies only to subsidences caused by the mining of 
anthracite coal.

A further evidence that the act is disingenuous is found 
in § 5. If it were really to protect life and safety, the 
municipal authorities would naturally be empowered, in 
case of threatened subsidence, to rope off the endangered 
area and to compel the occupants to vacate the premises. 
Instead, they are merely empowered to shut up the mine 
and to exclude the workmen therefrom.

Further legislative evidence of the true purpose is 
found in the provisions of another statute, passed on the 
same day and conceded to be its twin measure. This is 
the so-called Fowler Act, discussed in the dissenting opin-
ion. There could be no clearer demonstration than that 
afforded by the intrinsic evidence of these two interrelated 
acts, that the sole design of the framers of both was to 
coerce the coal companies either into donating to the sur-
face owner sufficient coal in place to support the surface, 
or paying him the damages which, as a means of getting 
a cheap lot, he had expressly bargained away.

The means adopted by the Kohler Act are not reason-
ably necessary for the accomplishment of its ostensible 
purpose, and are unduly oppressive upon individuals.

IV. If surface support in the anthracite district is neces-
sary for public use, it can constitutionally be acquired 
only by condemnation with just compensation to the 
parties affected. Commonwealth v. Clearview Coal Co., 
256 Pa. St. 328; Raub v. Lackawanna County, 60 Pa. 
Super. Ct. 462; Chicago, Milwaukee & St. Paul Ry. Co. 
N. Wisconsin, 238 U. S. 491.

The Barrier Pillar Law, involved in Plymouth Coal Co. 
v. Pennsylvania, 232 U. S. 531, in no sense operates to 
transfer, without compensation, a permanent property 
right or easement from one party to another. The com-
pensation to each owner for the burden of maintaining
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the pillar on his side is found in the reciprocal benefit from 
the pillar maintained by his neighbor. See Bowman v. 
Ross, 167 U. S. 548. Furthermore, it obviously has a di-
rect relation to the lives and safety of men working in coal 
mines. The restriction imposed is but temporary and 
incidental; it applies to but a very small part of the coal 
at a point along the land line, where it may well be left in 
place without interfering with the operation until both 
mines are almost exhausted, whereupon, as the Court 
doubtless knows, the adjoining owners enter into an agree-
ment to remove the pillar.

The Rent Cases (Block v. Hirsh, 256 U. S. 135; Marcus 
Brown Holding Co. n . Feldman, 256 U. S. 170; Levy 
Leasing Co. v. Siegel, 258 U. S. 242) are not authority 
for the proposition that a property right of one may 
under the police power be transferred to another without 
compensation, even in time of emergency. Quite the 
contrary.

The principle involved in these cases was, it is sub-
mitted, not the police power but that of eminent domain. 
When the State regulates railroad rates, the fair return 
which the Constitution guarantees to the stockholders is 
really, when analysed, the just compensation required 
in condemnation proceedings. Instead of condemning a 
perpetual lease on the railroad with a fair rental for the 
stockholders and then operating the road at cost for the 
use of the entire public, the government allows the stock-
holders to operate it but requires them to serve the whole 
public without discrimination and permits them to net 
only the reasonable return to which their fair rental would 
have amounted. There is thus an essential difference in 
kind between a safety appliance act and a rate regula-
tion. The one is an exercise of the police power, a prohibi-
tion of something injurious to the public, without the 
transfer of any property or property right of another 
either with or without compensation. The other is in its 
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essence an exercise of the power of eminent domain, in-
volving not only the requirement that it be for the public 
benefit as distinguished from that of a privileged class, 
but also the requirement of just compensation. Such 
were the Rent Laws. The majority opinion disclaimed 
the introduction of any new principle of constitutional 
law; it merely held applicable a recognized rule to the 
admitted facts of the case. There has never been any 
doubt that a railroad company can be prohibited from 
charging more than reasonable rates, or that it can be 
precluded from putting one passenger off its trains to 
make room for another who is willing to pay a higher fare. 
There 'was no suggestion in the arguments or in the 
minority opinion that the means adopted were not neces-
sary and appropriate to remedy the existing evil or that 
any other method was available to produce the same 
result which would be attended with less hardship to 
the landlords. Nor was there any attempt by the law 
to require the landlord to give the use of his property for 
nothing, nor any thought that the tenant should get 
something for nothing. All that the law did was, in 
view of the temporary suspension of the law of supply 
and demand, temporarily to suspend the landlord’s 
arbitrary right of extortion, the power to exercise which 
was the direct and temporary result of the national crisis.

Even if it appeared that the owners of all the coal 
under buildings having no contractual right of support, 
intended presently to remove it, there would be no an-
alogy to the conditions on which the validity of the Rent 
Laws was based, since there is no thought or suggestion 
that all the available dwellings, theatres, hotels and ceme-
teries are situated over such mines.

The Rent Laws were merely a temporary measure. 
They provided reasonable compensation to the landlord; 
they constituted virtually a condemnation by the sover-
eign of the term to November 1, 1922, and a transfer of
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this term to the tenant at a reasonable cost, the just com-
pensation provided by the Constitution.

The Kohler Act, however, is a permanent provision. It 
transfers for all time the Third Estate,—the right to the 
perpetual use of this coal—in the Mahon lot from the 
Coal Company to private individuals, and that without 
any compensation whatever.

In the court below, counsel, in discussing the Rent 
Cases, contended that the justification for the Kohler Act 
is even stronger than for the Rent Laws, insomuch as the 
latter were merely to provide housing facilities, a necessity 
of life, whereas the Kohler Act is to “ protect life itself.” 
The obvious answer to this specious argument is, first, that 
the Kohler Act is on its face unnecessary to protect the 
lives of Mr. and Mrs. Mahon, and will be effective to that 
end only in case they neglect to take the precautions for 
their own protection which their restricted rights in their 
property demand that they shall take. Second, there is 
no rule of law which entitles a State, even to protect life 
itself, to transfer the property of one citizen without com-, 
pensation to another.

Just here comes into force the distinction between the 
police power and the power of eminent domain, so clearly 
stated in a recent decision by the writer of the majority 
opinion in the case at bar—Jackman n . Rosenbaum Co., 
263 Pa. St. 158, 166.

An owner of dangerous drugs may, under the police 
power, be restricted from selling them without a license, 
or without a prescription, or may even be prohibited from 
selling them at all. This would constitute an exercise of 
the police power.

In time of epidemic it is conceivable that a State might 
temporarily prohibit the hoarding of essential medicines 
and might require physicians and druggists to sell them 
at reasonable rates. Even at such a time, the drug-
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gist could not be required to dispense his medicines for 
nothing, or a baker his bread, and that though people were 
dying or starving for want of drugs and food.

If every word in the preamble of the Kohler Act were 
true there would still be no justification for the uncompen-
sated transfer of the beneficial use of the supporting coal 
from defendant to plaintiff. No emergency will justify 
the transfer of property or a tangible property right from 
one citizen to another without just compensation.

The Kohler Act is not a police regulation. It is not a 
valid exercise of the right of eminent domain because, 
first, it is not exercised for the benefit of the public gener-
ally, and second, because it provides no compensation 
whatever to the party whose property is taken.

Mr. W. L. Pace, with whom Mr. H. J. Mahon was on the 
brief, for defendants in error.

Mr. George Ross Hull, with whom Mr. George E. Alter, 
Attorney General of the State of Pennsylvania, was on 
the brief, for the State of Pennsylvania, by special leave 
of court, as amici curiae.

The problem presented to the legislature involved the 
interests of the public in the life, health and safety of 
persons living in the mining communities, in the whole-
sale destruction of surface property, and in securing 
the maximum yield of coal from the mines; the interest 
of the surface owner in his property and of the surface 
dweller in his own safety; the interest of the mine owner 
in his labor supply and in securing the maximum yield of 
coal from his property. This problem after elaborate 
investigation, and abortive attempts, was sought to be 
met by the “ Fowler Act,” 1921, P. L. 1192, establishing 
the State Anthracite Mine Cave Commission and the 
“Kohler Act,” id. 1198, here involved.

As was said by Mr. Chief Justice von Moschzisker, in 
this case: “ In determining whether the act is a reason-
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able piece of legislation within the police power, we may 
‘ call to our aid all those external or historical facts which 
are necessary for this purpose and which led to the enact-
ment.’ ”

A reading of the Kohler Act involved in this appeal 
discloses that it is not directed to the reimbursement of 
surface owners for damage which may be caused either 
to persons or property, but is directed solely to the pro-
tection of human life. There are probably millions of 
dollars in surface improvements which are not reached 
and which were not intended to be reached by the provi-
sions of this act. In view of the historical facts it is 
apparent that the good faith of this exercise of the police 
power is beyond question.

The legislative determination of the existence of a 
situation inimical to the public welfare which calls for 
an exercise of the police power, while it may be scrutinized 
by the courts, is not to be set aside unless it clearly appear 
that such determination was not well founded. Lawton 
v. Steele, 152 U. S. 133; McLean v. Arkansas, 211 U. S. 
539; Lower Vein Coal Co. v. Industrial Board, 255 U. S. 
144; Nolan v. Jones, 263 Pa. St. 124; Levy Leasing Co. n . 
Siegel, 258 U. S. 242.

The protection of the life, health and safety of the 
public in the anthracite mining communities is the pri-
mary purpose of the act. Its interference with property 
rights is merely incidental. Commonwealth v. Alger, 7 
Cush. 84; Holden v. Hardy, 169 U. S. 392.

Land which is underlaid with coal is a kind of property 
which, by reason of operations conducted upon it or by 
reason of contracts made with respect to it, may become 
a grave menace to the life, health and safety of the public.

The dangers incident to operations conducted on coal 
lands have been met by extensive and elaborate codes 
of laws regulating coal mining. The constitutionality of 
these laws has long since been settled. The danger to
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the public arising from the contracts entered into with 
respect to coal lands, however, was not clearly recognized 
until recent years.

As the law relating to coal lands developed prior to 
the enactment of the Kohler Act, it permitted the crea-
tion, by appropriate conveyances, of three distinct prop-
erty rights or estates in lands: (1) the surface, (2) the 
coal, and (3) the right of support; and these estates 
might be vested in different persons at the same time. 
Graff Furnace Co. v. Scranton Coal Co., 244 Pa. St. 592; 
Penman v. Jones, 256 Pa. St. 416; Chametski v. Coal 
Mining Co., 270 Pa. St. 459. Owners in fee of coal lands 
might part with their right to the surface, reserving to 
themselves the right to mine all of the coal without any 
obligation to support the surface and without liability for 
any damage resulting from its subsidence.

It is probable that when conveyances of surface rights 
were first made, the right to remove coal without liability 
to the surface owners was reserved merely as a safeguard 
against an occasional injury which might occur through 
first mining; and that second mining, or the removal of 
pillars, was not then in contemplation. The large extent 
of territory underlaid with anthracite coal, the large num-
ber of people living upon its surface, and the very obvious 
menace to the life, health and safety of these people, 
clothed these lands and these mining operations with a 
public interest which manifestly made them a proper 
subject for the exercise of the police power. If the public 
welfare be threatened by the existence or the certain 
occurrence of a grave public danger the legality of an 
exercise of the police power to prevent or to remedy can-
not be questioned.

The exercise of the police power to regulate contracts 
relating to land has been sustained where the disaster 
threatened was of less serious consequence than that 
which is dealt with in the act now under consideration.
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Block v. Hirsh, 256 U. S. 135; Levy Leasing Co. v. 
Siegel, 258 U. S. 242.

It will be urged, however, that these cases are not ap-
plicable to the case now under consideration, for the 
reason that in them the acts involved were emergency 
laws passed to meet an urgent temporary necessity and 
expressly limited by their terms to a brief period. Ordi-
narily the operation of economic laws regulates the supply 
of houses so that dwellings for rent are not clothed with 
such a public interest as would subject the contracts of 
landlord and tenant to the regulatory exercise of the 
police power. The nature of the property, the rights in it 
and the contracts relating to it, are such that regulation 
of the character contained in those acts could be justified 
only by the existence of extraordinary circumstances 
which the legislature and the courts knew must disappear 
when the emergency passed. But we do not understand 
the Court to mean that if a situation which threatened 
the public safety and welfare might be dealt with in an 
emergency, it could not be controlled by appropriate 
regulation if that emergency continued. The sound rea-
son which sustained the validity of those acts during the 
period when the emergency was reasonably expected to 
continue will sustain as a permanent change an act which 
is intended to meet a permanent menace to the public. 
Accordingly the same fundamental principles of law which 
sustained the rent laws during the period of emergency, 
will sustain the Kohler Act.

It should be noted also in considering the application 
of the rent cases, that the case at bar falls within a class 
of cases which the dissenting opinion recognized as proper 
for the exercise of the police power. Block v. Hirsh, 
256 U. S. 135, 167.

The Kohler Act is in line with numerous familiar cases 
wherein legislation involving the exercise of the police 
power has been sustained. The well established restric-
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tion placed upon the right of public service companies to 
fix rates by contract, the power to forbid absolutely the 
sale of oleomargarine for the purpose of preventing pos-
sible frauds, the power to prevent the sale of unwholesome 
meats and other foods, the power to regulate or prohibit 
the manufacture of com and rye into whiskey, the power 
to forbid mining to the boundary of a mine property with-
out leaving a barrier pillar of sufficient thickness to pre-
vent possible injury from the flooding of an adjoining 
mine, are familiar illustrations of the exercise of the police 
power enacted to avoid dangers which are neither so grave 
nor so certain as those which the Kohler Act seeks to 
prevent.

Tn its application to all coal lands where the right of 
surface support is still vested in the surface owner, the 
effect of the Kohler Act is to prevent the making of any 
valid contract whereby the right of support may be sepa-
rated from the surface ownership in such manner as to 
permit the subsidence of any of the structures or facilities 
mentioned in the act. It must be remembered that there 
is a broad field in which the Kohler Act does thus operate. 
If the circumstances which now exist in the anthracite re-
gions could have been foreseen and certainly predicted 
by the legislature a half century ago, it would clearly have 
been within its power to limit the owner’s right to con-
tract, by the enactment of such a regulatory measure as 
the Kohler Act. And we are confident that if it were not 
for the existence of contracts already entered into, the 
constitutionality of this act would not have been ques-
tioned.

It is an act, prospective in its operation, regulating the 
future conduct of mining for anthracite coal. It operates 
generally upon all mines, including those now being oper-
ated and all which may be opened and operated in the 
future. It operates without regard to any private con-
tracts which may have been made relating to surface sup-
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port. It operates alike upon lands where the surface owner 
still has the right of support, and upon those where the 
right of support has been separated frorp. ownership of 
the surface and is held by the owner of the coal or by a 
third person.

But if the act in its operation upon lands where the 
right of support and the ownership of the surface have 
not been separated, be a constitutional exercise of the 
police power, it is equally valid in its operation upon lands 
where these interests are held by different persons.

Persons cannot remove their property from the reach of 
the police power by entering into contracts with respect 
to it. Marcus Brown Holding Co. v. Feldman, 256 U. S. 
170.

All property within the State is held, and all contracts 
are entered into subject to the future exercise of the police 
power of the State. Every such agreement was entered 
into by the parties with full knowledge that whenever the 
existence of such contracts and the exercise of the license 
reserved should threaten the life, health or safety of the 
people, the Commonwealth in its sovereign power might 
interpose and restrict the use of those contract rights to 
such extent as might be necessary in the public interest. 
Owners of coal lands, who saw highways being laid out 
and improved, railroads and trolley lines built, sewers 
and gas mains laid, light, telephone and power wires 
stretched overhead, depots, stores, theatres, hotels and 
dwellings constructed, and who, perhaps as many of the 
coal companies did, laid out the surface in building lots 
dedicating streets and alleys to public use, selling the lots 
for the purpose of having dwellings erected thereon,—such 
owners were bound to know that whenever the time should 
come when the exercise of the license which they had re-
served would threaten the welfare of the communities 
upon the surface, the police power of the State might be 
interposed to restrict their rights. Scranton v. Public
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Service Commission, 268 Pa. St. 192; Relief Electric Light, 
Heat & Power Company’s Petition, 69 Pa. Super Ct. 1, 8.

In Russell v. Sebastian, 233 U. S. 195, and New Orleans 
Gas Light Co. v. Louisiana Light Co., 115 U. S. 650, no 
exercise of the police power was involved; in the latter, 
this Court recognized the principle which we have stated.

The Kohler Act does not take the property of the plain-
tiff in error. Commonwealth v. Plymouth Coal Co., 232 
Pa. St. 141; s. c. 232 U. S. 531. The act does not go as 
far as the Barrier Pillar Act. It contains no provision 
requiring any mine owner to leave coal in place. If 
natural support other than coal in the pillars be available, 
or if artificial support be provided, every pound of coal 
may be removed from the mines.

Nor does it transfer the right of support from the owner 
of the coal to the surface owner. This right, license 
or estate in the land is nothing more than an immunity 
from civil liability for damages to the surface owner. 
Under the Kohler Act, this immunity continues.

If the act were designed, as the plaintiff in error con-
tends, for the protection of the property rights of the 
surface owners, and not as a bona fide and reasonable 
exercise of the police power, it would contain two features 
which are conspicuously absent from it: First, it would 
provide that the liability of the defendant for damages to 
the person or property of the plaintiffs which was re-
leased by the contract contained in the deed, should be 
restored; second, it would apply generally to all valuable 
structures upon the surface.

Notice to the surface owner to vacate his property is 
not sufficient to prevent injury to him or to the public. 
This same objection might have been made to the reason-
ableness of all of the legislation which has been enacted 
for the protection of persons employed in mines. Com-
munities must exist in or near the vicinity of the mines or 
they cannot be operated, and it is a matter of concern to
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the public that persons be permitted to dwell there in 
safety. Even if it were possible to remove whole cities 
from their present locations, and reconstruct them upon 
sites beyond the coal measures, those sites may be so 
distant from the mines and so separated by the topog-
raphy of the country that access to and from the col-
lieries would be impracticable and the mines would close 
for want of labor. Moreover, cities are built where nature 
affords an opportunity for them. Industrial communi-
ties cannot be perched upon the mountains nor in places 
inaccessible to roads and railroads. Nor is it always prac-
ticable or possible for the individual dweller upon the 
surface to find another house in which to live. Through-
out the State of Pennsylvania and elsewhere in this and 
foreign countries .there is an acute shortage of houses 
due to conditions prevailing during the war, and there 
is no doubt that this condition, which has elsewhere 
proven so serious as to give rise to the legislation re-
viewed in the Rent Cases (already cited), has been ag-
gravated in the coal mining communities by reason of 
the very conditions which gave rise to the Kohler Act. 
Or it may be that the occupants of the dwelling will reck-
lessly disregard the notice given and take the chance of 
escaping injury. The notice will not avail to prevent the 
disastrous results of his necessity or folly. See Common-
wealth v. Plymouth Coal Co., 232 Pa. St. 141, 146.

The only practicable way in which the life, health 
and safety of the public in these communities may be 
adequately safeguarded is by the enforcement of such 
restrictions as are contained in the Kohler Act, and for 
this reason those restrictions are reasonable even though 
they limit to some extent the rights of others.

Mr. Philip V. Mattes, by leave of court, filed a brief 
on behalf of the City of Scranton, as amicus curiae.

Mr. Philip V. Mattes, Mr. Frank M. Walsh and Mr. 
Owen J. Roberts, by leave of court, filed a brief on behalf 
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of the Scranton Surface Protective Association, as amici 
curiae.

Mr. C. La Rue Munson and Mr. Edgar Munson, by 
leave of court, filed a brief on behalf of the Scranton Gas 
& Water Company, as amici curiae.

Mr . Justice  Holmes  delivered the opinion of the 
Court.

This is a bill in equity brought by the defendants in 
error to prevent the Pennsylvania Coal Company from 
mining under their property in such way as to remove 
the supports and cause a subsidence of the surface and 
of their house. The bill sets out a deed executed by the 
Coal Company in 1878, under which.the plaintiffs claim. 
The deed conveys the surface, but in express terms re-
serves the right to remove all the coal under the same, 
and the grantee takes the premises with the risk, and 
waives all claim for damages that may arise from mining 
out the coal. But the plaintiffs say that whatever may 
have been the Coal Company’s rights, they were taken 
away by an Act of Pennsylvania, approved May 27, 1921, 
P. L. 1198, commonly known there as the Kohler Act. 
The Court of Common Pleas found that if not restrained 
the defendant would cause the damage to prevent which 
the bill was brought, but denied an injunction, holding 
that the statute if applied to this case would be uncon-
stitutional. On appeal the Supreme Court of the State 
agreed that the defendant had contract and property 
rights protected by the Constitution of the United States, 
but held that the statute was a legitimate exercise of 
the police power and directed a decree for the plaintiffs. 
A writ of error was granted bringing the case to this 
Court.

The statute forbids the mining of anthracite coal in 
such way as to cause the subsidence of, among other
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things, any structure used as a human habitation, with 
certain exceptions, including among them land where the 
surface is owned by the owner of the underlying coal 
and is distant more than one hundred and fifty feet from 
any improved property belonging to any other person. 
As applied to this case the statute is admitted to destroy 
previously existing rights of property and contract. The 
question is whether the police power can be stretched so 
far.

Government hardly could go on if to some extent values 
incident to property could not be diminished without 
paying for every such change in the general law. As long 
recognized, some values are enjoyed under an implied 
limitation and must yield to the police power. But ob-
viously the implied limitation must have its limits, or 
the contract and due process clauses are gone. One fact 
for consideration in determining such limits is the extent 
of the diminution. When it reaches a certain magnitude, 
in most if not in all cases there must be an exercise of 
eminent domain and compensation to sustain the act. 
So the question depends upon the particular facts. The 
greatest weight is given to the judgment of the legisla-
ture, but it always is open to interested parties to con-
tend that the legislature has gone beyond its constitu-
tional power.

This is the case of a single private house. No doubt 
there is a public interest even in this, as there is in every 
purchase and sale and in all that happens within the 
commonwealth. Some existing rights may be modified 
even in such a case. Rideout v. Knox, 148 Mass. 368. 
But usually in ordinary private affairs the public interest 
does not warrant much of this kind of interference. A 
source of damage to such a house is not a public nuisance 
even if similar damage is inflicted on others in different 
places. The damage is not common or public. Wesson 
v. Washbum Iron Co., 13 Allen, 95, 103. The extent of 
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the public interest is shown by the statute to be limited, 
since the statute ordinarily does not apply to land when 
the surface is owned by the owner of the coal. Further-
more, it is not justified as a protection of personal safety. 
That could be provided for by notice. Indeed the very 
foundation of this bill is that the defendant gave timely 
notice of its intent to mine under the house. On the 
other hand the extent of the taking is great. It pur-
ports to abolish what is recognized in Pennsylvania as 
an estate in land—a very valuable estate—and what is 
declared by the Court below to be a contract hitherto 
binding the plaintiffs. If we were called upon to deal 
with the plaintiffs’ position alone, we should think it clear 
that the statute does not disclose a public interest suffi-
cient to warrant so extensive a destruction of the defend-
ant’s constitutionally protected rights.

But the case has been treated as one in which the gen-
eral validity of the act should be discussed. The Attorney 
General of the State, the City of Scranton, and the repre-
sentatives of other extensive interests were allowed to 
take part in the argument below and have submitted their 
contentions here. It seems, therefore, to be our duty to 
go farther in the statement of our opinion, in order that 
it may be known at once, and that further suits should 
not be brought in vain.

It is our opinion that the act cannot be sustained as an 
exercise of the police power, so far as it affects the mining 
of coal under streets or cities in places where the right to 
mine such coal has been reserved. As said in a Pennsyl-
vania case,“ For practical purposes, the right to coal con-
sists in the right to mine it.” Commonwealth v. Clear-
view Coal Co., 256 Pa. St. 328, 331. What makes the 
right to mine coal valuable is that it can be exercised with 
profit. To make it commercially impracticable to mine 
certain coal has very nearly the same effect for constitu-
tional purposes as appropriating or destroying it. This
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we think that we are warranted in assuming that the 
statute does.

It is true that in Plymouth Coal Co. v. Pennsylvania, 
232 U. S. 531, it was held competent for the legislature to 
require a pillar of coal to be left along the line of adjoin-
ing property, that, with the pillar on the other side of the 
line, would be a barrier sufficient for the safety of the em-
ployees of either mine in case the other should be aban-
doned and allowed to fill with water. But that was a re-
quirement for the safety of employees invited into the 
mine, and secured an average reciprocity of advantage 
that has been recognized as a justification of various laws.

The rights of the public in a street purchased or laid 
out by eminent domain are those that it has paid for. If 
in any case its representatives have been so short sighted 
as to acquire only surface rights without the right of sup-
port, we see no more authority for supplying the latter 
without compensation than there was for taking the right 
of way in the first place and refusing to pay for it because 
the public wanted it very much. The protection of pri-
vate property in the Fifth Amendment presupposes that 
it is wanted for public use, but provides that it shall not 
be taken for such use without compensation. A similar 
assumption is made in the decisions upon the Fourteenth 
Amendment. Hairston v. Danville & Western Ry. Co., 
208 U. S. 598, 605. When this seemingly absolute protec-
tion is found to be qualified by the police power, the 
natural tendency of human nature is to extend the quali-
fication more and more until at last private property 
disappears. But that cannot be accomplished in this way 
under the Constitution of the United States.

The general rule at least is, that while property may be 
regulated to a certain extent, if regulation goes too far it 
will be recognized as a taking. It may be doubted how far 
exceptional cases, like the blowing up of a house to stop a 
conflagration, go—and if they go beyond the general rule,



416

260 U. S.

OCTOBER TERM, 1922.

Bra nd eis , J., dissenting.

whether they do not stand as much upon tradition as upon 
principle. Bowditch n . Boston, 101 U. S. 16. In general 
it is not plain that a man’s misfortunes or necessities will 
justify his shifting the damages to his neighbor’s shoulders. 
Spade n . Lynn & Boston R. R. Co., 172 Mass. 488, 489. 
We are in danger of forgetting that a strong public desire 
to improve the public condition is not enough to warrant 
achieving the desire by a shorter cut than the constitu-
tional way of paying for the change. As we already have 
said, this is a question of degree—and therefore cannot be 
disposed of by general propositions. But we regard this 
as going beyond any of the cases decided by this Court. 
The late decisions upon laws dealing with the congestion 
of Washington and New York, caused by the war, dealt 
with laws intended to meet a temporary emergency and 
providing for compensation determined to be reasonable 
by an impartial board. They went to the verge of the law 
but fell far short of the present act. Block v. Hirsh, 256 
U. S. 135. Marcus Brown Holding Co. v. Feldman, 256 
U. S. 170. Levy Leasing Co. v. Siegel, 258 U. S. 242.

We assume, of course, that the statute was passed upon 
the conviction that an exigency existed that would war-
rant it, and we assume that an exigency exists that would 
warrant the exercise of eminent domain. But the question 
at bottom is upon whom the loss of the changes desired 
should fall. So far as private persons or communities 
have seen fit to take the risk of acquiring only surface 
rights, we cannot see that the fact that their risk has 
become a danger warrants the giving to them greater 
rights than they bought.

Decree reversed.

Mr . Justice  Brandeis , dissenting.

The Kohler Act prohibits, under certain conditions, the 
mining of anthracite coal within the limits of a city in 
such a manner or to such an extent “ as to cause the . . .
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subsidence of any dwelling or other structure used as a 
human habitation, or any factory, store, or other indus-
trial or mercantile establishment in which human labor is 
employed.” Coal in place is land; and the right of the 
owner to use his land is not absolute. He may not so use 
it as to create a public nuisance; and uses, once harmless, 
may, owing to changed conditions, seriously threaten the 
public welfare. Whenever they do, the legislature has 
power to prohibit such uses without paying compensa-
tion; and the power to prohibit extends alike to the man-
ner, the character and the purpose of the use. Are we 
justified in declaring that the Legislature of Pennsylvania 
has, in restricting the right to mine anthracite, exercised 
this power so arbitrarily as to violate the Fourteenth 
Amendment?

Every restriction upon the use of property imposed in 
the exercise of the police power deprives the owner of 
some right theretofore enjoyed, and is, in that sense, an 
abridgment by the State of rights in property without 
making compensation. But restriction imposed to pro-
tect the public health, safety or morals from dangers 
threatened is not a taking. The restriction here in ques-
tion is merely the prohibition of a noxious use. The 
property so restricted remains in the possession of its 
owner. The State does not appropriate it or make any 
use of it. The State merely prevents the owner from 
making a use which interferes with paramount rights 
of the public. Whenever the use prohibited ceases to be 
noxious,—as it may because of further change in local or 
social conditions,—the restriction will have to be removed 
and the owner will again be free to enjoy his property as 
heretofore.

The restriction upon the use of this property can not, 
of course, be lawfully imposed, unless its purpose is to 
protect the public. But the purpose of a restriction does 
not cease to be public, because incidentally some private

45646°—23------27
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persons may thereby receive gratuitously valuable spe-
cial benefits. Thus, owners of low buildings may obtain, 
through statutory restrictions upon the height of neigh-
boring structures, benefits equivalent to an easement of 
light and air. Welch v. Swasey, 214 U. S. 91. Compare 
Lindsley v. Natural Carbonic Gas Co., 220 U. S. 61; 
Walls v. Midland Carbon Co., 254 U. S. 300. Further-
more, a restriction, though imposed for a public purpose, 
will not be lawful, unless the restriction is an appropriate 
means to the public end. But to keep coal in place is 
surely an appropriate means of preventing subsidence of 
the surface; and ordinarily it is the only available means. 
Restriction upon use does not become inappropriate as a 
means, merely because it deprives the owner of the only 
use to which the property can then be profitably put. 
The liquor and the oleomargarine cases settled that. 
Mugler n . Kansas, 123 U. S. 623, 668, 669; Powell v. 
Pennsylvania, 127 U. S. 678, 682. See also Hadacheck n . 
Los Angeles, 239 U. S. 394; Pierce Oil Corporation v. City 
of Hope, 248 U. S. 498. Nor is a restriction imposed 
through exercise of the police power inappropriate as a 
means, merely because the same end might be effected 
through exercise of the power of eminent domain, or 
otherwise at public expense. Every restriction upon the 
height of buildings might be secured through acquiring 
by eminent domain the right of each owner to build above 
the limiting height; but it is settled that the State need 
not resort to that power. Compare Laurel Hill Cemetery 
n . San Francisco, 216 U. S. 358; Missouri Pacific Ry. Co. 
v. Omaha, 235 U. S. 121. If by mining anthracite coal 
the owner would necessarily unloose poisonous gasses, I 
suppose no one would doubt the power of the State to 
prevent the mining, without buying his coal fields. And 
why may not the State, likewise, without paying com-
pensation, prohibit one from digging so deep or excavat-
ing so near the surface, as to expose the community to
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like dangers? In the latter case, as in the former, carry-
ing on the business would be a public nuisance.

It is said that one fact for consideration in determining 
whether the limits of the police power have been ex-
ceeded is the extent of the resulting diminution in value; 
and that here the restriction destroys existing rights of 
property and contract. But values are relative. If we are 
to consider the value of the coal kept in place by the re-
striction, we should compare it with the value of all other 
parts of the land. That is, with the value not of the coal 
alone, but with the value of the whole property. The 
rights of an owner as against the public are not increased 
by dividing the interests in his property into surface and 
subsoil. The sum of the rights in the parts can not be 
greater than the rights in the whole. The estate of an 
owner in land is grandiloquently described as extending 
ab orco usque ad coelum. But I suppose no one would 
contend that by selling his interest above one hundred 
feet from the surface he could prevent the State from 
limiting, by the police power, the height of structures in 
a city. And why should a sale of underground rights bar 
the State’s power? For aught that appears the value of 
the coal kept in place by the restriction may be negligible 
as compared with the value of the whole property, or even 
as compared with that part of it which is represented by 
the coal remaining in place and which may be extracted 
despite the statute. Ordinarily a police regulation, gen-
eral in operation, will not be held void as to a particular 
property, although proof is offered that owing to condi-
tions peculiar to it the restriction could not reasonably 
be applied. See Powell v. Pennsylvania, 127 U. S. 678, 
681, 684; Murphy n . California, 225 U. S. 623, 629. But 
even if the particular facts are to govern, the statute 
should, in my opinion, be upheld in this case. For the 
defendant has failed to adduce any evidence from which
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it appears that to restrict its mining operations was an 
unreasonable exercise of the police power. Compare 
Reinman v. Little Rock, 237 U. S. 171, 177, 180; Pierce 
Oil Corporation v. City of Hope, 248 U. S. 498, 500. 
Where the surface and the coal belong to the same per-
son, self-interest would ordinarily prevent mining to such 
an extent as to cause a subsidence. It was, doubtless, for 
this reason that the legislature, estimating the degrees 
of danger, deemed statutory restriction unnecessary for 
the public safety under such conditions.

It is said that this is a case of a single dwelling house; 
that the restriction upon mining abolishes a valuable 
estate hitherto secured by a contract with the plaintiffs; 
and that the restriction upon mining cannot be justified 
as a protection of personal safety, since that could be pro-
vided for by notice. The propriety of deferring a good 
deal to tribunals on the spot has been repeatedly recog-
nized. Welch v. Swasey, 214 U. S. 91, 106; Laurel Hill 
Cemetery n . San Francisco, 216 U. S. 358, 365; Patsone v. 
Pennsylvania, 232 U. S. 138, 144. May we say that notice 
would afford adequate protection of the public safety 
where the legislature and the highest court of the State, 
with greater knowledge of local conditions, have declared, 
in effect, that it would not? If public safety is imperiled, 
surely neither grant, nor contract, can prevail against the 
exercise of the police power. Fertilizing Co. v. Hyde 
Park, 97 U. S. 659; Atlantic Coast Line R. R. Co. n . 
Goldsboro, 232 U. S. 548; Union Dry Goods Co. n . 
Georgia Public Service Corporation, 248 U. S. 372; St. 
Louis Poster Advertising Co. v. St. Louis, 249 U. S. 269. 
The rule that the State’s power to take appropriate meas-
ures to guard the safety of all who may be within its 
jurisdiction may not be bargained away was applied to 
compel carriers to establish grade crossings at their own 
expense, despite contracts to the contrary; Chicago, Bur-
lington & Quincy R. R. Co. v. Nebraska, 170 IT. S. 57;
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and, likewise, to supersede, by an employers’ liability act, 
the provision of a charter exempting a railroad from 
liability for death of employees, since the civil liability 
was deemed a matter of public concern, and not a mere 
private right. Texas & New Orleans R. R. Co. v. Miller, 
221 U. S. 408. Compare Boyd v. Alabama, 94 U. S. 645; 
Stone v. Mississippi, 101 U. S. 814; Butchers’ Union Co. 
n . Crescent City Co., Ill U. S. 746; Douglas v. Kentucky, 
168 U. S. 488; Pennsylvania Hospital v. Philadelphia, 
245 U. S. 20, 23. Nor can existing contracts between 
private individuals preclude exercise of the police power. 
“ One whose rights, such as they are, are subject to state 
restriction, cannot remove them from the power of the 
State by making a contract about them.” Hudson County 
Water Co. v. McCarter, 209 U. S. 349, 357; Knoxville 
Water Co. v. Knoxville, 189 U. S. 434, 438; Rast v. Van 
Deman & Lewis Co., 240 U. S. 342. The fact that this 
suit is brought by a private person is, of course, im-
material to protect the community through invoking the 
aid, as litigant, of interested private citizens is not a 
novelty in our law. That it may be done in Pennsylvania 
was decided by its Supreme Court in this case. And it is 
for a State to say how its public policy shall be enforced.

This case involves only mining which causes subsidence 
of a dwelling house. But the Kohler Act contains pro-
visions in addition to that quoted above; and as to these, 
also, an opinion is expressed. These provisions deal with 
mining under cities to such an extent as to cause sub-
sidence of—

(a) Any public building or any structure customarily 
used by the public as a place of resort, assemblage, or 
amusement, including, but not being limited to, churches, 
schools, hospitals, theatres, hotels, and railroad stations.

(b) Any street, road, bridge, or other public passage-
way, dedicated to public use or habitually used by the 
public.
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(c) Any track, roadbed, right of way, pipe, conduit, 
wire, or other facility, used in the service of the public 
by any municipal corporation or public service company 
as defined by the Public Service Company Law.

A. prohibition of mining which causes subsidence of 
such structures and facilities is obviously enacted for a 
public purpose; and it seems, likewise, clear that mere 
notice of intention to mine would not in this connection 
secure the public safety. Yet it is said that these provi-
sions of the act cannot be sustained as an exercise of the 
police power where the right to mine such coal has been 
reserved. The conclusion seems to rest upon the assump-
tion that in order to justify such exercise of the police 
power there must be “ an average reciprocity of advan-
tage ” as between the owner of the property restricted and 
the rest of the community; and that here such reciprocity 
is absent. Reciprocity of advantage is an important con-
sideration, and may even be an essential, where the State’s 
power is exercised for the purpose of conferring benefits 
upon the property of a neighborhood, as in drainage proj-
ects, Wurts v. Hoagland, 114 U. S. 606; Fallbrook Irri-
gation District v. Bradley, 164 U. S. 112; or upon adjoin-
ing owners, as by party wall provisions, Jackman v. 
Rosenbaum Co., ante, 22. But where the police power is 
exercised, not to confer benefits upon property owners, 
but to protect the public from detriment and danger, 
there is, in my opinion, no room for considering reci-
procity of advantage. There was no reciprocal advantage 
to the owner prohibited from using his oil tanks in 248 
U. S. 498; his brickyard, in 239 U. S. 394; his livery stable, 
in 237 U. S. 171; his billiard hall, in 225 U. S. 623; his 
oleomargarine factory, in 127 U. S. 678; his brewery, in 
123 U. S. 623; unless it be the advantage of living and 
doing business in a civilized community. That reciprocal 
advantage is given by the act to the coal operators.
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KIRBY ET AL. v. UNITED STATES, FOR AND ON 
BEHALF OF THE CROW TRIBE OF INDIANS.

ERROR TO THE CIRCUIT COURT OF APPEALS FOR THE NINTH
CIRCUIT.

No. 126. Argued November 27, 1922.—Decided December 11, 1922.

A lease of Indian land for cattle grazing, for two years, at a mini-
mum rental of $31,950 per year, provided that the number of 
cattle to be grazed should “ be limited to an average of 9,000 
head, the maximum number at any one time not to exceed 11,500 
head,” and that “ any excess over and above such maximum num-
ber shall be paid for at the rate of $4.50 per head for each and 
every head of such excess number,” in addition to the rental named. 
Held, reading these with other provisions of the lease and with the 
written proposal therefor, and considering the subject-matter—

(1) That the average of 9,000 head was for each year separately, 
to be paid for by the minimum rental, and that the additional 
charge of $4.50 per head applied to all in excess of that average, 
and not merely to any excess over 11,500 head grazed at any one 
time. P. 425.

(2) The $4.50 charge was neither a penalty nor liquidated damages. 
P. 427.

(3) The act of one of the two lessees, who was in charge of the 
leased area, in admitting additional cattle to graze, was the act 
of both. P. 427.

273 Fed. 391, affirmed.

Error  to a judgment of the Circuit Court of Appeals 
affirming a judgment recovered by the United States in 
the District Court in an action for rent against two lessees 
and their surety.

Mr. M. S. Gunn and Mr. Edgar Allen Poe, with whom 
Mr. Carl Rasch, Mr. E. M.'Hall, Mr. O. King Grimstad 
and Mr. Rockwood Brown were on the brief, for plaintiffs 
in error.

Mr. Assistant Attorney General Seymour, with whom 
Mr. Solicitor General Beck and Mr. Robert P. Reeder,
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Special Assistant to the Attorney General, were on the 
brief, for the United States.

Mr . Just ice  Van  Devant er  delivered the opinion of 
the Court.

With the approval of the Secretary of the Interior cer-
tain lands of the Crow Tribe of Indians in Montana were 
leased to George B. Kirby and Charles McDaniels for the 
grazing of cattle for two years beginning February 1,1916. 
A bond, in which the United States Fidelity and Guaranty 
Company joined as surety, was given by the lessees for the 
faithful performance of their obligations. The lease re-
quired them to pay a minimum rental of $31,950 per year 
and to abide by the following provision:

“And it is further agreed that the number of cattle to 
be grazed on the territory described above shall be limited 
to an average of 9,000 head, the maximum number at any 
one time not to exceed 11,500 head, and that any excess 
over and above such maximum number shall be paid for 
at the rate of $4.50 per head for each and every head of 
such excess number, in addition to the rental herein 
named.”

The lessees paid the rental of $31,950 for each of the 
two years, but failed to pay an additional sum claimed 
under that provision for cattle grazed in excess of the pre-
scribed average.

On behalf of the tribe the United States sued the lessees 
and the surety company to recover the additional sum so 
claimed; and the defendants answered denying that there 
had been any excess grazing. The issues were tried to 
the court, a jury being waived by written stipulation. The 
court found that there was no excess grazing during the 
first year, but that the cattle grazed during the second 
year exceeded “ the contract maximum average of 9,000 
head for the year ” by what was “ equivalent to 6,968 head 
for one year.” For this excess a recovery was allowed at
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the rate of $4.50 per head, which was affirmed by the Cir-
cuit Court of Appeals. 273 Fed. 391. The defendants 
prosecute the present writ of error.

The chief controversy is over the meaning and effect of 
the provision we have quoted from the lease. Pointing to 
it, the defendants contend (a) that any grazing in excess 
of an average of 9,000 head was prohibited, and therefore 
was a trespass for which no recovery could be had in a suit 
on either the lease or the bond; (b) that the additional 
payment at the rate of $4.50 per head was to be made 
only for any excess over 11,500 head grazed at any one 
time; and (c) that the intended average of 9,000 head was 
for the full two-year period and not for either year taken 
separately. Both courts below rejected these contentions.

The provision relied on was loosely framed and, if read 
alone, might well be regarded as of uncertain meaning. 
But it is to be read with other provisions of the lease, with 
the written proposal of the lessees whereby the lease was 
obtained, and in the light of the conditions which natu-
rally prompted some provision on the subject. When it 
is examined in this way, the explanation for it and its 
meaning are shown to be as follows: The parties recog-
nized that pasturage, being an annual crop, is lost if not 
utilized before the next growing season, and they evi-
dently intended to deal with each year as a distinct period. 
A minimum rental of $31,950 was to be paid to the lessors 
for each year. Payment of that sum was to give the 
lessees the right to graze 9,000 cattle on the leased area 
for the particular year. But it was not practicable to have 
a definite number grazing throughout the year, for mar-
keting some and bringing in others would cause the num-
ber to vary materially. So, an average of 9,000 head was 
agreed on. This would permit a shortage in one part of 
the year to be made up by a corresponding increase in 
another part. But to prevent this privilege from being 
carried to extreme lengths, the provision for an average
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was qualified by saying “ the maximum number at any 
one time not to exceed 11,500 head.” The purpose of that 
provision, as thus qualified, was to define the grazing 
which might be done for the minimum rental of $31,950;— 
in other words, to show that the grazing which might be 
done without further payment was limited to an average 
of 9,000 cattle. But the parties recognized the propriety 
of making some provision respecting the possible grazing 
of a larger number and the charge to be paid for it. Ac-
cordingly, they said in a succeeding clause that “ any ex-
cess over and above such maximum number shall be paid 
for at the rate of $4.50 per head.” The maximum number 
there intended was evidently the number which might be 
grazed for the minimum rental,—that is to say, an aver-
age of 9,000 head; for of course the point to which that 
rental extended must have been the one at which the 
charge for additional grazing was to begin. It was not 
intended that any grazing should be free, but, on the 
contrary, that all that was not covered by the minimum 
rental should be paid for at the rate of $4.50 per head.

’ The District Court aptly said:
“ The language of the lease) that this $4.50 per head is 

payable for ‘ any excess over and above such maximum 
number/ does not necessarily import only cattle over and 
above 11,500 head, the last antecedent and maximum 
eo nomine, but consistent with the writing and construc-
tion can be and is taken to import cattle over and above 
9,000 head, the first antecedent and also a maximum, 
although not in terms so characterized. Nine thousand 
head are the maximum for the year as a whole, the prin-
cipal thing, and the 11,500 are the maximum at any time 
(and for such time as will serve to accomplish the 9,000 
maximum), an incidental thing. . . Defendants’ argu-
ment that by the terms of the lease they are to pay only 
for excess over 11,500 head, and that for all between 9,000 
head and 11,500 head they would be amenable only to the
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relevant criminal law applicable to trespassers, is un-
tenable.”

The Circuit Court of Appeals construed the lease in the 
same way, and we think that construction is the correct 
one. As the three contentions before stated all depend on 
a contrary construction they must fail.

The $4.50 rate is assailed as being a penalty or liqui-
dated damages, and therefore condemned by a statute of 
the State. We think it is neither a penalty nor liquidated 
damages. It was not to be paid for any breach of con-
tract, but as compensation for particular grazing contem-
plated in the lease and not covered by the rental other-
wise fixed. Whether the state statute could affect a con-
tract made by the United States on behalf of Indian 
wards need not be considered.

At the trial it appeared that the additional cattle were 
admitted to and grazed on the leased area by one of the 
lessees, who had special charge of the operations under 
the lease; and there was a conflict in the evidence as to 
whether the other lessee consented to or acquiesced in 
those acts. The District Court ruled that the conflict was 
immaterial and that the acts of the lessee in charge were 
the acts of both. Complaint is made of this, but it ob-
viously was right. Kendall v. Carland, 5 Cush. 74; 
Goshorn v. Steward, 15 W. Va. 657, 664.

Judgment affirmed.

COX v. HART.

APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE 
NINTH CIRCUIT.

No. 71. Argued November 16, 1922.—Decided December 11, 1922.

1. What will constitute possession of a tract of land depends largely 
upon its character and condition and the use to which it is 
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adapted; enclosure, or physical occupancy of every part, is not 
necessary. P. 433.

2. Plowing of a furrow around 320 acres of unoccupied desert land, 
posting of a notice of claim, leveling, clearing, seeding, irrigating 
and fencing of parts, with some ditch construction, and marking of 
a boundary with stakes, held a taking of possession of the entire 
tract and commencement of the work of reclaiming it, within the 
intent of the Act of March 28, 1908, c. 112, § 1, 35 Stat. 52, 
amending the Desert Land Law, as against an adverse claimant 
who occupied part of the tract subsequently, with notice. P. 433.

3. The office of a proviso is to except something from the operative 
effect, or to qualify or restrain the generality, of the substantive 
enactment to which it is attached. P. 435.

4. The Act of March 28, 1908, supra, restricted the right to enter 
desert land to surveyed land, but contains a proviso that any 
qualified individual “ who has, prior to survey, taken possession of 
a tract of unsurveyed desert land,” and " has reclaimed or has in 
good faith commenced the work of reclaiming the same,” shall 
have the preference right to make entry within 90 days after the 
filing of the approved plat of survey in the district land office. 
Held, that the proviso includes a case in which possession and 
work began before the date of the act no less than cases in which 
they were subsequent. P. 434.

5. Public lands lose their status as “ surveyed lands ” and become 
“ unsurveyed ” when the lines and marks of the original survey 
have become obliterated for practical purposes and when, for that 
reason, a resurvey has been directed by an act of Congress. 
P. 436.

270 Fed. 51, affirmed.

Appeal  from a decree of the Circuit Court of Appeals 
affirming a decree of the District Court which adjudged 
the appellee to be the equitable owner of a tract of land 
patented to the appellant under the Desert Land Laws, 
and directed a conveyance of the legal title.

Mr. Charles R. Pierce, with whom Mr. John M. Sutton 
was on the briefs, for appellant.

Mr. Eugene W. Britt, with whom Mr. George H. P. 
Shaw and Mr. William J. Hunsaker were on the brief, for 
appellee.
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Mr . Justi ce  Sutherland  delivered the opinion of the 
Court.

This case involves conflicting claims to a tract of 160 
acres of land in Imperial County (formerly San Diego 
County), State of California. The facts, so far as neces-
sary to be stated, are as follows:

About the years 1854-1856 the body of public lands, 
which includes the tract in controversy, was surveyed 
under the authority of the United States. No settle-
ments upon these lands of any consequence were made 
until the year 1900. In the interval the marks of the 
survey had so far disappeared as to render it practically 
impossible to locate the lines which the survey had estab-
lished. None of the section or township corners originally 
placed upon or in the vicinity of the land here involved 
was in place, and it was impossible to determine by ref-
erence to that survey in what section it was located.

On July 1, 1902, Congress provided for a resurvey of 
this body of public lands, by an act (32 Stat. 728) as 
follows:

“ That the Secretary of the Interior be, and he is hereby, 
authorized to cause to be made a resurvey of the lands in 
San Diego County, in the State of California, embraced in 
and consisting of the tier of townships thirteen, fourteen, 
fifteen, and sixteen south, of ranges eleven, twelve, thir-
teen, fourteen, fifteen, and sixteen east, and the fractional 
township seventeen south, of ranges fifteen and sixteen 
east, all of San Bernardino base and meridian; and all 
rules and regulations of the Interior Department requir-
ing petitions from all settlers of said townships asking 
for resurvey and agreement to abide by the result of the 
same so far as these lands are concerned are hereby 
abrogated: Provided, That nothing herein contained shall 
be so construed as to impair the present bona fide claim 
of any actual occupant of any of said lands to the lands 
so occupied.”
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The resurvey thus authorized was made and the ap-
proved plats filed in 1909.

On March 28, 1908, Congress passed an act to limit and 
restrict the right of entry and assignment under the 
desert land law and to authorize an extension of the time 
within which to make final proof (35 Stat. 52). Section 1 
of that act is as follows:

11 That from and after the passage of this Act the right 
to make entry of desert lands under the provisions of the 
Act approved March third, eighteen hundred and seventy-
seven, entitled ‘An Act to provide for the sale of desert 
lands in certain States and Territories,’ as amended by the 
Act approved March third, eighteen hundred and ninety- 
one, entitled ‘An Act to repeal timber-culture laws, and 
for other purposes,’ shall be restricted to surveyed public 
lands of the character contemplated by said Acts, and no 
such entries of unsurveyed lands shall be allowed or made 
of record: Provided, however, That any individual quali-
fied to make entry of desert lands under said Acts who 
has, prior to survey, taken possession of a tract of unsur-
veyed desert land not exceeding in area three hundred and 
twenty acres in compact form, and has reclaimed or has in 
good faith commenced the work of reclaiming the same, 
shall have the preference right to make entry of such tract 
under said Acts, in conformity with the public land sur-
veys, within ninety days after the filing of the approved 
plat of survey in the district land office.”

The appellee (plaintiff below), during the year 1906, 
being then of age and qualified, began the work of re-
claiming a tract of three hundred and twenty acres, in-
cluding the lands here in controversy. Previously, and 
shortly before she was of age, her father, acting in her 
behalf, had caused a furrow to be plowed  ̂around the en-
tire three hundred and twenty acre tract, and had posted 
a notice claiming it for the appellee. During the year 
1906 appellee caused about eighty acres of that portion of
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the tract lying east of the lands in controversy to be lev-
elled, cleared and seeded to barley, and ditches for irri-
gating the same to be constructed. All the lands at that 
time were unoccupied desert lands, within the meaning of 
the land laws of the United States. The barley was irri-
gated several times during the year. After the crop had 
matured and during the year 1906 the appellee fenced the 
land upon which it had been grown, and also during the 
year seeded to barley about 5 acres of the 160 acres in 
controversy. This crop however did not mature. Early 
in November, 1906, the appellee constructed a head ditch 
along the east line of the specific tract in controversy and 
did some work in preparation for the irrigation of the 
south half thereof, and also put up stakes upon the south 
half to mark the lines. She also caused borders to be 
made along the east line in preparation for the construc-
tion of a head ditch. This was the state of things on No-
vember 8, 1906, when the appellant put up a tent house 
upon the land, established a residence and claimed the 
one hundred and sixty acre tract. Appellant saw the 
plowed furrows along the east and south sides of the land 
and was notified by appellee’s father that that one hun-
dred and sixty acre tract was included within appellee’s 
three hundred and twenty acre claim. Appellant re-
mained on the tract until he was ejected, in March, 1909, 
as the result of a judgment obtained by appellee against 
him in a state court. Hart v. Cox, 171 Cal. 364. Appel-
lant during his occupancy constructed a ditch one-half 
mile in length and did some other work on the land.

Appellant, in July, 1907, filed an application for the 
land in the local land office, but his application was re-
jected for the reason that the description was defective. 
Later in the same month appellee filed an application for 
the entire three hundred and twenty acre tract, but her 
application was rejected.

In March, 1909, after the resurvey had been completed, 
appellant filed a new application and shortly thereafter
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and within ninety days after the filing of the survey plat, 
appellee also filed a new application, both applications 
describing the lands with reference to the resurvey. Deci-
sion was rendered in the local land office in favor of appel-
lant. The Commissioner of the General Land Office re-
versed this decision but the Secretary of the Interior re-
versed the Commissioner and affirmed the local land office 
in favor of appellant. Subsequently, on October 24, 1918, 
a patent was issued to the appellant for the land in con-
troversy.

Appellee thereupon brought suit against the appellant 
in the United States District Court for the Southern Dis-
trict of California, and prayed a decree declaring that ap-
pellant held the land in trust and requiring appellant to 
convey the legal title to her. That court rendered a de-
cree in favor of appellee and the case was carried by 
appeal to the Circuit Court of Appeals for the Ninth Cir-
cuit, where, after hearing, the decree of the District Court 
was affirmed. 270 Fed. 51. The case is here upon appeal 
from the Circuit Court of Appeals.

The rights of the parties turn upon the meaning and 
effect of the proviso to § 1 of the Act of March 28, 1908, 
heretofore quoted. That proviso is, in substance, that 
where a qualified entryman has prior to survey taken pos-
session of a tract not exceeding three hundred and twenty 
acres of unsurveyed desert land and has reclaimed or in 
good faith commenced the work of reclaiming the same he 
shall have the preference right to make entry of such tract 
within ninety days after the filing of the plat of survey 
in the local land office. Two questions are, therefore, pre-
sented for solution:

(1) Did appellee take possession of the lands and re-
claim or in good faith commence the work of reclaiming 
the same prior to the attempted appropriation by appel-
lant?

(2) Were the lands at the time unsurveyed desert 
lands, to which upon the facts the statutory preference
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right to make entry attached? Appellant denies that the 
lands were unsurveyed and contends, moreover, that, in 
any event, appellee is not within the terms of the proviso 
since whatever she did was prior to the passage of the act 
which is not to be given retrospective operation.

1. Prior to appellant’s occupation on November 8, 
1906, appellee had entered upon and exercised and was 
then exercising the acts of dominion herein set forth over 
the 320 acre tract under a claim of right. When appellant 
entered upon the land all these evidences of appellee’s 
claim and possession were open and visible and in addition 
appellant was specifically notified that the claim included 
the land in controversy.

What will constitute possession of land largely depends 
upon its character, condition and the use to which it is 
adapted. Here appellee went upon the land for the pur-
pose of reclaiming it from its desert character. The whole 
of it obviously could not be reclaimed at once. The 
building of ditches, the securing of a water supply, the 
plowing and preparation of the land and the planting of 
crops were all steps requiring time. Residence upon the 
land was not required as a prerequisite to securing title 
under the desert land laws. Having in view all the condi-
tions we are of opinion that the facts sufficiently establish 
appellee’s actual possession of the entire tract at the time 
appellant sought to make his appropriation. Ellicott v. 
Pearl, 10 Pet. 412, 442; Ewing n . Burnet, 11 Pet. 41, 53; 
Hart v. Cox, 171 Cal. 364; Booth & Graham v. Small & 
Small, 25 Iowa, 177, 181; Illinois Steel Co. v. Bilot, 109 
Wis. 418, 443, 446. It is not necessary to constitute ac-
tual possession that there should be an enclosure or any 
physical or visible occupancy of every part of the land. 
As well said by the Supreme Court of Iowa in Booth & 
Graham v. Small & Small, supra:

“ Possession of land is the holding of and exclusive exer-
cise of dominion over it. It is evident that this is not, 
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and cannot be, uniform in every case, and that there may 
be degrees in the exclusiveness even of the exercise of 
ownership. The owner cannot occupy literally the whole 
tract,—he cannot have an actual pedis possessio of all, 
nor hold it in the grasp of his hands. His possession 
must be indicated by other acts. The usual one is that 
of inclosure. But this cannot always be done, yet he may 
hold the possession in fact of uninclosed land, by the exer-
cise of such acts of ownership over it as are necessary to 
enjoy the ordinary use of which it is capable, and acquire 
the profits it yields in its present condition,—such acts, 
being continued and uninterrupted, will amount to actual 
possession, and, if under color of title, or claim of right, 
will be adverse.” That appellee, in addition to taking 
possession of the entire 320 acres before appellant’s occu-
pancy, had in good faith commenced the work of reclaim-
ing the same does not admit of doubt. Indeed she had 
actually reclaimed more than one-fourth of the entire 
area, which included five acres of the tract in controversy.

2. It remains to determine whether the lands at the 
time appellee took possession of them were unsurveyed 
lands and whether appellee was entitled to the preference 
right granted by the proviso heretofore quoted.

We first dispose of the contention that, even if the lands 
were unsurveyed, it cannot be held that appellee was 
within the terms of the proviso because that would be to 
give the proviso a retroactive effect and there is nothing to 
show that Congress so intended. The rule is, of course, 
well settled that unless the contrary plainly appear a 
statute operates prospectively only. Does the application 
of the proviso here proposed contravene this rule?

Prior to the Act of March 28, 1908, 35 Stat. 52, un-
surveyed lands, as well as surveyed lands, came within the 
purview of the Desert Land Laws (19 Stat. 377). That 
act, however, from and after its passage restricted “ the 
right to make entry of desert lands ... to surveyed
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public lands ” and expressly declared that “ no such en-
tries of unsurveyed lands shall be allowed or made of rec-
ord.” Then follows the proviso now being considered. 
The office of a proviso is well understood. It is to except 
something from the operative effect, or to qualify or re-
strain the generality, of the substantive enactment to 
which it is attached. Minis v. United States, 15 Pet. 423, 
525. .Although it is sometimes misused to introduce inde-
pendent pieces of legislation. Georgia Railroad & Bank-
ing Co. n . Smith, 128 U. S. 174, 181; White v. United 
States, 191 U. S. 545, 551. Here, however, the proviso is 
plainly employed in its primary character. The effect of 
the substantive enactment was to forbid the entry of 
unsurveyed lands. But the law theretofore had been 
otherwise and one purpose of the proviso evidently was 
to exclude from the operative effect of the new rule cases 
which might have arisen under the prior law,—that is 
cases of persons who had taken possession of and under-
taken to reclaim unsurveyed lands at a time when the law 
conferred the right to do so. Any such person, no less 
than one who acted subsequently, is within the words of 
the proviso. He is literally “ a person who has, prior to 
survey, taken possession,” etc. The proviso so construed 
impairs no vested right and brings into existence no new 
obligation which affects any private interest. No reason 
is perceived why the words employed should not be given 
their natural application and so applied the case of ap-
pellee is included. Indeed, this does not give the proviso 
a retroactive operation. The language in terms applies to 
one who at the time of the enactment occupied a particu-
lar status, viz: the status of a person who has done the 
things enumerated. A statute is not made retroactive 
merely because it draws upon antecedent facts for its oper-
ation. Regina n . Inhabitants of St. Mary, Whitechapel, 
12 Q. B. Rep. 120, 127; United States v. Trans-Missouri 
Freight Association, 166 U. S. 290, 342.
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Passing this point, however, it is contended that the 
lands in question were in fact surveyed. It is true the 
lands had been surveyed in 1854-1856, but the lines of 
that survey by the year 1900 had disappeared to such a 
degree that for practical purposes they had become non-
existent. A survey of public lands does not ascertain 
boundaries; it creates them. Robinson v. Forrest, 29 Cal. 
317, 325; Sawyer v. Gray, 205 Fed. 160, 163. Hence the 
running of lines in the field and the laying out and platting 
of townships, sections and legal subdivisions are not alone 
sufficient to constitute a survey. Until all conditions as to 
filing in the proper land office and all requirements as to 
approval have been complied with, the lands are to be 
regarded as unsurveyed and not subject to disposal as sur-
veyed lands. United States n . Morrison, 240 U. S. 192, 
210; United States v. Curtner, 38 Fed. 1, 10. It follows 
that although the survey may have been physically made, 
if it be disapproved by the duly authorized administrative 
officers the lands which are the subject of the survey are 
still to be classified as unsurveyed. In other words, to 
justify the application of the term 11 surveyed ” to a body 
of public land something is required beyond the comple-
tion of the field work and the consequent laying out of the 
boundaries, and that something is the filing of the plat 
and the approval of the work of the surveyor. If, pend-
ing such approval, or, still more, if after disapproval of 
the survey, the lands in contemplation of law are unsur-
veyed, it is difficult to see why the same result may not 
follow when the survey originally approved and platted 
is subsequently annulled or abandoned because the lines 
and marks established have become obliterated. A pur-
pose to annul or abandon such survey we think may be 
disclosed by an act of Congress directing a resurvey 
plainly based upon the fact of such obliteration.

Turning now to the record in the case under considera-
tion it appears that the lines and marks of the original 
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survey of 1854-1856 had for all practical purposes ceased 
to be. This is apparent not only from a consideration of 
the record but is in accord with repeated declarations of 
the land department. See In re Peterson, 40 L. D. 562, 
566, 570, where it is said not only that all the corners 
which had been established north of the fourth standard 
parallel were missing, but that the survey itself was 
“grossly inaccurate,” that in making the resurvey an at-
tempt to retrace the old original survey had failed “ and it 
is now a physical impossibility to identify on the ground 
sections 16 and 36, according to the original surveys. . . . 
All vestiges of that survey have been wiped away.” See 
also Stephenson v. Pashgian, 42 L. D. 113, 114. In the 
land office contest between the parties hereto for the land 
in controversy the Secretary of the Interior, although 
ruling in favor of appellant, stated that the description of 
the land by reference to the lines of the old survey “ was 
an impossible condition.” Hart v. Cox, 42 L. D. 592, 594. 
Both courts below reached the same conclusion.

The District Court said: “ The evidence of the survey 
of 1856 upon the ground in that vast area, covered by said 
act had become useless, by reason of the fact that the lines 
of the survey were obliterated, and all that was left were 
some prominent monuments. This act [the resurvey act] 
recognized that the survey of 1856 was of no practical use 
and that the lands were, for all practical purposes, unsur-
veyed lands. It was impracticable to dispose of these 
lands by congressional subdivision according to the survey^ 
of 1856.”

The Circuit Court of Appeals, after referring^ to the 
original survey and the fact that no settlement was made 
until nearly fifty years later, said:

“ It was then found that the marks of the survey had 
so far been obliterated that it was practically impossible 
to locate the lines thereof.” Cox v. Hart, 270 Fed. 51.

From the foregoing it results and we hold that the 
Resurvey Act of 1902 was in effect and intent a legislative
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declaration that the lands therein described were, when 
the act was passed and for all purposes of settlement and 
sale, unsurveyed lands. With the disappearance of the 
physical evidences the old survey survived only as an 
historical event. As a tangible, present fact it ceased to 
exist and a new survey became necessary to reestablish 
the status of the area over which it had extended as sur-
veyed lands of the United States.

The decree below is
Affirmed.

HEITLER v. UNITED STATES.

PERLMAN v, UNITED STATES.

GREENBERG v. UNITED STATES.

McCANN v. UNITED STATES.

QUINN v. UNITED STATES.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF ILLINOIS.

Nos. 185-189. Motion to transfer to Circuit Court of Appeals sub-
mitted December 11, 1922.—Decided January 2, 1923.

1. Under the Act of September 14, 1922, c. 305, 42 Stat. 837, a case 
brought here from the District Court upon the mistaken assump-
tion that it presents a substantial constitutional question, but 
which involves other questions within the jurisdiction of the 
Circuit Court of Appeals, should be transferred to that court. 
P. 439.

2. This statute should be construed liberally. P. 440.
Cases transferred.

Applica tion s to transfer these cases, heretofore dis-
missed for want of jurisdiction (post, 703), to the Circuit 
Court of Appeals. For the opinion of the District Court, 
see 274 Fed. 401.
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Mr. Weymouth Kirkland and Mr. Robert N. Golding, 
for plaintiffs in error, in support of the motion.

Mr . Chief  Just ice  Taft  delivered the opinion of the 
Court.

These were writs of error issued directly to the District 
Court under § 238 of the Judicial Code to review sen-
tences of fine and imprisonment on the ground that they 
were cases in which the constitutionality of the National 
Prohibition Act, under which the convictions were had, 
was drawn in question. In addition to the constitution-
ality of the Prohibition Act, the assignments of error 
raised many questions as to the admissions of evidence 
and the charge of the court. We held that'in view of our 
previous decision affirming the validity of the National 
Prohibition Act (National Prohibition Cases, 253 U. S. 
350), the plaintiffs in error wefe precluded from raising 
the question again and basing thereon a claim of juris-
diction for a writ of error under § 238, that the question 
made was, therefore, not substantial but frivolous, and 
that the writ should be dismissed for want of jurisdiction 
on the authority of Sugarman v. United States, 249 U. S. 
182, 184, and cases cited. Heitler n . United States, post, 
703. This conclusion made it impossible for us to con-
sider the other errors assigned.

The plaintiffs in error now invite our attention to an Act 
of Congress approved September 14, 1922, c. 305, 42 Stat. 
837, adding § 238 (a) to the Judicial Code, which provides 
that “ ... if an appeal or writ or error has been or 
shall be taken to, or issued out of, the Supreme Court in a 
case wherein such appeal or writ of error should have been 
taken to, or issued out of, a circuit court of appeals, such 
appeal or writ of error shall not for such reason be dis-
missed, but shall be transferred to the proper court, which 
shall thereupon be possessed of the same and shall pro-
ceed to the determination thereof, with the same force 
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and effect as if such appeal or writ of error had been duly 
taken to, or issued out of, the court to which it is so 
transferred.”

This is a remedial statute and should be construed lib-
erally to carry out the evident purpose of Congress. The 
fact that the opportunity therein given to litigants in the 
Circuit Courts of Appeals where they have mistakenly 
sought a review in this Court may at times be abused 
and unduly prolong the litigation and delay the success-
ful party below, is no reason why when the case comes 
clearly within the language of the statute the transfer 
should not be made. The successful party below may 
avoid undue delay by a prompt motion to dismiss in this 
Court in such cases.

The cases before us are clearly within the remedy of 
the statute. Based on the assumption of the presence of 
a real constitutional question in the case, plaintiffs in 
error sought review here not only of that question but 
of the numerous other errors assigned in the record. 
Williamson v. United States, 207 U. S. 425, 432, 434; 
Goldman v. United States, 245 U. S. 474, 476. We find 
that there is no constitutional question of sufficient sub-
stance to give us jurisdiction to consider these other 
errors. In other words, we find that to have such alleged 
errors considered and reviewed, the writ of error herein 
should have issued out of the Circuit Court of Appeals 
of the proper circuit. Accordingly we hold that these 
several cases should be transferred to the Circuit Court 
of Appeal of the Seventh Circuit at the costs of the 
respective plaintiffs in error, that that court be thereupon 
possessed of the jurisdiction of the same and proceed to 
the determination of said writs of error as if such writs 
had issued out of such court.

And it is so ordered.
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SIOUX CITY BRIDGE COMPANY v. DAKOTA 
COUNTY, NEBRASKA.

CERTIORARI TO THE SUPREME COURT OF THE STATE OF 
* NEBRASKA.

No. 105. Argued November 20, 1922.—Decided January 2, 1923.

1. Intentional and arbitrary assessment of the property of one 
owner for taxation at its true value, in accordance with the state 
constitution and laws5 while all other like property is systemat-
ically assessed much lower, is a violation of the equal protection of 
the laws. P. 445.

2. The owner aggrieved by this discrimination is entitled to have 
his assessment reduced to the common level, since by no judicial 
proceeding can he compel reassessment of the great mass of such 
property at its true value as the law requires. P. 446.

3. Mere errors of judgment in fixing an assessment do not support 
a claim of discrimination; there must be in effect an intentional 
violation of the principle of practical uniformity. P. 447.

105 Neb. 843, reversed.

Certiora ri  to a judgment of the Supreme Court of 
Nebraska, affirming a judgment of a lower court which 
dismissed an appeal from action of a board of equaliza-
tion, fixing an assessment for taxation.

Mr. F. W. Sargent, with whom Mr. Wymer Dressier 
and Mr. R. N. Van Doren were on the briefs, for peti-
tioner.

Mr. R. A. Van Orsdel, with whom Mr. George W. 
Learner and Mr. J. W. McGan were on the brief, for 
respondent.

Mr . Chief  Justi ce  Taft  delivered the opinion of the 
Court.

This case is here by writ of certiorari to the Supreme 
Court of Nebraska. The question is whether the taxing 
authorities of the State of Nebraska and of Dakota 
County in assessing taxes against the petitioner, the Sioux 
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City Bridge Company, upon that part of its bridge across 
the Missouri River at South Sioux City, which is in the 
jurisdiction of Nebraska, deprived the Bridge Company 
of due process of law and denied it the equal protection 
of the laws in violation of the Fourteenth Amendment.

For a number of years before 1918, the Bridge Com-
pany had returned the Nebraska part of the bridge for 
taxation at $600,000. In that year the assessor of Dakota 
County sent the blank return to the Bridge Company as 
usual, but the Bridge Company sent back the proposed 
return, refusing to sign, and insisting that the valuation 
was too high. The assessor then returned the bridge at 
$600,000 as formerly. The Bridge Company appealed to 
the Board of Equalization of the county. Only the coun-
sel for the Bridge Company and for the city of South 
Sioux City appeared. No witnesses were called and no 
evidence produced, but the Board of Equalization, on the 
appeal of the Bridge Company for reduction, raised the 
assessment above that of the assessor $100,000. From 
this ruling an appeal was taken to the District Court of 
Dakota County for relief against the action of the Board 
of Equalization on the ground that the valuation was 
excessive, was without evidence and arbitrary, that it vio-
lated the constitution of the State requiring a uniformity 
of taxing burdens, and that it deprived the Bridge Com-
pany of due process and equal protection of the law as 
forbidden by the Fourteenth Amendment.

Seventy-four per cent, of the total value of the bridge 
is in Dakota County, Nebraska, and twenty-six per cent, 
is in Iowa. The original cost of the bridge was $941,000, 
but some wooden trestles in the original construction were 
taken out and steel substituted and this increased the 
original cost to $1,022,000. The bridge was built in 1888. 
Since 1907 it has been under lease to two railroads and 
jointly they maintain the bridge, pay the taxes and 8 per 
cent, on the original cost of $945,800. The leases are
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short-time leases because the bridge while in good repair 
is too light for modern traffic and can only be used under 
burdensome and expensive restrictions. One of the rail-
road companies has made soundings for a new bridge. 
The engineers report the existing bridge to be totally out 
of date and estimate a depreciation in its value on this 
account of $300,000 from its original cost. The same 
witnesses testified that to build the bridge just as it was 
would cost at present prices from $1,300,000 to $1,500,000, 
but that it would be most foolish to build a bridge of 
that old type now.

A tax commissioner of one of the lessee railroads, with 
long experience in taxation and valuation, testified that 
from an examination of the sales of real estate as shown 
by deeds of record in Nebraska and in Dakota County 
and the tax list, the acre property in Dakota County was 
assessed at 55.70 per cent, of its value, that improvements 
in city property were assessed at 49.29 per cent, of their 
selling value, and had been so assessed for seven years. 
The county assessor thought such sales were not best 
evidence of true value in money and denied that there 
was any attempt to value at less than such value.

The District Court held the reasonable value of the 
bridge in Nebraska to be more than $700,000 as assessed 
and dismissed the appeal. It made no finding upon the 
issue as to whether there was an undervaluation of other 
real estate and improvements in Dakota County or the 
State and did not refer to it.

The Bridge Company carried the case on appeal to the 
Supreme Court. That court found from the evidence 
that $700,000 as the true value was not so manifestly 
wrong that it was justified in disturbing the assessment.

Taking up the objection that the real property and 
improvements were undervalued in Dakota County, the 
court said:

“ It is finally urged that this court should reduce the 
true value of the bridge as found by the court to 55 
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per cent, of such value, for the reason that other property 
in the district is assessed at 55 per cent, of its true value, 
and that it would be manifestly unjust to appellant to 
assess its property at its true value while other property 
in the district is assessed at 55 per cent, of its value.

“While undoubtedly the law contemplates that there 
should be equality in taxation, we are of the view that 
the plan of equalization proposed by appellant is not 
the proper remedy. The rule is now settled by a recent 
decision of this court that when property is assessed at 
its true value, and other property in the district is 
assessed below its true value, the proper remedy is to 
have the property assessed below its true value raised, 
rather than to have property assessed at its true value 
reduced. Lincoln Telephone & Telegraph Co. v. Johnson 
County, 102 Neb. 254. In the argument of appellant 
the soundness of this ruling is assailed, and authorities 
in other jurisdictions are cited which seem at variance 
with our holding. We are not willing, however, to recede 
from the rule of that case.”

Section 1, Article IX, of the Constitution of Nebraska, 
contains the following:

“ The Legislature shall provide such revenue as may be 
needful, by levying a tax by valuation, so that every 
person and corporation shall pay a tax in proportion to 
the value of his, her or its property and franchises, the 
value to be ascertained in such manner as the Legislature 
shall direct. . . .”

Section 6300 of the Revised Statutes of Nebraska, 
1913, provides:

“All property in this state not expressly exempt there-
from shall be subject to taxation, and shall be valued at 
its actual value which shall be entered opposite each 
item and shall be assessed at twenty per cent, of such 
actual value. Such assessed value shall be entered in 
separate column opposite each item, and shall be taken
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and considered as the taxable value of such property, and 
the value at which it shall be listed and upon which the 
levy shall be made. Actual value as used in this chap-
ter shall mean its value in the market in the ordinary 
course of trade.”

In the case of Sunday Lake Iron Co. n . Wakefield, 247 
U. S. 350, 352, 353, this Court said:

“ The purpose of the equal protection clause of the 
Fourteenth Amendment is to secure every person within 
the State’s jurisdiction against intentional and arbitrary 
discrimination, whether occasioned by express terms of 
a statute or by its improper execution through duly con-
stituted agents. And it must be regarded as settled that 
intentional systematic undervaluation by state officials 
of other taxable property in the same class contravenes 
the constitutional right of one taxed upon the full value 
of his property. Raymond n . Chicago Union Traction 
Co., 207 U. S. 20, 35, 37.” Analogous cases are Greene 
v. Louisville & Interurban R. R. Co., 244 U. S. 499, 516, 
517, 518; Cummings v. National Bank, 101 U. S. 153, 
160; Taylor v. Louisville & Nashville R. R. Co., 88 Fed. 
350, 364, 365, 372, 374; Louisville & Nashville R. R. Co. 
v. Bosworth, 209 Fed. 380, 452; Washington Water Power 
Co. v. Kootenai County, 270 Fed. 369, 374.

The charge made by the Bridge Company in this case 
was that the State, through its duly constituted agents, 
to wit, the county assessor and the County Board of 
Equalization, improperly executed the constitution and 
taxing laws of the State and intentionally arid arbitrarily 
assessed the Bridge Company’s property at 100 per cent, 
of its true value and all the other real estate and its 
improvements in the county at 55 per cent.

The Supreme Court does not make it clear whether it 
thinks the discrimination charged was proved or not, but 
assuming the discrimination, it holds that the Bridge 
Company has no remedy except “ to have the property
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assessed below its true value raised, rather than to have 
property assessed at its true value reduced.” The di-
lemma presented by a case where one or a few of a class 
of taxpayers are assessed at 100 per cent, of the value 
of their property in accord with a constitutional or stat-
utory requirement, and the rest of the class are inten-
tionally assessed at a much lower percentage in violation 
of the law, has been often dealt with by courts and 
there has been a conflict of view as to what should be 
done. There is no doubt, however, of the view taken 
of such cases by the federal courts in the enforcement of 
the uniformity clauses of state statutes and constitutions 
and of the equal protection clause of the Fourteenth 
Amendment. The exact question was considered at 
length by the Circuit Court of Appeals of the Sixth Cir-
cuit in the case of Taylor n . Louisville & Nashville R.R. 
Co., 88 Fed. 350, 364, 365, and the language of that court 
was approved and incorporated in the decision of this 
Court in Greene v. Louisville & Interurban R. R. Co., 
244 U. S. 499, 516, 517, 518. The conclusion in these 
and other federal authorities is that such a result as that 
reached by the Supreme Court of Nebraska is to deny 
the injured taxpayer any remedy at all because it is 
utterly impossible for him by any judicial proceeding to 
secure an increase in the assessment of the great mass of 
under-assessed property in the taxing district. This 
Court holds that the right of the taxpayer whose prop-
erty alone is taxed at 100 per cent, of its true value is to 
have his assessment reduced to the percentage of that 
value at which others are taxed even though this is a 
departure from the requirement of statute. The con-
clusion is based on the principle that where it is impos-
sible to secure both the standard of the true value, and 
the uniformity and equality required by law, the latter 
requirement is to be preferred as the just and ultimate 
purpose of the law. In substance and effect the decision
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of the Nebraska Supreme Court in this case upholds the 
violation of the Fourteenth Amendment to the injury of 
the Bridge Company. We must, therefore, reverse its 
judgment.

But we construe the action of the court not to be 
equivalent to a finding that such intentional discrimina-
tion existed between the valuation of the Bridge Com-
pany’s property and that of all other real property and 
improvements in the county, but rather a ruling that 
even if it did exist, the Bridge Company must continue 
to pay taxes on a full 100 per cent, valuation of its prop-
erty. It was on the same principle, doubtless, that the 
District Court ignored the issue of discrimination alto-
gether. It is therefore just that upon reversal we should 
remand the case for a further hearing upon the issue of 
discrimination, inviting attention to the well-established 
rule in the decisions of this Court, cited above, that mere 
errors of judgment do not support a claim of discrimina-
tion, but that there must be something more—something 
which in effect amounts to an intentional violation of the 
essential principle of practical uniformity. Sunday Lake 
Iron Co. v. Wakefield, 247 U. S. 350, 353.

The judgment of the Supreme Court of Nebraska is 
reversed and the case is remanded for further pro-
ceedings not inconsistent with this opinion.

WALKER v. GISH.

ERROR TO THE COURT OF APPEALS OF THE DISTRICT OF 
COLUMBIA.

No. 135. Argued November 28, 29, 1922.—Decided January 2, 1923.

1. The rule allowing a lot-owner to erect a party wall on the lot line, 
and obliging his neighbor, if he use it, to pay part of the cost, is 
a condition attached to the lots within the original Federal City 
under the powers granted by the original proprietors of the land;
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and, as extended to other parts of the District under an act author-
izing the District Commissioners to establish’ building regulations, 
it has the force of a custom binding wherever a party wall is 
erected by one lot-owner without objection by the adjoining owner. 
P. 449.

2. And, in the absence of evidence to the contrary, it must be pre-
sumed that the erection of such a wall was done without such 
objection. P. 451.

3. A lot-owner who used a party wall waived his right to object, 
in defense of an action for the value of the use, that the building 
regulations, with which he complied, deprived him of his property 
without due process of law. P. 452.

51 App. D. C. 4; 273 Fed. 366, affirmed.

Error to a judgment of the Court of Appeals of the 
District of Columbia affirming a judgment for Gish in 
an action to recover the value of the use of a party wall 
by Walker.

Mr. S. Herbert Giesy for plaintiff in error.

No appearance for defendant in error.

Mr . Chief  Justice  Taft  delivered the opinion of the 
Court.

Genevieve K. Gish sued Ernest G. Walker in the 
Municipal Court of the District of Columbia for $150 
for the use of a party wall on premises 2327 Ashmead 
Place, Washington, in that part of the District of Colum-
bia not included in the original Federal City, and re-
covered $144.63. Walker appealed the case to the Su-
preme Court of the District. That court on the first 
trial directed a verdict for Walker, the defendant, on the 
ground that he had not used the wall. On appeal, the 
Court of Appeals of the District reversed the judgment 
because the question whether the defendant used the wall 
was a disputable fact which should have been submitted 
to the jury. On the second trial, the court submitted the 
issue to the jury which found for the plaintiff, and fixed
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the value of the use at $85. The Court of Appeals 
affirmed the judgment, and the case comes here by writ 
of error on the issue of the constitutional validity of the 
building regulations of the District of Columbia, which 
by the Act of June 14, 1878, c. 194, 20 Stat. 131, are given 
the effect of congressional legislation. It is urged that 
they deprived defendant of his property without due 
process of law, in violation of the Fifth Amendment. 
The question was seasonably raised by a request for a 
charge on the trial and by proper assignment of error 
in the proceedings for review. Judicial Code, § 250; 
Smoot v. Heyl, 227 U. S. 518, 522.

The history of the law of party walls in Washington is 
interesting. Its application is not free from difficulty 
in that part of the present Washington which was not 
included within the original Federal City. The original 
proprietors of the land in the Federal City conveyed it 
in trust to certain named persons to be laid out in such 
streets, squares and lots as the President of the United 
States should approve. Under the trust provisions, the 
lots to be sold or distributed were to be subject to such 
terms and conditions as might be thought reasonable by 
the President for regulating the materials and manner of 
the buildings and improvements. President Washington 
issued regulations, one of which is in force today. They 
provided that a person appointed to superintend build-
ings might enter on the land of any person to set out 
the foundation and regulate the walls to be built between 
party and party, as to the breadth and thickness thereof, 
that the foundations were to be laid equally upon each 
lot and to be of the breadth and thickness thought proper 
by the superintendent, that the first builder was to be 
reimbursed one-half of the cost of the wall, or so much 
thereof as the next builder might use, but that such use 
could not begin till he had paid the amount fixed by the 
superintendent. This has been held to be a condition

45646°—23——29 



450 OCTOBER TERM, 1922.

Opinion of the Court. 260 U. 8.

annexed to every house lot in the original Washington. 
Miller n . Elliot, 5 Cr. C. C. 543; 17 Fed. Cas. 315, No. 
9568. It has been decided to be the only source of the 
right of a lot owner in Washington to put his party wall 
on his neighbor’s land. Fowler n . Saks, 7 Mackey, 570, 
579. By the Act of Congress of 1878, supra, the District 
Commissioners were authorized to establish building reg-
ulations which should have the force of law; but the regu-
lation of General Washington was continued in force by 
them and applied not only to the Federal City but to the 
whole of Washington. The question then arose what 
was the effect of this regulation as applied to the out-
lying districts of the city which were not included in the 
lots of the Federal City, and which were not affected by the 
grant upon condition by the original owners of that city. 
This question was fully considered in the case of Fowler 
n . Koehler, 43 App. D. C. 349, which was a suit like the 
one at bar for the value of appropriated use of a party 
wall in the newer part of the city. The Court of Ap-
peals of the District held that because party walls had in 
thousands of instances been erected by one of the adjoin-
ing owners on the lot of the other in the belief of both 
that it was the exercise of a lawful right as in the original 
city, a custom had grown up. So general was this that 
the court felt justified when erection of a party wall 
by one owner was without objection by the other, in 
implying an agreement which would rebut inference of a 
trespass. Thus there had developed a practical uni-
formity as to practice in respect of party walls and the 
law governing them between the lots in the Federal City 
and those outside, except where, in the outlying district, 
the adjoining owner objected to the erection of the wall 
at the time of the construction and took measures to pre-
vent it. The court in Fowler v. Koehler further held 
that where party walls were erected in the outside district 
under such implied agreements, the same obligation to
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contribute to the cost of the wall arose in the outlying 
district as against the adjoining owners as in the Federal 
City, if they used the party wall, and that the relations 
between the parties were regulated by the District build-
ing regulations.

We think the reasoning of the court in Fowler v. 
Koehler sustains its conclusion and that the conclusion 
helps to the solution of an unfortunately difficult matter 
of much importance. The status of the party wall in 
the case at bar is thus established. There is no evidence 
of the circumstances under which the party wall was 
erected and we must presume that it was done by the 
predecessor in title of the plaintiff below with the consent 
of a grantor of the defendant below.

Plaintiff in error says that even if this be true, the 
effect of the District regulations is equivalent to a statute 
and deprives him of his property without due process of 
law. The effect of §§ 74 and 56 of those regulations is, 
shortly stated, this: One of the two adjoining owners 
may build a two-story house and a party wall nine inches 
thick, occupying 4^2 inches of his neighbor’s land. If, 
thereafter, his neighbor wishes to build a house of three 
stories, that neighbor is required to have his wall 13 
inches thick. He can take down the existing party wall, 
but he can occupy only 4^2 inches of the other’s lot and 
must pay all the expenses of the change, including the 
damage done to the owner of the two-story house, so that 
his party wall will be 8^ inches on his own land, while 
he uses but 4^ inches of his neighbor’s. Or he can build 
a nine-inch wall against the two-story wall and widen his 
wall to 13 inches when it reaches the third story, resting 
on 4^ inches of the original party wall on his own land. 
He thus is compelled to occupy with his wall 13 inches 
of his own lot and let his neighbor have 4^ inches of 
his land without corresponding advantage. Counsel for 
plaintiff in error urges that the fundamental idea in the
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institution of party walls is mutual benefit, (Smoot v. 
Heyl, 227 U. S. 518, 523), which implies equality of ease-
ment of support and of occupation of land between the 
neighbors, and that to give to the builder of the first wall 
such great advantage over his neighbors as these regula-
tions give him deprives his neighbor of property without 
due process of law.

The questions thus raised might justify discussion if 
the plaintiff in error were in a position to urge them, and 
had not used the original party wall of which he com-
plains. His contention below was that he had not used 
the wall of his neighbor, that he had built a new wall at 
the side of the original party wall as high as the original 
wall and then had widened it to 13 inches so as to extend 
over the original wall without resting on it. The jury 
found against him on this issue. If he did use the 
original wall, then he must pay for the value of the use. 
Fowler v. Saks, 7 Mackey, 570, 581; Fowler v. Koehler, 
43 App. D. C. 349, 360. In using it, he waived the right 
to object to the regulations with which he complied with-
out objection, until he was called upon to pay his share 
of that which he had taken and used.

The judgment is affirmed.

BLAMBERG BROTHERS v. UNITED STATES.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF MARYLAND.

No. 165. Argued December 5, 1922.—Decided January 2, 1923.

The second section of the Suits in Admiralty Act does not authorize 
a suit in personam against the United States, as a substitute for 
a libel in rem, when the United States vessel is not in a port of 
the United States or of one of her possessions. P. 458.

272 Fed. 978, affirmed.
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Appe al  from a decree of the District Court dismissing 
a libel in admiralty for want of jurisdiction.

Mr. D. Roger Englar, with whom Mr. James W. Ryan, 
Mr. J. Edward Tyler, Jr., and Mr. T. Catesby Jones were 
on the briefs, for appellant.

The remedy afforded by § 2 of the Act of March 9, 
1920, is not limited to cases where, if the vessel were pri-
vately owned, a proceeding in admiralty could have been 
maintained within the territorial limits of the United 
States, but is available generally to all persons who could 
have maintained proceedings in admiralty against ves-
sels of the United States anywhere in the world prior to 
the passage of this act. Smith v. United States (unre-
ported, Dist. Court, Eastern Dist. Louisiana, August 4, 
1922); Phoenix Paint & Varnish Co. v. United States 
(unreported, Dist. Court, Eastern Dist. Pennsylvania, 
November 17, 1921).

This conclusion is supported by the fact that, if the 
substitute remedy were not available so long as the vessel 
remained outside the United States, § 5 of the act would 
deprive the libelant of any remedy in cases like the pres-
ent, where the vessel did not return within the time 
provided for suit.

The argument of the Government and the decision of 
the judge below proceed on the assumption that the 
United States desired to force its citizens to sue its vessels 
in the courts of foreign countries wherever this remedy 
was available to them, although opening its own courts 
to such suits where jurisdiction could be had only in 
those courts. As might be expected, this view finds no 
support in the language of the act. On the contrary, § 7 
indicates an intent by Congress to prevent, as far as lay 
in its power, the seizure of vessels of the United States 
in foreign countries as well as in the United States; and 
to concentrate all such litigation in its own courts.
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Moreover, the United States would thus avoid incurring 
the expense of furnishing surety bonds, and of retaining 
counsel to defend it in litigation in foreign countries.

Congress clearly intended to substitute the personal 
credit of the United States for the security of the par-
ticular vessel. In the present case the libelant had a 
right to arrest the “Catskill” as security for its claim. 
Having that right, it was within the class of vessel-
creditors entitled to sue the United States in personam.

Section 8 of the act, providing that decrees in suits 
under the act shall be payable “ out of any money in the 
Treasury of the United States not otherwise appropri-
ated,” is substantially a pledge by the United States of 
those unappropriated moneys in the Treasury as a fund 
or stipulation to meet the liabilities incurred by the Ship-
ping Board’s vessels. This general pledge or stipulation 
was apparently intended as a substitute for multitudinous 
stipulations to release individual vessels from arrest. It 
was intended to be available to everyone who previously 
had a right to have a United States vessel arrested as 
security.

If Congress intended to prevent vessels from being 
delayed because of arrest under legal process, the theory 
of the lower court that the libelant in the present case 
should have arrested the vessel in Cuba would, by en-
couraging delay to the vessel, violate the intention of 
Congress.

Congress intended to grant a right to sue the United 
States in personam to everyone who had a cause of 
action against the vessel under § 9 of the Shipping Act 
of 1916. This would be so even if the libelant had no 
present ability to arrest the vessel, provided it had a 
right or cause of action against her.

Sections 1 and 7 of the Suits in Admiralty Act repeal 
the remedy provided by § 9 of the Shipping Act of 1916. 
The first sentence of § 2 of the Suits in Admiralty Act
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defines that part of § 9 of the Shipping Act of 1916 
which is not repealed. In other words, the first sentence 
of § 2 of the Suits in Admiralty Act deals only with 
causes of action, substantive rights or liabilities. The 
second sentence deals only with venue. Therefore, the 
phrase in the first sentence, if “ a proceeding in admir-
alty could be maintained at the time of the commence-
ment of the action herein provided for,” requires only 
that the cause of action or substantive right be of an 
admiralty nature, and was merely intended to exclude 
common-law causes of action on which the vessel might 
be arrested under foreign attachment.

The first sentence does not require that the libelant be 
able to arrest the vessel at the time he files his libel. It 
merely requires that he have an admiralty cause of action 
enforceable, if the vessel were privately owned, on her 
coming within the court’s territorial jurisdiction. Con-
gress eliminated from the original bill a proposed require-
ment in the first sentence that the substitute remedy 
should be available only if, in addition to there being an 
admiralty cause of action, “ the vessel or cargo could be 
arrested or attached at the time of the commencement of 
suit.” As finally passed, the act merely requires the 
libelant to show that his cause of action or substantive 
right is one such as District Courts “ ordinarily have cog-
nizance ” of “ in their admiralty and maritime jurisdic-
tions.”

The United States, by appearing generally and answer-
ing in this suit, there having been at the time the suit 
was commenced jurisdiction of the person or vessel at 
Havana, waived any requirement as to venue or juris-
diction of the person. United States v. Hvoslef, 237 
U. S. 1, 11. A suit in Havana against a vessel owned 
by the United States would be a suit against the United 
States. The Western Maid, 257 U. S. 491.

It was unnecessary for the libelant to elect whether 
to proceed in personam or in rem; but the libelant did in 
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fact elect to proceed in accordance with the principles of 
libels in rem.

Mr. Solicitor General Beck, with whom Mr. Assistant 
Attorney General Ottinger, Mr. J. Frank Staley, Special 
Assistant to the Attorney General, and Mr. Norman B. 
Beecher were on the brief, for the United States.

Mr . Chief  Justi ce  Taft  delivered the opinion of the 
Court.

This is an appeal from the District Court of Maryland 
on a question of jurisdiction duly certified by the District 
Judge.

The appellant, a corporation of Maryland, February 
26, 1921, filed a libel in personam against the United 
States under the Suits in Admiralty Act, approved March 
9,1920, c, 95,41 Stat. 525. The libel alleged that on Octo-
ber 6,1920, the libelant had shipped 1500 bags of corn from 
Baltimore to Havana, Cuba, to its own order, upon the 
barge “ Catskill,” that the corn had never been delivered 
in accordance with the terms of the bills of lading, and 
that due to the delay the corn had greatly deteriorated in 
value, whereby libelant had been damaged in the sum 
of $15,000. The libel contained this averment, “ Third. 
That said barge ‘ Catskill ’ is now, or will be, during the 
pendency of process hereunder, within this District and 
within the jurisdiction of this Honorable Court.”

The United States made answer April 22, 1921, through 
the district attorney. It admitted that it was the qual-
ified owner of the “ Catskill,” but denied that it was 
or had ever been, in charge of the operation of the barge. 
It alleged that it entered into a contract for the sale of 
the barge July 26, 1920, for sixty thousand dollars, six 
thousand dollars in cash and the balance in monthly 
instalments of three thousand dollars, that the vendee 
had defaulted in all the monthly payments, that the
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barge was delivered to the vendee June 30, 1920, and the 
United States had no control over her management or 
operation, and did not make the contract of affreight-
ment described in the libel. In answer to the third par-
agraph of the libel the respondent alleged that it was 
advised that the barge was in Havana and had no knowl-
edge when it would arrive in the jurisdiction of the court. 
On May 3, 1921, having obtained leave of court, the 
United States as respondent filed a suggestion of want 
of. jurisdiction in which it averred positively that the 
barge was then in the port of Havana, Cuba, where it had 
been libeled in the sum of $3,725 for wage claims. It 
further averred that libels in personam had been filed 
against it in three other district courts of the United 
States for claims aggregating a sum in excess of the value 
of the barge which was .alleged not to exceed $50,000. 
The suggestion concludes that the respondent can not 
be proceeded against by a libel in personam, or by a libel 
in the nature of an in rem proceeding as provided for by 
the Suits in Admiralty Act, for the reason that at the time 
of filing the libel, and at all times thereafter, the barge 
“Catskill” was and had been at the port of Havana, 
Cuba, and without the jurisdiction of the court. The 
libelant, answering the suggestion, alleged that, although 
under the facts as alleged, no direct personal liability arose 
against the respondent under the general law, yet under 
the Suits in Admiralty Act, a right to bring a libel in 
personam was created as a substitute for an ordinary libel 
in rem and that the presence of the barge in the jurisdic-
tion of the court was not essential to such jurisdiction in 
personam.

The first section of the Suits in Admiralty Act pro-
vides that no vessel or cargo owned by the United States 
“ shall hereafter, in view of the provision herein made 
for a libel in personam; be subject to arrest or seizure by 
judicial process in the United States or its possessions.”
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The second section provides that in cases where, if such 
vessel were privately owned, a proceeding in admiralty 
could be maintained, a libel in personam may be brought 
against the United States, provided the vessel is em-
ployed as a merchant vessel or a tugboat. The suits are 
to be brought in the United States District Court where 
the libelants live or have their principal place of busi-
ness in the United States, or in which the vessel or cargo 
charged with liability may be found. Provision is made 
for manner of service and, upon application of either 
party, for the transfer of such libels to any other district 
in the discretion of the court.

By the seventh section of the act, if any vessel or cargo 
of the United States is seized by process of a court of any 
country other than the United States, the Secretary of 
State of the United States in h^s discretion, upon request 
of the Attorney General, may direct the United States 
consul residing near the port of seizure to claim immunity 
from such suit and seizure and to execute a bond on 
behalf of the United States as the court may require for 
the release of the vessel or cargo.

The District Court on the facts stated held that it was 
without jurisdiction under this statute to entertain a libel 
in personam against the United States. We agree with 
that holding. The first section of the act is limited in 
its inhibition of seizures of vessels and cargoes of the 
United States to ports of the United States and its pos-
sessions. The second section is in pari materia, and the 
same limitation must be implied in its construction. 
This act was passed to avoid the embarrassment to which 
the Government found itself subjected by the Act of 
September 7, 1916, c. 451, 39 Stat. 728, by the ninth 
section of which vessels in which the United States had 
an interest and which were employed as merchant vessels 
were made liable as such to arrest or seizure for enforce-
ment of maritime liens. The Lake Monroe, 250 U. S.
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246. It was intended to substitute this proceeding in 
personam, as the first section of the act expressly indi-
cates, in lieu of the previous unlimited right of claimants 
to libel such vessels in rem in the ports of the United 
States and its possessions. Congress had no power, how-
ever, to enact immunity from seizure in respect of such 
vessels when in foreign ports, and therefore the embar-
rassment of seizures was to be mitigated in another way, 
i. e., by claiming immunity on international grounds and, 
if that failed, by stipulation or bond in the name of the 
United States. The provisions of the seventh section 
confirm the construction by which provisions of the 
second section are limited in their application to vessels 
within the jurisdiction of the United States.

A number of important questions as to the construction 
of this statute have arisen in other cases, and the argu-
ment before us has taken a wide range. Those questions 
do not require decision here, and we do not decide them. 
All we hold here is that the District Court was right in 
construing the second section of the Suits in Admiralty 
Act not to authorize a suit in personam against the 
United States as a substitute for a libel in rem when the 
United States vessel is not in a port of the United States 
or of one of her possessions.

Affirmed.

KANSAS CITY SOUTHERN RAILWAY COMPANY 
v. VAN ZANT.

CERTIORARI TO THE SUPREME COURT OF THE STATE OF 
MISSOURI.

No. 142. Argued December 4, 1922.—Decided January 2, 1923.

1. By forbidding common carriers engaged in interstate commerce 
to issue free passes for interstate journeys, except to specified 
classes of persons, (Hepburn Act, 1906,) Congress took over the
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subject to the exclusion of state laws, not only as to what passes 
may be issued and used, but also as to their limitations, conditions 
and effect upon the rights and responsibilities of the passenger and 
railway company, respectively. P. 468.

2. A condition affixed to a free pass, issued under the Hepburn 
Act, that the person accepting and using it assumes all the risk 
of accident and personal injury, is valid. P. 468.

289 Mo. 163, reversed.

Certiorari  to review a judgment of the Supreme 
Court of Missouri, affirming a judgment recovered by the 
respondent from the Railway Company in an action for 
personal injuries suffered by her, in that State, while 
she was traveling from Kansas to Oklahoma by means of 
a free pass, which had been issued to her as the mother 
of one of the company’s employees.

Mr. Samuel W. Moore, with whom Mr. Frank H. 
Moore and Mr. Cyrus Crane were on the brief, for peti-
tioner.

The original Act to Regulate Commerce, passed in 
1887, did not expressly prohibit free transportation, and 
it was only when such transportation constituted dis-
crimination and was not in the exception contained in 
§ 22 of the act that it was illegal. The first general pro-
hibition of free transportation, and the first express au-
thorization of free transportation, except in certain speci-
fied instances permitted by § 22, appeared in the amend-
ment of 1906. In the Act of April 13, 1908, a proviso 
was added expanding the meaning of the word 11 em-
ployees.” In the amendment of June 18, 1910, which 
is not involved herein, a further proviso was added mak-
ing provision for the exchange of passes or franks with 
telegraph, telephone and cable lines.

The evident purpose of Congress, in its amendment of 
1906, was to bring the whole subject of interstate trans-
portation under direct national control. The issue of 
free transportation, unregulated except by the general
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anti-discrimination provisions of the Act of 1887, and 
by the several States whose efforts to enforce their stat-
utes were not attended with great success, had resulted 
in gross discrimination. National legislation of a com-
prehensive character, therefore, was imperatively neces-
sary to provide one uniform rule covering the subject of 
free transportation, and one uniform method of its en-
forcement. The amendment of 1906 was responsive to 
this demand.

Congress, we contend, reached out and took over the 
entire subject of free interstate transportation, specify-
ing with particularity the persons to whom it might law-
fully be issued and providing penalties for infractions of 
the law by individuals as well as the carriers. This of 
necessity deprived the States of all power or authority 
to legislate with respect to such transportation. The 
exertion of national power would be frustrated and nulli-
fied if authority remained in the several States to en-
croach upon or in any manner to affect the subject-matter 
with conflicting statutes or decisions.

The stipulation in a free interstate pass releasing the 
carrier from liability is a part of the pass itself. The 
pass is a license, and the person to whom it is issued is 
a licensee. Northern Pacific Ry. Co. v. Adams, 192 U. S. 
440, 454. The terms and conditions on which it is issued 
and given validity are an integral part of the license 
itself. A release of all claims for personal injuries has 
always been a condition to the use of free transportation. 
Such a stipulation was upheld in 1858. Welles v. Rail-
way Co., 26 Barb. 641; affd. 24 N. Y. 181.

The fact that the release was on the back of the pass 
instead of on its face is of no consequence. The pass 
consisted of writing and printing on both sides of the 
paper. This was the pass over which Congress assumed 
jurisdiction by the amendment of 1906. That part of 
the pass which consists of the release, equally with that
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part which authorized the plaintiff to travel free was 
thus withdrawn from the domain of state legislation.

Congress is presumed to have enacted the amendment 
of 1906 with full knowledge of the decisions of this Court 
in Northern Pacific Ry. Co. v. Adams, supra; and Boer- 
ing v. Chesapeake Beach Ry. Co., 193 U. S. 442. It 
knew that the usual release stipulation was an integral 
part of the pass itself, and that the use of a free pass in-
volved a waiver on the part of the carrier of its com-
pensation, and likewise a waiver on the part of the user 
of the pass of any claim for damage to his person. It 
may also be assumed that Congress knew of the conflict-
ing state statutes, some of which gave and others denied 
compensation.

The validity of a stipulation against liability contained 
in a free interstate pass issued by a railway company 
under the Act of 1906 came before this Court in Charles-
ton & Western Carolina Ry. Co. v. Thompson, 234 U. S. 
576.

A pass is ordinarily conditioned to be non-transferable 
and subject to forfeiture if presented for passage by any 
other than the person to whom it was issued. Is the 
validity of these provisions to be tested by state statutes 
and decisions of state courts? Passes also contain a time 
limit, during which they are valid for passage. Is this 
likewise subject to state regulation? Following the pas-
sage of the Act of 1906, the Interstate Commerce Com-
mission promulgated various rulings relative to the issue 
of free interstate transportation, prescribing its form, 
designating the persons who come within its provisions, 
defining the word “ family ” as used in the act, etc. I 
Watkins, Shippers and Carriers, 3d ed., pp. 648-652. 
May these rulings and regulations be amended or re-
pealed or superseded by state authority? Many other 
illustrations might be given.

The confusion that would result is aptly illustrated by 
the confusion which actually existed in the enforcement
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of a carrier’s liability for loss or damage to freight ship-
ments prior to the amendment of 1906. Adams Express 
Co. v. Croninger, 226 U. S. 491.

The Act of 1906, providing for the issue of free inter-
state transportation, is silent on the subject of the liability 
of the pass-holder for personal injuries; but this is no 
answer to our contention that the federal authority has 
taken over the entire subject of free interstate transpor-
tation, including the stipulations upon which it may be 
issued, and their validity. Postal Telegraph Co. v. 
Warren-Godwin Lumber Co., 251 U. S. 27; Western 
Union Telegraph Co. v. Boegli, 251 U. S. 315.

Similarly, it has been held by this Court that the Fed-
eral Employers’ Liability Act has occupied the entire 
field with respect to the liability of carriers for damages 
to employees, to the exclusion of state control. New 
Orleans & Northeastern R. R. Co. v. Harris, 247 U. S. 
367; New York Central R. R. Co. v. Winfield, 244 U. S. 
147; Seaboard Air Line Ry. v. Horton, 233 U. S. 492; 
Pryor v. Williams, 254 U. S. 43.

The same argument that is made by the respondent 
here might be urged in support of the proposition that 
as the statute was silent touching the transferability of 
mileage, excursion or commutation passenger tickets, that 
subject was not taken over by Congress, but remained 
subject to state regulation. But this Court, in Bitterman 
v. Louisville & Nashville R. R. Co., 207 U. S. 205, decided 
otherwise.

The stipulation against liability contained in the pass 
was a contract entered into pursuant to federal authority. 
The Hepburn Act permitted carriers to issue free inter-
state transportation to employees and their dependents, 
and, by necessary implication, to issue such transporta-
tion on the usual and customary conditions. In author-
izing the issuance of a free pass, Congress likewise au-
thorized this inseparable incident to all free transporta-
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tion. The parties to such a contract authorized by an act 
of Congress are entitled to have its validity determined 
and its terms construed in accordance with the rules 
which obtain in the federal courts to the exclusion of the 
rules which obtain in state courts. Tullock v. Mulvane, 
184 U. S. 497; Cincinnati, New Orleans & Texas Pacific 
Ry. Co. v. Rankin, 241 U. S. 319; Missouri, Kansas & 
Texas Ry. Co. v. Harriman, 227 U. S. 657.

Mr. Charles H. Montgomery, for respondent, sub-
mitted.

Federal legislation as to carriage of a person on an ad-
mittedly free pass has not occupied the field of liability 
for negligent injury to such person even on an interstate 
journey. No attempt has been made to regulate or con-
trol this liability, and no mention made of it. The same 
is true as to a contract designed to exempt the carrier 
from liability. Until Congress does act affirmatively on 
these subjects, the state courts are free to apply their 
local laws, even though, in so doing, they may indirectly 
affect interstate commerce contracts of carriage. Hep-
burn Act, § 1, c. 3591, 34 Stat. 584; Chicago, Rock Island 
& Pacific Ry. Co. v. Maucher, 248 U. S. 359; Savage n . 
Jones, 225 U. S. 501; Pennsylvania R. R. Co. v. Hughes, 
191 U. S. 477; Southern Pacific Co. v. Schuyler, 227 U. S. 
601; Clark v. Southern Ry. Co., 69 Ind. App. 697; Weir 
v. Roundtree, 173 Fed. 779; Smith v. Atchison, Topeka 
& Santa Pe Ry. Co., 194 Fed. 81; Southern Pacific Co. n . 
Jensen, 244 U. S. 205; Wiley v. Grand Trunk Ry. Co., 227 
Fed. 129; Fowler n . Railroad Co., 229 Fed. 375; Min-
nesota Rate Cases, 230 U. S. 352.

In passing on the question of liability of the carrier for 
negligent injury to a person riding on a free pass, and the 
question of the validity of a contract exempting the car-
rier from such liability, a federal court does not determine 
those questions by reason of any provision of the Hep-
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burn Act, but by its own interpretation of the common 
law. Southern Pacific Co. v. Schuyler, supra; Weir v. 
Roundtree, supra; Smith v. Atchison, Topeka & Santa Fe 
Ry. Co., supra; Martin v. Pittsburg & Lake Erie R. R. 
Co., 203 U. S. 284.

Where the stipulation on the pass is void under the 
local law where the injury occurred and where the case 
is tried in the state court, the state law will be enforced 
by this Court on review from the state court. It is only 
where the case is tried originally in a federal court, or 
brought there for trial by the process of removal, that 
the federal court will apply its own interpretation of 
the common law. Williams, Juris. & Pr. in Fed. Cts., p. 
193, par. 4; Southern Pacific Co. v. Schuyler, supra; 
Weir v. Roundtree, supra; Smith v. Atchison, Topeka & 
Santa Fe Ry. Co., supra; Fowler v. Railroad Co., supra; 
Tweeten n . Railroad Co., 210 Fed. 830; Charleston & 
Western Carolina Ry. Co. v. Thompson, 234 U. S. 576.

Authorities cited by defendant fall under the class of 
cases tried in a federal court, or arise either under the 
federal enactments with regard to the carriage of inter-
state telegrams or express, or under federal enactments 
with regard to employers’ liability, in both of which cases 
Congress has dealt at length and has occupied the entire 
field of liability of the carrier, including the subjects of 
the action and defenses.

The stipulation on the back of the free pass in the 
instant case does not cover the matter of a negligent in-
jury to the person of the passenger riding on the pass, 
and there is no contract in this case purporting to exempt 
the carrier from liability for such negligent injury. The 
case may be sustained independently of a federal question, 
and, for that reason also, the holding of the state court 
should not be disturbed. Northern Pacific Ry. Co. v. 
Adams, 192 U. S. 440; Charleston & Western Carolina 
Ry. Co. v. Thompson, supra; Boering v. Chesapeake 
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Beach Ry. Co., 193 U. S. 442; Southern Pacific Co. v. 
Schuyler, supra.

Mr . Justi ce  Mc Kenna  delivered the opinion of the 
Court.

The case presents the effect of a condition in a free 
pass issued by petitioner to respondent and used by her 
in transportation in interstate commerce—whether deter-
mined by the provisions of § 1 of the Hepburn Act (34 
Stat. 584) or by the laws of Kansas and Missouri.

There is practically no dispute about the facts. The 
pass was authoritatively and gratuitously issued and she 
sustained injuries in Missouri while using it in an inter-
state journey. This injury she alleged, and prayed judg-
ment against the Railway Company in the sum of 
$25,000.

The Railway Company opposed the pass to the action. 
It contained the following condition: 11 The person ac-
cepting and using it, thereby assumes all risk of accident 
and damage to person and baggage.”

1 This reference is evidently to a subdivision of § 8563 of the pub-
lication known as “ U. S. Compiled Statutes, 1916.”—Reporter.

The company averred that it was an interstate carrier 
by rail and issued the pass “ under Art. 51 of the Federal 
Law, known as| the Interstate Commerce Act,” and it 
was to be “interpreted and controlled in its effect and 
operation by decisions of the Federal Courts ” construing 
the act.

To the defense respondent replied that at the time of 
receiving the pass she resided in Kansas, and that in ac-
cepting it “ she did not and could not assume the risk of 
accident or damage to her person and baggage, caused 
by the negligence ” of the company, and that the condi-
tion upon the pass expressing such effect was void under 
the provisions of Art. 3, c. 98, of the General Statutes of
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the State of Kansas, 1915, relating to railroads and other 
carriers, and that, under the statutes and the common law 
of Kansas, the condition was against public policy.

She further pleaded that under the laws of Missouri 
the condition was also against public policy and void, and 
that the action was not, and is not, brought “ upon any 
Federal Statute or any Federal law, but upon the com-
mon law liability in force ” in Missouri and that 11 the 
action was and is brought in the Circuit Court of Jasper 
County, Missouri, under the laws of the State of Mis-
souri,” and that the company’s liability to her was to be 
determined by the laws of that State.

The trial court took and expressed the view that the 
condition upon the pass was void under the laws and 
public policy of both States, and ruled that the condition 
upon it constituted no defense to the action and excluded 
it from the case. Declarations of law recognizing the 
relevancy and controlling effect of the condition were 
refused.

The court thereupon found for respondent (plaintiff) 
and fixed her damages at $8,000—that amount having 
been stipulated as representing her injury. Judgment 
was entered for that amount, and was affirmed by the 
Supreme Court of the State.

The Supreme Court discussed at some length the Hep-
burn Act, the extent of its regulation, and what it per-
mitted to state powers or excluded from them, and said, 
adopting the language of a Supreme Court Commis-
sioner of the State, 11 Our own conclusion is that Congress 
has not legislated on the subject of the rights and liabili-
ties of the parties in cases of interstate carriage of pas-
sengers under free passes, not coming within the prohibi-
tion of the Hepburn Act, or respecting the validity of 
stipulations or conditions annexed to such passes exempt-
ing the carrier from liability and that, therefore, these 
matters remain the subject of regulation by the several 
States.”
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The comment concedes the supremacy of federal con-
trol, and leaves only the inquiry, Hasi control been exerted 
in the Hepburn Act?

The act was passed June 29, 1906, and was an amend-
ment to the Interstate Commerce Act of 1887. It was, 
as the act it amended was, a regulation of carriers in 
interstate commerce, and it provided that “ no common 
carrier subject to the provisions of this act shall, after 
January first, nineteen hundred and seven, directly or in-
directly, issue or give any interstate free ticket, free pass, 
or free transportation for passengers, except to its em-
ployees and their families. . . .” And a carrier vio-
lating the act is subject to a penalty, and any person not 
of those excepted, who uses the pass, is also subject to a 
penalty.

The provision for passes, with its sanction in penal-
ties, is a regulation of interstate commerce to the com-
pletion of which the determination of the effect of the 
passes is necessary. We think, therefore, free passes in 
their entirety are taken charge of, not only their per-
mission and use, but the limitations and conditions upon 
their use. Or to put it another way, and to specialize, 
the relation of their users to the railroad which issued 
them, the fact and measure of responsibility the railroad 
incurs by their issue, and the extent of the right the per-
son to whom issued acquires, are taken charge of. And 
that responsibility and those rights, this Court has de-
cided, the railroad company can control by conditions in 
the passes. Antecedently to the passage of the Hepburn 
Act, we decided that a passenger who accepts a free pass 
may exempt a carrier from responsibility for negligence, 
and no public policy is violated thereby. Northern Pa-
cific Ry. Co. v. Adams, 192 U. S. 440; Boering v. Chesa-
peake Beach Ry. Co., 193 U. S. 442.

Those cases were considered and applied as giving va-
lidity to the stipulations of passes issued under the act
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in Charleston & Western Carolina Ry. Co. v. Thompson, 
234 U. S. 576, according thereby freedom of transporta-
tion to the possessor of a pass, and giving assurance to 
the railroad company that its gratuity will not be given 
the consequences of compensated right and its incident 
obligations, and be a means of exacting from the com-
pany indefinite damages. In this case the prayer was 
for $25,000—the recovery was for $8,000. Circumstances 
might have made it the larger sum—and this, it is the 
contention and decision, is the determination of state 
laws which could neither permit nor forbid the gift. We 
cannot assent. The pass proceeded from the federal 
act; it is controlled necessarily in its incidents and con-
sequences by the federal act to the exclusion of state 
laws and state policies, and such is the effect of the cited 
cases.

Judgment reversed and cause remanded for fur-
ther proceedings not inconsistent with this opinion.

ST. LOUIS MALLEABLE CASTING COMPANY v. 
GEORGE C. PRENDERGAST CONSTRUCTION 
COMPANY.

ERROR TO THE SUPREME COURT OF THE STATE OF MISSOURI.

No. 154, Argued December 7, 8, 1922.—Decided January 2, 1923.

An owner of property within a special sewer district, who connected 
his premises with the sewer when constructed and availed him-
self of its benefits, is estopped from maintaining a suit in which, 
upon the ground that the manner of constituting the district and 
apportioning the cost infringed his rights under the Fourteenth 
Amendment, he seeks to cancel the tax bill issued to the contractor 
against his property. P. 472.

288 Mo. 197, affirmed.

Error  to a decree of the Supreme Court of Missouri, 
affirming a decree dismissing a suit brought by the plain-
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tiff in error to cancel a sewer tax bill issued against its 
property to the defendant construction company.

Mr. Lambert E. Walther, with whom Mr. John S. 
Leahy and Mr. Walter H. Saunders were on the briefs, for 
plaintiff in error.

Mr. Wm. K. Koerner, with whom Mr. Jas. R. Kinealy 
and Mr. Wm. B. Kinealy were on the brief, for defendant 
in error.

Mr . Just ice  Mc Kenna  delivered the opinion of the 
Court.

Suit in equity to have declared invalid and canceled, a 
tax bill issued against the property of plaintiff in error, 
herein designated as plaintiff, for the construction of 
sewers in Baden Sewer District Number Two, City of 
St. Louis.

There is a charge of excess and resultant invalidity in 
the tax bill because the taxing district (sewer district) 
does not contain tracts of land which it should contain 
and that are within its drainage area.

The Fourteenth Amendment is invoked against the 
tax: (1) In that the limits of the sewer district and the 
apportionment of the cost between the several lots or 
parcels of land and their respective owners, without a 
hearing being accorded, deny plaintiff due process of law. 
(2) In the exclusion from the district of tracts of land as 
above stated, plaintiff is denied due process of law and the 
equal protection of the law.

There is an elaborate detail of the particulars upon 
wrhich the charges are alleged to rest. The particulars 
include the charter of the city and the various ordinances 
passed in executing its purpose, the action of the Board of 
Aidermen, and the action of the Board of Public Service 
in execution of the direction to contract for the construc-
tion of the sewers, and when constructed, to cause the
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entire expense to be computed, to levy and assess such 
expense as a special tax in accordance with the require-
ments of the charter, and to issue a special tax bill 
against each parcel of ground liable.

And it is alleged that the defendant was awarded, 
under the requirement and directions of the ordinances, 
the contract, and received from the city special tax bills 
as authorized by the charter and ordinances, among which 
was one issued against the property of plaintiff for 
$9,168.86 which, it is alleged, purports to confer upon 
the holder thereof a lien authorized by the charter of 
the city.

The trial court, after reciting that it found “ in favor 
of the defendant on the issues joined ” and that the plain-
tiff was “ not entitled to the relief prayed,” adjudged and 
decreed that the suit be dismissed.

The Supreme Court affirmed the decree. The court 
reviewed at length the pleadings of plaintiff and said 
that the plaintiff made “ a very plausible case by the alle-
gations of its petition, but it is not supported by either 
the evidence in the case or finding of the trial court.” 
The conclusion of the court, therefore, was that there 
was no arbitrary or discriminating exclusion of property 
from the district that was within the benefit of the sewer. 
And further, that “ Defendant’s evidence tended to show: 
The sewer, for proportionate part of cost of which ap-
pellant’s ground was assessed, had been fully completed 
when this suit was brought, and appellant had connected 
its said premises with this sewer and was in actual enjoy-
ment of the benefits thereof. [Italics ours.] The evi-
dence fails to show any act of commission or omission 
on the part of the contractor. The appellant does not 
question the utility of the sewer. Yet, without offering 
to pay any part of its cost, appellant comes into a court of 
equity and asks that the entire assessment against its 
property be canceled.”
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The conclusion, in effect, was that the fact of connect-
ing its premises with the sewer estopped plaintiff from 
denying the validity of the tax bill, and the conclusion 
was supported by the citation of a number of cases, in-
cluding Wight v. Davidson, 181 U. S. 371.

The evidence leaves no doubt of the fact that plaintiff, 
during the construction of the district sewer, made appli-
cation for a license to connect with it, and afterward did 
connect with it. The only reply that counsel make is 
that the court meant nothing more by its conclusion and 
the cases cited “ than the statement of an abstract legal 
principle ” which was “ in no way connected up with 
the evidence.” It is further said that “ Nowhere in the 
statement does the Supreme Court find any facts consti-
tuting an estoppel.”

The comment is not justified. Our quotations from 
the court’s opinion establish the contrary, and that the 
plaintiff did something more than stand by and make no 
protest; it availed of the benefits of the sewer. The 
state cases cited are, therefore, not in point. Nor is 
O'Brien v. Wheelock, 184 U. S. 450, 489, of relevant con-
sideration. It is not attempted here, as there, to enforce 
a law as of validity by estoppel to particular persons, 
though invalid, under the constitution of the State, to all 
of the world besides.

Finally, it is said that if the Supreme Court had in-
tended to hold plaintiff estopped from raising the ques-
tions under the Federal Constitution, the case would have 
been peremptorily disposed of without discussing or rul-
ing against those questions. And “ Neither is it conceiv-
able,” it is further said, “ that the petition for a writ of 
error to this court would have been granted by the Chief 
Justice of the Supreme Court of Missouri, if the case had 
been decided against plaintiff in error upon a question of 
local law.” The propositions are not estimable in mean-
ing except there is concession in them that if the estoppel
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was ruled it was adequate to justify the court’s decree. 
It was ruled. The effect is not lessened because the court 
ruled as well on the constitutional questions. As we have 
seen, the court said that the “ plausible case ” made by 
plaintiff “ by the allegations of its petition ” was “ not 
supported by either the evidence in the case or finding 
of the trial court.” Whether this conclusion received or 
needed aid from the force the court considered should be 
assigned to the establishment of the sewer district as fur-
nishing an indisputable presumption of notice, is not ab-
solutely clear. Nor is it clear whether the court consid-
ered that notice of the meeting of the Board of Public 
Service and opportunity to be heard before the Board 
satisfied the constitutional requirements urged by 
plaintiff.

However, we are not called upon to resolve the uncer-
tainty, if any there be, in the grounds of the court’s ruling 
upon the constitutional questions. It is enough for our 
action that the court considered plaintiff estopped to con-
test the validity of the sewer or the validity of the tax 
which was imposed by connecting its premises with the 
sewer. In that conclusion we concur.

GALVESTON WHARF COMPANY ET AL. v. CITY 
OF GALVESTON ET AL.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF TEXAS.

No. 19. Argued December 7, 1922.—Decided January 2, 1923.

1. The power of eminent domain cannot be contracted away; and 
a contract of that kind is not within the protection of the Contract 
Clause of the Federal Constitution. P. 476.

2. A bill relying on the contrary hypothesis does not state a substan-
tial federal question within the jurisdiction of the District Court. 
P. 476.

Affirmed.



474

260 U. S.

OCTOBER TERM, 1922.

Opinion of the Court.

Appeal  from a decree of the District Court dismissing 
a bill for want of jurisdiction.

Mr. J. W. Terry for appellants.

Mr. Frank S. Anderson, with whom Mr. James W. 
Wayman was on the brief, for appellees.

Mr . Justi ce  Holme s delivered the opinion of the 
Court.

This is an appeal from a decree of the District Court 
dismissing a bill in equity for want of jurisdiction, on the 
ground that the bill states no federal question. The 
ground appears by the decree and also by the certificate 
of the Judge. Act of March 3, 1911, c. 231, (the Judicial 
Code), § 238, 36 Stat. 1087, 1157; amended by Act of 
January 28, 1915, c. 22, 38 Stat. 803, 804.

The bill alleges a contract embodied by consent in a 
decree of April 1, 1869, that compromised a suit brought 
by the city against the present plaintiff, the Galveston 
Wharf Company, the appellant, concerning flats in Gal-
veston Bay. It is enough to state the general features 
of the arrangement. The title of the Wharf Company 
to certain lands was established, but it was provided 
that the City should become owner of one-third of the 
Wharf Company’s stock, which was to be increased to 
that end, and of an undivided one-third of the Wharf 
Company’s property, in trust for the present and future 
inhabitants of Galveston—all to be inalienable except 
by a four-fifths vote of all the qualified voters. This 
was confirmed by the Legislature in 1870. There was a 
later contract of March 9, 1905, not now material except 
that it again confirmed the decree of 1869, and has been 
performed up to the date of the bill.

But in May, 1920, the City, which is self-governing, 
amended its charter by giving itself power to purchase,
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condemn and operate the various means and instrumen-
talities of public service such as gas and electric lighting 
plants, dock and wharf railway terminals, docks, wharves, 
and other things named, including the property jointly 
owned by the Galveston Wharf Company and the City, 
for the purpose of owning and operating any such public 
service and distributing it, with provision as to the mode 
of exercising eminent domain. By another amendment 
details were arranged in case the City should acquire the 
joint property by purchase or condemnation and by still 
another the City was authorized to compel a partition of 
the same property when authorized by a majority of its 
qualified voters, and to that end to prosecute a suit. It 
is alleged that the purpose of a partition would be a sale 
of one-third of the property upon a majority vote of the 
citizens, whereas the contract required a vote of four- 
fifths; and that a condemnation equally would impair the 
obligation of contracts and would deprive the plaintiff 
of its property without due process of law, contrary to 
the Constitution of the United States. The plaintiff fur-
ther shows large expenditures to improve the property at 
its own cost and points out other property that it says 
can be taken more fairly if the City wishes to start mu-
nicipal wharves.

Without going into greater detail we will assume that 
the alleged contract was made and bound the City, and 
that its terms will be departed from if the City should 
exercise the new power. The bill alleges that the proper 
officers will declare the amendments adopted, and that 
unless restrained the City “ will attempt to partition said 
property or condemn the same, or both,” and prays for 
an injunction against attempting to enforce the amend-
ments in any manner so far as the above mentioned prop-
erty is concerned. The case was heard upon the plead-
ings and documentary evidence but it is unnecessary to 
state them further since the decree went upon the ground 
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that the bill did not state a case within the jurisdiction 
of the Court.

We are of opinion that the decree was right. If the 
bill can be taken to allege sufficiently any threat and in-
tent of the defendant it does not show that the City will 
go beyond an exercise of the right of eminent domain. 
The allegation is, will attempt to partition or condemn. 
If questions can be raised about the constitutionality of 
the ordinance authorizing partition, the City may confine 
itself to condemnation, and will, so far as appears. But 
there is nothing to prevent the exercise of eminent do-
main by the legislative power. West River Bridge Co. v. 
Dix, 6 How. 507. Long Island Water Supply Co. v. 
Brooklyn, 166 U. S. 685. Pennsylvania Hospital v. 
Philadelphia, 245 U. S. 20. These cases not only dispose 
of the objection based upon the contract but also show 
the difference between an attempt to transfer property 
from one private person to another and the taking it for 
public administration by a public body. 166 U. S. 694. 
There is no question about the principle and therefore 
there is no substantial federal question raised by the bill. 
This seems to us so plain that we have not thought it 
necessary to consider whether the suit was prematurely 
brought.

Decree affirmed.
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UNITED STATES v. STAFOFF, ALIAS ELIOFF.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF MISSOURI.

BROOKS v. UNITED STATES.

CERTIFICATE FROM THE CIRCUIT COURT OF APPEALS FOR 
THE NINTH CIRCUIT.

UNITED STATES v. REMUS ET AL.
ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR 

THE SOUTHERN DISTRICT OF OHIO.

Nos. 26, 197, 403. Argued November 29, 1922.—Decided January 
2, 1923.

1. An act of Congress can not make past conduct criminal by pur-
porting to construe a former act as having been in force at a time 
when this Court has held it was repealed. P. 480.

2. As applied to criminal prosecutions, (1) for carrying on the busi-
ness of rectifier, wholesaler or retailer of liquor for beverage pur-
poses, without having paid the special tax therefor, (2) for keeping 
a still for production of such spirits “ for beverage and commer-
cial purposes ” without having registered it with the Collector of 
Internal Revenue, (3) for carrying on the business of a distiller 
of spirits for beverage purposes without having given bond, and, 
(4) for making a mash for production of such spirits, in an un-
authorized distillery, and separation of spirits therefrom,—Rev. 
Stats. §§ 3242, 3258, 3281 and 3283, respectively, were repealed by 
the National Prohibition Act. P. 479. United States v. Yugino- 
vich, 256 U. S. 450.

3. These laws, however, were revived by the Supplementary Prohibi-
tion Act of November 23, 1921, c. 134, § 5, 42 Stat. 223, as to con-
duct subsequent to its enactment. P. 480.

4. Congress may tax what it also forbids. P. 480.
5. A conviction upon an indictment based upon Rev. Stats. §§ 3258, 

3281 and 3282, repealed, can not be sustained under the National 
Prohibition Act by spelling out acts violative of that statute from 
the indictment. P. 481.

268 Fed. 417, (No. 26) affirmed.
283 Fed. 685, (No. 403) affirmed in part and reversed in part.
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The  first and third of these cases came on writs of error 
sued out by the United States to review judgments of 
District Courts sustaining demurrers to counts of indict-
ments based on sections of the Revised Statutes relat-
ing to internal revenue. The second arose upon ques-
tions certified by the Circuit Court of Appeals in a similar 
case in which the defendant, Brooks, had been convicted.

Mrs. Mabel Walker Willebrandt, Assistant Attorney 
General, with whom Mr. Solicitor General Beck and Mr. 
Howard T. Jones were on the brief, for the United States.

Mr. Samuel Herrick, with whom Mr. George L. Taylor 
was on the brief, for Brooks.

Mr. Elijah N. Zoline for defendants in error in No. 403.

No appearance for defendant in error in No. 26.

Mr . Justice  Holmes  delivered the opinion of the 
Court.

In the first of these cases Stafoff was indicted with 
another for having had in their possession a still intended 
for the production of distilled spirits for beverage and 
commercial purposes, without having registered it with 
the Collector of Internal Revenue, as required by Rev. 
Stats. § 3258; and in a second count for having unlaw-
fully manufactured on premises other than an authorized 
distillery a mash fit for the production of distilled spirits, 
to wit, whiskey, contrary to Rev. Stats. § 3282. A de-
murrer to these counts was sustained, 268 Fed. 417, and 
the United States brings the case here under the Criminal 
Appeals Act of March 2, 1907, c. 2564, 34 Stat. 1246.

The case of Brooks comes here on a certificate from 
the Circuit Court of Appeals for the Ninth Circuit. 
Brooks was convicted Under the above mentioned §§ 3258 
and 3282, and also under Rev. Stats. § 3281 for having
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carried on the business of a distiller without having given 
bond as required by law. The third and fourth counts 
under § 3282 respectively, charged the making of a mash 
as above and the separating by distillation of alcoholic 
spirits from a fermented mash. The questions certified 
are whether the three sections mentioned are repealed by 
the National Prohibition Act of October 28, 1919, c. 85, 
41 Stat. 305; and whether if they are repealed the cause 
should be remanded with directions to enter judgment 
and impose sentence under the last named act.

In the third case Remus and his associates were charged 
in six counts with having carried on the business of a 
wholesale liquor dealer, that of a retail liquor dealer, and 
that of a rectifier, without having paid the special tax as 
required by law. Rev. Stats. § 3242. A demurrer to 
these counts was sustained. 283 Fed. 685. The United 
States took a writ of error under the Criminal Appeals 
Act.

In United States v. Yuginovich, 256 U. S. 450, it was 
decided that §§ 3281 and 3282 were repealed by the later 
law, at least as to the production of liquor for beverage 
purposes. Since that decision and with reference to it, 
as appears from the House Report, No. 224, 67th Cong., 
1st sess., and the debates, 61 Cong. Rec., Part 3, pp. 3095, 
3096, the Act Supplemental to the National Prohibition 
Act was passed. Act of November 23, 1921, c. 134, § 5, 
42 Stat. 222, 223. By § 5 of this statute “ all laws in 
regard to the manufacture and taxation of and traffic in 
intoxicating liquor, and all penalties for violations of such 
laws that were in force when the National Prohibition 
Act was enacted, shall be and continue in force, as to 
both beverage and nonbeverage liquor, except such pro-
visions of such laws as are directly in conflict with any 
provision of the National Prohibition Act or of this Act.” 
(But if an act violates both the former and the latter a 
conviction under one is a bar to prosecution under the
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other.) This section is not declaratory even in form. It 
does not purport to construe the National Prohibition 
Act as leaving in force what this Court has declared to 
have been repealed. It could not in this way give a 
retrospective criminality to acts that were done before it 
was passed and that were not criminal except for the 
statutes held to have been repealed. Ogden v. Black-
ledge, 2 Cranch, 272, 277. Koshkonong v. Burton, 104 
U. S. 668. Of course a statute purporting to declare the 
intent of an earlier one might be of great weight in assist-
ing a Court when in doubt, although not entitled to con-
trol judicial action. But that is not this case. The de-
cision in United States v. Yuginovich must stand for the 
law before November 23, 1921. In that case, besides 
what we have mentioned, it was held also that the penalty 
imposed by Rev. Stats. § 3257 on a distiller for defraud-
ing the United States of the tax on the spirits distilled 
by him was repealed. So far as the liquor is for beverage 
purposes the same reasoning must apply to the penalty 
in § 3242 for carrying on the business of rectifier or whole-
sale or retail liquor dealer without having paid the special 
tax imposed by law.

But the Supplemental Act that we have quoted puts a 
new face upon later dealings. From the time that it 
went into effect it had the same operation as if instead of 
saying that the laws referred to shall continue in force it 
had enacted them in terms. The form of words is not 
material when Congress manifests its will that certain 
rules shall govern henceforth. Swigart v. Baker, 229 
U. S. 187, 198. Of course Congress may tax what it also 
forbids. 256 U. S. 462. For offenses committed after the 
new law, United States v. Yuginovich can not be relied 
upon. Three counts in the Remus case charge carrying 
on the business mentioned up to April 1, 1922, and there-
fore are governed in part by the Supplemental Act. So 
far as the decision of the Court below neglected this dis-
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tinction it was wrong. The decision in Stafoff’s case dealt 
with conduct before the date of the Supplemental Act and 
was right. The keeping of a still to make liquor for bev-
erage purposes contrary to § 3258 is within the principle 
of the Yuginovich Case, and the addition of the words 
“ and commercial ” to the statement of the purposes does 
not seem to us enough to take it out. The reference to 
this section in Title III, § 9, of the Prohibition Act may 
have been inserted simply for greater caution. It is one 
of the several considerations tending to a different con-
clusion in United States v. Yuginovich, but as they did 
not prevail then they cannot prevail now.

There remain the questions certified in Brooks v. 
United States. They are somewhat broader than we indi-
cated in our summary statement, as they include the 
Revenue Laws generally as well as the §§ 3258, 3281 and 
3282. The general question manifestly is too broad to 
require an answer. From the summary given of the in-
dictment we infer that what we have said is sufficient 
with regard to the sections named. The fourth question, 
whether, in view of what we have decided, the case should 
be remanded for judgment and sentence under the Na-
tional Prohibition Act, must be answered, No. The in-
dictment plainly purported to be drawn under the old law 
and it would be unjust to treat the conviction as cover-
ing an offense under a law of fundamentally different 
policy if facts could be spelled out that might fall within 
the latter, although alleged with no thought of it or any 
suggestion to the accused that he must be prepared to 
defend against the different charge.

No. 26. Judgment affirmed.
No. 403. Judgment on counts 2, 4 and 6 affirmed. 

Judgment on counts 3, 5 and 7 reversed.
No. 197. Questions 1, 2 and 3, as limited above an-

swered, Yes. Question 4 answered, No.
45646°—23------31
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UNITED STATES, OWNER OF THE STEAMSHIPS 
11 CLIO,” “ MOOSEABEE,” “ FORT LOGAN,” AND 
“ MORGANZA,” ET AL. v. CARVER ET AL., CO-
PARTNERS, UNDER THE FIRM NAME OF 
BAKER, CARVER, AND MORRELL.

CERTIFICATE FROM THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT.

No. 402. Argued December 6, 1922.—Decided January 2, 1923.

1. Under the Maritime Lien and Ship Mortgage Acts, June 23, 1910, 
c. 373, 36 Stat. 604; June 5, 1920, c. 250, § 30, 41 Stat. 1000, 1005, 
no Hen arises for supplies furnished a chartered vessel where the 
charter forbids it, and where the material-man, by reasonably dih- 
gent investigation, could have ascertained there was a charter and 
gained knowledge of its terms. P. 489.

2. A charter-party provided that the charterer would not “ suffer 
nor permit to be continued any lien . . . which has or might 
have priority over the title and interest of the owner,” and that, 
in any event, within fifteen days, the charterer would provide for 
the satisfaction or discharge of every claim that might have such 
priority, or cause the vessel to be discharged from such lien, in any 
event, within fifteen days after it was imposed. Held, that the 
charterer was under a primary obligation not to suffer any lien 
to be imposed. P. 489.

Questi ons  certified by the Circuit Court of Appeals, 
arising upon an appeal from a judgment of the District 
Court, in admiralty, upholding a claim of right to a 
maritime lien, in a suit in personam brought against the 
United States and the receiver of a ship corporation, 
under the Suits in Admiralty Act.

Mr. Norman B. Beecher, with whom Mr. Solicitor Gen-
eral Beck, Mr. Assistant Attorney General Ottinger, Mr. 
J. Frank Staley, Special Assistant to the Attorney General, 
and Mr. Arthur M. Boal were on the briefs, for the United 
States.
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Argument for the United States.

Maritime liens for necessaries or supplies would not 
have arisen against either the Clio or Morganza had both 
vessels been privately owned.

The person ordering the supplies or necessaries was 
without authority from the owner to impose -maritime 
liens on either the Clio or Morganza.

The fact that the order for the supplies came from a 
shore agent and not from the master put the supply man 
on inquiry as to the extent of the authority of the person 
giving the order to bind the vessel. His failure to make 
any inquiry rebuts any possible presumption of authority 
in the person giving the order to impose liens on the 
vessel.

Under the lien statutes a supply man receiving an 
order from a person other than the master, is put upon 
inquiry as to the relation of the person giving the order 
to the vessel. If he fails to make any inquiry he is 
charged with such knowledge as a reasonable inquiry 
would have disclosed of any lack of authority in the per-
son giving the order to bind the vessel.

Any possible presumption of authority in the person 
ordering the supplies for the Morganza to impose a mari-
time lien on the vessel is rebutted by knowledge In fact in 
the supply man of his lack of such authority.

The United States is not liable for what would have 
been a maritime lien had the vessels affected been pri-
vately owned.

The United States is not liable for the personal indebt-
edness of the States Steamship Corporation in respect of 
supplies and necessaries furnished to a vessel in respect 
of which no maritime lien would have arisen had such 
vessel been privately owned.

Mr. E. Curtis Rouse for Carver et al.
A maritime lien arose for the supplies furnished the 

Clio which would have been enforceable in rem had that 
vessel been privately owned.
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Whether the contracts under which the State Steam-
ship Corporation obtained possession of the Clio and 
Morganza be called conditional or partial payment pur-
chase contracts or charters, the fact remains that they 
were a complete and absolute demise of the vessels. The 
corporation was the owner pro hac vice of the vessels at 
the time. That the corporation was in lawful possession 
has never been questioned.

The person ordering the supplies for these vessels was 
the person to whom the management of the vessels at the 
port of supply had been intrusted.

The certificate states that these libelants had no notice 
or knowledge of any charter or contract under which the 
State Steamship Corporation held the Clio, or that they 
were other than owners, and that they had no cause to 
suspect the existence of one.

The paragraphs of the Maritime Lien Statute of 1910 
(36 Stat. 604), material to the consideration of the ques-
tion here presented, are in §§ 1 and 2.

Since that statute, demised vessels have uniformly been 
held liable in rem, and subject to liens for supplies fur-
nished on the order of the representatives named in the 
statute, although appointed by charterers or conditional 
vendees in possession under such contracts and clauses 
as exist here. The various Circuit Courts have been uni-
form in their construction of this statute. The Oceana, 
244 Fed. 80 (certiorari denied 245 U. S. 656); The Yankee, 
233 Fed. 919, 926 (certiorari denied 243 U. S. 649); The 
Penn, 276 Fed. 118; The St. Johns, 273 Fed. 1005; 277 
Fed. 1020 (certiorari granted 257 U. S. 626); The Ascut-
ney, 278 Fed. 991; The Portland, 273 Fed. 401; The South 
Coast, 251 U. S. 519; The Cratheus, 263 Fed. 693.

The appellant, relying on a forced construction of cer-
tain language used in the decision in Piedmont Coal 
Co. v. Seaboard Fisheries Co., 254 U. S. 1, urges here, 
exactly as was unsuccessfully urged in The Oceana, that,
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in the case where a charter exists, the Lien Statute of 
1910 does not apply, and that the rule of The Valencia, 
165 U. S. 264, still obtains, and that a supplyman cannot 
obtain a lien where a charterer ordered the supplies.

Both of the objections pointed out by the Court in The 
Valencia, have been expressly eliminated by the Lien 
Statute of 1910 (and also that of 1920). First, by dis-
pensing with the so-called home port rule and the pre-
sumption of dealing on the credit of the owner only and, 
secondly, by expressly giving the presumption of a lien 
for supplies upon the order of any one of a certain class 
of persons, whether appointed by a charterer, or agreed 
purchaser, or other owner pro hoc vice. This did away 
with the requirement for the express contract for lien re-
ferred to in that decision.

The statute was passed directly after the Valencia 
decision and obviously to modify its harshness and yet 
render practical the protection of the lien for maritime 
supplies. This interpretation of the decision is sup-
ported by Piedmont Coal Case, 254 U. S. 1, and The 
South Coast, 251 U. S. 519.

There is nothing in the decision supporting the argu-
ment made by the appellant here that the mere fact 
of the existence of a charter prevents a supplyman pro-
curing a lien and puts him on notice. On the contrary, 
the case supports the argument sustained in The Oceana 
and in the lower court in this case, that there must be 
some condition or circumstance brought home to the sup-
plyman which puts him on inquiry or notice of the exist-
ence of a restriction which would prevent his acquiring a 
lien. This is made clear by the concluding paragraph of 
the Valencia opinion.

The rule urged by the appellant would bring back a 
worse chaos than ever existed before the statute. It 
would nullify in fact the entire point and force of the
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statute. It would require that every supplyman, on re-
ceiving an order, would have to initiate an inquiry, not as 
to the home port, it is true, but as to whether he was 
dealing with a representative of a charterer, vendee or 
other owner pro hac vice. If he found that he was deal-
ing with other than an owner personally, he would be 
obliged, at his peril, to inquire the exact authority of 
that person to order for the ship, and the fact that the 
person was in open, visible control of the management 
of the vessel at the port of supply or said he was the 
owner would be immaterial. He would be obliged to go 
to the original charter or contract or letter of appoint-
ment and record title. He could not rely on the state-
ment of the purchaser or of the charterer. It is not al-
ways true that these charters or contracts are readily 
available. Therefore, the express words of the statute 
that these respective officers or agents, when appointed 
by a charterer, agreed purchaser in possession, or owner 
pro hac vice, are to have the same authority as when ap-
pointed by the owner, or as the owner himself, would be 
expressly nullified. It seems too clear for extended argu-
ment that this could not have been the intention of the 
framers of the statute.

It is urged by the appellant that this difficulty would 
be cured by insisting on the order being signed by the 
master. The weakness of this lies in the fact that usually 
these charters are bareboat form, where the master is 
the appointee of the charterer, or agreed purchaser in 
possession. He has no greater authority than they, and, 
being the appointee of the charterer or vendee, his au-
thority must necessarily be subject to the same inquiry. 
The master, as master, has no inherent power, in absence 
of the statute, to pledge the credit of the vessel. He 
never could do it in the home port, or where the owner 
was present. He could not do it in a foreign port unless 
necessity was shown, and also he had no funds and the
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owner had no credit. But by § 2 of the statute he 
is now given that power and is placed in the same class 
as managing owner, ship’s husband or any other person 
such as the marine or port superintendent, or captain, to 
whom the management of the vessel, at the port of supply, 
is entrusted. This is the force of the decision in The 
South Coast, 251 U. S. 519, as applied to the present case.

The charter clearly contemplates that a lien may, in 
the course of operations, be incurred, and that this lien 
may be continued to exist for a limited time; that the 
vessel may be arrested to enforce such lien and may 
continue under such arrest for a limited time. It is prac-
tically the same clause which this Court said in The South 
Coast, 251 U. S. 519, was not a prohibition; The Oceana, 
supra; The Yankee, supra. The lien was not denied, in 
the Valencia Case, because of the language of the clause, 
but because of the home port rule.

A maritime hen arose for the supplies furnished the 
Morganza herein which would have been enforceable in 
rem had that vessel been privately owned.

There being a right to a lien in rem against the ships, 
had they been privately owned, this suit was maintain-
able under the Suits in Admiralty Act.

Mr . Justi ce  Holmes  delivered the opinion of the 
Court.

This is a libel in personam against the United States 
and the receiver of State Steamship Corporation, a com-
pany of the State of Delaware, bankrupt, to charge the 
United States for supplies furnished to the steamships 
Clio and Morganza. Act of March 9, 1920, c. 95, 41 Stat. 
525. The United States owned the vessels, but they were 
in the possession of the corporation under charters by 
which the corporation was to pay all costs and expenses 
incident to the use and operation of the vessels, and “ will 
not suffer nor permit to be continued any lien, encum-
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brance, or charge which has or might have priority over 
the title and interest of the owner in said vessel.” It was 
stipulated further that in any event within fifteen days 
the charterer would make adequate provision for the sat-
isfaction or discharge of every claim that might have 
priority over the title, &c., or would cause such vessel to 
be discharged from such lien in any event within fifteen 
days after it was imposed. Supplies or necessities were 
furnished to the Clio upon the orders of the corporation’s 
port captain who was charged with the duty of procuring 
them. The libelants did not know any facts tending to 
show that the corporation did not own the vessel, and 
so far as appears made no inquiry or effort to ascertain 
what the facts might be. The case of the Morganza is 
similar except that before furnishing some of the supplies 
the libelants’ agent who dealt with the corporation knew 
facts putting the libelants upon inquiry but preferred to 
avoid making it. The liability of the corporation is 
admitted. That of the vessels is asserted under the Act 
of June 23, 1910, c. 373, 36 Stat. 604, and the Ship Mort-
gage Act, being § 30 of the Merchant Marine Act, 1920; 
Act of June 5, 1920, c. 250, § 30, subsections P. Q. & R., 
41 Stat. 988, 1000, 1005.

The questions certified are whether a maritime lien 
would have arisen against (1) the Clio or (2) the Mor-
ganza, if they had been privately owned; (3) if yes, 
whether the United States is liable for the amount of 
what would have been the lien; and (4) whether the 
United States is liable for the personal indebtedness of 
the State Steamship Corporation for supplies in respect 
of which no maritime lien would have arisen if the vessel 
had been privately owned.

We take up first questions 1 and 2. The Act of 1910, 
by which the transactions with the Clio were governed, 
after enlarging the right to a maritime lien and providing 
who shall be presumed to have authority for the owner to
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procure supplies for the vessel, qualifies the whole in § 3 
as follows: “but nothing in this Act shall be construed 
to confer a lien when the furnisher knew, or by the exer-
cise of reasonable diligence could have ascertained, that 
because of the terms of a charter party, agreement for 
sale of the vessel, or for any other reason, the person or-
dering the repairs, supplies, or other necessaries was with-
out authority to bind the vessel therefor.” We regard 
these words as too plain for argument. They do not allow 
the material-man to rest upon presumptions until he is 
put upon inquiry, they call upon him to inquire. To as-
certain is to find out by investigation. If by investiga-
tion with reasonable diligence the material-man could 
have found out that the vessel was under charter, he was 
chargeable with notice that there was a charter; if in the 
same way he could have found out its terms he was 
chargeable with notice of its terms. In this case it would 
seem that there would have been no difficulty in finding 
out both. The Ship Mortgage Act of 1920 repeats the 
words of the Act of 1916.

But it is said that the charter-party if known would 
have shown that the master at least, if not the agent who 
ordered the supplies, had authority to impose a lien, since 
the charter-party contemplated the possibility of one 
being created and provided for its removal. The South 
Coast, 251 U. S. 519, is cited as establishing the position. 
But there is a sufficient difference in the language employed 
there and here to bring about a different result. In The 
South Coast the contract went no farther man to agree 
to discharge liens within a month. Here the primary 
undertaking was that “ the charterers will not suffer nor 
permit to be continued any lien,” &c. We read this as 
meaning will not suffer any lien nor permit the same to 
be continued. Naturally there are provisions for the 
removal of the lien if in spite of the primary undertaking 
one is imposed or claimed. But the primary undertaking
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is that a lien shall not be imposed. We are of opinion 
that the libelants got no lien upon the Clio, and a fortiori 
that the Morganza was free. The denial of a writ of 
certiorari imports no expression of opinion upon the 
merits of the case, as the bar has been told many times. 
Therefore it is unnecessary to consider whether the libel-
ants’ argument is supported by the decisions to which 
they refer. The Yankee, sub nom. Rivers & Harbors 
Improvement Co. v. Latta, 243 U. S. 649. The Oceana, 
sub nom. Morse Dry Dock & Repair Co. v. Conron 
Brothers Co., 245 U. S. 656.

As the libelants disclaim the contention that the United 
States is liable even if the vessels would not have been 
subject to a lien it is unnecessary to answer the fourth 
question. It is enough that the first and second are 
answered, No.

Answer to questions 1 and 2, No.

OSAKA SHOSEN KAISHA ET AL. v. PACIFIC 
EXPORT LUMBER COMPANY.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
NINTH CIRCUIT.

No. 129. Submitted November 23, 1922.—Decided January 2, 1923.

1. Whether the ship is subject to a lien to secure damages resulting 
from breach of a maritime affreightment contract, is a question of 
maritime law not controllable by a state statute. P. 495.

2. Acceptance ^f part of the designated cargo under a contract of 
affreightment creates no lien upon the ship for damages resulting 
from refusal to take all. P. 495.

3. The maritime lien or privilege adhering to a vessel is a secret one 
which may operate to the prejudice of general creditors and pur-
chasers without notice, and is therefore stricti juris, not to be ex-
tended by construction, analogy, or inference. P. 499.

4. The lien$ cheated by law, presupposes mutuality and reciprocity 
as between ship and cargo. P. 499.

272 Fed. 799, reversed.
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Certiorari  to a decree of the Circuit Court of Appeals, 
affirming a decree of the District Court for the libelant 
(the present respondent) in a proceeding in rem to en-
force a claim of maritime lien.

Mr. William H. Hayden for petitioners. Mr. Frank 
Adams Huff er and Mr. Gerald H. Bucey were also on the 
briefs.

Mr. Erskine Wood for respondent.
The moment a ship enters upon the performance of 

her charter by taking even a small part of the cargo on 
board, she binds herself to the performance of her con-
tract just as if she were a living being. Her taking on 
part of the cargo is her signature to the contract, so that 
whereas prior to that act, only her owner was liable in 
personam, after that act she herself becomes liable in 
rem; in other words, a maritime lien in favor of the 
charterer has arisen against her.

Our opponents, building up their case on the maxim 
that the ship is bound to the cargo and the cargo to the 
ship, say that it is impossible there should be a lien on 
the Saigon for leaving part of the lumber behind, because 
the ship had no lien on this left-behind cargo, and that 
unless there is such reciprocity of liens there can be no 
lien at all.

The point is an interesting one that has never been 
passed upon by this Court, though we think the current 
of authority as it may be followed through the history 
of maritime law is in our favor. Consulato de la Mer, 
c. 209; Benedict, 4th ed., § 131; Marine Ordinances, Louis 
XIV, “ Maritime Contracts,” § XI, Tit. I.

We concede that the old continental maritime law that 
a ship was liable for breach of an executory contract of 
affreightment, has been modified in this country to the 
extent that she is no longer liable in rem when the con-
tract remains wholly executory. But, we contend, that is 
the extent of the modification; and where a ship partly
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executes the contract, as by taking on part of her cargo, 
she herself is liable for all breaches of the contract. The 
argument on this point may be summarized thus:

1. Under the old continental codes ships were liable 
in rem for breaches of contracts made by the managing 
owner on their behalf, including executory contracts of 
affreightment.

2. Even if this were not true, such was certainly the 
law of this country as announced in the earlier decisions 
of our admiralty courts, up to the time of The Freeman, 
18 How. 182, and The Yankee Blade, 19 How. 82.

3. The Yankee Blade and The Freeman did not really 
settle the point, but they did contain dicta that a vessel 
was not liable for breach of a contract of affreightment 
which was purely executory.

4. In deference to these dicta the lower courts have 
decided that purely executory contracts do not bind the 
vessel.

5. But this is the limit of the extent to which the old 
law has been modified, and the lower courts, as if jealous 
to preserve that old law, in so far as the dicta will allow, 
have many times held that where the vessel partly exe-
cutes the contract, as by taking on part of the cargo, she 
herself becomes liable in rem for all breaches of the con-
tract.

6. The statement by counsel that the liens must be 
reciprocal, that the ship is bound to the cargo and the 
cargo to the ship, relates to the case where the cargo has 
been delivered to the ship, and is true so far as it goes. 
But it in no way contradicts the theory that the lien on 
the ship may go further. It is in no way inconsistent with 
the theory that she is liable for breaches of her partly 
executed contracts, even where die has no corresponding 
lien in return. There are many cases of liens on ships 
with no reciprocal lien in their favor. As witness breach 
of her contract to carry a passenger. The Rebecca, 1
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Ware, 188; The Paragon, Fed. Cas. No. 10,708; The Trib-
une, 3 Sumner, 144; The Flash, 1 Abb. Adm. 67; The 
Pacific, 1 Blatchf. 569; Oakes v. Richardson, 2 Lowell, 
173; The Williams, 1 Brown Adm. Rep. 208; The Her-
mitage, 4 Blatchf. 474; The Ira Chaffee, 2 Fed. 401; The 
Monte A, 12 Fed. 331; The J. F. Warner, 22 Fed. 342; 
The Director, 26 Fed. 708; The Missouri, 30 Fed. 384; 
The Guilio, 34 Fed. 909; The Starlight, 42 Fed. 167; The 
Oscoda, 66 Fed. 347; The Eugene, 83 Fed. 222; 87 Fed. 
1001; The Helios, 108 Fed. 279; The Oceano, 148 Fed. 
131; The Margaretha, 167 Fed. 794; Wilson v-. Peninsula 
Bark & Lumber Co., 188 Fed. 52; The Thomas P. Shel-
don, 118 Fed. 945; The S. L. Watson, 118 Fed. 952; Stone 
v. The Relanpago, Fed. Cas. No. 13,486.

It is to be noted, in considering this reciprocal relation 
of liens, that the lien of a vessel on her cargo is of an 
entirely different nature and origin from the lien of the 
cargo on the vessel. The lien of the cargo on the vessel 
is of a higher order. It is a jus in re and follows the ship 
into whosoever hands the ship goes. The lien on the 
cargo, upon the other hand, is not a jus in re but a mere 
possessory lien and is lost the moment the cargo leaves 
her possession. The lien on the cargo is nothing more 
than the right to hold the goods until the freight is paid.

It is hardly necessary to point out that where a vessel 
enters upon the performance of her contract of affreight-
ment by actually taking on a portion of her cargo, she has 
signified by as definite and conspicuous an act as it is 
possible for her to perform that she is undertaking a con-
tract and is herself bound for its performance. You 
could hardly have a more definite rule or test than that. 
And the lien arising would be no more “ secret ” than a 
lien for seamen’s wages, salvage, general average, collision, 
materials, supplies, repairs, necessaries, bottomry loans, 
pilotage, wharfage, or any other of the liens which a ship’s 
activities may give rise to.
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It would surely be a great miscarriage of justice to 
allow this Saigon Maru, after deliberately refusing to 
receive part of the cargo, to then say that we had no lien 
on her because she had no lien on that part of the cargo 
which she herself had wrongfully refused. This would 
be to permit her to profit by her own wrong. We can see 
no more reason for denying the lien under the state stat-
ute in this case, on the ground of lack of uniformity, than 
for denying it in those quite numerous death cases where 
the state statutes have been invoked to give a lien where 
the maritime law gave none.

[Argument was made on the construction as well as the 
applicability of the statute; the amount of deckload; the 
seaworthiness of the vessel; and the measure of damages.]

Mr . Just ice  Mc Reynol ds  delivered the opinion of the 
Court.

March 19, 1917, through its agent at Tacoma, Wash., 
Osaka Shosen Kaisha, incorporated under the laws of 
Japan and owner of the Japanese steamer “ Saigon Maru/’ 
then at Singapore, chartered the whole of that vessel, 
including her deck, to respondent Lumber Company to 
carry a full cargo of lumber from the Columbia or Wil-
lamette River to Bombay. In May, 1917, the vessel be-
gan to load at Portland, Ore. Having taken on a full 
under-deck cargo and 241,559 feet upon the deck, the 
captain refused to accept more. After insisting that the 
vessel was not loaded to capacity and ineffectively de-
manding that she receive an additional 508,441 feet, re-
spondent libeled her, setting up the charter party and the 
captain’s refusal, and claimed substantial damages. The 
owner gave bond; the vessel departed and safely delivered 
her cargo.

The Lumber Company maintains that it suffered mate-
rial loss by the ship’s refusal to accept a full load; that
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she is liable therefor under the general admiralty law and 
also under the Oregon statute (Olson’s Laws of Oregon, 
§ 10,281), which declares every vessel navigating the 
waters of the State shall be subject to a lien for the dam-
ages resulting from non-performance of affreightment 
contracts.

Petitioner excepted to the libel upon the ground that 
the facts alleged showed no lien or right to proceed in rem. 
The trial court ruled otherwise and awarded damages 
upon the evidence. 267 Fed. 881. The Circuit Court of 
Appeals approved this action. 272 Fed. 799.

Little need be written of the claim under the state stat-
ute. The rights and liabilities of the parties depend upon 
general rules of maritifne law not subject to material 
alterations by state enactments. The Roanoke, 189 U. S. 
185; Southern Pacific Co. v. Jensen, 244 U. S. 205; Union 
Fish Co. v. Erickson, 248 U. S. 308.

Both courts below acted upon the view that while the 
ship is not liable in rem for breaches of an affreightment 
contract so long as it remains wholly executory, she 
becomes liable therefor whenever she partly executes it, 
as by taking on board some part of the cargo. In sup-
port of this view, it is said: Early decisions of our circuit 
and district courts held that under maritime law the ship 
is liable in rem for any breach of a contract of affreight-
ment with owner or master. That The Freeman (1856), 
18 How. 182, 188, and The Yankee Blade (1857), 19 How. 
82, 89, 90, 91, modified this doctrine by denying such lia-
bility where the contract remains purely executory, but 
left it in full force where the vessel has partly performed 
the agreement, as by accepting part of the indicated cargo. 
The Hermitage, 12 Fed. Cas. No. 6410; The Williams, 29 
Fed. Cas. No. 17,710; The Ira Chaffee, 2 Fed. 401; The 
Director, 26 Fed. 708; The Starlight, 42 Fed. 167; The 
Oscoda, 66 Fed. 347; The Helios, 108 Fed. 279; The 
Oceano, 148 Fed. 131; Wilson v. Peninsula Bark & Lum-
ber Co., 188 Fed. 52, were cited.
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We think the argument is unsound.
Prior to The Freeman and The Yankee Blade, this 

Court had expressed no opinion on the subject; but, so 
far as the reports show, the lower courts had generally 
asserted liability of the ship for breaches of affreightment 
contracts. “ It is grounded upon the authority of the 
master to contract for the employment of the vessel, and 
upon the general doctrine of the maritime law, that the 
vessel is bodily answerable for such contracts of the mas-
ter made for her benefit.” The Flash, 1 Abb. Adm. 67, 
70; The Rebecca, 1 Ware, 188; The Ira Chaffee, supra. 
Since 1857, some of the lower courts have said that the 
ship becomes liable for breaches of affreightment contracts 
with her owner or master whenever partly executed by 
her; but it is forcibly maintained that in none of the cases 
was the point directly involved. The Hermitage, The 
Williams, The Ira Chaffee, The Director, The Starlight, 
The Oscoda, The Helios, The Oceano, Wilson v. Peninsula 
Bark & Lumber Co., supra.

The Freeman and The Yankee Blade distinctly rejected 
the theory of the earlier opinions. They are inconsistent 
with the doctrine that partial performance may create a 
privilege or lien upon the vessel. And in so far as the 
lower courts express approval of this doctrine in their 
more recent opinions, they fail properly to interpret what 
has been said here.

While, perhaps, not essential to the decision, this Court, 
through Mr. Justice Curtis, said in The Freeman: “ Un-
der the maritime law of the United States the vessel is 
bound to the cargo, and the cargo to the vessel, for the 
performance of a contract of affreightment; but the law 
creates no lien on a vessel as a security for the perform-
ance of a contract to transport cargo, until some lawful 
contract of affreightment is made, and a cargo shipped 
under it.”

In The Yankee Blade, Mr. Justice Grier, speaking for 
the Court, declared:
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“ The maritime ‘ privilege ’ or lien is adopted from the 
civil law, and imports a tacit hypothecation of the sub-
ject of it. It is a ‘ jus in re,’ without actual possession 
or any right of possession. It accompanies the property 
into the hands of a bona fide purchaser. It can be exe-
cuted and divested only by a proceeding in rem. This 
sort of proceeding against personal property is unknown 
to the common law, and is peculiar to the process of 
courts of admiralty. The foreign and other attachments 
of property in the State courts, though by analogy loosely 
termed proceedings in rem, are evidently not within the 
category. But this privilege or lien, though adhering to 
the vessel, is a secret one; it may operate to the prejudice 
of general creditors and purchasers without notice; it is 
therefore * stricti juris,’ and cannot be extended by con-
struction, analogy, or inference. ‘Analogy,’ says Pardes- 
sus, (Droit Civ., vol. 3, 597,) ‘ cannot afford a decisive 
argument, because privileges are of strict right. They 
are an exception to the rule by which all creditors have 
equal rights in the property of their debtor, and an ex-
ception should be declared and described in express 
words; we cannot arrive at it by reasoning from one case 
to another.’

“ Now, it is a doctrine not to be found in any treatise 
on maritime law, that every contract by the owner or 
master of a vessel, for the future employment of it, 
hypothecates the vessel for its performance. This lien 
or privilege is founded on the rule of maritime law as 
stated by Cleirac, (597:) ‘ Le batel est obligee a la mar- 
chandise et la marchandise au batel.’ The obligation is 
mutual and reciprocal. The merchandise is bound or 
hypothecated to the vessel for freight and charges, (un-
less released by the covenants of the charter-party,) and 
the vessel to the cargo. The bill of lading usually sets 
forth the terms of the contract, and shows the duty as-
sumed by the vessel. Where there is a charter-party, its

45646°—23——32
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covenants will define the duties imposed on the ship. 
Hence it is said, (1 Valin, Ordon. de Mar., b. 3, tit. 1> 
art. 11,) that ‘the ship, with her tackle, the freight, and 
the cargo, are respectively bound (affectee) by the cov-
enants of the charter-party.’ But this duty of the vessel, 
to the performance of which the law binds her by hy-
pothecation, is to deliver the cargo at the time and place 
stipulated in the bill of lading or charter-party, without 
injury or deterioration. If the cargo be not placed on 
board, it is not bound to the vessel, and the vessel cannot 
be in default for the non-delivery, in good order, of goods 
never received on board. Consequently, if the master or 
owner refuses to perform his contract, or for any other 
reason the ship does not receive cargo and depart on her 
voyage according to contract, the charterer has no priv-
ilege or maritime lien on the ship for such breach of the 
contract by the owners, but must resort to his personal 
action for damages, as in other cases. . . .

“And this court has decided, in the case of The Schooner 
Freeman v. Buckingham, 18 Howard, 188, 1 that the law 
creates no lien on a vessel as a security for the perform-
ance of a contract to transport cargo, until some lawful 
contract of affreightment is made, and a cargo shipped 
under it.’ ”

In Bulkley, Claimant of the Barque Edwin, v. Naum- 
keag Steam Cotton Co., 24 How. 386, 393, the barque 
was libeled to recover damages for not delivering part of 
the cotton—707 bales—which the master had agreed to 
carry from Mobile to Boston. With most of the cargo 
on board the vessel was towed below the bar, there to 
receive the remainder from lighters. A lighter carrying 
100 bales sank, and the cotton was lost or damaged. The 
barque delivered 607 bales at Boston in good condition. 
The owner of the vessel claimed exemption for her upon 
the ground that she never received the 100 bales. This 
Court said: “ In the present case the cargo was delivered
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in pursuance of the contract, the goods in the custody of 
the master, and subject to his lien for freight, as effectu-
ally as if they had been upon the deck of the ship, the 
contract confessedly binding both the owner and the ship-
per; and, unless it be held that the latter is entitled to 
his lien upon the vessel also, he is deprived of one of the 
privileges of the contract, when, at the same time, the 
owner is in the full enjoyment of all those belonging to 
his side of it.”

Later opinions approve the same general rule.
“ The doctrine that the obligation between ship and 

cargo is mutual and reciprocal, and does not attach until 
the cargo is on board, or in the custody of the master, 
has been so often discussed and so long settled, that it 
would be useless labor to restate it, or the principles 
which lie at its foundation. The case of the Schooner 
Freeman v. Buckingham, decided by this court, is decisive 
of this case.” The Lady Franklin, 8 Wall. 325, 329.

“ It is a principle of maritime law that the owner of 
the cargo has a lien on the vessel for any injury he may 
sustain by the fault of the vessel or the master; but the 
law creates no lien on a vessel as a security for the per-
formance of a contract to transport a cargo until some 
lawful contract of affreightment is made, and the cargo to 
which it relates has been delivered to the custody of the 
master or some one authorized to receive it.” The Keo-
kuk, 9 Wall. 517, 519.

The maritime privilege or lien, though adhering to the 
vessel, is a secret one which may operate to the prejudice 
of general creditors and purchasers without notice and 
is therefore stricti juris and cannot be extended by con-
struction, analogy or inference. The Yankee Blade, 
supra. The contract of affreightment itself creates no 
lien, and this Court has consistently declared that the 
obligation between ship and cargo is mutual and recipro-
cal and does not attach until the cargo is on board or in 
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the master’s custody. We think the lien created by the 
law must be mutual and reciprocal; the lien of the cargo 
owner upon the ship is limited by the corresponding and 
reciprocal rights of the ship owner upon the cargo. See 
The Thomas P. Sheldon, 113 Fed. 779, 782, 783.

The theory that partial acceptance of the designated 
cargo under a contract of affreightment creates a priv-
ilege or lien upon the ship for damages resulting from 
failure to take all, is inconsistent with the opinions of this 
Court and, we think, without support of adequate author-
ity. In The S. L. Watson, 118 Fed. 945, 952, the court 
well said:

“ The rule of admiralty, as always stated, is that the 
cargo is bound to the ship and the ship to the cargo. 
Whatever cases may have been decided otherwise disre-
garded the universal fact that no lien arises in admiralty 
except in connection with some visible occurrence relating 
to the vessel or cargo or to a person injured. This is 
necessary in order that innocent parties dealing with 
vessels may not be the losers by secret liens, the existence 
of which they have no possibility of detecting by any 
relation to any visible fact. It is in harmony with this 
rule that no lien lies in behalf of a vessel against her cargo 
for dead freight, or against a vessel for supplies contracted 
for, but not actually put aboard. The Kiersage, 2 Curt. 
421, Fed. Cas. No. 7,762; Pars. Ship. & Adm. (1869), 142, 
143. It follows out the same principle that Mr. Justice 
Curtis states in The Kier sage, 2 Curt. 424, Fed. Cas. No. 
7,762, that admiralty liens are stricti juris, and that they 
cannot be extended argumentatively, or by analogy or 
inference. He says, ‘They must be given by the law 
itself, and the case must be found described in the law.’ ”

Reversed.
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CHARLES A. RAMSAY COMPANY v. ASSOCIATED 
BILL POSTERS OF THE UNITED STATES AND 
CANADA ET AL.

WM. H. RANKIN COMPANY v. ASSOCIATED BILL 
POSTERS OF THE UNITED STATES AND CAN-
ADA ET AL.

ERROR TO THE CIRCUIT COURT OF APPEALS FOR THE SECOND 
CIRCUIT.

Nos. 100, 101. Submitted November 15, 1922.—Decided January 
2, 1923.

1. A combination of many billposters, throughout the United States 
and Canada, to destroy competition in the business of posting bills 
and secure a monopoly, by limiting and restricting commerce in 
posters to channels dictated by them, to exclude others from the 
trade, and to enrich themselves by demanding noncompetitive prices, 
held violative of the Anti-Trust Act. P. 511.

2. Solicitors of advertising, for customers in many States, who pre-
pared, designed, purchased and sold posters and caused them to 
be displayed by local billposters in many places throughout the 
Union and Canada, and whose business suffered from the above- 
mentioned combination, were entitled to sue the alleged conspir-
ators for triple damages under the Anti-Trust Act. P. 511.

271 Fed. 140, reversed.

Error  to judgments of the Circuit Court of Appeals 
affirming judgments of the District Court which sus-
tained demurrers and dismissed the complaints in two 
actions for triple damages under the Sherman Act.

Mr. John A. Hartpence and Mr. Thomas G. Haight 
for plaintiffs in error. Mr. John B. Johnston was also on 
the brief.1

1On motion of counsel for plaintiff in error, the writ of error, in 
each case, as to the defendants Kings County Trust Company, Annie 
Link and Kirwin H. Fulton, executors of the estate of Barney Link, 
deceased, was, on November 15, 1922, dismissed without costs to 
either party.
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It is difficult to conceive of a plan better calculated to 
bring about a complete monopoly in the billposting 
business than that devised and put into effect by the de-
fendants. There was to be only one billposter in each 
city or town in the United States and Canada and no 
member was to compete with another; members were 
furnished with funds of the association to buy out com-
peting concerns in their respective localities; advertisers 
could not have their billposting done by members of the 
association if they did business with a non-member; no 
lithographer could furnish stock posters to independent 
billposters or advertisers (unless the latter were to have 
the posters placed by members of the association) except 
under penalty of having the members of the association 
refuse to deal with them; and finally business could be 
taken by members only through twelve licensed solicitors 
throughout the whole of the United States and Canada. 
The inevitable effect was to monopolize the billposting 
business throughout the United States and Canada. 
United States v. Associated Bill Posters, 235 Fed. 540, 
541.

A further result of the monopoly thus created was that 
it enabled the members of the association to fix what rates 
they saw fit, and to drive out of business all but the 
favored twelve of those who had theretofore been engaged 
in the legitimate business of advertising agents or who 
might thereafter desire to engage in that business.

The immediate and direct effect was also to restrain 
interstate commerce. This follows from either of two 
aspects of the cases.

(A) When the defendants and other members of the 
association combined and took the steps which they did 
to prevent lithographers from selling stock or sample 
posters to independent billposters, and to make it im-
possible for advertisers to purchase such posters if they 
desired and purposed to have them posted by non-mem-
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bers, they directly restrained commerce; and, as the 
lithographers were in most cases located in different States 
than the purchasers of the posters, they directly restrained 
interstate commerce.

In this aspect, the cases cannot be distinguished from 
Montague & Co. n . Lowry, 193 U. S. 38; Eastern States 
Retail Lumber Dealers’ Association v. United States, 234 
U. S. 600, and Belfi v. United States, 259 Fed. 822. More-
over, they fall clearly within the principle of the decisions 
of this Court in Loewe n . Lawlor, 208 U. S. 274, and Swift 
& Co. v. United States, 196 U. S. 375.

In Hopkins v. United States, 171 U. S. 578, as well 
as in Anderson v. United States, 171 U. S. 604, it was 
pointed out that there was no evidence of any act on the 
part of the defendants preventing purchases and sales of 
cattle by anyone other than that such sales were pre-
vented by the mere refusal on the part of the defendants 
to do business with non-members (commission mer-
chants) in a manner violative of the rules of the respec-
tive exchanges. See Swift & Co. v. United States, 196 
U. S. 375,397. Blumenstock Brothers Advertising Agency 
v. Curtis Publishing Co., 252 U. S. 436, is not applicable 
to this case. See Stafford v. Wallace, 258 U. S. 495.

(B) In another aspect of the case also, the defendants 
have directly restrained interstate commerce. The pur-
chase of posters by advertisers or agents, such as the 
plaintiffs, and the shipment of the same to other States 
to be posted on billboards surely constitute interstate 
commerce within the decisions of this Court. The pur-
chase, shipment and posting must be considered in the 
light of one complete commercial transaction. When the 
defendants, therefore, conspired to refuse to accept for 
posting upon their billboards the advertising matter of 
any advertiser who gave any of his business to a non- 
member, and by the other means before mentioned made 
it impossible for him to deal with non-members, they re-
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strained interstate commerce—they restricted the num-
ber of persons with whom advertisers could deal and pre-
vented the natural flow of commerce; they made im-
possible the complete commercial transaction. It will not 
do to overlook the great part which poster advertising 
plays in the commercial intercourse of the nation. In 
determining whether there has been an unlawful restraint, 
all of the elements which make up the completed scheme 
or plan to monopolize the billposting business must be 
considered, and although the parts may be lawful, the 
plan as a whole may make them unlawful. Swift & Co. 
v. United States, 196 U. S. 375, 396. Therefore, although 
it may have been, standing alone, lawful for the defend-
ants to refuse to post the bills of certain advertisers, yet 
if the whole plan or scheme of which that was merely a 
part was unlawful, the refusal became unlawful.

The business of plaintiffs bore a direct relation to the 
interstate commerce unlawfully restrained, and was in-
jured in such a way as to entitle them to maintain an 
action under § 7 of the Sherman Act. United Copper 
Securities Co. v. Amalgamated Copper Co., 232 Fed. 574; 
Chattanooga Foundry & Pipe Works v. Atlanta, 203 
U. S. 390.

The plaintiffs purchased and sold the advertising 
posters and shipped them from State to State. Their 
contracts with their customers or clients necessarily in-
volved, therefore, the movement of goods in interstate 
commerce; as, for the same reason, did also their dealings 
with the billposters. There was nothing of that kind in 
the Blumenstock Case. Moreover, in that case the com-
plaint was that the defendant was attempting to monopo-
lize certain advertising business. 252 U. S. 441. Con-
sequently, the business there attempted to be monopo-
lized had to be interstate commerce to come within the 
Sherman Act, and the defendants, therefore, engaged 
therein. In the cases at bar, the charge is that the de-
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fendants conspired to restrain interstate commerce; 
hence, they need not have been engaged themselves in 
interstate commerce. Loewe n . Lawlor, 208 U. S. 274.

If it be decided that the only unlawful restraint is that 
imposed upon the sale of the posters, it is impossible to 
say that the injuries, which the plaintiffs’ businesses sus-
tained, were not due to some considerable extent to that 
restraint.

It is inconceivable that there is no direct relation be-
tween an unlawful restraint and an injury, when the plan 
as a whole, containing one or more unlawful restraints, is 
so devised as to drive the plaintiffs out of business. 
United Copper Securities Co. v. Amalgamated Copper 
Co., 232 Fed. 577.

The plaintiffs are not barred from recovery because 
they were formerly licensed to solicit work and place it 
with members of the association. Distinguishing, Blue-
fields S. S. Co. v. United Fruit Co., 243 Fed. 1.

Mr. Richard T. Greene for defendants in error. Mr. 
Daniel S. Murphy and Mr. H. C. Lutkin were also on the 
brief.

Neither the posting of posters nor the soliciting of such 
business affects interstate commerce, except incidentally. 
Therefore, if, as claimed, the plan has brought about a 
complete monopoly of the billposting business, it is not 
condemned by the Sherman Act. Federal Baseball Club 
v. National League, 269 Fed. 681; affirmed, 259 U. S. 200; 
Blumenstock Brothers Advertising Agency v. Curtis Pub-
lishing Co., 252 U. S. 436; Hopkins v. United States, 171 
U. S. 578; Anderson v. United States, 171 U. S. 604.

There is no allegation in the complaints that defend-
ants attempted in any way to restrict freedom of produc-
tion, sale, transportation or use of special posters, which 
constitute the great volume of the business, or that .the 
rules and regulations adopted by the defendant associa-
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tion affected interstate commerce in special posters, 
except remotely and incidentally.

The plaintiffs are engaged in soliciting national busi-
ness only, in which special posters are used exclusively. 
Such restraint as existed affecting stock posters was segre-
gated from and did not in any way affect the business of 
national outdoor advertising.

No claim is made that rates fixed for billposting service 
were unreasonable or excessive. The Hopkins Case is 
authority for the proposition that the mere power to fix 
rates for intrastate transactions, does not necessarily imply 
a restraint of interstate trade and commerce.

The limitation of the number of licensed solicitors of 
billposting contracts is a legitimate and proper regulation 
of the billposting business under the decision in the Hop-
kins Case.

In the Blumenstock Case the advertisements were pub-
lished in magazines which were intended to be and were 
thereafter objects of interstate commerce; but this Court 
held that the refusal to accept advertisements was too 
remote in its relation to the interstate commerce of circu-
lating magazines to render the defendant liable under the 
Sherman Act. The refusal to accept advertisements for 
the billboards is even more remote in its relation to inter-
state commerce in posters, which precedes the publication 
of the advertisements by posting the posters on the bill-
boards. The posters are consumed upon the billboards.

There is no allegation in the complaints that the de-
fendants ever purchased posters; and the allegation that 
the members of the association threatened to refuse “ to 
deal ” with lithographers is meaningless, because the mem-
bers of the association never had any dealings with lithog-
raphers and their business was such that they had no 
occasion to deal with lithographers. They dealt with 
advertisers and solicitors exclusively. There is, therefore, 
no allegation that the defendants have exercised any 
direct restraint upon interstate commerce.
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The plan of organization of the defendant association, 
as alleged, was not designed, and was not in any way 
used, to effect any restraint upon commerce in posters. 
In so far as there was any direct restraint upon inter-
state commerce in stock posters, it was effected solely by 
threats that the members of the association would refuse 
to buy stock posters. The purchase of stock posters was 
not a part of the billposters’ business. There is no allega-
tion in the complaints that any of the measures adopted 
by the association took cognizance of the source of any 
poster offered to members for posting. Whether or not 
the posters offered to defendants for posting were manu-
factured by lithographers engaged in selling stock posters 
to independent billposters or to advertisers intending to 
use them on independent boards, they would be accepted 
and posted by the defendants if they came through one 
of the licensed solicitors from an advertiser who gave all 
his billposting business to members of the association. 
It thus appears that, in the alleged attempt to prevent 
the sale of stock posters to independent billposters and 
to advertisers intending to place them upon independent 
boards, the defendants did not make any use of the meas-
ures adopted by the association relating to the billposting 
business, but relied solely upon threats of refusal of mem-
bers to buy stock posters. The alleged combination to 
monopolize the billposting business was separate and dis-
tinct from, and had no relation to, the alleged restraint 
upon interstate commerce in stock posters. But even if 
it could be said, as claimed by plaintiffs, that these sepa-
rate and distinct things were parts of an entire scheme or 
plan, it would nevertheless be true, as held by Judge Hand, 
that the plaintiffs have not been injured in their business 
or property “ by reason of anything forbidden or declared 
to be unlawful ” by the Sherman Act.

Any restraint upon interstate commerce in special 
posters which may have resulted from the control which
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the defendants exercised over the business of posting 
posters upon billboards was too remote, being merely 
incidental to the object of the defendants, which was to 
regulate and control the billposting business. On the 
other hand, the restraint upon interstate commerce in 
stock posters which it is claimed is alleged in the com-
plaints, if it existed at all, was the direct result of the 
threats of refusal by members of the association to buy 
stock posters. Plaintiffs were not affected by such re-
straint upon interstate commerce in stock posters.

Even if, as claimed, the business of the plaintiffs had 
a direct relation to interstate commerce in special posters, 
the decision in the Blumenstock Case is an authority 
against the claim of plaintiffs that they are entitled to 
recover for the injury to their business occasioned by the 
incidental restraint upon interstate commerce in special 
posters. Under the Blumenstock Case the alleged at-
tempt to monopolize the billposting business is too re-
mote in its relation to interstate commerce in special 
posters to come within the Sherman Act.

But the plaintiffs’ business was not that of buying and 
selling posters. Incidentally and as agent for or in aid 
of their advertising customers, they supervised the pro-
duction of the special posters and settled the lithog-
rapher’s bills and included them in their own charges. 
Their business was purely that of solicitors of advertising 
contracts. They were not merchants or traders in goods.

Plaintiffs cannot maintain an action against their 
former associates in the alleged unlawful combination 
based upon defendants’ refusal to renew plaintiffs’ 
licenses to continue in such combination and to reap their 
share of the profits of the alleged unlawful combination. 
Bluefields S. S. Co. v. United Fruit Co., 243 Fed. 1; 
appeal dismissed, 248 U. S. 595; Eastman Kodak Co. v. 
Blackmore, 277 Fed. 694; Lee Line Steamers v. Memphis 
Co., 277 Fed. 5; McMullen v. Hoffman, 174 U. S. 639;
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Continental Wall Paper Co. v. Voight & Sons Co., 212 
U. S. 227.

Mr . Just ice  Mc Reynolds  delivered the opinion of the 
Court.

These are separate actions for treble damages under the 
Sherman Act. The plaintiffs are distinct corporations and 
demand different sums; otherwise their complaints are 
identical. Holding no cause of action was stated the trial 
court dismissed both complaints, upon demurrer, and the 
Circuit Court of Appeals affirmed this action. 271 Fed. 
140. It will suffice to state the substance of the pertinent 
allegations.

Plaintiffs were solicitors of advertising for customers in 
many States. They prepared, designed, purchased and 
sold posters and caused them to be displayed by local 
operators in many cities and towns throughout the United 
States and Canada. They contracted with their custom-
ers and received pay for the entire service of preparing, 
designing, purchasing and posting the advertisements 
and were engaged in interstate commerce.

Defendants are a New York corporation and its officers 
and directors, together with certain favored solicitors.

Advertising by posters has become common, and in most 
of the larger cities and towns throughout this country and 
Canada one or more local concerns follow the business of 
displaying them. Usually advertisers contract with a 
lithographer directly or through agents (solicitors) such 
as plaintiffs for the manufacture or purchase of posters, 
and with the local billposter for displaying them. Often 
the lithographer does business in a different State from 
the advertiser and both operate in different States from 
those where most of the billboards are located. Some 
posters are prepared for the exclusive use of an advertiser 
and some (“ stock ” or “ sample ” ones) for general use. 
Nearly all are put out by six or eight lithographers.
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In 1891 many billposters throughout the United States 
and Canada, theretofore in competition, entered into a 
combination and conspiracy to monopolize the business in 
their respective localities and to dominate and control all 
trade and commerce in posters within such limits. To 
that end they organized a voluntary association—after-
wards incorporated—whose membership is now very 
large.

The following were among the means adopted for car-
rying out the purposes of the combination and conspiracy, 
(a) Membership has been restricted to one employing 
billposter in each town or city and members have been 
prohibited from competing with each other, (b) Funds 
have been furnished to members for buying out competi-
tors. (c) Rules prevent members accepting certain work 
from an advertiser who has given business to a nonmem-
ber. (d) A schedule of prices has been fixed and mem-
bers have been prohibited from accepting certain kinds of 
work from any one except solicitors (twelve in all) arbi-
trarily selected and licensed, who are forbidden to patron-
ize a nonmember in any place where any member does 
business, (e) By threats of withdrawal of patronage, 
manufacturers have been prevented from furnishing post-
ers to independent billposters or to advertisers desiring to 
do business with independents except upon prohibitive 
terms.

The Association’s membership has become large, its 
powers and influence great, while the number of inde-
pendent billposters has greatly declined, and it is now 
practically impossible for an advertiser to utilize posters 
except by employing members of the Association and 
upon terms arbitrarily fixed. Advertisers are not per-
mitted to purchase “ stock ” posters unless willing to have 
them displayed upon boards of members, and independent 
billposters cannot purchase such matter at all.

Plaintiffs had developed a lucrative and profitable busi-
ness when in July, 1911, the Association canceled their
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licenses and refused to renew the same. Now, as a result 
of the defendants’ unlawful acts, they are disabled from 
competing in the markets and their business is restricted 
and unprofitable.

The court below held: “The business of the solicitors 
is to send their customers’ advertisements to be posted on 
billboards in various towns and cities throughout the 
country. Assuming that this business is, as between 
them and their customers, interstate commerce, we are 
clear that, after the posters have arrived at destination, 
the posting of them by the bill poster is a purely local 
service, not directly affecting, but merely incidental to, 
interstate commerce. We think this follows from the 
decision of the Supreme Court in Hopkins v. United 
States, 171 U. S. 578.”

We cannot accept this view. The alleged combination 
is nation-wide; members of the Association are bound by 
agreement to pursue a certain course of business, designed 
and probably adequate materially to interfere with the 
free flow of commerce among the States and with Canada. 
As a direct result of the defendants’ joint acts plaintiffs’ 
interstate and foreign business has been greatly limited 
or destroyed. Hopkins n . United States is not applicable. 
There the holding was that the rules, regulations and 
practices of the association directly affected local business 
only. The purpose of the combination here challenged 
is to destroy competition and secure a monopoly by limit-
ing and restricting commerce in posters to channels dic-
tated by the confederates, to exclude from such trade the 
undesired, including the plaintiffs, and to enrich the mem-
bers by demanding noncompetitive prices. The allega-
tions clearly show the result has been as designed, that 
the statute has been violated and plaintiffs’ business has 
suffered.

This Court has heretofore laid down and adequately 
discussed the applicable principles. Montague Co. v. 
Lowry, 193 U. S. 38, 45, 46; Swift & Co. v. United States, 
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196 U. S. 375, 396; Loewe v. Lawlor, 208 U. S. 274, 293, 
et seq.; Gompers v. Bucks Stove & Range Co., 221 U. S. 
418, 438; Eastern States Retail Lumber Dealers’ Associa-
tion v. United States, 234 U. S. 600, 609. See also United 
States v. Associated Bill Posters, 235 Fed. 540. The 
fundamental purpose of the Sherman Act was to secure 
equality of opportunity and to protect the public against 
evils commonly incident to destruction of competition 
through monopolies and combinations in restraint of 
trade. The alleged actions of defendants are directly 
opposed to this beneficent purpose and are denounced by 
the statute.

We find no adequate support for the claim that plain-
tiffs were parties to the combination of which they now 
complain.

Reversed.

GREENPORT BASIN & CONSTRUCTION COM-
PANY v. UNITED STATES.

ERROR TO AND APPEAL FROM THE DISTRICT COURT OF THE 
UNITED STATES FOR THE EASTERN DISTRICT OF NEW 
YORK.

No. 31. Argued November 17, 1922.—Decided January 2, 1923.

1. A judgment of the District Court in an action against the United 
States under Jud. Code, § 24, par. 20, to recover taxes paid under 
protest, is reviewable here by writ of error. P. 514.

2. In computing the excess profits tax imposed by the Act of October 
3, 1917, c. 63, 40 Stat. 300, the exaction prescribed by § 201 is to 
be imposed, in its successive stages, upon the entire net income, 
except that, from the part of the net income prescribed for the 
first stage, the allowances made by § 203 are to be deducted. So 
held, where the allowances were less than 15 per cent, of the 
invested capital. P. 514.

269 Fed. 58, affirmed.

Error  to and appeal from a judgment of the District 
Court sustaining a demurrer and dismissing the complaint 
in an action against the United States to recover taxes.
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Mr. M. Hampton Todd, with whom Mr. Percy L. 
Housel was on the briefs, for plaintiff in error and 
appellant.

Mr. Assistant Attorney General Ottinger, with whom 
Mn Solicitor General Beck and Mr. Charles H. Weston, 
Special Assistant to the Attorney General, were on the 
brief, for the United States.

Mr . Justice  Brandeis  delivered the opinion of the 
Court.

The Greenport Company had, in 1917, an invested 
capital of $215,615.55. Its net income was $76,361.20 in 
the taxable year ending October 31, 1917. Its prewar 
annual net income, calculated on a 7 per cent, basis, was 
$15,093.08; and the fixed statutory deduction $3,000. 
The company was thus subject (for five-sixth of the year) 
to the excess profits tax imposed by the Revenue Act of 
October 3, 1917, c. 63, §§ 201, 203, 40 Stat. 300, 303, 304.1 
The Government, following Treasury Regulation No. 41, 
Articles 16, 17, and form 1103, assessed the tax at $16r- 
837.76. The company insisted that the correct amount 
was $12,417.36; paid the tax as assessed, under protest; 
and brought this suit for the difference, $4,420.40, in the 

1 Section 201: “ That in addition to the taxes under existing law 
and under this act there shall be levied, assessed, collected, and paid 
for each taxable year upon the income of every corporation, part-
nership, or individual, a tax . . . equal to the following percent-
ages of the net income:

“ Twenty per centum of the amount of the net income in excess 
of the deduction (determined as hereinafter provided) and not in 
excess of fifteen per centum of the invested capital for the taxable 
year;

“ Twenty-five per centum of the amount of the net income in 
excess of fifteen per centum and not in excess of twenty per centum 
of such capital;

“ Thirty-five per centum of the amount of the net income in excess 
of twenty per centum and not in excess of twenty-five per centum 
of such capital;

45646°—23------33
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federal court for the Eastern District of New York, under 
the Tucker Act. (Judicial Code, § 24, par. 20.) That 
court sustained a demurrer to the petition and entered 
judgment for defendant. 269 Fed. 58. The case is 
brought here by both writ of error and appeal. It is prop-
erly here on writ of error, Chase v. United States, 155 
U. S. 489; J. Homer Fritch, Inc. v. United States, 248 
U. S. 458. The sole question presented for decision is 
whether the method of calculating the taxes adopted by 
the Treasury is in harmony with the provisions of the 
Revenue Act.

The rate of exaction .imposed by the excess profits fax 
grows, in stages, with the increase in the percentage 
earned on the capital. In the first stage—net income up 
to 15 per-cent, on capital—the rate of exaction is four-
twentieth. In the second-stage—net income from 15 to 
20 per cent.—the rate is five-twentieth. In the third 
staged—net income from 20 to 25 per cent.—the rate is 
seven-twentieth. In the fourth stage—net income from 
25 to 33 per cent.—the rate is nine-twentieth. In the 
last stage—net income over 33 per cent.—the rate is 
twelve-twentieth. What the net income is to which the 
respective rates of exaction apply is the question for de-
cision. The company contends, in effect, that net in-

“ Forty-five per centum of the amount of the net income in excess 
of twenty-five per centum and not in excess of thirty-three per 
centum of such capital; and

“ Sixty per centum of the amount of the net income in excess of 
thirty-three per centum of such capital.”

Section 203: “ That for the purposes of this title the deduction 
shall be as follows, except as otherwise in this title provided—

“(a) In the case of a domestic corporation, the sum of (1) an 
amount equal to the same percentage of the invested capital for the 
taxable year which the average amount of the annual net income of 
the trade or business during the prewar period was of the invested 
capital for the prewar period (but not less than seven or more than 
nine per centum of the invested capital for the taxable year), and 
(2) $3,000”
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come as used concerning each stage, means not the whole 
net income—but the balance remaining after deducting 
from the net income the allowance for prewar profits and 
the fixed deduction. Under this contention the base to 
which the exactions should be applied would be, not 
$76,361.20, but that sum less $18,093.08, or $58,268.12. 
The Government insists that the exaction should be ap-
plied to the whole net income, except that from the net 
income prescribed for the first stage the allowances spe-
cifically provided for are to be deducted.2 The differences 
in detail resulting from the two methods of calculation 
are shown in the margin.3

2 Treasury Regulation No. 41, Article 17, provided that if the 
deduction exceeded 15% of the invested capital the amount in excess 
should be applied to the next succeeding tax bracket and so on until 
the deduction should be absorbed. Compare § 301(d) Act of Feb-
ruary 24, 1919, c. 18, 40 Stat. 1057, 1089.

’Methods of Computation.

I. Gov ernm ent ’s  Method .
First, apportion the net income into the tax 

brackets:
Percentages of
invested capital Amount

(1) Oto 15%................................ $32,342.33
(2) 15% to 20%...... ..................... 10,780.77
(3) 20% to 25%........................... 10,780.77
(4) 25% to 33%........................... 17,249.24
(5) Above 33%........................... 5,208.09

Total net income......... .  $76,361.20
Second, apply the deduction to the first tax 

bracket:
(1 ) $32,342.33 minus $18,093.08 leaves 

$14,249.25.

II. Plaintiff ’s  Metho d .
First, apply the deduction:
$76,361.20 minus $18,093.08 leaves $58,268.12 

as taxable income.

Second, apportion the taxable income, into 
the tax brackets:

Percentages of *
invested capital Amount

(1) Oto 15%................................. $32,342.33
(2) 15% to 20%......................... 10,780.77
(3) 20% to 25%......................... 10,780.77
(4) 25% to 33%......................... 4,364.25
(5) Above 33%........................... none

Third, compute the tax:
(1) $14,249.25 at 20%................. $2,849.85
(2) $10,780.77 at 25%................. 2,695.19
(3) $10,780.77 at 35%................. 3,773.27
(4) $17,249.24 at 45%................. 7,762.15
(5) $5,208.09 at 60%................. 3,124.85

Total taxable income.........$58,268.12
Third, compute the tax:
(1) $32,342.33 at 20%................. $6,468.47
(2) $10,780.77 at 25%.................. 2,695.19
(3) $10,780.77 at 35%................. 3,773.27
(4) $4,364.25 at 45%................. 1,963.91
(5) none at 60%................... none

$58,268.12 Total tax.........$20,205.31
Pro rate (5/6) .................$16,837.76

$58,268.12 Total tax...... $14,900.84
Pro rate (5/6)....................... $12,417.36
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The method of calculation adopted by the Treasury 
follows the clear language of the act; and its correctness 
is confirmed by the statement, and the illustrative tables, 
presented by the chairman of the Ways and Means Com-
mittee in submitting the Conference Report on the bill. 
55 Cong. Rec., 65th Cong., 1st sess., Part 7, pp. 7580- 
7593. As the language of the act is clear, there is no 
room for the argument of plaintiff drawn from other 
revenue measures. Nor is there anything in La Belle 
Iron Works v. United States, 256 U. S. 377, 383-388, 
which lends support to plaintiff’s contention.

Affirmed.

ROSENBERG BROS. & COMPANY, INC. v. CURTIS 
BROWN COMPANY.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR 
THE WESTERN DISTRICT OF NEW YORK.

No. 102. Argued November 16, 1922.—Decided January 2, 1923.

1. An order of the District Court quashing the summons in an action 
against a foreign corporation upon the ground that the defendant 
was not found in the State is in effect a final judgment, reviewable 
here under Jud. Code, § 238. P. 517.

2. Purchases of goods by a foreign corporation for sale at its domi-
cile, and visits by its officers on business related to such purchases, 
are not enough to warrant the inference that it is present within 
the jurisdiction of the State where such purchases and visits are 
made; and service of summons on its president while temporarily 
in that State on such business is, therefore, void. P. 517.

3. The fact that the cause of action arose in the State of suit will 
not confer jurisdiction of a foreign corporation not found there. 
P. 518.

285 Fed. 879, affirmed.

Error  to a judgment of the District Court quashing 
the summons, for want of jurisdiction, in an action 
against a foreign corporation.
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Mr. George H. Harris for plaintiff in error.

Mr. Jacob H. Corn, with whom Mr. Isaac Siegel was on 
the brief, for defendant in error.

Mr . Justi ce  Brandeis  delivered the opinion of the 
Court.

Rosenberg Bros. & Company, Inc., a New York cor-
poration, brought this suit in the Supreme Court of that 
State against Curtis Brown Company, an Oklahoma cor-
poration. The only service of process made was by de-
livery of a summons to defendant’s president while he was 
temporarily in New York. Defendant appeared spe-
cially; moved to quash the summons on the ground that 
the corporation was not found within the State; and, 
after evidence was taken but before hearing on the mo-
tion, removed the case to the federal court for the West-
ern District of New York. There, the motion to quash 
was granted, upon the ground that the defendant was not 
amenable to the process of the state court at the time of 
the service of the summons. A writ of error was sued out 
under § 238 of the Judicial Code; and the question of 
jurisdiction was duly certified. The order entered below, 
although in form an order to quash the summons and not 
a dismissal of the suit, is a final judgment; and the case is 
properly here. Goldey v. Morning News, 156 U. S. 518; 
Conley v. Mathieson Alkali Works, 190 U. S. 406. Com-
pare The Pesaro, 255 U. S. 216, 217.

The sole question for decision is whether, at the time 
of the service of process, defendant was doing business 
within the State of New York in such manner and to such 
extent as to warrant the inference that it was present 
there. Philadelphia & Reading Ry. Co. v. McKibbin, 
243 U. S. 264, 265. The District Court found that it was 
not. That decision was clearly correct. The Curtis Brown
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Company is a small retail dealer in men’s clothing and 
furnishings at Tulsa, Oklahoma. It never applied, under 
the foreign corporation laws, for a license to do business 
in New York; nor did it at any time authorize suit to be 
brought against it there. It never had an established 
place of business in New York; nor did it, without having 
such established place, regularly carry on business there. 
It had no property in New York; and had no officer, 
agent or stockholder resident there. Its only connection 
with New York appears to have been the purchase there 
from time to time of a large part of the merchandise to be 
sold at its store in Tulsa. The purchases were made, 
sometimes by correspondence, sometimes through visits 
to New York of one of its officers. Whether, at the time 
its president was served with process, he was in New York 
on business or for pleasure; whether he was then author-
ized to transact any business there; and to what extent 
he did transact business while there, are questions on 
which much evidence was introduced; and some of it is 
conflicting. But the issues so raised are not of legal sig-
nificance. The only business alleged to have been trans-
acted by the company in New York, either then or 
theretofore, related to such purchases of goods by officers 
of a foreign corporation. Visits on such business, even 
if occurring at regular intervals, would not warrant the 
inference that the corporation was present within the 
jurisdiction of the State. Compare International Har-
vester Co. v. Kentucky, 234 U. S. 579; People’s Tobacco 
Co. v. American Tobacco Co., 246 U. S. 79. And as it was 
not found there, the fact that the alleged cause of action 
arose in New York is immaterial. Compare Chipman, 
Limited v. Thomas B. Jeffery Co., 251 U. S. 373, 379.

Affirmed.
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SOUTHERN RAILWAY COMPANY v. WATTS AND 
WATTS, AS COMMISSIONER OF REVENUE, 
ET AL.

ATLANTIC & YADKIN RAILWAY COMPANY v. 
WATTS AND WATTS, AS COMMISSIONER OF 
REVENUE, ET AL.

APPEALS FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE WESTERN DISTRICT OF NORTH CAROLINA.

SEABOARD AIR LINE RAILWAY COMPANY v. 
WATTS AND WATTS, AS COMMISSIONER OF 
REVENUE, ET AL.

ATLANTIC COAST LINE RAILROAD COMPANY v. 
WATTS AND WATTS, AS COMMISSIONER OF 
REVENUE, ET AL.

NORFOLK SOUTHERN RAILROAD COMPANY v. 
WATTS AND WATTS, AS COMMISSIONER OF 
REVENUE, ET AL.

APPEALS FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE EASTERN DISTRICT OF NORTH CAROLINA.

Nos. 368, 369, 381, 382, 383. Argued November 22, 23, 1922—De-
cided January 2, 1923.

1. The Equality Clause does not require that the methods of assess-
ing and equalizing state taxes on railroads shall be the same as 
those applied to other classes of property. P. 525.-

2. Undervaluation of property for taxation, as compared with valu-
ation of other property of the same class, does not violate the 
Equality Clause if it is not intentional and systematic. P. 526.

3. The ad valorem taxes imposed on complainant railroads, through 
an application of the unit rule of assessment, under the Revalu-
ation Act of North Carolina, Public Laws 1919, c. 84, do not vio-
late the Due Process or the Commerce Clauses of the Federal Con-
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stitution or the true value and uniformity provisions of the con-
stitution of North Carolina, Arts. V and VII. P. 527.

4. Mere errors of judgment upon the part of the assessing authorities 
are not subject to review in these suits to enjoin the collection of 
the taxes. P. 527.

5. The North Carolina Revaluation Act, supra, though referring to 
data commonly used in valuing railroads and authorizing the state 
taxing board to require railroads to furnish such information, did 
not make mandatory any particular method of valuing railroads, 
but required the board to exercise an informed and honest judgment 
in that regard. P. 527.

6. Failure to follow methods referred to in earlier statutes could not 
render illegal the revaluation of railroads made under that act by 
the state board in 1920, since such valuation was tentative and 
became an assessment by the legislature through approval by 
North Carolina Laws 1920, Ex. Sess., c. 1. P. 528.

7. The state board, though empowered to reduce this statutory as-
sessment, was not required to make a new valuation, or to apply 
any particular method of valuation. P. 528.

8. The so-called franchise tax imposed for state purposes on rail-
road companies by North Carolina [Laws 1920, Ex. Sess., c. 1, 
§ 82 (6V2) J Laws 1921, c. 34,] equal to one-tenth of one per cent, 
of the value of each company’s property within the State, is not an 
additional property tax, and does not violate the Uniformity Clause 
of the state constitution or the Equality or Commerce Clauses of 
the Federal Constitution. P. 529.

9. The aggregate burden imposed by the property tax, the franchise 
tax, and the income tax does not obstruct interstate commerce. 
P. 530.

10. Section 82 (3^2) of c. 34, North Carolina Laws 1921, has no 
application to railroads. P. 530.

289 Fed. 301, affirmed.

Appeals  from decrees of District Courts, under Jud. 
Code, § 266, denying interlocutory injunctions in suits by 
divers railroad companies to enjoin collection of taxes in 
North Carolina.

Mr. S. R. Prince, with whom Mr. L. E. Jeffries, Mr. 
W. M. Hendren and Mr. C. O. Amonette were on the 
briefs, for appellants in Nos. 368 and 369.
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Mr. Murray Allen, with whom Mr. Forney Johnston 
and Mr. James F. Wright were on the brief, for appellant 
in No. 381.

Mr. Thomas W. Davis, with whom Mr. George B. 
Elliott, Mr. Harry Skinner and Mr. H. W. Whedbee were 
on the brief, for appellant in No. 382.

Mr. W. B. Rodman, with whom Mr. C. M. Bain, Mr. 
John M. Robinson and Mr. W. B. Rodman, Jr., were on 
the brief, for appellant in No. 383.

Mr. James S. Manning, Attorney General of the State 
of North Carolina, Mr. William P. Bynum, and Mr. Sid-
ney S. Aiderman, with whom Mr. Frank Nash, Mr. 
George H. Brown, Mr. Locke Craig and Mr. Thomas D. 
Warren were on the briefs, for appellees.

Mr . Justice  Brand eis  delivered the opinion of the 
Court.

These five cases were heard together and present largely 
the same questions of law. Each is an appeal from a 
decree entered by a federal District Court for North Caro-
lina under § 266 of the Judicial Code denying an inter-
locutory injunction. In each a railroad company engaged 
in interstate commerce seeks to enjoin the taxing officials 
from collecting the ad valorem property taxes for the year 
1921, imposed for local purposes, and the franchise tax 
imposed for state purposes. Some of the corporations 
plaintiff are foreign; some, domestic. One has its lines 
wholly within the State; four have lines also in other 
States. But these differences are without legal signifi-
cance in this connection. The property taxes are assailed 
on the ground that, as assessed, they violate the equal 
protection clause, the due process clause, and the com-
merce clause of the Federal Constitution, the uniformity 
provision of the state constitution, and the statutory 
method of valuation. The franchise taxes are assailed on 
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the ground that the statute under which they are laid 
violates the commerce clause, the equal protection clause, 
and the due process clause of the Federal Constitution, as 
well as the uniformity clause of the state constitution; 
that the amounts of these taxes were illegally calculated, 
in violation of the statutes of the State; and that since 
they are fixed by a percentage of the ad valorem valu-
ations, they must fall because those valuations were 
illegally made. Many of the objections made raise ques-
tions as to the meaning and effect of recent statutes of 
the State which have not yet been construed by its courts; 
and we are reluctant to pass upon these questions. Some 
of the objections raise issues of fact on which the evidence 
is submitted by affidavit and is in certain respects con-
flicting. But in all the cases jurisdiction rests upon sub-
stantial federal questions. The objections to the validity 
of the legislation and of the assessments, whether arising 
out of the Federal Constitution or out of the constitution 
or statutes of the State, may be presented in a single suit. 
We must, therefore, determine state, as well as federal, 
questions. Michigan Central R. R. Co. n . Powers, 201 
U. S. 245, 291; Greene v. Louisville & Interurban R. R. 
Co., 244 U. S. 499, 508; Davis v. Wallace, 257 U. S. 478. 
All the objections urged have been considered. We are 
of opinion that none of them should be sustained. The 
more important ones will be discussed.

The controversy arose in this way.1 By the constitu-
tion of North Carolina taxation of real and personal 
property must be uniform and ad valorem “ according to

1 See Constitution of North Carolina, Articles V and VII; Laws of 
North Carolina, 1919, c. 90, Revenue Act, particularly §§ 3, 76, 77, 78 
and 82; c. 84, Revaluation Act, particularly §§ 1, 3, 4, 7, 25, 26 and 
31; Laws of North Carolina, 1920, c. 1, Adopting Revaluation, par-
ticularly §§ 1, 2, 3, 4, 5, 7a, 7b, 7d and 82(61/2); Laws of North Caro-
lina, 1921, c. 34, Revenue Act, particularly §§ 1, 2, 3, 26, 76, 77, 79, 
79a, 80, 81, 82, 82(1), 82(2), 82(3), 82(3^), 82(4), 82(6), 82(6y2),
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its true value in money.” In the assessments made prior 
to 1920 nearly all classes of property had been grossly 
undervalued; but the undervaluation varied greatly in 
degree. The Revaluation Act of 1919, Public Laws, 1919, 
c. 84, was passed in order to provide for new and funda-
mentally changed valuations of all property at full values. 
The valuation of real estate was to be made by county 
officials; that of railroad property by a state board under 
an application of the unit rule; and the assessment so 
made was to be allocated by the state board to the counties 
on a mileage basis.2 By that act the valuations made by 
these taxing boards were to become effective as assess-
ments only upon approval by the legislature. When so 
approved, they were to be the basis of the taxation for the 
years 1920 to 1923 inclusive. Revaluations of real estate 
and of railroads were made under that act and were ap-
proved by the legislature in August, 1920. Public Laws, 
1920, c. 1. Through these revaluations the assessments 
of railroad property were, on the average, doubled, as 
compared with the assessments prevailing in 1919;3 and

2 Prior to 1921 railroad property was valued and assessed (apart 
from the action by the legislature in 1920) by the State Tax Com-
mission. In 1921 the powers of the State Tax Commission were 
transferred to the Department of Revenue under a Commissioner 
of Revenue. In this opinion “ state board ” is used throughout to 
refer to state authorities as distinguished from county boards which 
assessed local real estate.

’The increases were: Southern Railway $46,869,942 to $96,605,694; 
Atlantic & Yadkin Railway, $1,975,806 to $4,104,710; Seaboard Rail-
way, $20,191,720 to $34,768,440; Atlantic Coast Line Railway, 
$34,645,345 to $50,867,800.

82(7), 82(8), 82(9), 82(10), 82(11), 82(12), 82(13), 82(15), 82(16), 
82(17) and 82(18); c. 38, Machinery Act, particularly §§ 28a, 286, 
28c, 28d, 28e, 28/, 28gr, 61, 62, 62a, 63, 64 and 65; c. 40, Transferring 
Powers of State Tax Commission to State Department of Revenue, 
§§ 1, 2 and 3. Act of Special Session December, 1921, to amend c. 34 
of Public Laws, 1921, §§ 1, 2 and 3; to amend c. 38 of Public Laws, 
1921; Act of December 19, 1921, to refund tax illegally assessed.
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those of real estate were quadrupled. The aggregate 
assessment of all the railroad properties as revalued in 
1920 was $250,587,158; the aggregate of the real estate 
$2,006,124,997; that of the personal property $807,866,- 
443; and that of industrial and financial institutions 
$444,748,145.

The relatively larger increase in the revaluations of real 
estate and of other property resulted in railroad taxes for 
1920 lower than had prevailed theretofore; and these 
taxes were duly paid. But widespread objection to con-
tinuing the 1920 revaluations as a basis for the taxation of 
real estate developed in the latter part of 1920. A severe 
depression in business had occurred; there was an abrupt 
decline in commodity prices, particularly farm products; 
and real estate values were affected by this decline. The 
legislature, thereupon, made provision, Public Laws, 1921, 
c. 38, § 28, under which, upon application of taxpayers, 
the 1920 revaluations of real estate could be reviewed by 
county boards and those of railroad property by the state 
board. These boards were authorized to make corrections 
wherever assessments were found to exceed existing 
values. By proceedings under the Act of 1921 reductions 
were made in 67 counties, varying from 1 to 50 per cent, 
in the valuations of real estate (including that belonging 
to the railroads not used in the transportation service). 
In 33 counties no reduction in the valuations of real estate 
was allowed. The legislature of 1921 had made no pro-
vision for' reviewing the revaluations of personal prop-
erty; and the assessments thereon remained unchanged, 
although the valuations of personalty had also been 
greatly increased in 1920. Under the Transportation Act, 
1920, the Interstate Commerce Commission issued, in the 
latter part of 1920, orders pursuant to Ex parte ^n' 
creased Rates, 58 I. C. C. 220, raising freight rates in 
North Carolina 25 per cent, and passenger rates 20 per 
cent, over those prevailing when the revaluation of 1920
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was made. Thereafter, the five railroads applied to the 
state board for reduction of their valuations as the basis 
for taxation in 1921 and subsequent years. The applica-
tion of the Norfolk & Southern was granted in part; 
and its assessment was reduced from $27,023,462 to 
$22,840,932. But, after due hearing, and rehearings, the 
state board refused to modify the assessments of the other 
four railroads which had been fixed by the legislature of 
1920. Thereupon these suits were begun.

The contention of the railroads that the property taxes 
as assessed are obnoxious to the Federal Constitution was 
rested here mainly on the claim that there is a denial of 
equal protection of the laws. This claim is asserted on 
several grounds. It is contended, in the first place, that 
the Act of 1921 providing for the review of valuations is 
void. The argument is that the railroads were discrimi-
nated against, because real estate owners are given an 
appeal on assessments from the county board to the State 
Board of Equalization, but that no such appeal is pro-
vided from the assessment of railroads. It is also argued 
that there is discrimination in this: While c. 38, § 28g, 
provides for reduction by the state board in the valuation 
of a railroad only where it applies therefor, reductions 
in the value of all real estate within the county were, 
under § 28a, to be made provisionally, if the county board 
determined that the 1920 valuation was, as a whole, in 
excess of a fair value; and that in such event the per-
centage of the average excess would be applied to each 
parcel in the county, unless and until the assessment of 
individual real estate owners should be revised by the 
State Tax Commission. The differences in the classes of 
property, and in the conditions of ownership, obviously 
made difference in treatment unavoidable. Differences in 
the machinery for assessment or equalization do not con-
stitute a denial of equal protection of the laws. New 
York State v. Barker, 179 U. S. 279.



526

260 U.S.

OCTOBER TERM, 1922.

Opinion of the Court.

The claim that plaintiffs have been denied equal pro-
tection of the laws appears to rest more largely on the 
charge that discrimination has been practiced against 
them in administering the tax laws. It is urged that 
county boards, proceeding under § 28a of the Act of 1921, 
reduced real estate valuations quite generally, but that 
the state board, acting under § 28^, refused to reduce the 
valuation of any railroad except that of the Norfolk & 
Southern. The rule is well settled that a taxpayer, al-
though assessed on not more than full value, may be 
unlawfully discriminated against by undervaluation of 
property of the same class belonging to others. Ray-
mond v. Chicago Union Traction Co., 207 U. S. 20. This 
may be true although the discrimination is practiced 
through the action of different officials. Greene v. Louis-
ville & Interurban R. R. Co., 244 U. S. 499. But, unless 
it is shown that the undervaluation was intentional and 
systematic, unequal assessment will not be held to violate 
the equality clause. Sunday Lake Iron Co. v. Wakefield, 
247 U. S. 350, 353; Chicago, Burlington de Quincy Ry. Co. 
v. Babcock, 204 U. S. 585; Coulter v. Louisville & Nash-
ville R. R. Co., 196 U. S. 599; Sioux City Bridge Co. v. 
Dakota County, ante, 441. Plaintiffs have clearly failed 
to establish that there was intentional and systematic 
undervaluation by the county boards. Strong evidence 
to the contrary is furnished by the fact that in 33 
counties, including those in which the largest cities are 
located, no reduction was made in the valuation of real 
estate and that in the remaining 67 counties the reduc-
tion varied from 1 to 50 per cent. Plaintiffs have failed, 
likewise, in showing systematic refusal on the part of 
the state board to allow a proper reduction in the val-
uation of any railroad. The further contention that 
by reduction of the Norfolk & Southern’s assessment 
the other plaintiffs were discriminated against is also 
unfounded.
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The claims that the assessments made by the legislature 
in 1920 violate the due process and commerce clauses of 
the Federal Constitution and the true value and uni-
formity clauses of the state constitution, rest largely upon 
the contentions that the valuations were made on wrong 
principles and are excessive. There was ample oppor-
tunity to be heard; and the opportunity was availed of. 
There is no suggestion of bad faith. At the most there 
have been errors of judgment; and mere errors of judg-
ment are not subject to review in these proceedings. 
Pittsburg, Cincinnati, Chicago & St. Louis Ry. Co. v. 
Backus, 154 U. S. 421; Brooklyn City R. R. Co. v. New 
York, 199 U. S. 48, 52. There was no taxation of inter-
state commerce. Postal Telegraph Cable Co. v. Adams, 
155 U. S. 688; Western Union Telegraph Co. v. Taggart, 
163 U. S. 1. There is not shown any taxation of property 
without the State as in Wallace v. Hines, 253 U. S. 66. 
Because these several constitutional objections are, in our 
opinion, unfounded, we do not deem it necessary to con-
sider the contention of defendants that there was open to 
plaintiffs the opportunity of reviewing the assessments in 
the state courts by writ of certiorari, and that, unless and 
until such remedy had been exhausted, there was no right 
to seek relief by these bills in equity. See Keokuk & 
Hamilton Bridge Co. v. Salm, 258 U. S. 122, 125.

The claim that the railroads’ property taxes are void 
under the statutes of the State seems to rest, in the main, 
on the charge that in valuing them in 1920, and in passing 
upon the application for reduction under the Act of 1921, 
the state board failed to follow the method of valuation 
prescribed. It is argued, among other things, that there 
was no separate assessment of tangible and intangible 
property; or if so, that plaintiffs were not notified as to 
what that separation was; that there was no due consid-
eration of the actual cost of replacement of the property, 
with just allowance for depreciation of rolling stock; that 
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the franchise or intangible value was not assessed by a 
due consideration of the gross earnings as compared with 
operating expenses, or of the market value of the stocks 
and bonds; that the particular method prescribed by the 
statutes for assessing interstate roads was not followed; 
and that erroneous methods of valuation were adopted. 
To these contentions there appear to be several answers. 
The Revaluation Act did not make mandatory any par-
ticular method of valuation. The legislature recognized 
that the difficulties inherent in valuing a railroad are 
great. It desired that the valuers should have access to 
every fact which might aid them in performing their duty. 
The data concerning the railroads referred to in the act, 
like the methods of valuation referred, to in earlier and 
later legislation, are among those commonly used when 
an attempt is made to ascertain the value of a railroad. 
But they are merely aids. Such data are commonly in 
the possession of the railroad companies; and are often 
not readily accessible to others. The legislature by the 
Revaluation Act authorized the state board to require the 
railroads to furnish the information. But it did not un-
dertake to prescribe to what extent or how the informa-
tion should be used by them. Their duty was merely to 
exercise an informed and honest judgment in fixing values 
for purposes of taxation. Compare Minnesota Rate 
Cases, 230 U. S. 352, 434. Another answer to plaintiffs’ 
contention is that mere failure to follow methods of valu-
ation referred to in earlier statutes could not, in any event, 
render illegal the revaluation made by the state board in 
1920; since it was, by the Revaluation Act, made tentative 
merely. That tentative valuation became an assessment 
by the legislature, and, hence the law, through approval 
by c. 1, Laws Extra Session, 1920, which made it the as-
sessment for the next four years. The state board, when 
applied to in 1921, had power to reduce the statutory 
assessment; but in acting on the applications it was not,
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as we read the statutes, required to make a new valuation, 
or to apply any particular method of valuation.4

4 The following statutory provisions show that no assessment was 
made by the State Tax Commission in 1920 or 1921 or by the Com-
missioner of Revenue in 1921, but that the assessment was made by 
the legislature in 1920. The only power of the Commissioner of 
Revenue in 1921 was to make reductions in certain cases.

Revaluation Act, Public Laws, 1919, c. 84, § 6, provided that all 
real property should be valued as of May 1, 1919, and such value 
should be used for all tax purposes for 1920, 1921, 1922, and 1923. 
Section 31 provided for a complete revaluation of all railroad com-
panies to be used as the basis for computing taxes for such companies 
for 1920, 1921, 1922 and 1923. Section. 3 provided that the assess-
ment made under said act was not to be used as a basis for compu-
tation of taxes until it had been approved by the legislature.

Act of Special Session, 1920, c. 1, § 1, approved the “ assessment or 
valuation ” made under Revaluation Act of 1919 and adopted it as 
the basis for levy of tax rates by the State and all subdivisions thereof 
for 1920, and the valuation of real property so fixed was adopted 
for 1921, 1922 and 1923, “ except as such valuations may be here-
after changed according to law.”

Machinery Act, Public Laws, 1921, c. 38, § 64, provided for the 
valuation of railroads (laying down rules therefor) “ at such dates 
as real estate is required to be assessed for taxation.”

45646°—23------3'4

The railroad franchise tax, equal to one-tenth of one 
per cent, of the value of the company’s property within 
the State, is imposed wholly for the support of the state 
government. Such taxes are expressly authorized by the 
state constitution, Article V. Before 1920 the contribu-
tion of railroads toward the expenses of the state govern-
ment was made partly by a small privilege tax dependent 
on gross earnings per mile, partly from a percentage of 
the ad valorem property tax paid by them; and in valuing 
railroad property there was included among the intangi-
bles what is frequently called the franchise or the cor-
porate excess. In 1920 this mileage privilege tax was 
abolished; payment for general state purposes of a per-
centage of the property tax was discontinued; and by § 82 
(6%) of c. 1, Laws Extra Session, 1920, and Revenue Act
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of 1921, c. 34, the so-called franchise tax here in question 
was imposed. It is argued that this franchise tax is an 
additional property tax which is not imposed on others, 
and that, consequently, it violates the uniformity clause of 
the state constitution and the equal protection clause of 
the Federal Constitution. It is true that the franchise tax 
is measured by the value of property already subjected to 
the ad valorem tax. But a privilege tax is not converted 
into a property tax because it is measured by the value of 
property (compare Clark v. Titusville, 184 U. S. 329, 333, 
334); nor by the fact that in this measure is included 
property not used in the transportation service. Rail-
roads differ in so many respects from other properties that 
they may, as a class, be taxed differently or additionally, if 
that is not inconsistent with the constitution of the State.

Nor is there any basis for the claim that the franchise 
tax act violates the commerce clause. The tax appears to 
be upon the privilege of doing an intrastate business. 
Compare Armour Packing Co. v. Lacy, 200 U. S. 226. It 
is not of the character which is held a burden upon inter-
state commerce. St. Louis Southwestern Ry. Co. v. Ar-
kansas, 235 U. S. 350; Underwood Typewriter Co. v. 
Chamberlain, 254 U. S. 113,119,120; St. Louis-San Fran-
cisco Ry. Co. v. Middlekamp, 256 U. S. 226. Payment of 
the tax is not made a condition precedent to granting a 
railroad permission to do interstate business. Compare 
Leloup v. Mobile, 127 U. S. 640. Underwood Typewriter 
Co. v. Chamberlain, 254 U. S. 113, 119. And there is no 
basis for the contention that the aggregate burden im-
posed by the property tax, the franchise tax, and the in-
come tax, operates to obstruct interstate commerce.

The remaining objections to the franchise taxes relate 
merely to the amounts at which they are calculated. It 
is insisted that § 82 (3^) of the Revenue Act of 1921 
applies, and that therefore upon the facts stated the tax 
should be for one-twentieth, not for one-tenth, of one 
per cent, of the value of the company’s property within
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the State. The Norfolk & Southern, insisting likewise 
that the section applies, argues that the taxes assessed 
upon others thereunder would be only one-half the per-
centage it is required to pay, and, therefore, contends that 
the act denies to it equal protection of the laws. Upon 
this question of statutory construction the courts of the 
State have not yet passed. The taxing officials insist that 
§ 82 (3^2) has no application to railroads; and in support 
of their contention point to the history of the legislation. 
We think that they are right.

A further objection peculiar to the Atlantic & Yadkin 
Railway should be mentioned. This road is located 
wholly within North Carolina. Its entire capital stock 
is owned by the Southern; and it is operated as a part 
of the Southern System. The state board assessed all 
the lines operated by the Southern System at $101,- 
960,413, and then apportioned to the Atlantic & Yadkin 
the sum of $4,104,710, a sum alleged to be grossly ex-
cessive. Defendants aver that the amount represents the 
actual value of the property. They say, further, that 
the apportionment was made in accordance with the plan 
suggested by the tax commissioner of the Southern Sys-
tem; that neither the Southern Railway nor the Atlantic 
& Yadkin was, in any way, prejudiced by assessing the 
property together; or by allocating this amount to the 
latter; that if the Atlantic & Yadkin was overassessed, 
the Southern was, to that extent, underassessed; and that 
the company is estopped by its conduct from questioning 
the assessment on this ground. A doubt is raised whether 
the taxes assessed upon this plaintiff should be sustained. 
But even if the objection can be availed of in this suit, 
the state of the record is not such as to justify us in re-
versing, on this ground, the decree denying an inter-
locutory injunction to the Atlantic & Yadkin. It will, 
of course, be open to this plaintiff to renew the objection 
upon the final hearing.

Affirmed.
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STOCKLEY ET AL. v. UNITED STATES.

APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE 
FIFTH CIRCUIT.

No. 74. Argued November 20, 1922.—Decided January 2, 1923.

1. Section 7 of the Act of March 3, 1891, c. 561, 26 Stat. 1099, appli-
cable to homestead and other entries, provides that, after the lapse 
of two years from the date of the issuance of “the receiver’s re-
ceipt upon the final entry,” when no contest or protest against 
the validity of the entry shall be pending, the entryman shall be 
entitled to a patent conveying the land entered, and the same shall 
be issued to him. Held:

(a) That the limitation began to run when a homesteader submitted 
his final proofs, paid the fees and commissions then due, and ob-
tained the receiver’s receipt therefor, although the proofs were not 
passed upon and no register’s certificate was issued. P. 537.

(6) The original meaning of the statute in this regard cannot be 
altered to suit an altered practice of the Land Department whereby 
examination of proofs and issuance of register’s certificate are 
postponed when receiver’s receipt issues, instead of issuing the 
certificate and the receipt together, as was customary when the 
statute was enacted. P. 538.

(c) The statute applies even though the receipt was issued contrary 
to the instructions of the Commissioner of the General Land Office. 
P. 541.

(d) When the period of the statute has run in favor of a homestead 
entry, the question whether the land was mineral in character is 
no longer open. P. 543.

2. Where an order of the President withdrew a body of public lands 
from all forms of appropriation “ subject to existing valid claims 
an existing preliminary homestead entry, attended by compliance 
with the requirements of the homestead law up to the time of the 
order, was within the exception, and when followed, after the 
withdrawal, by the issuance of a receiver’s receipt upon final entry, 
and the lapse of two years thereafter, was protected under the 
Act of 1891, supra, from attack under a subsequent protest alleg-
ing that the land entered was mineral. P. 543.

271 Fed. 632, reversed.



STOCKLEY v. UNITED STATES. 533

532 Argument for the United States.

Appe al  from a decree of the Circuit Court of Appeals 
affirming a decree of the District Court which ordered 
that possession of a tract of land be restored to the United 
States with damages for oil and gas extracted from it.

Mr. S. L. Herold, with whom Mr. R. L. Batts and Mr. 
D. Edward Greer were on the brief, for appellants.

Mr. Assistant Attorney General Riter, with whom Mr. 
Solicitor General Beck was on the brief, for the United 
States.

The receipt issued in this case was not a receiver’s 
receipt upon final entry within the meaning of the pro-
viso in § 7 of the Act of March 3, 1891, 26 Stat. 1099.

This question was not involved in Lane n . Hoglund, 
244 U. S. 174, and Payne v. Newton, 255 U. S. 438.

It is important to note the limitations imposed by the 
General Land Office on the register and receiver by 
instructions of December 15, 1908, allowing receipt of 
applications and proofs touching claims antedating the 
withdrawal, but forbidding receipt of the purchase money 
or issuance of final certificate, pending investigation, dur-
ing which entries and proofs were to be suspended.

The proviso in § 7 can never become operative and the 
two-year period does not begin to run until after the 
register and receiver in fact pass upon the final proofs 
and issue a receiver’s receipt, if the proof is found regular 
in all respects.

Obviously, the first inquiry is to ascertain the com-
monly accepted meaning of the words “ receiver’s re-
ceipt” when Congress passed the Act of March 3, 1891, 
and the prevailing practice of the Land Office at that time 
in the issuance of patents.

The duties of the register and receiver are prescribed 
by statute and regulations, and call for the exercise of 
judgment. Circular of October 21, 1878, Copp’s Pub. 
Land Laws, 1415; Instruction September 17, 1883, 2



534 OCTOBER TERM, 1922.

Argument for the United States. 260 U. S.

L. D. 199. This Court has recognized that they must ex-
ercise judgment and discretion. In Parsons v. Venzke, 
164 U. S. 89, 92, it is said: “Whenever the local land 
officers approve the evidences of settlement and improve-
ment and receive the cash price they issue a receiver’s 
receipt.”

Curiously enough, the homestead laws make no spe-
cific provisions for the issuance of a receiver’s receipt, nor 
do they define its effect. The language of Rev. Stats. 
§§ 2291, 2238, points to the fact that the certificate (and 
not the receiver’s receipt) is the basis upon which patent 
issues. And this at once suggests that when Congress 
used the words “ receiver’s receipt upon the final entry,” 
in the proviso in § 7 of the Act of 1891, it did so upon 
the supposition that a receiver’s receipt was a receipt for 
the purchase price which was issued simultaneously with 
the certificate of entry. This, it would seem, was the 
prevailing practice. Circular October 1, 1880, Copp’s 
Pub. Land Laws, 247, 292. The courts not infrequently 
use the terms “ receiver’s receipt ” and “ certificate of en-
try” as equivalents. Receiver’s receipt: Parsons v. 
Venzke, supra; United States v. Detroit Lumber Co., 200 
U. S. 321. Certificate of entry: Witherspoon v. Duncan, 
4 Wall. 210; Guaranty Savings Bank v. Bladow, 176 
U. S. 448.

Two years, before the passage of the Act of 1891, Con-
gress used the words “ receiver’s receipt ” as denoting a 
receipt issued after the final proofs have been examined 
and approved, and as representing the last act to be done 
before sending the papers to Washington for patent. Act 
of March 2, 1889, § 6, 25 Stat. 854.

The receipt upon which Stockley relies was issued with-
out either the register or the receiver passing upon the 
final proofs.

The similarity between a receiver’s receipt and a cer-
tificate on final entry is strikingly shown by the very 
section under consideration.
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It is of course well settled that when the full equitable 
title passes, the public lands become subject to state taxa-
tion; but until this occurs, the States are powerless to 
tax. Under the circumstances disclosed by this record, 
the lands never have been subject to state taxation. 
Witherspoon v. Duncan, 4 Wall. 210; Wisconsin Central 
R. R. Co. v. Price County, 133 U. S. 496; Bothwell n . 
Bingham County, 237 U. S. 642.

The oral testimony shows that at the time the Act of 
1891 was passed, a receiver’s receipt was never issued 
until the final proofs had been examined and approved. 
On July 1, 1908, a radical change in this practice took 
place.

The rules under which the receipt in question was 
issued plainly show that it is not ta be regarded as a final 
receipt.

The difference in the form of a receiver’s receipt in 
vogue at the time the Act of 1891 was passed, and the 
receipt issued to Stockley, emphasizes the radical differ-
ence in the nature of the two.

The Land Department has given the act in question an 
administrative interpretation in harmony with our con-
tention. 29 L. D. 539; 44 L. D. 1.15; 46 L. D. 496; 47 
L. D. 135.

Whether the Commissioner had the power to issue the 
instructions of December 15, 1908, is a matter of no 
moment. He did issue them, and as a result the register 
and the receiver were forbidden to pass upon the final 
proofs. The two-year period begins to run, not from the 
date when the receiver’s receipt on final entry should 
have been issued, but from the date of its actual issuance. 
If the register and the receiver should of their own voli-
tion refuse to take any action until compelled by man-
damus, obviously the two-year period would begin toTun 
not from the time the receipt on final entry should have 
issued but from the time it is issued in obedience to the 
writ.
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Mr . Justi ce  Suther land  delivered the opinion of the 
Court.

This is a suit in equity brought by the United States, 
as plaintiff, against the appellants, as defendants, by which 
a decree was sought adjudging the plaintiff to be the 
owner of a tract of land in the Parish of Caddo, Louisiana, 
enjoining all interference therewith, and requiring the 
defendants to account for the value of oil and gas ex-
tracted by them therefrom.

The United States District Court for the Western Dis-
trict of Louisiana, upon the report of a master, found for 
the plaintiff and entered a decree in accordance with the 
prayer of the bill ordering a restoration of possession and 
awarding damages against some of the defendants, includ-
ing Stockley, for about $62,000.

The case comes to this Court by appeal from the decree 
of the Circuit Court of Appeals affirming the decree of the 
District Court. 271 Fed. 632.

The defendants denied plaintiff’s title and alleged that 
the land was the property of the defendant Stockley by 
virtue of his compliance with the homestead laws of the 
United States.

The conceded facts are that in 1897 Stockley took pos-
session of the land and on November 13, 1905, made a 
preliminary entry thereof as a homestead. He complied 
with the provisions of the Homestead laws, submitted 
final proof, including the required non-mineral affidavit, 
paid the commissions and fees then due, and on January 
16, 1909, obtained the receiver’s receipt therefor. Prior 
to that time, viz, on December 15, 1908, a large body of 
public lands, embracing within its boundaries the land in 
question, was withdrawn by an order of the President of 
the United States from all forms of appropriation. The 
withdrawal order was expressly made “ subject to existing 
valid claims.” The receiver’s receipt, omitting unneces-
sary matter, is in the following words:
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“ Received of Thomas J. Stockley . . . the sum of 
Three Dollars and One Cents, in connection with Hd. 
Final, Serial 0188, for: [lands described] 71.25 acres. . .”

On March 17, 1910, Stockley leased the property in 
question to the defendant the Gulf Refining Company, 
which company subsequently drilled wells and developed 
oil. The rights of the other defendants are wholly de-
pendent upon the title asserted on behalf of Stockley.

On July 16,1910, after the report of a special agent con-
firming Stockley’s claim of residence upon and cultivation 
and improvement of the lands, the Commissioner of the 
General Land Office ordered the case “ clear-listed and 
closed as to the Field Service Division.” Subsequently, 
and more than three years after the issuance of the re-
ceiver’s receipt, viz., on February 27, 1912, a contest was 
ordered by the Commissioner of the General Land Office 
before the local register and receiver upon the charge that 
the land was mineral in character, being chiefly valuable 
for oil and gas, and that when Stockley made his final 
proof he knew or, as an ordinarily prudent man, should 
have known this fact. After a hearing, the register and 
receiver decided in favor of Stockley, but the Commis-
sioner of the General Land Office reversed the decision 
and ordered the entry canceled. The Secretary of the In-
terior affirmed the Commissioner with a modification al-
lowing Stockley to obtain a patent for the surface only, 
under the provisions of the Act of July 17, 1914, c. 142, 
38 Stat. 509.

The defendants contended that the Commissioner of the 
General Land Office and the Secretary of the Interior 
were without authority to entertain this contest because 
prior thereto full equitable title had vested in Stockley 
and he had become entitled to a patent by virtue of the 
provisions of § 7 of the Act of March 3, 1891, c. .561, 26 
Stat. 1095, 1099. That section, so far as necessary to be 
stated, provides: *
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“ That after the lapse of two years from the date of the 
issuance of the receiver’s receipt upon the final entry of 
any tract of land under the homestead, timber-culture, 
desert-land, or pre-emption laws, or under this act, and 
when there shall be no pending contest or protest against 
the validity of such entry, the entryman shall be entitled 
to a patent conveying the land by him entered, and the 
same shall be issued to him; but this proviso shall not be 
construed to require the delay of two years from the date 
of said entry before the issuing of a patent therefor.”

The court below rejected defendants’ contention, hold-
ing that the receipt issued to Stockley was not a “ re-
ceiver’s receipt upon the final entry ” for the reason that, 
in the view of that court, a final entry could not become 
effective until the issuance of the certificate of the register. 
In other words, it was the opinion of the lower court that 
in order to constitute a final entry within the meaning 
of the statute above quoted, there must be an adjudica-
tion upon the proofs and the issuance of a final certificate, 
evidencing an approval thereof.

We think the language of the statute does not justify 
this conclusion. It must be assumed that Congress was 
familiar with the operations and practice of the Land De-
partment and knew the difference between a receiver’s 
receipt and a register’s certificate. These papers serve 
different purposes. One, as its name imports, acknowl-
edges the receipt of the money paid. The other certifies 
to the payment and declares that the claimant on presen-
tation of the certificate to the Commissioner of the Gen-
eral Land Office shall be entitled to a patent.

The evidence shows that prior to the passage of the 
statute, and thereafter until 1908, the practice was to 
issue receipt and certificate simultaneously upon the sub-
mission and acceptance of the final proof and payment of 
the fees and commissions. In 1908 this practice was 
changed, so that the receipt was issued upon the submis-
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sion of the final proof and making of payment, while the 
certificate was issued upon approval of the proof and this 
might be at any time after the issuance of the receipt. 
The receiver and register act independently, the former 
alone being authorized to issue the receipt and the latter 
to sign the certificate. The receipt issued to Stockley was 
after submission of his proof and payment of all that he 
was required to pay under the law. No certificate was 
ever issued by the register.

It is contended by the Government that the receiver’s 
receipt named in the statute should be restricted to a re-
ceipt issued simultaneously with the register’s certificate 
after approval of final proofs, and that, after the change 
of 1908 in the practice of the Department, a receipt issued 
before such approval does not come within the meaning 
of the statute. Such a receipt, it is contended, obtains 
no validity as a “ receiver’s receipt upon the final entry ” 
until after the proof has in fact been examined and ap-
proved.

We cannot accept this conception of the law. A change 
in the practice of the Land Department manifestly could 
not have the effect of altering the meaning of an act of 
Congress. What the act meant upon its passage, it con-
tinued to mean thereafter. The plain provision is that 
the period of limitation shall begin to run from the date 
of the “ issuance of the receiver’s receipt upon the final 
entry.” There is no ambiguity in this language and, 
therefore, no room for construction. There is nothing to 
construe. The sole inquiry is whether the receipt issued 
to Stockley falls within the words of the statute. In 
Chotard v. Pope, 12 Wheat. 586, 588, this Court defined 
the term entry as meaning: “ That act by which an indi-
vidual acquires an inceptive right to a portion of the un-
appropriated soil of the country, by filing his claim in the 
office of an officer known, in the legislation of several 
States, by the epithet of an entry-taker, and corresponding
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very much in his functions with the registers of land-
offices, under the acts of the United States.” It was in 
this sense that the term “ final entry ” was used in this 
statute. Having submitted to the proper officials proof 
showing full compliance with the law, and having paid all 
the fees and commissions lawfully due, Stockley had done 
everything which the law required on his part and became 
entitled to the immediate issuance of the receiver’s re-
ceipt, and this receipt was issued and delivered to him. 
No subsequent receipt was contemplated or required. 
Erom the date of the receipt the entry may be held open 
for the period of two years, during which time its validity 
may be contested. Thereafter the entryman is entitled 
to a patent and the express command of the statute is that 
“ the same shall be issued to him.” Lane v. Hoglund, 
244 U. S. 174; Payne v. Newton, 255 U. S. 438.

That Stockley’s acts constituted final entry is borne out 
by rulings of the Land Department. Thus in Gilbert v. 
Spearing, 4 L. D. 463, 466, Secretary Lamar said:

“ When the homestead application, affidavit and legal 
fees are properly placed in the hands of the local land 
officers, and the land applied for is properly subject to 
entry, from that moment the right of entry is complete 
and in contemplation of law the land is entered.”

See also Iddings v. Bums, 8 L. D. 224, 226.
We are not at liberty to add to or take from the lan-

guage of the statute. When Congress has plainly de-
scribed the instrument from whose date the statute begins 
to run as the “ receipt upon the final entry,” there is no 
warrant for construing it to mean only a receipt issued 
simultaneously with the certificate or one issued after the 
adjudication on the final proof, which might be—and in 
this instance was—postponed indefinitely. It was to 
avoid just such delays for an unreasonable length of 
time—that is, for more than two years-r-that the statute 
was enacted. Lane v. Hoglund, supra, and Land Depart-
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ment decisions cited. The purpose and effect of the stat-
ute are clearly and accurately stated by the Commissioner 
of the General Land Office in Instructions of June 4,1914, 
43 L. D. 322, 323, in the course of which it is said:

“ There is no doubt that Congress chose the date of the 
receiver’s receipt rather than of the certificate of the regis-
ter as controlling, for the reason that payment by the 
claimant marks the end of compliance by him with the 
requirements of law. It would be manifestly unjust to 
make the right to a patent dependent upon the adminis-
trative action of the register, subjecting it to such delays 
as are incident to the conduct of public business and over 
which the claimant has no control. Payment, of which 
the receiver’s receipt is but evidence, is, therefore, the 
material circumstance that starts the running of the stat-
ute, inasmuch as a claimant is and always has been en-
titled to a receipt when payment is made.”

It is urged, however, that in any event the receiver ex-
ceeded his authority in issuing the receipt, since the Com-
missioner of the General Land Office, on December 15, 
1908, had instructed the register and receiver, among 
other things, as follows:

“Applications, selections, entries, and proofs based 
upon selections, settlements, or rights initiated prior to 
the date of withdrawal may be received by you and 
allowed to proceed under the rules up to and including 
the submission of final proofs. You must not, however, 
in such cases receive the purchase money or issue final cer-
tificates of entry, but must suspend the entries and proofs 
pending investigation as to the validity of the claims with 
regard to the character of the land and compliance with 
the law in other respects.”

These instructions were issued, as shown upon their 
face, in view of the Presidential withdrawal order of the 
same date. We suggest, without deciding, that, inasmuch 
as the withdrawal order was expressly made subject to 
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existing valid claims, and Stockley’s claim was obviously 
existing and valid, this instruction of the Commissioner 
was itself without authority, since, as applied to Stockley, 
it was in conflict with the withdrawal order. This has 
nothing to do with the question as to whether the lands 
were, in fact, mineral in character, which is another and 
different matter dealt with later. However, Stockley, as 
already shown, did, in fact, make final entry and the re-
ceiver did, in fact, issue and deliver his receipt thereon. 
The case, therefore, falls within the terms of the statute 
and must be governed by it, unless the receipt be held 
for naught on the ground that it was issued contrary to 
the Commissioner’s instructions. But the very object of 
the statute was to preclude inquiry upon that or any 
other matter, except as provided by the statute, after the 
expiration of two years from the date of the receiver’s 
receipt. In United States v. Winona & St. Peter R. R. 
Co., 165 U. S. 463, 476, this Court had under considera-
tion § 8 of the same act (26 Stat. 1099), limiting the time 
within which suits by the United States might be brought 
to annul patents. That section, it was said, recognizes 
“ that when its proper officers, acting in the ordinary 
course of their duties, have conveyed away lands which 
belonged to the Government, such conveyances should, 
after the lapse of a prescribed time, be conclusive against 
the Government, and this notwithstanding any errors, 
irregularities or improper action of its officers therein.” 
It was said further: “ Under the benign influence of this 
statute it would matter not what the mistake or error of 
the land department was, what the frauds and misrepre-
sentations of the patentee were, the patent would become 
conclusive as a transfer of the title, providing only that 
the land was public land of the United States and open to 
sale and conveyance through the land department.” '

In United States v. Chandler-Dunbar Water Power Co., 
209 U. S. 447, 450, this section of the act was again under
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consideration. A patent was attacked as void for the 
alleged reason that the land which it purported to convey 
had been reserved for public purposes, and upon that 
ground the application of the statute was denied, but this 
Court said:

“ It is said, that the instrument was void and hence was 
no patent. But the statute presupposes an instrument 
that might be declared void. When it refers to ‘ any pat-
ent heretofore issued,’ it describes the purport and source 
of the document, not its legal effect. If the act were con-
fined to valid patents it would be almost or quite without 
use.”

To hold that the receipt here under consideration falls 
outside the terms of the statute would be to defeat the 
purpose of the statute and perpetuate the mischief which 
it sought to destroy. Prior to the decision in the case of 
Jacob A. Harris, 42 L. D. 611, 614 (quoted with approval 
in Lane v. Hoglund, supra), it had been held that the 
statute did not affect the conduct or action of the Land 
Department in taking up and disposing of final proof of 
entrymen after the lapse of the two-year period (In re 
Traganza, 40 L. D. 300), but this view was sharply chal-
lenged and overruled in the Harris Case, where it was 
said:

“ Passed, primarily, to rectify a past and to prevent 
future abuses of the departmental power to suspend 
entries, the proviso is robbed of its essential purpose and 
practically repealed by the decision in the Traganza case.”

The effective character of the receiver’s receipt being 
established, the question, after the lapse of the two-year 
period, as to whether the land was mineral bearing, was 
no longer open. Inquiry upon that ground was then fore-
closed, along with all others. Payne v. Newton, supra.

The bar of the statute likewise prevails, notwithstand-
ing the executive withdrawal of December 15, 1908. The 
validity of that order is, of course, settled by the decision
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in United States v. Midwest Oil Co., 236 U. S. 459, but, 
as already stated, there is excepted from the operation 
of the order 11 existing valid claims.” Obviously this 
means something less than a vested right, such as would 
follow from a completed final entry, since such a right 
would require no exception to insure its preservation. 
The purpose of the exception evidently was to save from 
the operation of the order claims which had been lawfully 
initiated and which, upon full compliance with the land 
laws, would ripen into a title. The effect of a preliminary 
homestead entry is to confer upon the entryman an ex-
clusive right of possession, which continues so long as 
the entryman complies in good faith with the require-
ments of the homestead law. Stearns v. United States, 
152 Fed. 900, 906; Peyton v. Desmond, 129 Fed. 1, 12. 
Since it is conceded that Stockley made such an entry in 
1905 and his compliance with the requirements of the 
homestead law prior to the withdrawal order is not ques-
tioned, it follows that he had, when that order was issued, 
an existing valid claim, within the meaning of the ex-
ception. The action of the Commissioner of the General 
Land Office, therefore, in directing a contest against 
Stockley’s entry three years after the issuance to him of 
the receiver’s receipt was unauthorized and void.

The decree of the Circuit Court of Appeals is re-
versed and the cause remanded to the District Court 
with directions to dismiss the bill of complaint.
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1. The order of December 15, 1908, whereby, to conserve the public 
interests and in aid of contemplated legislation, specified public 
lands in Louisiana were “ withdrawn from settlement and entry, 
or other form of appropriation,” was within the power of the 
Executive. P. 553. United States v. Midwest Oil Co., 236 U. S. 
459.

2. The words “other form of appropriation” in this order include 
appropriations by mining locations. P. 553.

3. The ejusdem generis rule is a rule of construction resorted to only 
as an aid in ascertaining the meaning of doubtful words and 
phrases; it will not be so employed as to render general words in 
a statute meaningless by assigning them to a genus fully occupied 
by the specific terms employed. P. 553.

4. Defendants who entered upon parcels of the withdrawn lands 
under mining locations, and extracted oil, in “moral good faith,” 
in the honest though mistaken belief that the order of withdrawal 
was void, were liable in damages under the laws of Louisiana, only 
for the value of the oil taken after deducting the cost of drilling, 
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and equipping and operating the wells by means of which it was 
extracted. P. 555.

5. A specific finding of fact, made by a master after seeing and hear-
ing the witnesses, and supported by evidence, will be accepted 
here. P. 556.

6. Location of one hundred and sixty acres of oil land by an asso-
ciation of eight persons and lease of the tract on the same day to 
a corporation, in pursuance of an understanding had prior to the 
location, is not fraudulent under the federal mining laws. P. 557.

7. A general rule of state statutory law for measuring damages in 
cases of conversion is binding on the federal courts sitting in the 
State, in suits in equity involving title to land there situate and' 
seeking to restrain continuing trespasses upon it, in which damages 
for conversion of oil wrongfully extracted from the land are 
claimed as an incident to the equitable relief. P. 557.

8. The enforcement of such a statute in an equity suit does not 
trammel or impair the equity jurisdiction of the federal courts. 
P. 558.

9. Revised Statutes, § 721, providing that the laws of the States 
shall be rules of decision in trials at common law in the courts of 
the United States, is merely declarative of the rule that would 
exist in its absence, and does not by implication exclude such 
laws as rules of decision in equity suits. P. 558.

10. Where some of a number of joint trespassers extract oil from 
land (in Louisiana) and pay royalties thereon to the others who 
share none of the cost of mining, all are liable to the land owner 
for the amount of the royalties without any deduction of expenses; 
but a decree against all for the royalties and against the operating 
trespassers for the net proceeds of the oil extracted, in so far as 
it allows a double recovery of the royalties, is erroneous. P. 559.

273 Fed. 135, 142, reversed.

Appeals  from decrees of the Circuit Court of Appeals, 
affirming with modifications decrees of the District Court 
in suits brought by the United States to confirm its title 
to various tracts of public land in Louisiana, to restrain 
continuing trespasses and to secure accountings for the 
value of oil and gas wrongfully extracted.

Mr. R. L. Batts and Mr. S. L. Herold, with whom Mr. 
D. Edward Greer, Mr. Hampden Story, Mr. J. A. Thigpen 
and Mr. E. P. Lee were on the briefs, for appellants.
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Mr. Assistant Attorney General Riter, with whom Mr. 
Solicitor General Beck and Mr. H. L. Underwood were on 
the brief; for the United States.

The withdrawal order contemplated and had the effect 
of withdrawing the lands from mining location.

The damages were properly fixed upon the basis of wil-
ful trespasses.

It is undisputed that appellants knew of the withdrawal 
order and that they went upon the lands well aware that 
the Government authorities had declared that no claims 
could be initiated thereon. In the face of this warning, 
they cannot claim to be innocent trespassers. Goodson n . 
Stewart, 154 Ala. 660; Chilton n . Missouri Lumber Co., 
144 Mo. App. 315.

Their acts were clearly wilful and intentional, done with 
the purpose to ignore and defy the withdrawal order, and 
they knew that they were speculating upon the validity 
of that order. They did not mistake the facts but the 
law. A mistake of law does not lessen their liability nor 
make them innocent trespassers. United States v. Mur-
phy, 32 Fed. 376.

That a mistake of law is not a defense against a charge 
of wilful trespass is also established by the decisions in 
Guffey v. Smith, 237 U. S. 101, and Benson Mining Co. 
v. Alta Mining Co., 145 U. S. 428. These cases we think 
controlling and decisive in the cases at bar. To the same 
effect is Union Naval Stores Co. v. United States, 240 
U. 8. 284. Cf. Pine River Logging Co. n . United States, 
186 U. S. 279.

Durant Mining Co. v. Percy Mining Co., 93 Fed. 166, 
and United States n . Van Winkle, 113 Fed. 903, proceed 
upon the theory that the mistake was one of fact.

Erroneous advice of counsel in the face of knowledge of 
an asserted adverse claim is not a defense in cases such as 
these. Central Coal & Coke Co. v. Penny, 173 Fed. 340; 
Chilton v. Missouri Lumber Co., supra.



548

260 U. S.

OCTOBER TERM, 1922.

Argument for the United States.

In United States n . Homestake Mining Co., 117 Fed. 
481, the mining company consulted with the Secretary of 
the Interior with reference to cutting the timber involved, 
made a verbal agreement with that official as to the cut-
ting and the price, and proceeded thereunder. Here, the 
appellants proceeded without consulting any official and 
in defiance of the order withdrawing the lands.

As the appellants were wilful trespassers, the measure 
of damages is the value of the oil and gas in the pipe line 
when sold, without deduction for extraction. Wooden- 
ware Co. v. United States, 106 U. S. 432; Gufjey v. Smith, 
supra.

But if innocent, the appellants would not be entitled 
to allowance of cost of drilling. United States v. Midway 
Northern Oil Co., 232 Fed. 619; United States v. Mc-
Cutchen, 238 Fed. 575; St. Clair v. Cash Gold Mining 
Co., 9 Colo. App. 235; Hall v. Abraham, 44 Oreg. 477.

It is, however, to be borne in mind that not all of the 
defendants sought the advice of counsel, and accordingly 
the defense of good faith is not open to them.

In an action for malicious prosecution, where both 
malice and want of probable cause must be shown, the 
defendant is, of course, permitted to show that he sought 
the advice of counsel in order to prove the existence of 
probable cause. Stewart v. Sonneborn, 98 U. S. 187. But 
testimony of this sort is unavailing if the proof shows that 
the advice was sought colorably. 18 L. R. A. (N. S.) 62.

The same reasoning applies in a suit of this sort. In 
this case the Court of Appeals in effect found that the 
locators did not seek legal advice in good faith, but for 
an ulterior purpose. Its finding ought not to be disturbed. 
Lawson v. United States Mining Co., 207 U. S. 1.

The location involved in the Norvell case is inherently 
bad. The location was fraudulent, of which the defend-
ants not only had notice, but all of them actively partici-
pated in the fraud. That the location was made for the
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benefit of the Gulf Refining Company is apparent. The 
general manager of the Gulf Refining Company ap-
proached the president of the First National Bank, tell-
ing him that there was a tract of vacant government 
land in Louisiana supposed to contain oil; that he had 
been advised that the company could locate only twenty 
acres; that his company was taking up oil lands in that 
vicinity; and that if the president of the bank and his 
friends would locate the land the company would lease 
or buy it. On the very day the location was filed the 
parties who participated in it, consisting of the officers 
and employees of the bank, executed a contract with 
the oil company for the operation of the land. Under 
this contract the so-called locators were to receive $500 
each in the event the land proved to be oil land. The 
locators had not seen the land, nor did they themselves 
take part in locating it, but they appointed an agent, also 
an employee of the Gulf Refining Company, to make the 
location for them

The placer mining laws, which were extended to lands 
containing petroleum by the Act of February 11, 1897, 29 
Stat. 526, provide that locations of not more than 160 
acres each by two or more persons, or association of per-
sons, having contiguous claims, are permitted, there being 
a proviso to the effect that 11 no such location shall in-
clude more than 20 acres for each individual claimant.” 
Rev. Stat. § 2331.

This limitation upon the number of acres one individ-
ual may locate necessarily means something, hence “ any 
scheme or device entered into whereby one individual is 
to acquire more than that amount or proportion in area 
constitutes a fraud upon the law, and consequently a fraud 
upon the Government.” Nome & Sinook Co. v. Snyder, 
187 Fed. 385; Cook v. Klonos, 164 Fed. 529; United 
States v. Brookshire Oil Co., 242 Fed. 718.
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There can be no valid location without a discovery. 
And while the Act of March 2, 1911, 36 Stat. 1015, recog-
nizes that a mining claim may be sold prior to discovery, 
there is nothing in the act to validate a location otherwise 
invalid.

It is by no means clear that this act authorizes the sale 
of more than 20 acres to a single individual, and in ho 
event does it apply to an invalid location or to lands which 
at the time of the inception of development were with-
drawn from mineral entry.

To say that a corporation or a single individual may 
acquire by transfer prior to discovery any number of min-
ing claims, irrespective of the area they contain, is to 
nullify that provision of the placer law which limits the 
claim to 20 acres to a single individual.

That all the locators, including the Gulf Refining Com-
pany, had knowledge of the fraudulent character of this 
location is plainly apparent from the record. It is there-
fore submitted that none of them can claim to be innocent 
trespassers.

The United States, with respect to the measure of dam-
ages, is not bound by the state law or decisions.

It is well settled that the United States is not bound 
by state statutes of limitation; and if the Government 
sues and a balance is found in favor of the defendant, no 
judgment can be rendered against the United States either 
for such balance or in any case for costs. United States 
v. Thompson, 98 U. S. 486.

It has also been held that the statute of a State requir-
ing landowners to fence their lands does not apply to the 
United States; that the Federal Constitution has dele-
gated to Congress without limitation the power to dis-
pose of and make all needful rules and regulations con-
cerning the public domain; and that the exercise of that 
power cannot be restricted or embarrassed in any degree 
by state legislation. Shannon n . United States, 160 Fed.
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870. See also, Utah Power db Light Co. v. United States, 
243 U. S. 389.

Such being the law, no reason appears why the Govern-
ment should be bound by such laws in fixing the measure 
of damages for trespasses on its public lands.

In W oodenware Co. v. United States, 106 U. S. 432, it 
is said that in the case of a wilful trespass the trespasser 
is liable for the full value of the property taken without 
allowance for expenditures made by him. The Wooden- 
ware Case arose in Wisconsin, and this Court referred to 
the milder rule in that State, which it did not see fit to 
follow, but followed the rule prevailing generally in this 
country and in England. Moreover, it is not entirely 
clear that the rule in Louisiana is what the appellants 
claim it to be. They rely upon the decision of this Court 
in Jackson v. Ludeling, 99 U. S. 513, in which it was held 
that parties in possession of a railroad under fraudulent 
foreclosure proceedings were entitled to be reimbursed for 
money spent in repairing the road and restoring it to its 
former condition under Art. 2314 of the Code.

That rule has no application here, because the money 
spent in exploring for oil was not expended in the preser-
vation of the land.

In Jackson v. Ijudeling, supra, the Court referred to a 
series of cases in which it was held by the Supreme Court 
of Louisiana that a person without title going into posses-
sion of the public lands of the United States cannot set 
up a claim for improvements against the Government. 
See Hollon v. Sapp, 4 La. Ann. 519.

There was no error in allowing interest from the date 
of the master’s report. Jones v. United States, 258 
U. S. 40.

Mr . Justi ce  Sutherland  delivered the opinion of the 
Court.

These cases, involving the same questions, were con-
solidated for trial in the District Court as well as for hear-
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ing on appeal in the Circuit Court of Appeals and argued 
together here.

The United States, as plaintiff, brought separate suits 
in equity in the United States District Court for the 
Western District of Louisiana against the several groups 
of appellants (defendants in the bills) to have its title 
to various parcels of land confirmed, possession thereof 
restored, defendants enjoined from setting up claims 
thereto, extracting oil or other minerals therefrom, or 
going upon or in any manner using the same. There was 
in addition a prayer for an accounting in respect of the oil 
and gas removed from the lands by the defendants. The 
cases were referred to a master, and upon his report the 
District Court entered decrees in favor of the plaintiff in 
all the cases, from which appeals were taken by defend-
ants and cross appeals by plaintiff to the Circuit Court 
of Appeals. That court affirmed the decrees generally 
but reversed the trial court in so far as it had allowed 
drilling and operating costs as a credit against the value 
of the oil extracted and converted by the defendants re-
spectively. 273 Fed. 135, 142. The cases come here by 
appeal.

The lands in question were public lands of the United 
States and the only claim thereto asserted by the defend-
ants was based upon locations purporting to have been 
made under the mining laws. The lands were withdrawn 
on December 15, 1908, by an executive order which reads:

“To conserve the public interests, and, in aid of such 
legislation as may hereafter be proposed or recommended, 
the public lands in Townships 15 to 23 North, and Ranges 
10 to 16 West, Louisiana Meridian, Natchitoches Land 
Office, Louisiana, are, subject to existing valid claims, 
withdrawn from settlement and entry, or other form of 
appropriation.”

After the promulgation of this order, at various times, 
mining locations were made upon the several parcels of
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land by the respective groups of defendants or persons in 
privity with them. These locations, it will be assumed 
for the purposes of the case, complied with .the require-
ments of the laws relating to the acquisition of mining 
rights. Before the locations were made the question had 
been submitted by some of the defendants to counsel 
learned in the law who advised that the President was 
without authority to make the withdrawal and that the 
order, in any event, did not include appropriations of 
lands valuable for their deposits of mineral substances. 
All the locations, it is claimed, were made by the defend-
ants in the honest belief that the order not only was made 
without authority but that it did not purport to preclude 
appropriations under the mining laws.

Whatever legitimate doubts existed at the time of the 
locations respecting the validity of the executive order, 
were resolved by the subsequent decision of this Court 
in United States v. Midwest Oil Co., 236 U. S. 459, where 
it was held that a similar order, issued in 1909, was within 
the power of the executive. Upon the authority of that 
case the order here in question must be held valid.

Passing this, it is insisted that the order does not apply 
to the cases here presented. The point sought to be 
made rests upon the rule of statutory construction that 
words may be so associated as to qualify the meaning 
which they would have standing apart. Here, it is said, 
the general words of the order “ or other form of appro-
priation ” must be read in connection with the specific 
words “settlement and entry” immediately preceding, 
and that so read they must be restricted to appropria-
tions of a similar kind with those specifically enumerated. 
The words “ settlement and entry ”, it is said, apply only 
to the act of settling upon the soil and making entry at 
a land office, as, for example, under the homestead laws; 
that mining lands are acquired, not by settlement or 
entry, but by location and development; and that this
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process is not covered by the words “ other form of appro-
priation,” limited, as they must be, by the associated spe-
cific words, to those forms of appropriation which are 
akin to a settlement and entry. The rule is one well 
established and frequently invoked, but it is, after all, a 
rule of construction, to be resorted to only as an aid to 
the ascertainment of the meaning of doubtful words and 
phrases, and not to control or limit their meaning con-
trary to the true intent. It cannot be employed to ren-
der general words meaningless, since that would be to 
disregard the primary rules, that effect should be given to 
every part of a statute, if legitimately possible, and that 
the words of a statute or other document are to be taken 
according to their natural meaning. Here the supposed 
specific words are sufficiently comprehensive to exhaust 
the genus and leave nothing essentially similar upon 
which the general words may operate. See United States 
v. Mescall, 215 U. S. 26; Danciger v. Cooley, 248 U. S. 
319, 326; Higler v. People, 44 Mich. 299; United States 
v. First National Bank, 190 Fed. 336, 344. If the appro-
priation of mineral lands by location and development be 
not akin to settlement and entry, what other form of 
appropriation can be so characterized? None has been 
suggested and we can think of none. A purchase of land or 
an appropriation for railroad uses or rights of way, if not 
actually involving settlement and entry, is no more akin 
to that method than an appropriation for mining pur-
poses. Reasons which, under the rule, would justify the 
exclusion of one from the operation of the general words 
would equally justify the exclusion of all. It would 
therefore result, there being nothing ejusdem generis, 
that the application of the rule contended for would 
nullify the general words altogether. Moreover, the cir-
cumstances leading up to and accompanying the issuance 
of the order demonstrate conclusively that its main, if 
not its only, purpose was to preserve from private appro-
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priation the oil and gas which the lands were thought to 
contain pending investigation and congressional action, 
and this purpose would have been subverted by appro-
priations of the nature here involved quite as much as by 
other forms. We conclude, therefore, that the mining 
locations here relied upon fell clearly within the with-
drawal order and consequently were prohibited by it.

The trial court so decided, but, following the report of 
the master, held that these locations were made in moral 
good faith, and that under the laws of Louisiana, where 
the lands are situated, the defendants were liable only 
for the value of the oil after deducting therefrom the cost 
of drilling, equipping and operating the wells, through 
and by means of which the oil was extracted. It was to 
reverse this latter holding that the cross appeals were 
prosecuted. The Circuit Court of Appeals reversed the 
District Court in this particular upon the ground that the 
defendants’ mistake, if any, was one of law, and consti-
tuted no excuse, and that the Louisiana law could have 
no application since the suit was one in equity, to be 
governed by general principles and not by local laws or 
rules of decision.

Whether the defendants were innocent trespassers 
within the principles of the common law we find it unnec-
essary to determine. That'the measure of damages ap-
plied by the District Court was in consonance with the 
statute law of Louisiana as interpreted by the highest 
court of that State is clear. The Louisiana Civil Code 
(Article 501), in terms provides that the “fruits pro-
duced by the thing belong to its owner, although they 
may have been produced by the work and labor of the 
third person ... on the owner’s reimbursing such 
person his expenses.” This provision is taken substan-
tially from Article 548 of the Code Napoleon, respecting 
which, Laurent, a distinguished commentator, says: 
“ This is a principle of equity which will not permit the 
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owner to enrich himself at the expense of another, even 
though he be in bad faith. This applies to all the ex-
penses to which the possessor has been subjected.” 
Martel v. Jennings-Heywood Oil Syndicate, 114 La. 351, 
359. The decisions of the Supreme Court of Louisiana 
have settled the rule that under the provisions of this 
article of the Louisiana Civil Code, in awarding damages 
to the owner of property from which oil has been ex-
tracted the cost of production must be first deducted 
from the value of the oil produced, even though the de-
fendant went into possession in technical bad faith but 
in moral good faith. Cooke v. Gulj Refining Co., 135 
La. 609, 618, and cases cited.

The defendants here, it is true, took possession of the 
lands in violation of the withdrawal order, but they did so 
in the honest, though mistaken, belief that the order was 
wholly without authority. Some of them had legal advice 
from competent counsel to that effect. It is common 
knowledge that the validity of the withdrawal order in 
question, as well as the later order of 1909, was in grave 
doubt until the decision of this Court in United States v. 
Midwest Oil Co., supra. Not only was a substantial opin-
ion to be found among members of the profession that the 
order was invalid, but the decision here was by a divided 
court. In view of these circumstances, we think it fair to 
conclude that the mining locations by defendants and the 
occupation and use -of the lands thereunder were in moral 
good faith, within the meaning of the Louisiana Code and 
decisions. New Orleans v. Gaines, 131 U. S. 191, 218. 
The Circuit Court of Appeals suggested doubts respect-
ing the honesty of defendants’ motives in seeking or in 
acting upon advice of counsel; but we cannot ignore the 
finding of the master explicitly to the effect that the 
locators proceeded in “moral good faith.” His finding 
was made after hearing and seeing the witnesses and, hav-
ing support in the evidence, will be accepted here. See 
Adamson v. Gilliland, 242 U. S. 350, 353.
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The Norvell case is sought to be distinguished from the 
others. It appears that the location covered one hundred 
and sixty acres and was made by an association of eight 
persons. The lands were leased to the Gulf Refining Com-
pany upon the same day in pursuance of an understand-
ing had prior to the location. But there is nothing in the 
federal mining laws which renders such a transaction 
fraudulent, and a careful reading of the evidence discloses 
nothing in the circumstances which would make the Loui-
siana statute as to the measure of damages inapplicable.

Was the lower court right in its conclusion that the 
Louisiana law was not applicable in an equity suit?

Subject to certain exceptions, the statutes of a State are 
binding upon the federal courts sitting within the State, 
as they are upon the state courts. One of the exceptions 
is that these statutes may not be permitted to enlarge 
or diminish the federal equity jurisdiction. Mississippi 
Mills v. Cohn, 150 U. S. 202. That jurisdiction is con-
ferred by the Constitution and laws of the United States 
and must be the same in all the States. Neves v. Scott, 
13 How. 268. But while the power of the courts of the 
United States to entertain suits in equity and to decide 
them cannot be abridged by state legislation, the rights 
involved therein may be the proper subject of such legis-
lation. See Missouri, Kansas & Texas Trust Co. v. Krum- 
seig, 172 U. S. 351, 358. In Brine v. Insurance Co., 96 
U. S. 627, 639, this Court said:

“We are not insensible to the fact that the industry of 
counsel has been rewarded by finding cases even in this 
court in which the proposition that the rules of practice 
of the Federal courts in suits in equity cannot be con-
trolled by the laws of the States, is expressed in terms so 
emphatic and so general as to seem to justify the inference 
here urged upon us. But we do not find that it has been 
decided in any case that this principle has been carried so 
far as to deny to a party in those courts substantial rights 
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conferred by the statute of a State, or to add to or take 
from a contract that which is made a part of it by the law 
of the State, except where the law impairs the obligation 
of a contract previously made.”

See, also, Independent District of Pella v. Beard, 83 
Fed. 5, 13, where it is said:

“ It is undoubtedly true that the United States courts 
sitting as courts of equity have a freedom of action in this 
respect which they do not possess as courts of common 
law, and that, as a general proposition, the equity juris-
diction of the federal courts cannot be limited or re-
strained by a state. Green v. Creighton, 23 How. 90; 
Payne v. Hook, 7 Wall. 430; Ridings v. Johnson, 128 U. S. 
212; Mississippi Mills v. Cohn, 150 U. S. 202. But these 
decisions relate to the practice, the impairing of jurisdic-
tion, rather than to the determination of the rights of par-
ties after jurisdiction has been acquired.”

Here, while the suit is one in equity, the statute and de-
cisions relied upon have nothing to do with the general 
principles of equity or with the federal equity jurisdic-
tion, but simply establish a measure of damages applica-
ble alike to actions at law and suits in equity. The case 
presented by the bills is primarily one involving title to 
land and seeking an injunction against continuing tres-
passes. The conversion of the oil, for which damages are 
sought, is incidental and dependent. The entire cause of 
action is therefore, local (Ellenwood v. Marietta Chair 
Co., 158 U. S. 105), and the matter of damages within the 
controlling scope of state legislation. See Mullins Lum-
ber Co. v. Williamson & Brown Land & Lumber Co., 255 
Fed. 645, 647. The enforcement of such a statute in an 
equity suit in no manner trammels or impairs the equity 
jurisdiction of the national courts.

It was urged upon the argument that § 721 of the Re-
vised Statutes, which provides that the laws of the several 
States shall be regarded as rules of decision in trials at 
common law in the courts of the United States, by impli-
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cation excludes such laws as rules of decision in equity 
suits. The statute, however, is merely declarative of the 
rule which would exist in the absence of the statute. 
Bank of Hamilton v. Lessee of Ambrose Dudley, Jr., 2 
Pet. 492, 525; Bergman v. Bly, 66 Fed. 40, 43. And it is 
not to be narrowed because of an affirmative legislative 
recognition in terms less broad than the rule. The rule 
that an affirmative statute, without a negative express or 
implied, does not take away the common law (Potter’s 
Dwarris, 68; Sedgwick Statutory Construction, 29, 30) 
affords an analogy. See Bailey v. Commonwealth, 11 
Bush. (Ky.) 688, 691; Johnston n . Straus, 26 Fed. 57, 69.

There are numerous cases, both in this Court and in the 
lower federal courts, where the rule has been applied in 
suits in equity, and while § 721 was not mentioned, it is 
scarcely possible that it was overlooked. See, for exam-
ple, Jackson v. Ludeling, 99 U. S. 513, 519, a suit in equity, 
where this Court held that a law of Louisiana based upon 
the civil law, relating to the measure of damages, was con-
trolling. The law there involved was Article 2314 of the 
Civil Code, which provides:

“ He to whom property is restored must refund to the 
person who possessed it, even in bad faith, all he had 
necessarily expended for the preservation of the property.” 

The general purpose and principle of that provision and 
of the provision which is relied upon in the instant case 
are the same.

The defendants in some of the cases enumerated in the 
title complain of the action of the master and the District 
Court in charging against them various sums paid to co-
defendants as royalties, notwithstanding the fact that the 
cost of drilling, equipping and operating the wells ex-
ceeded the value of the oil extracted, or that the exaction 
was in addition to the value after deducting such cost. 
These royalties arose from and were paid out of proceeds 
of the oil; but this oil belonged to the plaintiff as owner 
of the property from which it had been taken. The de-
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fendants who received the royalties were obviously not 
entitled to retain them, and having incurred no expense 
in connection with the mining operations, were liable for 
the entire amount and the defendants who paid the royal-
ties were jointly liable as co-wrongdoers. A joint judg-
ment against all was therefore proper. In the Mason 
case, however, the net value of the oil extracted exceeded 
in amount the royalties paid. The gross value was 
$67,732.94, the drilling and operating cost was $34,067.13, 
which, being deducted, left the net value of $33,665.81. 
Royalties were paid by the producer, the Gulf Refining 
Company, to its co-defendants, amounting to $11,294.20. 
The master found and the District Court held that the 
Gulf Refining Company was liable for the $33,665.81, and 
that the recipients of the royalties and the Gulf Refining 
Company were liable in solido for the additional sum of 
$11,294.20, making the total judgment $44,960.01. We 
think this was erroneous. For reasons already stated, 
plaintiff was entitled to recover the amount of the royal-
ties without deduction in any event, but it was not enti-
tled to recover them twice and this is clearly the effect of 
the decree, the amount of which should be reduced to 
$33,665.81.

The District Court reserved the question of the adjust-
ment of equities among the several defendants in respect 
of the royalties and no doubt an opportunity will be af-
forded by that court for its presentation and consideration. 
As to the rights of the respective defendants in that mat-
ter, however, we express no opinion.

The decrees of the Circuit Court of Appeals are reversed 
and those of the District Court are affirmed in all the 
cases except that the decree in the Mason case is 
modified by reducing the amount to $33,665.81— 
$22,371.61 against the Gulf Refining Company and 
$11,29^.20 against that defendant and the respective 
royalty recipients in solido—and as so modified, it is 
affirmed.
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UNITED STATES v. JEEMS BAYOU HUNTING & 
FISHING CLUB ET AL.

APPEALS FROM THE CIRCUIT COURT OF APPEALS FOR THE 
FIFTH CIRCUIT.

Nos. 119 and 137. Argued November 21, 22, 1922.—Decided Jan-
uary 2, 1923.

1. The rule that where lands are patented according to an official 
plat, showing meander lines along or near the margin of a body of 
water, the plat is to be treated as part of the conveyance and the 
water itself constitutes the boundary, does not apply when it is 
conclusively shown that no body of water exists or existed at or 
near the place indicated or where no attempt to survey tracts lying 
beyond the meander line was actually made. P. 564.

2. The United States can not be estopped to question the existence 
of a survey by statements made in correspondence by officials of 
the Land Department. P. 564.

3. Defendants who took possession of land in Louisiana and ex-
tracted oil, in good faith, under a patent which had long been 
erroneously treated by government officials as conveying the tract, 
are liable, as innocent trespassers, for the value of the oil after 
deducting the cost of drilling and operating the wells. P. 564. 
See Mason v. United States, ante, 545.

274 Fed. 18, affirmed.

Appe al  and cross appeal from a decree of the Circuit 
Court of Appeals affirming a decree of the District Court 
in a suit by the United States to quiet its title to a tract 
of public land, enjoin trespasses and secure an account-
ing for oil wrongfully extracted.

Mr. Harry T. Klein and Mr. Hampden Story, with 
whom Mr. Elias Goldstein and Mr. H. C. Walker were 
on the brief, for Jeems Bayou Fishing & Hunting Club 
et al.

45646°—23------36



562

260 U. S.

OCTOBER TERM, 1922.

Opinion of the Court.

Mr. Assistant Attorney General Riter, with whom Mr. 
Solicitor General Beck was on the brief, for the United 
States.

Mr . Justi ce  Sutherl and  delivered the opinion of the 
Court.

The United States brought suit in equity in the District 
Court of the United States for the Western District of 
Louisiana, against the defendants (appellants and cross ap-
pellees here) to have its title to 85.22 acres of land in the 
Parish of Caddo, Louisiana, confirmed, possession re-
stored, assertion of claims thereto by defendants enjoined, 
and an accounting had for the value of oil removed there-
from by the defendants, or any of them.

That court, upon the report of a master, entered a de-
cree for the plaintiff and awarded damages for the value 
of the oil removed, after deducting the cost of drilling and 
operating the wells by means of which the oil was re-
covered.

The case is here by appeal from the decree of the Circuit 
Court of Appeals, affirming that of the District Court. 
274 Fed. 18.

The Fishing & Hunting Club claimed title through 
mesne conveyances from one Stephen D. Pitts, to whom 
a patent had been issued in 1860 for the southwest frac-
tional quarter of Section 10, in Township twenty North, 
Range 16 West, “ according to the official plat of the 
survey of said lands, returned to the General Land Office 
by the Surveyor General.” The other defendants depend 
upon a lease from the Fishing & Hunting Club to the Pro-
ducers Oil Company. The official plat referred to in the 
Pitts patent was the plat of a survey made by A. W. 
Warren, in 1839, and approved and filed in the General 
Land Office the same year. The fractional quarter sec-
tion described contained about 48 acres, though the patent 
erroneously gave it as 23 acres. The land in question lies
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west and south and immediately adjoining, but other 
lands still intervene between it and the permanent lake 
shore. According to the plat, the land so patented to 
Pitts borders upon Ferry Lake, or Jeems Bayou, a naviga-
ble body of water, and is shown on the plat as a small 
peninsula extending into the water and connected by a 
narrow neck with the mainland. The evidence, which is 
voluminous and substantially uncontroverted, makes it 
very clear that no such peninsula exists or existed at the 
time of the survey in 1839. On the contrary, a later sur-
vey, called an extension survey, made in 1916-1917, shows 
that a large compact body of upland, more than 500 acres 
in extent, which is, and in 1839 was, well timbered with a 
growth of pine, oak and other trees, lies between this sup-
posititious peninsula and the shore line of the lake in 
every direction except for a short distance along the east 
boundary as delineated upon the plat. This body of land 
extends beyond the boundaries of Section 10 into the ad-
joining Sections 9, 15 and 16. Across the lands in contro-
versy, which are included in the larger body just men-
tioned, the actual shore line of the lake is, and was in 
1839, from a few hundred feet to three-quarters of a mile 
distant from the outside boundaries of the land patented 
to Pitts, as shown on the Warren plat.

The Warren field notes describe the peninsular shaped 
tract of land, not by lines purporting to meander the mar-
gin of any body of water but by courses and distances. 
There is nothing in the field notes to indicate a water 
boundary, unless as a matter of mere inference, which the 
most casual inspection of the locality would instantly dis-
sipate. The inaccuracy of the plat is plainly apparent 
upon a like inspection. Why Warren made the survey 
and returned the plat as he did is a matter of speculation 
but the facts demonstrate that no survey of the large, 
compact body of land which includes the tract in contro-
versy; was ever made. The circumstances, as well as the 
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extent and character of the lands, necessitate the conclu-
sion that the omission was of deliberate purpose or the 
result of such gross and palpable error as to constitute in 
effect a fraud upon the Government.

The defendants rely upon the rule that where lands are 
patented according to an official plat of survey, showing 
meander lines along or near the margin of a body of water, 
the plat is to be treated as a part of the conveyance and 
the water itself constitutes the boundary. The rule is 
familiar and has received the approval of this Court many 
times. Producers Oil Co. v. Hanzen, 238 U. S. 325, 338, 
and cases cited. But it is not absolute, as this Court has 
also frequently decided. It will not be applied where, as 
here, the facts conclusively show that no body of water 
existed or exists at or near the place indicated on the plat 
or where, as here, there never was, in fact, an attempt 
to survey the land in controversy. Security Land & Ex-
ploration Co. v. Burns, 193 U. S. 167; Lee Wilson & Co. 
v. United States, 245 U. S. 24; Producers Oil Co. v. Han-
zen, supra; Horne n . Smith, 159 U. S. 40; French-Glenn 
Live Stock Co. v. Springer, 185 U. S. 47; Chapman & 
Dewey Lumber Co. v. St. Francis Levee District, 232 
U. S. 186.

But it is asserted that plaintiff is estopped from claim-
ing title to the land because of certain correspondence 
with the Commissioner of the General Land Office, in 
1897, wherein that officer said that there were no unsur-
veyed lands in the locality in question and because of an 
official letter from the Director of the Geological Survey 
to the same effect. It is clear, however, that the United 
States cannot be so estopped. Lee Wilson & Co. v. United 
States, supra; Utah Power & Light Co. v. United States, 
243 U. S. 389, 408.

We think the measure of damages adopted by the courts 
below was correct. The defendants were in possession 
of the land and extracted the oil therefrom in good -faith.
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The land had been for many years treated by the officials 
of the Government as having been conveyed by the Pitts 
patent. The defendants were innocent trespassers within 
the rule laid down by this Court in United States v. St. 
Anthony R. R. Co., 192 U. S. 524, 542. Moreover, the 
case is governed in this respect by the more liberal rule 
of the Louisiana Civil Code (Article 501), as interpreted 
by the decisions of the highest court of that State. Mason 
v. United States, ante, 545.

The decree of the Circuit Court of Appeals is affirmed.

BALTIMORE & OHIO RAILROAD COMPANY v. 
UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.

No. 99. Submitted November 16, 1922.—Decided January 2, 1923.

1. An action to recover money paid as stamp taxes under the Act of 
May 12, 1900, as amended June 30, 1902, can not be maintained if 
no claim for redemption or allowance was made to the Commis-
sioner of Internal Revenue w’ithin the two-year period prescribed 
by the act. Rev. Stats., § 3226. P. 567.

2. A request to the Commissioner for an informal ruling on the taxa-
bility of particular deeds, after which stamps were affixed in ac-
cordance with the ruling and without protest, held not a claim 
for abatement or refund. P. 567.

56 Ct. Clms. 279, affirmed.

Appeal  from a judgment of the Court of Claims dis-
missing appellant’s petition on demurrer.

Mr. George E. Hamilton, Mr. John F. McCarron and 
Mr. R. Marsden Smith for appellant.

Mr. Solicitor General Beck and Mr. Alfred A. Wheat, 
Special Assistant to the Attorney General, for the United 
States.
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Mr . Justice  Sutherland  delivered the opinion of the 
Court.

The appellant brought an action in the Court of Claims 
against the United States to recover the sum of $55,- 
158.00, alleged to have been illegally exacted as stamp 
taxes upon thirteen deeds of conveyance made and de-
livered to appellant by its subsidiary companies. The 
deeds were without valuable consideration and were exe-
cuted for the sole purpose of transferring legal title to 
enable appellant to mortgage the property conveyed. On 
February 11, 1915, before the delivery of these deeds, 
appellant exhibited three of them to the Commissioner 
of Internal Revenue and asked for a ruling, thereby 
making what it alleges was a claim in abatement. The 
Commissioner held that the Stamp Tax Act applied and 
the appellant, without protest, affixed to the thirteen 
deeds the requisite amount of stamps.

Four years later the Commissioner, in construing a 
similar act of 1918 held that “ where no valuable con-
sideration passed, stamps were not required on convey-
ances.”

Appellant thereupon filed with the Commissioner a 
claim for refund of the taxes paid which was rejected be-
cause barred by the statute of limitations.

Appellant now alleges that its claim for a refund con-
stitutes an amendment of its original so-called claim in 
abatement. The Court of Claims sustained a demurrer 
to appellant’s petition alleging the foregoing upon the 
ground that the original request to the Commissioner for 
a ruling was not a claim either for abatement or refund, 
but that the claim for a refund was in effect first made 
in 1919, and, therefore, that the Commissioner’s ruling 
was right.

The Act of May 12, 1900, c. 393, 31 Stat. 177, as 
amended by tlie Act of June 30, 1902, c. 1327, 32 Stat. 
506, provides in part:
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“ That the Commissioner of Internal Revenue, subject 
to regulations prescribed by the Secretary of the Treas-
ury, may, upon receipt of satisfactory evidence of the 
facts, make allowance for or redeem such of the stamps, 
issued under authority of law, to denote the payment of 
any internal-revenue tax, as may have been spoiled . . . 
or in any manner wrongfully collected. . . . Provided 
jurther, That no claim for the redemption of or allowance 
for stamps shall be allowed unless presented within two 
years after the purchase of said stamps from the 
Government.’’

By § 3226, Rev. Stats., no suit can be maintained in 
any court for the recovery of any internal revenue tax 
alleged to have been erroneously or illegally collected 
until appeal has been made to the Commissioner of In-
ternal Revenue, as provided by law, and the decision of 
the Commissioner thereon has been had.

The preliminary request to the Commissioner for an 
informal ruling was in no sense a claim for abatement or 
refund. Appellant affixed the stamps to the deeds with-
out protest and after that no effort was made to secure 
redemption of or allowance for the stamps until long after 
the two-year period had expired.

On the facts alleged in the petition the Court of Claims 
could not have done otherwise than sustain the demurrer. 
Rock Island, Arkansas & Louisiana R. R. Co. v. United 
States, 254 U. S. 141.

The judgment of the Court of Claims is
Affirmed.
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FEDERAL TRADE COMMISSION v. CURTIS PUB-
LISHING COMPANY.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
THIRD CIRCUIT.

No. 86. Argued November 17, 1922.—Decided January 8, 1923.

1. In a proceeding taken by the Federal Trade Commission, under 
the Federal Trade Commission Act and the Clayton Act, the 
ultimate determination of what constitutes unfair competition 
under the former, is for the court, upon review of the Commis-
sion’s order; and the same rule applies where the charge is that 
sales or agreements substantially lessen competition or tend to 
create monopoly, in violation of the Clayton Act. P. 579.

2. Upon such a review, the Commission’s findings of fact are con-
clusive, if supported by evidence; but the court may examine the 
whole record and ascertain for itself whether there are material 
facts not reported by the Commission; and if there be substan-
tial evidence relating to such facts from which different conclu-
sions reasonably may be drawn, and the interests of justice clearly 
require that the controversy be decided without further delay, the 
court has full power under the statute to do so without referring 
the matter to the Commission for additional findings. P. 580.

3. A contract between a publisher and a distributer, as agent, 
whereby the former undertakes to consign its publications to the 
latter, retaining title until they are sold, and the latter agrees: to 
supply the demand of distributers and dealers at specified prices; 
to promote sales; not to anticipate the dates fixed for publication, 
or dispose of copies in territory of other agents, or act as agent for, 
or supply at wholesale rates, periodicals of other publishers, or 
furnish names and addresses of customers to other publishers or 
agents, without the former’s consent; and to train boys as dis-
tributers, subject to the principal’s directions, and to return unsold 
copies, their cover pages or headings,—is not, without more, a 
contract of sale upon condition within the Clayton Act, but is a 
contract of agency. P. 581.

4. Engagement by a publisher of numerous agents for the distribu-
tion of its magazines exclusively, when done in the orderly develop-
ment of the business and without unlawful motive, held not an 
unfair method of competition, within the Federal Trade Commis-
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sion Act, although many of the agents, when so engaged, were 
general distributers of newspapers and magazines. P. 582.

270 Fed. 881, affirmed.

Certiorari  to a decree of the Circuit Court of Appeals 
which set aside an order entered against the respondent 
by the Federal Trade Commission.

Mr. Solicitor General Beck, with whom Mr. W. H. 
Fuller and Mr. Adrien F. Busick were on the briefs, for 
petitioner.

It was the manifest purpose of Congress to make the 
Commission the judge of the weight of the evidence and 
to make its findings conclusive upon the court if there 
was any legal evidence in the record to support them. 
Wholesale Grocers Assn. v. Federal Trade Commission, 
277 Fed. 657; National Harness Manufacturers’ Assn. v. 
Federal Trade Commission, 261 Fed. 170.

It has been generally held by this Court that where a 
statute makes the findings of fact by an administrative 
body conclusive if supported by evidence, the administra-
tive body is the judge of the weight and effect of the evi-
dence. Interstate Commerce Commission v. Louisville 
& Nashville R. R. Co., 227 U. S. 88. The right asserted 
by the court below to make additional findings deprives 
the Commission of its statutory authority to pass upon 
the weight and effect of the evidence. Manifestly, the 
court and the Commission may differ on these points, and 
the finding by the court, therefore, be contrary to a find-
ing by the Commission. The court should have remanded 
the case to the Commission with instructions to find the 
additional facts. This Court has consistently held this 
to be the proper practice in cases arising under the Com-
merce Act. Louisville & Nashville R. R. Co. v. Behlmer, 
175 U. S. 648; Interstate Commerce Commission v. Clyde 
S. S. Co., 181 U. S. 29; Interstate Commerce Commission 
v. Chicago, Burlington de Quincy R. R. Co., 186 U. S. 320.
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The findings made by the court are contrary to those 
made by the Commission, and in part contrary to the 
evidence.

Both contracts of the respondent company are contracts 
of sale. ,

Whether the second contract is one of agency or of sale 
must be determined from the surrounding circumstances. 
Merely styling it an agency contract and the parties prin-
cipal and agent is not controlling. Dr. Miles Medical Co. 
v. Park & Sons Co., 164 Fed. 803; Poirier Mjg. Co. n . 
Kitts, 18 N. Dak. 556; American Seeding Machine 
Co. v. Stearns, 109 App. Div. 192; Henry Bill Pub. Co. 
v. Durgin, 101 Mich. 458. Nor will the mere inclusion 
in the contract of a clause reserving the title in the seller 
make the contract one of agency or consignment. A con-
tract containing such a reservation may, nevertheless, be 
one of absolute or of conditional sale. Re Carpenter, 125 
Fed. 831; Sutton v. Baker, 91 Minn. 12; Poirier Mjg. Co. 
v. Kitts, 18 N. Dak. 556; Arbuckle Bros. v. Gates, 95 
Va. 802.

If the transaction constitutes a conditional sale, it is 
within the terms of § 3 of the Clayton Act, which covers 
“ a sale or contract for sale ” on condition that the pur-
chaser shall not deal in the goods of a competitor or com-
petitors of the seller. There is ample authority to hold 
that there is here at least a conditional sale, title to pass 
to the dealers upon resale of the publications. Cbicker-
ing v. Bastress, 130 Ill. 206; Granite Roofing Co. v. Cosier, 
82 Mich. 466; Blow v. Spear, 43 Mo. 496; Lemp n . Ryus, 
7 Colo. App. 37; House v. Beak, 141 Ill. 290; In re Morris, 
156 Fed. 597; Re Carpenter, 125 Fed. 831; Re Wells, 140 
Fed. 752; Re Rose, 206 Fed. 991.

A particular feature of the contract which unmistakably 
stamps it as a contract of sale is found in a clause in which 
the dealer guarantees to sell a specified number of the re-
spondent’s magazines. Under another he is required to
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deposit money with the respondent, which is held by the 
latter to insure the faithful performance by the dealer of 
his obligations and guarantees. The only guarantee which 
the dealer makes is to sell a specified number of the re-
spondent’s publications. If he fails his deposit is liable 
for the price of those unsold. See Straus v. Victor Talk-
ing Machine Co., 243 U. S. 490, 498.

The real character of the transaction as a sale is unmis-
takably stamped by the circumstances under which the 
contracts were made. The first contracts were clearly 
contracts of sale. When the validity of these contracts 
was questioned and when the District Court practically 
held them to be contracts of sale, the respondent sought, 
by merely changing the form of the contract, to disguise 
its purpose and to retain all the benefits of the old con-
tract, including the exclusion of real competitors from the 
wholesale channels of distribution, and yet by such change 
of form to escape the prohibitions of the Clayton Act. 
The real relation of the parties remains the same under 
the new contract. The character of the business of the 
dealers is still that of independent traders, buying and 
selling for their own account—not as commission men or 
factors. As such independent dealers they still constitute, 
in all instances, a valuable channel of distribution for pub-
lishers of newspapers and magazines; in many instances 
they are the only, and in others the most important, 
wholesale outlet for such publishers. Park v. Hartman, 
153 Fed. 24.

Respondent’s sales are made upon the condition that 
the dealer shall not deal in the publications of com-
petitors.

The effect of the respondent’s sales and contracts for 
sale is to substantially lessen competition. Standard 
Fashion Co. n . Magrane-Houston Co., 258 U. S. 346; 
United States v. United Shoe Machinery Co., 264 Fed. 
138, 168; United States v. Keystone Watch Case Co., 218 
Fed. 502.
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Respondent’s contracts constitute an unfair method of 
competition. The effect of the contracts to substantially 
lessen competition is identical, whether in form they be 
contracts of agency or contracts of sale. This Court has 
held in Federal Trade Commission v. Gratz, 253 U. S. 
421, and more recently in Federal Trade Commission v. 
Beech-Nut Packing Co., 257 U. S. 441, that the prohibi-
tion against the use of unfair methods of competition 
extends to all practices contrary to public policy “ because 
of their dangerous tendency unduly to hinder competi-
tion or create a monopoly.”

In these two decisions, and in Federal Trade Commis-
sion v. Winsted Hosiery Co., 258 U. S. 483, this Court 
holds that the language of the Trade Commission Act is 
sufficiently inclusive to reach all acts or practices which 
have the prohibited effect of unduly hindering or sup-
pressing competition.

Where the results prohibited by § 3 are accomplished 
through contracts which are in form contracts of agency, 
but where the surrounding facts disclose that the so-called 
agents are in fact wholesale independent traders, and the 
real purpose of the contracts is to exclude competitors 
from the usual channels of distribution, this Court will 
apply the provisions of the Trade Commission Act and 
declare the use of the contracts to be an unfair method of 
competition. Dr. Mile's Medical Co. v. Park & Sons Co., 
164 Fed. 803.

While under the decisions of this Court the prohibition 
against unfair methods of competition may include a case 
of unfair trading at common law, since such methods of 
competition are contrary to good morals because char-
acterized by fraud, it also includes those practices which 
are in no wise characterized by fraud but which have a 
dangerous tendency unduly to hinder competition.

Mr. John G. Milburn, with whom Mr. Joseph W. Welsh, 
Mr. John G. Milburn, Jr., and Mr. Ralph B. Evans were 
on the brief, for respondent.
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Court.

The court below entered a decree setting aside an order 
of the Trade Commission, dated July 21, 1919, which di-
rected respondent Publishing Company to cease and de-
sist from entering into or enforcing agreements prohibit-
ing wholesalers from selling or distributing the maga-
zines or newspapers of other publishers. 270 Fed. 881. 
And the cause is here by certiorari.

The Commission issued an original complaint July 5, 
1917, based mainly on a restrictive clause in existing con-
tracts with so-called district agents. Thereafter, respond-
ent changed its agreement. An amended complaint fol-
lowed, which amplified the original allegations and at-
tacked the second contract and consequent conditions.

The first section of the amended complaint declares 
there is reason to believe that respondent has been and 
is using unfair methods of competition contrary to § 5, 
Act of Congress approved September 26, 1914, c. 311, 38 
Stat. 717,1 and specifically charges: That respondent, a

*Sec. 5. That unfair methods of competition in commerce are 
hereby declared unlawful.

The commission is hereby empowered and directed to prevent per-
sons, partnerships, or corporations, except banks, and common car-
riers subject to the Acts to regulate commerce, from using unfair 
methods of competition in commerce.

Whenever the commission shall have reason to believe that any 
such person, partnership, or corporation has been or is using any 
unfair method of competition in commerce, and if it shall appear to 
the commission that a proceeding by it in respect thereof would be 
to the interest of the public, it shall issue and serve upon such 
person, partnership, or corporation a complaint stating its charges 
in that respect, and containing a notice of a hearing upon a day and 
at a place therein fixed at least thirty days after the service of said 
complaint. The person, partnership, or corporation so complained of 
shall have the right to appear at the place and time so fixed and 
show cause why an order should not be entered by the commission
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Pennsylvania corporation with principal place of busi-
ness at Philadelphia, has long engaged in publishing, sell-
ing and circulating weekly and monthly periodicals in 
interstate commerce. That with intent, purpose and 
effect of suppressing competition in the publication, sale 
and circulation of periodicals it now refuses and for some 
months past has refused to sell its publications to any 
dealer who will not agree to refrain from selling or dis-
tributing those of certain competitors to other dealers or 
distributors. That with the same intent, purpose and 
effect it is making and for several months last past 
has made contracts with numerous wholesalers to dis-
tribute its periodicals as agents, and not to distribute 
those of other publishers without permission. That 
wholesalers so restricted are the principal and often the 
only medium for proper distribution of weekly and 

requiring such person, partnership, or corporation to cease and desist 
from the violation of the law so charged in said complaint. . . . 
If upon such hearing the commission shall be of the opinion that the 
method of competition in question is prohibited by this Act, it shall 
make a report in writing in which it shall state its findings as to the 
facts, and shall issue and cause to be served on such person, partner-
ship, or corporation an order requiring such person, partnership, or 
corporation to cease and desist from using such method of competi-
tion. . . .

If such person, partnership, or corporation fails or neglects to obey 
such order of the commission while the same is in effect, the commis- 
sion may apply to the circuit court of appeals of the United States, 
within any circuit where the method of competition in question was 
used or where such person, partnership, or corporation resides or 
carries on business, for the enforcement of its order, and shall certify 
and file with its application a transcript of the entire record in the 
proceeding, including all the testimony taken and the report and 
order of the commission. Upon such filing of the application and 
transcript the court shall cause notice thereof to be served upon such 
person, partnership, or corporation and thereupon shall have juris-
diction of the proceeding and of the question determined therein, and 
shall have power to make and enter upon the pleadings, testimony, 
and proceedings set forth in such transcript a decree affirming, modi-
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monthly periodicals in various localities throughout the 
United States, and many of the so-called agents formerly 
operated under contracts with respondent which abridged 
their liberty of resale.

The second section declares there is reason to believe 
respondent is violating § 3, Act of Congress approved Oc-
tober 15, 1914,—Clayton Act—c. 323, 38 Stat. 730/ and

fying, or setting aside the order of the commission. The findings of 
the commission as to the facts, if supported by testimony, shall be 
conclusive. If either party shall apply to the court for leave to 
adduce additional evidence, and shall show to the satisfaction of the 
court that such additional evidence is material and that there were 
reasonable grounds for the failure to adduce such evidence in the 
proceeding before the commission, the court may order such addi-
tional evidence to be taken before the commission and to be adduced 
upon the hearing in such manner and upon such terms and conditions 
as to the court may seem proper. . . .

Any party required by such order of the commission to cease and 
desist from using such method of competition may obtain a review 
of such order in said circuit court of appeals by filing in the court 
a written petition praying that the order of the commission be set 
aside. A copy of such petition shall be forthwith served upon the 
commission, and thereupon the commission forthwith shall certify 
and file in the court a transcript of the record as hereinbefore pro-
vided. Upon the filing of the transcript the court shall have the 
same jurisdiction to affirm, set aside, or modify the order of the com-
mission as in the case of an application by the commission for the 
enforcement of its order, and the findings of the commission as to 
the facts, if supported by testimony, shall in like manner be 
conclusive.

1 “ Sec. 3. That it shall be unlawful for any person engaged in com-
merce, in the course of such commerce, to lease or make a sale or 
contract for sale of goods, wares, merchandise, machinery, supplies or 
other commodities, whether patented or unpatented, for use, con-
sumption or resale within the United States or any Territory thereof 
or the District of Columbia or any insular possession or other place 
under the jurisdiction of the United States, or fix a price charged 
therefor, or discount from, or rebate upon, such price, on the condi-
tion, agreement or understanding that the lessee or purchaser thereof 
shall not use or deal in the goods, wares, merchandise, machinery,
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specifically charges: That respondent publishes, sells and 
circulates weekly and monthly periodicals in interstate 
commerce. That for some months past, in such com-
merce, it has sold and is now selling and making contracts 
for the sale of its publications and periodicals for use and 
resale and is fixing the price charged on condition, agree-
ment or understanding that the purchaser shall not sell 
other publications or periodicals, thereby substantially 
lessening competition and tending to create a monopoly.

Respondent replied to the notice to show cause why it 
should not be required to desist “ from the violations of 
law charged in this complaint.” It denied unlawful con-
duct and claimed that the parties contracted with as 
agents were such in fact; that their services were neces-
sary for the maintenance of the plan originated by it of 
distributing publications through school boys, who require 
special superintendence; and further, that such agents 
had lawfully agreed to abstain from other connections 
and devote their time and attention to superintending 
the boys and to the general upbuilding of sales. Copies 
of respondent’s first and second agreements with dis-
tributors accompanied the answer. The first had then 
been superseded and largely discontinued.

The second contract provides that upon requisition re-
spondent will consign its publications to the agent as he 
may require, retaining title until they are sold; that the 
agent will supply the demand of boys and dealers at speci-
fied prices; will use reasonable efforts and devote all nec- 

supplies or other commodities of a competitor or competitors of the 
lessor or seller, where the effect of such lease, sale, or contract for 
sale or such condition, agreement or understanding may be to sub-
stantially lessen competition or tend to create a monopoly in any line 
of commerce.”

Section 11 authorizes the Trade Commission to enforce § 3, with 
certain exceptions, and directs that this shall be done as prescribed 
by the act establishing the Commission, supra, with like power of 
review in the courts.
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essary time to promoting the sales of such publications; 
“ that without the written consent of the publisher he 
will not display, deliver or sell any copies of any one of 
said publications before the authorized publication date 
as specified in the printed requisition blanks, or dispose of 
any copies of said publications in the territory of any 
other district agent or special agent of the publisher, or 
act as agent for or supply at wholesale rates any periodi-
cals other than those published by the publisher, or di-
rectly or indirectly furnish to any other publisher or 
agent the names and addresses of the persons to whom the 
publisher’s publications are sold or delivered; ” that sub-
ject to the principal’s direction and control the agent shall 
train, instruct and supervise an adequate force of boys for 
distributing the publications; and that he will return un-
sold copies, their cover pages or headings.

After taking much testimony—2500 pages—the Com-
mission made a brief and rather vague report of two pages, 
containing findings and conclusions based on the second 
contract with dealers and without direct reference to the 
earlier one. The substance of the report follows.

Paragraph one. Respondent, a Pennsylvania corpora-
tion with principal place of business at Philadelphia, is 
engaged in publishing, selling and distributing weekly and 
monthly periodicals among the States.

Paragraph two. “ That in the course of such commerce, 
the respondent has entered into contracts with certain 
persons, partnerships or corporations to sell or distribute 
its magazines, by the terms of which contracts such per-
sons, partnerships or corporations, have agreed, among 
other things, not to ‘act as agent for or supply at whole-
sale rates any periodicals other than those published by 
the publisher,’1—the respondent herein—without the 
written consent of such publisher; that of such persons,

1 These words are quoted from the second contract.
45646°—23------37
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partnerships or corporations, approximately jour hundred 
jorty-seven (^7), hereinajter rejerred to as ‘dealers,’ 
are and previous to entering into such contracts with 
respondent were regularly engaged in the business of 
wholesale dealers in newspapers or magazines, or both, 
and as such are as aforesaid engaged in the sale or distri-
bution of magazines, or newspapers, or both, of other pub-
lishers; that many of said four hundred forty-seven (44?) 
dealers, and many others who have become such whole-
sale dealers since entering into such contracts, bound by 
said contract provision as aforesaid, have requested re-
spondent’s permission to engage also in the sale or distri-
bution of certain publications competing in the course of 
said commerce, with those of respondent, which permis-
sion as to said competing publications has been uniformly 
denied by respondent; that in enforcing said contract pro-
vision as to said dealers, and in denying them said per-
mission, respondent has prevented and now prevents cer-
tain of its competitors from utilizing established channels 
for the general distribution or sale of magazines or news-
papers, or both, of different and sundry publishers; that 
such established channels are in most instances the prin-
cipal and most efficient, and in numerous cases, the only 
medium for the distribution of such publications in the 
various localities of the United States; that such method 
of competition so employed by respondent in the course of 
such commerce, as aforesaid, has proved and is unfair.”

Paragraph three. “ That in the course of such com-
merce, the respondent has made sales of its magazines to, 
or entered into contracts for the sale of the same with 
certain persons, partnerships or corporations, by the terms 
of which sales or contracts for such sales, such persons, 
partnerships or corporations have agreed, among other 
things ” [here follow, without material change, the words 
of paragraph two printed, supra, in italics]; “ that the 
effect of said contract provision has been, and is, to sub-
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stantially lessen competition with respondent’s magazines 
and tends to create for the respondent a monopoly in the 
business of publishing magazines of the character of those 
published by respondent.”

The Commission concluded that the method of compe-
tition described in paragraph two of the report violates 
§ 5, Act of September 26, 1914, and that the acts and con-
duct specified in the third paragraph violate § 3, Act of 
October 15, 1914. And it thereupon ordered: That the 
respondent cease and desist, while engaged in interstate 
commerce, from entering into any contracts, agreements 
or understandings which forbid persons, partnerships or 
corporations already engaged iji the sale or distribution of 
magazines or newspapers, or both, of other publishers, from 
acting as agents for, selling or supplying to others at whole-
sale rates, periodicals other than respondent’s without its 
consent; and from contracting with those already engaged 
in the sale or distribution of magazines or newspapers, or 
both, of other publishers, forbidding them from selling or 
distributing or continuing to sell or distribute the same; 
and from enforcing any provision of an outstanding con-
tract whereby one now engaged in the sale or distribution 
of magazines or newspapers, or both, of other publishers 
is forbidden to sell or distribute the same without re-
spondent’s permission.

The statute provides (§ 5) that when the Commission’s 
order is duly challenged it shall file a transcript of the 
record, and thereupon the court shall have jurisdiction 
of the proceedings and the question determined therein 
and shall have power to make and enter, upon the plead-
ings, testimony and proceedings, a decree affirming, modi-
fying or setting aside the order; but the Commission’s 
findings as to the facts, if supported by evidence, shall be 
conclusive. The court is also empowered to order the 
taking of additional evidence for its consideration.

We have heretofore pointed out that the ultimate de-
termination of what constitutes unfair competition is for
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the court, not the Commission; and the same rule must 
apply when the charge is that leases, sales, agreements or 
understandings substantially lessen competition or tend 
to create monopoly. Federal Trade Commission n . Gratz, 
253 U. S. 421, 427.

Manifestly, the court must inquire whether the Com-
mission’s findings of fact are supported by evidence. If 
so supported, they are conclusive. But as the statute 
grants jurisdiction to make and enter, upon the pleadings, 
testimony and proceedings, a decree affirming, modifying 
or setting aside an order, the court must also have power 
to examine the whole record and ascertain for itself the 
issues presented and whether there are material facts not 
reported by the Commission. If there be substantial evi-
dence relating to such facts from which different conclu-
sions reasonably may be drawn, the matter may be and 
ordinarily, we think, should be remanded to the Com-
mission—the primary fact-finding body—with direction 
to make additional findings, but if from all the circum-
stances it clearly appears that in the interest of justice the 
controversy should be decided without further delay the 
court has full power under the statute so to do. The 
language of the statute is broad and confers power of re-
view not found in the Interstate Commerce Act. Louis-
ville & Nashville R. R. Co. v. Behlmer, 175 U. S. 648, 675, 
676; Interstate Commerce Commission v. Clyde 8. S. Co., 
181 U. S. 29, 32; and Interstate Commerce Commission n . 
Chicago, Burlington & Quincy R. R. Co., 186 U. S. 320, 
340, while helpful as to proper practice, do not determine 
the present problem.

Here we find a vague general complaint charging unfair 
methods of competition and also sales and contracts for 
sales on condition that the purchaser shall not deal in 
other publications. This is followed by an answer set-
ting out the original agreement with dealers and also the 
substituted form. The findings of fact make no refer-
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ence whatever to the first agreement, but do show that 
respondent had entered into the second (quoting its lan-
guage) with “ certain ” (no number is given but there 
were 1535) persons, partnerships and corporations, ap-
proximately 447 of whom before making such contracts 
were wholesale dealers in newspapers and magazines. 
Further, that many of this 447, as well as other parties to 
such contracts, have been denied permission to distribute 
the periodicals of other publishers. And that in these 
ways the most efficient established channels of distribu-
tion have been closed to competitors, competition less-
ened and a tendency to monopoly established.

The present record clearly discloses the development of 
respondent’s business, how it originated the plan of sell-
ing through school boys, the necessity for exclusive agents 
to train and superintend these boys and to devote their 
time and attention to promoting sales, and also contracts 
with 1535 such agents. The Commission’s report sug-
gests no objection as to 1088 of these representatives 
who, prior to their contracts, had not been engaged in 
selling and, distributing newspapers or periodicals for 
other publishers. There is no sufficient evidence to show 
that respondent intended to practice unfair methods or 
unduly to suppress competition or to acquire monopoly, 
unless this reasonably may be inferred from making and 
enforcing the second or substituted agreement with many 
important wholesale dealers throughout the country.

Judged by its terms, we think this contract is one of 
agency, not of sale upon condition, and the record reveals, 
no surrounding circumstances sufficient to give it-a dif-
ferent character. This, of course, disposes of the charges 
under the Clayton Act.

The engagement of competent agents obligated to de-
vote their time and attention to developing the princi-
pal’s business, to the exclusion of all others, where noth-
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ing else appears, has long been recognized as proper and 
unobjectionable practice. The evidence clearly shows 
that respondent’s agency contracts were made without 
unlawful motive and in the orderly course of an expand-
ing business. It does not necessarily follow because 
many agents had been general distributors, that their 
appointment and limitation amounted to unfair trade 
practice. And such practice cannot reasonably be in-
ferred from the other disclosed circumstances. Having 
regard to the undisputed facts, the reasons advanced to 
vindicate the general plan are sufficient.

Effective competition requires that traders have large 
freedom of action when conducting their own affairs. 
Success alone does not show reprehensible methods, al-
though it may increase or render insuperable the difficul-
ties which rivals must face. The mere selection of com-
petent, successful and exclusive representatives in the 
orderly course of development can give no just cause for 
complaint, and, when standing alone, certainly affords no 
ground for condemnation under the statute.

In the present cause the Commission has not found all 
the material facts, but considering those which it has 
found and the necessary effect of the evidence, the order 
to desist is clearly wrong and should be set aside without 
further delay.

Affirmed.

Mr . Chief  Justi ce  Taft , doubting.

k The sentence in the majority opinion, which makes me 
express doubt, is that discussing the duty of the court in 
reviewing the action of the Federal Trade Commission 
when it finds that there are material facts not reported by 
the Commission. The opinion says:

“ If there be substantial evidence relating to such facts 
from which different conclusions reasonably may be 
drawn, the matter may be and ordinarily, we think, should
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be remanded to the Commission—the primary fact-finding 
body—with direction to make additional findings, but if 
from all the circumstances it clearly appears that in the 
interest of justice the controversy should be decided with-
out further delay the court has full power under the 
statute so to do.”

If this means that where it clearly appears that there 
is no substantial evidence to support additional findings 
necessary to justify the order of the Commission com-
plained of, the court need not remand the case for fur-
ther findings, I concur in it. It is because it may bear 
the construction that the court has discretion to sum up 
the evidence pro and con on issues undecided by the Com-
mission and make itself the fact-finding body, that I ven-
ture with deference to question its wisdom and correctness. 
I agree that in the further discussion of the evidence, the 
reasoning of the opinion of the Court would seem to 
justify the view that it does not find the evidence suffi-
cient to support additional findings by the Commission 
justifying its order. I only register this doubt because I 
think it of high importance that we should scrupulously 
comply with the evident intention of Congress that the 
Federal Commission be made the fact-finding body and 
that the Court should in its rulings preserve the Board’s 
character as such and not interject its views of the facts 
where there is any conflict in the evidence.

I am authorized to say that Mr . Just ice  Brand eis  
concurs with me in this.
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AMERICAN RAILWAY EXPRESS COMPANY' v. 
LINDENBURG.

CERTIORARI TO THE SUPREME COURT OF APPEALS OF THE 
STATE OF WEST VIRGINIA.

No. 138. Argued December 4, 1922.—Decided January 8, 1923.

1. In a proceeding under the Cummins Amendment (amended by 
Act of August 9, 1916, c. 301, 39 Stat. 441,) the Interstate Com-
merce Commission authorized various express companies to main-
tain rates dependent upon declared or agreed values of property 
shipped and authorized a new form of receipt; and thereafter 
another express company, not a party to the proceeding nor 
mentioned in the Commission’s order, published and filed with the 
Commission a tariff referring to the order and containing the form 
of receipt, and put the tariff in effect. Held that, in the absence 
of proof to the contrary, it would be presumed that the action of 
the company was authorized by the Commission. P. 588.

2. A stipulation in an express receipt is not rendered unlawful by 
the presence of others which are so, but which are separable from 
it and inapplicable to the shipment in question or to the obligations 
of the carrier respecting it. P. 589.

3. The Cummins Amendment, in allowing carriers, when expressly 
authorized by the Interstate Commerce Commission, to “ estab-
lish and maintain rates dependent upon the value declared in 
writing by the shipper or agreed upon in writing as the released 
value ”, does not require the signature of the shipper. P. 590.

4. A shipper, by receiving and acting upon an express receipt, for 
an interstate shipment, signed only by the carrier, assents to its 
terms, and it thereby becomes the written agreement of the par-
ties. P. 591.

5. And where the terms of the receipt and the carrier’s lawful filed 
schedules show that the charge made was based upon a specified 
valuation of the goods, by which the carrier’s liability was to be 
limited, the shipper is presumed to have known this, and is 
estopped from asserting a higher value when goods are damaged 
in transit. P. 591.

88 W. Va. 439, reversed.



AMER. RY. EXP. CO. v. LINDENBURG. 585

584 Opinion of the Court.

Certi orari  to a judgment of the Supreme Court of Ap-
peals of West Virginia affirming a judgment against the 
petitioner in an action against it brought by the respond-
ent to recover for damages to goods shipped.

Mr. A. M. Hartung, with whom Mr. H. S. Marx and 
Mr. Staige Davis were on the brief, for petitioner.

Mr. E. B. Dyer and Mr. Morgan Owen for respondent.

Mr . Just ice  Suther land  delivered the opinion of the 
Court.

On July 22, 1918, at Indianapolis, Indiana, respondent 
caused to be delivered to petitioner two trunks weighing 
200 pounds and 100 pounds, respectively, and a package 
weighing 10 pounds, for transportation to him at Charles-
ton, West Virginia. A receipt was given for the prop-
erty, which recited that its terms and conditions were 
agreed to by the shipper. The receipt, among other 
things, stipulated that in no event “ shall this Company 
be held liable or responsible, nor shall any demand be 
made upon it beyond the sum of fifty dollars upon any 
shipment of 100 lbs. or less, and for not exceeding 50 
cents per pound upon any shipment weighing more than 
100 lbs., and the liability of the Express Company is 
limited to the value above stated unless the just and true 
value is declared at time of shipment, and the declared 
value in excess of the value above specified is paid for, or 
agreed to be paid for, under this Company’s schedule of 
charges Jor excess value.”

This receipt was produced at the trial and put in evi-
dence by the respondent in support of his action. At the 
time of the shipment the value of the property was neither 
stated by the respondent nor demanded by the petitioner. 
The charges paid were on the basis of the limited liability 
set forth in the receipt. One of the trunks when delivered
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at destination was in bad order, some of the goods therein 
being damaged and others destroyed. Respondent alleged 
damages in the sum of $1,500.00. Petitioner answered, 
admitting liability for $110.00, under the terms of the 
receipt. The trial court gave judgment for $916.15, which 
the state appellate court affirmed. 88 W. Va. 439. The 
case is here oh certiorari.

The case is governed by the provisions of the Cummins 
Amendment, Act of March 4, 1915, c. 176, 38 Stat. 1196, 
as amended by the Act of August 9, 1916, c. 301, 39 Stat. 
441. The amendment requires every common carrier re-
ceiving property for interstate transportation to issue a 
receipt or bill of lading, and makes it liable for the full, 
actual loss, damage or injury to such property caused by 
it or any connecting carrier participating in the trans-
portation on a through bill of lading, notwithstanding any 
limitation of liability of the amount of recovery or repre-
sentation or agreement as to value. Any such attempted 
limitation is declared to be unlawful and void. Then fol-
lows a proviso, which appears in full in the margin,1 and 
the question for determination is whether, under the facts, 
the case is within its terms.

1 “ Provided, however, That the provisions hereof respecting lia-
bility for full actual loss, damage, or injury, notwithstanding any limi-
tation of liability or recovery or representation or agreement or 
release as to value, and declaring any such limitation to be unlawful 
and void, shall not apply, first, to baggage carried on passenger trains 
or boats, or trains or boats carrying passengers; second, to property, 
except ordinary live stock, received for transportation concerning 
which the carrier shall have been or shall hereafter be expressly 
authorized or required by order of the Interstate Commerce Com-
mission to establish and maintain rates dependent upon the value 
declared in writing by the shipper or agreed upon in writing as the 
released value of the property, in which case such declaration or 

The Interstate Commerce Commission on April 2, 1917, 
in a proceeding wherein the Adams Express Company and 
a number of other express companies (but not including
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this petitioner) were parties, made an order in conformity 
with this proviso, authorizing the express companies to 
maintain rates dependent upon the value declared in 
writing by the shipper or agreed upon in writing as the 
released value of the property. The basic rate to be 
established was upon a valuation not exceeding $50 for 
any shipment of 100 pounds or less, or not exceeding 50 
cents per pound for any shipment in excess of 100 pounds, 
the rates to be progressively increased with increased valu-
ations. The express companies were further authorized, 
after notice, to amend the terms and conditions of the 
uniform express receipt in accordance with a form pre-
scribed.

The new form, so prescribed, contained a provision to 
the effect that “ in consideration of the rate charged for 
carrying said property, which is dependent upon the 
value thereof and is based upon an agreed valuation of 
not exceeding fifty dollars for any shipment of 100 pounds 
or less, and not exceeding fifty cents per pound, actual 
weight, for any shipment in excess of 100 pounds,” the 
shipper agrees, unless a greater value be declared at the 
time of shipment, that the company shall not be liable in 
any event for more than these amounts. At the time of 
the shipment, the evidence shows there was in effect a 
tariff of petitioner governing transportation between 
Indianapolis and Charleston, duly published and filed 

agreement shall have no other effect than to limit liability and recov-
ery to an amount not exceeding the value so declared or released, and 
shall not, so far as relates to values, be held to be a violation of 
section ten of this Act to regulate commerce, as amended; and any 
tariff schedule which may be filed with the commission pursuant to 
such order shall contain specific reference thereto and may establish 
rates varying with the value so declared or agreed upon; and the 
commission is hereby empowered to make such order in cases where 
rates dependent upon and varying with declared or agreed values 
would, in its opinion, be just and reasonable under the circumstances 
and conditions surrounding the transportation.”
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with the Interstate Commerce Commission, setting forth 
the form of receipt prescribed by the Commission; and 
that the charges made were in accordance with this tariff. 
The receipt issued by petitioner, it will be seen, limits the 
liability of the petitioner, not in the precise words of, but 
substantially in accordance with, the provision contained 
in the receipt authorized by the Commission; but it was 
upon an old form which had been used previous to the 
order of the Commission and contained some conditions 
which were contrary to and declared to be void by the 
Cummins Amendment. Neither the receipt nor any 
declaration or agreement was signed by respondent or by 
anyone in his behalf.

The judgment of the state appellate court is made to 
rest upon the sole ground that petitioner did not take 
from the shipper a written declaration of value or a writ-
ten agreement as to value signed by him. Respondent 
here seeks to justify the judgment upon other grounds as 
well; and these we first consider.

In the first place, it is said that petitioner was never 
expressly authorized or required by the Interstate Com-
merce Commission to establish or maintain rates depend-
ent upon declared or agreed values. It is true the order 
of the Commission, hereinbefore referred to, was made in 
a proceeding in which petitioner’s name did not appear, 
but petitioner subsequently published and filed with the 
Commission a tariff, specifically referring to the order of 
the Commission in that proceeding and containing the 
form of receipt therein authorized, which tariff was in 
effect at the time of the shipment, and had been in effect 
for more than a year prior thereto. The transportation 
charges were in conformity with the tariff, and the receipt 
issued, in so far as the limitation of liability is concerned, 
was in substantial accord with the authorized receipt. 
The petitioner appears to have proceeded upon the as-
sumption that the publication and filing of the tariff were
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authorized by the Commission’s order, and there is noth-
ing in the record to indicate that the Commission did not 
so regard it. A copy of the tariff, certified by the Secre-
tary of the Commission, was put in evidence. If these 
facts do not warrant the logical inference of a grant of 
authority, they do afford the basis for a legal presumption 
to that effect, for, if petitioner was not duly authorized by 
the Commission, its action in attempting to limit its lia-
bility was unlawful, and, as this Court said in Cincinnati, 
New Orleans & Texas Pacific Ry. Co. v. Rankin, 241 
U. S. 319, 327:

“ It cannot be assumed, merely because the contrary 
has not been established by proof, that an interstate car-
rier is conducting its affairs in violation of law. Such a 
carrier must comply with strict requirements of the Fed-
eral statutes or become subject to heavy penalties, and in 
respect of transactions in the ordinary course of business 
it is entitled to the presumption of right conduct.”

It is a rule of general application that “ where an act 
is done which can be done legally only after the perform-
ance of some prior act, proof of the later carries with it a 
presumption of the due performance of the prior act.” 
Knox County v. Ninth National Bank, 147 U. S. 91, 97. 
See also New York Central & Hudson River R. R. Co. v. 
Beaham, 242 U. S. 148, 151; Young v. South Tredegar 
Iron Co., 85 Tenn. 189; Scottish Commercial Insurance 
Co. v. Plummer, 70 Me. 540, 544.

In the absence of proof to the contrary, we, therefore, 
indulge the presumption that in basing its transportation 
charges upon the values recited in the receipt, the peti-
tioner had due authority.

It is next contended that the receipt which was issued 
was unlawful and void because it contained conditions for-
bidden by the Cummins Amendment and prior statutes, 
the principal condition being a limitation of the carrier’s 
liability to its own routes or lines. But it does not appear 
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that the shipment in question came within the terms of 
any of these conditions or that the obligations of peti-
tioner in respect of the matter were in any way affected 
thereby. Assuming their unlawful character, there is no 
difficulty in separating them from the condition limiting 
the liability by the declared valuation. We do not, there-
fore, deem it necessary to inquire in respect of the nature 
or extent of these alleged unlawful conditions, since, in 
any event, their presence would not have the effect of 
rendering unenforceable the severable, valid provision 
here relied upon. McCullough v. Virginia, 172 U. S. 102, 
113; United States v. Bradley, 10 Pet. 343, 360; Chicago, 
St. Louis & New Orleans R. R. Co. v. Pullman Southern 
Car Co., 139 U. S. 79, 91. In Pickering v. Ilfracombe Ry. 
Co., L. R. 3 C. P. C. 235, 250, the rule is stated by 
Willes, J., as follows: “The general rule is that, where 
you cannot sever the illegal from the legal part of a 
covenant, the contract is altogether void;’but, where you 
can sever them, whether the illegality be created by stat-
ute or by the common law, you may reject the bad part 
and retain the good.” See also Cincinnati Packet Co. v. 
Bay, 200 U. S. 179, 185.

We come now to the point on which the judgment of 
the state appellate court is grounded. That court held 
that the petitioner should have given the shipper “ a re-
ceipt specifying a value fixed by himself, and evidenced 
by his signature. ... A writing not signed by him, 
although specifying value, was not a declaration or agree-
ment in writing by him.” 88 W. Va. 439, 443-4.

Neither the statute nor the order of the Commission 
requires the signature of the shipper. The pertinent 
words of the statute are: . . rates dependent upon
the value declared in writing by the shipper or agreed 
upon in writing as the released value. . . .” It is not 
to be supposed that the Commission would attempt to 
add anything to the substantive requirements of the stat-
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ute, and its order does not purport to do so; but the form 
of receipt which the express companies were authorized to 
adopt contains a recital to the effect that as evidence of 
the shipper’s agreement to the printed conditions he 
“accepts and signs this receipt,” and a blank space is 
provided for his signature. Naturally, such signature 
would be desirable as constituting the most satisfactory 
evidence of the shipper’s agreement, but it is not made a 
prerequisite without which no agreement will result, and 
a subsequent report of the Commission on the subject of 
bills of lading is persuasive evidence that there was no 
such intention. In the Matter of Bills of Lading, 52 
I. C. C. 671, 681, where it is said:

“ It is sufficient if the shipper accepts the carrier’s bill 
of lading without himself signing it. It becomes binding 
upon him by his acceptance, he being presumed to know 
and accept the conditions of the written bill of lading.”

The respondent, by receiving and acting upon the re-
ceipt, although signed only by the petitioner, assented to 
its terms and the same thereby became the written agree-
ment of the parties. McMillan v. Michigan, S. & N. I. 
R. R. Co., 16 Mich. 79; The Henry B. Hyde, 82 Fed. 681. 
In the absence of a statutory requirement, signing by the 
respondent was not essential. Missouri, Kansas & Texas 
Ry. Co. v. McCann, 174 U. S. 580, 590; Inman & Co. v. 
Seaboard Air Line Ry. Co., 159 Fed. 960, 966. His signa-
ture, to be sure, would have brought into existence addi-
tional evidence of the agreement but it was not necessary 
to give it effect. See Girard Insurance & Trust Co. v. 
Cooper, 162 U. S. 529, 543. And his knowledge of its 
contents will be presumed. Cau v. Texas & Pacific Ry. 
Co., 194 U. S. 427, 431; Kansas City Southern Ry. Co. 
v. Carl, 227 U. S. 639, 652, 653, 656. “ The receipt which 
was accepted showed that the charge made was based 
upon a valuation of fifty dollars unless a greater value 
should be stated therein. The knowledge of the shipper
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that the rate was based upon the value is to be presumed 
from the terms of the bill of lading and of the published 
schedules filed with the Commission.” Adams Express 
Co. v. Croninger, 226 U. S. 491, 508-509, 510. Having 
accepted the benefit of the lower rate dependent upon the 
specified valuation, the respondent is estopped from as-
serting a higher value. To allow him to do so would be 
to violate the plainest principles of fair dealing. Hart v. 
Pennsylvania R. R. Co., 112 U. S. 331, 340; Adams Ex-
press Co. v. Croninger, supra. In Kansas City Southern 
Ry. Co. v. Carl, supra, this Court said: “ To permit such 
a declared valuation to be overthrown by evidence 
aliunde the contract, for the purpose of enabling the ship-
per to obtain a recovery in a suit for loss or damage 
in excess of the maximum valuation thus fixed, would 
both encourage and reward undervaluations and bring 
about preferences and discriminations forbidden by the 
law. Such a result would neither be just nor conducive 
to sound morals or wise policies.”

The judgment of the state appellate court is reversed 
and^the cause remanded for further proceedings not incon-
sistent with this opinion.

Reversed.

HILL ET AL., EXECUTORS OF HILL, v. SMITH.

CERTIORARI TO THE SUPERIOR COURT OF THE STATE OF 
MASSACHUSETTS.

No. 164. Argued January 3, 1923.—Decided January 15, 1923.

1. A federal question which was treated as open, and decided, by the 
State Supreme Court, will be reviewed here without inquiring 
whether its federal character was adequately called to the attention 
of the state trial court. P. 594.

2. A question of burden of proof may amount to a federal question 
when intimately involving substantive rights under a federal stat-
ute. P. 594.
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3. The burden of proof is one thing and the necessity of producing 
evidence to meet that already produced another. P. 594.

4. A creditor who would avoid the effect of a discharge under the 
Bankruptcy Act upon the ground that the debt was not scheduled, 
with his name, must prove himself within that exception, and the 
debtor who would excuse the omission of the creditor’s name upon 
the ground that the creditor had notice or actual knowledge of the 
bankruptcy proceedings must prove himself within that exception 
to the exception. P. 594.

232 Mass. 188, affirmed.

Certiorari  to a judgment of the Superior Court of 
Massachusetts, entered on a finding for the plaintiff made 
subject to exceptions, which were overruled by the Su-
preme Judicial Court, in an action on a judgment.

Mr. George S. Fuller, with whom Mr. Edward E. Blod-
gett and Mr. Irving F. Carpenter were on the brief, for 
petitioners.

Mr. Edward F. McClennen, with whom Mr. Allison L. 
Newton was on the brief, for respondent.

Mr . Justice  Holmes  delivered the opinion of the 
Court.

This is a suit upon a judgment. The defendant, War-
ren H. Hill, pleaded a discharge in bankruptcy. Subse-
quently he died and his executors, the petitioners, took 
his place. There was a trial before a judge without a 
jury. The plaintiff introduced proof that the judgment 
was unsatisfied and rested. The defendants proved the 
discharge and rested. In rebuttal the plaintiff introduced 
the schedules of creditors in bankruptcy of Hill in which 
schedules the plaintiff’s name did not appear. The de-
fendants asked for rulings that the burden was upon the 
plaintiff to show that he was not notified of the defend-
ant’s bankruptcy and that he had no knowledge of it. 

45646°—23-------38
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These were refused subject to exceptions and the Court 
found for the plaintiff. The exceptions were overruled by 
the Supreme Judicial Court and judgment was entered 
upon the finding. 232 Mass. 188. A writ of certiorari 
was allowed by this Court.

It is argued for the respondent that there is no jurisdic-
tion in this Court because the attention of the trial judge 
was not called specifically to the Bankruptcy Act as a 
ground for the rulings asked, and because, even if it had 
been, it is said, the burden of proof is to be determined by 
the practice of the State. As we are of opinion that the 
judgment was right we shall not discuss these objections 
at length. We deem it enough to say, as to the first, that 
the appellate Court treated the question as open and 
decided it; and as to the second that here as in Central 
Vermont Ry. Co. v. White, 238 U. S. 507, though perhaps 
in a somewhat less intimate and obvious way, the burden 
of proof is so connected with the substantive rights given 
to the respective parties by the statute—indeed so flows 
from the words of the statute—that the ruling upon it 
may be reviewed here.

The merits were fully and adequately discussed by the 
Supreme Judicial Court. In order to dispose of them it 
will not be necessary to repeat the distinction, familiar in 
Massachusetts since the time of Chief Justice Shaw, 
Powers v. Russell, 13 Pick. 69, and elaborated in the 
opinion below, between the burden of proof and the neces-
sity of producing evidence to meet that already pro-
duced. The distinction is now very generally accepted, 
although often blurred by careless speech. Thayer, Pre-
liminary Treatise on Evidence, c. 9.—The Bankruptcy 
Act of July 1, .1898, c. 541, § 17a(3), 30 Stat. 550, 
amended, Act of Feburary 5, 1903, c. 487, § 5, 32 Stat. 
798, provides that a discharge “ shall release a bankrupt 
from all of his provable debts, except such as . . . 
(3) have not been duly scheduled in time for proof and
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allowance, with the name of the creditor if known to the 
bankrupt, unless such creditor had notice or actual knowl-
edge of the proceedings in bankruptcy.” (The Amend-
ment of March 2, 1917, c. 153, 39 Stat. 999, does not 
change this language, and was adopted after the dis-
charge.) By the very form of the law the debtor is dis-
charged subject to an exception, and one who would 
bring himself within the exception must offer evidence to 
do so. Kreitlein v. Ferger, 238 U. S. 21,26. McKelvey v. 
United States, ante, 353. But there is an exception to the 
exception, “ unless the creditor had notice,” &c., and, by 
the same principle if the debtor would get the benefit of 
that he must offer evidence to show his right. We agree 
with the Court below that justice and the purpose of the 
section justify the technical rule that if the debtor would 
avoid the effect of his omission of a creditor’s name from 
his schedules he must prove the facts upon which he 
relies.

The petitioners urge two further objections. They say 
that it did not appear that the debtor knew the name of 
his creditor. The trial judge was warranted in inferring 
that when a judgment had been recovered against him in 
Boston, where he lived, he knew the name of the man who 
recovered it and who lived hard by. Again, they say that 
the debt may have been scheduled under some other 
name. The judge had the schedule before him and for all 
that appears well may have inferred that it was not. But 
we cannot treat these questions as open. The Supreme 
Judicial Court stated that the questions presented related 
wholly to the burden of proof and it was said at the argu-
ment and not denied that in their brief before that Court 
the petitioners asserted that the sole issue was on the 
refusal to give the requests stated above. That is all that 
is before us now, although we have been unwilling to let 
the petitioners suppose that were it otherwise they would 
be better off.

Judgment affirmed.
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SNAKE CREEK MINING & TUNNEL COMPANY v. 
MIDWAY IRRIGATION COMPANY ET AL.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
EIGHTH CIRCUIT.

No. 68. Argued October 17, 1922.—Decided January 15, 1923.

Under the law of Utah, an appropriation of the water of a natural 
stream to a beneficial use so far attaches to underground waters 
feeding the stream by percolation through adjacent public lands, 
that one who, as an incident to mining operations after those lands 
have become private, intercepts and collects such percolating 
waters by a tunnel, is not entitled to sell to others the right to use 
on distant lands the waters so collected and thus injuriously dimin' 
ish the supply of the prior appropriator. P. 598.

271 Fed. 157, affirmed.

Certi orar i to a decree of the Circuit Court of Appeals 
reversing a decree of the District Court, in a suit to deter-
mine conflicting claims to underground waters.

Mr. H. R. Macmillan, with whom Mr. Andrew Howat, 
Mr. John A. Marshall and Mr. B. S. Crow were on the 
briefs, for petitioner.

Mr. A. B. Irvine and Mr. William H. Folland, with 
whom Mr. Sam D. Thurman was on the briefs, for re-
spondents.

Mr. William H. Folland, by leave of court, filed a brief 
on behalf of Salt Lake City, as amicus curiae.

Mr. J. F. Callbreath, by leave of court, filed a brief on 
behalf of the American Mining Congress, as amicus 
curiae.

Mr . Justic e Van  Devant er  delivered the opinion of 
the Court.
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This is a suit to determine conflicting claims to under-
ground waters collected and brought to the surface by a 
mining tunnel in Utah. The plaintiff (petitioner here) 
is a mining company incorporated in Delaware and the 
defendant an irrigation company incorporated in Utah. 
Each seeks to have the right to use the waters quieted in 
itself as against the other. The District Court, with 
some hesitation, gave a decree for the mining company, 
which the Circuit Court of Appeals reversed with a direc-
tion that one for the irrigation company be given. 271 
Fed. 157. A writ of certiorari brings the case here. 256 
U. S. 687.

The mining company owns and operates a mine in a 
mountain along a tributary of the Provo River and, in 
furtherance of its mining operations, has driven a tunnel 
14,500 feet into the mountain from a portal near the 
stream. The tunnel intercepts and collects waters perco-
lating through the bosom of the mountain and conveys 
them to the portal, whence they now flow into the stream. 
The tunnel was begun in 1910 and these waters are inter-
cepted and collected along its course after it gets well 
into the mountain. The mining company owns a tract 
of land surrounding the portal and we assume it has a 
right of way for the tunnel beyond that tract, although 
this does not appear. It has not used and does not now 
use any of the waters in connection with its tunnel or 
mine, but asserts an exclusive right to them and has ar-
ranged, and is intending, to sell to others the right to 
use them for irrigating distant lands.

The irrigation company is a corporate agency of a com-
munity of farmers and holds, controls and administers 
for their mutual advantage the water rights which enable 
them to irrigate and cultivate their lands, all of which 
are naturally arid. Long prior to the driving of the tun-
nel, and while the lands through which it extends were
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public lands of the United States, the irrigation company 
or its stockholders appropriated all the waters of the 
stream for irrigation and other beneficial uses; and under 
that appropriation these waters long have been applied 
and devoted to such uses on the lands of the stock-
holders some distance down stream from the portal of the 
tunnel.

The waters intercepted and collected by the tunnel are 
percolating waters which before it was driven found their 
way naturally,—but not in a defined channel,—through 
the rocks, gravel and soil of the mountain into open 
springs near the stream and thence by surface channels 
into the stream. At all seasons this was one of the 
stream’s sources of supply, and in the late summer and 
early fall one of its most dependable sources. The 
amount of water so naturally finding its way under-
ground into the springs and thence into the stream has 
been materially diminished by the tunnel,—the diminu-
tion conforming substantially to the discharge at the por-
tal. All the natural flow of the stream as it was before 
the tunnel was driven is required to satisfy the prior ap-
propriation of the irrigation company or its stockholders 
and to irrigate the lands of the latter, to which it long 
has been applied; and, unless the waters so intercepted 
and collected by the tunnel be permitted to flow from its 
portal into the stream in such way that they can be used 
under the prior appropriation, a material part of the 
lands heretofore reclaimed and irrigated thereunder will 
be without water and their cultivation must be discon-
tinued.

Several questions were presented to and decided by the 
Circuit Court of Appeals, but only one merits discussion 
here. It is whether under the law of Utah the waters 
which the tunnel intercepts, collects and conveys to its 
portal belong to the mining company or are within the 
appropriation made by the irrigation company or its
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stockholders before the lands through which the tunnel 
extends became private lands.

The parties, while agreeing that the Utah law is con-
trolling, differ as to what that law is. On the part of the 
mining company it is contended that when the tunnel site 
was acquired and the tunnel driven, Utah had adopted 
and was applying the common-law rule respecting under-
ground waters; that by that rule such waters, where not 
moving in a known and defined channel, are part of the 
land in which they are found and belong absolutely to 
its owner; and that, if the law of Utah in this regard has 
since been changed, rights vested before the change are 
not affected by it. On the part of the irrigation com-
pany it is insisted that the common-law rule never was 
adopted or in force in Utah; that her law always has re-
garded waters percolating underground, where within the 
public lands, as open to appropriation for irrigation or 
other beneficial uses, subject only to a reasonable use of 
them in connection with the land in which they exist by 
whoever may come to own it, and that her law likewise 
has regarded an appropriation of the natural flow of a 
surface stream as reaching and including its underground 
sources of supply within the public lands, subject only to 
the qualification just indicated.

Both courts below experienced some embarrassment in 
solving this question of Utah law,—the District Court 
observing that the Supreme Court of the State, although 
having the question before it a number of times, “ has 
never definitely announced its adherence ” to either view, 
and the Circuit Court of Appeals that the early decisions, 
although 11 not always harmonious,” “ seem to have fa-
vored the English rule,” while the later decisions have 
given effect to the other view. That there was some basis 
for the embarrassment is plain. Particularly was this 
true when the District Court made its ruling. Thereafter, 
and before the ruling by the Circuit Court of Appeals, the
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situation was partly clarified by two decisions in the state 
court,1 and it now has been further clarified by two still 
later decisions in that court.2

1 Stookey v. Green, 53 Utah, 311; Rasmussen v. Moroni Irrigation 
Co., 56 Utah, 140.

2Peterson v. Lund, 57 Utah, 162; Horne v. Utah Oil Refining Co., 
59 Utah, 279.

Utah is within the semi-arid region of the West, where 
irrigation has been practiced from the time of the earliest 
settlements and is indispensable to the cultivation of the 
lands. She was made a Territory in 1850 and became a 
State January 4, 1896. While she was a Territory and 
most of the lands within her borders were part of the pub-
lic domain, Congress passed three acts which require 
notice.

The Act of July 26, 1866, c. 262, 14 Stat. 251, provided, 
in its ninth section: “ Whenever, by priority of posses-
sion, rights to the use of Water for mining, agricultural, 
manufacturing, or other purposes, have vested and ac-
crued, and the same are recognized and acknowledged by 
the local customs, laws, and the decisions of courts, the 
possessors and owners of such vested rights shall be main-
tained and protected in the same.” The Act of July 9, 
1870, c. 235, 16 Stat. 217, declared, in its seventeenth sec-
tion, that “ all patents granted, or pre-emption or home-
steads allowed, shall be subject to any vested and accrued 
water rights ” recognized by the provision of 1866. And 
the Act of March 3, 1877, e. 107, 19 Stat. 377, after pro-
viding for the sale of desert lands in small tracts to persons 
effecting the reclamation thereof by an actual appropria-
tion and use of water, declared that 11 all surplus water 
over and above such actual appropriation and use, to-
gether with the water of all lakes, rivers and other sources 
of water supply upon the public lands and not navigable, 
shall remain and be held free for the appropriation and use 
of the public for irrigation, mining and manufacturing
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purposes subject to existing rights.” This Court has said 
of these enactments that 11 the obvious purpose of Con-
gress was to give its assent, so far as the public lands 
were concerned, to any system, although in contraven-
tion of the common law rule, which permitted the appro-
priation of the waters for legitimate industries.”

By an Act of February 20,1880, the legislative assembly 
of the Territory declared (Laws 1880, c. 20, § 6): “A right 
to the use of water for any useful purpose, such as . . . 
irrigating lands, ... is hereby recognized and ac-
knowledged to have vested and accrued, as a primary 
right, . . . under any of the following circumstances: 
First—Whenever any person or persons shall have taken, 
diverted and used any of the unappropriated water of any 
natural stream, water course, lake, or spring, or other nat-
ural source of supply. . . .”

It was in the presence of these enactments, congres-
sional and territorial, and prior to any decision thereon in 
Utah, that the irrigation company or its stockholders made 
the appropriation in question.

The first case in Utah involving rights asserted under 
an appropriation such as is described in these enactments 
was Stowell v. Johnson, 7 Utah, 215. The controversy 
was between one who relied on such an appropriation from 
a surface stream and another who owned lands along a 
lower section of the stream and was relying on the com-
mon-law doctrine of riparian rights. The Supreme Court 
of the Territory sustained the appropriation and distinctly 
held that the common-law doctrine was not applicable to 
the conditions in the Territory and never was in force 
there. On the latter point the court said (p. 225): “ Ri-
parian rights have never been recognized in this Territory, 
or in any State or Territory where irrigation is necessary; 
for the appropriation of water for the purpose of irriga-
tion is entirely and unavoidably in conflict with the com-
mon-law doctrine of riparian proprietorship. If that had 
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been recognized and applied in this Territory, it would 
still be a desert; for a man owning ten acres of land on a 
stream of water capable of irrigating a thousand acres of 
land or more, near its mouth, could prevent the settlement 
of all the land above him. For at common law the 
riparian proprietor is entitled to have the water flow in 
quantity and quality past his land as it was wont to do 
when he acquired title thereto, and this right is utterly 
irreconcilable with the use of water for irrigation. The 
legislature of this Territory has always ignored this claim 
of riparian proprietors, and the practice and usages of the 
inhabitants have never considered it applicable, and have 
never regarded it.” This ruling has been reaffirmed but 
never recalled or qualified.

The next case was Sullivan v. Northern Spy Mining 
Co., 11 Utah, 438. It involved an asserted appropriation 
of underground water, not in a known or defined channel. 
At the time of the appropriation the land where the water 
was found was public land. Afterwards the land was 
located and patented under the public land laws. The 
appropriator continued, as before, to take and use the 
water, and the owner of the land challenged the appro-
priation and sued to recover damages as for a trespass. 
In stating the question for decision, the territorial court 
said: 11 The federal government, as proprietor of the pub-
lic lands, early recognized the necessity of permitting per-
sons in this arid region to acquire an interest in water 
sources on the public lands distinct from the lands them-
selves. It had always been the settled law that the owner 
of land was likewise the owner of all waters situate thereon 
or percolating therein. This may be said to have been 
the universal rule in the United States, prior to the set-
tlement of California. Local decisions, arising from the 
necessities of the people, soon altered it there, and in 1866 
Congress passed an act,” etc. 11 The question is, then, is 
the right of defendant to use water, under the facts stated,



SNAKE CREEK CO. v. MIDWAY CO. 603

596 Opinion of the Court.

one that is recognized by the local customs and laws? ” 
The court reviewed the enactments we have set forth 
above, said they should not be narrowly construed, and 
held (p. 443): “ In our opinion, wherever the industry of 
the pioneer has appropriated a source of water, either on 
the surface of or under the public lands, he and his suc-
cessors acquire an easement and right to take and use 
such water to the extent indicated by the original appro-
priation, and that a private owner who subsequently ac-
quires the land takes it burdened with this easement, and 
we also hold that this easement carries with it such rights 
of ingress and egress as are necessary to its proper enjoy-
ment.” .But, notwithstanding this very definite pro-
nouncement, the court, in concluding its opinion, added (p. 
444): “ This right of an appropriator is, of course, subject 
to the rule of law which will permit the owner to sink an 
adjoining well on his own premises although he should 
thereby dry up that of the first appropriator.” This ad-
dendum was inconsistent with the principal decision and, 
so far as appears, was not necessary to a full disposal of 
the case. With this comment it may be put out of view, 
for the court afterwards declared it dictum.1

1 Stookey v. Green, 53 Utah, 311, 317.

Shortly after the decision in that case came the constitu-
tion of the State, which says (Art. 17, § 1): “ All existing 
rights to the use of any of the waters of this State for 
any useful or beneficial purpose, are hereby recognized 
and confirmed.”

The next case to engage the court’s attention was Cres-
cent Mining Co. v. Silver King Mining Co., 17 Utah, 444. 
It presented a controversy between two mining companies 
over percolating water intercepted and collected by a tun-
nel. One company had driven the tunnel into two pat-
ented mining claims of which it was the owner and had 
been permitting the water to flow from the portal into a
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so-called lake. The water was not a natural source of 
supply for the lake, nor had it been in any way appropri-
ated before the mining claims were patented and the tun-
nel driven. After it began flowing through the tunnel 
and thence into the lake the other company attempted to 
appropriate it at the lake by diverting it therefrom and 
using it. The company owning the tunnel challenged that 
appropriation and proceeded to use the water for pur-
poses which prevented it from flowing into the lake. The 
other company then brought the suit, claiming that by its 
appropriation it had acquired a right to have the water 
flow from the tunnel into the lake uninterruptedly and 
continuously. The court held that underground waters 
collected by a tunnel from the private lands of its owner 
were not open to subsequent appropriation by others, and 
that the company owning the land and tunnel and bring-
ing the waters, theretofore unappropriated, to the surface 
had the better right to use them. This, without more, 
determined the controversy; but in the opinion much was 
said which, had it been essential to a decision of the case, 
might well be taken as commiting the court to the com-
mon-law rule respecting underground waters. But it was 
not essential, and the court has since recognized that, the 
real decision was as we have just stated.1

1 Stookey v. Green, 53 Utah, 311, 318; Home v. Utah Oil Refining 
Co., 59 Utah, 279.

For several years after the ruling in that case the deci-
sions were largely in a state of flux,—the opinions disclos-
ing pronounced differences among the judges and tending 
at times in favor of the common-law rule and at other 
times against it. A notable case of that period was before 
the court on two successive Appeals. Herriman Irrigation 
Co. v. Butterfield Mining Co., 19 Utah, 453; Herriman 
Irrigation Co. v. Keel, 25 Utah, 96. Like the present 
case, it involved a controversy between an irrigation com-
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pany having an early appropriation of the natural flow of 
a surface stream and a mining company having a subse-
quent patent for adjacent lands pierced by a tunnel which 
encountered underground waters and conducted them to 
its portal whence they flowed into the stream. As here, 
the mining company had arranged to sell to others the 
right to use the waters elsewhere. Two matters were in 
dispute,—first, whether the underground waters consti-
tuted one of the stream’s natural sources of supply, and, 
secondly, if they did, whether the mining company was 
entitled to take and sell them as against the irrigation 
company which had appropriated the natural flow of the 
stream when the lands pierced by the tunnel were public 
lands. On the first appeal the judgment of the trial court 
was reversed and a new trial directed because of incom-
plete and erroneous findings of fact; but the plain pur-
port of the opinion, which had the approval of all the 
judges, was that if in fact the waters collected by the 
tunnel constituted one of the stream’s natural sources of 
supply at the time its natural flow was appropriated by 
the irrigation company, which was when the lands were 
part of the public domain, that company had the better 
right to those waters. On the second appeal the decision 
turned chiefly on questions of fact; but the judges, in sep-
arate opinions, entered into an extended discussion of the 
question of law with which we here are concerned. One 
judge thought the common-law rule was in force, and an-
other that it had been rejected and that the decision on 
the first appeal had proceeded on that view. The remain-
ing judge left his attitude on the question in some uncer-
tainty. The case settled no principle and is without force 
as a precedent. Other cases during the same period are 
cited by counsel and particular expressions in the opinions 
are relied on as making for one view or the other; but it 
suffices here to say of these cases that they do not show 
any settled rule of decision.
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The later decisions have all tended in one direction and 
have resulted in establishing the rule for which the irri-
gation company contends, and which the Circuit Court 
of Appeals applied. These decisions frankly deal with the 
prior situation as we have described it, reaffirm the prin-
ciples announced in the early cases of Stowell v. Johnson 
and Sullivan v. Northern Spy Mining Co., point out the 
dicta and uncertainty in the opinions delivered in several 
cases, hold that the common-law rule is not applicable 
to the conditipns in Utah, and show that it never was defi-
nitely adopted or followed there. Mountain Lake Mining 
Co. v. Midway Irrigation Co., 47 Utah, 346; Bastian n . 
Nebeker, 49 Utah, 390; Peterson v. Eureka Hill Mining 
Co., 53 Utah, 70; Stookey v. Green, 53 Utah, 311; Ras-
mussen v. Moroni Irrigation Co., 56 Utah, 140; Peterson 
v. Lund, 57 Utah, 162; Horne v. Utah Oil Refining Co., 
59 Utah, 279.

We conclude, therefore, that the decree of the Circuit 
Court of Appeals was right.

Decree affirmed.

Mr . Justi ce  Sutherl and  did not take part in the con-
sideration or decision of this case.

STATE OF OKLAHOMA v. STATE OF TEXAS.

UNITED STATES, INTERVENER.

IN EQUITY.

No. 18, Original. Argued April 25, 26, 27, 1922.—Decided January 
15, 1923.

1. The boundary line between the States of Texas and Oklahoma 
along the Red River, as determined by the Treaty of 1819 between 
the United States and Spain, is along the southerly bank of the 
stream. P. 625.

2. There is a material difference between taking the bank of a river 
as a boundary and taking the river itself. P. 626.
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3. The bank intended by the treaty, is the water-washed and rela-
tively permanent elevation or acclivity at the outer line of the 
river bed, which separates the bed from the adjacent upland, 
whether valley or hill, and serves to confine the waters within the 
bed and preserve the course of the river. P. 631.

4. The boundary intended is on and along this bank at the average 
or mean level attained by the waters in the periods when they 
reach and wash the bank without overflowing it. P. 632.

5. The bed includes all of the area which is kept practically bare of 
vegetation by the wash of the waters of the river from year to 
year in their onward course, although parts of it are left dry for 
years at a time; but excludes lateral valleys having the character-
istics of relatively fast land and usually covered by upland vegeta-
tion, although temporarily overflowed in exceptional instances 
when the river is at flood. P. 632.

6. The provisions of the Treaty of 1819, supra, that “ the use of the 
waters, and the navigation of the Sabine to the sea, and of the said 
Rivers Roxo [Red] and Arkansas, throughout the extent of said 
boundary, on their respective banks, shall be common to the respec-
tive inhabitants of both nations ”, doubtless reserve and secure 
right of access to the water at all stages for enjoyment of the 
permitted use (the part of Red River now in question, however, 
is not navigable,) but they afford no reason for regarding the 
boundary as below the bank or within the river bed. P. 632.

7. Applying the treaty to the physical situation here revealed by the 
evidence, the Court finds that the boundary should be located along 
the southerly of the two water-worn banks designated as the “ cut 
banks,” which separate almost uniformly the sand bed of the river 
from land in its valley, on either side, overflowed at times, but 
having the physical characteristics of upland and which has here-
tofore been dealt with as such by the United States and Texas, 
respectively. P. 633.

8. The doctrine of erosion, accretion and avulsion applies to 
boundary rivers, including the Red River, which changes rapidly 
and materially in flood. P. 636. Nebraska v. Iowa, 143 U. S. 
359.

9. The party asserting that the course has changed by avulsion 
since the treaty became effective, in 1821, has the burden of prov-
ing it. P. 638.

10. Evidence of avulsive change, held, insufficient in some instances 
and sufficient in others. P. 638.
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In  this suit the court first decided that the boundary 
between Oklahoma and Texas is along the south bank of 
Red River (256 U. S. 70), and made an interlocutory de-
cree for the taking of evidence and for a further hearing 
to determine what constitutes the south bank and the 
proper location of the boundary line along it (256 U. S. 
608): These matters are now disposed of by the present 
opinion.1

1For the other decisions and orders reported in this case, see: 
256 U. S. 602 et seq; 257 U. 8. 609, 611, 616; 258 U. S. 574, 606; 
259 U. S. 565.

Mr. W. W. Dyar, Special Assistant to the Attorney 
General, with whom Mr. Solicitor General Beck, Mr. 
Assistant Attorney General Riter, and Mr. John A. Fain, 
Special Assistant to the Attorney General, were on the 
brief, for the United States.

On the face of Indiana n . Kentucky, 136 U. S. 479, and 
Arkansas v. Tennessee, 246 U. S. 158, there would seem 
to be a distinction between the case in which the boundary 
follows a bank and the case in which it follows the main 
channel of navigation. If Indiana n . Kentucky controls 
the former class of cases, then any changes in the location 
of the bank of Red River since the date of the treaty 
would not affect the position of the boundary line.

Red River, through a large part of its course, has, in a 
broad sense, two sets of banks in many places, namely, 
flood plain banks and bluff banks; and the first question 
to be solved is which of these banks on the south side is 
to be taken as the boundary line. The real question is, 
Where is the fixed, permanent, stable south bank of Red 
River, contemplated as a permanent boundary, marking 
for all time the sovereignty and jurisdiction of sovereign 
States?

The bank of a river is that elevation of land which con-
tains its waters at the highest flow. The rule seems to be 
settled that when a conveyance is made of land to a
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stream, on a stream, or by a stream, the grantee takes to 
low water mark of the stream, including the flats between 
the bank and the low water mark, but a different rule is 
found if the grant is to a bank, or on the bank, or to a 
monument on the bank. In such case, the grantee is 
limited to the high water mark of the river on the bank 
in question. Thomas v. Hatch, 3 Sumner, 170; Howard 
n . Ingersoll, 13 How. 381; Alabama v. Georgia, 23 How. 
505; People v. Board of Supervisors, 125 Ill. 9; Gould on 
Waters, 3d ed., 105; State n . Longfellow, 169 Mo. 109; 
Sun Dial Ranch v. May Land Co., 61 Oreg. 205; 17 Amer. 
State Papers, 91; Paine Lumber Co. v. United States, 55 
Fed. 854; Minor’s Heirs v. New Orleans, 115 La. 301; 
Gibbs v. Williams, 25 Kans. 214; Stone v. Augusta, 46 
Me. 127; Hatch n . Dwight, 17 Mass. 289; Ventura Land 
Co. v. Meiners, 136 Cal. 284; Anaheim Union Water Co. 
v. Fuller, 150 Cal. 327; Morgan v. Livingston, 6 Martin 
(La.), 229.

The rule is even stronger and applies with greater force 
when the bank defined is a boundary line between States 
or Nations. Kingman v. Sparrow,, 12 Barb. 201.

The water flowing in Red River a large part of the year 
is bordered upon each side in many places by broad, low- 
lying flood plains which Oklahoma and the United States 
contend lie within the true fast-land banks and in the 
larger sense comprise a part of the river itself. If that 
contention is upheld, it is apparent that during consider-
able portions of each year some parts of the Texas land 
along the boundary will not be in contact with the waters 
of Red River.

The treaty does not in terms or by its natural import 
secure to the inhabitants of Texas any rights running 
with the lands bordering upon the stream. The right 
secured was simply a personal right, extending to all the 
inhabitants of the Spanish possessions, to use and navi-
gate the waters along and coterminous with the common 

45646°—23-------39
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boundary. Those owning or occupying lands fronting 
upon Red River were not by the treaty given any higher 
or better rights than those living in other parts of the 
Spanish possessions. It is clear that inhabitants of the 
interior of the Spanish possessions had no right either 
under the treaty or by the municipal laws of that country 
to reach the Red River for the purpose of utilizing or 
navigating its waters by passing over the lands of private 
owners lying between them and the river. To enjoy these 
rights they must, of course, reach the river by the public 
highways. And, to those owning lands along the northern 
boundary, if the bank on their part of the line was so 
situated as to separate them during a part of the year 
from contact with the water, they would have had to 
reach it for purposes of use and navigation by the public 
highways or by such ways or easements as might exist or 
be arranged across the intervening flat lands or flood 
plains. The contention of Texas in this behalf seems to 
be fully and completely met by Marine Ry. & Coal Co. 
v. United States, 257 U. S. 47.

It seems clear, however, that neither Texas nor her 
inhabitants have at this date any rights whatever under 
this provision of the treaty. It is true that the boundary 
line as there fixed, together with the provision as to the 
use and navigation of the waters, was incorporated in 
the Treaty of 1828 with Mexico, and later, in 1838, with 
the Republic of Texas. But Texas came into the Union 
voluntarily, with her boundaries fixed in accordance with 
the Treaty of 1819; and when she was admitted any 
rights secured by the treaty, not running with the land 
and of a purely personal character, such as those here 
involved, were immediately abrogated. By the act of 
entering the Union the State and her inhabitants sub-
mitted themselves to the laws and Constitution of the 
United States, and the personal rights of access to and 
use of the waters were thereafter controlled and regu-
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lated thereby, and ceased entirely to depend upon the 
treaty.

The question as to what constitutes the south bank of 
Red River must now be determined, therefore, by the 
rules and precedents applicable to the ascertainment of 
the banks of rivers in general, with such modifications as 
the peculiar conditions, character and regimen of Red 
River and its banks necessarily impose. The treaty, 
however, and the negotiations leading up to it may no 
doubt be invoked for the purpose of ascertaining the in-
tentions of the contracting parties, because the line se-
lected by them has been perpetuated to the present day.

It will be remembered that Mr. Adams steadily insisted 
that the boundary should be along the farther banks of 
the three rivers because that was a definite, fixed and 
stable line which (as he supposed) could be easily ascer-
tained, while, as he said, it would take a hundred years 
to find where the middle of the three rivers was and to 
whom the numerous islands therein would belong.

As to the upper river—from the 100th meridian to 
Cache Creek and the Big Wichita, 135 miles, including the 
receivership lands—we rest our ultimate claim on four 
propositions, viz.,

(1) At times of high flood the waters of Red River flow 
in a practically continuous sheet from bluff to bluff. The 
bluffs themselves are the fast land banks—the elevations 
of land which confine the waters at their highest flow.

(2) The flood plains are utterly unstable, both in detail 
and as a whole. The river in its swings from side to side 
of the valley trough, rapidly cuts them away, predomi-
nantly and normally along their upper and outer edges, 
and builds them out predominantly and normally at their 
lower ends. They thus migrate downstream in proces-
sion ; the river comes back for a time to the bluff banks 
at practically every point in a comparatively short period 
measured in years. In each of these periods the river 
works over practically all the materials between the bluffs.
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(3) The flood plains build up and extend themselves, 
not by slow additions to existing shore lands, but by the 
formation of sand-bar islands separated from the shores 
and from each other by threads of the braided channel 
system. As the islands build up, the channels ultimately 
become clogged and are abandoned by a series of avulsions. 
Many of the channels long remain as high water channels 
often occupied during the higher ordinary floods.

(4) The great body of the Big Bend flood plain, as it 
exists today, has been formed since 1821; and all of it, 
except possibly certain short narrow strips manifestly 
older than the rest, became definitely attached to the 
Texas bluff since the date of the treaty. What is true of 
the Big Bend in this regard is true generally of the others, 
because all are th® result of the same processes.

Proof that the high flood waters cover the bottom of 
the valley trough clear to the bluffs, with the exceptions 
indicated, rests almost wholly upon testimony of living 
witnesses whose recollections go back to various periods 
from about 1860 onward. Their evidence, while more or 
less contradictory in details, is clear and definite, in 
general, to the effect that the waters reached from bluff 
to bluff in the floods of 1866, 1876, 1891, 1908, 1915, and 
covered the flood plains to a somewhat lesser extent in 
1897, 1921 and at other times. While these high floods 
are of comparatively rare occurrence, yet their sweeping 
down the valley in a broad, continuous, and uninterrupted 
sheet of water from bluff to bluff indicates that the bluffs 
themselves are the true fast land,—the containing banks 
of the river in flood stages.

The proofs that the flood plains migrate or disappear 
and the river comes to the bluffs at substantially all points 
in the course of about a century comprise: (a) The testi-
mony of living witnesses; (b) the showing of the maps; 
(c) the scientific and engineering testimony.

It is utterly impossible to say where the cut banks—the 
flood plains banks—were at the date of the treaty any-
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where along the upper river. If those banks as they exist 
today are taken as the boundary, it is certain that the 
boundary everywhere will be far distant from its location 
in 1821.

It is equally certain that where now the cut bank is at 
or north of mid-valley, in 40, 60, 100 years from now it 
will be at or near the south bluff; and where now it is at 
the foot of the bluff it will then, in many places, be at or 
beyond mid-valley. So that, if the boundary, once de-
clared, is to follow subsequent changes in the cut banks, 
it will be a constantly shifting boundary. If, on the other 
hand, it is forever to remain where the court now ascer-
tains the cut bank to be, the boundary will in a few years 
be at or beyond the middle of the river itself; and where 
the boundary now follows the bluff, there will then lie in 
front of it new-made flood plain lands from a quarter to 
a mile and a quarter wide. Such a state of affairs would 
certainly be a remarkable outcome of the efforts of the 
treaty-makers to select a stable boundary line.

But we are confident that no such result is inherent in 
the situation. In a most real and substantial sense, the 
bluff banks are the banks of this river. Its high floods 
are contained by them and all between is covered by flow-
ing water. But for the sand dune dykes built solely by 
the winds, the river would pour across the flood plains in 
numerous channels at every moderate flood. In the 
course of a century, even the low water channels and the 
sand bed itself come back to the bluffs all along the line, 
and the river works over all the materials between. Those 
materials are a part of the river. They are under its con-
trol. The atoms of which they are composed are being 
carried toward the sea, and they themselves, while pre-
serving a continuous existence, are pushed along by the 
river. We believe that both movements are so rapid, so 
characteristic of this river, as to differentiate it from the 
normal rivers of previous boundary litigation.
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Ordinarily, we think of a river chiefly as a body of 
water flowing in a channel; but in physiography the ac-
cepted definition is that a river is a mass of waste, com-
prising water mostly, but also the earth, the sand, the 
leaves—whatever may be going along with the water. In 
the Red River the water waste and the silt go swiftly on 
together; the river bed sand, stirred up by the floods, goes 
only less swiftly, and stops between floods; the flood 
plains do too, much less swiftly but just as inevitably. 
The differences are merely of degree.

As we see it, the only embarrassment the Court will 
meet in recognizing and giving effect to the real and 
essential facts of this situation, lies in the old definitions 
placing the bank at that declivity usually marked by the 
line of vegetation. But that definition is not inflexible. 
Like all other definitions and rules it adjusts itself to 
varying conditions. It was not applied by Judge Story 
in the old case of Thomas v. Hatch, supra. The Supreme 
Court of California had no great difficulty in recognizing 
the existence of two sets of banks in the Ventura Case, 
supra, and we believe this Court will not be less ready 
to modify the usual definitions and rules so as*to meet 
adequately the new and unique facts of this situation. 
And in any event, in the typical case of the Big Bend, the 
bank, even by the old criteria, was along the foot of the 
bluff a century ago (except, possibly, as to a small strip), 
and the lands now in front of it have been built up and 
joined to the mainland by processes of avulsion.

[Counsel also discussed somewhat, the conditions in 
the middle and lower sections of the river.]

Mr. Thomas W. Gregory and Mr. PF. A. Keeling, At-
torney General of the State of Texas, with whom Mr. 
Walace Hawkins, Mr. Bruce W. Bryant, Mr. G. Carroll 
Todd, Mr. R. H. Ward and Mr. C. M. Cureton were on 
the brief, for defendant.
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The Treaty of 1819 fixed the boundary line along the 
south bank of Red River at low water mark,—the edge 
of the water at that usual and ordinary stage in which it 
was found during most of the year.

The diplomatic correspondence leading up to the treaty, 
Art. 3 of the treaty, and the decree in the Greer County 
Case, 162 U. S. 1, establish that the river and the north 
bank belonged to the United States, and the south bank 
to Spain; hence, irrespective of the provision of the treaty 
that the inhabitants of Spain should have the use of the 
waters of the river on its south bank, Handly’s Lessee n . 
Anthony, 5. Wheat. 374, is decisive of the question in-
volved, since that case settled in favor of defendant the 
rule of law and construction involved, especially in view 
of the fact that the decision was rendered March 4, 1820, 
just prior to the ratification of the treaty by the King of 
Spain on October 24, 1820, and by the United States on 
February 19, 1821, and its proclamation by the President 
of the United States on February 22, 1821.

The bank of a stream is the land between ordinary 
high and ordinary low water marks. Child v. Star, 4 
Hill, 375, 376; Freeman v. Bellegarde, 108 Cal. 187; 
Peoria v. Central National Bank, 224 Ill. 43; State v. 
Muncie Pulp Co., 119 Tenn. 72.

A call in a grant for the bank of the stream conveys 
land to the low water mark. Jones, Real Prop, in Con-
veyancing, § 488; Daniels v. Cheshire R. R. Co., 20 N. H. 
85; Halsey n . McCormick, 13 N. Y. 297, 298; Freeman v. 
Bellegarde, 108 Cal. 188, 189; Lamb n . Rickets, 11 Ohio 
St. 311; Yates v. Van De Bogert, 56 N. Y. 531; Pelton v. 
Strycker, 28 Pa. Dist. 179; Murphy v. Copeland, 58 Iowa, 
410, 411.

Throughout substantially the entire boundary involved, 
Red River has a normal and ordinary low water stage 
where it is to be found flowing in one channel, during 
from nine to eleven months of the year.
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The rights reserved, by Art. 3 of the treaty, to the in-
habitants of Spain to the use of the waters and naviga-
tion of Red River throughout the extent of the boundary, 
on its south bank, are inconsistent with the claim of the 
United States and Oklahoma that the boundary line along 
the south side of Red River is at high water mark, as was 
decided by this Court in Maryland v. West Virginia, 217 
U. S. 580.

In Marine Ry. & Coal Co, v. United States, 257 U. S. 
47, Mr. Justice Holmes, in saying that the compact be-
tween Virginia and Maryland in 1785 need not be con-
sidered in the case before him, recognized that the com-
pact did not purport to establish a boundary line.

The treaty makers treated the river as navigable, and 
it must be so considered in determining their intention. 
In 1819 the river was navigable by the then instrumental-
ities of commerce. Throughout one-half of the boundary 
the river has always been navigable, even by steamboats.

While the eastern half of the river along the boundary 
involved has been the portion principally used in naviga-
tion, the waters of the river along the entire boundary 
have been, and still are, of inestimable value to the in-
habitants of Texas for stock watering, fishing, domestic 
and other purposes; this has been peculiarly true along 
the western half of the boundary, where the river was for 
many years the only source of water during long periods 
of the year, and where, until the development of wells 
within the last thirty years, it furnished practically the 
only water supply.

The fixing of the boundary at the foot of the Texas 
bluffs would include in Oklahoma more than half a million 
acres of land south of the river having on it churches, 
cemeteries, schoolhouses, voting boxes and farms, much 
of it having been in cultivation for almost a hundred 
years.

The fixing of the boundary at the cut bank would in-
clude in Oklahoma far more than fifty thousand acres of
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land between the line so fixed and the ordinary stage of 
the water, much of it being in cultivation and pasture, 
much of it covered with timber, and at least a portion 
containing deposits of oil.

By prescription, resting on the practical construction 
and application of the Treaty of 1819 by Governments 
and States concerned and their inhabitants, the boundary 
line along the south bank of Red River has been fixed as 
far north as the edge of the water at its usual and ordinary 
stage. There has been a consistent and exclusive occupa-
tion of, and claim of ownership by Texas or under Texas 
titles, to the land on the south side of the river up to low 
water mark, and a failure on the part of any person claim-
ing under an Oklahoma or United States title to occupy 
or claim any of said land until oil was discovered in the 
vicinity of the river in 1918.

There was a joint construction of the treaty by the 
United States and the Republic of Texas in marking the 
boundary along the Sabine at the edge of the water at its 
ordinary stage.

In dealing with lands in the Indian Territory, Con-
gress, the President of the United States, the Secretary 
of the Interior, the Commissioner of Indian Affairs, the 
Geological Survey of the United States, and judicial offi-
cers of United States courts in Texas, by almost innumer-
able acts, proclamations, rulings and maps considered or 
described these lands as running to Red River, or run-
ning down, or up or along Red River, or down the middle 
of Red River, and in no instances do any of these indicate 
a claim to, or assertion of jurisdiction by the United States 
over, land on the south bank of the river, but the con-
trary.

By their pleadings, complainant and defendant agree 
that Texas is now asserting and exercising, and has for a 
long time asserted and exercised, civil, criminal and po-
litical jurisdiction north of the south bank of Red River.



618 OCTOBER TERM, 1922.

Argument for Texas. 260 U. S.

The Republic of Mexico, in its grants of lands on Red 
River, called for the south margin of the stream.

The early historical works and maps of Texas show the 
boundary at, or on the north side of Red River, and none 
show that it stopped short of the river on the south side.

From 1836, the first year of the Republic of Texas, 
Texas has by its legislative enactments claimed to the 
middle of Red River (and hence certainly to the edge of 
the water) in laying off its land districts and counties.

Ferries across Red River were licensed and taxed by 
Texas as far back as 1859, and toll-bridges authorized and 
regulated since 1890.

Texas has collected taxes on the land in controversy, 
but the officers of Oklahoma have not attempted to do so.

During the last ninety-two years Mexico and Texas 
have issued grants to most of the land in controversy.

The courts of Texas have consistently held for more 
than forty years that the State has jurisdiction to the 
middle of Red River, and hence to low water mark on the 
south side, and have exercised that jurisdiction.

Indiana v. Kentucky, 136 U. S. 479; Virginia v. Ten-
nessee, 148 U. S. 503; Louisiana v. Mississippi, 202 U. S. 
1; Maryland v. West Virginia, 217 U. S. 577.

The general habits and characteristics of Red River 
are shown by witnesses and public documents. The tes-
timony establishes without contradiction that there is a 
constant flow in Red River as high up as the mouth of 
Cache Creek, which empties into Red River some thirty 
miles east of the receivership area; and beyond question 
that Red River has a normal and practically constant flow 
to a point considerably west of the receivership area.

Along the most western fifty or seventy-five miles of 
the boundary involved the river flows from six to nine 
months of the average year. The sand plain of the river, 
which is covered only in times of rises, varies in width so 
greatly that the same rise will differ materially in height at
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different points. The ordinary rises at some points where 
the sand plain is wide rarely exceed five or six feet, while, 
at points where this plain is narrower, the rise may be as 
high as twenty feet. The usual time for rises is in May 
and June, and any substantial rises at other times are 
unusual; these May and June rises are usually known as 
“ Spring rises,” and many witnesses testified that Spring 
corn and other crops can be and are planted and harvested 
below high water mark after the period referred to has 
passed.

At many places Red River flows where it did as far 
back as old inhabitants can remember. With the excep-
tion of the crossings, where the river leaves the curve 
which is playing out on one side and crosses the sand plain 
to the beginning of the curve on the opposite side, its 
habit is to hug the bends and remain in substantially the 
same position with the exception of more or less erosion 
and accretion.

It is admitted by practically all witnesses that the 
changes in Red River from Denison, Texas, east, are by 
the usual processes of erosion and accretion with certain 
well-defined exceptions of avulsion where the river has 
cut across the necks of oxbow bends. It is also substan-
tially agreed that, along what is termed the middle por-
tion of the boundary in question, the processes of erosion 
and accretion are almost entirely responsible for the 
changes which have taken place, and that along the most 
eastern two-thirds of the boundary involved, according 
to the scientific witnesses of United States and Oklahoma, 
the river is, in the main, a normal stream. It is con-
tended, however, by the United States and Oklahoma that 
along the most western one-third of the boundary in-
volved the river is not normal in its processes; that the 
changes occurring along this most westerly one-third are 
much more rapid than those occurring further east; that 
this rapidity of change is caused by the decreased water
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flow, the increased amount of sand carried by the stream, 
the wider sand plain in which the river flows, the steeper 
gradient of the river, and the unusual and violent floods.

The rule of law, defining the result of erosion and accre-
tion on the one hand and avulsion on the other, rests upon 
the ability to identify the land affected. If the river sud-
denly changes its course leaving a tract of land as it was 
before with an identity established, the ownership can 
be traced and remains as before. If, on the other hand, 
the land affected cannot be identified, but has been built 
up by particles, the ownership of which cannot be identi-
fied, the land affected becomes the property of the person 
against whose land it is formed. Neither the rapidity of 
the process nor the size of the area affected is the deter-
mining factor. Nebraska n . Iowa, 143 U. S. 359; Jeffries 
v. East Omaha Land Co., 134 U. S. 178; Missouri v. Ne-
braska, 196 U. S. 36; Arkansas v. Tennessee, 246 U. S. 
173, 175; McCormack v. Miller, 239 Mo. 469; Yutterman 
v. Grier, 112 Ark. 366.

The facts in Nebraska v. Iowa, supra, in regard to the 
Missouri River, were almost identical with those claimed 
by the United States and Oklahoma to exist on the west-
ern one-third of the boundary in question, and the results 
growing from those conditions bring the land affected 
within the law applicable to erosion and accretion, as 
decided in that and other cases cited, and not to that ap-
plicable to avulsion.

Erosion and accretion is the usual process, "avulsion is 
unusual and extraordinary, and, in the absence of definite 
testimony to the contrary, it must be presumed that 
changes occurred by the former process. 1 Farnham on 
Waters, 321; Nebraska n . Iowa, 143 U. S. 366.

Following the rule of rivers, avulsion on Red River is 
rare, and occurs almost exclusively on the eastern one- 
third of the boundary involved. It is the habit of Red 
River to make its changes by erosion and accretion.
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If the so-called island building process takes place at 
all, it is in rare instances and is not the habit of the river. 
There is hardly a case of a real island in Red River.

The sand dunes vary in stability. There is no uniform 
regularity about their lines or formations, and they are 
frequently destroyed or changed by winds or high water.

The changes which occur in Red River, exclusive of the 
few instances of avulsion, are between river bends on 
opposite sides, between the point where the river leaves 
the outer rim of the curve on one side and goes across to 
the beginning of the curve on the opposite side.

The situation in the Big Bend (including the oil area) 
is typical of the processes of the river, and the changes in 
that territory since the making of the Treaty of 1819 have 
been slight and have arisen from erosion and accretion.

Among the issues tendered by the United States and 
Oklahoma in this case are, that the valley lands of Red 
River, at least from Denison westward, are in the main 
less than 100 years of age; that substantially all the val-
leys from approximately where the Big Wichita River 
enters Red River westward to the 100th meridian are of 
less age; they declare that the Big Bend Valley, in which 
is located an oil field, is positively less than 100 years of 
age.

Another issue offered by them is that all the valleys of 
Red River from about the mouth of the Wichita west-
ward, and particularly the Big Bend Valley, and most of 
the valleys, from the mouth of the Wichita to Denison, 
were not formed by accretion, in accordance with the 
usual law of moving waters; but that they were formed 
by a new theory of valley building, to wit: The Island 
Theory of Valley Building, which they rely upon in this 
case.

They also say that the main channel of Red River ran 
against the Texas bluffs in the Big Bend area 100 years 
ago.
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On the other hand, the State of Texas contends that all 
the great Red River valleys are more than 100 years of 
age; that the channel of Red River did not run against 
the Texas bluffs 100 years ago; but, on the contrary, that 
it was running against the concave walls on the Oklahoma 
side, where it has been running for a period of time which 
cannot be computed in years, in accordance with the 
natural laws governing rivers. And further, it contends 
that the great valleys of Red River were built by the ordi-
nary and normal process of accretion, in accordance with 
the universal obedience of moving waters to natural laws.

The United States and Oklahoma attempt to prove 
their case by scientific testimony; the State of Texas 
meets the issue with the testimony of living witnesses, 
who have known the river in various sections for more 
than fifty years, and, in turn, by scientific testimony flatly 
contradicting the conclusion reached by the government 
scientists.

The United States and Oklahoma and their scientists 
claim that Red River, particularly in the oil field section, 
does not obey the usual and natural laws of rivers in 
locating and maintaining their channels and building their 
valleys; while, on the other hand, the State of Texas and 
its scientists claim that Red River does obey all the usual 
and natural laws of moving waters and rivers.

Mr. Joseph W. Bailey, with whom Mr. Orville Bulling-
ton, Mr. C. B. Felder, Mr. Leslie Humphrey and Mr. A. H. 
Carrigan were on the brief, for Mrs. Lillis Morgan et ak, 
Texas patented land owners, interveners.

Mr. S. P. Freeling for complainant.

Mr. C. L. Bass filed a brief on behalf of the Bass 
Petroleum Company, intervener.

Mr. K. C. Barkley filed a brief on behalf of the General 
Oil Company and the National Oil & Refining Company, 
interveners.
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Mr . Justice  Van  Devanter  delivered the opinion of 
the Court.

A principal object of this suit, originally brought in this 
Court, is to settle a controversy over that part of the 
boundary between the States of Texas and Oklahoma 
which follows the course of the Red River from the 100th 
degree of west longitude to the easterly limit of Oklahoma. 
This boundary is part of an old one between the territory 
of the United States and the Spanish possessions to the 
southwest which was agreed on and defined in the third 
article of the Treaty of 1819. 8 Stat. 252. As to the line 
in question that definition is still controlling; it has been 
reaffirmed on several occasions, but never changed. The 
controversy arises chiefly out of diverging views of what 
the definition means and how it is to be applied. The 
full treaty provision reads as follows:

“Article 3. The boundary line between the two coun-
tries, west of the Mississippi, shall begin on the Gulph of 
Mexico, at the mouth of the river Sabine, in the sea, con-
tinuing north, along the western bank of that river, to the 
32d degree of latitude; thence, by a line due north, to the 
degree of latitude where it strikes the Rio Roxo of Nachi- 
toches, or Red River; then following the course of the Rio 
Roxo westward, to the degree of longitude 100 west from 
London and 23 from Washington; then, crossing the said 
Red River, and running thence, by a line due north, to 
the river Arkansas; thence, following the course of the 
southern bank of the Arkansas, to its source, in latitude 
42 north; and thence, by that parallel of latitude, to the 
South Sea. The whole being as laid down in Melish’s 
map of the United States, published at Philadelphia, im-
proved to the first of January, 1818. But, if the source 
of the Arkansas river shall be found to fall north or south 
of latitude 42, then the line shall run from the said source 
due south or north, as the case may be, till it meets the
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said parallel of latitude 42, and thence, along the said 
parallel, to the South Sea: All the islands in the Sabine, 
and the said Red and Arkansas rivers, throughout the 
course thus described, to belong to the United States; but 
the use of the waters, and the navigation of the Sabine 
to the sea, and of the said rivers Roxo and Arkansas, 
throughout the extent of the said boundary, on their re-
spective banks, shall be common to the respective inhabit-
ants of both nations.

“ The two high contracting parties agree to cede and 
renounce all their rights, claims, and pretensions, to the 
territories described by the said line; that is to say: the 
United States hereby cede to his Catholic Majesty, and 
renounce forever, all their rights, claims, and pretensions, 
to the territories lying west and south of the above-
described line; and, in like manner, his Catholic Majesty 
cedes to the said United States, all his rights, claims, and 
pretensions, to any territories east and north of the said 
line; and for himself, his heirs, and successors, renounces 
all claim to the said territories forever.”

In the early stages of the suit the chief point of differ-
ence between the parties was that Oklahoma and the 
United States were claiming the south bank of the river 
as the boundary, while Texas was contending for the 
thread or middle of the stream. That difference was dis-
posed of in an opinion delivered April 11, 1921, wherein 
this Court recognized that in the earlier case of United 
States v. Texas, 162 U. S. 1, it had been adjudged that the 
boundary, as fixed by the treaty, is along the south bank. 
256 U. S. 70. The purport of that opinion was embodied 
in an interlocutory decree of June 1, 1921, which also 
made provision for taking additional evidence and for a 
further hearing to determine what constitutes the south 
bank, where along that bank the boundary is, and the 
proper mode of locating it on the ground,—these being 
matters on which the parties were unable to agree. 256
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U. S. 608. Additional evidence filling several printed 
volumes was afterwards taken, and the further hearing 
was had near the close of the last term.

On the questions of what constitutes the south bank, 
and where along the same the boundary is, the parties are 
still far apart. Oklahoma and the United States contend 
that the bank and boundary are at the foot of a range 
of hills or bluffs which fringes the south side of the valley 
through which the river runs, while Texas insists that 
they are “ at low water mark ” on that side of the river,— 
meaning, as is said in the brief, “ the edge of the water at 
that usual and ordinary stage in which it is found during 
most of the year.” This is now the principal issue and 
to it the evidence and arguments are largely directed. Its 
solution involves a consideration of what was intended by 
the treaty provision and of the physical situation to which 
the provision is to be applied.

The treaty provision names three rivers,—the Sabine, 
the Red and the Arkansas. It expressly locates the 
boundary along the “ western bank ” of the Sabine and 
the “ southern bank ” of the Arkansas, and describes the 
intermediate section as leaving the Sabine at a designated, 
point and running due north until it “ strikes ” the Red, 
then “ following the course ” of the Red westward to the 
100th Meridian, then “ crossing ” the Red and running 
due north to the Arkansas. Thus, while the boundary is 
in exact words fixed along a designated bank of the Sabine 
and the Arkansas, it is not expressly so fixed as respects 
the Red. This difference in terms, if not otherwise over-
come, might well be taken as signifying a difference in 
purpose. But that it has no such signification is other-
wise made plain. We say this, first, because the direction 
for “ crossing ” the Red at the 100th Meridian on a line 
running north strongly implies that the preceding course 
is somewhere on the southerly side of the river; secondly, 
because the declaration that “ the use of the waters, and 
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the navigation of the Sabine to the sea, and of the said 
rivers Roxo [Red] and Arkansas, throughout the -extent 
of the said boundary, on their respective banks,” shall 
be common to the respective inhabitants of both nations, 
distinctly shows that a bank boundary is intended along 
the Red just as along the Sabine and the Arkansas; and, 
thirdly, because available historical data relating to the 
negotiations which culminated in the treaty show indu-
bitably that those who framed and signed it on behalf of 
the United States and Spain intended to establish, and 
understood they were establishing, a bank boundary along 
all three rivers. 4 American State Papers, Foreign Rela-
tions, pp. 621-622; 4 Memoirs of John Quincy Adams, pp. 
255-256, 260-261, 266-270; United States v. Texas, 162 
U. S. 1, 27. The words “ throughout the extent of the 
said boundary, on their respective banks,” are the last 
by which the treaty provision denotes the relation of the 
boundary to the rivers, and, as those words are otherwise 
supported, they point with controlling force to what was 
in the minds of the high contracting parties. It follows 
from these considerations that the meaning of the treaty 
provision is just what it would be if the Red River section 
of the boundary were expressly described as along the 
south bank.

We therefore are concerned with an instance in which 
the bank of a river, and not the river itself, has been made 
the boundary between two nations,—now between two 
States of the Union.

In many jurisdictions it is settled that there is a mate-
rial difference between taking the bank of a river as a 
boundary and taking the river itself; and this rule has 
been recognized and applied by this Court from an early 
time in the adjudication of controversies over state 
boundaries.

During the Revolutionary period Virginia ceded to the 
United States all her “ territory north west of the river
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Ohio.” Afterwards Kentucky and Indiana were admit-
ted into the Union as States, with the southerly or initial 
line of that cession as the boundary between them. A 
controversy over that boundary was brought before this 
Court in Handly's Lessee n . Anthony, 5 Wheat. 374. The 
question presented was whether the boundary was along 
low water mark or at the line reached by the river when 
at medium height. In an opinion delivered by Chief 
Justice Marshall the Court held the boundary was along 
low water mark, but was careful to say: “ In pursuing 
this inquiry, we must recollect, that it is not the bank of 
the river, but the river itself, at which the cession of Vir-
ginia commences.” Mr. Justice Story participated in 
the decision of that case and concurred in the opinion. 
Subsequently, when holding the Circuit Court for the 
District of Maine, he had occasion to interpret two con-
veyances of land adjacent to a stream in that State. One 
tract was described as bounded by the stream from one 
point to another, and the other as bounded by the bank 
of the stream from one point to another. The learned 
Justice was of opinion that the two bounding lines were 
essentially unlike, and he held as to the first tract that 
the conveyance included the flats below the bank at least 
to low water mark, and as to the second that the convey-
ance limited the grant to the bank and excluded the flats 
below. Thomas v. Hatch, 3 Sumner, 170.

A controversy over the boundary between Georgia and 
Alabama was before this Court in Howard n . Ingersoll, 
13 How. 381. The boundary had been defined in a ces-
sion by Georgia to the United States as beginning on the 
western bank of the Chattahoochee River where it crosses 
a stated line and running thence up the river “ along the 
western bank thereof ” to the great bend. (See 1 Ameri-
can State.Papers, Public Lands, pp. 113-114.) The na-
ture of the controversy was such that it called for an in-
terpretation and application of the words just quoted.
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At the locus there was an abrupt and high bank on the 
western, or Alabama, side which was washed by the river 
in periods of ordinary high water. In periods of low 
water, which comprised two-thirds of the year, a sloping 
strip of from thirty to sixty yards of dry land lay between 
the abrupt bank and the water. The flowing stream was 
about two hundred yards wide in periods of ordinary high 
water and about thirty yards in periods of low water. At 
that point the water never reached the top of the abrupt 
bank, but at other points, where the bank was lower, the 
water in exceptional times of flood overflowed the bank 
and temporarily submerged adjacent lands. The case 
was tried in an Alabama court, which ruled that the 
boundary was- at the line of ordinary low water. That 
ruling was sustained by the Supreme Court of the State, 
17 Ala. 780, and the case was brought here on writ of 
error. Another case involving the same questions, and 
brought here from the Circuit Court for the District of 
Georgia, was heard at the same time, but a description of 
the first suffices for present purposes. This Court, upon 
much consideration, held that the boundary was not at 
the line of ordinary low water, but along the water-washed 
bank or elevation which bounds the river bed and confines 
the water within definite outer limits, save in the excep-
tional instances when it is so far at flood that it overflows 
its restraining banks and spreads over adjacent lands. 
The ruling and the grounds on which it was put are indi-
cated in the following excerpts from the opinion:

(P. 415.) “When the commissioners used the words 
bank and river, they did so in the popular sense of both. 
When banks of rivers were spoken of, those boundaries 
were meant which contain their waters at their highest 
flow, and in that condition they make what is called the 
bed of the river. They knew that rivers have banks, 
shores, water, and a bed, and that the outer line on the 
bed of a river, on either side of it, may be distinguished
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upon every stage of its water, high or low; at its highest 
or lowest current. It neither takes in overflowed land 
beyond the bank, nor includes swamps or low grounds 
liable to be overflowed, but reclaimable for meadows or 
agriculture, or which, being too low for reclamation, 
though not always covered with water, may be used for 
cattle to range upon, as natural or uninclosed pasture. 
But it may include spots lower than the bluff or bank, 
whether there is or is not a growth upon them, not form-
ing a part of that land which, whether low or high, we 
know to be upland or fast lowland, if such spots are 
Within the bed of the river. Such a line may be found 
upon every river, from its source to its mouth. It re-
quires no scientific exploration to find or mark it out. 
The eye traces it in going either up or down a river, in 
any stage of water. With such an understanding of what 
a river is, as a whole, from its parts, there is no difficulty 
in fixing the boundary-line in question.”

(P. 417.) “ The call is for the bank, the fast land which 
confines the water of the river in its channel or bed in 
its whole width, that is to be the line. The bank or the 
slope from the bluff or perpendicular of the bank may not 
be reached by the water for two thirds of the year, still 
the water line impressed upon the bank above the slope 
is the line required by the commissioners, and the shore 
of the river, though left dry for any time, and but occa-
sionally covered by water in any stage of it to the bank, 
was retained by Georgia as the river up to that line. 
Wherever it may be found, it is a part of the State of 
Georgia, and not a part of Alabama. Both bank and bed 
are to be ascertained by inspection, and the line is where 
the action of the water has permanently marked itself 
upon the soil.”

(P. 418.) “Our interpretation ... is that the 
western line of Georgia ... is a line to run up the
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river on and along its western bank, and that the jurisdic-
tion of Georgia in the soil extends over to the line which 
is washed by the water, wherever it covers the bed of the 
river within its banks. The permanent fast land bank is 
referred to as governing the line.”

The members of the Court all agreed that the call 
“along the western bank” distinguished the case from 
that of Handly’s Lessee v. Anthony and that the Ala-
bama court had erred in treating the ordinary low water 
as the boundary intended; but three members, while con-
curring in the judgment of reversal to that extent, differed 
from the Court’s reasoning and conclusion in other re-
spects.

That was a private litigation and seven years later the 
same questions—this time covering the full length of the 
boundary—were presented to this Court by the two States. 
Alabama v. Georgia, 23 How. 505. Alabama claimed the 
“ usual or common low-water mark ” as the boundary and 
Georgia contended for “the western bank at high-water 
mark, using high-water mark in the sense of the highest 
line of the river’s bed; or, in other words, the highest line 
of that bed, where the passage of water is sufficiently 
frequent to be marked by a difference in soil and vege-
table growth.” Alabama asserted and Georgia admitted 
that the banks of the river, though abrupt and high at 
some places, were low and relatively flat at others and 
that at the latter, when the river was high, the water 
overflowed the outer limits of its bed and spread over 
adjacent lands,—at some places as much as a half mile. 
The controversy thus presented was disposed of in an 
opinion having the approval of the entire Court. The 
Court said:

(P. 511) “ In making such construction, it is necessary 
to keep in mind that there was by the contract of cession 
a mutual relinquishment of claims by the contracting 
parties, the United States ceding to Georgia all its right,
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title, &c., to the territory lying east of that line, and 
Georgia ceding to the United States all its right and title 
to the territory west of it.”

(P. 514) “ With these authorities and the pleadings of 
this suit in view, all of us reject the low-water mark 
claimed by Alabama as the line that was intended by the 
contract of cession between the United States and Georgia. 
And all of us concur in this conclusion, that by the con-
tract of cession, Georgia ceded to the United States all of 
her lands west of a line beginning on the western bank 
of the Chattahoochee river where the same crosses the 
boundary line between the United States and Spain, run-
ning up the said Chattahooche river and along the western 
bank thereof.

“We also agree and decide that this language implies 
that there is ownership of soil and jurisdiction in Georgia 
in the bed of the river Chattahoochee, and that the bed of 
the river is that portion of its soil which is alternately 
covered and left bare, as there may be an increase or 
diminution in the supply of water, and which is adequate 
to contain it at its average and mean stage during the 
entire year, without reference to the extraordinary freshets 
of the winter or spring, or the extreme droughts of the 
summer or autumn.

11 The-western line of the cession on the Chattahoochee 
river must be traced on the water-line of the acclivity of 
the western bank, and along that bank where that is 
defined; and in such places on the river where the western 
bank is not defined, it must be continued up the river on 
the line of its bed, as that is made by the average and 
mean stage of the water, as that is expressed in the con-
clusion of the preceding paragraph of this opinion.”

Upon the authority of these cases, and upon principle 
as well, we hold that the bank intended by the treaty pro-
vision is the water-washed and relatively permanent ele-
vation or acclivity at the outer line of the river bed which 
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separates the bed from the adjacent upland, whether val-
ley or hill, and serves to confine the waters within the 
bed and to preserve the course of the river, and that the 
boundary intended is on and along the bank at the average 
or mean level attained by the waters in the periods when 
they reach and wash the bank without overflowing it. 
When we speak of the bed we include all of the area which 
is kept practically bare of vegetation by the wash of the 
Waters of the river from year to year in their onward 
course, although parts of it are left dry for months at a 
time; and we exclude the lateral valleys which have the 
characteristics of relatively fast land and usually are 
covered by upland grasses and vegetation, although tem-
porarily overflowed in exceptional instances when the 
river is at flood.

The conclusion that the boundary intended is on and 
along the bank and not at low water mark or any other 
point within the river bed has full confirmation in avail-
able historical data respecting the negotiations which at-
tended the framing and signing of the treaty. 4 American 
State Papers, Foreign Relations, pp. 621-622; 4 Memoirs 
of John Quincy Adams, pp. 255-256, 260-261, 266-270.

Texas places some reliance on the concluding words of 
the treaty provision, “ but the use of the waters, and the 
navigation of the Sabine to the sea, and of the said rivers 
Roxo [Red] and Arkansas, throughout the extent of the 
said boundary, on their respective banks, shall be common 
to the respective inhabitants of both nations.” As 
already observed, these words show that the boundary 
intended is 11 on ” the bank. No doubt they reserve and 
secure a right of access to the water, at all stages, adequate 
to the enjoyment of the permitted use; but they afford 
no basis for regarding the boundary as below the bank or 
within the river bed. Dunlap v. Stetson, 4 Mason, 349, 
366. This part of the treaty provision is quite unlike the 
old compact considered in Maryland v. West Virginia, 217 
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U. S. 577, which gave to the citizens of Virginia full 
property in the shore of the Potomac, and so carried the 
jurisdiction and title to the water’s edge. See Handly’s 
Lessee v. Anthony, 5 Wheat. 374, 385. In an earlier 
opinion disposing of other phases of this suit it was de-
termined that the section of the Red River adjacent to 
this boundary is not navigable. 258 U. S. 574.

Texas refers to the proceedings in 1840 and 1841 
whereby the United States and the Republic of Texas 
jointly traced and marked so much of the treaty boundary 
as lies along the western bank of the Sabine, and claims 
that what was done makes for a view different from that 
here expressed. We do not so understand the proceed-
ings. General Hunt, who represented the Republic of 
Texas in that undertaking, took the position that portions 
of the river bed often immersed could be treated as the 
bank and that low-water mark should be regarded as the 
boundary. Mr. Overton, who represented the United 
States, dissented and said: “ The term bank does not 
imply, I conceive, a line of the character proposed by you, 
but it rather means that natural barrier which confines 
the waters, and compels them to flow within a well-defined 
channel, although the surface of the river may fluctuate 
in elevation between its banks at various seasons of the 
year. The same conception of the meaning of this term 
precludes on my part the idea that it would be just to 
claim the western margin of any inundations caused by 
the river overflowing its banks, because in such cases the 
usual well-defined barrier is temporarily surmounted.” 
Mr. Overton’s view prevailed and, as nearly as can be told 
now, the work proceeded on the view that the boundary 
was along the mean water line on what he defined as the 
bank. H. R. Ex. Doc. 51.

With what was intended by the treaty provision in 
mind, we turn to the physical situation to which the pro-
vision is to be applied.
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This section of the Red River flows eastward in a ser-
pentine course through a valley bordered on either side by 
a range of bluffs or hills. The distance along the river is 
539 miles and on a direct line 321 miles. The valley 
widens irregularly from about two miles on the west to 
fifteen or more on the east. The bed over which the water 
flows is composed of light, loose sand and is of varying 
breadth, the maximum being one and one-fourth miles 
and the average one-third of a mile. On either side are 
stretches of valley land which vary in both width and 
length by reason of the winding of the river and the 
irregularities in the face of the bluffs. This land is fairly 
covered with grasses and other upland growth and often 
is studded with trees. Many of the trees are old and 
among them are elm, pecan and other kinds of hard wood. 
A slight depression or a succession of depressions usually 
lies along the foot of the bluffs. The river or a channel 
may have been there in years that are gone, but, if so, no 
one knows when. Almost uniformly the valley land is 
separated from the sand bed of the river by a clearly de-
fined water-worn bank, designated by witnesses and 
counsel as a cut bank. This bank ranges in height from 
two to ten or more feet, the height generally increasing 
from west to east and the lower parts usually being where 
the bed is wide. On the valley side of the bank is vegeta-
tion and on the river side bare sand. The cut banks effec-
tively confine the water to the sand bed, save in excep-
tional instances when the river is at flood and overflows 
adjacent lands for a few days. There is some overflowing 
almost every year and in one year out of twelve or fifteen 
the overflow reaches back to the bluffs in many places.

When the water is in substantial volume it flows over 
the whole of the sand bed and washes both banks, but 
when the volume is relatively low much of the bed is dry. 
The latter is the prevailing condition,—and this because 
the source and upper reaches of the river are within a 
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region where the rainfall is light, seasonal only and quickly 
carried into the stream. Along the western part of the 
boundary the bed is entirely dry in long stretches for 
weeks at a time; and when the water is flowing, but low, 
it is found in shallow channels which divide and shift 
about over the bed. Witnesses accustomed to crossing 
there speak of finding the flowing channel near one side 
of the bed in the morning and in the middle or near the 
other side in the evening. Only in pronounced bends are 
the channels relatively stable. Along the eastern part of 
the boundary the volume of water always is substantial, 
but there again it is inclined to divide into separate chan-
nels and to cross and recross the bed frequently. Along 
both parts when the water is low, as is the rule, the 
channels in which it moves have low marginal elevations, 
but these are composed of mere sand, have no permanency 
and yield readily to the action of the water and the winds. 
Material changes in them are habitual, not exceptional.

This survey of the physical situation demonstrates that 
the banks of the river are neither the ranges of bluffs 
which mark the exterior limits of the valley, nor the low 
shifting elevations within the sand bed. And that this is 
the natural and reasonable view of the situation is illus-
trated by a long course of public and private action.

The valley land always has been dealt with as upland. 
The United States surveyed and disposed of that on the 
north side under its public land and Indian laws, and 
Texas surveyed and disposed of that on the south side 
under her land laws. Both treated the cut banks as the 
river banks and carried their surveys to those banks, but 
not beyond. Patents were issued for practically all the 
land. Individuals freely sought and dealt with it as up-
land. Much of that on the south side was disposed of by 
Texas fifty years ago, some of it seventy. Thousands of 
acres on that side were improved, occupied and cultivated 
under these disposals, and a larger acreage was occupied 
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and used under them for pastures. Through the long 
period covered by this course of action there never was 
any suggestion that this valley land was part of the river 
bed, nor that the shifting elevations of sand within the 
sand bed were the river’s banks, nor that the land on the 
south side belonged to the United States. Not until some 
land on the south side and part of the river bed were dis-
covered to be valuable for oil was this unbroken course of 
action and opinion drawn in question. However much 
the oil discovery may affect values, it has no bearing on 
the questions of boundary and title.

Our conclusion is that the cut bank along the southerly 
side of the sand bed constitutes the south bank of the 
river and that the boundary is on and along that bank 
at the mean level of the water when it washes the bank 
without overflowing it.

The boundary as it was in 1821, when the treaty be-
came effective, is the boundary of today, subject to the 
right application of the doctrines of erosion and accre-
tion and of avulsion to any intervening changes. Of 
those doctrines this Court recently said:

“ It is settled beyond the possibility of dispute that 
where running streams are the boundaries between States, 
the same rule applies as between private proprietors, 
namely, that when the bed and channel are changed by 
the natural and gradual processes known as erosion and 
accretion, the boundary follows the varying course of the 
stream; while if the stream from any cause, natural or 
artificial, suddenly leaves its old bed and forms a new 
one, by the process known as an avulsion, the resulting 
change of channel works no change of boundary, which 
remains in the middle of the old channel.” Arkansas v. 
Tennessee, 246 U. S. 158, 173.

Oklahoma and the United States question the applica-
bility of the doctrine of erosion and accretion to this 
river, particularly the part in western Oklahoma,—and
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this because of the rapid and material changes effected 
during rises in the river. But we think the habit of this 
river is so like that of the Missouri in this regard that the 
ruling relating to the latter in Nebraska N. Iowa, 143 U. S. 
359, 368, is controlling. It was there said, p. 368, et seq.:

“ The Missouri River is a winding stream, coursing 
through a valley of varying width, the substratum of 
whose soil, a deposit of distant centuries, is largely of 
quicksand. . . . The large volume of water pouring 
down at the time of these rises, with the rapidity of its 
current, has great and rapid action upon the loose soil of 
its banks. Whenever it impinges with direct attack upon 
the bank at a bend of the stream, and that bank is of the 
loose sand obtaining in the valley of the Missouri, it is not 
strange that the abrasion and washing away is rapid and 
great. Frequently, where above the loose substratum of 
sand there is a deposit of comparatively solid soil, the 
washing out of the underlying sand causes an instantane-
ous fall of quite a length and breadth of the superstratum 
of soil into the river; so that it may, in one sense of the 
term, be said that the diminution of the banks is not 
gradual and imperceptible, but sudden and visible. . . . 
No engineering skill is sufficient to say where the earth in 
the bank washed away and disintegrating into the river 
finds its rest and abiding place. The falling bank has 
passed into the floating mass of earth and water, and the 
particles of earth may rest one or fifty miles below, and 
upon either shore. There is, no matter how rapid the 
process of subtraction or addition, no detachment of earth 
from the one side and deposit of the same upon the other. 
The only thing which distinguishes this river from other 
streams, in the matter of accretion, is in the rapidity of 
the change caused by the velocity of the current; and this 
in itself, in the very nature of things, works no change in 
the principle underlying the rule of law in respect thereto.

“ Our conclusions are that, notwithstanding the rapid-
ity of the changes in the course of the channel, and the 
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washing from the one side and on to the other, the law of 
accretion controls on the Missouri River, as elsewhere; 
and that not only in respect to the rights of individual 
land owners, but also in respect to the boundary lines 
between States.”

Common experience suggests that there probably have 
been changes in this stretch of the Red River since 1821, 
but they cannot be merely conjectured. The party as-
serting material changes should carry the burden of prov-
ing them, whether they be recent or old. Some changes 
are shown here and conceded. Others are asserted on one 
side and denied on the other.

A controverted one is ascribed to the so-called Big Bend 
Area, which is within the oil field. That area is now on 
the south side of the river and connected with the bluffy 
on that side. Oklahoma and the United States assert 
that in 1821 a channel of the river ran between it and 
the bluffs and that the river has since abandoned that 
channel. Texas denies this and insists that the situation 
in 1821 was practically as now. Stimulated by the large 
values involved, the parties have exhausted the avenues 
of research and speculation in presenting testimony 
thought to bear on this question. The testimony, par-
ticularly of the experts, is conflicting. It is so voluminous 
that it does not admit of extended statement or discus-
sion here. We can only refer to important features and 
give our conclusions.

There are no surveys or records depicting the situation 
in 1821; nor are there any human witnesses who knew 
this part of the river then. But there are inanimate 
witnesses, such as old trees, which tell a good deal. At 
that place the river makes a pronounced but gradual bend 
to the north and back to the south. The area in question 
is on the inner side of the bend. It is larger now than 
sixty years ago, but how much is uncertain. The en-
largement is the result of intervening accretions. The
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habit of the river is to erode the outer bank of a bend 
and to accrete to the opposite bank. Three surveys exe-
cuted by Texas in 1856 and covering less than the whole 
area disclosed the presence at that time of over 1700 
acres. On the outer part are physical evidences of the 
formation being comparatively recent. On the inner 
part are like evidences of the formation being old, among 
them being the presence of living trees more than a cen-
tury old. One of the trees, a pecan, attained an age of 
170 years. A part of the area was cultivated and the 
remainder used for pasturage as early as 1877. At that 
time there were more trees than now. Many were taken 
by early settlers for firewood, fencing posts and building 
logs, some logs being over three feet through. To over-
come the inference arising from the presence of the old 
trees, which were well scattered, testimony was presented 
to show that in 1821 these trees were all on islands, which 
afterwards were consolidated amongst themselves and 
with the land on the south side. We think this testimony 
is essentially speculative and not a proper basis for judg-
ment. In this area, as elsewhere in the valley, a succes-
sion of depressions is found at the foot of the bluffs, and 
some testimony was produced to show that in 1821 the 
river, or a part of it, flowed there. It may be that the 
river was there long ago, but the testimony that it was 
there in 1821 is far from convincing. Texas has been 
exercising jurisdiction over the area and asserting pro-
prietorship of the soil for more than half a century and 
has surveyed and disposed of it all, the earliest disposals 
being in 1856. Some of the later surveys seem to con-
flict with those first made, but all name the river bank as 
a boundary. In those of 1856, and possibly others, it 
was the controlling call. See Schnackenberg v. State, 
229 S. W. 934; Cordell Petroleum Co. v. Michna, 276 Fed. 
483. The jurisdiction and title of Texas stood unchal-
lenged until shortly before this suit. Our conclusion is
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that the claim that the river, or any part of it, ran south 
of this area in 1821 is not sustained. So the boundary 
follows the cut bank around the northerly limit of the 
area.

Burke Bet Island and Goat Island, both near the Big 
Bend Area, are claimed by Texas on the theory that in 
1821 they were part of the land on the south side. We 
think the evidence, all considered, falls short of establish-
ing the claim and tends rather to show that neither island 
was ever part of the permanent fast land on that side. 
The claim is accordingly rejected.

What now appears to be an island opposite mile post 
575 and near the line between Hardeman and Wilbarger 
Counties, in Texas, is claimed by that State to have been 
part of the land on the south side up to 1902 and then 
severed from it by avulsive action in time of flood. The 
evidence sustains the claim. So the boundary follows the 
north bank of the island.

There are instances in which the river since 1821 has 
in time of flood left its former channel and cut a new one 
through a neck of land thereby causing land theretofore 
on one side of the river to be on the other. Such avulsive 
action does not carry the boundary with it, but leaves it 
where it was before. There is no controversy about these 
cut-offs and the evidence indicates that they readily can 
be recognized.

The matter of running, locating and marking the bound-
ary upon the ground in accordance with the principles 
stated herein will be referred to three commissioners to be 
appointed by the Court, their action to be subject to its 
approval.

The parties may submit within thirty days a form of 
decree to carry these conclusions into effect.

Mr . Justi ce  Mc Reynolds , dissenting.

The parties to the compact of 1819 (ratified 1821) dis-
tinctly avowed the purpose “ to settle and terminate all
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their differences and pretensions, by a Treaty, which shall 
designate, with precision, the limits of their respective 
bordering territories in North America.” And when all 
of its provisions are given proper weight, I think, that 
instrument fixes the international boundary with reason-
able precision at low water mark on the south side of the 
Red River—not at the margin of the “ cut bank.”

“ It is a general principle of construction with respect 
to treaties that they shall be liberally construed, so as to 
carry out the apparent intention of the parties to secure 
equality and reciprocity between them. As they are con-
tracts between independent nations, in their construction 
words are to be taken in their ordinary meaning, as under-
stood in the public law of nations, and not in any artificial 
or special sense impressed upon them by local law, unless 
such restricted sense is clearly intended. And it has been 
held by this court that where a treaty admits of two con-
structions, one restrictive of rights that may be claimed 
under it and the other favorable to them, the latter is to 
be preferred.” Geofroy v. Riggs, 133 U. S. 258, 271.

Under United States n . Texas, 162 U. S. 1, and Okla-
homa v. Texas, 256 U. S. 70, we must interpolate “ south-
ern bank ” into the description of the contested boundary 
and treat this as though it read, “ then following the 
course of the [southern bank of the] Rio Roxo westward, 
to the degree of longitude 100 west from London,” etc. 
Thus amended, we should now interpret the compact with 
a view to effectuate the intention of the parties.

A bank is the rising ground, or area, bordering a stream. 
To describe a boundary merely as following the course of 
the river bank gives it no definite location. Something 
more must be known before it can be laid down on the 
ground, e. g., that it runs with the low, ordinary or high 
water mark. To ascertain this something more, when the 
application of a treaty is involved, the purpose and all pro-
visions of the compact, the character of the country and 
any other facts indicative of intention, may be considered.

45646°—23----- 41
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The Treaty of 1819 declares—“ The use of the waters, 
and the navigation of the Sabine to the sea, and of the 
said rivers Roxo and Arkansas, throughout the extent of 
the said boundary, on their respective banks,1 shall be 
common to the respective inhabitants of both nations.” 
Parts of these rivers are navigable. For hundreds of 
miles the Red River passes over a sandy waste between 
irregular 11 cut banks,” sometimes a mile apart (one-third 
mile on the average), and the waters are mainly useful 
for domestic purposes, for live stock and for irrigation. 
During most of the year the stream is only a few yards 
wide and flows along shallow channels, commonly at some 
distance from the southern “ cut bank.” Manifestly, if 
the boundary is on the margin of that bank the Spanish 
inhabitants were generally cut off from the stream and 
could not use the waters without crossing or occupying 
territory of the United States. By its express terms the 
treaty reserved to those people the right to use and navi-
gate the waters and I cannot think that by mere implica-
tion it imposed a very serious barrier thereto.

1 The boundary follows only a portion of each river—the upper
reaches of the Arkansas, the middle part of the Red and the lower 
section of the Sabine. No rights were given to Spanish subjects in 
respect of the waters of these rivers except along the boundary.

Again, if the boundary runs with the southern “ cut 
bank ” of the Red River, of what effect are the words,
11 all the islands in the Sabine, and the said Red and 
Arkansas rivers, throughout the course thus described, to 
belong to the United States ”? That boundary being ad-
mitted, all islands would necessarily lie within the United 
States and their reservation was unnecessary. But if low 
water marks the boundary, then the reservation becomes 
important. Without it grave disputes might arise as to 
the true line where islands lie south of the main stream. 
See Georgia n . South Carolina, 257 U. S. 516.

With the boundary fixed at low water mark, the Span-
ish inhabitants obtained free access to the stream at
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all seasons and could use its waters as their welfare re-
quired; the reservation of the islands to the United States 
is important; the parties obtained full reciprocal rights; 
and the unfortunate consequences incident to ownership 
by the United States of a long narrow barren strip be-
tween a foreign country and the stream are avoided.

“ Even when a state retains its dominion over a river 
which constitutes the boundary between itself and an-
other state, it would be extremely inconvenient, to ex-
tend its dominion over the land on the other side, which 
was left bare by the receding of the water. And this in-
convenience is not less, where the rising and falling is 
annual, than where it is diurnal. Wherever the river 
is a boundary between states, it is the main, the perma-
nent river, which constitutes that boundary; and the 
mind will find itself embarrassed with insurmountable 
difficulty, in attempting to draw any other line than the 
low-water mark.” Chief Justice Marshall in Handly’s 
Lessee n . Anthony (1820), 5 Wheat. 374, 380, 381. Note 
that this cause was decided before ratification of the 
treaty in 1821.

The point for decision in Howard n . Ingersoll (1851), 
13 How. 381, 397, 411, 412, 413, concerned the boundary 
between Georgia and Alabama, along the Chattahoochee 
River. “ Its determination [p. 397] depends upon what 
were the limits of Georgia and her ownership of the whole 
country within them, when that State, in compliance with 
the obligation imposed upon it by the revolutionary war, 
conveyed to the United States her unsettled territory; 
and upon the terms used to define the boundaries of that 
cession.” The pertinent article of the cession is copied 
below.1 The Court also said, pp. 411, 412—

1 “ The State of Georgia cedes to the United States all the right, 
title, and claim, which the said State has to the jurisdiction and soil of 
all the lands situated within the boundaries of the United States, 
gouth of the State of Tennessee, and west of a line beginning on th§ 
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“We further learn, that the adjustment with South 
Carolina, left in Georgia the Chattahoochee River from 
its source to the 31st degree of north latitude, as Georgia 
had claimed her limits to be, since the king’s patent to 
Sir James Wright, in 1764.

“ In other words, that the Chattahoochee, from its 
source to that point, was at all times after that patent 
within Georgia with the right of soil and jurisdiction when 
its unsettled territory was ceded to the United States. 
This fact being so, it gives us a key from the laws of 
nations to aid us in the interpretation of its cession as to 
the boundary between Georgia and Alabama, which must 
prevail, as it would in all other cases, where there may be a 
transfer by one nation of a part of its territory to another, 
with a river for its boundary, without an express stipula-
tion for the relinquishment of the rights of soil and juris-
diction over the bed of such river.

“ The rule jure gentium, to which we refer, is not now 
for the first time under the consideration of this court. 
We are relieved, then, from its discussion, by citations 
from Vattel and other writers upon the laws of nations, 
to show what it is; but it will be found in the 22d chapter 
of Vattel. Among the writers after him it is not con-
troverted by any one of them. Besides, it is according to 
what had been anciently the practice of nations, substan-
tiated by an adherence to it down to our own times. In 
Handly’s Lessee v. Anthony, 5 Wheat. 379, this court said,

western bank of the Chattahoochee River, where the same crosses the 
boundary-line between the United States and Spain, running thence 
up the said River Chattahoochee and along the western bank thereof, 
to the great bend thereof, next above the place where a certain creek 
or river called Uchee, (being the first considerable stream on the 
western side above the Cussetas and Coweta towns,) empties into the 
said Chattahoochee River; thence in a direct line to Nicajack, on the 
Tennessee River; thence crossing the said last-mentioned river, and 
thence running up the said Tennessee River, and along the western 
bank thereof to the southern boundary-line of the State of Tennessee.”
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by its organ, Chief Justice Marshall, ‘ when a great river is 
the boundary between two nations or States, if the orig-
inal property is in neither, and there be no convention 
about it, each holds to the middle of the stream. But 
when, as in this case, one State is the original proprietor, 
and grants territory on the one side only, it retains the 
river within its domain, and the newly-created State ex-
tends to the river only. The river, however, is its 
boundary.

“ Georgia was certainly the original proprietor of the 
River Chattahoochee to 31 degrees north, when her ter-
ritory west of it was ceded to the United States, and that 
cession must be understood to have been made under the 
rule, unless by terms in her grant to the United States 
it was taken out of it, with the view tb give to the new 
State which was to be formed out of the cession, a co-
equality of soil and jurisdiction in the river which was to 
separate them.”

And applying what it deemed the applicable rule, the 
Court held (p. 418): The boundary in question is “ a line 
to run up the [Chattahoochee] river on and along its 
western bank, and that the jurisdiction of Georgia in the 
soil extends over to the line which is washed by the water, 
wherever it covers the bed of the river within its banks. 
The permanent fast land bank is referred to as governing 
the line. From the lower edge of that bank, the bed of 
the river commences, and Georgia retained the bed of the 
river from the lower edge of the bank on the west side. 
And where the bank is fairly marked by the water, that 
water level will show at all places where the line is.”

The well established rule, approved and attempted to 
be applied in Howard v. Ingersoll, has no application to 
the present controversy where independent nations under-
took to settle a long standing boundary dispute. More-
over, the treaty contains important and, I think, con-
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trolling provisions not found in the Georgia grant. Al-
though much relied on, that case does not decide the 
point here presented—it arose out of wholly different cir-
cumstances and the opinion rests upon a rule of inter-
pretation declared to be generally inapplicable to com-
pacts of settlement between independent nations.

In Handly’s Lessee v. Anthony (1820), supra, the Court 
ruled that under the grant by Virginia of all her right to 
the territory “ situate, lying and being to the northwest 
of the river Ohio,” the boundary was at low water on the 
north side. The considerations which led to that conclu-
sion, I think, are sufficient to require a like result here. 
Moreover, the Treaty of 1819 contains provisions not 
found in the cession of the Northwest Territory which 
point to the low water mark of the Red River.

That the Spanish government wittingly assented to a 
boundary by which a narrow strip of foreign territory 
was interposed between its citizens and waters essential to 
their welfare seems highly improbable. The convenience 
of the population must have been in contemplation. Nor 
do I find adequate reason for thinking that the United 
States desired this strip of barren land—then without 
value to their citizens—with the consequent obligations 
and serious difficulties. In 1819 troublesome problems in-
cident to marking the boundary between this country and 
Canada were pending. Considering them, it is easy to 
understand why the United States desired to fix the 
boundary at the low water mark of Red River, reserving 
the islands to themselves. But, obviously, ownership of 
the barren strip south of that line would entail unfortu-
nate consequences to them and interfere with the orderly 
development of Spanish territory. Surely, neither gov-
ernment expected such a result.

“ 1 In case of doubt,’ says Vattel, ‘ every country, lying 
upon a river, is presumed to have no other limits but the 
river itself; because nothing is more natural, than to take 
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a river for a boundary, when a state is established on its 
borders; and wherever there is a doubt, that is always to 
be presumed which is most natural and most probable.’ ” 
Handly’s Lessee v. Anthony, supra, 379, 380.

BANKERS TRUST COMPANY ET AL., EXECU-
TORS of  Mc Mulle n , v . blodget t , tax  com -
missi oner  OF THE STATE OF CONNECTICUT.

ERROR TO THE SUPERIOR COURT OF THE STATE OF CON-
NECTICUT.

No. 169. Argued January 3, 1923.—Decided January 22, 1923.

1. A state law which, in order to reach property which has escaped 
taxation, taxes the estates of decedents for a period anterior to 
date of death, but allows proportionate deductions where a per-
sonal representative shows that taxes were paid, or property was 
not owned, by his decedent within the period, does not deprive 
the creditors and distributees of the estates of their property with-
out due process of law. P. 650. Gen. Stats. Conn. 1918, § 1190, 
sustained.

2. The delinquency of a decedent in not paying taxes may be penal-
ized under the state taxing power by inflicting upon his estate a 
penalty measured by the discretion of the legislature. P. 651.

3. The constitutional prohibition of ex post facto laws is inappli-
cable to a retroactive tax penalty. P. 652.

96 Conn. 361, affirmed.

Error  to a judgment of the Superior Court of Con-
necticut, entered upon direction of the Supreme Court 
of Errors, in a proceeding to review a tax assessment.

Mr. William H. Comley for plaintiffs in error.

Mr. Frank E. Healy, Attorney General of the State of 
Connecticut, Mr. William E. Egan and Mr. Carlos S. Hol-
comb appeared for defendant in error.
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Mr . Justice  Mc Kenna  delivered the opinion of the 
Court.

By § 1190 of the General Statutes of the State of Con-
necticut, 1918, passed in 1915, it is provided that “All 
taxable property of any estate upon which no town or 
city tax has been assessed . . . or upon which no 
tax has been paid to the state during the year preceding 
the date of the death of the decedent, shall be liable to 
a tax of two per centum per annum on the appraised in-
ventory value of such property for the five years next 
preceding the date of the death of such decedent, pro-
vided, the executor or administrator of any estate may, 
by furnishing evidence to the satisfaction of the tax com-
missioner that a state, town or city tax has been paid on 
any of such property for a portion of said five years or 
that the ownership of such property has not been in the 
decedent for a portion of said period, obtain a proportion-
ate deduction from the tax hereby imposed, . . .”

It is further provided (§ 1192) that “Any executor, 
administrator or representative of such an estate ag-
grieved by the action of the tax commissioner in deter-
mining such tax, if unable to agree with the tax commis-
sioner upon the amount of such tax as provided in section 
1190, may, within ninety days from the time of the filing 
by the tax commissioner of such statement or corrected 
statement with the judge of probate, make application in 
the nature of an appeal therefrom to the superior court 
of the county in which such probate court is located which 
shall be accompanied by a citation to said tax commis-
sioner to appear before such court.”

Lena McMullen died in 1919, and the information re-
quired by an act passed in that year, amendatory of an 
act concerning inventories of estates,1 having been filed 
by plaintiffs in error as her executors and sent, as required,

1 Public Acts of Conn. 1919, c. 50, p. 2713.
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by the Probate Judge to the Tax Commissioner, that offi-
cer filed with the State Treasurer a statement that there 
was due from the estate of the decedent to the State of 
Connecticut by virtue of its statutes, $10,286.39, and made 
claim for such sum.

Plaintiffs in error, within the time provided in § 1192, 
made, to quote from the language of the section, “ appli-
cation in the nature of an appeal ” from the claim to the 
Superior Court of the county in which the Probate Court 
was located, in accordance with § 1192.

The Tax Commissioner, acting for the State, demurred 
“ to the reasons of application and appeal,” and the 
Superior Court, by consent of the parties, reserved the 
questions of law arising upon the demurrer “ for the ad-
vice of the Supreme Court of Errors . . . as to what 
judgment should be rendered ” on the demurrer. In ful-
fillment of the “ reservation ” the Supreme Court of 
Errors took the case, adjudged the statute to be valid, 
and advised the Superior Court “ to sustain the demurrer 
and to dismiss the application.”

The Superior Court in execution of that direction sus-
tained the demurrer and entered judgment dismissing the 
“ application in the nature of an appeal.” To review that 
judgment is the purpose of this writ of error. Manifestly, 
however, it is the views and reasoning of the Supreme 
Court of Errors that must engage our attention as they 
constituted the foundation of the judgment of the Superior 
Court.

In description of the statute, the Court of Errors said, 
its purpose is “ to compel estates to pay to the State a 
sum which shall approximately equal the taxes which 
property of the estate has escaped paying while in the 
hands of the decedent ”; and “ the single point raised by 
the demurrer,” the court further said, “ is that the stat-
utes which authorize this action of the commissioner are 
unconstitutional.”
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The specifications of the ground of offense urged by 
plaintiffs in error against the Fourteenth Amendment 
(and with this only are we concerned) were said by the 
court to be that the statute deprived 11 creditors and dis-
tributees of this estate of their property without due 
process of law, (a) by exacting a penalty from them for the 
failure of the decedent to list his property for taxation, and 
(b) by creating against them a presumption of guilt for 
such omission.” The comment of the court upon the 
specifications was that both 11 rest upon the unfounded 
premise that the property of this estate, upon the decease 
of the owner, passed to the distributees subject to the 
payment of the just debts of the estate.” And the court 
further said, “ The right to dispose of one’s property by 
will, and the right to have it disposed of by law after 
decease, is created by statute, and therefore the State 
may impose such conditions upon the exercise of this 
right as it may determine. Stone Appeal, 74 Conn. 301, 
302; Hatheway v. Smith, 79 Conn. 506.” See also Plum-
mer v. Coler, 178 U. S. 115, 134; Knowlton v. Moore, 178 
U. S. 41.

The conclusion of the court is of such authoritative 
effect as not to need much comment. The attack upon 
it by plaintiffs in error is based upon a confusion of rights. 
As pointed out by the Supreme Court of Errors, executors 
and administrators do not own the property committed 
to them for administration. It goes to them subject to 
the liabilities and burdens upon it in the hands of its 
owner, and whatever interest distributees or creditors 
may have is subject to the same liabilities and burdens,— 
subject, we may say, as the court decided, to the tax 
which the State has imposed on its disposition or devo-
lution. And the tax does not take on a different quality 
or incident because it is, or has the effect of, a penalty. 
And the court, construing the statute, declared it was a 
provision for penalizing a delinquency—the delinquency
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of the decedent, and made to survive “ by statutory sanc-
tion.” “ In effect,” the court said, “ this statute is a 
penalty imposed upon the estate because of the delin-
quency of the decedent, and no less permissible than the 
penalty tax against the decedent, kept alive by statutory 
sanction.”

Plaintiffs in error do not contest the principle expressed 
but deny its application by asserting, (1) there was no 
debt owed by decedent, (2) no action under the statute 
arose against her, (3) no penalty had been incurred by 
her because as long as she lived the statute was inap-
plicable to her, (4) it is not a tax, for its primary object 
is punishment, not revenue.

The assertions are unjustified. There was an evasion 
of duty by decedent, and the obligation she incurred, and 
should have discharged, was imposed upon her estate, and 
legally imposed, for out of her estate only can it be dis-
charged. The payment of taxes is an obvious and insist-
ent duty, and its sanction is usually punitive. The Con-
necticut statute is not, therefore, in its penal effects, 
unique, nor are they out of relation or proportion to a 
decedent’s delinquency.

The Court of Errors recognized that the tax of the 
statute “ may not represent what the decedent would 
have been required to pay had ” she “ paid the state or 
local tax.” And, as we have seen, the tax may be upon 
the appraised inventory value for the five years next pre-
ceding the death of the decedent with a proportionate 
deduction if a tax has been paid on any of the property 
for a portion of the five years, or if the ownership of the 
property has not been in the decedent for a portion of 
that period. The provision, however, is but a way of 
fixing a penalty for the delinquency, which it is competent 
for the State to do. We said in Western Union Telegraph 
Co. v. Indiana, 165 U. S. 304, 310, that the amount of a 
penalty is a matter for the legislature of a State to deter-
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mine in its discretion, and in accordance with the principle 
we sustained a penalty of 50 per cent, of the taxes assessed 
against the Telegraph Company and unpaid by it.

Section 1190 was passed in 1915 and went into effect 
August 1st of that year. Decedent died in May, 1919. 
Plaintiffs in error contend, therefore, that in one of the 
years (1914) of the five of omission to pay taxes “the 
only penalty provided by law therefor was the addition 
of ten per cent, to the assessed valuation of the omitted 
property.” Therefore, it is the further contention, the 
attempt of the section is “ to reach into the past and to 
provide a 1 greater punishment than the law did when the 
crime was committed,’ ” and hence incurs constitutional 
prohibition as an ex post facto law.

The contention is untenable. The penalty of the stat-
ute was not in punishment of a crime, and it is only to 
such that the constitutional prohibition applies. It has 
no relation to retrospective legislation of any other de-
scription. Johannessen v. United States, 225 U. S. 227, 
242.

The final contention of plaintiffs in error is that the 
statute can only be sustained on the assumption that11 in 
the last analysis the property of deceased persons belongs 
to the State.”

The contention is extreme. The power of taxation, 
with its accessorial sanctions, is a power of government, 
and all property is subject to it. And it is a proper exer-
cise of it to satisfy out of his estate the delinquency of a 
property owner. It is so complete that it does not need 
the assumption of universal ownership by the State to 
justify it.

Affirmed.
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LEE v. CHESAPEAKE & OHIO RAILWAY COM-
PANY.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF KENTUCKY.

No. 422. Argued January 5, 1923.—Decided January 22, 1923.

1. A case which, by virtue of the diverse citizenship of the parties, 
falls within the general jurisdiction of the District Courts as con-
ferred by Jud. Code, § 24, is within the general jurisdiction of a 
District Court sitting in a State of which neither party is a citizen. 
P. 654.

2. The clause of Jud. Code, § 51, providing that such suits shall be 
brought only in the District Court in the district of the residence 
of either the plaintiff or the defendant does not limit the general 
jurisdiction created by § 24, or withdraw any suit therefrom, but 
merely confers a personal privilege on the defendant, which he 
may assert or waive, at his election. P. 655.

3. Whenever such a suit is removed from a state court under Jud. 
Code, § 28, the removal must be to the District Court in the dis-
trict where the suit is pending. Id., §§ 29, 53. P. 656.

4. The right of removal under § 28 is exercisable by the defendant 
or defendants without regard to the assent of the plaintiff. P. 658.

5. An action, between citizens of different States begun in a court 
of a State of which neither is a citizen, is removable by the de-
fendant to the District Court of the district in which the suit is 
pending. P. 658. Ex parte Wisner, 203 U. S. 449, overruled; In 
re Moore, 209 U. S. 490, qualified.

6. The purpose of the Act of August 13, 1888, c. 866, 25 Stat. 433, 
to contract the jurisdiction of the Circuit Courts affords no basis 
for subtracting from its provisions where definite and free from 
ambiguity. P. 660.

Affirmed.

Error  to a judgment of the District Court sustaining 
its jurisdiction and dismissing the complaint, in an action 
for personal injuries removed from a state court.

Mr. Allan D. Cole, with whom Mr. H. W. Cole and Mr. 
W, A. Byron were on the brief? for plaintiff in error,
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Mr. E. L. Worthington, with whom Mr. LeWright 
Browning and Mr. Stanley Reed were on the brief, for 
defendant in error.

Mr . Justice  Van  Devant er  delivered the opinion of 
the Court.

This was an action to recover damages in the sum of 
ten thousand dollars for personal injuries alleged to have 
been sustained by the plaintiff while entering one of the 
defendant’s passenger trains in Kentucky for an intrastate 
trip. The plaintiff was a citizen and resident of Texas 
and the defendant a corporate citizen and resident of Vir-
ginia. The action was begun in a state court in Bracken 
County, Kentucky, and, because of the diverse citizen-
ship of the parties, was removed, at the defendant’s in-
stance, into the District Court of the United States for 
the Eastern District of Kentucky, which includes Bracken 
County. When the transcript reached the District Court, 
the plaintiff moved that the cause be remanded to the 
state court on the ground that the District Court was 
without jurisdiction in that neither party was a resident 
of that district. The motion was overruled, the plaintiff 
elected to stand on the motion, and judgment was given 
for the defendant. The plaintiff then brought the case 
here on a direct writ of error, Jud. Code, § 238, to obtain a 
review of the ruling on his motion to remand.

Under the Constitution, Art. Ill, § 2, the judicial power 
extends, among other cases, to such as arise under the 
Constitution, laws and treaties of the United States; and 
to such as are between citizens of different States.

Section 24 of the Judicial Code defines the general juris-
diction of the District Courts, the pertinent provision be-
ing as follows:

“ The district courts shall have original jurisdiction 
. . . of all suits of a civil nature, at common law or 
jn equity, . . . where the matter in controversy ex-
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ceeds, exclusive of interest and costs, the sum or value of 
three thousand dollars, and (a) arises under the Consti-
tution or laws of the United States, or treaties made, or 
which shall be made, under their authority, or (b) is be-
tween citizens of different States, . . .”

This grant of jurisdiction covers two distinct classes of 
suits. In one the citizenship of the parties is not an ele-
ment, while in the other it is the distinctive feature. As 
to the suit before us it is very clear that the diverse citi-
zenship of the parties and the sum involved bring it 
within the latter class, and therefore within the general 
jurisdiction of the District Courts.

Section 51 of the Code relates to the venue of suits 
originally begun in those courts, and provides, subject to 
exceptions not material here, that—

“. . . no civil suit shall be brought in any district 
court against any person by any original process or pro-
ceeding in any other district than that whereof he is an 
inhabitant; but where the jurisdiction is founded only on 
the fact that the action is between citizens of different 
States, suit shall be brought only in the district of the 
residence of either the plaintiff or the defendant.”

It is a necessary conclusion from repeated decisions, 
going back to the original Judiciary Act of 1789, that this 
provision does not limit the general jurisdiction of the 
District Courts or withdraw any suit therefrom, but 
merely confers a personal privilege on the defendant, 
which he may assert, or may waive, at his election, and 
does waive if, when sued in some other district, he enters 
an appearance without claiming his privilege. Gracie v. 
Palmer, 8 Wheat. 699; Toland v. Sprague, 12 Pet. 300, 
330; Ex parte Schollenberger, 96 U. S. 369, 378; Central 
Trust Co. v. McGeorge, 151 U. S. 129; Interior Construct 
tion Co. v. Gibney, 160 U. S. 217; United States v. Hvos- 
lef, 237 U. S. 1, 12; Camp v. Gress, 250 U. S. 308, 311; 
General Investment Co, Vf Lake Shore & Michigan South-
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ern Ry. Co., ante, 261. The following excerpt from In-
terior Construction Co. v. Gibney, p. 219, is particularly 
apposite:

“ The Circuit Courts of the United States are thus 
vested with general jurisdiction of civil actions, involving 
the requisite pecuniary value, between citizens of different 
States. Diversity of citizenship is a condition of jurisdic-
tion, and, when that does not appear upon the record, the 
court, of its own motion, will order the action to be dis-
missed. But the provision as to the particular district 
in which the action shall be brought does not touch the 
general jurisdiction of the court over such a cause between 
such parties; but affects only the proceedings taken to 
bring the defendant within such jurisdiction, and is a mat-
ter of personal privilege, which the defendant may insist 
upon, or may waive, at his election; and the defendant’s 
right to object that an action, within the general jurisdic-
tion of the court, is brought in the wrong district, is 
waived by entering a general appearance, without taking 
the objection.”

Section 28 of the Code deals with the jurisdiction of the 
District Courts on removals from the state courts, saying, 
so far as is material here,—

“Any suit of a civil nature, at law or in equity, arising 
under the Constitution or laws of the United States, or 
treaties made, or which shall be made, under their au-
thority, of which the district courts of the United States 
are given original jurisdiction by this title, which may 
now be pending or which may hereafter be brought, in 
any State court, may be removed by the defendant or 
defendants therein to the district court of the United 
States for the proper district. Any other suit of a civil 
nature, at law or in equity, of which the district courts of 
the United States are given jurisdiction by this title, and 
which are now pending or which may hereafter be 
brought, in any State court, may be removed into the dis-
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trict court of the United States for the proper district by 
the defendant or defendants therein, being non-residents 
of that State.”

Section 29 deals, among other things, with the venue on 
removals and shows that in every instance the removal 
must be into the district court “ in the district where such 
suit is pending; ” and this requirement is emphasized by 
§ 53, which directs that where the district is composed 
of two or more distinct divisions the removal shall be into 
the District Court “ in the division in which the county is 
situated from which the removal is made.” Thus the 
words “ for the proper district,” in § 28, find exact defini-
tion in §§ 29 and 53; and that definition conforms to what 
has appeared in all removal statutes beginning with the 
original Judiciary Act of 1789.1

The several provisions of the Code before quoted were 
considered in the recent case of General Investment Co. v. 
Lake Shore Michigan Southern Ry. Co., supra, 275, 
where their meaning and their relation one to another 
were summed up as follows:

“ Section 24 contains a typical grant of original juris-
diction to the District Courts in general of * all suits ’ in 
the classes falling within its descriptive terms, save certain 
suits by assignees of particular choses in action. Section 
51 does not withdraw any suit from that grant, but merely 
regulates the place of suit, its purpose being to save de-
fendants from inconveniences to which they might be sub-
jected if they could be compelled to answer in any district, 
or wherever found. Like similar state statutes, it accords 
to defendants a privilege which they may, and not infre-
quently do, waive.

’•Acts September 24, 1789, c. 20, § 12, 1 Stat. 79; February 13, 
1801, c. 4, § 13, 2 Stat. 92; February 4, 1815, c. 31, § 8, 3 Stat. 198; 
March 3, 1815, c. 94, § 6, 3 Stat. 233; March 3, 1863, c. 81, § 5, 12 
Stat. 756; March 2, 1867, c. 196, 14 Stat. 558; March 3, 1875, c. 137, 
§ 3, 18 Stat. 471; March 3, 1887, c. 373, 24 Stat. 552; August 13, 
1888, c. 866, 25 Stat. 433; Judicial Code, §§ 30, 31, 33.

45646°—23------42
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“ Coming to the removal section (28), it is apparent 
that the clause, ‘ of which the district courts of the United 
States are given original jurisdiction,’ refers to the juris-
diction conferred on the District Courts in general, for it 
speaks of them in the plural. That it does not refer to the 
venue provision in § 51 is apparent, first, because that 
provision does not except or take any suit from the general 
jurisdiction conferred by § 24; next, because there could 
be no purpose in extending to removals the personal privi-
lege accorded to defendants by § 51, since removals are 
had only at the instance of defendants, and, lastly, be-
cause the venue on removal is specially dealt with and 
fixed by § 29.”

It will be perceived that the right of removal under § 28 
arises whenever a suit within the general jurisdiction of 
the District Courts is begun in “ any ” state court, and 
also that the party to whom the right is given is desig-
nated in direct and unequivocal terms. Where the suit 
arises under the Constitution, or a law or treaty, of the 
United States the right is given to “ the defendant or de-
fendants” without any qualification; and as to “any 
other suit ” it is given to “ the defendant or defendants ”, 
if he or they be “ non-residents of that State.” In neither 
instance is the plaintiff’s assent essential in any sense to 
the exercise of the right. Nor is it admissible for him to 
urge that the removal be into the District Court for some 
other district, for it ishis act in bringing the suit in a state 
court within the particular district which fixes the venue 
on removal.

Applying these views to the present case, we hold that 
it was removable, that it was duly removed into the Dis-
trict Court for the proper district and that the motion to 
remand was rightly denied—in short, that the District 
Court had jurisdiction to proceed to a determination of 
the cause.

The plaintiff’s contention to the contrary is predicated 
largely on a decision by this Court in Ex parte Wisner,
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203 U. S. 449, which, it must be conceded, is not in accord 
with the views expressed in this opinion. In that case 
the facts were like those here and the same statutory pro-
visions were involved. These provisions were then part 
of the Act of August 13, 1888, c. 866, 25 Stat. 433, but, 
as respects the matter now under consideration, their 
meaning has not been changed by their inclusion in the 
Judicial Code. In that case it was ruled that the pro-
vision, now embodied in § 51, respecting the venue of 
actions originally begun in the Circuit (now District) 
Courts was strictly jurisdictional, could not be overcome 
even by the consent of both parties, and affected removals 
accordingly. The ruling proceeded on the theory that 
this was a right, if not a necessary, conclusion inasmuch 
as the general purpose of Congress in adopting the Act 
of 1888 was to contract the jurisdiction of the Circuit 
Courts. The decision was given in 1906 and was a de-
parture from what had been said of the same provisions 
in prior cases, notably Mexican National R. R. Co. v. 
Davidson, 157 U. S. 201, 208, and Sweeney v. Carter Oil 
Co., 199 U. S. 252, 259. Much that was said in the 
opinion was soon disapproved in In re Moore, 209 U. S. 
490, where the Court returned to its former rulings re-
specting the essential distinction between the provision 
defining the general jurisdiction of the Circuit Courts and 
the one relating to the venue of suits originally begun in 
those courts. But as the decision was not fully and ex-
pressly overruled, it has been a source of embarrassment 
and confusion in other courts.1 We had occasion to criti-

1See Louisville & Nashville R. R. Co. v. Western Union Telegraph 
Co., 218 Fed. 91; Doherty v. Smith, 233 Fed. 132; Guaranty Trust 
Co. v. McCabe, 250 Fed. 699; James v. Amarillo City Light & Water 
Co., 251 Fed. 337; Matar azzo v. Hustis, 256 Fed. 882; Boise Com-
mercial Club v. Oregon Short Line R. R. Co., 260 Fed. 769; Sanders 
v. Western Union Telegraph Co., 261 Fed. 697; Earles v. Germain 
Co., 265 Fed. 715.
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cise it in General Investment Co. v. Lake Shore & Michi-
gan Southern Ry. Co., supra, and now on further con-
sideration we feel constrained to pronounce it essentially 
unsound and definitely to overrule it.

In this connection it should be observed that the opin-
ion in In re Moore is open to the criticism that it seem-
ingly assumes that where neither party is a resident of 
the district the removal, to be effective, needs the plain-
tiff’s assent. We find no support for such an assumption 
in the provisions we are considering. Under them, as 
before indicated, the exercise of the right of removal rests 
entirely with the defendant and is in no sense dependent 
on the will or acquiescence of the plaintiff. The opinion 
in In re Moore is qualified accordingly.

We recognize that one purpose of the Act of 1888 was 
to contract the jurisdiction of the Circuit Courts and that 
due regard should be had for this in interpreting indefi-
nite or ambiguous provisions; but we think it affords no 
basis for subtracting anything from provisions which are 
definite and free from ambiguity. A comparison of the 
removal provisions in the Act of 1888 with those in the 
Act of March 3, 1875, c. 137, 18 Stat. 470, which it dis-
placed, will bring out very clearly the changes intended. 
The Act of 1875 not only permitted the removal of all 
suits between citizens of different States where the 
amount in controversy exceeded five hundred dollars, but 
declared without qualification that the removal might be 
by 11 either party.” The Act of 1888 confined the removal 
of such suits to instances where the amount in contro-
versy exceeded two thousand dollars; withheld the right 
of removal from the plaintiff, who always has a choice of 
forums, and gave the right to the defendant only where 
he was a nonresident of the State in which the suit was 
brought. Thus, while the comparison shows that Con-
gress intended to contract materially the jurisdiction on 
removal, it also shows how the contraction was to be
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effected. Certainly there is nothing in this which sug-
gests that the plain terms in the Act of 1888,—by which 
it declared that any suit “ between citizens of different 
States,” brought in any state court and involving the 
requisite amount, “ may be removed by the defendant or 
defendants ” where they are “ non-residents of that 
State,”—should be taken otherwise than according to 
their natural or ordinary signification.

That provision, although much narrower than the pro-
vision in the Act of 1875, is obviously broader than the 
one in the original Judiciary Act of 1789, which permitted 
any suit brought in any state court by a citizen of that 
State against a citizen of another State, and involving a 
stated amount, to be removed by the defendant into the 
Circuit Court of the United States for that district. This 
early provision remained in force for a long period and 
there can be no doubt that to return to it now would 
materially relieve the overburdened dockets of the Dis-
trict Courts and at the same time maintain the constitu-
tional principle involved; but of course a return can be 
effected only through legislative channels.

Judgment affirmed.
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Lots patented under the public land laws according to a plat show-
ing them bordering on a lake, extend to the water as a boundary 
and embrace pieces of land found between it and the meander line 
of the survey, where the failure to include such pieces within the 
meander was not due to fraud or mistake but was consistent with 
a reasonably accurate survey, considering the areas included and 
excluded, the difficulty of surveying them when the survey was 
made and their value at that time. P. 664.

274 Fed. 290, and 145, affirmed.

Appeals  and certiorari to review decrees of the Circuit 
Court of Appeals reversing decrees of the District Court 
favorable to the United States in suits asserting title to 
several parcels of land in Louisiana.

Mr. Assistant Attorney General Riter, with whom Mr. 
Solicitor General Beck was on the briefs, for the United 
States.
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Mr. S. L. Herold, with whom Mr. J. A. Thigpen, Mr. 
E. P. Lee, Mr. Hampden Story, Mr. J. D. Wilkinson and 
Mr. R. L. Batts were on the briefs, for appellees in Nos. 
160, 163, 162 and 161, and respondents in No. 191.

Mr. Elias Goldstein, with whom Mr. H. C. Walker, Jr., 
Mr. S. M. Cook, and Mr. Hampden Story were on the 
brief, for appellees in No. 192.

Mr . Justi ce  Sutherl and  delivered the opinion of the 
Court.

These suits involve claims of title on the part of the 
United States, hereinafter called the plaintiff, to various 
parcels of land lying along the border of Ferry Lake, a 
navigable body of water in Caddo Parish, Louisiana. 
Answering these claims, the defendants in the respective 
cases averred that plaintiff, long before the bringing of 
the suits, had conveyed by patents to private persons 
certain fractional subdivisions bordering on the lake; that 
these fractions were represented on the official plat of 
the government survey, made by one Warren in 1839 and 
duly approved and filed, as bounded on the lake side by 
the waters of the lake; that in each of the cases the land 
in controversy was a small tract, lying along the edge of 
the lake and constituting part of the particular fractional 
subdivision so conveyed; and that consequently, plaintiff 
had divested itself of whatever title it originally had.

Certain alternative defenses, based upon the alleged 
ownership of the lands by the State of Louisiana, were 
pleaded, but, in view of the conclusions we have reached, 
it is not necessary to consider them. The District Court 
entered decrees for the plaintiff which the Circuit Court 
of Appeals reversed (274 Fed. 145, 290), and the cases 
are here upon appeal except the Loucks case, which comes 
on certiorari. The foregoing averments of fact contained 
in the answers are established by the record.
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In 1916-1917, nearly eighty years after the Warren 
survey—the lands in the meantime having become val-
uable for their deposits of oil and gas—a new survey was 
made under the direction of the General Land Office. 
This survey shows that the line run by Warren, purport-
ing to meander the shore of the lake, did not in all in-
stances coincide precisely with the water’s edge. In the 
four cases first named in the title, the parcels of land 
lying between the meander line and the lake are of small 
extent. The meander line throughout its length approxi-
mately conforms to the sinuosities of the shore, some-
times, however, running for short distances inland and 
sometimes for short distances into and through the water. 
In the first mentioned suit the Warren survey indicates a 
fractional subdivision containing 26.80 acres, the new sur-
vey adds 5.67 acres. In the second suit the Warren sur-
vey indicates 23 acres, the new survey adds 12.72 acres. 
In the third suit the Warren survey indicates 155 acres, 
the new survey adds 27.87 acres. In the fourth suit the 
Warren survey indicates 114.80 acres, and the new survey 
adds 11.49 acres.

The lands in question are all in township twenty, the 
first mentioned being in section 3, the second in section 
10, the third in section 13 and the last in section 24. 
Following the meander line of the Warren survey the 
distance from the first of these tracts to the last is about 
five miles. Leaving out of consideration the large tract 
involved in Producers Oil Co. v. Hanzen, 238 U. S. 325, 
and the large tract involved in Jeems Bayou Fishing & 
Hunting Club v. United States, ante, 561, the aggregate 
of the various parcels lying outside the meander line is 
about 70 acres, and the aggregate of the various areas of 
water included within the meander line is about 44 acres. 
The facts bring the cases fairly within the rule announced 
by this Court in Mitchell v. Smale, 140 U. S. 406, and not 
within the exception which was followed in the Jeems
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Bayou Case, So far as the instant cases are concerned, 
there is nothing in the circumstances to suggest the con-
clusion that any fraud was committed or palpable mistake 
made by Warren. At the time of his survey the lands 
were of such little value, the locality so wild and remote, 
and the attendant difficulties so great that the expendi-
ture of energy and money necessary to run the lines with 
minute regard to the sinuosities of the lake would have 
been quite out of proportion to the gain. We are of 
opinion that the survey of 1839, except as to the two 
large tracts just mentioned, is not open to challenge. 
The precisely accurate survey of 1916-1917 would prob-
ably never have been made but for the greatly increased 
value of the lands due to the discovery of oil and gas 
therein. It is unnecessary to do more than quote the 
language of this Court in Mitchell v. Smale, supra, 413:

“The pretence for making such surveys, arising from 
the fact that strips and tongues of land are found to pro-
ject into the water beyond the meander line run for the 
purpose of getting its general contour, and of measuring 
the quantity to be paid for, will always exist, since such 
irregular projections do always, or in most cases, exist. 
The difficulty of following the edge or margin of such pro-
jections, and all the various sinuosities of the water line, 
is the very occasion and cause of running the meander 
line, which by its exclusions and inclusions of such irregu-
larities of contour produces an average result closely ap-
proximating to the truth as to the quantity of upland 
contained in the fractional lots bordering on the lake or 
stream. The official plat made from such survey does 
not show the meander line, but shows the general form of 
the lake deduced therefrom, and the surrounding frac-
tional lots adjoining and bordering on the same. The 
patents when issued refer to this plat for identification of 
the lots conveyed, and are equivalent to and have the 
legal effect of a declaration that they extend to and are 
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bounded by the lake or stream. Such lake or stream 
itself, as a natural object or monument, is virtually and 
truly one of the calls of the description or boundary of 
the premises conveyed; and all the legal consequences of 
such a boundary, in the matter of riparian rights and title 
to land under water, regularly follow.”

While the facts are somewhat different and the extent 
of the omission somewhat greater, we think the general 
rule should, likewise, be applied in the remaining two 
cases. The Warren survey and plat here indicate an area 
of about 271 acres in the fractional subdivisions conveyed. 
The lands added by the new survey constitute a compact 
body of 97.64 acres—65.77 acres of which are involved 
in the Greene case and 14.13 acres in the Loucks case— 
having the outline of a long and rather irregular crescent, 
with the outer curve next to the water. The inner 
boundary, running between the two points of the cres-
cent, is made up of a series of straight lines, with inter-
vening angles conforming to the outlying curve only to 
a roughly approximate degree. The length of the tract 
is nearly 4,000 feet and the extreme width about 1,200 
feet. Running back from the shore there are numerous 
ravines, creating, in and along the outer rim of the tract, 
a series of alternating points and indentations. The evi-
dence justifies the conclusion that in 1839, and especially 
in time of high water reaching back into the ravines, the 
establishment of a line precisely coincident with the 
water’s edge would have been a matter of expense and 
difficulty wholly disproportionate to the then value of the 
omitted acreage. As in the four cases first discussed, the 
Warren plat of the survey referred to in the patent repre-
sents the lake as the boundary. The survey, taken as a 
whole, with the exception of two large tracts already 
mentioned, follows with a fair degree of accuracy the 
contour of the lake and the evident purpose was to in-
clude in it all the land to the water’s edge. Considering
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the circumstances in respect of the character and value of 
the lands, the wildness and remoteness of the region and 
the difficulties surrounding the work of the surveyors, 
the failure to run the lines with more particularity was 
not unreasonable and we are constrained to agree with 
the lower court in holding that the waters of the lake and 
not the traverse line constitute the boundary.

The decrees of the Circuit Court of Appeals in all the 
cases are, therefore,

Affirmed.

FOLEY, ADMINISTRATRIX OF GATHMANN, v. 
UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.

No. 203. Argued January 12, 1923.—Decided January 29, 1923.

1. G wrote to the Navy Department, with respect to his invention 
for drying materials, that, in consideration of the Department’s 
building a testing apparatus at its own expense, he gave it the 
option of using the method, if it found it to its advantage, by 
paying so much for each pound of material so dried. The Depart-
ment accepted the proposition, saying that it had ordered an 
experimental apparatus on G’s plan, which would be tested and, 
if it worked satisfactorily to the Bureau of Ordnance, would pay 
him as proposed. After the test, the Bureau notified G that the 
test proved unsatisfactory and was abandoned. Held:

(a) Not a contract that the Department would use the method, but 
an option, or at most a conditional obligation subject to be termi- 
nated by the Department when the test proved unsatisfactory. 
P. 675.

(6) By remaining silent and inactive for five years after receiving 
notice from the bureau that the relations between them were 
terminated, G acquiesced. P. 675.

2. Patents 763,387 and 763,388, issued to Gathmann, for a method 
of drying materials, with the aid of a “vaporous atmosphere” 
were either anticipated, or not infringed, by the “ closed-circuit 
method ” used by the Government in this case for drying smokeless 
powder. P. 676.

56 Ct. Clms. 303, affirmed.
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Appe al  from a judgment of the Court of Claims.

Mr. Charles J. Pence, with whom Mr. L. T. Michener 
and Mr. P. G. Michener were on the brief, for appellant.

Mr. Melville D. Church, with whom Mr. Solicitor Gen-
eral Beck and Mr. Assistant Attorney General Lovett 
were on the brief, for the United States.

Mr . Just ice  Mc Kenna  delivered the opinion of the 
Court.

Appeal from judgment of the Court of Claims dismiss-
ing petition of appellant in which she prayed judgment 
against the United States for the sum of $236,750.

A summary of the allegations of the petition is as 
follows:

The Government was engaged in the manufacture of 
smokeless powder at its station at Indian Head, Mary-
land. Gathmann had under consideration, with a view 
to application for patents, methods of drying the mate-
rials of the powder, and in consequence of conversations 
with the Chief of the Bureau of Ordnance of the Navy 
Department, he made to the Bureau the following pro-
position :

“ 1839 Vernon Ave., N.W., 
Washington, D. C., March 24, 1903.

Sir :
The undersigned has made an invention ‘ Method of 

drying materials,’ for which patent has been filed Feb. 9, 
1903, Series No. 142,653.

Now, in consideration of the Navy Department build-
ing an apparatus for testing this method, without expense 
to me, I hereby give the Navy Department the option of 
using my method of drying materials, if they find it to 
their advantage, by paying to me, my heirs, or my legal
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representatives, $0.01 (one cent) for each pound of ma-
terial dried by my method.

Very respectfully,
LOUIS GATHMANN.

Admiral O’Neil,
Chief of Bureau of Ordnance.”

He delivered with the proposition a plan or drawing for 
an experimental apparatus.

To the proposition the Chief of the Bureau of Ordnance 
replied as follows:

“Address Bureau of Ordnance, Navy Department, 
and refer to No. 3585.

Washington, D. C., March 26, 1903.
Sir :

Referring to your communication of March 24th, 1903, 
offering the Navy Department the option of using your 
method of drying materials, on payment of one cent per 
pound on materials so dried:

The Bureau has to inform you that it accepts your 
proposition, and has ordered one experimental apparatus 
for drying smokeless powder, constructed in accordance 
with plan submitted by you. This apparatus will be 
tested without expense to you, and, if it works satisfac-
torily to the Bureau, the Bureau agrees to pay you, your 
heirs or legal representatives, one cent for each pound of 
smokeless powder dried by the method covered by your 
application or applications filed or to be filed with the 
U. S. Patent Office, provided a patent or patents is or are 
issued to you therefor.

Respectfully,
CHARLES O’NEIL, 

Chief of Bureau of Ordnance.
Mr. Louis Gathmann,

1839 Vernon Avenue, 
Washington, D. C.”
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At the time of the conversation of Gathmann with the 
Chief of Ordnance and his proposition and the reply to it 
Gathmann contemplated applying for patents for his 
methods, and on February 9, 1903, and subsequent dates, 
he made applications for patents and patents were issued 
to him for his methods, and at various times from April, 
1909, to April, 1915, the Government made use of the 
processes and methods covered by the patents in the 
manufacture of smokeless powder to the amount of 
23,675,061 pounds thereof, and became indebted to the 
estate of Gathmann in the sum of the petition, to wit, 
$236,750.

A general traverse was filed to the claim. Upon the 
issues thus formed and upon considering the evidence 
taken, the Court of Claims made findings of fact, and 
from them deduced, as conclusions of law, that appellant 
was not entitled to recovery and dismissed her petition.

The court decided that the proposition made by Gath- 
mann’s communication and the reply thereto presented 
an option only, and not a contract, and that it was ter-
minated by the Bureau by a letter addressed to Gath-
mann, October 14, 1904, which was as follows:

“ Referring to your apparatus for drying powder, in-
stalled at the naval proving ground for trial: The bureau 
forwards herewith a copy of the report made by the 
inspector of ordnance in charge of that station for your 
information. After carefully considering this report the 
bureau is of opinion that this apparatus has failed to 
demonstrate anything that would warrant further experi-
ment with it, and the bureau has instructed the inspector 
of ordnance in charge of the naval proving ground that, 
when the drier can hold no more samples the whole 
amount be put in the dry house until dried to the proper 
volatiles.”

The court decided, besides, that the Government had 
not used Gathmann’s methods. Appellant attacks both
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rulings but concentrates her attention upon the first. The 
existence of the second, she assumes, is demonstrated by 
the physical laws of nature, of which the court will take 
judicial notice.

The specifications of error against the first ruling are 
as follows:

“(1) The letters made an express contract of license 
for the full term of the patents; (2) the license could not 
be renounced or ended in any manner, except by mutual 
consent or the fault of Mr. Gathmann; (3) he had the 
right after the receipt of the letter of October 14, 1904, 
to regard the license as still in force and to sue for the 
unpaid royalties, the Government having used the inven-
tions thereafter; (4) what was said prior to the letters of 
March 24th and 26th, 1903, should not be considered; (5) 
the Court of Claims should not have considered the devel-
opment and state of the art prior to the issuance of the 
patents; (6) the licensee is estopped from denying the 
validity of the patents.”

To estimate these contentions, the findings of the court 
must be considered. A summary of them, stated narra-
tively, is as follows:

The material of smokeless powder in its first stages is 
in a plastic condition, containing about 40% of mois-
ture due to the presence of ether and alcohol, called the 
“ solvent.” To make the powder ready for use the 
solvent must be reduced to between 4% and 7% according 
to caliber. The process requires several months’ time. 
The elements of the solvent were expensive and it became 
an object to the Government and its manufacture of the 
powder to save them for re-use.

As early as 1900 the Government had used along with 
other methods of drying what was known as the closed- 
circuit method of drying and solvent recovery. In this 
method there is, generally speaking, a heating chamber, a 
powder chamber and a condensing chamber, with the 
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necessary connecting pipes or conduits and means for 
effecting circulation of the air in the circuit, as by fan or 
by gravity. In operation the warm air from the beating 
chamber passes on to the powder chamber, where it ab-
sorbs solvent from the “ green ” powder, then passes on 
to the condensing chamber, where the solvent carried by 
it is condensed to liquid form, the air then passing on to 
the heating chamber again for reheating and repetition 
of the cycle.

When the powder is newly made, or “ green,” the 
solvent is given off rapidly; but as the percentage of the 
solvent in the mass is reduced, it volatilizes less rapidly and 
comes off less freely. When the solvent is reduced to 
about 10%, this closed-circuit process is discontinued and 
the drying of the powder is completed in the ordinary 
drying houses.

The plans of the apparatus used by the Government 
in 1900 were secured from the California Powder Works, 
of California, by whom the apparatus was understood to 
have been originated. It illustrates “ the closed-circuit 
method.”

Louis Gathmann was an inventor and was interested 
in improving the method of expediting the manufacture 
of smokeless powder and had discussed the question with 
Admiral O’Neil. The Government at times had two 
systems; one for merely drying by hot air, and the other 
for both drying and recovery of the solvent. Gathmann 
claimed a method that would do both in a very much 
shorter time and proposed that a test be made. The let-
ters we have quoted grew out of the conferences between 
Gathmann and Admiral O’Neil and Gathmann’s repre-
sentation furnished the chief inducement to the Admiral 
to enter into the agreement shown by the letters.

Pursuant to the agreement or option shown by the 
letters, the United States under the direction and super-
vision of Gathmann, at its own expense, constructed and
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exhaustively tested at* its Indian Head (Maryland) 
powder plant the experimental apparatus and method 
so proposed by Gathmann. The apparatus and method 
were substantially the same as those shown and described 
in Gathmann’s letters patent.

The tests began in October, 1903, and continued until 
October, 1904, during which time reports of the results 
obtained by the tests, comparative and otherwise, were 
periodically made by the officer making the tests, com-
parison being made with results obtained from concur-
rent operations under the regular Government method. 
In making the tests, the instructions and wishes of 
Gathmann were complied with except that he desired a 
continuous and unbroken operation, though he had ac-
ceded at first to the closing down of the operation of 
the Government plant on Sundays. His desire was not 
acceded to.

In the tests the time required for drying the powder 
was not reduced, nor did it appear that the former 
methods used and results obtained by the Government 
in drying and solvent recovery were otherwise im-
proved upon, nor did Gathmann’s apparatus work satis-
factorily to the Bureau of Ordnance, and at the close of 
the tests, Gathmann was so notified by a letter from 
the Acting Chief of Ordnance.

No change was made in the Government’s solvent 
recovery and drying processes as a result of the test of 
Gathmann’s method.

On June 28, 1904, a patent, No. 763,387, in pursuance 
to his application of February 9, 1903, was issued to 
Gathmann. On the same day there was granted to 
Gathmann and his assignees of a fourth interest therein, 
United States patent No. 763,388. These patents and the 
applications upon which they were granted were the 
applications and patents in contemplation by Gath-
mann, and Admiral O’Neil in their respective letters of 
March 24th and 26th, 1903.

45646°—23----- 43
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Beginning in 1907 the Navy ’Department at various 
times in the manufacture of smokeless powder used dry-
ing and solvent-recovery apparatuses and methods.

They are illustrated by figures attached to the findings. 
From August 1, 1910, to 1916, an apparatus known as the 
box-type method was used in which “ the circulation is 
gravity circulation, induced wholly by the heating and 
the cooling of the air in the different parts of the cir-
cuit.” It is not necessary to reproduce the illustrations, 
and the processes need but little explanation. They 
are all of the closed-circuit method of drying and solvent 
recovery. All have a heating chamber, a powder chamber 
and a condensing chamber with connecting pipes*or 
conduits and means of effecting circulation of air in the 
circuit, as by fan or by gravity. It is not necessary to 
compare their mechanisms. We think that the apparatus 
received by the Bureau from the California Powder 
Works did not differ in essential structure from them and, 
of course, it differed from that of Gathmann’s appa-
ratus. And differed from them necessarily, otherwise 
Gathmann would have had no purpose in submitting a 
proposition to the Bureau. The difference was in the 
method—amount of vapor, means “ provided,” to quote 
the patent, “ to produce a vapor-laden atmosphere in the 
drying chamber ” and “ so as to maintain ”, to quote the 
patent further, “a substantially vapor-saturated atmos-
phere in the drying chamber nearly to the end of the 
operation of drying . . .” In other words, the vapor 
from the moisture of the materials was added to “by 
admitting vapor as steam.”

Considering the methods, their illustrations, and the 
letters exchanged by Gathmann with the Bureau of Ord-
nance, the conclusion of the Court of Claims was that a 
contract was not created. “At most,” the conclusion was, 
“ a mere option was granted by Gathmann to the Gov-
ernment to use his method if found suitable after mak-
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ing a test of certain apparatus furnished by him, which he 
continued to improve or change.” And again, “ There 
was never any agreement between the parties to use 
Gathmann’s method, and all we have is, as has been 
stated, an option granted, declined, and terminated.”

This conclusion appellant resists, and insists here, as 
she insisted in the Court of Claims, that a contract was 
created with its comprehensive and determining effect, 
it having continued, is the contention, after the date 
of the letters. That a contract existed or continued we 
cannot concede to appellant. But whether option or 
contract, we think it was terminated. There was an 
election given to the Government to be exercised by it 
according to the judgment of its officers of a test of the 
“ experimental apparatus ” submitted by Gathmann. 
The test was made, judgment was exercised and its effect 
notified to Gathmann in the letter of October 14, 1904. 
Gathmann’s letter gave “ the option of using ” his 
“ method of drying materials, if they [Navy Depart-
ment] find it to their advantage, by paying to ” him, his 
heirs or legal representatives “ 0.01 (one cent) for each 
pound of material dried by ” his “ method.”

Clearly, therefore, there was a conditional proposal 
and an acceptance upon the condition that the appa-
ratus, after test, should work “ satisfactorily to the 
Bureau.” It did not so work and the Bureau so declared 
to Gathmann.

It is true that there was no response by Gathmann to 
the letter of the Bureau. His silence, however, was 
tantamount to acquiescence. It does not appear when 
that silence was broken. The original petition was filed 
in this case April 17, 1915, that is, more than ten years 
after the Bureau’s action in declining the proposal. We 
think that he could not keep the Government in obliga-
tion, uncertainty and restraint all that time, or even 
until April, 1909, the first date alleged of the use by the 
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Government of his apparatus. He, therefore, must be 
considered as having accepted the decision of the Bureau 
and the termination of the relation created by the letters 
whether it was obligation or option, “ right ” or “ privi-
lege.” Responding, therefore, to the contention of ap-
pellant that a contract (license, to use appellant’s word) 
can “ not be renounced or ended in any manner, except 
by mutual consent or the fault of Gathmann,” we think 
there was such consent—that which must be considered 
as tantamount to consent.

We do not think it is necessary to review the claims 
of the patents and wherein either of them is an advance 
upon the uses and knowledge of the world, and, neces-
sarily, including the methods of the Government. The 
Court of Claims has done this and, we think, so satis-
factorily, that we content ourselves by referring to its 
opinion. We need only to say that Gathmann empha-
sized the distinction of his patents from all that preceded 
them as using a “ vaporous or vapor-laden atmosphere,” 
and that such necessarily existed or will occur in the 
methods used by the Government.

It is counsel’s contention that it is “ inevitable that 
vaporous and vapor-laden atmosphere would be created 
the instant the heated air came in contact with the green 
powder, and would continue vaporous and vapor-laden 
until all the alcohol and ether were extracted from the 
powder or the powder be removed from the drier.” And 
of this, it is asserted, this Court takes judicial notice as 
“ the law of physics,” and the further assertion is that, 
“ Of course this contact of the heated air with the alcohol 
and ether caused the air to become vapor laden whether 
the defendant wished it or not.” The assertions prove 
too much. They leave the patents without basis and 
the distinction they express and dwell on as merely 
verbal. If the asserted result was inevitable in the 
method of the patents, .it was inevitable in the method 
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in use prior to the patents, and, we repeat, the patents 
are left without justification.

The conclusion, therefore, must be that if the methods 
of the patents are different from the prior art by reason 
of the “ initial vapor-laden atmosphere by admitting 
vapor as steam” the Government does not use it; if 
that be not its distinction, and the methods of the prior 
art inevitably have it, the patents are no advance upon 
that art and are invalid.

Judgment affirmed.

CONLEY v. BARTON.

ERROR TO THE SUPREME JUDICIAL COURT OF THE STATE OF 
MAINE.

No. 193. Submitted January 9,1923.—Decided January 29, 1923.

The obligation of a mortgage contract under which the right of 
redemption is barred after lapse of one year from entry and 
taking possession by the mortgagee to foreclose, is not impaired 
by a state law, enacted after the date of the mortgage but be-
fore breach of condition, and requiring the mortgagee, if he 
would sustain such a foreclosure, to make and record, within three 
months after its completion, an affidavit of the facts. P. 680.

119 Me. 581, affirmed.

Error  to a judgment of the Supreme Judicial Court of 
Maine, affirming a judgment for the plaintiff in a suit to 
redeem property from a mortgage foreclosure.

Mr. H. A. Hegarty and Mr. J. B. Flynn for plaintiff 
in error.

Mr. Frank ~H. Haskell for defendant in error.

Mr . Justice  Mc Kenna  delivered the opinion of the 
Court.

Suit to redeem from a mortgage which was executed by 
defendant in error to one George W. Towle to secure his
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promissory note for the payment to Towle of the sum of 
$2,000 and interest. The note and mortgage were dated 
October 14, 1905.

On February 20, 1919, a breach of the mortgage was 
committed and the holder of it, under the laws of the 
State, foreclosed it by taking possession of the mortgaged 
premises and duly recorded a certificate of the fact in the 
Registry of Deeds of the proper county.

The bill as originally drawn was based upon an alleged 
effort to redeem the mortgaged premises by payment of 
the amount due upon the note and mortgage before the 
time of redemption expired, in which effort, plaintiff 
alleges he failed by the absence of Conley from his resi-
dence and place of business.

Plaintiff (defendant in error), however, amended his 
bill to read as follows: “ The plaintiff further alleges that 
more than three months have elapsed since the expira-
tion of one year from the time when the legal representa-
tives of the mortgagee of the mortgage described in the 
plaintiff’s bill, took possession of the mortgaged property 
for the purpose of foreclosing said mortgage but neither 
the mortgagee nor the holder of record of said mortgage, 
nor the legal representative or legal representatives, of 
either the mortgagee or holder of record of said mortgage 
nor any other person, has signed and sworn to an affidavit 
as required in cases of foreclosure of mortgages of real 
estate by Section 4 of Chapter 95 of the Revised Statutes 
of Maine as amended by Chapter 192 of the Public Laws 
of A. D. 1917, and no such affidavit has been recorded in 
the Registry of Deeds where the certificate of said fore-
closure is recorded, as required by said statute, and these 
facts were not known to the plaintiff at the time of filing 
his said bill as said three months had not elapsed at the 
time of filing said bill.”

Plaintiff in error, answering the amendment, alleges 
that c. 192 of the Public Laws of 1917 “ has no applica-
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tion and no relevancy to the plaintiff’s [defendant in 
error’s] rights or cause of action herein,” and that if it 
be claimed that such chapter grants any additional time 
beyond the one year as covenanted in the mortgage 
deed, the act “ would be contrary to the provisions of 
Section 10 of the Constitution of the United States and 
to the covenant of the mortgage deed itself, and, there-
fore, void and of no effect.” An estoppel was also pleaded.

The mortgage contained a provision by which the mort-
gagor covenanted with the mortgagee that the right to 
redeem the mortgaged premises should be forever fore-
closed in one year next after the commencement of fore-
closure by any of the methods then provided by law, and 
one of the methods provided was entry into possession 
of the mortgaged premises and holding the same by con-
sent in writing of the mortgagor, or the person holding 
under him.

It is, however, provided by c. 192 of the Public Laws 
of 1917, that possession so obtained (or by any other of 
the three modes provided) “ and continued for one year ” 
will “ forever foreclose the right of redemption,” pro-
vided however, “ that an affidavit signed and sworn to by 
the mortgagee or by the holder of record of the mortgage, 
or their legal representatives, is, within three months after 
the expiration of one year from the taking of such pos-
session, recorded in the registry of deeds where the cer-
tificate of foreclosure is recorded; . .

On February 20, 1919, a breach of the mortgage having 
been committed, the holder of the mortgage assigned it 
to the plaintiff in error, Conley, but two years before that 
time the act providing for the fifing of the affidavit as 
above stated, was passed and its effect is the principal 
controversy in this case. Defendant in error urges it to 
sustain his right to redemption; plaintiff in error asserts 
that it is inapplicable, and contends that if held appli-
cable, it is invalid as impairing the obligation of his con-
tract, the mortgage.
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The trial court decided that the provision was appli-
cable and valid. These conclusions were affirmed by the 
Supreme Court. 119 Me. 581. “ There can be no doubt,” 
the Supreme Court said, “ that the amendment by its 
terms relates to all foreclosures begun after its passage 
including foreclosures of prior existing mortgages.” In 
reply to the contention that the statute impairs the ob-
ligation of the contract constituted by the mortgage “ by 
extending the foreclosure period for three months after 
the expiration of the year,” it was said: “ But the statute 
does not extend the foreclosure period. In effect it im-
poses a condition which the mortgagee must perform or 
be held to have waived his foreclosure. He may perform 
the condition at once on the expiration of the year or at 
his option at any time within three months. If the affi-
davit is seasonably recorded the foreclosure is complete 
at the end of the year. If not, it is invalidated.”

By a rescript by one of the Justices the case is given a 
clearer definition. Chapter 192 of the laws, it was de-
cided, requires a mortgagee within “thirty days” after 
completion of foreclosure to record in the Registry of 
Deeds an affidavit setting forth the facts and that the 
affidavit is made the condition upon which the validity of 
the foreclosure depends. And further, that it applied to 
mortgages dated before 1917 and which contain a one- 
year foreclosure covenant, which the court denominated 
“ the familiar form.” The conclusion was that such 
“ foreclosure clause ” was “ not such a contract as is con-
templated and protected by the constitution.” And fur-
ther that the act related to the remedy for the enforce-
ment of rights, and that while an act may not so far affect 
the remedy as to impair the obligation of a contract, the 
test in such case “ is whether the value of the contract is 
lessened and whether a substantial and efficacious remedy 
remains.” It was decided that the act sustained the test.

The basic principles that determine this case are ele-
mentary. The obligation of a contract can not be im-
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paired by a law passed after the contract was entered into, 
and the remedy for enforcement of the contract may be 
so far a part of it as to be within the principle that pro-
tects it. But the remedy may not have that intimacy of 
relation and a regulation or change of it may not impair 
its efficiency or lessen the obligation of the contract.

It is recognized that the legislature may modify or 
change existing remedies or prescribe new modes of pro-
cedure without impairing the obligation of contracts if a 
substantial or efficacious remedy remains or is given, by 
means of which a party can enforce his rights under the 
contract. Oshkosh Waterworks Co. v. Oshkosh, 187 U. S. 
437; Barnitz v. Beverly, 163 U. S. 118. These cases are 
complementary. In the first, an alteration of the remedy 
was sustained; in the second, the remedy was adjudged 
so intimate in its relation to the contract as to be within 
its obligation and immunity from change. The first is 
the reliance of defendant in error; the second of plaintiff 
in error. Our inquiry, therefore, is, which determines the 
case at bar?

The statute in execution of the purpose of the State, 
enjoins a duty upon the mortgagee, the effect of the non-
performance of which the mortgagor may avail of. In 
other words, the duty not performed, the attempt at fore-
closure is null and void, and necessarily, therefore, it is 
no impediment to redemption of the mortgage by the 
mortgagor. It does not withhold possession of the prem-
ises for a single day, nor does it defeat the efficacy of pos-
session as foreclosure. And we have seen, the Supreme 
Court of the State, passing upon it, decided that compli-
ance with it does not involve any delay. The mortgagee 
may perform the condition at once or at his option any 
time within three months. It, therefore, only imposes a 
condition, easily complied with, which the law, for its 
purposes, requires. And the condition was required, and 
its purpose declared long before plaintiff in error’s at-
tempt at foreclosure.
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We think it would be extreme to hold that this is out-
side of the power of the State over remedies; and the law 
of the State has precedents of justification in Vance v. 
Vance, 108 U. S. 514; Curtis v. Whitney, 13 Wall. 68.

Decree affirmed.

LEIGH ELLIS & COMPANY v. DAVIS, AS AGENT, 
&c.

ERROR TO THE CIRCUIT COURT OF APPEALS FOR THE FIFTH
CIRCUIT.

No. 246. Argued January 18, 19, 1923.—Decided January 29, 1923.

1. Section 206 (a) of the Transportation Act, providing that actions 
against the agent designated by the President shall be brought 
not later than two years from the passage of the act, did not 
set aside a shorter limitation provided in existing bills of lading. 
P. 688.

2. A stipulation in a bill of lading that actions for loss, damage 
or delay shall be instituted only within two years and one day 
after delivery of the goods, or in case of failure to make delivery, 
then within two years and one day after a reasonable time for 
delivery has elapsed, is reasonable and valid. P. 689.

3. A decision of the Interstate Commerce Commission that such a 
stipulation was unreasonable, held not binding in this case. P. 689.

4. The reasonableness of such a limitation is a matter of law. 
P. 689.

5. When not affected by statute, a limitation prescribed by con-
tract, like the above, applies to the action which is prosecuted 
to judgment and is not extended by the bringing of a previous 
action. P. 689.

6. An agreement limiting the time for bringing actions against the 
carrier “ for loss, damage or delay ” of goods shipped, applies to 
claims that the goods delivered were short of the weight specified 
in the bills of lading. P. 689.

276 Fed. 400, affirmed.

Error  to a judgment affirming a judgment of the Dis-
trict Court dismissing the petition in an action by the
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transferee of bills of lading for failure to deliver the full 
weight of cotton covered by them.

Mr. Edgar Watkins for plaintiff in error.
The Transportation Act 1920, § 206 (a), makes the 

limitation in this case “ within the periods of limitation 
now prescribed by state or federal statutes but not later 
than two years from the date of the passage of this Act.” 
The only federal statute that could apply is that con-
tained in Jud. Code, § 24, par. 20. If the federal statute 
does not apply, that of the State of the forum must 
apply both by thb terms of § 206 (a) and under the 
decisions of this Court. Chattanooga Foundry & Pipe 
Works v. Atlanta, 203 U. S. 390; § 1538, Rev. Stats. 
The shortest applicable Georgia statute is four years. 
Code § 4368; Southern Express Co. v. Sinclair, 135 Ga. 
155. The applicable Alabama statute prescribes a limi-
tation of six years. Code §§ 2615, 4832, 4835 (4); Ala-
bama, etc., R. R. Co. v. Eichojer, 100 Ala. 224. Apply 
any of these statutes, and the case is not barred.

Section 206 (a) of the Transportation Act supersedes 
all other limitations. To deprive plaintiff in error of its 
rights under this section by holding that the time within 
which it had to bring suit was governed by a clause in the 
bills of lading, would require this Court in effect to read 
into the section words which are not there.

No convincing justification can be advanced for an in-
terpretation which ignores the express words used and 
deprives plaintiff in error of its rights. Bearing in mind 
that the purpose of the section was to afford relief to citi-
zens for damages done them by their government, it is 
clear that a liberal construction is more consonant with 
justice and more in keeping with the purpose of Congress 
than an interpretation which deprives citizens of their 
just rights under a plain statute and defeats the expressed 
object of Congress.
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The carriers have filed their tariffs including bills of 
lading with the Interstate Commerce Commission and 
the provisions thereof are binding on all contracts of ship-
ments of property, whether or not a bill of lading is actu-
ally issued. Lazarus v. New York Central R. R. Co., 271 
Fed. 93; 278 Fed. 900. Therefore, if the narrow interpre-
tation of the lower courts is affirmed, § 206 (a) can apply 
only to “ causes of action ” for personal injuries and for 
damages to property arising other than in transportation. 
Such an interpretation results in causes of action being 
excluded from the section although included in the ex-
press words of the statute.

Contracts made by the Director General and shippers 
were between the government and the shippers. Mis-
souri Pacific R. R. Co. v. Ault, 256 U. S. 554. The lower 
courts in this case have not taken this fact into consid-
eration. Lazarus v. New York Central R. R. Co., 271 
Fed. 93; 278 Fed. 900, distinguished.

This Court judicially knows that prior to the Transpor-
tation Act, 1920, shippers with claims against the Govern-
ment arising out of federal control of the railroads were 
uncertain how and where to bring suit against the Gov-
ernment, as is reflected by the conflicting decisions of the 
lower federal courts. At the time the original suit in 
this case was filed many courts had held that the statu-
tory venue fixed by § 10 of the Federal Control Act con-
trolled, while other courts had held that General Order 
No. 18 of the Director General controlled. This conflict 
was not finally settled by this Court until its decision in 
Alabama & Vicksburg Ry. Co. v. Journey, 257 U. S. 111. 
These facts were before Congress when it passed § 206 
(a), and since Congress granted the right to sue and in the 
same statute prescribed a limitation period, it is a proper 
assumption that Congress thought a longer period of limi-
tations on claims arising during federal control was de-
sirable to afford all claimants an adequate opportunity to
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enforce their rights. The intention of Congress was to fix 
a general statute of limitations applicable to all claims 
against the Government arising out of federal control so 
that equal justice might be meted out to all.

The suit here is not for a failure to deliver property re-
ceived by a carrier, but for the wrong of the carrier in 
issuing a false bill of lading.

The words 11 loss ” and “ damage ” are broad in their 
signification, and “ damage ” might itself be broad 
enough to include the right to recover for any breach 
of a legal- duty. These words, however, in transporta-
tion, have a conventional meaning clearly apparent from 
the context, and the particular contract sued on here 
shows definitely such a meaning and a definite limitation.

If there be any doubt as to the construction of the 
limitation clause, the doubt should be resolved against 
the limitation. Lynchburg Cotton Mill Co. v. Travelers 
Insurance Co., 140 Fed. 718; Express Co. n . Caldwell, 21 
Wall. 264.

The contract provision limiting the time for suit is 
under the facts pleaded unreasonable and void. Decker 
& Sons v. Director General, 55 I. C. C. 453. The effect 
of the decision of the Interstate Commerce Commission 
is to nullify all contract limitations then and theretofore 
contained in the bills of lading.

It is not doubted and has frequently been held that 
the period of two years in which suits may be filed is 
ordinarily a reasonable provision, but the peculiar cir-
cumstances in this case, which are similar to the facts 
considered by the Commission, show that even if the 
contract limitation is applied, it is unreasonable/ The 
Director General, whom the present agent of the United 
States succeeds, and all the railroads of the country were 
parties to the judgment of the Commission in the Decker 
Case, supra.

The decision of the Commission holding the particular 
contract limitation here relied upon to be unreasonable,
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void and in violation of the Act to Regulate Commerce, 
becomes the law unless set aside in a direct proceeding. 
No such proceeding has been brought and that decision 
is now the law binding on all courts. Interstate Com-
merce Commission v. Union Pacific R. R. Co., 222 U. S. 
541; Atchison, Topeka & Santa Fe Ry. Co. v. United 
States, 232 U. S. 199.

The United States, the real party in interest, by act of 
Congress, fixed the statute of limitation and granted the 
right to file this suit, By that statute the United States 
disregarded, repealed and set aside any contract limita-
tion. Further, the United States waived the limitation 
by the representations made by the Director General in 
Decker v. Director General, 55 I. C. C. 455, 456.

The filing of a former suit containing essentially the 
same allegations as this suit tolled the statute of limita-
tions. Plaintiff filed its first suit within two years from 
the dates of the bills of lading. The first suit was dis-
missed because in fixing the venue, § 10 of the Federal 
Control Act was literally followed and the orders of the 
Director General were not. Ellis v. Atlanta, B. & A. 
Ry. Co., 270 Fed. 279. The false bills of lading were 
issued March 25, 26, 1918. A Claim for the amount sued 
on was filed April 23, 1918. That claim was finally de-
nied July 28, 1919. The suit now before the Court was 
filed January 29, 1921. Semmes v. Insurance Co., 13 
Wall. 158; Rogers v. Home Insurance Co., 95 Fed. 109.

If the facts found by the Commission are true,—and 
we think the law conclusively presumes they are,—the 
claimed limitation provisions are void; if the findings 
of the Commission are not conclusive, the issue is one 
for a jury.

Order bills of lading are made negotiable by act of 
Congress. Act of August 29, 1916, c. 415, 39 Stat. 538; 
Roberts, Federal Liability of Carriers, § 351; Chicago, 
R. I. & P. Ry. Co. v. Cleveland, 61 Okla. 64; Wichita
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Falls Co. v. Moody & Co., 154 S. W. 1032, 1044; Thomp-
son v. Hibernia Bank & Trust Co., 148 La. 57; Yazoo 
& Mississippi Valley R. R. Co. v. Bent, 94 Miss. 681; 
Lloyd v. Kansas City, M. & B. R. R. Co., 88 Miss. 422; 
Pollard v. Reardon, 65 Fed. 848; National Bank v. Ker-
shaw Oil Mill, 202 Fed. 90; Chicago, M. & St. P. Ry. 
Co. v. McCaull-Dinsmore Co., 253 U. S. 97; Atlantic 
Coast Line R. R. Co. v. Luke & Fleming, 20 Ga. App. 
761; Louisville & Nashville R. R. Co. v. Pjerdmenges, 
Preyer & Co., 8 Ga. App. 81; Illinois Central R. R. Co. 
v. Doughty, 10 Ga. App. 317; American National Bank 
v. Georgia R. R. Co., 96 Ga. 665.

Sections 20 and 21 of the Bills of Lading Act, supra, 
were inapplicable to these shipments.

If the words “ weight (subject to correction)” had any- 
meaning in the bills of lading sued on, they meant only 
such reasonable differences in named and actual weights 
as would ordinarily occur in twice weighing the same 
commodity.

Under the facts, it was error to dismiss the case be-
cause if the law is not as contended for by plaintiff in 
error, the facts pleaded require submission to a jury of 
both issues.

Mr. Walter T. Colquitt, with whom Mr. Morris Bran-
don, Mr. John A. Hynds and Mr. A. A. McLaughlin were 
on the brief, for defendant in error.

Mr . Justice  Holmes  delivered the opinion of the 
Court.

This is a suit upon two bills of lading for failure to de-
liver the full amount of cotton covered by them. The 
plaintiffs allege that they purchased the bills at a rate 
determined by the number of pounds specified in the bills 
but that on delivery it turned out that the weight of one 
hundred bales covered by one of the bills was 15,312
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pounds short, and that of two hundred bales covered by 
the other was 11,527 pounds short. The two hundred 
bales were delivered to the carrier on March 25, 1918, 
and the one hundred on March 26, 1918, when the rail-
roads were under federal control. A claim for this loss 
was made to the Atlanta, Birmingham & Atlantic Rail-
road, the road over which the cotton was sent, on April 
25, 1918, and denied by the Road on July 28, 1919. 
This suit was begun on January 29, 1921, more than two 
years and a day after the short delivery. The bills of 
lading which were in the same general form provided that 
“ suits for loss, damage or delay shall be instituted only 
within two years and one day after delivery of the prop-
erty, or in case of failure to make delivery, then within 
two years and one day after a reasonable time for de-
livery has elapsed.” They also stated the weight “ sub-
ject to correction.” The District Court after careful 
consideration dismissed the petition upon demurrer, on 
the ground that the suit was too late under the quoted 
words of the contract, and also on the merits. 274 Fed. 
443. The Circuit Court of Appeals affirmed the judg-
ment, adopting the opinion below as to the time within 
which the suit must be brought. 276 Fed. 400.

We find it unnecessary to consider other defences be-
sides the contract limitation, as we agree with the Courts 
below that that disposes of the case. The main objection 
urged is that the contract is overridden by § 206(a) of 
the Transportation Act, February 28, 1920, c. 91, 41 
Stat. 456, 461, giving actions in cases like this against 
an agent designated by the President, and providing that 
they may be brought within the periods of limitation 
now prescribed by state or federal statutes, but not later 
than two years from the date of the passage of the act. 
The contention is supported with some ingenuity but 
we think it enough to observe that the general purpose 
was to limit not to extend rights of action and that we
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cannot suppose that it was intended to invalidate existing 
contracts good when made. New York Central R. R. Co. 
v. Lazarus, 278 Fed. 900; William F. Mosser Co. v. Payne 
(W. Va.), 114 S. E. 365; Northern Milling Co. v. Davis 
(Wise.), 190 N. W. 351. In our opinion this contract 
was good when made. The time allowed was reasonable. 
Missouri, Kansas & Texas Ry. Co. v. Harriman, 227 
U. S. 657, 672. Texas & Pacific Ry. Co. v. Leatherwood, 
250 U. S. 478, 481. We agree, with the District Court 
that Decker & Sons v. Director General, 55 I. C. C. 453, 
should not be understood or allowed to contravene our 
conclusion, upon the facts here. The statutes of the 
States where the goods were shipped and the suit was 
brought do not affect the contract, and the reasonable-
ness of the limitation is a matter of law; Missouri, Kansas 
& Texas Ry. Co. v. Harriman, 227 U. S. 657, 672, so 
that the bringing of a previous suit, alleged in the declara-
tion, does not save the case. Riddlesbarger v. Hartford 
Insurance Co., 7 Wall. 386.

The only other argument that seems to us to need 
notice is that the claim is not within the words of the 
limitation. But it is of the kind that the clause “ suits 
for loss, damage or delay ” manifestly intended to limit 
and we see no reason why it should not be included under 
the head of loss.

Judgment affirmed.

A. BOURJOIS & COMPANY, INC. v. KATZEL.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SECOND CIRCUIT.

No. 190. Argued January 8, 1923.—Decided January 29, 1923.

A foreign manufacturer and vendor of face powder sold to the plain-
tiff its business and good will in this country, together with its 
trade marks, registered under the Trade Mark Act; the plaintiff 
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re-registered the marks and went on with the business here, under 
the old name, buying the powder from the original concern abroad 
and selling it in boxes bearing the trade mark, and so built up a 
profitable trade, the public associating the marks with the plain-
tiff’s goods. The defendant bought and imported the product of 
the foreign concern in its genuine boxes, which bore labels closely 
resembling those of the plaintiff, and sold it here. Held, that such 
sales were an infringement of the plaintiff’s trade marks and that 
a preliminary injunction was proper, under §§ 17 and 19 of the 
Trade Mark Act. P. 691.

275 Fed. 539, reversed.

Certiora ri  to a decree of the Circuit Court of Appeals 
reversing an order of the District Court granting a pre-
liminary injunction in a suit to restrain infringement of 
trade marks.

Mr. Hans v. Briesen for petitioner.

Mr. John B. Doyle, with whom Mr. John R. Rafter was 
on the brief, for respondent.

Mr . Just ice  Holmes  delivered the opinion of the 
Court.

This is a bill to restrain the infringement of the trade 
marks “ Java ” and “ Bourjois ” registered in the Patent 
Office of the United States. A preliminary injunction was 
granted by the District Court, 274 Fed. 856, but the order 
was reversed by the Circuit Court of Appeals, one Judge 
dissenting. 275 Fed. 539. A writ of certiorari was 
granted by this Court. 257 U. S. 630. In 1913 A. Bour-
jois & Cie., E. Wertheimer & Cie., Successeurs, doing 
business in France and also in the United States, sold to 
the plaintiff for a large sum their business in the United 
States, with their good will and their trade marks regis-
tered in the Patent Office. The latter related particularly 
to face powder, and included the above words. The plain-
tiff since its purchase has registered them again and goes
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on with the business that it bought, using substantially 
the same form of box and label as its predecessors and im-
porting its face powder from France. It uses care in 
selecting colors suitable for the American market, in pack-
ing and in keeping up the standard, and has spent much 
money in advertising, &c., so that the business has grown 
very great and the labels have come to be understood by 
the public here as meaning goods coming from the plain-
tiff. The boxes have upon their backs: “ Trade Marks 
Reg. U. S. Pat. Off. Made in France—Packed in the 
U. S. A. by A. Bourjois & Co., Inc., of New York, Succ’rs. 
in the U. S. to A. Bourjois & Cie., and E. Wertheimer & 
Cie.”

The defendant, finding that the rate of exchange en-
abled her to do so at a profit, bought a large quantity of 
the same powder in France and is selling it here in the 
French boxes which closely resemble those used by the 
plaintiff except that they have not the last quoted state-
ment dn the backs, and that the label reads “ Poudre de 
Riz de Java,” whereas the plaintiff has found it advisable 
to strike out the suggestion of rice powder and has 
“ Poudre Java ” instead. There is no question that the 
defendant infringes the plaintiff’s rights unless the fact 
that her boxes and powder are the genuine product of the 
French concern gives her a right to sell them in the pres-
ent form.

We are of opinion that the plaintiff’s rights are in-
fringed. After the sale the French manufacturers could 
not have come to the United States and have used their 
old marks in competition with the plaintiff. That plainly 
follows from the statute authorizing assignments. Act of 
February 20, 1905, c. 592, § 10, 33 Stat. 727. If for the 
purpose of evading the effect of the transfer, it had ar-
ranged with the defendant that she should sell with the 
old label, we suppose that no one would doubt that the 
contrivance must fail. There is no such conspiracy here,
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but, apart from the opening of a door to one, the vendors 
could not convey their goods free from the restriction to 
which the vendors were subject. Ownership of the goods 
does not carry the right to sell them with a specific mark. 
It does not necessarily carry the right to sell them at all 
in a given place. If the goods were patented in the 
United States a dealer who lawfully bought similar goods 
abroad from one who had a right to make and sell them 
there could not sell them in the United States. Boesch v. 
Graff, 133 U. S. 697. The monopoly in that case is more 
extensive, but we see no sufficient reason for holding that 
the monopoly of a trade mark, so far as it goes, is less 
complete. It deals with a delicate matter that may be of 
great value but that easily is destroyed, and therefore 
should be protected with corresponding care. It is said 
that the trade mark here is that of the French house and 
truly indicates the origin of the goods. But that is not 
accurate. It is the trade mark of the plaintiff only in the 
United States and indicates in law, and, it is found, by 
public understanding, that the goods come from the plain-
tiff although not made by it. It was sold and could only 
be sold with the good will of the business that the plain-
tiff bought. Eiseman v. Schiffer, 157 Fed. 473. It stakes 
the reputation of the plaintiff upon the character of the 
goods. Menendez v. Holt, 128 U. S. 514. The injunction 
granted by the District Court was proper under §§17 and 
19 of the Trade Mark Act. Act of February 20, 1905, c. 
592, 33 Stat. 724, 728, 729.

Decree of Circuit Court of Appeals reversed.
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DECISIONS PER CURIAM, FROM OCTOBER 2, 
1922, TO AND INCLUDING JANUARY 29, 1923, 
NOT INCLUDING ACTION ON PETITIONS FOR 
WRITS OF CERTIORARI.

No. 183. Seth  Getty s et  al ., etc ., v . Silvan  New - 
burger  et  al . Error to the Circuit Court of Appeals 
for the Eighth Circuit. Motion to dismiss or affirm sub-
mitted October 3, 1922. Decided October 9, 1922. Per 
Curiam. Dismissed for want of jurisdiction upon the 
authority of Spencer n . Duplan Silk Co., 191 U. S. 526, 
530; Shulthis v. McDougal, 225 U. S. 561, 569; Hull v. 
Burr, 234 U. S. 712, 720; Norton n . Whiteside, 239 U. S. 
144, 147. Mr. W. A. Ledbetter, Mr. H. L. Stuart and 
Mr. R. R. Bell for plaintiffs in error. Mr. Henry G. 
Snyder, Mr. Henry E. Asp and Mr. Bernard Titche for 
defendants in error.

No. 312. Altitude  Oil  Comp any  v . People  of  the  
State  of  Color ado . Error to the Supreme Court of 
the State of Colorado. Motion to dismiss or affirm sub-
mitted October 3, 1922. Decided October 9, 1922. Dis-
missed for want of jurisdiction upon the authority of: 
(1) Equitable Life Assurance Society v. Brown, 187 
U. S. 308, 314; Consolidated Turnpike Co. v. Norfolk, 
etc., Ry. Co., 228 U. S. 596, 600; Pennsylvania Hospital 
v. Philadelphia, 245 U. S. 20, 24; (2) Southwestern Oil 
Co. v. Texas, 217 U. S. 114; Singer Sewing Machine Co. 
v. Brickell, 233 U. S. 304, 315; Lake Shore & Michigan 
Southern Ry. Co. n . Clough, 242 U. S. 375, 385. Mr. 
Norton Montgomery for plaintiff in error. Mr. Victor 
E. Keyes and Mr. J. J. Laton for defendant in error.
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No. 323. Trust ees  of  the  United  States -Mexico  
Oil  Comp any  v . T. W. Harris . Error to the Supreme 
Court of the State of Kansas. Motion to dismiss sub-
mitted October 3, 1922. Decided October 9, 1922. Per 
Curiam. Dismissed for want of jurisdiction upon the 
authority of Cuyahoga River Power Co. v. Northern 
Realty Co., 244 U. S. 300, 303; Municipal Securities Cor-
poration v. Kansas City, 246 U. S. 63, 69; Bilby v. 
Stewart, 246 U. S. 255, 257; Farson, Son & Co. v. Bird, 
248 U. S. 268, 271. Mr. William W. Fry for plaintiffs 
in error. Mr. Charles F. Newman for defendant in error. 
[See post, 720.]

No. 386. Mildred  Mc Intosh  v . W. H. Dill  et  al . 
Error to the Supreme Court of the State of Oklahoma. 
Motion to dismiss submitted October 3, 1922. Decided 
.October 9, 1922. Per Curiam. Dismissed for want of 
jurisdiction upon the authority of § 237 of the Judicial 
Code, as amended by the Act of September 6, 1916, 
c. 448, § 2, 39 Stat. 726; Jett Bros. Distilling Co. v. Car-
rollton, 252 U. S. 1, 5-6. Mr. Thomas H. Owen and 
Mr. George C. Crump for plaintiff in error. Mr. Nathan 
A. Gibson and Mr. Joseph L. Hull for defendants in 
error. [See post, 721.]

No. 376. Henry  F. Mueller  et  al . v . Samue l  W. 
Adler  et  al . Appeal from the District Court of the 
United States for the Eastern District of Missouri. Mo-
tion to dismiss submitted October 3, 1922. Decided 
October 9, 1922. Per Curiam. Dismissed for want of 
jurisdiction upon the authority of: (1) Bogart v. South-
ern Pacific Co., 228 U. S. 137, 144; Apapas v. 'United 
States, 233 U. S. 587, 589; (2) Louisville & Nashville 
R. R. Co. v. Western Union Telegraph Co., 234 U. S. 
369, 372; Public Service Co. v. Corboy, 250 U. S. 153,
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162; De Rees v. Costaguta, 254 U. S. 166, 173. Mr. 
William J. Hughes and Mr. Ephrim Caplan for appel-
lants. Mr. Edward W. Foristel for appellees.

No. 304. Peop les  Devel opme nt  Comp any  v . South -
ern  Pacific  Comp any  et  al . Appeal from the Circuit 
Court of Appeals for the Ninth Circuit. Motion to affirm 
submitted October 3, 1922. Decided October 9, 1922. 
Per Curiam. Affirmed upon the authority of Burke v. 
Southern Pacific R. R. Co., 234 U. S. 669. Mr. T. C. 
West and Mr. H. A. Powell for appellant. Mr. Frank 
Thunen and Mr. C. F. R. Ogilby for appellees.

No. 6. John  Connors  v . People  of  the  State  of  Illi -
nois ;

No . 7. Edwa rd  O’Donnell  v . People  of  the  State  
of  Illinoi s ;

No. 8. Leonard  Banks  et  al . v . People  of  the  State  
of  Illin ois ;

No. 9. Frank  Bender  v . People  of  the  State  of  Illi -
nois ;

No. 10. John  Boone  v . People  of  the  State  of  Illi -
nois ;

No. 11. Will iam  Taglia  v . People  of  the  State  of  
Illinois ;

No. 23. Abe  Schaff ner  v . People  of  the  State  of  
Illi nois ; and

No. 57. George  Moran  v . People  of  the  State  of  
Illino is . Error to the Supreme Court- of the State of 
Illinois. Motion to dismiss submitted October 3, 1922. 
Decided October 9, 1922. Per Curiam. Affirmed upon 
the authority of Dreyer n . Illinois, 187 U. S. 71; Ughbanks 
v. Armstrong, 208 U. S. 481, 485. Mr. Charles P. R. 
Macaulay and Mr. Rush B. Johnson for plaintiffs in error. 
Mr. Edward J. Brundage for defendant in error.
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No. —, Original. Ex parte: In  the  matter  of  Bacon  
Brothers  Company , Petiti oner . Submitted October 3, 
1922. Decided October 9, 1922. Motion for leave to file 
petition for writ of mandamus or writ of prohibition 
herein denied. Mr. George D. Welles for petitioner.

No. 557. Departme nt  of  Trade  & Commerce  of  the  
State  of  Nebras ka  et  al . v . A. J. Hertz  et  al ., Re -
ceivers , etc ., et  al . Appeal from the District Court 
of the United States for the District of Nebraska. Mo-
tion to dismiss or affirm submitted October 3, 1922. De-
cided October 16, 1922. Per Curiam. Dismissed for 
want of jurisdiction upon the authority of: (1) Louis-
ville Trust Co. v. Knott, 191 U. S. 225; Bogart v. South-
ern Pacific Co., 228 U. S. 137, 144; De Rees v. Costaguta, 
254 U. S. 166, 173; (2) Aspen Mining & Smelting Co. 
v. Billings, 150 U. S. 31, 37; Brown v. Alton Water Co., 
222 U. S. 325, 332-334; Metropolitan Water Co. v. Kaw 
Valley District, 223 U. S. 519, 521-522; Shapiro v. 
United States, 235 U. S. 412, 415-416. Mr. John F. 
Stout, Mr. Halleck F. Rose and Mr. Arthur R. Wells for 
appellants. Mr. Bruce W. Sanborn for appellees.

No. 41. Peopl e of  the  State  of  New  York  ex  rel . 
Pierce -Arrow  Motor  Car  Company  v . Walte r  H. 
Knapp  et  al ., etc . Error to the Supreme Court of the 
State of New York. Argued October 9, 1922. Decided 
October 16, 1922. Per Curiam. Affirmed upon the au-
thority of Kansas City, etc., R. R. Co. v. Stiles, 242 U. S. 
Ill, 118; Cheney Bros. Co. v. Massachusetts, 246 U. S. 
147, 157; Northwestern Mutual Life Ins. Co. v. Wiscon-
sin, 247 U. S. 132, 139. Mr. Charles P. Spooner and Mr. 
Ansley W. Sawyer, with whom Mr. Joseph G. Dudley 
was on the brief, for plaintiff in error. Mr. Claude T. 
Dawes, for defendants in error, submitted.
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No. 48. Ira  B. Mills  et  al . v . Northern  Pacif ic  
Railw ay  Comp any  et  al .;

No. 49. Railro ad  & Warehouse  Commis sion  of  
Minnesota  et  al . v . Chicago , St . Paul , Minne apoli s  
& Omaha  Railw ay  Company ; and

No. 50. Rail road  & Warehouse  Comm is si on  of  
Minnesota  et  al . v . Chicago  & Northwes tern  Rail -
way  Company . Appeals from the District Court of the 
United States for the District of Minnesota. Submitted 
October 10, 1922. Decided October 16, 1922. Per 
Curiam. Affirmed upon the authority of Railroad Com-
mission of Wisconsin v. Chicago, Burlington & Quincy 
R. R. Co., 257 U. S. 563. Mr. Clifford L. Hilton and 
Mr. Henry C. Flannery for appellants. Mr. Charles W. 
Bunn, Mr. Dennis F. Lyons and Mr. Benjamin W. Scan- 
drett for appellees in No. 48. Mr. Richard L. Kennedy, 
Mr. R. N. Van Doren, Mr. James B. Sheean and Mr. 
F. W. Sargent for appellees in Nos. 49 and 50.

No. 55. Sarah  F. Donle y  v . Erwi n  Ray  Van  Horn ; 
and

No. 56. Sarah  F. Donle y  v . Prescott  West . Error 
to the District Court of Appeal, Second Appellate Dis-
trict, of the State of California. Submitted October 11, 
1922. Decided October 16, 1922. Per Curiam. Dismissed 
for want of jurisdiction upon the authority of Schlosser v. 
Hemphill, 198 U. S. 173,175; Louisiana Navigation Co. v. 
Oyster Commission of Louisiana, 226 U. S. 99, 101; Coe 
v. Armour Fertilizer Works, 237 U. S. 413, 418; Bruce v. 
Tobin, 245 U. S. 18, 19. Mr. A. Haines for plaintiff in 
error. Mr. Charles R. Pierce and Mr. John M. Sutton 
for defendants in error.

No. 76. United  State s  v . Wes ley  L. Sis cho . On writ 
of certiorari to the Circuit Court of Appeals for the Ninth 
Circuit. Argued October 10, 11, 1922. Decided October
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16, 1922. Judgment affirmed with costs by an equally di-
vided court. Mr. Assistant Attorney General Wheat, 
with whom Mr. Solicitor General Beck was on the brief, 
for the United States. Mr. Cletus Keating, as amicus 
curiae, submitted. No appearance for respondent. [See 
post, 701.]

No. —, Original. Ex parte: In  the  Matte r  of  Huey  
P. Long  et  al ., etc ., Petit ione rs , and

No. 650. Cumberla nd  Telepho ne  & Telegraph  Com -
pan y  v. Louis iana  Public  Service  Comm iss ion  et  al . 
Appeal from the District Court of the United States for 
the Eastern District of Louisiana. Motion for leave to 
file petition for a writ of mandamus submitted October 3, 
1922. Order entered October 23, 1922. The mandamus 
asked in this motion relates to the granting of a super-
sedeas by the judge of the District Court of the United 
States for the Eastern District of Louisiana in case No. 
650 on the docket of this Court. The Court considers the 
application for mandamus as a motion to set aside the 
supersedeas and injunction granted by the district judge 
in this case, and a rule will issue to the appellants in case 
No. 650 to show cause on Monday, November 13 next, 
why the supersedeas and injunction should not be set 
aside and the injunction dissolved. Mr. Huey P. Long 
and Mr. W. M. Barrow for petitioners. [See ante, 212; 
post, 759.]

No. 18. Corona  Coal  Comp any  v . Southern  Railway  
Company . Appeal from the District Court of the United 
States for the Northern District of Alabama. Submitted 
October 5, 1922. Decided October 23, 1922. Per Curiam. 
Affirmed on authority of Lambert Run Coal Co. v. Balti-
more & Ohio R. R. Co., 258 U. S. 377. Mr. Forney 
Johnston for appellant. Mr. S. R. Prince and Mr. L. E. 
Jeffries for appellee.
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No. 60. Southern  Lighterage  & Wrecking  Com -
pany  v. Unite d States . Appeal from the District 
Court of the United States for the Eastern District of 
Louisiana. Argued October 13, 1922. Decided October 
23, 1922. Affirmed by an equally divided court. Mr. E. 
Howard McCaleb, for appellant, submitted. Mr. Joseph 
M. Rault, with whom Mr. George H. Terriberry was on 
the brief, for the United States.

No. 180. West  Side  Irrigat ing  Company  v . Marvin  
Chase , as  Hydrauli c  Engineer  of  the  State  of  Wash -
ington , et  al . Error to the Supreme Court of the State 
of Washington. Motion to dismiss submitted October 

' 16, 1922. Decided October 23, 1922. Per Curiam. Dis-
missed for want of jurisdiction upon the authority of 
Farrell v. O'Brien, 199 U. S. 89, 100; Toop v. Ulysses 
Land Co., 237 U. S. 580, 583; Piedmont Power & Light 
Co. v. Graham, 253 U. S. 193, 195. Mr. John P. Hart-
man and Mr. Carroll B. Graves for plaintiff in error. Mr. 
L. L. Thompson for defendants in error.

No. 43. Capitol  Life  Insurance  Company  v . Mary  
C. Ross. Error to the Kansas City Court of Appeals 
of the State of Missouri. Submitted October 9, 1922. 
Decided October 23, 1922. Per Curiam. Affirmed upon 
the authority of Mutual Life Ins. Co. v. Liebing, 259 
U. S. 209. Mr. Jules C. Rosenberger, Mr. James C. 
Jones, Mr. Frank H. Sullivan and Mr. James C. Jones, 
Jr., for plaintiff in error. Mr. James M. Johnson for 
defendant in error.

No. 66. James  C. Davis , Directo r  Genera l  of  Rail -
roads , etc ., v. Cena  I. Baechte l  et  al . Error to the 
Court of Appeals of the State of Maryland. Submitted
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October 16, 1922. Decided October 23, 1922. Per 
Curiam. Dismissed for want of jurisdiction upon the 
authority of Johnson v. New York Life Ins. Co., 187 U. S. 
491, 496; Ireland v. Woods, 246 U. S. 323, 330; Erie R. R. 
Co. v. Hamilton, 248 U. S. 369, 371-372. Mr. Henry H. 
Keedy, Jr., Mr. Frederic D. McKenney and Mr. John S. 
Flannery for plaintiff in error. Mr. Elias B. Hartle for 
defendants in error.

No. 70. Porto  Rico  Railway , Light  & Power  Com -
pany  v. Manuel  Camunas  et  al ., etc ., et  al . Appeal 
from the Circuit Court of Appeals for the First Circuit. 
Argued October 17, 18, 1922. Decided October 23, 1922. 
Per Curiam. Dismissed for want of jurisdiction. El 
Banco Popular v. Wilcox, 255 U. S. 72; Inter-Island 
Steam Navigation Co. v. Ward, 242 U. S. 1. Mr. Carroll 
G. Walter for appellant. Mr. Grant T. Trent and Mr. 
Logan N. Rock for appellees.

No. 73. Thoma s  Hunt  et  al ., etc ., v . City  of  New  
Orleans  et  al . Error to the Supreme Court of the State 
of Louisiana. Argued October 18, 1922. Decided October 
23, 1922. Per Curiam. Dismissed for want of jurisdic-
tion upon the authority of Lehigh Water Co. v. Easton, 
121 U. S. 388, 392; New Orleans Waterworks Co. v. Loui-
siana, 185 U. S. 336, 350-351; Hubert v. New Orleans, 
215 U. S. 170, 175; Cross Lake Shooting & Fishing Club 
v. Louisiana, 224 U. S. 632, 639. Mr. Charles Louque for 
plaintiffs in error. Mr. Gustave Lemle for the Illinois 
Central Railroad Company; Mr. Ivy G. Kittredge for the 
City of New Orleans; Mr. Henry H. Chaffe for the Louis-
ville & Nashville Railroad Company et al., defendants in 
error. Mr. Michel Provosty, Mr. George Denegre, Mr. 
Victor Leovy, Mr. W. H. Horton, Mr. R. V. Fletcher and 
Mr. Hunter C. Leake were also on the briefs.
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No. 76. Unite d  Stat es  v . Wes ley  L. Sisc ho . On writ 
of certiorari to the Circuit Court of Appeals for the Ninth 
Circuit. November 13, 1922. Petition for rehearing in 
this cause granted, and cause restored to the docket for 
hearing before a full bench. Mr. Solicitor General Beck, 
Mrs. Mabel Walker Willebrandt, Assistant Attorney Gen-
eral, and Mr. John C. Hayes, for the United States, in 
support of the petition for rehearing. [See ante, 697.]

No. 601. Border  National  Bank  of  Eagle  Pass , 
Texas , v . Ameri can  National  Bank  of  San  Franci sco , 
Calif ornia . Error to the Circuit Court of Appeals for 
the Fifth Circuit. Motion to dismiss and petition for a 
writ of certiorari submitted October 23, 1922. Decided 
November 13, 1922. Per Curiam. Dismissed for want of 
jurisdiction upon the authority of Spencer v. Duplan Silk 
Co., 191 U. S. 526, 530; Shulthis v. McDougal, 225 U. S. 
561, 569; Hull v. Burr, 234 U. S. 712, 720; St. Anthony 
Church v. Pennsylvania R. R. Co., 237 U. S. 575, 577. 
The petition for a writ of certiorari herein is denied. Mr. 
William M. Pardue, Mr. H. Ralph Burton and Mr. Tench 
T. Marye for plaintiff in error. Mr. S. J. Brooks and Mr. 
Walter P. Napier for defendant in error.

No. —, Original. Ex parte: In  the  Matte r  of  Rose  
Weiss , as  Next  Friend , etc ., Peti tio ner . Submitted 
November 13, 1922. Decided November 20, 1922. Mo-
tion for leave to file petition for writ of habeas corpus 
herein denied, without prejudice to the right of the peti-
tioner to apply for a writ of habeas corpus to the District 
Court of the United States for the Western District of 
Washington directed tovthe officers in charge of the Mc-
Neil Island Penitentiary. Miss Rose Weiss for petitioner.
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No. 133. Bill  Moore  v . State  of  Georgia . Error to 
the Supreme Court of the State of Georgia. Argued No-
vember 14, 1922. Decided November 20, 1922. Per 
Curiam. Dismissed for want of jurisdiction upon the au-
thority of Hulbert v, Chicago, 202 U. S. 275, 280; Cleve-
land & Pittsburgh R. R. Co. v. Cleveland, 235 U. S. 50, 
53; Hiawassee River Power Co. n . Carolina-Tennessee 
Power Co., 252 U. S. 341, 344. Mr. Max Isaac for plain-
tiff in error. Mr. George M. Napier, for defendant in 
error, submitted.

No. 30. People s  Nation al  Bank  of  Kingf ish er , Ok -
lahoma , et  al . v. Board  of  Equali zati on  of  King -
fis her  County , Oklahoma . Error to the Supreme 
Court of the State of Oklahoma. Submitted November 
17, 1922. Decided November 20, 1922. Per Curiam. 
Affirmed upon the authority of Van Allen v. The As-
sessors, 3 Wall. 573; National Bank v. Commonwealth, 
9 Wall. 353, 359. Mr. Horace G. McKeever and Mr. J. C. 
Roberts for plaintiffs in error. Mr. George H. Short and 
Mr. William H. Zwick for defendant in error.

No. 593. Charl es  L. Harris , as  Truste e , etc ., v . 
Moreland  Truck  Company  et  al . Error to the Circuit 
Court of Appeals for the Ninth Circuit. Motion to dis-
miss submitted November 13, 1922. Decided November 
27,1922. Per Curiam. Dismissed for want of jurisdiction. 
Section 3, Act of September 6, 1916, c. 448, 39 Stat. 726, 
727; Central Trust Co. v. Lueders, 239 U. S. 11; Staats 
Co. v. Security Trust & Savings Bank, 243 U. S. 121, 
124. Mr. Fabius M. Clarke and Mr. John E. Bennett for 
plaintiff in error. Mr. Bert Schlesinger, Mr. Ellwood P. 
Morey and Mr. S. C. Wright for defendants in error.
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No. 185. Micha el  Heitler  v . Unit ed  States ;
No. 186. Natha nie l  Perlman  v . Unite d  States ;
No. 187. Mandel  Greenberg  v . United  States ;
No. 188. Frank  Mc Cann  v . Unite d  States ; and
No. 189. Georg e F. Quinn  v . United  States . Error 

to the District Court of the United States for the North-
ern District of Illinois. Motion to dismiss submitted 
November 20, 1922. Decided November 27, 1922. Per 
Curiam. Dismissed for want of jurisdiction upon the 
authority of: (1) Farrell v. O’Brien, 199 U. S. 89, 100; 
Sugarman v. United States, 249 U. S. 182, 184; Pied-
mont Power & Light Co. v. Graham, 253 U. S. 193, 195; 
(2) Jeffrey Mjg. Co. v. Blagg, 235 U. S. 571, 576; Blair 
v. United States, 250 U. S. 273, 279; Dahnke-Walker 
Milling Co. v. Bondurant, 257 U. S. 282, 289; (3) Na-
tional Prohibition Cases, 253 U. S. 350. Mr. Weymouth 
Kirkland for plaintiffs in error. Mr. Solicitor General 
Beck, Mr. Assistant Attorney General Crim and Mr. 
H. S. Ridgely for the United States. [See ante, 438.]

No. —, Original. Benjami n  Gitlow  v . People  of  
the  State  of  New  York . Submitted November 20, 
1922. Decided November 27, 1922. Petition for a writ 
of error to the Supreme Court of the State of New York, 
in this cause, submitted to the whole court, granted. 
Mr. Joseph R. Brodsky for plaintiff in error. Mr. Samuel 
A. Berger for defendant in error.

No. 157, October Term, 1921. John  S. Kendall , Ad -
minis trato r , etc ., et  al . v. Paul  A. Ewert . Appeal 
from the Circuit Court of Appeals for the Eighth Circuit. 
Motion by appellee to withdraw original papers, sub-
mitted November 22, 1922. Decided November 27, 1922. 
Motion as to (1) withdrawal of original paper of notice
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of dismissal of counsel, dated December 31, 1921, denied. 
Motion as to (2) original deed of July 5, 1918, from 
George Redeagle to Paul A. Ewert and as to (3) original 
deeds of November 19, November 21, and December 21, 
1921, from the heirs of George Redeagle to Paul A. 
Ewert, granted, the copies of said deeds on file to remain 
with the Clerk. Mr. Arthur S. Thompson for appellants. 
Mr. William R. Andrews, Mr. Henry C. Lewis and Mr. 
Paul A. Ewert for appellee. [See 259 U. S. 139.]

No. 701. Board  of  Trade  of  the  City  of  Chicago  et  
al . v. Charl es  F. Clyne , Unite d  States  Dis trict  At -
torney , etc ., et  al . Appeal from the District Court of 
the United States for the Northern District of Illinois. 
Motion to advance and for order maintaining status quo 
submitted November 27, 1922. Order entered December 
4, 1922.

Order .—It is ordered by this Court, the defendants 
not objecting, that the status quo be preserved while this 
cause is pending in this Court and for twenty days there-
after by restraining and enjoining the appellee, Charles 
F. Clyne, as United States District Attorney for the 
Northern District of Illinois, from attempting to enforce 
the act of Congress entitled the “ Grain Futures Act ” 
during the pendency of this cause in this Court and for 
twenty days thereafter, and also from at any time prose-
cuting criminally, or otherwise, under said act any mem-
ber of the Board of Trade of the City of Chicago, or any 
customer of any such member, for, or by reason of, any 
violation by him or them of any provision of said act 
committed during the pendency of this cause in this 
Court or twenty days thereafter, and that appellee, 
Arthur C. Lueder, as postmaster of the City of Chicago, 
be also restrained and enjoined from interfering with any 
of the mail passing between members of said Board of
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Trade and customers of said members during the pend-
ency of this cause in this Court and twenty days there-
after: Provided, however, That nothing herein shall re-
lieve the members of said Board of Trade from severally 
keeping and preserving, as required by the Grain Futures 
Act, their records of their contracts for future delivery 
during the pendency of this stay. Mr. Henry S. Robbins 
for appellants. Mr. Solicitor General Beck and Mr. 
Fred Lees for appellees.

No. 674. Edw ard  N. Mittl e  v . State  of  South  Caro -
lina . Error to the Supreme Court of the State of South 
Carolina. Motion to dismiss submitted November 27, 
1922. Decided December 4, 1922. Per Curiam. Dis-
missed for want of jurisdiction. Section 237 of the Judi-
cial Code, as amended by the Act of September 6, 1916, 
c. 448, § 2, 39 Stat. 726; Jett Bros. Distilling Co. v. Car-
rollton, 252 U. S. 1, 5-6. Mr. Charles A. Douglas, Mr. 
Hugh H. Obear and Mr. Cole L. Blease for plaintiff in 
error. Mr. Samuel M. Wolfe for defendant in error. [See 
post, 744.]

No. 18, Original. State  of  Oklahoma  v . State  of  
Texas . December 11, 1922. Order entered authorizing 
payments to counsel and to the receiver, and to charge the 
same as expenses of the receivership.

No. 153. John  Barton  Payne , Direct or  General  of  
Railroads , etc ., v . A. E. Steve ns  et  al . Error to the Su-
preme Court of the State of Mississippi. Submitted De-
cember 5, 1922. Decided December 11, 1922. Per 
Curiam. Dismissed for want of jurisdiction. Act of Feb-
ruary 8, 1899, c. 121, 30 Stat. 822; Le Crone v. McAdoo, 
253 U. S. 217, 219. Mr. Gregory L. Smith for plaintiff in 
error. Mr. J. B. Harris for defendants in error.

45646°—23----- 45
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No. 151. United  States  v . Arthu r  John  Bancroft . 
Appeal from the Court of Claims. Argued December 5, 
1922. Decided December 11, 1922. Per Curiam. Af-
firmed upon the authority of Glavey v. \United States, 
182 U. S. 595; United States v. Andrews, 240 U. S. 90, 
94; McMath v. United States, 248 U. S. 151, 152. Mr. 
Assistant to the Attorney General Seymour, with whom 
Mr. Solicitor General Beck was on the brief, for the 
United States. Mr. George A. King, with whom Mr. 
William B. King and Mr. George R. Shields were on the 
brief, for appellee.

No. 139. Unite d  State s ex  rel . Aaron  Suhonen  v . 
Frederick  A. Wallis , Commi ss ioner  of  Immigr ation , 
etc . Appeal from the District Court of the United States 
for the Southern District of New York. Submitted De-
cember 4,1922. Decided December 11,1922. Per Curiam. 
Dismissed for want of jurisdiction upon the authority of: 
(1) Equitable Life Assurance Society v. Brown, 187 U. S. 
308, 314; Consolidated Turnpike Co. v. Norfolk, etc., Ry. 
Co., 228 U. S. 596, 600; Pennsylvania Hospital n . Phila-
delphia, 245 U. S. 20, 24; (2) Fong Yue Ting n . United 
States, 149 U. S. 698, 707, 728, 730; Zakonaite v. Wolf, 226 
U. S. 272, 275; Bugajewitz v. Adams, 228 U. S. 585, 591; 
Lewis v. Frick, 233 U. S. 291, 302; Ng Fung Ho v. White, 
259 U. S. 276. Mr. Charles Recht for appellant. Mr. 
Solicitor General Beck, Mr. Assistant Attorney General 
Crim and Mr. H. S. Ridgely for appellee.

No. 94. John  Simon  v . American  Exchange  Na -
tional  Bank  et  al . Appeal from the Circuit Court of 
Appeals for the Second Circuit. Argued December 7, 
1922. Decided December 11, 1922. Per Curiam. Af-
firmed upon the authority of Central Union Trust Co. v.
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Garvan, 254 U. S. 554; Stoehr v. Wallace, ^5 U. S. 239. 
Mr. Henry A. Wise for appellant. Mr. James A. Fowler, 
with whom Mr. Solicitor General Beck, Mr. Assistant to 
the Attorney General Seymour, Mr. Guy D. Goff, Mr. 
Adna R. Johnson, Jr., and Mr. Dean Hill Stanley, Special 
Assistants to the Attorney General, were on the brief, for 
appellees.

No. 123. Southern  Express  Comp any  v . Terry  Pack -
ing  Company . Error to the Supreme Court of the 
State of South Carolina. Argued November 24, 1922. 
Decided December 11,1922. Per Curiam. Dismissed for 
want of jurisdiction upon the authority of Norfolk & 
Suburban Turnpike Co. v. Virginia, 225 U. S. 264, 268; 
Louisiana Navigation Co. v. Oyster Commission, 226 U. S. 
99, 101; Schlosser v. Hemphill, 198 U. S. 173, 176; Mis-
souri & Kansas Interurban Ry. Co. v. Olathe, 222 U. S. 
185, 186. Mr. J. Nelson Frierson, with whom Mr. Doug-
las McKay was on the brief, for plaintiff in error. Mr. 
Edward L. Craig for defendant in error.

No. 109. Colonial  Beach  Company , Owner  and  
Claim ant  of  the  Steam er  St . Johns , v . Quemah oning  
Coal  Company  et  al . On writ of certiorari to the Circuit 
Court of Appeals for the Fourth Circuit. Argued Decem-
ber 5, 6, 1922. Decided January 2, 1923. Per Curiam. 
Reversed with costs, and cause remanded to the District 
Court of the United States for the Eastern District of 
Virginia. United States v. Carver, ante, 482; Piedmont 
& Georges Creek Coal Co. v. Seaboard Fisheries Co., 254 
U. S. 1. Mr. Hugh H. Obear, with whom Mr. Paul Du-
laney was on the brief, for petitioner. Mr. Richard E. 
Preece and Mr. John Vance Hewitt for respondents.
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No. 196. Gorham  Manufacturing  Comp any  v . James  
A. Wendell , Individuall y , etc ., et  al . Appeal from 
the District Court of the United States for the Southern 
District of New York. Motion for substitution submitted 
December 11, 1922. Order entered January 2, 1923. 
Order : On consideration of the motion to substitute par-
ties appellees, It is ordered that a rule to show cause 
why the case as to the Comptroller should not be dis-
missed, in view of Irwin v. Wright, 258 U. S. 219, and 
United States v. Butterworth, 169 U. S. 600, shall issue. 
Mr. George Carlton Comstock and Mr. Robert C. Beatty 
for appellant. Mr. Claude T. Dawes for appellees.

Nos. 173 and 174. Clyde  Chandler  v . State  of  
Texas ; •

Nos. 175 and 176. John  Chandler  v . State  of  Texas . 
Error to the Court of Criminal Appeals of the State of 
Texas. Submitted January 5, 1923. Decided January 
8, 1923. Per Curiam. Affirmed upon the authority of 
Vigliotti n . Pennsylvania, 258 U. .S. 403; United States 
v. Lanza, 260 U. S. 377. Mr. J. M. Edwards and Mr. 
E. P. Miller for plaintiffs in error. Mr. W. A. Keeling 
for defendant in error.

No. 157. Unite d  State s v . Ray  Janes  et  al . Error 
to the District Court of the United States for the District 
of Colorado. Argued January 11, 1923. Decided Jan-
uary 15, 1923. Per Curiam. Judgment reversed, and 
cause remanded for further proceedings. McKelvey v. 
United States, 260 U. S. 353. Mr. H. L. Underwood, 
with whom Mr. Solicitor General Beck and Mr. Assistant 
to the Attorney General Seymour were on the brief, for 
the United States. Mr. N. Walter Dixon, with whom Mr. 
John R. Clark and Mr. William H. Dickson were on the 
brief, for defendants in error,
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No. 319. Henry  P. Reed  et  al . v . Vill age  of  Hib -
bing  et  al . Error to the Supreme Court of the State of 
Minnesota. Motion to dismiss or affirm submitted Jan-
uary 15, 1923. Decided January 22, 1923. Per Curiam. 
Dismissed for want of jurisdiction upon the authority of 
§ 237 of the Judicial Code, as amended by the Act of 
September 6, 1916, c. 448, § 2, 39 Stat. 726; Jett Bros. 
Distilling Co. v. Carrollton, 252 U. S. 1, 5-6. Mr. H. V. 
Mercer for plaintiffs in error. Mr. C. A. Severance, Mr. 
H. B. Fryberger, Mr. George W. Morgan, and Mr. Oscar 
Mitchell for defendants in error. [See post, 725.]

No. 222. John  J. Mc Grath  et  al . v . Unite d  States . 
Appeal from the District Court of the United States for 
the Southern District of New York. Submitted January 
15, 1923. Decided January 22, 1923. Per Curiam. Dis-
missed for want of jurisdiction upon the authority of 
Farrell v. O’Brien, 199 U. S. 89, 100; Toop v. Ulysses 
Land Co., 237 U. S. 580, 583; Piedmont Power & Light 
Co. v. Graham, 253 U. S. 193, 195. Mr. Elijah N.Zoline 
for appellants. Mr. Solicitor General Beck, Mr. Assistant 
Attorney General Crim and Mr. H. S. Ridgely for the 
United States.

No. 227. Peter s  Trus t  Company  v . County  of  Doug -
las  in  the  State  of  Nebras ka . Error to the Supreme 
Court of the State of Nebraska. Submitted January 16, 
1923. Decided January 22, 1923. Per Curiam. Affirmed 
upon the authority of Van Allen v. The Assessors, 3 Wall. 
573; National Bank v. Commonwealth, 9 Wall. 353, 359; 
See Peoples National Bank v. Board of Equalization, 
ante, 702. Mr. John F. Stout, Mr. Halleck F. Rose, Mr. 
Arthur R. Wells and Mr. Paul L. Martin for plaintiff in 
error. Mr. William C. Lambert for defendant in error.
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No. 214. Hatties bur g  Grocer y  Company  v . Stokes  
V. Robertson , State  Revenue  Agent  of  the  State  of  
Mis si ss ippi . Error to the Supreme Court of the State of 
Mississippi. Argued January 16, 1923. Decided January 
22, 1923. Per Curiam. Dismissed for want of jurisdic-
tion upon the authority of Farrell v. O’Brien, 199 U. S. 
89, 100; Toop v. Ulysses Land Co., 237 U. S. 580, 583; 
Piedmont Power & Light Co. v. Graham, 253 U. S. 193, 
195. Mr. Marcellus Green and Mr. Garner W. Green, for 
plaintiff in error, submitted. Mr. J. Morgan Stevens, 
with whom Mr. W. Calvin Wells was on the brief, for 
defendant in error.

No. 260. Charl es  Keller  et  al . v . Potomac  Elec -
tric  Power  Company . Appeal from the Court of 
Appeals of the District of Columbia. January 24, 1923. 
Argument commenced by Mr. Conrad H. Syme for ap-
pellants. Ordered: This case is passed for the purpose 
of having presented and argued to the Court three ques-
tions:. First, whether Congress can vest in this Court 
under the restrictions upon its appellate jurisdiction 
under the Constitution the character of review of the 
proceedings of the Public Utilities Commission contem-
plated by the act creating it; and, second, whether an 
appeal can be taken to this Court until a final judgment 
has been pronounced in the District Court of Appeals; 
and, third, whether such judgment is final.

These questions will be set for argument on February 
19 next, after the cases specially set for that day, and 
will be considered and decided by this Court before pro-
ceeding to hear the case on its merits in the event that 
the Court finds it has jurisdiction to do so.

Mr. Conrad H. Syme, Mr. F. H. Stephens and Mr. 
George P. Barse for appellants. Mr. S. R. Bowen, Mr. 
John A. Garver and Mr. John S. Barbour for appellee.
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No. 18, Original. State  of  Oklahoma  v . State  of  
Texas . Submitted January 22, 1923. Decided January 
29, 1923. Per Curiam. Application of Red River Syn-
dicate, claimants, for a modification of the opinion de-
livered in this cause on May 1, 1922, 258 U. S. 574, is de-
nied. Mr. Charles West for claimants.

No. 201. David  Lama r  v . United  States . Appeal 
from the District Court of the United States for the 
Southern District of New York. Submitted January 24, 
1923. Decided January 29, 1923. Per Curiam. This 
is a habeas corpus proceeding designed to retard peti-
tioner’s incarceration in Mercer County jail after trial 
and conviction on charge of conspiracy to restrain foreign 
trade and commerce by instigating strikes, etc., intended 
to prevent the manufacture and transportation of war 
supplies.

The points relied upon are without merit, and the judg-
ment dismissing the writ (274 Fed. 160) is affirmed.

The Clerk is instructed to issue the mandate at once.
Mr. Elijah N. Zoline and Mr. Thomas B. Felder for 

appellant. Mr. Solicitor General Beck and Mr. Alfred 
A. Wheat for the United States.

PETITIONS FOR CERTIORARI GRANTED, FROM 
OCTOBER 2, 1922, TO AND INCLUDING JAN-
UARY 29, 1923.
No. 423. W. Trini dad , as  Insular  Collector  of  In -

ternal  Revenue  of  the  Phili ppi ne  Isla nds , v . Sag -
rada  Orden  de  Predic atores  de  la  Provin cia  del  San - 
ti ssi mo  Rosari o  de  Fili pinas . October 9,1922. Petition 
for a writ of certiorari to the Supreme Court of the Philip-
pine Islands granted. Mr. Grant T. Trent, Mr. Logan 
N. Rock and Mr. Carl A. Mapes for petitioner. Mr. 
Gabriel La 0 for respondent.
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No. 424. American  Railw ay  Express  Company  v . 
Lucius  P. Levee . October 9, 1922. Petition for a writ 
of certiorari to the Court of Appeal, First Circuit, of the 
State of Louisiana, granted. Mr. Hunter C. Leake, Mr. 
A. M. Hartung and Mr. H. Garland Dupre for petitioner. 
Mr. Charles T. Wortham for respondent.

No. 431. Pusey  & Jones  Company  v . Hans  Karluf  
Hanss en . October 9, 1922. Petition for a writ of cer-
tiorari to the Circuit Court of Appeals for the Third Cir-
cuit granted. Mr. Lindley M. Garrison for petitioner. 
Mr. William H. Button, Mr. John P. Nields and Mr. 
William G. Mahaffey for respondent.

No. 443. C. B. Giles  et  al . v . Henry  Vette  et  al . 
October 9, 1922. Petition for a writ of certiorari to the 
Circuit Court of Appeals for the Seventh Circuit granted. 
Mr. William Burry and Mr. Lewis F. Jacobson for peti-
tioners. Mr. Horace Kent Tenney, Mr. Harry A. 
Parkin, Mr. Carl Meyer and Mr. Henry R. Platt for 
respondents.

No. 454. Mutual  Life  Insurance  Comp any  of  New  
York  v . Hurni  Packing  Comp any . October 16, 1922. 
Petition for a writ of certiorari to the Circuit Court of 
Appeals for the Eighth Circuit granted. Mr. Frederick 
L. Allen for petitioner. Mr. Charles M. Stilwill for re-
spondent.

No. 457. Unite d  States  v . Frederick  L. Merriam . 
October 16, 1922. Petition for a writ of certiorari to the 
Circuit Court of Appeals for the Second Circuit granted. 
Mr. Solicitor General Beck for the United States. Mr. 
Roy C. Gasser for respondent.
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No. 458. Unite d Stat es  v . Henry  B. Anderson . 
October 16, 1922. Petition for a writ of certiorari to the 
Circuit Court of Appeals for the Second Circuit granted. 
Mr. Solicitor General Beck for the United States. Mr. 
Roy C. Gasser for respondent.

No. 462. James  C. Davis , Direct or  General  of  Rail -
roads , etc ., v. George  Wechsl er . October 16, 1922. 
Petition for a writ of certiorari to the Kansas City Court 
of Appeals of the State of Missouri granted. Mr. H. M. 
Langworthy, Mr. 0. H. Dean and Mr. Roy B. Thomson 
for petitioner. Mr. William S. Hogsett and Mr. Mont T. 
Prewitt for respondent.

No. 467. Depart ment  of  Trade  & Commerce  of  the  
State  of  Nebras ka  et  al . v . A. J. Hertz  et  al ., Re -
ceivers , etc . October 16, 1922. Petition for a writ of 
certiorari to the Circuit Court of Appeals for the Eighth 
Circuit granted. Mr. Halleck F. Rose and Mr. Arthur R. 
Wells for petitioners. Mr. Bruce W. Sanborn for re-
spondents.

No. 574. Lion  Bonding  & Surety  Company  v . A. H. 
Karatz . October 16, 1922. Petition for a writ of cer-
tiorari to the Circuit Court of Appeals for the Eighth 
Circuit granted. Mr. Halleck F. Rose and Mr. Arthur R. 
Wells for petitioner. Mr. Bruce W. Sanborn for re-
spondent.

No. 468. James  C. Davis , as  Agent , etc ., v . Lee  A. 
Wolf e . October 16, 1922. Petition for a writ of cer-
tiorari to the Supreme Court of the State of Missouri 
granted. tyJr. Thomas P. Littlepage, Mr. James C. Jones, 
Mr. Lon 0. Hocker and Mr. Frank H. Sullivan for peti-
tioner. Mr. P. H. Cullen and Mr. Sidney T. Able for 
respondent.
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No. 471. Canute  Steamshi p Compa ny , Limit ed , et  
al . v. Pitts burgh  & West  Virgini a  Coal  Company  et  
al . October 16, 1922. Petition for a writ of certiorari 
to the Circuit Court of Appeals for the Second Circuit 
granted. Mr. Charles R. Hickox and Mr. Delbert M. 
Tibbetts for petitioners. Mr. John W. Davis, Mr. Theo-
dore Kiendl, Mr. Tracy L. Jeffords, Mr. R. R. Bennett 
and Mr. Thomas F. Barrett for respondents.

No. 474. Salem  Trust  Company  v . Manufactu rers ’ 
Finance  Company  et  al . October 16, 1922. Petition 
fot a writ of certiorari to the Circuit Court of Appeals for 
the First Circuit granted. Mr. Alexander Whiteside for 
petitioner. Mr. Robert G. Dodge for respondents.

No. 476. Theodore  A. Heyer , doing  busi ness  as  
T. A. Heyer  Dupl icator  Compa ny , v . Dupl icator  Man -
ufacturing  Company . October 16, 1922. Petition for 
a writ of certiorari to the Circuit Court of Appeals for the 
Seventh Circuit granted. Mr. Samuel Walker Banning 
and Mr. Thomas A. Banning for petitioner. Mr. George 
L. Wilkinson for respondent.

No. 488. Charl es  L. Craig  v . William  C. Hecht , 
U. S. Marshal . October 16, 1922. Petition for a writ 
of certiorari to the Circuit Court of Appeals for the 
Second Circuit granted. Mr. John P. O’Brien and Mr. 
Edmund L. Mooney for petitioner. Mr. Solicitor General 
Beck and Mr. William Haywood for respondent.

No. 494. Matthew  Addy  Company  v . United  States . 
October 16, 1922. Petition for a writ of certiorari to the 
Circuit Court of Appeals for the Sixth Circuit granted. 
Mr. Nelson B. Cramer for petitioner. No brief filed for 
the United States.
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No. 495. Benjami n N. Ford  v . United  Stat es . 
October 16, 1922. Petition for a writ of certiorari to 
the Circuit Court of Appeals for the Sixth Circuit granted. 
Mr. Nelson B. Cramer for petitioner. No brief filed for 
the United States.

No. 512. Samuel  A. Myers  et  al . v . International  
Trust  Company . October 23, 1922. Petition for a writ 
of certiorari to the Superior Court of Suffolk County, 
State of Massachusetts, granted. Mr. Edward F. Mc- 
Clennen for petitioners. Mr. John R. Lazenby for re-
spondent.

No. 513. Board  of  Trade  of  the  City  of  Chicago  
et  al . v. E. H. Johns on , Trustee , etc . October 23, 
1922. Petition for a writ of certiorari to the Circuit 
Court of Appeals for the Seventh Circuit granted. Mr. 
Henry 8. Robbins for petitioners. Mr. Robert N. 
Erskine for respondent.

No. 526. Webster  Electr ic  Comp any  v . Spli tdorf  
Electrical  Comp any . October 23, 1922. Petition for 
a writ of certiorari to the Circuit Court of Appeals for the 
Seventh Circuit granted. Mr. Herbert B. Moses and 
Mr. Wm. B. Kerkam for petitioner. Mr. Edward Rector 
and Mr. Eugene G. Mason for respondent.

No. 532. Simon  Hecht  et  al ., Truste es , v . John  F. 
Malley , Former  Colle ctor  of  Internal  Revenue ;

No. 533. Arthur  L. Howard  et  al ., Truste es , v . 
John  F. Malley , Forme r  Collector  of  Internal  Rev -
enue ; and

No. 534. Arthur  L. How ard  et  al ., Truste es , v . An -
drew  J. Casey , Forme r  Acting  Collector  of  Internal  
Reve nue . October 23, 1922. Petition for writs of cer-
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tiorari to the Circuit Court of Appeals for the First Cir-
cuit granted. Mr. Edward F. McClennen, Mr. William 
H. Dunbar and Mr. Allison L. Newton for petitioners. 
Mr. Solicitor General Beck, Mr. Assistant Attorney Gen-
eral Ottinger and Mr. Harvey B. Cox for respondents.

No. 535. Federal  Trade  Commiss ion  v . Raymond  
Bros .-Clark  Company . October 23, 1922. Petition for 
a writ of certiorari to the Circuit Court of Appeals for 
the Eighth Circuit granted. Mr. Solicitor General Beck, 
Mr. W. H. Fuller and Mr. Adrien F. Busick for peti-
tioner. Mr. Emmet Tinley for respondent.

No. 328. Eli  Bunch  v . J. B. Cole  et  al . Erpor to the 
Supreme Court of the State of Oklahoma. November 
13, 1922. Petition for a writ of certiorari herein granted. 
Mr. Streeter B. Flynn and Mr. Dennis T. Flynn, for 
plaintiff in error, in support of the petition. Mr. Ben-
jamin Martin, Jr., for defendants in error, in opposition 
to the petition.

No. 554.. Southern  Power  Company  v . North  Caro -
lina  Public  Service  Company  et  al . November 13, 
1922. Petition for a writ of certiorari to the Circuit Court 
of Appeals for the Fourth Circuit granted. Mr. William 
P. Bynum, Mr. R. V. Lindabury and Mr. R. C. Strud- 
wick for petitioner. Mr. John W. Davis and Mr. Aubrey 
L. Brooks for respondents.

No. 568. Red  Cross  Line  v . Atlantic  Fruit  Com -
pany . November 13, 1922. Petition for a writ of cer-
tiorari to the Supreme Court of the State of New York 
granted. Mr. Homer L. Loomis for petitioner. Mr; John 
W. Crandall for respondent.
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No. 573. James  C. Davis , as  Accent , etc ., v . Portland  
Seed  Company . November 13, 1922. Petition for a writ 
of certiorari to the Circuit Court of Appeals for the Ninth 
Circuit granted. Mr. Arthur C. Spencer, Mr. Charles E. 
Cochran and Mr. John F. Finerty for petitioner. Mr. 
James G. Wilson for respondent.

No. 577. Baltimore  & Ohio  Southwes tern  Railroad  
Company  v . Guerney  0. Burtch . November 13, 1922. 
Petition for a writ of certiorari to the Supreme Court of 
the State of Indiana granted. Mr. Morrison R. Waite for 
petitioner. Mr. Merrill Moores for respondent.

No. 579. Queen  Insurance  Company  of  Amer ica  v . 
Globe  & Rutge rs  Fire  Insu ranc e  Company . November 
13, 1922. Petition for a writ of certiorari to the Circuit 
Court of Appeals for the Second Circuit granted. Mr. D. 
Roger Englar and Mr. Oscar R. Houston for petitioner. 
Mr. Charles C. Burlingham and Mr. Van Vechten Veeder 
for respondent.

No. 583. James  C. Davis , as  Agent , etc ., v . E. M. 
Matthews , Admini strator , etc . November 13, 1922. 
Petition for a writ of certiorari to the Supreme Court 
of the State of South Carolina granted. Mr. Henry E. 
Davis for petitioner. Mr. Felix E. Alley for respondent.

No. 587. Alvah  Crocker  et  al ., Trustees , v . John  
F. Malle y , Collector , etc . November 13, 1922. Peti-
tion for a writ of certiorari to the Circuit Court of Ap-
peals for the First Circuit granted. Mr. Felix Racke- 
mann for petitioners. Mr. Solicitor General Beck, Mr. 
Assistant Attorney General Ottinger and Mr. Charles H. 
Weston for respondent.
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No. 589. Thoms on .Spot  Welder  Company  v . Ford  
Motor  Company . November 13, 1922. Petition for a 
writ of certiorari to the Circuit Court of Appeals for the 
Sixth Circuit granted. Mr. Frederick P. Fish for peti-
tioner. No appearance for respondent.

No. 637. Federal  Trade  Comm iss ion  v . Standard  Oil  
Company  (New  Jersey ) ;

No. 638. Federa l  Trade  Commis sion  v . Gulf  Refi n -
ing  Comp any ; and

No. 639. Federa l  Trade  Commis sion  v . Maloney  Oil  
Manuf actur ing  Company . November 13, 1922. Peti-
tion for writs of certiorari to the Circuit Court of Appeals 
for the Third Circuit granted. Mr. Solicitor General 
Beck, Mr. Blackburn Esterline, Assistant to the Solicitor 
General, Mr. W. H. Fuller, Mr. Adrien F. Busick and 
Mr. Eugene W. Burr for petitioner. Mr. C. D. Cham-
berlin, Mr. Hubert B. Fuller, Mr. Chester 0. Swain and 
Mr. James H. Hayes for respondents.

No. 585. Penns ylvani a  Rail road  Comp any  v . Unite d  
States  Railro ad  Labor  Board  et  al . Appeal from the 
Circuit Court of Appeals for the Seventh Circuit. No-
vember 20, 1922. Petition for a writ of certiorari herein 
granted, Mr. Timothy J. Scofield, Mr. Frank J. Loesch, 
Mr. Charles F. Loesch and Mr. Robert W. Richards, for 
appellant, in support of the petition. Mr. Solicitor Gen-
eral Beck and Mr. Blackburn Esterline, Assistant to the 
Solicitor General, for appellees, in opposition to the 
petition.

No. 655. Margar et  C. Lynch , Executri x of  E. J. 
Lynch , Colle ctor , etc ., v . Tilde n  Produc e Company . 
November 20, 1922. Petition for a writ of certiorari to 
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the Circuit Court of Appeals for the Eighth Circuit 
granted. Mr. Solicitor General Beck, Mrs. Mabel Walker 
Willebrandt, Assistant Attorney General, and Mr. G. 
Noble Jones for petitioner. No appearance for re-
spondent.

No. 692. James  C. Davis , Direc tor  Genera l  of  Rail -
roads , etc ., v. Samuel  Wechsl er . November 27, 1922. 
Petition for a writ of certiorari to the Kansas City Court 
of Appeals of the State of Missouri granted. Mr'. 0. H. 
Dean, Mr. H. M. Langworthy and Mr. Roy B. Thomson 
for petitioner. Mr. William S. Hogsett, Mr. Murat Boyle 
and Mr. Mont T. Prewitt for respondent.

No. 718. Standard  Parts  Company  v . William  J. 
Beck . January 15, 1923. Petition for a writ of certiorari 
to the Circuit Court of Appeals for the Sixth Circuit 
granted. Mr. John M. Garfield, Mr. A. V. Cannon and 
Mr. James P. Wood for petitioner. Mr. George L. Wil-
kinson for respondent.

No. 749. Centra l  Coal  & Coke  Comp any  v . Jacob  
Ocepe k . January 22, 1923. Petition for a writ of cer-
tiorari to the Supreme Court of the State of Arkansas 
granted. Mr. L. C. Boyle for petitioner. No appearance 
for respondent.

No. 781. Taubel -Scott -Kitzm iller  Company , Inc ., v . 
David  J. Fox et  al ., Truste es , etc . January 22, 1923. 
Petition for a writ of certiorari to the Circuit Court of 
Appeals for the Second Circuit granted. Mr. Frank J. 
Hogan for petitioner. Mr. Irving L. Ernst for re-
spondents,



720 OCTOBER TERM, 1922.

Certiorari Denied. 260 U.S.

No. 793. Preston ettes , Inc ., v . Franc ois  Jose ph  de  
Spotu rno  Coty . January 22, 1923. Petition for a writ 
of certiorari to the Circuit Court of Appeals for the Sec-
ond Circuit granted. Mr. Charles H. Tuttle and Mr. Wil-
liam J. Hughes for petitioner. Mr. Hugo Mock and Mr. 
Asher Blum for respondent.

No. 774. John  E. Throp ^s  Sons  Company  v . Frank  
A. Seiber ling . January 29, 1923. Petition for a writ 
of certiorari to the Circuit Court of Appeals for the Third 
Circuit granted. Mr. Livingston Gifford and Mr. Thomas 
G. Haight for petitioner. Mr. Robert Fletcher Rogers 
for respondent.

No. 777. Samue l  D. White , as  Trust ee , etc ., v . 
Veta  Stump . January 29, 1923. Petition for a writ of 
certiorari to the Circuit Court of Appeals for the Ninth 
Circuit granted. Mr. James E. Babb for petitioner. Mr. 
Harve H. Phipps for respondent.

PETITIONS FOR CERTIORARI DENIED OR DIS-
MISSED AS TARDY, ETC., FROM OCTOBER 2, 
1922, TO AND INCLUDING JANUARY 29, 1923.

No. 323. Truste es  of  the  Unite d States -Mexico  
Oil  Company  v . T. W. Harris . Error to the Supreme 
Court of the State of Kansas. October 9, 1922. Petition 
for a writ of certiorari herein denied. Mr. William W. 
Fry, for plaintiffs in error, in support of the petition. Mr. 
Charles F. Newman, for defendant in error, in opposition 
to the petition. [See ante, 694.]
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No. 386. Mildred  Mc Intos h  v . W. H. Dill  et  al . 
Error to the Supreme Court of the State of Oklahoma. 
October 9, 1922. Petition for a writ of certiorari herein 
denied. Mr. Thomas I}. Owen and Mr. George C. 
Crump, for plaintiff in error, in support of the petition. 
Mr. Nathan A. Gibson and Mr. Joseph L. Hull, for 
defendants in error, in opposition to the petition. [See 
ante, 694.]

No. 397. Ludw ig  Wolfgr am  v . Ritch ie  T. Marsh , 
Trustee , etc . October 9, 1922. Petition for a writ of 
certiorari to the Circuit Court of Appeals for the Third 
Circuit denied. Mr. *Lowrie C. Barton for petitioner. 
No appearance for respondent.

No. 398. Albert  Rowan  et  al . v . Unite d Stat es . 
October 9, 1922. Petition for a writ of certiorari to the 
Circuit Court of Appeals for the Fifth Circuit denied. 
Mr. Jed C. Adams for petitioners. Mr. Solicitor General 
Beck, Mr. Assistant Attorney General Crim and Mr. 
Harry S. Ridgely for the United States.

No. 399. James  C. Davis , Director  Genera l  of  Rail -
road s , v. William  R. Coyle , Truste e , etc . October 9, 
1922. Petition for a writ of certiorari to the Circuit 
Court of Appeals for the Second Circuit denied. Mr. 
John F. Finerty for petitioner. Mr. Emory R. Buckner 
for respondent.

No. 401. Willi am S. Livezeyv . Unite d  Stat es . Octo-
ber 9, 1922. Petition for a writ of certiorari to the Cir-
cuit Court of Appeals for the Fifth Circuit denied. Mr. 
Jed C. Adams for petitioner. Mr. Solicitor General Beck, 
Mr. Assistant Attorney General Crim and Mr. Harry S. 
Ridgely for the United States.

45646°—23------ 46
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No. 405. Morris  Reins tei n  et  al . v . Unit ed  Stat es . 
October 9, 1922. Petition for a writ of certiorari to the 
Circuit Court of Appeals for the Second Circuit denied. 
Mr. Elijah N. Zoline for petitioners. Mr. Solicitor Gen-
eral Beck and Mr. William C. Herron for the United 
States.

No. 411. Ameri can  Can  Comp any  v . Frank  Funk -
houser ;

No. 412. Amer ican  Can  Compa ny  v . M. T. Mc Gold -
rick ;

No. 413. Amer ican  Can  Comp any  v . Samuel  J.. 
Wilson ;

No. 414. Americ an  Can  Compa ny  v . R. B. Rice  
et  al . ;

No. 415. American  Can  Company  v . P. J. Garnett ;
No. 416. American  Can  Comp any  v . Ralph  Robin -

son ; and
No. 417. American  Can  Comp any  v . J. W. Burgan . 

October 9, 1922. Petitions for writs of certiorari to the 
Circuit Court of Appeals for the Ninth Circuit denied. 
Mr. Horace Kent Tenney, Mr. Andrew D. Collins, Mr. 
Allen L. Checkering and Mr. Warren Gregory for peti-
tioner. Mr. William G. Graves for respondent in No. 
415.

No. 420. R. D. James  v . Unite d  States . October 9, 
1922. Petition for a writ of certiorari to the Circuit 
Court of Appeals for the Fifth Circuit denied. Mr. A. S. 
Baskett for petitioner. Mr. Solicitor General Beck, Mr. 
Assistant Attorney General Crim and Mr. H. S. Ridgely 
for the United States.

No. 425. James  C. Davis , Direct or  General  of  Rail -
roads , etc . v. Ellis  R. Hyde . October 9, 1922. Petition



OCTOBER TERM, 1922. 723

260 U. S. Certiorari Denied.

for a writ of certiorari to the Supreme Court of the State 
of Oklahoma denied. Mr. Thomas P. Littlepage, Mr. 
Sidney F. Taliaferro, Mr. C. 0. Blake and Mr. W. R. 
Bleakmore for petitioner. Mr. W. A. Ledbetter, Mr. H. 
L. Stuart and Mr. R. R. Bell for respondent.

No. 427. Western  Machinery  Company  et  al . v . 
Richfi eld  Oil  Company . October 9, 1922. Petition 
for a writ of certiorari to the Circuit Court of Appeals for 
the Ninth Circuit denied. Mr. Nathan Newby for peti-
tioners. Mr. Troy Pace for respondent.

No. 434. King  Lumber  Company  v . P. H. Faulconer . 
October 9, 1922. Petition for a writ of certiorari to the 
Supreme Court of Appeals of the State of . Virginia denied. 
Mr. George E. Walker for petitioner. Mr. R. T. W. 
Duke, Jr., Mr. G. W. McNutt and Mr. H. W. Walsh for 
respondent.

No. 437. Philadelphia  & Reading  Railway  Company  
v. Samuel  D. Eis enhart . October 9, 1922. Petition 
for a writ of certiorari to the Circuit Court of Appeals for 
the Third Circuit denied. Mr. William Clarke Mason for 
petitioner. Mr. Frank F. Davis for respondent.

No. 438. Albert  Hirsh heimer  v . Ralph  B. Hart -
sough  et  al . ; and

No. 439. Benjami n  F. Hamey  v . Ralph  B. Hart -
sough  et  al . October 9, 1922. Petitions for writs of 
certiorari to. the Circuit Court of Appeals for the Seventh 
Circuit denied. Mr. Charles H. Aldrich and Mr. Frank 
M. Hoyt for petitioners. Mr. Amasa C. Paul, Mr. Harry 
L, Butler and Mr, Frank J, Morley for respondents.
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No. 441. H. P. Converse  et  al . v . Portsmouth  Cot -
ton  Oil  Refin ing  Corpor ation . October 9, 1922. Pe-
tition for a writ of certiorari to the Circuit Court of 
Appeals for the Fourth Circuit denied. Mr. Edward R. 
Baird, Jr., Mr. George M. Lanning, Mr. Clarence W. De 
Knight and Mr. Rufus S. Day for petitioners. Mr. 
Thomas H. Willcox and Mr. J. Westmore Willcox for 
respondent.

No. 445. Champ ion  Fibre  Company  v . Pigeo n  River  
Railw ay  Company  et  al . October 9, 1922. Petition 
for a writ of certiorari to the Circuit Court of Appeals for 
the Fourth Circuit denied. Mr. Julius C. Martin, Mr. 
Thomas 8. Rollins and Mr. George H. Wright for peti-
tioner. Mr. William P. Bynum for respondents.

No. 446.. J. L. Albright  v . James  C. Davis , Director  
General  and  Agent , etc . October 9, 1922. Petition 
for a writ of certiorari to the Court of Civil Appeals for 
the Sixth Supreme Judicial District of the State of Texas 
denied. Mr. 8. P. Jones for petitioner. Mr. Ras Young 
for respondent.

No. 337. Mrs . Eugenia  Brooks , Administr atrix , etc . 
v. Seaboar d Air  Line  Company . October 9, 1922. 
Petition for a writ of certiorari to the Court of Appeals 
of the State' of Georgia denied because of failure to 
submit the petition within the time prescribed by the 
rule. Mr. George Westmoreland for petitioner. Mr. 
Hollis N. Randolph and Mr. Robert 8. Parker for re-
spondent.

No. 433. New  York  Central  Railroa d  Company  v . 
Middleport  Gas  & Electr ic  Light  Company . October 
9, 1922. Petition for a writ of certiorari to the Supreme
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Court of the State of New York denied because of failure 
to file the petition within the time prescribed by the 
statute. Mr. Maurice C. Spratt for petitioner. Mr. 
Edward H. Letchworth for respondent. [See post, 
739.]

No. 319. Henry  P. Reed  et  al . v . Vill age  of  Hibbi ng  
et  al . Error to the Supreme Court of the State of 
Minnesota. October 16, 1922. Petition for a writ of 
certiorari herein denied. Mr. H. V. Mercer, for plain-
tiffs in error, in support of the petition. Mr. C. A. 
Severance, Mr. George W. Morgan and Mr. H. B. Fry- 
berger, for defendants in error, in opposition to the peti-
tion. [See ante, 709.]

No. 449. Charl es  G. Bind erup  v . Pathe  Exchan ge , 
Inc ., et  al . October 16, 1922. Petition for a writ of cer-
tiorari to the Circuit Court of Appeals for the Eighth Cir-
cuit denied. Mr. Irving F. Baxter and Mr. Norris Brown 
for petitioner. Mr. William M. Seabury and Mr. Saul E. 
Rogers for respondents.

No. 455. Guisep pe  Moretti  v . John  Wiley  et  al . 
October 16, 1922. Petition for a writ of certiorari to the 
Circuit Court of Appeals for the Fifth Circuit denied. 
Mr. Malcolm S. McN. Watts for petitioner. No appear-
ance for respondents.

No. 460. Shenango  Furnace  Company  et  al . v . Ntl - 
lage  of  Buhl , et  al . October 16, 1922. Petition for a 
writ Of certiorari to the Circuit Court of Appeals for the 
Eighth Circuit denied. Mr. William D. Bailey and Mr. 
Alfred Jaques for petitioners. Mr. William E. Culkin for 
respondents.
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No. 465. Mobile  Ship buildi ng  Company  v . Federal  
Bridge  & Structural  Company . October 16, 1922. Pe-
tition for a writ of certiorari to the Circuit Court of Ap-
peals for the Seventh Circuit denied. Mr. Solicitor Gen-
eral Beck, Mr. Elmer Schlesinger, Mr. Chauncey G. 
Parker and Mr. Henry M. Ward for petitioner. Mr. 
Amos C. Miller and Mr. William E. Black for respondent.

No. 466. Ranger  Refin ing  & Pipe  Line  Company  
et  al . v. J. E. Dryden  et  al . October 16, 1922. Peti-
tion for a writ of certiorari to the Circuit Court of Appeals 
for the Fifth Circuit denied. Mr. Bernard Titche and 
Mr. Francis C. Downey for petitioners. Mr. Joseph 
Manson McCormick and Mr. Francis M. Etheridge for 
respondents.

No. 470. Jes s  Ship ley  et  al . v . Unite d  Stat es . Octo-
ber 16, 1922. Petition for a writ of certiorari to the Cir-
cuit Court of Appeals for the Fifth Circuit denied. Mr. 
Waters Davis for petitioners. Mr. Solicitor General 
Beck, Mrs. Mabel Walker Willebrandt, Assistant Attorney 
General, and Mr. George E. Boren for the United States.

No. 475. Victor  Talking  Machine  Company  v . Starr  
Piano  Comp any . October 16, 1922. Petition for a writ 
of certiorari to the Circuit Court of Appeals for the Sec-
ond Circuit denied. Mr. William Houston Kenyon and 
Mr. John D. Myers for petitioner. Mr. Parker W. Page 
and Mr. Drury W. Cooper for respondent.

No. 479. Alabama  & Vicksburg  Railw ay  Company  
et  al . v. Louis F. Dennis . Error to the Supreme Court 
of the State of Mississippi. October 16, 1922. Petition 
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for a writ of certiorari herein denied. Mr. J. Blanc Mon-
roe, Mr. Monte M. Lemann, Mr. R. H. Thompson, Mr. 
S. L. McLaurin and Mr. Walter J. Suthon, Jr., for plain-
tiffs in error, in support of the petition. Mr. William H. 
Watkins for defendant in error, in opposition to the peti-
tion. [See post, 755.]

No. 481. Union  Electri c  Weld ing  Company  v . John  
P. Curry  et  al . October 16, 1922. Petition for a writ 
of certiorari to the Circuit Court of Appeals for the Sixth 
Circuit denied. Mr. Thomas H. Tracy, Mr. George D. 
Welles and Mr. Charles E. Brock for petitioner. Mr. 
Samuel Owen Edmonds and Mr. Wilbur Owen for re-
spondents.

No. 486. Focs anea nu  Alexander  et  al . v . General  
Electric  Company . October 16, 1922. Petition for a 
writ of certiorari to the Circuit Court of Appeals for the 
Second Circuit denied. Mr. Patrick P. Curran and Mr. 
Charles J. Holland for petitioners. Mr. Frederick P. Fish 
and Mr. Hubert Howson for respondent.

No. 489. Producers  Ware hous e  Ass ociation  v . Phil -
ippine  National  Bank . October 16, 1922. Petition 
for a writ of certiorari to the Supreme Court of the Philip-
pine Islands denied. Mr. Henry Breckinridge, Mr. 
Clement L. Bouve and Mr. A. Warner Parker for peti-
tioner. No appearance for respondent.

No. 490. J. H. Rile y  v . 0. C. Mc Raney . October 16, 
1922. Petition for a writ of certiorari to the Supreme 
Court of the State of Mississippi denied. . Mr. W. H. 
Watkins for petitioner. Mr. Robert H. Thompson for 
respondent.
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No. 493. Beer , Sondheime r  & Company , Inc ., v . 
American  & Cuban  Steamshi p Line , Inc . October 16, 
1922. Petition for a writ of certiorari to the Circuit 
Court of Appeals for the Second Circuit denied. Mr. D. 
Roger Englar for petitioner. Mr. Frank V. Barnes for 
respondent.

No. 496. George  M. Embir ico s  v . Stuyves ant  Insur -
ance  Company . October 16, 1922. Petition for a writ 
of certiorari to the Circuit Court of Appeals for the Sec-
ond Circuit denied. Mr. Robert S. Erskine and Mr. D. M. 
Tibbetts for petitioner. Mr. Ezra P. Prentice for respond-
ent.

No. 499. Automati c  Pencil  Sharpe ner  Company  v . 
Bosto n  Pencil  Point er  Company . October 23, 1922. 
Petition for a writ of certiorari to the Circuit Court of 
Appeals for the First Circuit denied. Mr. George L. 
Wilkinson and Mr. Edward 0. Proctor for petitioner. 
Mr. Asa P. French for respondent.

No. 501. Harry  Goldber g  et  al . v . Unite d  Stat es . 
October 23, 1922. Petition for a writ of certiorari to 
the Circuit Court of Appeals for the Fifth Circuit denied. 
Mr. Neyle Colquitt and Mr. Alex. A. Lawrence for peti-
tioners. Mr. Solicitor General Beck, Mrs. Mabel Walker 
Willebrandt, Assistant Attorney General, and Mr. George 
E. Bowen for the United States.

No. 502. Andrew  Jergens  Company  v . Will iam  A. 
Woodbury  Dist ributor s , Inc ., et  al . October 23, 1922. 
Petition for a writ of certiorari to the Circuit Court of 
Appeals for the Third Circuit denied. Mr. Walter A. de 
Camp, Mr. Keyes Winter and Mr. Edward S. Rogers for 
petitioner. Mr. Thomas B. Felder for respondents.
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No. 503. Mrs . Ess ie  Lee  Jones , Adminis tratrix , etc ., 
v. Central  of  Georgia  Railw ay  Company . October 23, 
1922. Petition for a writ of certiorari to the Court of 
Appeals of the State of Georgia denied. Mr. Emmett 
Houser and Mr. Thomas Swift Felder for petitioner. Mr. 
T. M. Cunningham, Jr., and Mr. Richard C. Jordon for 
respondent.

No. 504. James  C. Davis , Federa l  Agent  of  Rail -
ways , et  al ., etc ., v. Mrs . Walter  Morgan , Admini s -
tratr ix , etc . October 23, 1922. Petition for a writ of 
certiorari to the Supreme Court of the State of Texas 
denied. Mr. Frank C. Dillard and Mr. George Thompson 
for petitioners. Mr. S. P. Jones for respondent.

No. 505. Iponmats u  LTkichi  et  al . v . United  States . 
October 23, 1922. Petition for a writ 6f certiorari to the 
Circuit Court of Appeals for the Ninth Circuit denied. 
Mr. E. A. Douthitt and Mr. Charles S. Davis for peti-
tioners. Mr. Solicitor General Beck and Mr. William C. 
Herron for the United States.

No. 506. William  T. Price  et  al . v . Magnol ia  Pe ^ro - 
leum  Comp any  et  al . October 23, 1922. Petition for 
a writ of certiorari to the Supreme Court of the State of 
Oklahoma denied. Mr. E. E. Blake, Mr. A. T. Boys, Mr. 
C. B. Stuart, Mr. J. F. Sharpe, Mr. M. K. Cruce and Mr. 
Walter C. Stevens for petitioners. Mr. George F. Short, 
Mr. C. W. King, Mr. W. H. Francis and Mr. B. B. Blake-
ney for respondents.

No. 507. Morgenstern  & Company , Inc ., v . Hoff - 
man -La  Roche  Chemical  Works , Inc . October 23, 
1922. Petition for a writ of certiorari to the Circuit 
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Court of Appeals for the Second Circuit denied. Mr. 
C. A. L. Massie for petitioner. Mr. Hans v. Briesen for 
respondent.

No. 508. Ernest  W. Koken or  v . United  States . 
October 23, 1922. Petition for a writ of'certiorari to the 
Circuit Court of Appeals for the Fifth Circuit denied. 
Mr. C. S. Herbert for petitioner. Mr. Solicitor General 
Beck, Mr. Assistant Attorney General Crim and Mr. 
H. S. Ridgely for the United States.

No. 514. Farish  Company  v . South  Side  Trust  Com -
pany . October 23, 1922. Petition for a writ of certi-
orari to the Circuit Court of Appeals for the Third Circuit 
denied. Mr. Henson M. Stephens for petitioner. Mr. 
Wm. M. Robinson and Mr. H. V. Blaxter for respondent.

No. 516. Ella  Howey  v . William  J. Howey . October 
23, 1922. Petition for a writ of certiorari to the Supreme 
Court of the State of Missouri denied. Mr. C. W. Prince 
for petitioner. Mr. Henry S. Conrad for respondent.

No. 517. Sylve ste r  Caroll o  v . Unite d  States . Oc-
tober 23, 1922. Petition for a writ of certiorari to the 
Circuit Court of Appeals for the Fifth Circuit denied. 
Mr. E. Howard McCaleb for petitioner. Mr. Solicitor 
General Beck, Mr. Assistant Attorney General Crim and 
Mr. H. S. Ridgely for the United States.

No. 519. Clair  D. Jones  v . Inter -Mountai n  Life  In -
surance  Company  et  al . October 23, 1922. Petition 
for a writ of certiorari to the Supreme Court of the State 
of Utah denied. Mr. Frank K. Nebeker for petitioner. 
No appearance for respondents.
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No. 521. Woolwi ne  Metal  Products  Comp any  v . 
Willis  J. Boyle , Sr . October 23, 1922. Petition for a 
writ of certiorari to the Circuit Court of Appeals for the 
Ninth Circuit denied. Mr. Frederick S. Lyon for peti-
tioner. Mr. John H. Miller for respondent.

No. 523. Manuel  Biskind  v . United  Stat es . Octo-
ber 23, 1922. Petition for a writ of certiorari to the Cir-
cuit Court of Appeals for the Sixth Circuit denied. Mr. 
Ben B. Wickham for petitioner. Mr. Solicitor General 
Beck, Mr. Assistant Attorney General Crim and Mr. 
H. S. Ridgely for the United States.

No. 524. Samuel  Rembrandt  v . United  States . Oc-
tober 23,1922. Petition for a writ of certiorari to the Cir-
cuit Court of Appeals for the Sixth Circuit denied. Mr. 
Ben B. Wickham for petitioner. Mr. Solicitor General 
Beck, Mr. Assistant Attorney General Crim and Mr. 
F. G. Wixson for the United States.

No. 527. Whiting  Manufacturing  Company  v . Al -
vin  Silver  Company , Inc . October 23, 1922. Petition 
for a writ of certiorari to the Circuit Court of Appeals 
for the Second Circuit denied. Mr. Livingston Gifford, 
Mr. Robert C. Beatty and Mr. Hugo' Mock for petitioner. 
Mr. Charles Neave for respondent. Mr. Harry D. Nims 
and Mr. Robert Ramsey, by leave of court, as amici 
curiae. Mr. William J. Hughes, Mr. Otto A. Schlobohm 
and Mr. William J. Hughes, Jr., by leave of court, as 
amici curiae.

No. 531. Harry  0. Phill ips  v . Pennsy lvania  Rail -
road  Company . October 23, 1922. Petition for a writ of 
certiorari to the Circuit Court of Appeals for the Seventh 
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Circuit denied. Mr. John H. Kay, Mr. Charles W. Miller 
and Mr. Walter D. Corrigan for petitioner. No appear-
ance for respondent.

No. 538. Frank  P. Helm  v . American  Hawai ian  
Steams hip  Company . October 23, 1922. Petition for a 
writ of certiorari to the Circuit Court of Appeals for the 
Ninth Circuit denied. Mr. Nathan H. Frank and Mr. 
Irving H. Frank for petitioner. Mr. Stanley Moore for 
respondent.

No. 539. John  G. Crosland  v . Benjami n  E. Dyso n , 
U. S. Marsh al , etc . October 23, 1922. Petition for a 
writ of certiorari to the Circuit Court of Appeals for the 
Fifth Circuit denied. Mr. Bart A. Riley for petitioner. 
Mr. Solicitor General Beck, Mrs. Mabel Walker Wille- 
brandt, Assistant Attorney General, and Mr. George E. 
Boren for respondent.

No. 601. Border  National  Bank  of  Eagle  Pass , 
Texas , v . American  National  Bank  of  San  Francisco , 
Calif ornia . [See ante, 701.]

No. 473. Isadore  Glans  et  al . v . United  States . 
November 13, 1922. Petition for a writ of certiorari to 
the Circuit Court of Appeals for the Third Circuit denied. 
Mr. Edmund K. Trent, Mr. Joseph P. Tumulty and Mr. 
Charles H. Baker for petitioners. No brief filed for the 
United States.

No. 540. R. C. Wood  et  al . v . F. G. Noyes , as  Re -
ceiver , etc . November 13, 1922. Petition for a writ of 
certiorari to the Circuit Court of Appeals for the Ninth 
Circuit denied. Mr. W. H. Metson, Mr. Robert W. 
Jennings and Mr. Louis P. Shackleford for petitioners. 
Mr. John E. Alexander for respondent.
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No. 544. Standard  Oil  Company  (Indiana ) v . James  
R. Henry . November 13, 1922. Petition for a writ of 
certiorari to the Supreme Cpurt of the State of Indiana 
denied. Mr. Samuel D. Miller, Mr. Frank C. Dailey, 
Mr. William H. Thompson and Mr. C. C. LeForgee for 
petitioner. Mr. Edward M. White for respondent.

No. 547. Cudahy  Packing  Company  of  Nebras ka  v . 
Mary  Ann  Parram ore , as  widow , etc ., et  al . Novem-
ber 13, 1922. Error to the Supreme Court of the State 
of Utah. Petition for a writ of certiorari herein denied. 
Mr. George T. Buckingham, for plaintiff in error, in sup-
port of the petition. Mr. William A. Hilton, for defend-
ants in error, in opposition to the petition.

No. 548. Standard  Oil  Company  of  Louis iana  v . 
Ray  P. Parham . November 13, 1922. Petition for a 
writ of certiorari to the Circuit Court of Appeals for the 
Fifth Circuit denied. Mr. Hunter C. Leake, Mr. Mar-
cellus Green, Mr. Garner W. Green and Mr. C. 0. Swain 
for petitioner. Mr. William D. Anderson for respondent.

No. 553. B. F. Trapp ey  & Sons  v . Mc Ilhenny  Com -
pany . November 13, 1922. Petition for a writ of cer-
tiorari to the Circuit Court of Appeals for the Fifth Cir-
cuit denied. Mr. William L. Symons for petitioner. Mr. 
Joseph S. Clark and Mr. Edward S. Rogers for respondent.

No. 558. Farm  Mortgage  & Loan  Comp any  v . John  
R. Hazel , Judge , etc . November 13, 1922. Petition for 
a writ of certiorari to the Circuit Court of Appeals for 
the Second Circuit denied. Mr. Frank Gibbons for peti-
tioner. Mr, Frederic H. Cowden for respondent,
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No. 559. Samue l  M. Grossman  v . Unite d Stat es . 
November 13, 1922. Petition for a writ of certiorari to 
the Circuit Court of Appeals for the Seventh Circuit 
denied. Mr. Benjamin C. Bachrach and Mr. David D. 
Stansbury for petitioner. Mr. Solicitor General Beck, 
Mr. Robert P. Reeder and Mr. TP. Marvin Smith for the 
United States.

* No. 567. W. H. Goff  Company  v . Lambor n  & Com -
pany . November 13, 1922. Petition for a writ of cer-
tiorari to the Circuit Court of Appeals for the Fifth Cir-
cuit denied. Mr. Frederick T. Saussy and Mr. Edgar 
Watkins for petitioner. Mr. Robert M. Hitch and Mr. 
A. B. Lovett for respondent.

No. 580. Axel  Matson  v . Walker  D. Hines , Directo r  
General  of  Railroads . November 13, 1922. Petition 
for a writ of certiorari to the Supreme Court of the State 
of Montana denied. Mr. H. Lowndes Maury for peti-
tioner. No appearance for respondent.

No. 582. Mary  Jeann ett e  Mc Namara  et  al . v . John  
Hamil ton  Mc Namara , a  minor , etc ., et  al . November 
13, 1922. Petition for a writ of certiorari to the Supreme 
Court of the State of Illinois denied. Mary J. McNamara 
and Margaret J. Thomas pro se. Mr. Robert P. Eckert 
and Mr. John G. Drennan for respondents.

No. 584. Ben  Rudner  et  al . v . Unite d  States . No-
vember 13, 1922. Petition for a writ of certiorari to the 
Circuit Court of Appeals for the Sixth Circuit denied. 
Mr. Edmond H. Moore for petitioners. No brief filed for 
the United States.
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No. 586. Bacon  Brothers  Company  v . E. Frank  
Grable , Indiv idua lly , etc . November 13, 1922. Peti-
tion for a writ of certiorari to the Circuit Court of Ap-
peals for the Sixth Circuit denied. Mr. George D. Welles 
and Mr. Thomas H. Tracy for petitioner. Mr. George E. 
Brand, Mr. Harold W. Fraser and Mr. U. S. Bratton for 
respondent.

No. 592. Sulzberg er  & Sons  Comp any  v . Steams hip  
Hellig  Olav  et  al . November 13, 1922. Petition for a 
writ of certiorari to the Circuit Court of Appeals for the 
Second Circuit denied. Mr. Charles R. Hickox for peti-
tioner. Mr. Van Vechten Veeder and Mr. Roscoe H. 
Hupper for respondents.

No. 596. Benjamin  B. Kaufmann  et  al . v . United  
States . November 13, 1922. Petition for a writ of cer-
tiorari to the Circuit Court of Appeals for the Third 
Circuit denied. Mr. Elijah N. Zoline for petitioners. 
Mr. Solicitor General Beck, Mr. Assistant Attorney Gen-
eral Crim and Mr. H. S. Ridgely for the United States.

No. 597. Graciano  L. Cabrera  et  al . v . People  of  
the  Phili ppi ne  Isla nds . November 13, 1922. Petition 
for a writ of certiorari to the Supreme Court of the 
Philippine Islands denied. Mr. Adam C. Carson for peti-
tioners. Mr. Grant T. Trent and Mr. Logan N. Rock for 
respondent.

No. 598. Texas  Company  et  al . v . Steamshi p Santa  
Rita , etc ., et  al . November 13, 1922. Petition for a writ 
of certiorari to the Circuit Court of Appeals for the Fifth 
Circuit denied. Mr. John D. Grace for petitioners. Mr. 
John C. Prizer for respondents.
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No. 599. Fred  M. Harden  v . Manuel  Arias  Rodri -
guez  et  al . November 13, 1922. Petition for a writ of 
certiorari to the Supreme Court of the Philippine Islands 
denied. Mr. Clement L. Bouve for petitioner. Mr. Alex-
ander Britton and Mr. Lawrence H. Cake for respondents.

No. 600. Pyle -National  Comp any  v . Oliver  Elec -
tric  Manuf actur ing  Company . November 13, 1922. 
Petition for a writ of certiorari to the Circuit Court of 
Appeals for the Eighth Circuit denied. Mr. John J. 
Healy and Mr. Francis W. Parker, Jr., for petitioner. 
Mr. Edwin E. Huffman for respondent.

No. 604. St . Louis  Electrical  Works  et  al . v . Fore  
Elect rical  Manufactur ing  Comp any  et  al . Novem-
ber 13, 1922. Petition for a writ of certiorari to the Cir-
cuit Court of Appeals for the Eighth Circuit denied. Mr. 
John H. Bruninga for petitioners. No appearance for 
respondents.

No. 605. Mary  Banks  v . State  of  Alabam a . Novem-
ber 13, 1922. Petition for a writ of certiorari to the Su-
preme Court of the State of Alabama denied. Mr. H. H. 
Swift for petitioner. Mr. Hartwell G. Davis for respond-
ent.

No. 608. Pennsy lvania  Railro ad  Company  v . Unite d  
States . November 13, 1922. Petition for a writ of cer-
tiorari to the Circuit Court of Appeals for the Fourth Cir-
cuit denied, Mr. Shirley Carter for petitioner. Mr. So-
licitor General Beck and Mrs. Mabel Walker Willebrandt, 
Assistant Attorney General, for the United States.
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No. 609. Ameri can  Merch ant  Marine  Insuranc e  
Company  of  New  York  v . Libe rty  Sand  & Gravel  Com -
pany , Inc . November 13, 1922. Petition for a writ of 
certiorari to the Circuit Court of Appeals for the Third 
Circuit denied. Mr. T. Catesby Jones, Mr. D. Roger 
Englar and Mr. James D. Carpenter for petitioner. Mr. 
Robert S. Erskine for respondent.

No. 613. Akties elska bet  Fido  v . Lloyd  Brazil iero  
et  al . ;

No. 614. Aktiesel skabe t  Fido  v . Gano , Moore  & 
Compa ny , Inc ;

No. 615. Aktiesel skabe t  Christi anss and  v . Cia  
COMMERCIO E NAVEGACAO COMPANY ET AL.;

No. 616. Akties elska bet  Christians sand  v . Gano , 
Moore  & Company , Inc ;

No. 617. Skibsakt ies  Glomm en  v . Chesap eake  & 
Ohio  Coal  & Coke  Company  et  al . ;

No. 618. Skibsaktie s Glommen  v . Chesap eake  & 
Ohio  Coal  & Coke  Comp any ;

No. 619. Skibsakt ies  Clyde  v . John  S. Soren son  
et  al . ;

No. 620. Skibsakt ies  Clyde  v . John  S. Sorenson  
et  al . ;

No. 621. Bechs  Rederi  Akties  v . American  Coal  
Exporting  Comp any  et  al . ;

No. 622. Bechs  Reder i Akties  v . Americ an  Coal  
Exporti ng  Comp any ;

No. 623. Chris ti anss and  Shipp ing  Compa ny , Lim -
ited , v. American  Coal  Expo rtin g  Comp any  et  al . ;

No. 624. Christi anssand  Shippi ng  Compa ny , Lim -
ite d , v. American  Coal  Exporting  Company ;

No. 625. Aktie sel skabet  Christi anssand  v . Ber -
wind -White  Coal  Mining  Comp any ; and

No. 626. Aktie sels kabe t  Christi anss and  v . Ber -
wi nd -White  Coal  Mining  Company , November 13, 

45046°—23-------47
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1922. Petitions for writs of certiorari to the Circuit Court 
of Appeals for the Second Circuit denied. Mr. Charles S. 
Haight, Mr. John W. Griffin and Mr. Wharton Poor for 
petitioners. Mr. John M. Woolsey, Mr. Delbert M. Tib-
betts, Mr. Charles C. Burlingham and Mr. Roscoe H. 
Hupper for respondents.

No. 631. Trus ts  & Guarant ee  Company , Limit ed , 
Execut or , etc ., v .. Hoosi er  Veneer  Company . Novem-
ber 13, 1922. Petition for a writ of certiorari to the 
Circuit Court of Appeals for the Seventh Circuit denied. 
Mr. George T. Buckingham and Mr. Marquis Eaton for 
petitioner. Mr. H. P. Young for respondent.

No. 647. Hannah  Canard  Barnett  et  al . v . W. A. 
Kunkel  et  al . Appeal from the Circuit Court of Ap-
peals for the Eighth Circuit. November 13, 1922. Pe-
tition for a writ of certiorari herein denied. Mr. Lewis 
C. Lawson, Mr. Francis Stewart, Mr. Malcolm E. Rosser, 
Mr. Joseph C. Stone and Mr. Charles A. Moon, for ap-
pellants, in support of the petition. No appearance for 
appellees.

No. 551. Henry  E. De Kay  v . Unite d  States . No-
vember 13, 1922. Petition for a writ of certiorari to the 
Circuit Court of Appeals for the First Circuit denied be-
cause of failure to file the petition within the time pre-
scribed by the statute. Mr. William L. Wemple for 
petitioner. No brief filed for the United States.

No. 571. Harry  Michels ohn  v . Charl es  F. Dittma r , 
as  Truste e , etc . November 13, 1922. Petition for a 
vyrit of certiorari to the Circuit Court of Appeals for the
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Third Circuit denied because of failure to file the petition 
within the time prescribed by the statute. Mr. David H. 
Bilder for petitioner. Mr. James D. Carpenter, Jr., and 
Mr. John M. Enright for respondent.

No. 578. Unite d  States  v . Lipp mann , Spier  & Hahn . 
November 13, 1922. Petition for a writ of certiorari to the 
United States Court of Customs Appeals denied because 
of failure to file the petition within the time prescribed 
by the statute. Mr. Solicitor General Beck and Mr. 
William C. Herron for the United States. Mr. George 
J. Puckhajer for respondent. [See post, 742.]

No. 611. Sim mons  Hardware  Comp any  v . Southern  
Railway  Company . November 13, 1922. Petition for 
a writ of certiorari to the Circuit Court of Appeals for 
the Eighth Circuit denied because of failure to file the 
petition within the time prescribed by the statute. Mr. 
L. L. Leonard and Mr. Shepard Barclay for petitioner. 
Mr. Edward C. Kramer, Mr. Bruce A. Campbell, Mr. 
Alex. P. Humphrey and Mr. Edward P. Humphrey for 
respondent.

No. 641. Louis Weiss  v . Unite d  States . November 
13, 1922. Petition for a writ of certiorari to the Circuit 
Court of Appeals for the Seventh Circuit denied because 
of failure to file the petition within the time prescribed 
by the statute. Mr. Solomon P. Roderick for petitioner. 
No brief filed for the United States.

No. 433. New  York  Central  Railroad  Comp any  v . 
Middlepor t  Gas  & Electric  Light  Comp any . Petition 
for a writ of certiorari to the Supreme Court of the State 
of New York. November 20, 1922. The petition for cer^



740 OCTOBER TERM, 1922.

Certiorari Denied. 260 U.S.

tiorari in this case was denied on the ground that it was 
not filed in time. Petitioner now moves for a rehear-
ing on the ground that its petition arrived in the Clerk’s 
office on the afternoon of the day before it was filed, in 
seasonable time. Without considering or deciding this 
question the Court has examined the petition on its merits 
and denies it. Mr. Maurice C. Spratt for petitioner. Mr. 
Edward H. Letchworth for respondent. [See ante, 724.]

No. 636. Theodore  Arenz , Bankrupt , v . Astor ia  
Savi ngs  Bank . November-20, 1922. Petition for a writ 
of certiorari to the Circuit Court of Appeals for the Ninth 
Circuit denied. Mr. Alfred A. Hampson for petitioner. 
No appearance for respondent.

No. 643. J. H. Reeves , Trust ee , etc ., v . Mc Willi ams  
Company  et  al . November 20, 1922. Petition for a writ 
of certiorari to the Circuit Court of Appeals for the Eighth 
Circuit denied. Mr. F. E. Mullinix for petitioner. Mr. 
L. C. Going for respondents.

No. 644. Oliver  J. Olsen  et  al . v . Frank  Campbe ll  
et  al . November 20, 1922. Petition for a writ of cer-
tiorari to the Circuit Court of Appeals for the Ninth 
Circuit denied. Mr. William F. Sullivan for petitioners. 
Mr. H. W. Hutton for respondents.

No. 645. Sue  M. Jernigan , Adminis tratrix , etc ., v . 
James  C. Davis , Federal  Agent . November 20, 1922. 
Petition for a writ of certiorari to the Supreme Court of 
the State of Tennessee denied. Mr. Arthur Crownover 
and Mr. Floyd Estill for petitioner. Mr. Fitzgerald Hall 
for respondent.
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No. 649. Jose ph  Feigin  v . United  Stat es . November 
20, 1922. Petition for a writ of certiorari to the Circuit 
Court of Appeals for the Ninth Circuit denied. Mr. 
Charles T. Hughes for petitioner. Mrs. Mabel Walker 
Willebrandt, Assistant Attorney General, for the United 
States.

No. 654. Adams -Flanigan  Company  v . Charles  
Kling  et  al . November 20, 1922. Petition for a writ of 
certiorari to the Municipal Court, City of New York, 
Borough of Bronx, Second District, of the State of New 
York, denied. Mr. Henry E. Davis for petitioner. Mr. 
William A. Barber for respondents.

No. 671. Don  J. Casey  v . Unite d  States . November 
• 20, 1922. Petition for a writ of certiorari to the Circuit 
Court of Appeals for the Eighth Circuit denied. Mr. 
Allyn Smith for petitioner. No brief filed for the United 
States.

No. 675. Clarenc e E. Reed  et  al . v . Hughe s Tool  
Company . November 20, 1922. Petition for a writ of 
certiorari to the Circuit Court of Appeals for the Fifth 
Circuit denied. Mr. Edward Rector for petitioners. 
Mr. Melville Church for respondent.

No. 681. Hon . George  P. Harvey , as  Judge , etc ., et  
al . v. S. Shioji . November 20, 1922. Petition for a 
writ of certiorari to the Supreme Court of the Philippine 
Islands, denied. Mr. L. Russell Alden for petitioners. 
No appearance for respondent.
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No. 689. John  Hall  Jones  et  al . v . Elle n  H. Phin -
ney  Taylor . November 20, 1922. Petition for a writ 
of certiorari to the Probate Court for Plymouth County, 
State of Massachusetts, denied. Mr. Robert G. Dodge 
and Mr. Harold S. Davis for petitioners. Mr. Roland 
Gray for respondent.

No. 409. Union  Stock  Yards  Company  of  Omaha , 
Ltd ., v. Mayhall  & Neible , a  copartner ship , et  al ., 
etc . Error to the Supreme Court of the State of 
Nebraska. November 20, 1922. Petition for a writ of 
certiorari herein denied, because of failure to file the peti-
tion within the time prescribed by the statute. Mr. 
Norris Brown and Mr. Irving F. Baxter, for plaintiff in 
error, in support of the petition. Mr. Francis A. Brogan, 
Mr. Alfred G. Ellick and Mr. Anon Raymond, for de-
fendants in error, in opposition to the petition.

No. 590. Onep iece  Bif ocal  Lens  Comp any  v . Harold  
J. Stead , doing  busi ness  as  H. J. Stead  Opti cal  Com -
pany . November 20, 1922. Petition for a writ of cer-
tiorari to the Circuit Court of Appeals for the Second 
Circuit denied, because of failure to file the petition 
within the time prescribed by the statute. Mr. V. H. 
Lockwood for petitioner. Mr. Harold P. Denison for 
respondent.

No. 578. United  States  v . Lipp mann , Spier  & Hahn . 
Application for reconsideration of order denying petition 
for writ of certiorari to the United States Court of Cus-
toms Appeals. November 27, 1922. Per Curiam. The 
application is denied for the reason that the provision 
of § 195 of the Judicial Code, as amended by the Act of 
August 22, 1914, c. 267, 38 Stat. 703, which prescribes the 
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time within which application may be made to this Court 
for a writ of certiorari, has been amended and limited by 
§ 6 of the Act of September 6, 1916, c. 448, 39 Stat. 726, 
727. Mr. Solicitor General Beck and Mr. Assistant Attor-
ney General Hoppin for the United States. Mr. George 
J. Puckhaler for respondent. [See ante, 739.]

No. 630. Robert  Abeles  et  al . v . St . Louis , Iron  
Mountain  & Southern  Railw ay  Compa ny  et  al . No-
vember 27, 1922. Petition for a writ of certiorari to the 
Circuit Court of Appeals for the Eighth Circuit denied. 
Mr. Clifford B. Allen for petitioners. Mr. Paul D. Cra- 
vath, Mr. Perry D. Trafford, Mr. Robert H. Neilson and 
Mr. Carl A. de Gersdorff for respondents. Mr. Jesse 
W. Barrett and Mr. Lee B. Ewing, by leave of court, as 
amici curiae.

No. 632. P. R. Walsh  Tie  and  Timbe r  Company  et  
al . v. Miss ouri  Pacific  Railw ay  Company  et  al . No-
vember 27, 1922. Petition for a writ of certiorari to the 
Circuit Court of Appeals for the Eighth Circuit denied. 
Mr. Clifford B. Allen for petitioners. Mr. Allen C. Or-
rick, Mr. Paul D. Cravath and Mr. Robert H. Neilson for 
respondents. Mr. Jesse W. Barrett and Mr. Lee B. 
Ewing, by leave of court, as amici curiae.

No. 658. Fred  Wolf  et  al . v . Unite d  States . No-
vember 27, 1922. Petition for a writ of certiorari to the 
Circuit Court of Appeals for the Seventh Circuit denied. 
Mr. Donald W. Johnson and Mr. James M. Johnson for 
petitioners. Mr. Solicitor General Beck, Mr. Assistant 
Attorney General Crim and Mr. Franklin G. Wixson for 
the United States.



744 OCTOBER TERM, 1922.

Certiorari Denied. 260 U. S.

No. 695. Armour  & Company  v . Loui svi lle  Provis ion  
Company . November 27, 1922. Petition for a writ of 
certiorari to the Circuit Court of Appeals for the Sixth 
Circuit denied. Mr. George P. Fisher and Mr. Helm 
Bruce for petitioner. Mr. Edward P. Humphrey, Mr. 
Alexander P. Humphrey and Mr. William W. Crawford 
for respondent.

No. 674. Edwa rd  N. Mittle  v . State  of  South  Caro -
lina . Error to the Supreme Court of the State of South 
Carolina. December 4, 1922. Petition for a writ of cer-
tiorari herein denied. Mr. Charles A. Douglas, Mr. Hugh 
H. Obear and Mr. Cole L. Blease, for plaintiff in error, in 
support of the petition. Mr. Samuel M. Wolfe, for de-
fendant in error, in opposition to the petition. [See 
ante, 705.]

No. 682. Wagner  Electr ic  Manufacturing  Com -
pan y v. Westi nghous e Electric  & Manufactur ing  
Company . December 11, 1922. Petition for a writ of 
certiorari to the Circuit Court of Appeals for the Eighth 
Circuit denied. Mr. Melville Church and Mr. Edwin E. 
Huffman for petitioner. Mr. Paul Bakewell and Mr. 
John C. Kerr for respondent.

No. 708. Tom  Reed  Gold  Mines  Comp any  v . United  
East ern  Mini ng  Comp any . December 11, 1922. Peti-
tion for a writ of certiorari to the Supreme Court of the 
State of Arizona denied. Mr. William E. Colby for peti-
tioner. Mr. John P. Gray for respondent.

No. 709. Union  Trust  & Savi ngs  Bank , as  Truste e , 
ETC., ET AL. V. SOUTHERN TRACTION COMPANY OF ILLINOIS 
et  al . December 11, 1922. Petition for a writ of cer-
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tiorari to the Circuit Court of Appeals for the Seventh 
Circuit denied. Mr. Hiram T. Gilbert, Mr. John C. Slade 
and Mr. Walter Bachrach for petitioners. Mr. William 
Beye, Mr. Edward C. Kramer, Mr. Bruce A. Campbell 
and Mr. George B. Logan for respondents.

No. 603. Board  of  Levee  Commiss ioners  of  the  Or -
lean s Levee  Dis trict  v . William  H. Ward . January 
2, 1923. Petition for a writ of certiorari to the Supreme 
Court of the State of Louisiana denied. Mr. Julius Henry 
Cohen and Mr. Arthur McGuirk for petitioner. Mr. 
Benjamin T. Waldo and Mr. Walter L. Gleason for 
respondent.

No. 676. Fred  P. Violett e v . James  A. Walsh , Col -
lector , etc . Appeal from the Circuit Court of Appeals 
for the Ninth Circuit. January 2, 1923. Petition for 
a writ of certiorari herein denied. Mr. Joseph W. Cox 
and Mr. Charles A. Russell, for appellant, in support of 
the petition. Mrs. Mabel Walker Willebrandt, Assistant 
Attorney General, for appellee, in opposition to the peti-
tion.

No. 691. Eddie  Harri son  et  al . v . Dick  Harrison . 
January 2, 1923. Petition for a writ of certiorari to the 
Supreme Court of the State of Oklahoma denied. Mr. 
Wesley E. Disney and Mr. John M. Wheeler for peti-
tioners. No appearance for respondent.

No. 712. Edgar -Morga n  Comp any  v . Alfocorn  Mill -
ing  Company . January 2, 1923. Petition for a writ of 
certiorari to the Circuit Court of Appeals for the Eighth 
Circuit denied. Mr. Max W. Zabel, Mr. Arthur E. Wal-
lace and Mr. Joseph H. Milans for petitioner. Mr. H. G. 
Cook for respondent.
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No. 719. K. W. Ignition  Compa ny  et  al . v . Temco  
Electr ic  Motor  Company . January 8, 1923. Petition 
for a writ of certiorari to the Circuit Court of Appeals for 
the Sixth Circuit denied. Mr. Walter F. Murray for peti-
tioners. Mr. H. A. Toulmin and Mr. H. A. Toulmin, Jr., 
for respondent.

No. 721. Edw ard  J. Ader  v . Unite d  Stat es . January 
8, 1923. Petition for a writ of certiorari to the Cir-
cuit Court of Appeals for the Seventh Circuit denied. 
Mr. James Hamilton Lewis, Mr. Thomas B. Felder, Mr. 
Edward Maher and Mr. Jacob G. Grossberg for petitioner. 
No brief filed for the United States.

No. 722. Goldie  A. Skolnik  v . United  States . Janu-
ary 8, 1923. Petition for a writ of certiorari to the Cir-
cuit Court of Appeals for the Seventh Circuit denied. 
Mr. James Hamilton Lewis, Mr. Thomas B. Felder, Mr. 
Edward Maher and Mr. Jacob G. Grossberg for petitioner. 
No brief filed for the United States.

No. 723. Virginia  Railw ay  & Power  Compa ny  et  al . 
v. Charles  Hall  Davi s . January 8, 1923. Petition for 
a writ of certiorari to the Circuit Court of Appeals for 
the Fourth Circuit denied. Mr. Samuel Seabury, Mr. 
E. Randolph Williams and Mr. Thomas B. Gay for peti-
tioners. Mr. James Mann for respondent.

No. 726. L. V. Orsi nger  v . Cons olida ted  Flour  
Mills  Company . January 8, 1923. Petition for a writ 
of certiorari to the Circuit Court of Appeals for the Sev-
enth Circuit denied. Mr. Michael F. Gallagher for pe-
titioner. Mr. Edward Osgood Brown, Mr. George Pack-
ard and Mr. Cecil Barnes for respondent.
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No. 735. Security  Auto  Lock  Company  et  al . v . 
Perry  Auto  Lock  Company . January 8, 1923. Peti-
tion for a writ of certiorari to the Circuit Court of Ap-
peals for the Seventh Circuit denied. Mr. Charles C. 
Bulkley for petitioners. Mr. Edward Rector and Mr. 
Glen E. Smith for respondent.

No. 745. Atlan tic  Transport  Company , Limi ted , v . 
H. C. Jones  & Comp any , Inc . January 8, 1923. Peti-
tion for a writ of certiorari to the Circuit Court of Ap-
peals for the Fourth Circuit denied. Mr. Van Vechten 
Veeder and Mr. Roscoe H. Hupper for petitioner. No 
appearance for respondent.

No. 766. Antonio  Abella  et  al . v . Pedro  Unson . 
January 8, 1923. Petition for a writ of certiorari to the 
Supreme Court of the Philippine Islands denied. Mr. 
Gabriel La 0 for petitioners. Mr. Adam C. Carson for 
respondent.

No. 768. James  C. Davis , Direct or  General  of  Rail -
road s , etc . v. Mc Willi ams  Bros ., Inc . January 8, 1923. 
Petition for a writ of certiorari to the Circuit Court of 
Appeals for the Second Circuit denied. Mr. A. Howard 
Neely and Mr. Chauncey I. Clark for petitioner. Mr. Leo 
J. Curren, Mr. Henry M. Earle and Mr. Joseph P. Nolan 
for respondent.

No. 705. United  States  Railway  Administr ation  
et  al . v. Fannie  Slatink a , Adminis tratrix , etc . Janu-
ary 8, 1923. Petition for a writ of certiorari to the Su-
preme Court of the State of Iowa denied because the case 
abates for failure to substitute successor of petitioner



748 OCTOBER TERM, 1922.

Certiorari Denied. 260 U. S.

within one year after petitioner vacated office. Mr. 
Thomas P. Littlepage and Mr. J. G. Gamble for petition-
ers. Mr. William Chamberlain for respondent.

No. 730. W. K. Ephrai m et  al . v . Nevada  and  Cali -
fornia  Land  and  Live  Stock  Comp any  et  al . January 
8, 1923. Petition for a writ of certiorari to the Circuit 
Court of Appeals for the Ninth Circuit denied for failure 
to file the petition within the time prescribed by the stat-
ute. Mr. Charles J. Kappler for petitioners. Mr. Edward 
Hohjeld for respondents.

No. 720. Mishawaka  Woolen  Manufacturing  Com -
pany  v. Federa l  Trade  Commis si on . January 8, 1923. 
Per Curiam. The petition for a writ of certiorari to 
the Circuit Court of Appeals for the Seventh Circuit is 
denied. The Solicitor General, in his brief for the Federal 
Trade Commission, concedes that the order affirmed by 
the Circuit Court of Appeals is broader than the decision 
in Federal Trade Commission v. Beech-Nut Packing Co., 
257 U. S. 441, 455, which the Circuit Court of Appeals 
followed in dismissing the petition for the Woolen Manu-
facturing Co. The Court denies the application for writ 
of certiorari herein, assuming that the Federal Trade 
Commission will modify its order accordingly, and with-
out prejudice to an application for that purpose by the 
petitioner. Mr. Henry E. Bodman for petitioner. Mr. 
Solicitor General Beck and Mr. W. H. Fuller for respond-
ent.

No. 746. F. E. Markell  v . D. M. Hertz og  et  al . Jan-
uary 15, 1923. Petition for a writ of certiorari to the 
Circuit Court of Appeals for the Third Circuit denied. 
Mr. Frank Davis, Jr., and Mr. E. C. Higbee for peti-
tioner. Mr. A. Leo Weil for respondents.
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No. 748. G. R. Baker  et  al . v . United  States . Janu-
ary 15, 1923. Petition for a writ of certiorari to the 
Circuit Court of Appeals for the Fifth Circuit denied. 
Mr. A. L. Miller for petitioners. Mr. Solicitor General 
Beck, Mr. Assistant Attorney General Crim and Mr. 
Harry S. Ridgely for the United States.

No. 752. Marl bor o  Cotton  Mills  v . Fire stone  Tire  
& Rubber  Comp any  et  al . January 15, 1923. Petition 
for a writ of certiorari to the Circuit Court of Appeals for 
the Fourth Circuit denied. Mr. Henry E. Davis for peti-
tioner. Mr. D. W. Robinson and Mr. Amos C. Miller 
for respondents.

No. 753. M. D. Wandell  v . New  Haven  Trap  Rock  
Company . January 15, 1923. Petition for a writ of cer-
tiorari to the Circuit Court of Appeals for the Second 
Circuit denied. Mr. T. Catesby Jones and Mr. C. An-
drade, Jr., for petitioner. Mr. Pierre M. Brown and Mr. 
George E. Hall for respondent.

No. 757. Pangborn  Corporation  v . W. W. Sly  Manu -
fac turin g  Company . January 15, 1923. Petition for a 
writ of certiorari to the Circuit Court of Appeals for the 
Fourth Circuit denied. Mr. William F. Hall and Mr. 
Melville Church for petitioner. Mr. Charles E. Brock 
for respondent.

No. 761. Addie  B. Myers  v . Lena  M. Vayet te  et  al . 
January 15, 1923. Petition for a writ of certiorari to the 
Supreme Court of the State of Illinois denied. Mr. Morse 
Ives for petitioner, Mr. Lester H. Strawn for respond-
ents,
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No. 780. Alexande r  Mc Douga ll  v . Oliver  Iron  Min -
ing  Company . January 15, 1923. Petition for a writ of 
certiorari to the Circuit Court of Appeals for the Eighth 
Circuit denied. Mr. Merritt Starr and Mr. Horace G. 
Stone for petitioner. Mr. Frederick P. Fish, Mr. D. 
Anthony Usina and Mr. Henry M. Huxley for respond-
ent.

No. 700. John  Endicott  et  al . v . Board  of  Asses sors  
of  the  City  of  Detr oit  et  al . January 22, 1923. Peti-
tion for a writ of certiorari to the Supreme Court of the 
State of Michigan denied. Mr. P. J. M. Hally for peti-
tioners. Mr. Walter Barlow and Mr. Clarence E. Wilcox 
for respondents.

No. 733. Will iam  Filene ’s Sons  Company  v . Gil -
chris t  Company . January 22,1923. Petition for a writ 
of certiorari to the Circuit Court of Appeals for the First 
Circuit denied. Mr. George R. Nutter and Mr. Jacob J. 
Kaplan for petitioner. Mr. Alexander Lincoln and Mr. 
Sherman L. Whipple for respondent.

• No. 765. Nehal em  Steamshi p Company , Clai mant , 
etc ., et  al . v. Aktie sel skabet  Aggi  et  al . January 22, 
1923. Petition for a writ of certiorari to the Circuit Court 
of Appeals for the Ninth Circuit denied. Mr. George W. 
Wickersham, Mr. Ira A. Campbell, Mr. Edward J. Mc-
Cutchen, Mr. W. S. Barrett and Mr. Farnham P. Griffiths 
for petitioners. Mr. E. B. McClanahan, Mr. S. Hasket 
Derby and Mr. William Denman for principal respond-
ents. Mr. Louis T. Hengstler, Mr. Stanley Moore and 
Mr. F. W. Dorr for W. R. Grace & Co., third party 
respondent.
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No. 773. Dolly  Mc Calmont , Adminis tratrix , etc ., v . 
Pennsylvania  Rail road  Company . January 22, 1923. 
Petition for a writ of certiorari to the Circuit Court of 
Appeals for the Sixth Circuit denied. Mr. David F. An-
derson for petitioner. Mr. William B. Sanders and Mr. 
Thomas M. Kirby for respondent

No. 778. S. H. Benjami n  Fuel  & Supp ly  Company  v . 
Bell  Union  Coal  & Minin g  Comp any . January 29, 
1923. Petition for a writ of certiorari to the Circuit 
Court of Appeals for the Third Circuit denied. Mr. J. F. 
Bullitt for petitioner. No appearance f(5r respondent.

No. 790. Edw ard  J. Doneg an  v . United  Stat es . 
January 29, 1923. Petition for a writ of certiorari to the 
Circuit Court of Appeals for the Second Circuit denied. 
Mr. Elijah N. Zoline for petitioner. Mr. Solicitor Gen-
eral Beck, Mr. Assistant Attorney General Crim and Mr. 
H. S. Ridgely for the United States.

CASES DISPOSED OF WITHOUT CONSIDERA-
TION BY THE COURT, FROM OCTOBER 2, 1922, 
TO AND INCLUDING JANUARY 29, 1923.

Nos. 90 and 91. Edwa rd  J. Brundage , Attorney  Gen -
eral  of  Illino is , v . Unite d States  et  al . Appeals 
from the District Court of the United States for the 
Northern District of Illinois. October 3, 1922. Dis-
missed, per stipulation. Mr. Edward J. Brundage, Mr. 
James H. Wilkinson and Mr. Garfield Charles for ap-
pellant. Mr. Solicitor General Beck and Mr, P. J. Farrell 
for appellees.
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No. 211. E. C. Eddy , as  Treas urer , etc ., et  al . v . 
First  National  Bank  of  Fargo . Appeal from the Cir-
cuit Court of Appeals for the Eighth Circuit. October 3, 
1922. Dismissed with costs, per stipulation. Mr. Geo. E. 
Wallace and Mr. C. L. Young for appellants. Mr. John 
F. Callahan for appellee.

No. 254. World  Publis hing  Comp any  v . United  
States . Appeal from the Court of Claims. October 3, 
1922. Dismissed, per stipulation. Mr. Karl K. Gartner 
for appellant. The Attorney General for the United 
States.

No. 390. New  Orleans  & Northeaster n Railr oad  
Comp any  et  al . v . Thomas  E. Beard . On petition for 
a writ of certiorari to the Supreme Court of the State of 
Mississippi. October 3, 1922. Dismissed, on motion of 
counsel for petitioners. Mr. H. O’B. Cooper for peti-
tioners. Mr. N. T. Currie and Mr. J. W. Cassedy for re-
spondent.

No. 525. Will iam  S. Fleming  v . Unite d  States . On 
petition for a writ of certiorari to the Circuit Court of 
Appeals for the Ninth Circuit. October 3, 1922. Dis-
missed, on motion of counsel for petitioner. Mr. Andrew 
F. Burke for petitioner. The Attorney General for the 
United States.

No. 28. Royal  Baking  Powd er  Compa ny  v . Georg e  
W. Emers on , Prosecuti ng  Attor ney , etc . Appeal from 
the Circuit Court of Appeals for the Eighth Circuit. 
October 6, 1922. Dismissed with costs, on motion of 
counsel for appellant. Mr. Samuel W. Fordyce, Mr. 
Bennett C. Clark and Mr. Archibald Cox for appellant. 
Mt , James L. Hopkins for appellee,
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No. 42. George  F. Ponder  v . State  of  Georgia . Error 
to the Court of Appeals of the State of Georgia. Octo-
ber 9, 1922. Dismissed with costs, on motion of counsel 
for plaintiff in error. Mr. Max Isaac for plaintiff in error. 
Mr. George M. Napier for defendant in error.

No. 448. James  C. Davis , Agent  and  Direc tor  Gen -
eral  of  Rail roads , v . Harold  Pres ton . On petition for 
a writ of certiorari to the Circuit Court of Jackson 
County, State of Missouri. October 10, 1922. Petition 
dismissed with costs, on motion of counsel for petitioner. 
Mr. Arthur A. Moreno and Mr. A. A. McLaughlin for 
petitioner. Mr. Oscar S. Hill for respondent.

No. 53. Commis sion ers  of  the  Land  Off ice  of  the  
State  of  Oklaho ma  et  al . v . Unite d  States . Appeal 
from the Circuit Court of Appeals for the Eighth Circuit. 
October 12, 1922. Dismissed with costs, for want of 
prosecution. Mr. S. P. Freeling, Mr. W. A. Ledbetter, 
Mr. H. L. Stuart, Mr. Henry E. Asp and Mr. Henry G. 
Snyder for appellants. Mr. Solicitor General Beck and 
Mr. Assistant Attorney General Riter for the United 
States.

No. 286. State  of  Louis iana  et  al  v . J. D. O’Keef e , 
Receive r  of  the  New  Orleans  Railway  & Light  Com -
pany  et  al . Appeal from the District Court of the 
United States for the Eastern District of Louisiana. Oc-
tober 16, 1922. Dismissed with costs, on motion of coun-
sel for appellants. Mr. Paul A. Sompayrac for appellants, 
No appearance for appellees.

45646°—23------ 48
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No. 65. Robert  J. Gaff ney  et  al . v . James  M. Hoyt  
et  al . Appeal from the District Court of the United 
States for the Northern District of Illinois. October 16, 
1922. Dismissed with costs, pursuant to the 16th Rule. 
Mr. James W. Cutshaw for appellants. Mr. Lewis A. 
Stebbins, Mr. Eugene L. Tarey and Mr. Paul C. L’Amo- 
reaux for appellees.

No. 79. Frank  Bruno  v . George  E. Will iams , Crimi -
nal  Sherif f , etc . Appeal from the District Court of the 
United States for the Eastern District of Louisiana. Oc-
tober 19, 1922. Dismissed with costs, pursuant to the 
18th Rule. Mr. Donelson Caffery for appellant. Mr. 
A. V. Coco for appellee.

No. 47. United  States  v . Western  Union  Telegraph  
Comp any . Appeal from the Circuit Court of Appeals for 
the Second Circuit. October 23, 1922. Decree of Circuit 
Court of Appeals reversed in accordance with the stipula-
tion filed herein; and cause remanded to the District 
Court of the United States for the Southern District of 
New York with directions to enter a decree dismissing the 
bill without prejudice and without costs to either party. 
Mr. Solicitor General Beck for the United States. Mr. 
John Bassett Moore, Mr. Rush Taggart, Mr. Francis Ray-
mond Stark and Mr. Joseph P. Cotton for appellee.

No. 127. United  States  v . Samuel  Krohnb erg  et  al . 
Error to the District Court of the United States for the 
Southern District of New York. November 13, 1922. 
Dismissed, on motion of Mr. Solicitor General Beck for 
the United States. Mr. John J. Curtin for defendants in 
error.
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No. 140. Unite d  State s  v . Charl es  Mila nes e . Error 
to the District Court of the United States for the South-
ern District of New York. November 13, 1922. Dis-
missed, on motion of Mr. Solicitor General Beck for the 
United States. No appearance for defendant in error.

No. 170. Salmon  River  Canal  Company , Limi ted , v . 
Thomas  Sanderson . Error to the Supreme Court of 
the State of Idaho. November 13, 1922. Dismissed with 
costs, on motion of counsel for plaintiff in error. Mr. 
James H. Richards and Mr. Oliver 0. Haga for plaintiff 
in error. Mr. E. M. Wolfe for defendant in error.

No. 461. Centra l  Power  & Light  Company  v . Town  
of  Pocaho ntas  et  al . On petition for a writ of cer-
tiorari to the Supreme Court of the State of Arkansas. 
November 13, 1922. Dismissed with costs, on motion of 
counsel for petitioner. Mr. Joe T. Robinson, Mr. Joseph 
W. House, Jr., Mr. Charles T. Coleman and Mr. H. L. 
Ponder for petitioner. No appearance for respondents.

No. 479. Alabama  & Vicksburg  Railw ay  Company  
et  al . v. Louis F. Dennis . Error to the Supreme Court 
of the State of Mississippi. November 13, 1922. Dis-
missed, per stipulation. Mr. J. Blanc Monroe, Mr. Monte 
M. Lemann, Mr. R. H. Thompson, Mr. S. L. McLaurin 
and Mr. Walter J. Suthon, Jr., for plaintiffs in error. Mr. 
William H. Watkins and Mr. Marion W. Reily for de-
fendant in error. [See ante, 726.]

No. 131. American  Railway  Express  Company  v . 
Hanna  R. Kris tianson , etc . Error to the Supreme 
Court of the State of South Carolina. November 24, 1922, 
Dismissed, per stipulation. Mr. Robert C. Alston, Mr, 
Blair Foster and Mr. Mark Reynolds for plaintiff in error. 
Mr. L. D. Jennings and Mr, A, S, Harby for defendant in 
error.
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No. 289. Elbert  R. Robins on  v . People  of  the  State  
of  Illi nois . Error to the Supreme Court of the State of 
Illinois. November 27, 1922. Dismissed with costs,, on 
motion of counsel for plaintiff in error. Mr. Andrew 
Jackson for plaintiff in error. No appearance for defend-
ant in error.

No. 378. Unite d Stat es  ex  rel . Western  Union  
Telegr aph  Comp any  v . Interstate  Commerce  Com -
missi on . Error to the Court of Appeals of the District 
of Columbia. November 27, 1922. Dismissed, per stip-
ulation. Mr. Rush Taggart, Mr. Paul E. Lesh, Mr. 
Walker D. Hines and Mr. Francis R. Stark for plaintiff 
in error. Mr. Charles W. ‘ Needham and Mr. P. J. 
Farrell for defendant in error.

No. 72. I. W. Geer  et  al . v . Unite d  States . On a 
certificate from the Circuit Court of Appeals for the 
Third Circuit. December 11, 1922. Certificate dis-
missed, on motion of Mr. Solicitor General Beck for the 
United States. Mr. W. S. Dalzell for Geer et al.

No. 54. West  Side  Irrigating  Comp any  v . Unite d  
Stat es . Appeal from the Circuit Court of Appeals for 
the Ninth Circuit. January 2, 1923. Dismissed, per 
stipulation. Mr. John P. Hartman and Mr. Carroll P. 
Graves for appellant. Mr. Solicitor General Beck, Mr. 
Assistant Attorney General Riter and Mr. W. W. Dyar 
for the United States.

No. 775. United  State s v . Mark  Boasberg , alias  
“ Jack  Sheehan .” Error to the District Court of the 
United States for the Eastern District of Louisiana. 
January 2, 1923. Docketed and dismissed, on motion of 
counsel for defendant in error. The Attorney General 
for the United States. Mr. H. Garland Dupre and Mr. 
D. B. H. Chaffe for defendant in error.
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No. 166. H. G.’ Koller  v . United  States . Appeal 
from the District Court of the United States for the West-
ern District of Washington. January 3, 1923. Dismissed, 
pursuant to the 16th Rule, on motion of Mr, Solicitor 
General Beck for the United States. Mr. Dal V. Halver- 
stadt and Mr. E. M. Farmer for appellant.

No. 171. United  State s ex  rel . Workingmen ’s Co -
opera tive  Publish ing  Ass ociati on  v . Hubert  Work , 
Postmaster  General , etc . Error to the Court of Ap-
peals of the District of Columbia. January 3,1923. Dis-
missed, per stipulation. Mr. S. John Block for plaintiff 
in error. The Attorney General for defendant in error.

No. 236. Charles  M. Waters  v . Henry  W. Philli ps  
et  al . Appeal from the District Court of the United 
States for the Northern District of Illinois. January 8, 
1923. Dismissed with costs, on motion of Mr. Solicitor 
General Beck for appellant. No appearance for appellees.

No. 12. Exchange  Oil  Comp any  v . F. C. Carter , as  
State  Auditor , etc ., et  al . Appeal from the District 
Court of the United States for the Western District of 
Oklahoma;

No. 13. Exchange  Oil  Company  v . F. C. Carter , as  
State  Auditor , etc . ;

No. 14. Exchange  Oil  Comp any  v . F. C. Carter , as  
State  Auditor , etc . ; and

No. 15. Exchange  Oil  Comp any  v . F. C. Carter , as  
State  Auditor , etc . Error to the District Court of the 
United States for the Western District of Oklahoma. 
January 8, 1923. Dismissed with costs, per stipulation. 
Mr. William 0. Beall and Mr. J. S. Ross for appellant and 
plaintiff in error. Mr. George F. Short and Mr. S. P. 
Freeling for appellees and defendant in error.
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No. 206. Corvall is  Creamery  Company  v . I. H. Van  
Winkl e , Attor ney  General , etc ., et  al . Appeal from 
the District Court of the United States for the District of 
Oregon. January 8, 1923. Dismissed without costs to 
any party, per stipulation. Mr. Thos. E. Haven for ap-
pellant. Mr. Janies G. Wilson for appellees.

No. 612. Kansas  City  Bridge  Company  v . Frank  
Blakemore . Appeal from the District Court of the 
United States for the Western District of Missouri. Janu-
ary 8, 1923. Dismissed with costs, on motion of Mr. 
Cyrus Crane for appellant. Mr. Oscar 8. Hill and Mr. 
John H. Atwood for appellee.

No. 215. C. E. Roy  et  al ., etc . v . E. F. Ganahl . Error 
to the District Court of the United States for the North-
ern District of California. January 16, 1923. Dismissed 
with costs, pursuant to the 16th Rule, on motion of coun-
sel for defendant in error. Mr. Frank D. Madison for 
plaintiffs in error. Mr. Alexander T. Vogelsang and Mr. 
Louis 8. Beedy for defendant in error.

No. 230. Abe  Raskin  v . Merritt  W. Dixon , Sherif f , 
etc . Error to the Supreme Court of the State of Georgia. 
January 17, 1923. Dismissed with costs, pursuant to 
the 18th Rule. Mr. A. A. Lawrence and Mr. Robert 
L. Colding for plaintiff in error. Mr. George M. Napier 
for defendant in error.

No. 241. David  H. Conra d  v . People  of  the  State  of  
Illinois . Error to the Supreme Court of the State of 
Illinois. January 18, 1923. Dismissed with costs, pur-
suant to the 18th Rule. Mr. Rush B. Johnson for plain-
tiff in error. No appearance for defendant in error.
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No. 244. Sam  Winoku r  v . H. I. Harn , Sherif f , etc . 
Error to the Supreme Court of the State of Georgia. Jan-
uary 18,1923. Dismissed with costs, pursuant to the 10th 
Rule. Mr. A. A. Lawrence for plaintiff in error. Mr. 
George M. Napier for defendant in error.

No. 247. Elme r  F. Adams  v . Peop le  of  the  State  of  
Illinois . Error to the Supreme Court of the State of 
Illinois. January 18, 1923. Dismissed with costs, pur-
suant to the 10th Rule. Mr. James J. Barbour for plain-
tiff in error. No appearance for defendant in error.

No. 650. Cumbe rla nd  Telepho ne  & Telegraph  Com -
pan y  v. Louis iana  Public  Service  Comm iss ion  et  al . 
Appeal from the District Court of the United States for 
the Eastern District of Louisiana. January 19, 1923. 
Dismissed with costs, on motion of counsel for appellant. 
Mr. J. Blanc Monroe, Mr. Monte M. Lemann, Mr. J. C. 
Henriques, Mr. Hunt Chipley and Mr. C. M. Bracelen for 
appellant. Mr. Huey P. Long and Mr. W. M. Barrow for 
appellees. [See ante, pp. 212, 698.]

No. 261. Joaquin  Ramos  Ferro  et  al . v . Felix  Fabia n  
et  al .; and

No. 262. J. Ochoa  y  Herm ano  v . Migue l , Luis , Ge -
rardo , Tereso  and  Antonio  Martorell  y  Torrens . On 
writ of certiorari to the Circuit Court of Appeals for the 
First Circuit. January 22, 1923. Dismissed without 
costs to either party, per stipulation, on motion of coun-
sel for petitioners. Mr. Jose R. F. Savage for petitioners. 
Mr. George B. Hayes, Mr. Frank Antonsanti and Mr. 
Frederick S. Tyler for respondents.
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No. 272. Will iam  F. Krell  v . Peopl e of  the  State  
of  Illinois . Error to the Supreme Court of the State of 
Illinois. January 24, 1923. Dismissed with costs, pursu-
ant to the 10th Rule. Mr. Rush B. Johnson for plaintiff 
in error. No appearance for defendant in error.

No. 294. Reuben  Cooley  v . State  of  Georgia . Error 
to the Supreme Court of the State of Georgia. January 
26, 1923. Dismissed with costs, on motion of counsel for 
plaintiff in error. Mr. Alex. A. Lawrence for plaintiff in 
error. Mr. George M. Napier for defendant in error.

No. 234. Washi ngton  Termi nal  Company  v . Emma  
G. Callahan , Administ ratrix , etc . Error to the Court 
of Appeals of the District of Columbia. January 29, 
1923. Dismissed with costs, on motion of counsel for 
plaintiff in error. Mr. Geo. E. Hamilton and Mr. John J. 
Hamilton for plaintiff in error. Mr., Raymond B. Dickey 
and Mr. Daniel Thew Wright for defendant in error.

CASES DISPOSED OF IN VACATION.

No. 329. Coca  Cola  Comp any  v . City  of  Atla nta ;
No. 336. Thomas  K. Glenn  v . City  of  Atlanta ; and
No. 340. Empi re  Cotton  Oil  Company  v . City  of  At -

lanta . Error to the Supreme Court of the State of 
Georgia. August 26, 1922. Dismissed pursuant to the 
28th Rule. Mr. L. Z. Rosser, Mr. Clifford L. Anderson, 
Mr. L. C. Hopkins, Mr. Harold Hirsch, Mr. W. D. Thom-
son, Mr. Jack J. Spalding and Mr. Hughes Spalding for 
plaintiffs in error. Mr. George M. Napier and Mr. Jesse 
M. Wood for defendant in error.

O
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Page.

ABATEMENT. See Taxation, I, 6, 7.

ACCRETION. See Boundaries, 7-9.

ADEQUATE LEGAL REMEDY. See Equity, 11.

ADMINISTRATION. See Taxation, I, 4, II, 29, 30.

ADMINISTRATIVE DECISIONS. See Carriers, 1-3; Consti-
tutional Law, XI, 7; Gas Companies; Indians, 1, 2; Inter-
state Commerce Acts, 1,12,14,16; II; Taxation, I, 6, 7; II, 
16-19, 25, 26; Unfair Competition, 1-3; Waters, 4r-7.

ADMIRALTY:
Crimes on high seas. See Criminal Law, 1-3.
Obstructions to navigation. See Waters, 4—7.
Sale of vessel. See Contracts, 1.

1. Jurisdiction; Immunity of Vessels of Foreign Government. 
Consul General not competent, by virtue of his office, to 
appear and claim immunity on behalf of his government. 
The Sao Vicente....................................... 151

2. Id. Suits in Admiralty Act, § 2, does not authorize suit 
in personam against United States, as substitute for libel 
in rem, when United States vessel not in port of United 
States or possessions. Blamberg Bros. v. United States.... 452

3. Lien; Affreightment Contract. Whether ship is subject to 
lien for damages from breach of affreightment contract, is 
question of maritime law. Osaka Shosen Kaisha v. Pacific 
Lumber Co.....................................................................................  490
4. Id. Acceptance of Part of Cargo, under contract, creates 
no lien for damages from refusal to take all. Id.
5. Id. Feature of lien. Lien adhering to vessel is a secret one, 
which may prejudice general creditors and purchasers with-
out notice; it is stricti juris, and not extended by construc-
tion, analogy, or inference. Id.

6. Id. Mutuality. Lien created by law presupposes mu-
tuality and reciprocity as between ship and cargo. Id.
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ADMIRALTY—Continued. Page.
7. Id. Maritime Lien and Ship Mortgage Acts. No lien 
arises for supplies furnished chartered vessel, where charter 
forbids and where materialman could have ascertained there 
was a charter and gained knowledge of its terms. United 
States v. Carver................................................................-......... 482

8. Id. Charter Party. Charterer who agreed not to permit 
lien having priority over title of owner and, in any 
event, within 15 days to provide for satisfaction of such 
claim, or cause vessel to be discharged from lien within 15 
days after imposition, is under primary obligation not to 
suffer lien to be imposed. Id.

ADVERSE POSSESSION. See Public Lands, IV.

AGENCY. See Anti-Trust Acts, 3; Brokers; Contracts, 1; In-
surance; jurisdiction, II, 4; Lease, 3; Unfair Competi-
tion, 4.

ALIENS. See Naturalization.

AMENDMENT. See Pleading, 1. ’

ANIMALS. See Game.

ANNUITIES. See Taxation, I, 4.

ANSWER. See Equity, 2, 12.

ANTI-NARCOTIC ACT. See Criminal Law, 10.

ANTI-TRUST ACTS:
Venue; Clayton Act, § 12. See Jurisdiction, V, 8.

1. Enjoining Violation; Jurisdiction. Under Clayton Act, § 
16, private suit to enjoin violation of that act or of Sherman 
Act, must be brought in federal court. General Inv. Co. v.
Lake Shore Ry.......................................................... ................. 261

2. Unfair Competition; Clayton Act; Federal Trade Com-
mission. What constitutes unfair competition under Trade 
Commission Act is for court, upon review of Commission’s 
order, where charge is that sales or agreements lessen com-
petition or create monopoly, contrary to Clayton Act. Fed-
eral Trade Comm. v. Curtis Pub. Co.................... 568
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ANTI-TRUST ACTS—Continued. Page.
3. Id. Contracts; Agency or Sale. Contract between maga-
zine publisher and distributer, held not a contract of sale 
upon condition, within Clayton Act, but a contract of 
agency. Id.

See also Unfair Competition, 2-4.

4. Conspiracy; Bill Posting Business. Combination to de-
stroy competition and secure monopoly, by restricting com-
merce in posters and excluding others from trade, held un-
lawful. Ramsay Co. v. Associated Bill Posters...................... 501

5. Id. Triple Damages. Solicitors of advertising who pre-
pared, purchased and sold posters for display by local bill-
posters throughout Union, and whose business suffered from 
above combination, held entitled to sue conspirators for 
triple damages. Id.

6. Carriers. Combination to Fix Rates may be illegal under 
Anti-Trust Act, even though rates are reasonable and ap-
proved by Interstate Commerce Commission. Keogh v. 
Chicago & N. W. Ry...................................................................  156

7. Id. Fact that rate results from such conspiracy does 
not necessarily render it illegal. Id.

8. Id. Triple Damages, § 7. Not recoverable by shipper, 
in view of his remedy under Commerce Act; Congress did 
not intend to provide further remedy under § 7, and a 
fortiori none where rates fixed by conspiracy were found 
legal by Commission. Id.

9. Id. Right of action given by § 7 implies violation of 
legal right; but legal right of shipper respecting rates is 
measured by published tariff; to permit higher recovery 
under § 7 would give shipper illegal preference. Id.

10. Id. Evidence of Non-Disciminatory Character. Re-
covery would depend on shipper’s proving lower rates would 
have been non-discriminatory—a question which must first 
be submitted to Commission, yet which is not within its cog-
nizance, because hypothetical. Id-

11. Id. Damages to shipper from higher rates could not be 
proved by facts from which their existence and amount 
were logically and legally inferable, but are purely specu-
lative. Id.



764 INDEX.

APPEAL AND ERROR. See Jurisdiction; Procedure. Page.

APPEARANCE. See Admiralty, 1; Jurisdiction, II; V, 6-8.

APPOINTMENT. See Officers.

APPROPRIATION. See Waters, 2, 3.

ASSUMPTION OF RISK. See Interstate Commerce Acts, I, 
1, 2.

ATTORNEYS:
Appearance. See Jurisdiction, II, 2, 3; V, 6-8. ’
Fees. See Carriers, 5, 6.

AVULSION. See Boundaries, 7-91

BANKRUPTCY ACT:
Discharge; Non-Scheduled Debt. Creditor, to avoid effect 
of discharge upon ground that debt was not scheduled, with 
his name, must prove himself within that exception; debtor 
who would excuse omission of creditor’s name upon ground 
that creditor had notice or actual knowledge of bankruptcy 
proceedings must prove himself within that exception to the 
exception. Hill v. Smith............................................................ 592

BILL OF LADING. See Carriers, 10-13; Interstate Commerce 
Acts, II, 5.

BOUNDARIES. See Public Lands, IV, 3, 4; VI; Waters, 8-14.

1. Oklahoma-Texas; Red River; Treaty 1819. Boundary is 
along southerly bank; bank of treaty is water-washed and 
relatively permanent elevation at outer line of river bed, 
which separates bed from adjacent upland and confines 
waters within bed. Oklahoma n . Texas.................................. 606

2. Id. Boundary Intended, is on and along this bank at the 
average level attained by waters in periods when they reach 
bank without overflowing it. Id.

3. Id. River or Bank as Boundary. There is a material dif-
ference between taking bank of river as boundary and tak-
ing river itself. Id.
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4. Id. River Bed Includes area kept bare of vegetation by 
wash of waters, though parts of it are left dry for years, 
but excludes lateral valleys having characteristics of rela-
tively fast land and usually covered by upland vegetation, 
although temporarily overflowed by flood. Id.

5. Id. Access to River; Treaty Rights. Rights of in-
habitants of Spain and United States include right of access 
to water at all stages, but afford no reason for regarding 
boundary as below bank or within river bed. Id.

6. Id. Boundary Located along southerly of two water-worn 
banks designated as “ cut banks,” which separate sand bed 
of river from land in its valley, on either side, overflowed 
at times, but having physical characteristics of upland and 
which has heretofore been dealt with as such by United 
States and Texas. Id.

7. Id. Erosion, Accretion, and Avulsion. Doctrine applies to 
boundary rivers, including Red River, which changes rap-
idly and materially in flood. Id.

8. Id. Burden oj Proof. Party asserting course has changed 
by avulsion has burden of proving it. Id.

9. Id. Evidence oj Avulsive Change, held insufficient in 
some instances and sufficient in others. Id.

BRIDGES. See Contracts, 2; Waters, 5-7.

BRIEFS. See Jurisdiction, II, 3.

BROKERS:
License. See Constitutional Law, XI, 2.

1. Futures Transactions; Legality. In action by broker for 
. balance of account for transactions on exchange upon cus-

tomer’s orders, it is no defense that transactions were gam-
bling because customer had no intention to receive or deliver 
cotton, if his intent was not disclosed to brokers. Browne 
v. Thorn...................................................................................... 137

2. Id. Hedging,—whereby manufacturers who have to make 
contracts of purchase and sale in advance, secure themselves 
against fluctuations of market by counter contracts,—is 
prima jade lawful. Id,
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3. Id. Federal Cotton Futures Act, § 4, read in light of 
construction of similar language of Statute of Frauds; does 
not require that bought and sold notes should name prin-
cipals and be signed by both brokers. Id.

4. Id. Stop Orders. Evidence of understanding between 
parties, held to justify interpreting customer’s telegraphic 
stop order as directing sale at prices specified in order, or at 
next best price possible. Id.

BUILDINGS. See Contracts, 11; Party Walls.

BURDEN OF PROOF. See Bankruptcy Act; Evidence, 1-3.

CANCELATION. See Equity, 11; Indians, 2; Public Lands, V.

CARRIERS. See Anti-Trust Acts, 6-11; Employers’ Liability 
Act; Interstate Commerce Acts; Negligence; Taxation, II, 
10-22.
Free passes. See Interstate Commerce Acts, I, 1, 2.
Service of process. See Jurisdiction, II, 4, 5.
Bridges. See Waters, 5-7.
1. State Regulation; Fare Increases. Power under state 
legislation of Florida Commission to authorize railroad to 
increase fares. Ortega Co. v. Triay...................... 103

2. Id. Excessive Charges. Grant of power to legislature 
by Florida Constitution to prevent excessive charges, held 
not, by implication, to withhold power to authorize increases.
Id.

3. Id. Operating Contract. Covenant to operate at certain 
fare, made by vendee of electric road, cannot prevent change 
of fare by public authority, acting under laws existing when 
covenant made. Id.

4. Id. Freight Claims; Adjustment; Penalties. State law 
requiring action on claims for loss or damage to freight • 
within 90 days of presentation, under penalty that, other-
wise, claims shall stand as liabilities in full amount and re-
coverable in court, sustained. Southern Ry. v. Clift.......... 316

5. Id. Attorney’s Fees. Statute requiring prompt settlement 
of freight claims, under penalty of 7% on recovery and rea-
sonable attorney’s fees, where judgment recovered for more 
than amount tendered by carrier, sustained. Chicago & N.
W. Ry. v. Nye Schneider Fowler Co.................... 35
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6. Id. Excessive Penalty. Attorney’s fee for service in trial 
court, and 7% interest on amount ultimately recovered, 
not excessive; additional fee, for service in resisting appeal 
by which carrier obtained reduction of excessive judgment, 
is unconstitutional. Id.

7. Id. Initial and Connecting Carriers; Subrogation. State 
law making initial liable for default of connecting carrier, is 
valid if former is allowed subrogation against latter, whether 
subrogation founded on statute, common law, or equitable 
considerations. Id.

8. Federal Control Act; Nature of Right Exercised. Gov-
ernment operates leased railroad not as lessee, but under 
right in nature of eminent domain. North Carolina R. R.
v. Lee............................................................................................. 16

9. Id. Personal Injuries; Liability of Lessor; Local Law. 
Railroad whose line, while leased to another, was taken over 
by Government, is not liable for personal injuries under local 
law making lessor roads liable for negligence of lessees. Id.

10. Id. Actions; Transportation Act; Limitations. Sec. 
206a, providing that actions against agent designated by 
President be brought within 2 years from passage of act, 
did not set aside shorter limitation in bill of lading. Leigh 
Ellis & Co. v. Davis.................................................................... 682

11. Bill of Lading. Stipulation that actions for loss, dam-
age or delay be instituted only within 2 years after de-
livery, or in case of nondelivery, then within 2 years after 
reasonable time for delivery has elapsed, is valid. Id.

12. Id. Actions Affected by Limitation. When not affected 
by statute, limitation prescribed by contract applies to ac-
tion which is prosecuted to judgment and is not extended 
by bringing of previous action. Id.

13. Id. Short Weight. Agreement limiting time for bring-
ing actions for loss, damage or delay of goods shipped, 
applies to claims that goods delivered were short of weight 
specified in bills of lading. Id.

See also Interstate Commerce Acts, II, 5.

CERTIORARI. See Jurisdiction, III, 2, 14.

CHARTER PARTY. See Admiralty, 8;
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CIRCUIT COURT. See Jurisdiction, I, 2.

CIRCUIT COURT OF APPEALS. See Jurisdiction, I, 6-8; 
III, 1, 2, 4; Procedure, V; VI, 6, 9, 10; Unfair Competi-
tion, 1-3.

CITIES. See Constitutional Law, XI, 7; Eminent Domain, 
1, 2; Party Walls; Taxation, II, 9-12.

CITIZENSHIP. See Constitutional Law, IV; Criminal Law, 
1-3; Jurisdiction, I, 5; V, 3-16; Naturalization.

CLAIMS. See Carriers, 4-13; Contracts, 2-14; Jurisdiction, 
III, 10; Taxation, I, 6. 7.

CLAYTON ACT. See Anti-Trust Acts; Jurisdiction, V, 8.

COAL. See Mines and Mining, 5; Taxation, II, 2-8.

COLORADO. See Waters, 2.

COMITY. See Jurisdiction, I, 3-5.

COMMERCE. See Anti-Trust Acts; Constitutional Law, II; 
Employers’ Liability Act; Interstate Commerce; Interstate 
Commerce Acts; Unfair Competition; Waters, 4-7.

COMMISSIONER INTERNAL REVENUE. See Taxation, I,
6, 7.

COMMON LAW. See Carriers, 7; Constitutional Law, XI, 1; 
Equity, 18.

COMPENSATION. See Carriers, 5, 6; Eminent Domain, 2; 
Officers; Party Walls.

COMPETITION. See Anti-Trust Acts; Trade-Marks; Unfair 
Competition.

CONDEMNATION. See Eminent Domain.

CONFLICT OF LAWS. See Contracts, 1.

CONFORMITY ACTS. See Procedure, II.

CONGRESS:
Powers. See Constitutional Law.
Statutes cited. See Table at front of volume.
legislative history. See Statutes, 1.
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CONSPIRACY. See Anti-Trust Acts, 4-8; Criminal Law, 2.

CONSTITUTIONAL LAW:
I. Offenses Against Government, p. 769.

II. Commerce Clause, p. 769.
III. Contract Clause, p. 770.
IV. Privileges and Immunities, p. 771.
V. Federal Excise Taxes, p. 771.

VI. Territories and Public Lands, p. 771.
VII. Ex Post Facto Laws, p. 772.

VIII. Fifth Amendment, p. 772.
IX. Sixth Amendment, p. 772.
X. Seventh Amendment, p. 772.

XI. Fourteenth Amnedment:
(1) Generally, p. 773.
(2) Notice and Hearing, p. 773.
(3) Liberty and Property; Police Power; Taxation, 

p. 773.
(4) Equal Protection of the Laws, p. 776.

XII. Eighteenth Amendment, p. 777.

See Jurisdiction; Statutes, 9, 10.
Florida Constitution; railroad rates. See Carriers, 1-3. 
Massachusetts Constitution; state operation of railways 
See III, 5, 6; XI, 19, infra.
North Carolina Constitution; true value and uniformity.
See Taxation, II, 13-22.
Unconstitutional taxes; injunction. See Equity, 13.

I. Offenses Against Government. See Criminal Law, 1-3.
1. Offenses Abroad. Citizens of United States while in for-
eign country are subject to penal laws passed by United 
States to protect itself and its property. United States
v. Bowman..................................................................................... 94

II. Commerce Clause. See Interstate Commerce; Interstate 
Commerce Acts.
1. State Burdens. Determination depends upon state statute 
or action, not upon motive that impelled it. Heisler v.
Thomas Colliery Co.................................................................... 245

2. Id. Taxation; Consumption in Other States. So held, 
where argued that product being confined in production to 
Pennsylvania but largely consumed in other States, tax was 
advocated as means of levying tribute on other-state con-
sumption. Id.

45646°—23------49
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3. Id. Question of Degree. Invalidity of state regulation 
of interstate commerce is not a question of degree. Id.

4. Id. Coal. State tax on anthracite when prepared and 
ready for market, as applied to coal destined to other States 
but not yet moved from place of production or preparation, 
sustained. Id.

5. Id. Fraud on Commerce Clause. Imposition of tax when 
coal is ready for market does not prove it an intentional 
fraud on commerce clause. Id.

See XI, 28-30, infra.

6. Id. Railroads. Ad valorem taxes, imposed through appli-
cation of unit rule of assessment under N. Car. Revalua-
tion Act, do not violate commerce clause. Southern Ry. v.
Watts................................................................... 519

7. Id. Franchise Tax, equal to 1/10% of value of each 
company’s property within State, is not an additional prop-
erty tax, and does not violate commerce clause. Id.

8. Id. Aggregate burden imposed by North Carolina prop-
erty, franchise and income tax, does not obstruct interstate 
commerce. Id.

9. Id. Logging Movements; Temporary Interruption. Float-
ing logs, under owner’s control, which, in course of continu-
ous interstate journey are temporarily detained because of 
high water, are not subject to state taxation. Champlain
Realty Co. v. Brattleboro............................... 366

III. Contract Clause.
1. Carriers; Fare Contracts. Covenant to operate at certain 
fare, made by vendee of electric road, not violated by change 
of fare by state commission, acting under laws existing when 
covenant made. Ortega Co. v. Triay...................................... 103

2. Coal Mines; Conveyance of Surface with Reservation 
Where landowner deeded surface reserving right to remove 
coal, subsequent state law forbidding mining so as to cause 
subsidence of surface held to violate contract rights. Penn-
sylvania Coal Co. v. Mahon.......................................................... 393

3. Mortgage Contract. Obligation of mortgage under which 
right of redemption is barred after 1 year from entry and 
possession by mortgagee to foreclose, not impaired by state 
law, passed after date of mortgage but before breach of con-
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dition, requiring mortgagee to make and record within 3 
months after foreclosure an affidavit of facts. Conley v.
Barton............................................................................................. 677

4. Municipalities. Eminent Domain Power cannot be con-
tracted away; such contracts not within commerce clause.
Galveston Wharf Co. v. Galveston........................................473

5. Id. Lease of Municipally Owned Subway to railway com-
pany, held not impaired by state law providing for opera-
tion by trustees, and for payment of deficits, etc., by State, 
the amounts to be assessed proportionately, as an addition 
to state taxes, upon cities served. Boston v. Jackson.......... 309

6. Id. Quaere: Whether State may confer upon city ca-
pacity to acquire property or contract rights protected 
against subsequent impairment by State? Id.

See XI, 19, infra.

IV. Privileges and Immunities.
Right to Resort to Federal Court. Right of citizen to 
prosecute action against citizen of another State in fed-
eral court, is not a right granted by Constitution. Kline
v. Burke Constr. Co........................................................................ 226

V. Federal Excise Taxes. See Taxation, I.
1. Narcotic Drugs; Revenue Act 1919. Criminal Liability 
as Purchaser, not confined to class who must register and 
pay special tax; so construed, act is within revenue power.
United States v. Wong Sing........................................................ 18

2. Revenue Laws; Prohibition Act. Congress may tax 
what it also forbids. United States v. Stafoff...................... 477

VI. Territories and Public Lands.
1. Territorial Land Grants; Navigable Waters. Congress
may make grants below high water mark of navigable waters 
in a Territory, to carry out public purposes appropriate to 
objects for which United States holds Territory. Brewer 
Oil Co. v. United States.............................................................. 77

2. Id. Louisiana Purchase. Principle not affected as to 
lands within Louisiana Purchase by purpose, declared in 
Treaty with France, that statehood should ultimately be 
conferred on inhabitants of territory purchased. Id.

See Waters, 8-14.
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3. Public Lands; Obstruction. Congress may punish inten-
tional obstruction to free passage over public lands within 
State, accomplished by acts of violence, without interfering 
with state power to punish acts of violence as such.
McKelvey v. United States........................................................ 353

4. Id. Withdrawal. Order withdrawing specified public 
lands in Louisiana from settlement or entry, held within 
power of Executive. Mason v. United States........................ 545

VII. Ex Post Facto Laws.
Retroactive Tax Penalty. Constitutional prohibition of ex 
post facto laws is inapplicable. Bankers Trust Co. v. 
Blodgett......................................................................................... 647

See XI, 23, 24, infra.

VIII. Fifth Amendment.
1. Double Jeopardy. When act is offense against both state 
and federal governments, prosecution and punishment by 
latter after prosecution and punishment by former, is not 
double jeojardy. United States v. Lanza.................................... 377

See XII, infra.

2. Due Process; Party Walls; District of Columbia Build-
ing Regulations. Lot owner who used neighbor’s party wall 
waived right to object, in defense of action for value of use, 
that building regulations, with which he complied, deprived 
him of property. Walker v. Gish............................................ 447

IX. Sixth Amendment.
Jury; Right to. Penalties and so-called taxes for violations 
of Prohibition Act cannot be imposed and summarily en-
forced by distraint of property, without constitutional hear-
ing. Regal Drug Co. v. Wardell.................................................. 386

X. Seventh Amendment.
1. Jury; Trial of Equitable Defenses by Court. Trial of 
equitable issue first, where equitable defense interposed in 
action at law, leaving issue at law triable to jury, preserves 
right to jury. Liberty Oil Co. v, Condon Natl. Bank.......... 235

2. Id. Interpleader. Where action at law converted into 
interpleader issue between claimants need not, under Amend- 
ment, go to jury. Id.
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XI. Fourteenth Amendment.

(1 ) Generally.

1. Local Custom. Fact that practice is of ancient standing 
in State is a reason for holding it unaffected by Amendment.
Jackman v. Rosenbaum Co........................................................ 22

(2 ) Notice and Hearing.

2. Real Estate Brokers; License; Proof of Character. State 
law, in authorizing commission to “ require and procure ” 
proof of applicant’s honesty, etc., does not contemplate that 
proof be procured by commission secretly, without notice or 
hearing to applicant. Bratton v. Chandler............................ 110

(3 ) Liberty and Property; Police Power; Taxation. See 
XI, 25, infra.

3. Limitations on Private Property. In deciding whether 
limitations are excessive, degree in which values incident to 
property are diminished by regulation must be considered 
and is determined from facts of particular case; if regulation 
goes too far it will be recognized as a taking for which com-
pensation must be paid. Pennsylvania Coal Co. v. Mahon.. 393

4. Id. Rights of Public in Streets, purchased or laid out by 
eminent domain, are those it has paid for. Id.

5. Id. Coal Mining; Right to Remove Deposits. Where 
landowner deeded surface reserving right to remove coal, 
subsequent state law forbidding mining so as to cause sub-
sidence of surface, held to exceed police power and contrary 
to due process clause. Id.

6. Party Walls; Servitudes. No Compensation for Incidental 
Damages, under Pennsylvania law, where plaintiff’s wall, 
built to line, was torn down by adjoining owner and party 
wall erected on line. Jackman n . Rosenbaum Co.................. 22

7. Health Regulations; Vaccination. City ordinance making 
vaccination a condition to school attendance and empower-
ing health authorities to determine when requirement shall 
be enforced, is consistent with due process* and equal protec-
tion. Zucht v. King...................................................................... 174

8. Insurance; Taxation of Premiums. State law exacting 
of persons insuring property in State a tax on premiums
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paid insurers not authorized to do business in State, is void 
as to contracts made outside State by foreign corporation 
doing local business. St. Louis Compress Co. v. Arkansas.. 346

9. Id. Hail Insurance; Fixing Date of. State law binding 
company .after 24 hours from taking of application by local 
agent, and requiring company, if it would decline insurance 
upon receipt of application, to notify applicant by telegram, 
does not deprive of liberty of contract or deny equal protec-
tion. National Union Fire Ins. Co. v. Wanberg.................... 71

See Insurance.

10. Carriers; Adjustment of Claims; Penalties. State law 
requiring payment or rejection of freight claims within 90 
days of presentation, under penalty that, otherwise, claims 
shall stand as liabilities in full amount and recoverable in 
court, does not violate due process. Southern Ry. v. Clift. 316 

11. Id. Attorney’s Fees. Statute requiring prompt settle-
ment, under penalty of 7% on recovery and reasonable at-
torney’s fee, where judgment recovered for more than 
amount tendered by carrier, does not deny equal protection 
or due process. Chicago N. W. Ry. v. Nye Schneider 
Fowler Co..................................................................................... 35

12. Id. Such statutes are judged by their application in 
particular case; where result is fair and reasonable, they 
will be sustained; aliter where it is arbitrary, unequal and 
oppressive. Id.

13. Id. Excessive Penalty. Attorney’s fee for service in 
trial court and 7% interest on amount recovered, held not 
excessive; imposition of additional fee, for service in resist-
ing appeal by which carrier obtained reduction of excessive 
judgment, held unconstitutional. Id.

14. Id. Initial and Connecting; Szibrogation. State law mak- 
ing initial liable for default of connecting carrier, does not 
lack due process if former allowed subrogation against latter, 
whether subrogation founded on statute, common law, or 
equitable considerations. Id.

15. Id. Passenger Fares; Increases. Where vendee in con-
sideration of sale of electric road covenanted to operate at 
certain fare, change in fare made by state authority in 
public interest under laws existing when covenant made, 
does not deprive vendor of property. Ortega Co. v. Triay. 103
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16. Rates; Adequacy. Under Kansas Utilities Law, ad-
ministrative order authorizing increase over lower contract 
rates is void in absence of express finding, after hearing, 
that existing rates are unreasonable. Wichita R. R. v.
Public Util. Comm....................................................................... 48

17. Id. Legislative Power. Delegation of, is against con-
stitutional principle; administrative agencies granted author-
ity over rates must follow designated procedure and rules of 
decision. Id. j

18. Taxation.; Public Purpose; Benefits; Income Tax. Ob-
jection that tax on special class of persons and property for 
public purpose by which they are not benefited denies due 
process, does not apply to Massachusetts general income tax 
and use of funds to reimburse cities for educational salaries.
Knights v. Jackson...............................................  12

19. Id. Railroads. Operation by State being authorized by 
state constitution and laws, law authorizing operation by 
trustees and delegating to them power to determine ex-
penditures and imposition of taxes to pay deficits, held not 
to deprive city, which had leased to railway company, of 
property without due process. Boston v. Jackson................ 309

See III, 5, 6, supra.

20. Id. Ad Valorem Taxes, imposed through application of 
unit rule of assessment under N. Car. Revaluation Act, do 
not violate due process. Southern Ry. v. Watts.................... 519

21. Road Improvements ; Retroactive Legislative Ratifica-
tion. Legislature may validate tax, which was void when as-
sessed, for want of authority in officers who undertook im- 
provement. Charlotte Harbor Ry. v. Welles......................... 8

22. Sewer Districts: Benefits; Estoppel. Property owner 
who accepts benefits is estopped from maintaining suit in 
which, upon ground that maimer of constituting district and 
apportioning cost infringed constitutional rights, he seeks to 
cancel tax bill issued against his property. St. Louis Co. v.
Prendergast Co ........................................ 469

23. Estate Taxes. State law which, to reach property 
which has escaped taxation, taxes estates for period anterior . 
to death, but allows deductions where shown that taxes were 
paid or property not owned by decedent within period, does 
not deprive creditors and distributees of property. Bankers
Trust Co. v. Blodgett.................................................................... 647
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24. Id. Penalties. Delinquency of decedent may be penal-
ized by inflicting upon estate a penalty measured by discre-
tion of legislature. Id.

See VII, supra.

(4) Equal Protection of the Laws. See XI, 7, 9, 11-13, 
supra.

25. Taxation; Inequality. Arbitrary Assessment of prop-
erty at true value, while other like property is assessed lower, 
denies equal protection. Sioux City Bridge Co. v. Dakota 
Co    441

26. Id. Remedies. Assessment should be reduced to com-
mon level, since by no judicial proceeding can aggrieved 
owner compel reassessment of great mass of such property 
at true value. Id.

27. Id. What Constitutes Discrimination. Errors of judg-
ment in fixing assessment do not support claim of discrimi-
nation; there must be intentional violation of principle of 
practical uniformity. Id.

28. Id. Classification; Coal. Differences between anthracite 
and bituminous coals in properties and uses justify state
tax on one but not other. Heisler v. Thomas Colliery Co.. 245

29. Id. That useful products are obtained from bituminous 
which are not produced from anthracite, justifies policy 
favoring former. Id.

30. Id. Commercial Competition between these products 
is no reason against classifying them separately. Id.

See II, 1-5, supra.

31. Id. Railroads. Equality clause does not require that 
methods of assessing and equalizing state taxes shall be same 
as applied to other classes of property. Southern Ry. v.
Watts............................................................................................. 519

32. Id. Undervaluation, as compared with valuation of 
other property of same class, is valid if not intentional and 
systematic. Id. *

33. Id. North Carolina Franchise Tax, equal to 1/10% 
of value of each company’s property within State, is not an 
additional property tax, and does not violate equality clause. 
Id.
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XII. Eighteenth Amendment.

1. Enforcement; Concurrent State and Federal Power. Sec-
tion 2 intends that legislative power to make policy of 
Amendment effective shall exist in Congress within terri-
torial limits of United States, and that like power of States 
within their territory shall not cease to exist. United 
States n . Lanza............................................................................. 377

2. Id. Amendment did not displace consistent state laws; 
it is not source of state prohibitory power; effect is to re-
move restrictions on State’s power arising from Federal 
Constitution and to leave State free to enact prohibition 
laws effective within her borders. Id.

See VIII, 1, supra.

CONSTRUCTION. See Contracts; Lease; Statutes.
Maritime contracts. See Admiralty, 3-8.
Treaties. See Boundaries; Waters, 10.

CONSUL GENERAL. See Admiralty, 1.

CONTRACTS. Anti-Trust Acts, 3; Carriers, 10-13; Eminent 
Domain, 1; Insurance; Interstate Commerce Acts, I, 3-10, 
II, 3-5; Lease; Mortgage; Trade-Marks; Unfair Com-
petition, 4.
Impairment of. See Constitutional Law, III.
Maritime. See Admiralty, 3-8.
Corporate consolidation. See Corporations.
Cotton futures. See Brokers.
Guaranty; cancelation. See Equity, 11.
Foreign insurance companies. See Taxation, II, 28.
Rate contracts. See Carriers, 3; Gas Companies.

1. Sale; Performance; Law Governing. Contract by Cana-
dian owner made in New York with W, authorizing W to 
offer vessel for specified price and agreeing to pay commis-
sion which, after purchaser was procured, was rescinded 
because British Government’s consent could not be obtained, 
held made without reference to nationality of ship or to for-
eign law; was governed by, and valid under, law of New 
York; and owner’s disability was no defense to action for 
commission, even if, under British law, contract of sale was 
void. Gaston, Williams & Wigmore v. Warner.................... 201
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2. United States; Taking of Private Property; Tort; Im-
plied Contract. Unintentional injury to bridge pier in 
improving navigation, held at most in nature of a tort, and 
not a taking for which damages might be recovered on 
theory of contract. Keokuk Bridge Co. v. United States.. 125

3. Id. Where taking alleged as conclusion of fact from fact 
that United States, after having in past discharged battery 
over petitioner’s land, reinstalled guns with intention of so 
firing them, established fire control upon land and again 
discharged guns across it, the taking of a servitude, and an 
implied contract to pay, might be inferred; demurrer to 
petition should not have been sustained. Portsmouth Co.
v. United States................ ........................................................... 327

4. Id. Where acts amount to taking, without assertion of 
adverse right, contract to pay implied whether thought of or 
not. Id.

5. Id. Inventions; Contract or Option. Proposal that, in 
consideration of Navy Department’s building testing appa-
ratus, claimant would give option of using method, if found 
advantageous, by paying so much for each pound of ma-
terial dried, which was accepted and after test found unsatis-
factory, held not a contract that Department would use 
method, but an option or conditional obligation subject to 
termination when test proved unsatisfactory. Foley v.
United States............................................................................... 667

6. Id. Acquiescence. Silence and inactivity for 5 years after 
receiving notice that relations between parties were termi-
nated. Id.

7. Id. Modifying Obligation. Provisions authorizing Gov-
ernment to change obligations of other party do not permit 
officials to remould contract at will, but are confined to what 
was fairly within contemplation of parties when contract 
made. Freunds. United States.................................................. 60

8. Id. Mail Carriage; Increased Service. Stipulation au-
thorizing Postmaster General to establish service to and from 
like offices and stations to those named in contract, to be paid 
for at contract rate per mile of travel, does not authorize 
substitution of heavier and more expensive service. Id.

9. Id. Acquiescence. Contractors performing new service 
under protest, held not to have acquiesced in change. Id.
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10. Id. Quantum Meruit. Contractor who, under duress, 
performs service not called for by contract, may recover 
reasonable value of such service and fair profit. Id.

11. Id. Expenditures; Official Approval Conclusive. Under 
contract providing for reimbursement for actual net ex-
penditures approved by contracting officer, where contractor 
paid premium on bond to secure performance and payment 
was approved and repaid by contracting officer, action of 
latter held conclusive. United States n . Mason & Hanger
Co..................................................................................................... 323
See also'United States v. Northeastern Constr. Co.............. 326

12. Id. War Supplies; Termination; Contemplated Profits. 
Contractor who incurred expense under contract, but whose 
opportunity to perform and earn profit was cut short by 
cessation of hostilities and termination of contract in accord-
ance with its terms, cannot recover damages. Duesenberg 
Motors Co. v. United States...................................................  115

13. Id. Delay; Misrepresentation. Delay of Government 
in furnishing specifications for air-plane motors of foreign 
model, due to honest but mistaken beljef, shared by con-
tractor, that model was perfected and adequate specifica-
tions in existence, held not an actionable breach of repre-
sentation. Id.

14. Id. Time, held of the essence for Government, but not 
for contractor. Id.

CONVERSION. See Game; Mines and Mining, 2-4; Public 
Lands, VI, 4.

CONVEYANCE. See Mines and Mining, 5; Public Lands, VI; 
Taxation, I, 6, 7; Waters, 8-14.

CORPORATIONS. See Gas Companies.
Charities; income tax. See Taxation, I, 4.
Foreign. See Insurance; Jurisdiction, II, 4-7; Taxation, 
II, 28.
Emergency Fleet Corporation; conspiracy to defraud. See 
Criminal Law, 2.
1. Consolidation; Injunction; Indispensable Parties. In suit 
by shareholder to enjoin execution of consolidation agree-
ment alleged to be unlawful, which was subject to ratifica-
tion by shareholders, one of corporations which held shares
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of other is indispensable party to so much of bill as sought 
to enjoin it from voting them and to enjoin other from per-
mitting it to do so, but not as to so much as sought to en-
join other from consummating consolidation. General Inv.
Co. v. Lake Shore Ry...................................................................  261

2. Id. Shareholder’s Bill. When holder of minute in-
terest seeks to enjoin consolidation with other railroads as 
contrary to state law, but allegations show control com-
plained of existed through stock ownership, and exhibit no 
objection by State or other shareholders, bill must show in 
what respects law is to be violated and that injury Will result 
to private rights. Id.

COSTS:
Attorneys’ fees. See Carriers, 5, 6;

COTTON FUTURES ACT. See Brokers.

COUNTERCLAIM. See Equity, 11, 12.

COURT OF CLAIMS. See Jurisdiction, III, 10.

COURTS. See Admiralty, 1, 2; Constitutional Law; Equity; 
Evidence; Judgments; Jurisdiction; Limitations; Manda-
mus; Pleading; Procedure; Statutes.
Administrative, decisions. See Carriers, 1-3; Constitutional 
Law, XI, 7; Gas Companies; Indians, 1, 2; Interstate Com-
merce Acts, I, 12, 14, 16; II; Taxation, I, 6, 7; II, 16-19, 
25, 26; Unfair Competition, 1-3; Waters, 4—7.

CREDITORS. See Admiralty, 3-8; Bankruptcy Act; Taxa-
tion, II, 29.

CRIMINAL LAW:
Conspiracy. See Anti-Trust Acts, 4-8.
Double jeopardy. See Constitutional Law, VIII, 1; Intoxi-
cating Liquors, 6.
Penalty or tax; injunction. See Equity, 13.
Penal.statutes; construction. See Statutes, 4, 5.

1. Offenses Against Government; Locus; High Seas; For-
eign Country; Jurisdiction. Criminal statute dealing with 
acts injurious to United States and capable of perpetration ' 
without regard to locality, applies to citizens upon high seas 
or in foreign country. United States v. Bowman.................. 94
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2. Id,. Conspiracy to Defraud; Emergency Fleet Corpora-
tion. Crim. Code, § 35, applies to citizens who, on high seas 
or in foreign country, conspired to defraud Fleet Corporation 
by obtaining allowance of false claim. Id.

3. Id. Venue; Jud. Code, § 1^1 • Citizens while in foreign 
country are subject to penal laws of United States passed to 
protect itself and its property; for infractions abroad, are 
triable in district where first brought. Id.

4. Retroactive Penal Law. Act of Congress cannot make 
past conduct criminal by purporting to construe former act 
as having been in force at time when this Court held it was 
repealed. United States v. Stafoff.......................................... 477

5. Id. Indictment; Effect of Repeal. Conviction upon in-
dictment under R. S. §§ 3258, 3281, 3282, repealed, cannot 
be sustained under Prohibition Act by spelling out acts vio-
lative of that statute from the indictment. Id.

See also Intoxicating Liquors, 1-3.

6. Indictment; Exceptions. Indictment based on general 
statutory provision defining offense need not negative matter 
of an exception made by proviso or other distinct clause, 
whether in same section of elsewhere. McKelvey v. United 
States............................................................................................. 353

7. Public Lands; Obstructing Free Passage. Act of Feb. 25, 
1885, § 3, applies to transient acts of force and intimidation 
as well as to continuing obstacles such as a fence or armed 
patrol. Id.

8. Id. Agents. Punishment for offenses defined by act not 
confined by § 4 to persons acting as owner or agent. Id.

9. Id. Power of Congress to punish intentional obstruction 
to free passage over public lands within State, accom-
plished by acts of violence, without interfering with State 
power to punish acts of violence as such. Id.

10. Narcotics; Revenue Act 1919. Criminal liability as pur-
chaser, not confined to class who must register and pay 
special tax; so construed, act is within revenue power.
Uni ted States v. Wong Sing........................................... 18

CUMMINS AMENDMENT. See Interstate Commerce Acts, I, 
4; II, 3, 4.
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Page.
CUSTOM. See Constitutional Law, XI, 1; Game, 6; Party 

Walls, 2.

CUSTOMS LAW:
Inspectors; appointment and compensation. See Officers.

DAMAGES. See Admiralty, 3, 4; Anti-Trust Acts, 5, 8-11;
Carriers, 4, 11, 13; Contracts, 2, 10, 12; Election of Reme-
dies; Game; Interstate Commerce Acts, I, 4-6, 13-17;
Lease, 2; Mines and Mining, 2-4; Party Walls, 5.

Conversion; Good Faith; Mistake of Law. Damages, re-
coverable by land owner, for mussels taken by trespass 
but in belief of right due to mistaken interpretation of 
state game laws, limited to value at time of conversion.
McKee v. Gratz....................................... 127

DEEDS. See Mines and Mining, 5; Public Lands, VI; Taxa-
tion, I, 6, 7; Waters, 8-14.

DEMURRER. See Pleading, 2.

DESCENT AND DISTRIBUTION. See Taxation, II, 29-31.

DESERT LANDS. See Public Lands, IV.

DISTRAINT. See Intoxicating Liquors, 4.

DISTRICT OF COLUMBIA. See Party Walls, 1-4.

DISTRICT COURT. See Admiralty, 1, 2; Jurisdiction, I, II,
III, 1, 3-9; V; Procedure, II, V, VI, 1, 6; 9, 10.

DIVERSE CITIZENSHIP. See Constitutional Law, IV; Juris-
diction, I, 5; V, 3-15.

DRUGS. See Criminal Law, 10.

DUE PROCESS. See Constitutional Law.

DURESS. See Contracts, 8-10.

EASEMENTS. See Party Walls.

EIGHTEENTH AMENDMENT. See Constitutional Law, XII.
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ELECTION OF REMEDIES: Page.
United States; Land Patents; Fraud; Cancelation; Damages. 
Where Government sues to annul patents for fraud, and 
persists in suit after defendant has pleaded statute of limita-
tions, and plea sustained and bill dismissed, it cannot after-
wards sue at law for damages for fraud. United States v. 
Oregon Lumber Co.......................................................................  290

EMERGENCY FLEET CORPORATION. See Criminal Law, 2.

EMINENT DOMAIN:
1. Municipalities; Contract Impeding Exercise. Power oi 
eminent domain cannot be contracted away; contract of 
that kind not within protection of Federal Constitution. 
Galveston Wharf Co. v. Galveston.............................................. 473

See also Jurisdiction, III, 5.
2. Public Streets; Rights Acquired. Rights of public in 
street, purchased or laid out by eminent domain, are those 
it has paid for. Pennsylvania Coal Co. v. Mahon.................. 393

3. Railroads; Federal Control Act. Government operates 
leased railroad not as lessee, but under right in nature of 
eminent domain. North Carolina R. R. v. Lee.................. 16

EMPLOYER AND EMPLOYEE. See Employers’ Liability 
Act; Officers.

EMPLOYERS’ LIABILITY ACT:
1. Limitations; New Action; Amendment. Where facts al-
leged constitute wrong either under state law or federal act, 
according to nature of employment, an amendment alleging 
interstate employment does not introduce new action, and 
is allowable after 2 year limitation of federal act has run. 
New York Cent. R. R. v. Kinney...........................................  340

2. Injury by Co-Employee. Railroad not liable for injury 
from wanton, wilful act of employee, out of course of em-
ployment. Davis v. Green.............................. 349

3. Id. Interstate Commerce; Evidence. Where case tried 
upon warranted assumption that parties were engaged in in-
terstate commerce, defendant cannot be deprived on review 
of rights under federal act, upon ground that such employ-
ment not adequately proved. Id.

EQUAL PROTECTION OF THE LAWS. See Constitutional
Law, XI (4).
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EQUITY. See Judgments, 4, 6. page.
Pleading; construction by state court. See Jurisdiction, 
III, 19.
Equitable and legal remedies. See Election of Remedies.
Injunction. See 13-17, infra; Anti-Trust Acts, 1; Jurisdic-
tion, I, 3-5, 9; III, 19; Waters, 2.
Preliminary injunction. See Jurisdiction, III, 7, 8; V, 17-
19; Trade-Marks.
Rules. See 3, 9,12, infra; and Jurisdiction, V, 18.
Subrogation. See Carriers, 7.
Trusts; charities. See Taxation, I, 4.

1. Master. Findings of fact, made after seeing and hearing 
witnesses, and supported by evidence, accepted by this 
court. Mason v. United States.................................................. 545

2. Actions at Law; Equitable Defenses; Jud. Code, § ^746; 
Interpleader. Where defendant, sued in District Court for 
money had and received, answers it is stakeholder, offers to 
pay into court, and prays other claimants be made parties, 
and that defendant be discharged, proceeding becomes an 
equitable one—an interpleader. Liberty Oil Co. v. Condon 
Natl. Bank...........................?....................................................... 235

3. Id. Transfer to Equity Side. While not expressly required 
by Equity Rule 22 or by statute, there is authority (Jud. 
Code, §§ 274b, 274a) to transfer such case to equity side; 
failure to order transfer does not deprive suit of equitable 
character. Id.

4. Id. Review; Appeal or Error. Jud. Code, §§ 274b and 
274a, although not creating one form of civil action, permit 
changes from law to equity, and vice versa. Id.
5. Id. Where action at law is converted into interpleader, 
it is to be treated, by trial and appellate courts, as proceed-
ing in equity; issue is triable by court; judgment review-
able as in equity. Id.

6. Id. Judgment of Appellate Court; Jud. Code, § #74&. 
Whether review sought by writ of error or appeal; appel-
late court may render such judgment upon record as law 
and justice require. Id.

7. Id. Trial of Equitable Issues First; Jury. Where equi-
table defense is interposed to action at law, equitable issue 
should first be disposed of; if issue at law remains, it is tri-
able to jury. Id.

See also Constitutional Law, X.
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EQUITY—Continued. Page.
8. Reversal of Judgment on Pleadings; Hearing on Issues 
in Lower Court. Where plaintiff in equity successfully 
moves for judgment on pleadings, reserving right to adduce 
evidence on issues of mixed law and fact, decree of reversal 
should accord plaintiff that opportunity and not dismiss bill. 
Wichita R. R. v. Public Util. Comm........................................ 48

9. Supplemental Bill. Office is to introduce matters oc-
curring after filing of original bill, or not then known to 
plaintiff (Equity Rule 34); but not to shift right in which 
plaintiff sues or change character of suit. General Inv. Co. 
v. Lake Shore Ry.......................................................................... 261

10. Id. Leave to File, addressed to sound discretion of 
court. Id.

11. Cancelation; Guaranty; Adequate Legal Remedy. In 
suit to cancel written guaranty for fraud, defense that plain-
tiff has adequate remedy at law by defending actions by 
defendant on guaranty, is waived by defendant where, 
without insisting upon it, he introduces proof, under counter-
claim for amount of guaranty, putting instrument in evi-
dence. American Mills Co. v. American Surety Co..............360

12. Answer; Counterclaim. Equity Rule 30, requiring an-
swer to state any counterclaim arising out of transaction 
which is subject matter of suit, applies only to equitable, 
not legal, claims. Id.

13. Injunction; Unconstitutional Tax; R. S. § 3334. Penal-
ties and so-called taxes for violations of Prohibition Act can-
not be imposed and summarily enforced by distraint of 
property, without notice and hearing; § 3224 does not pre-
clude injunctive relief against such unlawful action. Regal 
Drug Co. v. Wardell...................................................................... 386

14. Id. Corporate Consolidation; Indispensable Parties. In 
suit by shareholder to enjoin execution of consolidation 
agreement alleged to be unlawful, which was subject to rati-
fication by shareholders, one of corporations which held 
shares of other is indispensable party to so much of bill as 
sought to enjoin it from voting them and to enjoin other 
from permitting it to do so, but not as to so much as sought 
to enjoin other from consummating consolidation. General 
Inv. Co. v. Lake Shore Ry.....................  £61

45646°—23------50
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15. Id. Bill by Shareholder. When holder of minute 
interest seeks to enjoin consolidation with other railroads 
as contrary to state law, but allegations show control com-
plained of existed throrgh stock ownership, and exhibit no 
objection by State or other shareholders, bill must show in 
what respects law is about to be violated and that injury 
will result to his private rights. Id.

16. Id. Trespass. Local Rule of Damages, in cases of con-
version, is binding on federal courts, sitting in State, in suits 
in equity involving title to land there situate and seeking to 
restrain continuing trespasses upon it, in which damages for 
conversion are claimed as incident to equitable relief. Mason
v. United States........ i.............................. 545

17. Id. Federal Equity Jurisdiction, when not impaired 
by enforcing state statutory rule of damages in federal 
court. Id.

18. Conformity Acts. Provision that laws of States shall be 
rules of decision in trials at common law in federal courts, 
does not by implication exclude such laws as rules of decision 
in equity suits. Id.

EQUITY RULES. See Equity, 3, 9, 12; Jurisdiction, V, 18.

EROSION. See Boundaries, 7-9.

ERROR AND APPEAL. See Jurisdiction; Procedure.

ESTATES OF DECEDENTS. See Taxation, I, 4; II, 29-31.

ESTOPPEL. See Election of Remedies; Interstate Commerce
Acts, I, 6.
1. Assertion of Constitutional Right; Sewer Districts; Bene-
fits. Property owner who accepts benefits is estopped from 
maintaining suit in which, upon ground that manner of con-
stituting district and apportioning cost infringed constitu-
tional rights, he seeks to cancel tax bill issued against his 
property. St. Louis Co. v. Prendergast Cot..........................469

2. United States; Existence of Survey. United States not 
estopped to question existence of survey by statements in 
correspondence by officials of Land Department. Jeems 
Bayou Club v. United States... ... . ...............   561
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EVIDENCE. See Equity, 8; Interstate Commerce Acts, I, 8, 9,
16, 17; Mortgage; Negligence.
Burden of proof. See 1-3; infra; and Bankruptcy Act.
Findings. See Boundaries, 1-6; Gas Companies; Pro-
cedure, VI, 6-8; Unfair Competition, 1-3.
Interstate employment. See Employers’ Liability Act, 3.
License or custom. See Game, 5.
Presumption. See Admiralty, 5, 6; Gas Companies, 2; In-
terstate Commerce Acts, I, 6; Party Walls, 3.

1. Burden of Proof, is one thing, and necessity of producing 
evidence to meet that already produced another. Hill v.
Smith ............................................... 592

2. Id. Federal Question. Question of burden of proof may 
amount to federal question, when intimately involving sub-
stantive rights under federal statute. Id.

3. Id. Avulsion. Party asserting course of river has 
changed by avulsion, has burden of proving it. Oklahoma 
v. Texas ............................................. 606

4. Sufficiency. Evidence of avulsive change held insufficient 
in some instances and sufficient in others. Id.

5. Proof under Counterclaim; Waiver of Defense of Ade-
quate Legal Remedy. In suit to cancel written guaranty for 
fraud, defense that plaintiff has adequate remedy at law by 
defending actions by defendant on guaranty, is waived by • 
defendant where, without insisting upon it, he introduces 
proof, under counterclaim for amount of guaranty, putting 
instrument in evidence. American Mills Co. v. American 
Surety Co......................................................................................360

6. Evidence of Understanding Between Broker and Cus-
tomer, held to justify interpreting customer’s telegraphic 
stop order as directing sale at prices specified in order, or 
at next best price possible. Browne v. Thorn...................... 137

EXCESS PROFITS. See Taxation, I, 5.

EXCHANGES. See Brokers.

EXCISE TAXES. See Constitutional Law, V,
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EXECUTIVE OFFICERS, See Carriers, 10; Contracts, 5, 8, 
11; Officers; Public Lands, II, 2, 3, 5; III, 1; VI, 3, 4.
Administrative decisions. See Carriers, 1-3; Constitu-
tional Law, XI, 7; Gas Companies; Indians, 1, 2; Inter-
state Commerce Acts, I, 12, 14, 16; II; Taxation, I, 6, 7; 
II, 16-19, 25, 26; Unfair Competition, 1-3; Waters, 4r-7. 
Injunction; state water appropriation. See Waters, 2.
Id. Unconstitutional tax. See Equity, 13.
Consul General. See Admiralty, 1.
Substitution. See Parties, 2.

EXECUTORS AND ADMINISTRATORS. See Taxation, I, 
4; II, 29, 30.

EX POST FACTO LAWS. See Constitutional Law, VII.

EXPRESS COMPANIES. See Interstate Commerce Acts, I, 
3-6; II, 3, 4.

FACTS. See Evidence; Judgments, 5; Pleading, 2.
Administrative decisions. See Carriers, 1-3; Constitu-
tional Law, XI, 7; Gas Companies; Indians, 1, 2; Inter-
state Commerce Acts, I, 12, 14, 16; II; Taxation, I, 6, 7; 
II, 16^19, 25, 26; Unfair Competition, 1-3; Waters, 4-7. 
Findings; lower courts. See Procedure, VI, 6.
Id. Court of Claims. See id., 7.
Id. Master. See id., 8.
Id. Federal Trade Coinmission. See Unfair Competition, 

,1-3.
Presumption. See Admiralty, 5, 6; Gas Companies, 2;
Interstate Commerce Acts, I, 6; Party Walls, 3.

FEDERAL CONTROL. See Carriers, 8-10.

FEDERAL EMPLOYERS’ LIABILITY ACT. See Employ-
ers’ Liability Act.

FEDERAL QUESTION. See Estoppel, 1; Jurisdiction, III, 4, 
5, 12-17; V, 3; VI, 1.

FEDERAL TRADE COMMISSION. See Unfair Competition.

FEES:
Attorneys. See Carriers, 5, 6.

FIFTH AMENDMENT. See Constitutional Law, VIII.
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FINAL JUDGMENT. See Jurisdiction, III, 1, 6, 21. Page.

FORECLOSURE. See Mortgage.

FOREIGN COUNTRIES. See Admiralty, 1; Criminal Law, 
1-3.

FOREIGN LAW. See Contracts, 1.

FOURTEENTH AMENDMENT. See Constitutional Law, XT.

FRANCHISES. See Taxation, II, 20-22.

FRAUD. See Constitutional Law, II, 5; Criminal Law, 2; 
Equity, 11; Indians, 2; Mines and Mining, 1; Public Lands, 
V, VI, 1.

FRAUDS, STATUTE OF. See Brokers, 3.

GAMBLING. See Brokers, 1.

GAME:
1. Title; State Regulation. Missouri law declaring title to 
birds, game and fish shall be in the State, speaks only in aid 
of State’s power of regulation, leaving land owner’s property 
in them otherwise unaffected. McKee v. Gratz.................... 127

2. Id. Live Mussels, having fixed habitat in bottom of 
stream, are in possession of owner of land, as are mussel 
shells piled on bank. Id.
3. Id. Live mussels in stream are not part of realty, 
within Missouri statute allowing triple damages for digging 
and carrying away part of realty. Id.

4. Id. Conversion. Such possession will support recovery 
of damages for conversion by trespasser. Id.

5. Id. Implied License; Custom. License to take mussels 
from uninclosed places implied from custom,—more readily 
where statutory prohibitions are limited to enclosed land, 
private ponds, etc. Id.
6. Id. Questions for Jury. Existence of Custom and 
License, and whether it extends beyond occasional uses to 
systematic extraction of mussels in large quantities for com-
mercial use, held for jury. Id.

7. Id. Damages, by land owner, for mussels taken by tres-
pass but in belief of right due to mistaken interpretation of 
state game laws, limited to value at time of conversion. Id.
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GAS COMPANIES: Page.
1. Rate Increases; Administrative Findings; Kansas Utility 
Law. Increase over lower contract rates not permissible 
in absence of finding by Commission, after hearing and in-
vestigation, that existing rates are unreasonable. Wichita 
R. R. v. Public Util. Comm...................................................... 48

2. Id. Presumption. Such finding not supplied by infer-
ence and reference to averments of petition invoking action 
of Commission. Id.

GRAZING. See Lease.

GUARANTY. See Equity, 11.

HEARING. See Constitutional Law, XI, 2; Equity, 8; Gas 
Companies.

HEPBURN ACT. See Interstate Commerce Acts, I, 1, 2.

HIGHWAYS. See Eminent Domain, 2; Mines and Mining, 5;
Taxation, II, 26.

HOMESTEADS. See Public Lands, II.

INCOME TAX. See Taxation, I, 4, 5; II, 9, 22.

INDIANS. See Lease.
1. Dawes Commission. Enrollment, of one as Creek Indian 
alive on Apr. 1, 1899, amounts, when approved by Secretary 
of Interior, to judgment in adversary proceeding, estab-
lishing existence of individual and right to membership.
United States v, Atkins.............................................................. 220

2. Id. Fraud and Mistake; Cancelation; Collateral Attack. 
Action of Commission not subject to attack by United States 
alleging person enrolled never existed and that enrollment 
was procured by fraud and resulted from mistake of law and 
fact. Id.

3. Osage Reservation; Boundary; Arkansas River. Where 
act of Congress establishing reservation described west 
boundary as “ the main channel,” and deed to United States 
for Osages by Cherokees described land by townships “ on 
the left bank,” deed is to be interpreted in conformity with 
act; act carried title to land in river bed out to main chan-
nel. Brewer Oil Co. v. United States...................................... 77
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4. Id. Evidence; Navigability. Findings of lower courts 
that Arkansas River along Osage Reservation in Oklahoma is 
not navigable, accepted. Id.

See also Waters, 9-14.

INDICTMENT. See Criminal Law, 5, 6.

INFANTS. See Negligence.

INFRINGEMENT. See Patents for Inventions; Trade-Marks.

INJUNCTION. See Anti-Trust Acts, 1; Equity, 13-17; Juris-
diction, I, 9; III, 19; Waters, 2.
Proceedings in state courts. See Jurisdiction, I, 3-5. 
Unconstitutional tax. See Equity, 13.
Preliminary injunction. See Jurisdiction, III, 7, 8; V, 
17-19; Trade-Marks.

INSURANCE. See Taxation, II, 28.
1. Hail; When Policy in Force. North Dakota law binding 
company after 24 hours from taking of application by local 
agent, and requiring company, if it would decline insurance 
upon receipt of application, to notify applicant by telegram, 
does not deprive of liberty of contract or deny equal pro-
tection. National Union Fire Ins. Co. v. Wanberg.............. 71 

2. Id. Classification; Reasons. Public interest arising from 
sudden and localized losses by hail, high premium rate, etc., 
justify special legislative treatment; foreign corporation may 
not complain that time requirements bear more heavily upon 
foreign than local companies. Id.

3. Id. Statute being valid, applicant’s agreement that his • 
application shall not take effect until received and accepted 
at company’s agency, is void. Id.

INTERIOR, SECRETARY OF. See Indians, 1; Public Lands, 
II, 2, 3; VI, 3, 4.

INTERNAL REVENUE. See Constitutional Law, V; Intoxi-
cating Liquors, 2-5; Taxation, I.

INTERNATIONAL LAW. See Boundaries; Contracts, 1; 
Naturalization.
Foreign vessels; immunity. See Admiralty, 1.
Crimes; on high seas and in foreign countries. See Criminal 
Law, 1-3.

INTERPLEADER. See Equity, 2-7.



792 INDEX.

Page.
INTERSTATE COMMERCE. See Anti-Trust Acts; Constitu-

tional Law, II; Interstate Commerce Acts; Unfair Com-
petition; Waters. 4r-7.
Employment in. See Employers’ Liability Act, 3.

Logging; Temporary Interruption of Interstate Journey. 
Floating logs, under owner’s control, which, in course of 
continuous interstate journey, are temporarily detained be-
cause of high water, held in interstate commerce. Cham-
plain Realty Co. v. Brattleboro......................... 366

INTERSTATE COMMERCE ACTS. See Anti-Trust Acts; 
Carriers, 8-10; Employers’ Liability Act; Trade-Marks; 
Unfair Competition.

I. Shipper, Passenger and Carrier. See II, 2-5, infra.
1. Hepburn Act; Free Passes. Congress took over subject 
to exclusion of state laws, not only as to what passes may be 
issued and used, but also as to their limitations, conditions 
and effect upon rights and responsibilities of passenger and 
carrier. Kansas City So. Ry. v. Van Zant...........................  459

2. Id. Assumption of Risk. Condition in pass issued under 
Hepburn Act that user assumes all risk of personal injury, 
is valid. Id.
3. Express Receipts. Stipulation not rendered unlawful by 
presence of others which are so, but which are separable and 
inapplicable to shipment in question. American Ry. Express 
Co. v. Lindenberg.......................................................................  584

4. Id. Declared Value; Signature of Shipper. Cummins
• Amendment, allowing carrier, when authorized, to establish 

rates dependent upon value declared in writing by shipper 
or agreed upon in writing as released value, does not require 
signature of shipper. Id.
5. Id. Shipper, by receiving and acting upon receipt, for 
interstate shipment, signed only by, carrier, assents to its 
terms, and it thereby becomes written agreement of parties. 
Id.
6. Id. Limitation of Liability; Estoppel. Where terms of 
receipt and carrier’s schedules show charge was based upon 
specified valuation, by which carrier’s liability was to be 
limited, shipper is presumed to have known this, and is 
estopped from asserting higher value. Id.
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7. Interstate Character of Shipment. Depends upon essen-
tial character of movement; not necessarily determined by 
contract between shipper and carrier. Balt. & Ohio S. W.
R. R. v. Settle........................................ 166

8. Id. Neither through billing, uninterrupted movement, 
continuous possession by carrier nor unbroken bulk, (though 
common incidents) is essential of interstate shipment; their 
presence or absence may be evidence of intention. Id.

9. Id. Combination of Interstate and Local Rates. Where 
shipper bills goods from one State to point in another and 
after delivery reships to another point in second State on 
local bills, intending throughout to move them to this desti-
nation and interrupting movement only to take advantage 
of local rate, his intention determines, as matter of law, es-
sential nature of entire movement as one in interstate com-
merce. Id.

10. Id. Discrimination. In such case, through interstate 
rate is the only lawful rate; misuse of intermediate rates is 
contrary to Commerce Act. Id.

11. Anti-Trust Act; Rates. Legality determined by Com-
merce Act; fact that rate results from conspiracy in viola-
tion of Anti-Trust Act does not necessarily render it illegal. 
Keogh v. Chicago & N. W. Ry................................................ 156

12. Id. Combination of Carriers to Fix Rates, may be illegal 
under Anti-Trust Act, even though rates are reasonable and 
approved by Commission. Id.

13. Id. Remedies of Private Shipper. Triple Damages 
§ 7. Not recoverable by shipper, on ground that he lost 
benefit of rates still lower which, but for conspiracy, he 
would have enjoyed. Id.

14. Id. Commerce Act, gives remedy against discriminatory 
rates; Congress did not intend further remedy under § 7, 
Sherman Act, and a fortiori none where rates fixed by con-
spiracy were found legal by Commission. Id.

15. Id. Illegal Preference. Legal right of shipper respecting 
rates is measured by published tariff; to permit higher 
recovery under § 7 would give shipper illegal preference. Id.
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16. Id. Evidence of Non-Discriminatory Character. Re-
covery would depend on shipper’s proving lower rates would 
have been non-discriminatory—a question which must first 
be submitted to Commission, yet which is not within its 
cognizance, because hypothetical. Id.

17. Id. Damages to shipper from higher rates could not 
be proved by facts from which their existence and amount 
were logically and legally inferable, but are purely specu-
lative. Id.

II. Proceedings and Powers of Commission. See 1,12-16, supra.
1. Judicial Review; Decision of Merits. Mandamus will not 
lie to compel Commission to set aside decision upon merits 
and decide matter in another, specified way. Interstate 
Com. Comm. v. Waste Merchants Assn.................................. 32

2. Approval of Rates; Effect. Commission’s approval of 
rates as reasonable and non-discriminatory fixes their char-
acter as such in relation to shipper who took part in pro-
ceedings. Keogh n . Chicago & N. W. Ry................................ 156

3. Cummins Amendment; Rates; Declared Value. Where 
Commission authorized companies to maintain express rates 
depending upon declared or agreed values and authorized 
new form of receipt, and thereafter a company not party 
to proceeding published and filed tariff containing the new 
receipt and put tariff in effect, presumed that action of com-
pany was authorized by Commission. American Ry. Ex-
press Co. n . Lindenberg.............................................................. 584

4. Id. Signature of Shipper. Amendment allowing carriers, 
when authorized, to establish rates dependent upon value 
declared in writing by shipper or agreed upon in writing as 
released value, does not require signature of shipper. Id.

5. Limitations; Bill of Lading. Finding of Commission that 
stipulation that actions for loss, damage or delay be insti-
tuted within 2 years is unreasonable, held not binding in 
particular case. Leigh Ellis & Co. v. Davis............................ 682

See Carriers, 10-13.

INTERSTATE COMMERCE COMMISSION. See Interstate
Commerce Acts, I, 12, 14, 16; II.

INTERVENTION. See Jurisdiction, V, 4.
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Page.
INTOXICATING LIQUORS. See Constitutional Law, XII.

1. Power of Congress, to tax prohibited beverages. United
States v. Stafoff...........................................................................  477

2. Prohibition Act; Revenue Laws; Penal Provisions; Re-
peal. As applied to criminal prosecutions for carrying on 
business without having paid special tax, for keeping un-
registered still, for distilling without having given bond, and 
for making mash in unauthorized distillery—R. S. §§ 3242, 
3258, 3281, 3283, respectively, were repealed by Prohibition 
Act; these laws were revived by Act of 1921 as to conduct 
subsequent to its enactment. Id.
3. Id. Indictment; Effect of Repeal. Conviction upon in-
dictment under R. S. §§ 3258, 3281, 3282, repealed, cannot 
be sustained under Prohibition Act by spelling out acts vio-
lative of that statute from the indictment. Id.

See also Criminal Law, 4, 5.

4. Id. Penalties and so-called taxes for violations cannot 
be imposed and summarily enforced by distraint of prop-
erty, without notice and hearing. Regal Drug Co. v. War-
dell ................................................................................................. 386

5. Id. Injunction, R. S. § 3224, does not preclude injunctive 
relief against such unlawful action. Id.

6. Id. Manufacture; Transporting and Selling; Prosecution 
Under State and Federal Law. Conviction in state court 
under state law, does not bar prosecution in federal court 
under National Prohibition Law for same acts. United 
States v. Lanza.............................................................................  377

IRRIGATION. See Public Lands, IV; Waters, 2, 3.

JAPANESE. See Naturalization.

JEOPARDY. See Constitutional Law, VIII, 1.

JUDGMENTS. See Procedure, VI.
Finality. See 2, infra; and Jurisdiction, III, 1, 6.
Collateral attack; finding of Dawes Commission. See Indi-
ans, 1, 2.
For attorney’s fees. See Constitutional Law, XI, 11-13. 
Administrative decisions. See Carriers, 1-3; Constitu-
tional Law, XI, 7; Gas Companies; Indians, 1, 2; Inter-
state Commerce Acts, I, 12, 14, 16; II; Taxation, I, 6, 7; 
II, 16-19, 25, 26; Unfair Competition, 1-3; Waters, 4-7.
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1. Original Cases. Modified Final Decree enjoining Colo-
rado and officers from taking, under irrigation appropriation, 
more than specified amount of water. Wyoming v. Colorado. 1

2. Finality; Rehearing. State law declaring “ either party ” 
may file petition for rehearing within stated time after judg-
ment does not refer to successful party or defer finality for 
purposes of review by adversary. Southern Ry. v. Clift... 31G

3. Res Judicata; Former Decision of Federal Question. De-
cision of state court disposing of federal question by follow-
ing decision on former appeal as law of case, does not rest 
on independent, non-federal ground of res judicata. Id.

4. Effect of Decision on First Appeal; Hearing on Other 
Questions. Where decree'' of District Court dismissing bill 
was affirmed by Court of Appeals as to part of bill but as to 
remainder was reversed upon ground that, as to that part, 
dismissal was erroneously based on defect of parties, upon 
return of case, other objections to part not considered on 
appeal may be considered by District Court, and by Court 
of Appeals on second appeal. General Inv. Co. v. Lake 
Shore Ry....................................................................................... 261

5. Judgment on Pleadings; Reversal; Hearing on Issues of 
Fact in Lower Court. Where plaintiff in equity success-
fully moves District Court for judgment on pleadings, re-
serving right to adduce evidence on issues of mixed law and 
fact, decree of reversal by Court of Appeals should accord 
plaintiff that opportunity and not dismiss bill. Wichita 
R. R. v. Public Util. Comm...................................................... 48

6. Form. Decree of Dismissal of bill for want of jurisdic-
tion should be without prejudice. General Inv. Co. v. Lake 
Shore Ry....................................................................................... 261
7. Joint Trespassers; Damages. Where some of joint tres-
passers extract oil and pay royalties to others who share 
none of mining cost, all are liable for amount of royalties 
without deduction of expenses; but decree against all for 
royalties and against operating trespassers for net proceeds, 
in so far as it allows double recovery of royalties, is errone-
ous. Mason v. United States................................................... 545

8. Naturalization; Validity. Judgment purporting to na-
turalize persons whose ineligibility appears on its face, is 
void. Yamashita v. Hinkle...................................................... 199
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JUDICIAL CODE. See Equity, 2—6; Jurisdiction. pagc.

JURISDICTION:
I. Jurisdiction of Federal Courts Generally, p. 797.

II. Jurisdiction Over the Person, p. 798.
III. Jurisdiction of This Court:

(1) Over Circuit Court of Appeals, p. 799.
(2) Over District Court, p. 799.
(3) Over Court of Claims, p. 800.
(4) Over State Courts, p. 800.

IV. Jurisdiction of Circuit Court of Appeals, p. 801.
V. Jurisdiction of District Court, p. 801.

VI. Jurisdiction of State Courts, p. 803.
See Admiralty, 1, 2; Constitutional Law; Equity; Judg-
ments, 8; Procedure.
Administrative decisions. See Carriers, 1-3; Constitu-
tional Law, XI, 7; Gas Companies; Indians, 1, 2; Inter-
state Commerce Acts, I, 12, 14, 16; II; Taxation, I, 6, 7; 
II, 16-19, 25, 26; Unfair Competition, 1-3; Waters, 4r-7. 
Certiorari. See III, 2, 14, infra.
Crimes; on high seas and in foreign countries. See Criminal 
Law, 1-3.
Conformity Acts. See Procedure, II.
Federal question. See III, 4, 5, 12-17; V, 3; VI, 1, infra;
Estoppel, 1.
Final judgment. See III, 1, 6, 21, infra.
Local law. Ill, (4); V, 3, infra; Procedure, II.
Local suit. See II, 5, infra.
Moot cases. See III, 19, infra.

I. Jurisdiction of Federal Courts Generally.
Conformity Acts; applying local rule of damages in equity 
suits. See Procedure II.

1. Judiciary Act 1888; Revision. No change in meaning of 
Act 1888 was intended by rearrangement in Jud. Code. Gen-
eral Inv. Co. v. Lake Shore Ry............................... .’...............  261

2. Id. General Jurisdiction. Purpose of act to contract 
jurisdiction of Circuit Courts affords no basis for subtract-
ing from its provisions where definite and free from am-
biguity. Lee v. Ches. & Ohio Ry.............................................. 653

3. Enjoining Proceedings in State Court of concurrent juris-
diction, where federal court first acquired jurisdiction of 
subject matter, and effect would be to defeat federal juris-
diction, Kline n . Burke Constr. Co.............................   226
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4. Id. Actions In Personam. No basis for injunction where 
actions in both causes are in personam, seeking only money 
judgments. Id.

5. Id. Right to Sue in Federal Court a citizen of another 
State, is not a right granted by Constitution, and affords 
no ground upon which federal court may enjoin counter 
action, on same contract, in state court. Id.

6. Appeal or Error; Actions at Law; Equitable Defenses. 
Where action at law converted into interpleader, it is to be 
treated by trial and appellate courts as proceeding.in equity; 
issue is triable by court; judgment reviewable as in equity 
and not at law. Liberty Oil Co. v. Condon Natl. Bank........ 235

7. Id. Appellate Court; Disregarding Technical Errors; 
Jud. Code, § 269. Appellate courts are to give judgment 
without regard to technical errors, defects, or exceptions, 
not affecting substantial rights of parties. Id.

8. Id. Jud. Code, § ^Jfb. Whether review sought by 
writ of error or appeal, appellate court may render such 
judgment upon record as law and justice require. Id.

9. Violations of Anti-Trust Acts; Injunction. Under Clay-
ton Act, § 16, private suit to enjoin violation of that act or 
of Sherman Act, must be brought in federal court. Gen~ 
eral Inv. Co. n . Lake Shore Ry................................................ 261

10. Interstate Corpmerce Commission; Decision of Merits. 
Mandamus will not lie to compel Commission to set aside 
decision upon merits and decide matter in another, specified 
way. Interstate Com. Comm. v. Waste Merchants Assn.... 32

II. Jurisdiction Over the Person.
As to venue of suits in District Court, Jud. Code, § 51, 
and objections thereto by defendants, see V, 5-15, infra.

1. Quashing Service After Removal. Defendant may move 
District Court to quash service after removal, though motion 
previously made and overruled in state court before removal.
General Inv. Co. v. Lake Shore Ry.............................................. 261

2. Id. Special Appearance; When Not Waived. Objection 
to service by special appearance in state court and renewed 
in District Court after removal, is not waived by stipulation 
that evidence relating to it and used on first hearing, be 
used on second. Id.
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3. Id. Filing Brief, by “ solicitors for defendants,” held to 
have been on behalf of one defendant duly served, and not 
general appearance for another defendant not served. Id.

4. Id. Foreign Corporations. Service in state where rail-
road corporation had no railroad or office, upon one not its 
agent, is void. Id.

5. Id. Special Service; Property Within District of Suit; 
Jud. Code, § 57. Suit against two railroads—one having 
lines within and without, and the other Unes without, State 
of suit—to enjoin consolidation, is a suit in personam to 
which provisions of § 57, for special service in local suits 
relating to specific property, do not apply. Id.

6. Foreign Corporations; Not Doing Business in State. Pur-
chases of goods by foreign corporation for sale at domicile 
and visits of officers on business, do not bring it within 
State; service on officer temporarily in State on such busi-
ness is void. Rosenberg Bros. & Co. v. Curtis Co.............. 516

7. Id. Fact that action arose in State of suit does not con-
fer jurisdiction over foreign corporation not found there. Id.

III. Jurisdiction of this Court.
(1 ) Over Circuit Court of Appeals. See I, 6-8, supra; III,
4, infra; Unfair Competition, 1-3.

1. Final Judgment; Jud. Code § 128. Where litigant appeals 
to Court of Appeals in case involving jurisdiction of Dis-
trict Court and other questions, but confines controversy 
there to jurisdictional question alone, judgment of Court of 
Appeals sustaining its own jurisdiction and affirming District 
Court is not reviewable. Seney v. Swift & Co.........................146
2. Certiorari; Questions of Practice. Where certiorari issued 
to settle question of practice, this Court, though it has power, 
will not decide merits but will remand for that purpose to 
court below. Liberty Oil Co. v. Condon Natl. Bank..............235

(2) Over District Court. See I, II, III, 1, supra; N, infra.

3. Writ of Error; Tucker Act. Review of judgment of 
District Court in action against United States to recover 
taxes paid under protest. Greenport Co. v. United States.. 512

4. Erroneous Appeal; Transfer to Court of Appeals; Act 
Sept. 14 1922; Federal Question. Case brought up from 
District Court upon mistaken assumption that it presents
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constitutional question, but which involves other questions 
within jurisdiction of Court of Appeals, transferred to latter 
court; act construed liberally. Heitler v. United States.... 438

5. Frivolous Federal Question. Contention that power of 
eminent domain can be contracted away and such contract 
is protected by Federal Constitution, is frivolous. Galveston
Wharf Co. v. Galveston.............................................................  473

6. Final Judgment. Order quashing summons in suit against 
foreign corporation on ground that defendant not found in 
State, is final and reviewable here. Rosenberg Bros. & Co.
v. Curtis Co................................................................................... 516

7. Preliminary Injunction; Jud. Code, § 266; Supersedeas. 
Upon appeal from order of refusal, there is nothing upon 
which supersedeas may operate. Cumberland Tel. Co. n . 
Louisiana Pub. Serv. Comm...................................................... 212

8. Id. Allowance Pending Appeal, where interlocutory in-
junction refused by lower court, is within power of this 
Court; but application generally referred to court of three 
judges who heard case and are familiar with record. Id.

9. Errors of Judgment, of state assessing authorities not re-
viewable in suits to enjoin collection of state taxes. Southern 
Ry. v. Watts................................................................................. 519

(3) Over Court of Claims.

10. Findings of fact, by Court of Claims upon evidence, not 
reexamined by this Court. Keokuk Bridge Co. v. United 
States............................................................................................. 125

(4) Over State Courts. See I, 3-5; II, 1, 2, supra; V, 
9-15; VI, infra.

11. Jud. Code, § 237. City Ordinance is a law of a State 
within § 237. Zucht n . King.................................................... 174

12. Federal Question. Frivolous. Court will decline juris-
diction where constitutional question upon which jurisdic-
tion depends was at time of granting writ frivolous. Id.

13. Id. Claim that city ordinances making vaccination a 
condition to school attendance violate constitutional rights, 
held frivolous. Id.
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14. Id. Error or Certiorari. State judgment involving ques-
tion whether officials administered valid ordinance so as to 
deny plaintiff * equal protection, not reviewable on writ of 
error. Id.

15. Id. How Raised. Federal question, treated as open, 
and decided, by State Supreme Court, reviewable here with-
out inquiring whether federal character adequately called to 
attention of trial court. Hill v. Smith....... i........... 592

16. Id. Burden of Proof. Question of, may amount to fed-
eral question, when intimately involving substantive rights 
under Constitution. Id.

17. Id. Res Judicata. Decision of state court disposing of 
federal question by following decision on former appeal as 
law of case, does not rest on independent, nonfederal ground 
of res judicata. Southern Ry. v. Clift.................................. 316

18. Local Law. Substitution of Parties. Order of State 
Supreme Court substituting successor of state official, ac-
cepted as conclusive determination that state law authorized 
substitution. Boston v. Jackson................................................ 309

19. Id. Moot Case. Where state court construed bill as 
standing for further relief after particular tax, sought to be 
enjoined, had been paid, this Court will accept its view 
that payment did not render litigation moot. Id.

20. Id. State Court’s Characterization of Tax, as occupa-
tion tax, does not bind this Court in determining constitu-
tionality. St. Louis Compress Co. v. Arkansas.......................346
21. Final Judgment; Rehearing. State law declaring “either 
party” may file petition for rehearing within stated time 
after judgment, does not refer to successful party or defer 
finality of judgment for purposes of review by adversary.
Southern Ry. n . Clift.................................................................. 316

IV. Jurisdiction of Circuit Court of Appeals. See I, 6-8; III,
1, 2, 4, supra.
Federal Trade Commission; findings, review of. See Unfair 
Competition, 1-3.

V. Jurisdiction of District Court. See I, II, III, 1, 3-9, supra. 
Actions at law; equitable defenses; interpleader; transfer to 
equity side; Jud. Code, §§ 274a, 274b. See Equity, 2-7; 
also Constitutional Law, X.

45646°—23----- 51



802 INDEX.

JURISDICTION—Continued. Page.
1. Admiralty; Vessels of Foreign Government. Consul 
General not competent, by virtue of his office, to appear and 
claim immunity on behalf of his government. The Sao
Vicente........................................................................................... 151

2. Id. Suits in Admiralty Act, § £, does not authorize suit 
in ■ personam against United States, as substitute for libel 
in rem, when United States vessel is not in port of United 
States or possessions. Blamberg Bros. v. United States.... 452

3. Diverse Citizenship. Jurisdiction Extends to entire suit, 
and to every question, state or federal. Wichita R. R. v.
Public Util. Comm........................................................................ 48

4. Id. Intervention by party opposed to and of like citizen-
ship with plaintiff, but whose presence is not essential to de-
cision of original controversy, does not divest jurisdiction of 
District Court. Id.

5. General Jurisdiction; Jud. Code, § 24; Diverse Citizen-
ship. Case which by virtue of diverse citizenship, falls 
within general jurisdiction under § 24,- is within general 
jurisdiction of District Court in State of which neither 
party is a citizen. Lee v. Ches. & Ohio Ry.............................. 653

6. Venue. Jud. Code, § 51, providing that such suits be 
brought only in District Court in district of residence of 
either plaintiff or defendant, does not limit general jurisdic-
tion created by § 24; it merely confers personal privilege 
on defendant, which he may assert or waive. Id.

7. Id. Rule applies also to provision confining venue to 
district of which defendant is an inhabitant; privilege waived 
by general appearance. General Inv. Co. v. Lake Shore Ry. 261

8. Id. Clayton Act, § 12, respecting venue in suits under 
Anti-Trust Acts, like Jud. Code, § 51, does not affect original 
jurisdiction or District Courts, but allows defendant personal 
privilege which he may waive. Id.

9. Id. Removal; Jud. Code, § 28. Proper District, is that 
which includes county or place where suit in state court is 
pending at time of removal. Id. Lee v. Ches. & Ohio Ry.. 653

10. Id. Removal provisions of § 28, refer to general juris-
diction conferred, by § 24, not to venue provision of § 51.
Id., 653.
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11. Id. Nonresidents. Suit under Federal Constitution or 
laws is removable to proper district by defendant not an 
inhabitant of that district, and who could have objected to 
venue under § 51. Id., 261.

12. Id. Both Parties Nonresidents. Suit between citizens 
of different States begun in court of State of which neither 
is citizen, is removable by defendant to District Court of 
district in which suit is pending. Id., 653.

13. Id. Consent. Right of removal is exercisable by de-
fendant, without regard to assent of plaintiff. Id.
14. Removal; Want of Jurisdiction in State Court, not cured
by removal to federal court. Id., 261.

15. Id. Motion to Quash Service, after removal, may be 
entertained by District Court though previously made and 
overruled in state court before removal. Id.

16. Venue; Crimes; High Seas; Foreign Country; Jud. 
Code, § 41- Citizens in foreign country are subject to penal 
laws of United States passed to protect itself and its prop-
erty; for infractions abroad are triable in district where 
first brought. United States v. Bowman................................ 94

17. Preliminary Injunction; Jud. Code, § 266. Continuance 
of Restraining Order by single judge in allowing appeal from 
order of three judges denying injunction, is void. Cumber-
land Tel. Co. v. Louisiana Pub. Serv. Comm.......................... 212

18. Id. Equity Rule 75, authorizing judge who took part in 
decision granting or dissolving injunction to suspend, mod-
ify, or restore injunction pending appeal, held inapplicable.
Id.
19. Id. Allowance Pending Appeal. Where interlocutory 
injunction refused in case under § 266, application must be 
presented, after notice, to three judges; allowance must be 
evidenced by their signatures or announcement in open court 
followed by formal order. Id.

VI. Jurisdiction of State Courts. See I, 3-5; III (4), supra. 
Removal. See II, 1, 2; V, 9-15, supra; VI, 2, infra.
1. Federal Question; Navigability. Grant by United States 
of land in bed of non-navigable river in a Territory, being 
attacked on ground that river was navigable and bed not 
subject to grant, question of navigability is a federal one.
Brewer Oil Co. v, United States................................................ 77
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2. Removal. Want of Jurisdiction in State Court, not cured 
by removal to federal court. General Inv. Co. n . Lake Shore 
Ry............................. ..................................................................... 261

JURY. See Constitutional Law, IX, X; Equity, 7; Game, 6.

LEASE. See Carriers, 8, 9; Public Lands, III, 4.
Impairment of. See Constitutional Law, III, 5, 6.

1. Indian Lands; Cattle Grazing. Provisions of lease as to 
number of cattle to be grazed and payment for excess over 
maximum number allowed for annual rental, construed.
Kirby v. United States................................................................423

2. Id. Penalties; Liquidated Damages. Charge of $4.50 
per head applied to excess over yearly average held neither 
a penalty nor liquidated damages. Id.

3. Id. Act of Co-Lessee, in charge of leased area, in 
admitting additional cattle to graze, held the act of 
both. Id.

LICENSE. See Constitutional Law, XI, 2; Game, 5, 6; Negli-
gence.

LIEN. See Admiralty, 3-8.

LIMITATION OF LIABILITY. See Interstate Commerce
Acts, I, 6.

LIMITATIONS:
Foreclosure. See Mortgage.
Homestead entries. See Public Lands, II.
Transportation Act; bill of lading. See Carriers, 4, 10-13.

1. New Action; Amendments. Where facts alleged consti-
tute wrong either under state law or Federal Employers’ 
Liability Act, according to nature of employment, amend-
ment alleging interstate employment does not introduce 
new action, and is allowable after 2 year limitation of fed-
eral act has run. New York Cent. R. R. v. Kinney............ 340

2. Land Patents; Fraud; Cancelation; Damages. When 
successful plea of limitations in suit by Government for 
cancelation of patent for fraud bars subsequent action at law 
for damages. United States v. Oregon Lumber Co..............290

3. Refund; Stamp Taxes. Action for refund not maintain-
able if no claim for redemption made to Commissioner of 
Internal Revenue within 2 years. Balt. & Ohio R. R. v.
United States................................................................................. 565
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LIQUIDATED DAMAGES. See Lease, 2. page.

LIQUORS. See Constitutional Law, XII; Intoxicating Liquors.

LOCAL LAW. See Carriers, 9; Constitutional Law, XI, 1;
Jurisdiction, II, 5; III, (4); V, 3; Mines and Mining, 3; 
Procedure, II; Waters, 3, 13, 14.

LOUISIANA PURCHASE. See Constitutional Law, VI, 1, 2.

MAILS. See Contracts, 8-10.

MANDAMUS:
Interstate Commerce Commission; Decision of Merits. 
Mandamus will not lie to compel Commission to set aside 
decision upon merits and decide matter in another, specified 
way. Interstate Com. Comm. v. Waste Merchants Assn... 32

MARITIME LIEN. See Admiralty, 3-8.

MASTER. See Equity, 1.

MASTER AND SERVANT. See Employers’ Liability Act;
Officers.

MATERIALMEN. See Admiralty, 7, 8.

MINES AND MINING. See Public Lands, II, 4; III; Waters,
3.

1. Fraudulent Location. Location of 160 acres of oil land 
by association of 8 persons and lease of tract on same day to 
corporation, pursuant to prior understanding, is not fraudu-
lent under federal mining laws. Mason v. United States.... 545

2. Trespass and Conversion; Damages. Defendants who 
located on withdrawn lands and extracted oil, in honest be-
lief that withdrawal was void, held liable under Louisiana 
law for value of oil taken after deducting cost of drilling 
and operating wells. Id. See also Jeems Bayou Club v.
United States................................................................................ 561

3. Id. Local Law. State rule of damages is binding on fed-
eral courts sitting in State, in suits in equity involving title 
to land there situate and seeking to enjoin continuing tres-
passes, in which damages for conversion of oil are claimed 
as incident to equitable relief. Mason v. United States.... 545
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4. Id. Decree. Where some of joint trespassers extract oil 
and pay royalties to others who share none of cost of min-
ing, all are liable to land owner for amount of royalties with-
out deduction of expenses; but decree against all for roy-
alties and against operating trespassers for net proceeds, in 
so far as it allows double recovery of royalties, is erroneous. 
Id.
5. Conveyance of Surface with Reservation. Where land-
owner deeded surface reserving right to remove coal beneath, 
subsequent state law forbidding mining in such manner as to 
cause subsidence of surface held to exceed police power and 
to violate rights under contract and due process clauses. 
Pennsylvania Coal Co. v. Mahon................................................ 393

See also Constitutional Law, XI, 3, 4.

MINORS. See Negligence.

MISREPRESENTATION. See Contracts, 13.

MISTAKE. See Damages; Indians, 2; Public Lands, III, 3;
VI, 1, 4.

MONOPOLY. See Anti-Trust Acts; Trade-Marks; Unfair 
Competition.

MOOT CASE. See Procedure, III.

MORTGAGE. See Admiralty, 7; Taxation, I, 4.
Foreclosure; Recording Affidavit of Facts. Obligation of 
mortgage under which right of redemption is barred after 
one year from entry and possession by mortgagee to fore-
close, not impaired by state law, passed after date of 
mortgage but before breach of condition, requiring mortgagee 
to make and record within 3 months after foreclosure an 
affidavit of facts. Conley v. Barton........................................ 677

MUNICIPALITIES. See Constitutional Law, XI, 7; Eminent 
Domain, 1, 2; Party Walls; Taxation, II, 9-12.

NARCOTICS. See Criminal Law, 10.

NATURALIZATION. See Statutes, 1.
1. White Persons. R. S. § 2169, declaring provisions of 
Title XXX shall apply to aliens, being free white persons, 
etc., held consistent with and not repealed by Naturalization
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Act, 1906; it stands as limitation upon Naturalization Act, 
and not merely upon other provisions of Title XXX which 
remain unrepealed. Ozawa v. United States.......................... 178

2. Id. “ White Person ”, as used in § 2169, applies to such 
as were known in this country as white, in racial sense, when 
it was first adopted, and is confined to persons of Caucasian 
Race. Id.

3. Id. Conclusion that “ white person ” means Caucasian 
merely establishes zone on one side of which are those clearly 
eligible, and on other those clearly ineligible, to citizenship; 
individual cases determined as they arise. Id.

4. Id. Japanese, born in Japan, being not a Caucasian, is 
not entitled to citizenship. Id. Yamashita v. Hinkle.......... 199

5. Void Judgment. A judgment purporting to naturalize 
persons whose ineligibility appears on its face, is void.
Yamashita v. Hinkle...................................................................  199

NAVIGABLE WATERS. See Boundaries; Contracts, 2; Crim-
inal Law, 1-3; Waters.

NAVY DEPARTMENT. See Contracts, 5, 6.

NEGLIGENCE. See Carriers, 9; Waters, 7.
Minors; Personal Injury; License or Invitation. Where boy 
of 8 years, by climbing girder of municipal bridge used for 
conveying street across railroad and thence up latticed 
tower, was injured by live electric wire, railroad company 
(which maintained wires and bridge framework) held not 
liable upon theory of license or invitation. New York, etc., 
R. R. v. Fruchter......................................................................... 141

NONRESIDENTS. See Jurisdiction, II; V, 5-15.

NOTICE. See Admiralty, 5; Bankruptcy Act; Constitutional 
Law, XI, 2.

OFFICERS. See Carriers, 10; Contracts, 5, 8, 11; Public 
Lands, II, 2, 3, 5; III, 1; VI, 3, 4.
Administrative decisions. See Carriers, 1-3; Constitu-
tional Law, XI, 7; Gas Companies; Indians, 1, 2; Inter-
state Commerce Acts, I, 12, 14, 16; II; Taxation, I, 6, 7;
II, 16-19, 25, 26; Unfair Competition, 1-3; Waters, 4r-7.
Injunction; state water appropriation. See Waters, 2.
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Injunction; unconstitutional tax. See Equity, 13.
Consul General. See Admiralty, 1.
Substitution. See Parties, 2.

1. Customs Inspectors; Appointment and Compensation. 
Under §§ 2733 and 2737, R. S., and Act 1881, Secretary of 
Treasury was authorized to appoint inspectors of customs, 
at New York, at $4 per day. Ryan v. United States............ 90

2. Id. Increased Pay. Act 1902 authorized Secretary to 
increase per diem of such inspectors $1, but did not require 
it, nor did appropriation acts of 1906 and 1907 make such 
increase mandatory. Id.

OIL AND GAS. See Mines and Mining, 1-4; Public Lands,
VI, 4.

OKLAHOMA. See Boundaries.

ORIGINAL CASES. See Procedure, I.

PARTIES. See Judgments, 4.
Jurisdiction over the person. See Jurisdiction, II.
Interpleader. See Equity, 2-7.
Citizenship; intervention; unnecessary parties. See Juris-
diction, V, 4.
Consul General. See Admiralty, 1.
United States; libel in personam or in rem; Suits in Ad-
miralty Act. See Admiralty, 2.

1. Indispensable Parties; Enjoining Corporate Consolida-
tion. In suit by shareholder to enjoin execution of con-
solidation agreement alleged to be unlawful, which was 
subject to ratification by shareholders, one of corporations 
which held shares of other is indispensable party to so much 
of bill as sought to enjoin it from voting them and to enjoin 
other from permitting it to do so, but not as to so much 
as sought to enjoin other from consummating consolida-
tion. General Inv. Co. v. Lake Shore Ry.............................. 261

2. Substitution; State Officials; Local Law. Order of State
Supreme Court substituting successor of state official, ac-
cepted as conclusive determination that state law authorized 
substitution. Boston v. Jackson.............................................. 309

3. Railroads. Lessor and Lessee not suable under state law 
for personal injuries occurring during federal control. North 
Carolina R. R. n . Lee.........................................................   16
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1. District of Columbia; Use by Adjoining Owner. Rule al-
lowing lot owner to erect party wall on lot line and obliging 
neighbor, if he use it, to pay part of cost, is condition at-
tached to lots within Federal City under powers granted by 
original proprietors. Walker v. Gish........................................ 447

2. Id. Custom. As extended to other parts of District 
under act authorizing Commissioners to establish building 
regulations, rule has force of custom binding wherever party 
wall is erected without objection by adjoining owner. Id.

3. Id. Presumption, that erection of such wall was without 
such objection. Id.

4. Id. Constitutional Right; Waiver. Lot owner .who used 
party wall waived right to object, in defense of action for 
value of use, that building regulations, with which he com-
plied, deprived him of property. Id.
5. Servitudes; Compensation. Incidental Damages not re-
coverable under Pennsylvania law, where plaintiff’s wall, 
built to line, was torn down by adjoining owner and party 
wall erected on line. Jackman v. Rosenbaum Co............„. 22

PATENTS FOR INVENTIONS:
Drying Materials. Gathmann patents, for method of dry-
ing materials, with the aid of a 11 vaporous atmosphere ”, 
held either anticipated, or not infringed, by “ closed circuit 
method ” used by Government for drying smokeless powder.
Foley v. United States................................................................ 667

PATENTS FOR LANDS. See Indians; Mines and Mining;
Public Lands; Waters, 8-14.

PENALTIES. See Constitutional Law, XI, 10-13; Equity, 13; 
Lease, 2; Taxation, II, 30, 31.

PERSONAL INJURY. See Carriers, 9; Employers’ Liability 
Act; Interstate Commerce Acts, I, 1, 2; Negligence.

PLEADING. See Criminal Law, 5, 6; Election of Remedies; 
Equity, 2, 8-12; Gas Companies, 2.
Construction by state court. See Jurisdiction, III, 19.

1. Amendment; New Action. Where facts alleged constitute 
wrong either under state law or Federal Employers’ Liability 
Act, according to nature of employment, amendment alleging
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interstate employment does not introduce new action, and is 
allowable after 2-year limitation of federal act has run. 
New York Cent. R. R. v. Kinney..............................................340

2. Claims; United States; Alleging Implied Contract. Tak-
ing of servitude, and implied contract to pay, held inferable 
from allegations as to discharge of battery across petitioner’s 
lands; demurrer to petition should not have been sustained. 
Portsmouth Co. v. United States.............................................. 327

POSSESSION. See Game; Public Lands, IV.

POSTMASTER GENERAL. See Contracts, 8.

PRESIDENT. See Public Lands, II, 5; III, 1.

PRESUMPTION. See Admiralty, 5, 6; Gas Companies, 2; 
Interstate Commerce Acts, I, 6; Party Walls, 3.

PRINCIPAL AND AGENT. See Anti-Trust Acts, 3; Brokers; 
Contracts, 1; Insurance; Jurisdiction, II, 4; Lease, 3; 
Unfair Competition, 4.

PRIVILEGES AND IMMUNITIES. See Constitutional Law, 
IV.

PROCEDURE. See Admiralty; Anti-Trust Acts; Bankruptcy 
Act; Criminal Law; Damages; Election of Remedies; 
Equity; Estoppel; Evidence; Interstate Commerce Acts; 
Judgments; Jurisdiction; Limitations; Mandamus; Par-
ties; Pleading; Statutes; Unfair Competition.
Abatement. See Taxation, I, 6, 7.
Amendment. See Pleading, 1.
Appearance. See Admiralty, 1; Jurisdiction, II; V, 6-8. 
Certiorari. See Jurisdiction, III, 2, 14.
Damages. See Admiralty, 3, 4; Anti-Trust Acts, 5, 8-11; 
Carriers, 4, 11, 13; Contracts, 2, 10, 12; Election of Reme-
dies; Game; Interstate Commerce Acts, I, 4-6, 13-17; 
Lease, 2; Mines and Mining, 2-4; Party Walls, 5.
Equitable defenses; trial of, in actions at law. See Equity, 
2-7; also Constitutional Law, X.
Federal question. See Estoppel, 1; Jurisdiction, III, 4, 5, 
12-17; V, 3; VI, 1.
Final judgment. See Jurisdiction, III, 1, 6, 21.
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Injunction. See Anti-Trust Acts, 1; Equity, 13-17; Juris-
diction, I, 3-5, 9; III, 7, 8, 19; V, 17-19; Trade-Marks; 
Waters, 2.
Interpleader. See Equity, 2-7.
Intervention. See Jurisdiction, V, 4.
Local law. See Carriers, 9; Constitutional Law, XI, 1;
Jurisdiction, II, 5; III (4); V, 3; Mines and Mining, 3; 
Procedure, II; Waters, 3, 13, 14.
Presumption. See Admiralty, 5, 6; Gas Companies, 2;
Interstate Commerce Acts, I, 6; Party Walls, 3.
Removal. See Jurisdiction, II, 1, 2; V, 9-15.
Rules. See Equity, 3, 9, 12; Jurisdiction, V, 18; and VI, 
4, infra.
Substitution. See Parties, 2.
Supersedeas. See Jurisdiction, III, 7, 8.

• Venue. See id., V, 6-16.
Waiver. See id., II, 2; V, 6-8; Constitutional Law, VIII, 
2; Equity, 11.

I. Original Cases.
Injunction. Modified Final Decree enjoining Colorado and 
its officers from taking under irrigation appropriation more 
than specified amount of water. Wyoming v. Colorado.... 1

II. Conformity Acts.
1. Application in Equity. Provision that laws of States 
shall be rules of decision in trials at common law in federal 
courts, does not by implication exclude such laws as rules of 
decision in equity suits. Mason v. United States................ 545

2. Local Rule of Damages, in cases of conversion, is binding 
on federal courts, sitting in State, in suits in equity involving 
title to land there situate and seeking to restrain continuing 
trespasses upon it, in which damages for conversion are 
claimed as incident to equitable relief. Id.

3. Id. Enforcement of such statute in equity suits does not 
impair equity jurisdiction of federal courts. Id.

III. Moot Case. •
Following State Construction. Where state court construed 
bill as standing for further relief after particular tax, sought 
to be enjoined, had been paid, this Court will accept its view 
that payment did not render litigation moot. Boston v. 
Jackson......................................................  309
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IV. Rehearing.

Effect on Finality of Judgment. State law declaring “ either 
party ” may file petition for rehearing within stated time 
after judgment does not refer to successful party and does 
not defer finality of judgment for purposes of review by 
adversary. Southern Ry. v. Clift.............................................. 316

V. Transfer of Causes.
Erroneous Appeal; Act Sept. l^, 1922. Case brought up 
from District Court upon mistaken assumption that it 
presents substantial constitutional question, but which 
involves other questions within jurisdiction of Court of Ap-
peals, transferred to latter court; act construed liberally.
Heitler v. United States...................................... ....................... 438

See Statutes, 8.

VI. Scope of Review and Disposition of Case. See III, supra. 
Federal Trade Commission; findings, review of. See Unfair 
Competition, 1-3.

1. Deciding All Questions, state and federal, where jurisdic-
tion of District Court arises from diverse citizenship.
Wichita R. R. v. Public Util. Comm.... i................ 48

2. Appellate Court; Disregarding Technical Errors; Jud. 
Code, § 269. Appellate courts are to give judgment without 
regard to technical errors, defects, or exceptions, not affect-
ing substantial rights of parties. Liberty Oil Co. v. Con-
don Natl. Bank...........................................................................  235

3. Id. Jud. Code, § 271fb. Whether review sought by writ 
of error or appeal, appellate court may render such judg-
ment upon record as law and justice require. Id.

4. Motion to Affirm; Frivolous Questions; Rule 6, Par. 5. 
Judgment affirmed on motion when, in view of previous 
decisions, questions presented are wanting in substance.
Boston v. Jackson.........................................................................  309

5. Decree of Dismissal of bill for want of jurisdiction should 
be without prejudice. General Inv. Co. v. Lake Shore Ry.. 261

6. Findings; Lower Courts; Navigability. Findings of 
lower courts that Arkansas River, along Osage Reserva-
tion in Oklahoma, is not and never has been navigable,
accepted. Brewer Oil Co. v. United States............................ 77

7. Id. Court of Claims upon evidence, not reexamined by 
this Court. Keokuk Bridge Co. v. United States.............. ... 125



INDEX. 813

PROCEDURE-—Continued. Page.
8. Id. Master. Specific finding of fact, after seeing and 
hearing witnesses, and supported by evidence, accepted by 
this Court. Mason v. United States...................................... 545

9. Reversal of Judgment on Pleadings; Hearing on Issues 
by Lower Court. Where plaintiff in equity successfully 
moves District Court for judgment on pleadings, reserving 
right to adduce evidence on issues of mixed law and fact, 
decree of reversal by Court of Appeals should accord plaintiff

• that opportunity and not dismiss bill. Wichita R. R. v.
Pub. Util. Comm...................................... 48

10. Effect of Decision on First Appeal. Where decree of 
District Court dismissing bill was affirmed by Court of Ap-
peals as to part of bill but as to remainder was reversed upon 
ground that, as to that part, dismissal was erroneously based 
on defect of parties, upon return of case, other objections to 
part not considered on appeal, could be considered by Dis-
trict Court, and by Court of Appeals on second appeal.
General Inv. Co. v. Lake Shore Ry.......................................... 261

11. Local Law; State Construction; Substitution of Parties. 
Order of State Supreme Court substituting successor of 
state official, accepted as conclusive determination that 
state law authorized substitution. Boston v. Jackson........ 309

PROHIBITION ACT. See Constitutional Law, XII; Intoxicat-
ing Liquors.

PUBLIC LANDS. See Constitutional Law, VI; Mines and 
Mining; Waters, 3, 8-14.

I. Obstructing Passage Over.
1. Act Feb. 25, 1885, § 3, applies to transient acts of force 
and intimidation as well as continuing obstacles such as a 
fence or armed patrol. McKelvey v. United States............ 353

2. Id. Agent or Owner. Punishment for offenses defined 
by act is not confined by § 4 to persons acting as owner or 
agent. Id.

3. Id. Power of Congress to punish intentional obstruction 
to free passage over public lands within State, accomplished 
by acts of violence, without interfering with State power to 
punish acts of violence as such. Id.
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II. Homesteads.

1. Patent; When Issued; Act Mar. 3, 1891. Limitation in 
§ 7, entitling to patent 2 years after issuance of receiver’s 
receipt upon final entry, begins to run when homesteader 
submits final proofs, pays fees and obtains receiver’s re-
ceipt, although proofs not passed upon and no register’s 
certificate issued. Stockley v. United States...................... 532

2. Id. Departmental Practice. Meaning of statute not al- • 
tered to suit practice of Land Department whereby examina-
tion of proofs and issuance of register’s certificate are post-
poned when receiver’s receipt issues. Id.

3. Id. Irregularities. Statute applies even though receipt 
issued contrary to instructions of Department. Id.

4. Id. Mineral Character. Question foreclosed when period 
of statute has run in favor of homestead entry. Id.

5. Withdrawal; Exception of Existing Claims. Where order 
of President withdrew lands from appropriation, subject to 
existing valid claims, an existing preliminary homestead en-
try, attended by compliance with requirements of homestead 
law up to time of order, was within exception, and when fol-
lowed, after withdrawal, by issuance of receiver’s receipt 
upon final entry and lapse of 2 years thereafter, was pro-
tected under Act of 1891 from attack under subsequent pro-
test alleging that land was mineral. Id.

III. Mining Locations. See II, 4, supra; VI, 4, infra.
1. Withdrawal. Order of Dec. 1908, whereby lands in Louisi-
ana were withdrawn from entry “ or other form of appro-
priation,” held within power of Executive. Mason v. United 
States.............................................................................................. 545

2. Id. “ Other form of appropriation,” includes appropria-
tion by mining locations. Id.

3. Id. Trespass and Conversion; Damages. Defendants 
who entered withdrawn lands under mining locations and ex-
tracted oil, in honest belief that withdrawal was void, held 
liable in damages, under Louisiana law, for value of oil taken 
after deducting cost of drilling and operating wells. Id.

4. Id. Fraudulent Location. Location of 160 acres of oil 
land by association of 8 persons and lease of tract on same 
day to corporation, pursuant to prior understanding, is not 
fraudulent under federal mining laws. Id.
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IV. Desert Land Law.

1. Possession. What constitutes possession depends upon 
character and condition and use to which land is adapted; 
enclosure, or physical occupancy of every part, is not neces-
sary. Cox v. Hart.......................................................................  427

2. Id. Adverse Claims. Acts held to constitute possession 
of entire tract and commencement- of reclamation, within 
Act Mar. 28j 1908, amending Desert Land Law, as against 
adverse claimant who occupied part of tract subsequently, 
with notice. Id.

3. Id. Surveyed Lands; Exceptions; Preference Right. 
Act of 1908 restricted right to enter desert land to surveyed 
land, but contains proviso that individual who prior to sur- * 
vey has taken possession of unsurveyed tract and commenced 
work of reclaiming it, shall have preference right to make 
entry within 90 days after filing of approved plat of survey. 
Held, that proviso includes case in which possession and work 
began before date of the act no less than case in which they 
were subsequent. Id.

4. Id. Status as Surveyed or Unsurveyed Lands. Public 
lands lose status and become “ unsurveyed ” when lines and 
marks of original survey have become obliterated for prac-
tical purposes and when, for that reason, a resurvfey has 
been directed by act of Congress. Id.

See VI, infra.

V. Timber and Stone Act.
Fraud; Election of Remedies; United States. Where Gov-
ernment sues to annul patents for fraud, and persists in 
suit after defendant has pleaded statute of limitations, and 
plea^ustained and bill dismissed, it cannot afterwards sue at 
law for damages for fraud. United States v. Oregon Lum-
ber Co.............................................................................................  290

VI. Surveys. See IV, 3, 4, supra.
1. Water Boundaries; Survey, Lots patented according to 
plat showing them bordering lake, extend to water as bound-
ary and embrace pieces between it and meander line of sur-
vey, where failure to include such pieces within meander not 
due to fraud or mistake but was consistent with a reason-
ably accurate survey, considering areas included and ex-
cluded, difficulty of surveying when survey was made, and 
their value at that time. United States v. Lane.................. 662
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2. Id. Rule that where lands are patented according to 
official plat, showing meander lines along body of water, the 
plat is treated as part of conveyance and water itself con-
stitutes boundary, is inapplicable where shown that no 
body of water existed near place indicated or where no at-
tempt to survey tracts lying beyond meander line was ac-
tually made. Jeems Bayou Club v. United States.............. 561

3. Id. Estoppel; Action of Land Officers. United States 
not estopped to question existence of survey by statements 
in correspondence by officials of Land Department. Id.

4. Id. Erroneous Patent; Trespass; Damages. Defendants 
who took possession and extracted oil, in good faith, under 
patent which had long been erroneously treated by govern-
ment as conveying tract, are liable for value of oil after 
deducting mining costs. Id.

RAILROADS. See Anti-Trust Acts, 6-11; Carriers; Em-
ployers’ Liability Act; Interstate Commerce Acts; Negli-
gence; Taxation, II, 10-22; Waters, 5-7.
Federal control. See Carriers, 8-10.
Free passes. See Interstate Commerce Acts, I, 1, 2.
Service of process. See Jurisdiction, II, 4, 5.

RATES. See Anti-Trust Acts, 6-11; Carriers, 1-3; Gas Com-
panies; Interstate Commerce Acts.

RECLAMATION. See Public Lands, IV.

RECORDATION. See Mortgage.

REHEARING. See Procedure, IV.

REMEDIES. See Election of Remedies. •

REMOVAL. See Jurisdiction, II, 1, 2; V, 9-15.

REPEAL. See Intoxicating Liquors, 2, 3.

RESCISSION. See Contracts, 1.

RESIDENCE. See Jurisdiction, V, 5-15.

RES JUDICATA. See Judgments, 3.

RETROACTIVE LAWS. See Constitutional Law, III, 3; VII;
XI, 21; Statutes, 5.
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ROAD DISTRICTS. See Taxation, II, 26.

ROYALTIES. See Mines and Mining, 2-4.

RULES. See Equity, 3, 9, 12; Jurisdiction, V, 18; Procedure, 
VI, 4.

SALES. See Brokers; Contracts, 1; Criminal Law, 10; Trade- 
Marks.

SCHOOLS:
Vaccination. See Constitutional Law, XI, 7.

SECRETARY OF THE INTERIOR. See Indians, 1; Public 
Lands, II, 2, 3; VI, 3, 4.

SECRETARY OF THE TREASURY. See Officers.

SECRETARY OF WAR. See Waters, 4-7.

SERVICE OF PROCESS. See Jurisdiction, II.

SEVENTH AMENDMENT. See Constitutional Law, X.

SEWER DISTRICTS. See Taxation, II, 27.

SHERMAN ACT. See Anti-Trust Acts.

SHIP MORTGAGE ACT. See Admiralty, 7.

SIXTH AMENDMENT. See Constitutional Law, IX.

SPAIN.
Treaty 1819. See Boundaries.

STAMP TAX. See Taxation, I, 6, 7.

STATES. See Boundaries; Constitutional Law; Taxation, II; 
Waters.
Courts. See Jurisdiction, I, 3-5; II, 1, 2; III (4); V, 
9-15; VI.
Id. Enjoining proceedings in. See id., I, 3-5.
Citizenship. See Constitutional Law, IV; Jurisdiction, I, 
5; V, 3-15.
Employers’ Liability Acts. See Employers’ Liability Act.
Game laws. See Game.
Local law. See Carriers, 9; Constitutional Law, XI, 1;
Jurisdiction, II, 5; III (4); V, 3; Mines and Mining, 3; 
Procedure, II; Waters, 3, 13^ 14.
Railroad fares. See Carriers, 1-3.
Water appropriations; injunction. See Waters, 2,

45646°—23------52



818 INDEX.
Page.

STATUTES. See Admiralty, 2, 7; Anti-Trust Acts; Bank-
ruptcy Act; Brokers, 3; Carriers; Constitutional Law; 
Criminal Law; Employers’ Liability Act; Equity, 2—6; 
Game; Gas Companies; Indians; Insurance; Interstate 
Commerce Acts; Intoxicating Liquors; Jurisdiction; Limi-
tations; Mines and Mining; Mortgage; Naturalization; 
Officers; Public Lands; Taxation; Trade-Marks; Unfair 
Competition; Waters.
Retroactive laws. See Constitutional Law, III, 3; VII;
XI, 21; and 5, infra.
Treaties. See Boundaries; Constitutional Law, VI, 1, 2.
Exceptions; when indictment need not negative. See 
Criminal Law, 6.

1. Natural Meaning; Policy and Legislative History. Legis-
lative intent ascertained by giving words natural significance; 
if result is unreasonable and at variance with policy of legis-
lation, court will look to reason of enactment and give it 
effect in accordance with its purpose. Ozawa v. United
States.............................. .•............................................................. 178

2. Ejusdem Generis. Rule resorted to only as aid in ascer-
taining meaning of doubtful words; not so employed as to 
render general words meaningless by assigning them to a 
genus fully occupied by specific terms employed. Mason v.
United States......................................................................... 545

3. Proviso. Function, is to except something from operative 
effect, or to qualify or restrain generality, of substantive en-
actment to which it is attached. Cox v. Hart............. 427

4. Penal Statutes. Fairly construed, according to legislative 
intent. United States v. Bowman............................................ 94

5. Id. Retroactive Penal Law. Act of Congress cannot 
make past conduct criminal by purporting to construe 
former act as having been in force at time when this Court 
has held it was repealed. United States v. Stafoff.'..............477

6. Judiciary Acts; Codification. No change in meaning of 
Act 1888 was intended by rearrangement in Jud. Code. 
General Inv. Co. v. Lake Shore Ry.:........................................ 261

7. Id. Contracting General Jurisdiction; Judiciary Act 
1888. Purpose to contract jurisdiction of Circuit Courts 
affords no basis for subtracting from provisions of act where 
definite and free from ambiguity. Lee v. Ches. & Ohio Ry.. 653
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8. Id. Liberal Construction, of Act Sept. 14, 1922, provid-
ing for transfer of case to proper court where appeal errone-
ously taken to this Court. Heitler v. United States.............. 438

9. Constitutionality Favored. Statute construed, if possible, 
to avoid not only conclusion that it is unconstitutional, but 
also grave doubts upon that score. Bratton v. Chandler.... 110

10. Id. State Construction Not Conclusive. As to exaction 
made under state statute in guise of taxation, this Court is 
not bound by characterization of exaction by State Supreme 
Court as an occupation tax. St. Louis Compress Co. v.
Arkansas.......................................................................................  346

STATUTE OF FRAUDS. See Brokers, 3.

STOCKHOLDERS. See Corporations.
Defrauding corporation of which United States is stock-
holder. See Criminal Law, 2.

STREETS AND HIGHWAYS. See Eminent Domain, 2; Mines 
and Mining, 5; Taxation, II, 26.

SUBSTITUTION. See Parties, 2.

SUITS IN ADMIRALTY ACT. See Admiralty, 2.

SUPERSEDEAS. See Jurisdiction, III, 7, 8.

SUPPLEMENTAL BILL. See Equity, 9, 10.

SURVEY. See Public Lands, IV, 3, 4; VI.

TAXATION. See Jurisdiction, III, 3, 19.

I. Federal Taxation.
1. Revenue Laws; Prohibition Act. Congress may tax what
it also forbids. United States v. Stafoff................................477
2. Id. Penalties and so-called taxes for violations cannot be 
imposed and summarily enforced by distraint of property, 
without notice and hearing. Regal Drug Co. v. Wardell... 386

3. Id. Injunction. R. S. § 3224, does not preclude injunc-
tive relief against such unlawful action. Id.

4. Income Tax; Trust Estates; Charitable Corporations; 
Exemption; Act of 1916, §§ 2 (b), 11 (a). Where fund was 
held in trust for hospital, subject to annuity, and trustee
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lent money to hospital upon mortgage receiving back only 
interest sufficient to satisfy administrative charges and an-
nuity, held that remaining income, retained by hospital, was 
not taxable. Lederer v. Stockton...................   3
5. Excess Profits; Act Oct. 3,1917. In computing tax, exac-
tion prescribed by § 201 is to be imposed, in its successive 
stages, upon entire net income, except that, from part of net 
income prescribed for first stage, allowances made by § 203 
are to be deducted. So held where allowances were less than 
15% of invested capital. Greenport Co. v. United States.. 512
6. Stamp Taxes; Act May 12, 1900; Refund. Action for 
refund not maintainable if no claim made to Commissioner 
of Internal Revenue within 2 years. Balt. & Ohio R. R.
v. United States...........................................................................  565
7. Id. What Is Claim. Request to Commissioner for in-
formal ruling on taxability of deeds, after which stamps 
were affixed in accordance with ruling and without protest, 
is not a claim for abatement. Id.

8. Narcotic drugs; criminal liability as purchaser; special 
taxes. See Criminal Law, 10.

II. State Taxation.
1. Interstate Shipments; Temporary Detention in State. 
Floating logs, under owner’s control, which, in course of con-
tinuous interstate journey, are temporarily detained because 
of high water, are not subject to state taxation. Champlain 
Realty Co. v. Brattleboro............................................................ 366

2. Classification; Coal. Differences between anthracite and 
bituminous coals in properties and uses justify state tax on 
one not imposed on other. Heisler v: Thomas Colliery Co.. 245

3. Id. That useful products are obtained from bituminous 
which are not produced from anthracite, justifies policy 
favoring former. Id.

4. Id. Commercial Competition between these products is 
no reason against classifying them separately. Id.

5. Id. Burdens on Interstate Commerce. Determination de-
pends upon state statute or action, not upon what was said 
about it or motive that impelled it. Id.

6. Id. Consumption in Other States. So held, where it was 
argued that product being confined in production to Penn-
sylvania but largely consumed in other States, the tax was
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advocated as a means of levying tribute on other-state con-
sumption. Id.

7. Id. Anthracite. State tax on coal when prepared and 
ready for market, as applied to coal destined to market in 
other States but not yet moved from place of production or 
preparation, sustained. Id.

8. Id. Fraud on Commerce Clause. Imposition of tax when 
coal is ready for market does not prove it an intentional 
fraud on commerce clause. Id.

9. Public Purpose; General and Special Taxes; Benefits; 
Income Tax. Objection that tax on special class of persons 
and property for public purpose by which they are not 
benefited denies due process, does not apply to Massachu-
setts general income tax and use of funds to reimburse cities 
for educational salaries. Knights n . Jackson.......................... 12

10. Id. Railways; Contract Rights; Lease. Lease of mu-
nicipally owned subway held not impaired by state law, pro-
viding for operation by trustees, and for payment of deficits, 
etc., by State, the amounts to be assessed proportionately, 
as an addition to state taxes, upon cities served; since lease 
was assignable and statute provided for repairs and pay-
ment of rent, while taxes authorized were not diminution 
of rent imposed on city as proprietor but were state taxes 
as to which city was collection agency. Boston v. Jackson. 309 

11. Id. Operation by State being authorized by state con-
stitution and laws, law authorizing operation by trustees and 
delegation to them of power to determine expenditures and 
imposition of taxes to pay deficits, held not to deprive city, 
which had leased to railway company, of property without 
due process. Id.

12. Id. Quaere: Whether State may confer upon city ca-
pacity to acquire property or contract rights protected 
against subsequent impairment by State? Id.

13. Railroads; Methods of Assessment. Equality clause 
does not require that methods of assessing and equalizing 
state taxes shall be same as applied to other classes of 
property. Southern Ry. v. Watts........................ 519 

14. Id. Undervaluation, as compared with valuation of 
other property of same class, is valid if not intentional and 
systematic. Id.
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15. Id. North Carolina Revaluation Act. Ad valorem taxes 
imposed through application of unit rule of assessment, do 
not violate due process or commerce clauses, or true value 
and uniformity provisions of state constitution. Id.

16- Id. Erroneous Assessment. Review of errors of judg-
ment of assessing authorities, cannot be had in suits to en-
join collection of tax. Id.

17. Id. Statutory Methods of Valuation. Revaluation Act, 
though referring to data commonly used in valuing railroads 
and authorizing state board to require railroads to furnish 
such information, does not make mandatory any particular 
method, but requires exercise of informed and honest judg-
ment. Id.

18. Id. Legislative Approval. Failure to follow methods 
of earlier statutes cannot render illegal revaluation by 
state board which was tentative and became an assessment 
by legislature’s approval. Id.

19. Id. State board, though empowered to reduce this statu-
tory assessment, was not required to make a new valuation 
or to apply any particular method. Id.

20. Id. North Carolina Franchise Tax, equal to 1/10% of 
value of each company’s property within State, is not an 
additional property tax, and does not violate uniformity 
clause of state constitution, or equality or commerce clauses 
of Federal Constitution. Id.

21. Id. Sec. 82 (3|), c. 34, N. Car. Laws 1921, concerning 
computation of franchise taxes, has no application to rail-
roads. Id.

22. Id. Interstate Commerce. Aggregate burden imposed 
by North Carolina property, franchise and income taxes, 
does not obstruct interstate commerce. Id.

23. Arbitrary Assessment of property at true value, while 
other like property is assessed lower, denies equal protection. 
Sioux City Bridge Co. v. Dakota Co........................................ 441

24. Id. Remedies. Assessment should be reduced to common 
level, since by no judicial proceeding can aggrieved owner 
compel reassessment of great mass of such property at true 
value. Id.
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25. Id. What Constitutes Discrimination. Errors of judg-
ment in fixing assessment do not support claim of discrimina-
tion; there must be intentional violation of principle of 
practical uniformity. Id.

26. Road Improvement; Retroactive Legislative Ratifica-
tion. Legislature may validate tax, which was void when 
assessed, for want of authority in officers who undertook 
improvement. Charlotte Harbor Ry. v. Welles.................... 8

27. Sewer Districts; Benefits; Estoppel. Property owner 
who accepts benefits is estopped from maintaining suit in 
which, upon ground that manner of constituting district and 
apportioning cost infringed constitutional rights, he seeks to 
cancel tax bill issued against his property. St. Louis Co.
v. Prendergast Co........................................................................ 469

28. Insurance; Premiums Paid Unauthorized Insurers. 
State law exacting of persons insuring property in State a 
tax on premiums paid insurers not authorized to do business 
in State, is void as to contracts made outside State by 
foreign corporation doing local business. St. Louis Com-
press Co. v. Arkansas.................................................................  346
29. Estates of Decedents; Unpaid Taxes. State law which, 
to' reach property which has escaped taxation, taxes estates 
for period anterior to death, but allows deductions where 
shown that taxes were paid or property not owned by de-
cedent within period, valid as to ereditors and distributees.
Bankers Trust Co. v. Blodgett.........................: 647
30. Id. Penalties. Delinquency of decedent may be penal-
ized by inflicting upon estate a penalty measured by discre-
tion of legislature. Id.
31. Id. Ex Post Facto Laws. Constitutional prohibition is 
inapplicable to retroactive tax penalty. Id.

TERRITORIES. See Constitutional Law, VL

TEXAS. See Boundaries.

TRADE-MARKS:
Infringement; Injunction. Plaintiff who purchased from 
foreign manufacturer of face powder its business, good will 
in this country, and registered trade-marks, re-registered 
trade-marks and continued business here under old name,
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buying powder from original concern abroad and selling it 
in boxes bearing the trade-mark, held entitled to preliminary 
injunction against defendant who bought product of foreign 
concern in its genuine boxes, which bore labels resembling 
those of plaintiff, and sold it here. Bourjois & Co. v.
Katzel ................................................ 689

TRANSFER OF CAUSES. See Equity, 2-7; Procedure, V.

TRANSPORTATION ACT. See Carriers, 10.

TREASURY, SECRETARY OF. See Officers.

TREATIES. See Boundaries; Constitutional Law, VI, 2.

TRESPASS. See Game; Mines and Mining, 2-4; Negligence;
Public Lands, VI, 4.

TRIAL. See Constitutional Law, IX, X; Equity, 2-7.

TRUSTS AND TRUSTEES. See Taxation, I, 4.

TUCKER ACT. See Jurisdiction, III, 3.

UNFAIR COMPETITION. See Anti-Trust Acts; Trade-Marks.
1. Determination by Courts; Federal Trade Commission and 
Clayton Acts. What constitutes unfair competition under 
Trade Commission Act is for court, upon review of Com-
mission’s order; rule applies where charge is that sales or 
agreements lessen competition or create monopoly, contrary 
to Clayton Act. Federal'Trade Comm. n . Curtis Pub. Co.. 568

2. Id. Findings of Commission; When Conclusive. Upon 
such review, findings of fact are conclusive, if supported by 
evidence. Id.

3. Id. Examination of Whole Record by Court, to determine 
whether there are material facts not reported by Commis-
sion; if there be evidence relating to such facts from which 
different conclusions may be drawn, and justice requires deci-
sion without further delay, court has power to decide without 
referring matter to Commission for additional findings. Id.

4. Id. Magazine Distributing Agencies. Engagement of 
exclusive agents by publisher, in orderly development of 
business and without unlawful motive, is not unfair method 
of competition within Trade Commission Act, though many 
of agents when so engaged were general distributers of 
newspapers and magazines. Id.
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UNITED STATES. See Boundaries; Constitutional Law; 

Contracts, 2-14; Eminent Domain, 3; Estoppel, 2; In-
dians; Limitations, 2, 3; Mines and Mining; Naturaliza-
tion; Patents for Inventions; Public Lands; Taxation, I; 
Waters, 4-14.

' Federal control. See Carriers, 8-10.
Vessels; Suits in Admirality Act. See Admirality, 2.
Crimes against; on high seas. See Criminal Law, 1-3.
Tucker Act. See Jurisdiction, III, 3.

VACCINATION. See Constitutional Law, XI, 7.

VALUATION. See Interstate Commerce Acts, I, 4-6; II, 3, 4;
Taxation, II, 13-25.

VENUE. See Jurisdiction, V, 6-16.

WAIVER. See Constitutional Law, VIII, 2; Equity, 11; 
Jurisdiction, II, 2; V, 6-8.

WAR:
Supplies. See Contracts, 12-14.
Federal control. See Carriers, 8-10.

WAR, SECRETARY OF. See Waters, 4-7.

WASHINGTON, CITY OF. See Party Walls, 1-4.

WATERS. See Admiralty; Contracts, 2; Criminal Law, 1-3;
Game; Public Lands, VI.
State boundaries; Red River; Treaty of 1819. See Boun-
daries.

1. Erosion, Accretion and Avulsion. Doctrine applies to 
boundary rivers. Oklahoma v. Texas...................................... 606

2. Appropriation; Innavigable Streams; Injunction. Modi-
fied Final Decree, enjoining Colorado and its officers from 
taking, under irrigation appropriation, more than specified 
amount of water. Wyoming v. Colorado............................... 1

3. Id. Percolating Waters; Utah Law. Appropriation of 
water of natural stream to beneficial use so far attaches to 
underground waters feeding stream by percolation through 
adjacent public lands, that one who, as incident to mining 
operations after lands have become private, intercepts and 
collects such percolating waters, may not sell to others right
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to use on distant lands waters so collected and thus diminish 
supply of prior appropriator. Snake Creek Co. n . Midway 
Irrig. Co.............................................. 596

4. Navigable Waters; Obstructions; Federal Jurisdiction. 
By Act 1890, Congress assumed jurisdiction over obstructions 
to navigation and committed to Secretary of War necessary 
administrative power. Southern Pac. Co. v. Olympian Co.. 205
5. Id. Bridges; Approval; Secretary of War. Under § 7, 
railroad bridge over navigable stream cannot be constructed 
before approval of location and plans. Id.

6. Id. Power to approve or disapprove includes power to 
condition approval. Id.

7. Id. Negligence. Where railroad obtained Secretary’s ap-
proval of new bridge, conditioned upon removal of old bridge 
and piers to specified depth, and complied with condition, 
the condition was an authoritative determination of what 
was necessary to insure free navigation; and where later the 
Government, by dredging, lowered bed and surface of river 
so that stumps of piles of old piers protruded above new bed, 
forming an obstruction which damaged a vessel, railroad was 
not liable. Id.
8. Indian Reservation; Boundary; Arkansas River. Where 
act of Congress establishing reservation described west 
boundary as “ the main channel,” and deed to United States 
for Osages by Cherokees described land by townships “ on 
the left bank,” deed is to be interpreted in conformity with 
act; act carried title to land in river bed out to main chan-
nel. Brewer Oil Co. v. United States...................................... 77

9. Territories; Navigable Waters; Power of Congress. Con-
gress may make grants below high water mark of navigable 
waters in a Territory, to carry out public purposes appro-
priate to objects for which United States holds Territory. 
Id.

10. Id. Louisiana Purchase. Principle not affected as to 
lands within Louisiana Purchase by purpose, declared in 
Treaty with France, that statehood should ultimately be 
conferred on inhabitants of territory purchased. Id.

11. Navigability. Navigable river is one used as highway for 
commerce, over which trade and travel are conducted in 
modes customary on water. Id.
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12. Id. Findings, of lower courts that Arkansas River, 
along Osage Reservation in Oklahoma, is not and never has 
been navigable, accepted. Id.
13. Id. Ineffective State Declaration. Grant of land in bed 
of non-navigable river made by United States while holding 
complete sovereignty over locality, not divested by retro-
active rule of State subsequently created out of that terri-
tory, classifying river as navigable. Id.

14. Id. Federal Question. Such grant being attacked on 
ground that river was navigable and its bed not subject to 
be granted by United States, question of navigability is not 
local but a federal question. Id.

WITHDRAWAL. See Mines and Mining, 2; Public Lands, II, 
5; III, 1-3.

WITNESSES. See Equity, 1. e

WORDS AND PHRASES:
1. “Income.” See Lederer v. Stockton...................   3

2. “Navigability.” Brewer Oil Co. v. United States.......... 77

3. “ Other form of appropriation.” See Mason v. United 
States.............................................................................................  545

4. “Person.” See United States v. Wong Sing...................... 18

5. “Possession.” See Cox v. Hart....................... 427

6. “ Proper district.” See General Inv. Co. v. Lake Shore 
Ry................................................................................................... 261

7. “White Person.” See Ozawa v. United States.................. 178
Yamashita v. Hinkle.............................  199

WRIT:
Error and certiorari. See Jurisdiction; Procedure.
Mandamus. See Mandamus.

WYOMING. See Waters, 2.
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