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SUPREME COURT OF THE UNITED STATES.
ALLOTMENT OF JusTicEs, OcToBER TERM, 1916.!

OrpEer: There having been an Associate Justice of this
court appointed since the adjournment of the last term,

It is ordered, That the following allotment be made of the
Chief Justice and Associate Justices of this court among
the circuits agreeably to the act of Congress in such case
made and provided, and that such allotment be entered
of record, viz:

For the First Circuit, OLivEr WENDELL HoOLMES,

Associate Justice.
For the Second Circuit, Louis D. BraNDEIS, Associate

Justice.

For the Third Circuit, MauLoN PITNEY, Associate
Justice.

For the Fourth Circuit, Epwarp D. Wauite, Chief
Justice.

For the Fifth Circuit, J. C. McREYNoOLDS, Associate
Justice.

For the Sixth Circuit, WirLiam R. DAy, Associate
Justice.

For the Seventh Circuit, Joun H. CLARKE, Associate
Justice.

For the Eighth Circuit, WiLLis VAN DEVANTER, Asso-

ciate Justice.
For the Ninth Circuit, JosepH McKENNA, Associate

Justice.
October 32, 1916.

1 For next previous allotment see 241 U. 8., p. iv.
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CASES ADJUDGED

IN THE

SUPREME COURT OF THE UNITED STATES

OCTOBER TERM, 1919.

JETT BROS. DISTILLING COMPANY ». CITY
OF CARROLLTON.

ERROR TO THE COURT OF APPEALS OF THE STATE OF
KENTUCKY.

No. 108. Argued December 19, 1919.—Decided March 1, 1920.

An objection that a tax is void under the Fourteenth Amendment be-
cause of systematic discrimination by officials in making assessments,
but which does not draw in question before the state court the
validity of the statute or authority under which they acted, will not
support a writ of error from this court under Jud. Code, § 237, as
amended. P. 5.

A petition for rehearing, merely overruled by the state court without
opinion, is not a basis for a writ of error. P. 6.

Writ of error to review 178 Kentucky, 561, dismissed.

THE case is stated in the opinion.

Mr. Helm Bruce, with whom Mr. Geo. B. Winslow was
on the briefs, for plaintiff in error, argued, inter alia, that
the point that the tax was void and without authority
because assessed in violation of due process of law after

1)




2 OCTOBER TERM, 1919.

Argument for Plaintiff in Error. 252 U. 8.

the whiskey had ceased to be the property of the Dis-
tilling Company, was sufficiently raised and was neces-
sarily decided by the state court, because, while on this
point the Constitution was not invoked eo nomine in the
complaint, the facts from which the deduction of uncon-
stitutionality must follow were specifically set forth and
the constitutional claim was specifically made in a peti-
tion for rehearing.

The reason for holding that a federal question made for
the first time in a petition for a rehearing is not generally
sufficient, is that, as a general rule, new grounds for
decisions will not be allowed to be presented in a petition
for a rehearing; and therefore if the state court in over-
ruling such a petition is silent on the subject of a fed-
eral question, it will not be presumed that it passed
on the federal question. Texas & Pacific Ry. Co. v. South-
ern Pactfic Co., 137 U. S. 48, 53. In view, however,
of the practice of the Kentucky court, which allows new
grounds of decision to be presented by petition for a
rehearing, the basis being in the record, Elsey v. People’s
Bank of Bardwell, 168 Kentucky, 701, the denial of the
petition here necessarily imports an adverse decision of
the constitutional claim.

It has often been held that where a federal question is
distinctly made in the court of original jurisdiction, and
where the court of last resort in the State must nec-
essarily have decided the question in order to make
the decision it did make, this is sufficient to give
this court jurisdiction, even though the state court
was silent on the subject. Steines v. Franklin County,
14 Wall. 15, 21. In like manner, where it is evident
from the record and the practice of a state court,
that a federal question made in a petition for a rehear-
ing must have been decided in passing upon the
petition, that should be sufficient to give this court
jurisdietion,




JETT BROS. CO. ». CITY OF CARROLLTON. 3

15 Opinion of the Court.

Mr. A. E. Stricklett, with whom Mr. J. A. Donaldson,
Mr. G. A. Donaldson and Mr. J. L. Donaldson were on
the briefs, for defendant in error.

Mg. JusticeE Day delivered the opinion of the court.

The City of Carrollton brought suit against Jett Bros.
Distilling Company to recover balances alleged to be due
as taxes upon distilled spirits belonging to the company
held in a bonded warehouse in that city. The taxes sued
for were those for the years 1907 to 1916, inclusive. It
appears that during those years the City Assessor under-
took to assess for taxation the distilled spirits in the
bonded warehouse and the city taxes were paid as thus
assessed. This suit was brought to recover taxes for the
above mentioned years upon the theory that during that
period the spirits should have been valued by the State
Board of Valuation and Assessment as provided by the
statutes of Kentucky. (Kentucky Stats., §§ 4105, 4114.)
It was alleged that the valuation by the City Assessor
was without authority of law, by mistake and for a much
less sum than that fixed for each of said years by the
State Board. It was also alleged that the company had
notice of the valuation fixed by the State Board; that the
City Assessor was without authority to assess spirits in
bonded warehouses; that the value fixed by him was an
inconsiderable sum and much less than that fixed by the
State Board in accordance with the Kentucky statutes.
The Distilling Company took issue upon the petition.
It pleaded the original levies for the years in question and
the payment of the taxes for each and all of the said years.
It pleaded that the whiskey which it was sought to tax
under the new levy of 1915-1916 had been removed from
the bonded warehouse of the company, and was no longer
its property, and that it could no longer protect itself as
it could have done had the tax been levied while the spir-
its were in its possession.
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In the nineteenth paragraph of the answer a defense
was set up upon a ground of federal right under the
Constitution. It was averred that during all the years
covered by the amended petition it had been the rule,
custom, habit, practice and system in the City of Car-
rollton to assess and cause to be assessed the real estate
therein at an average of not more than forty per cent. of
its fair cash value, and to assess and cause to be assessed
personal property in that city at an average of not more
than thirty per cent. of its fair cash value; that the
assessment made by the State Board upon which taxes
were sought to be recovered was made at 100 per cent.
of the fair cash value of the whiskey, and that the at-
tempt of the plaintiff to collect the same was in violation
of the defendant’s right under the constitution of the State
of Kentucky and the Fourteenth Amendment of the Con-
stitution of the United States.

The Circuit Court gave judgment in favor of the city
for the amounts claimed under the new levy of 1916,
giving credit for the amounts paid under the original
levies for the preceding years. The company appealed
to the Court of Appeals of Kentucky, where the judgment
of the Circuit Court was affirmed. 178 Kentucky, 561.
There was no other reference to the Federal Constitu-
tion than that contained in the answer, so far as we have
been able to discover, and the Court of Appeals dealt
with the federal question, deemed to be before it, as
follows (178 Kentucky, 566):

“Tt is further asserted that the recent cases of Greene v.
Louisville & Interurban Railroad Co. and Greene v. Louvs-
ville Railway Co., decided by the Supreme Court of the
United States and reported by 37 Supreme Court Re-
ports, 673, uproot the contention that the act is consti-
tutional, and hold that the State Board of Valuation, and
the city assessor and Board of Supervisors, acting inde-
pendently of each other, and fixing different valuations
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of the same property, work a discrimination, inimical both
to the federal and state constitutions. In this, however,
appellant is in error. It must be borne in mind that
complaint is only made of the assessment. The ware-
houseman had his remedy, in case of an excessive or un-
fair valuation, by appearing before the Board of Valua-
tion and Assessment at the time he received notice of the
valuation fixed, and there make complaint as provided in
section 4107, Kentucky Statutes. This appellant failed
to do but acquiesced in the assessment by paying taxes
both to the county and state on the valuation fixed by the
State Board. This being true, it cannot be heard to com-
plain now.”

The case is brought here by the allowance of a writ of
error. As the judgment was rendered after the Act of
September 6, 1916, c. 448, 39 Stat. 726, Judicial Code,
§ 237, became effective, that act must determine the
right to have a review in this court.

If the case can come here by writ of error, it is because
there was drawn in question the validity of a statute, or
authority, exercised under the State on the ground of
their being repugnant to the Constitution, laws, or
treaties of the United States. Before the petition for
rehearing the contentions based upon constitutional
grounds, by the plaintiff in error, were those embraced in
the nineteenth paragraph of the answer, to which we have
referred, and such as were deemed to be before the Court
of Appeals of Kentucky in the portion of the opinion
from which we have quoted. Neither the answer nor the
opinion of the Court of Appeals shows that any claim
under the Federal Constitution was made assailing the
validity of a statute of the State, or of an authority exer-
cised under the State, on the ground of repugnancy to the
Federal Constitution. The answer, in the nineteenth
paragraph, set up discrimination because of different
valuations of the property of others, claimed to violate
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rights secured by the Fourteenth Amendment to the
Constitution of the United States. The opinion of the
Court of Appeals likewise discussed the discriminatory
action alleged by the plaintiff in error.

Drawing in question the validity of a statute or au-
thority as the basis of appellate review has long been a
subject of regulation in statutes of the United States, as
we had oceasion to point out in Champron Lumber Co. v.
Fisher, 227 U. S. 445, 450, 451. What is meant by the
validity of a statute or authority was discussed by this
court in Baltimore & Potomac R. R. Co. v. Hopkins, 130
U. 8. 210, in which this court, speaking by Mr. Chief Jus-
tice Fuller, said: ¢ Whenever the power to enact a statute
as it is by its terms, or is made to read by construction, is
fairly open to denial and denied, the validity of such
statute is drawn in question, but not otherwise.” And
the Chief Justice added upon the authority of Millingar
v. Hartupee, 6 Wall. 258, 261, 262, that the word ‘‘au-
thority 7’ stands upon the same footing.

In order to give this court jurisdiction by writ of error
under amended § 237, Judicial Code, it is the validity of
the statute or authority which must be drawn in ques-
tion. The mere objection to an exercise of authority
under a statute, whose validity is not attacked, cannot
be made the basis of a writ of error from this court. There
must be a substantial challenge of the validity of the
statute or authority upon a claim that it is repugnant to
the Federal Constitution, treaties, or laws so as to re-
quire the state court to decide the question of validity in
disposing of the contention. Champron Lumber Co. v.
Fisher, supra, and cases cited.

In the present case no such claim of the invalidity of a
state statute or authority was raised in a manner re-
quiring the court below to pass upon the question in
disposing of the rights asserted. As we have said, what-
ever the effect of a petition for rehearing, it came too late
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to make the overruling of it, in the absence of an opinion,
the basis of review by writ of error. It follows that the
allowance of the writ of error in the present case did not
rest upon a decision in which was drawn in question the
validity of a statute of the State or any authority exer-
cised under it because of repugnancy to the Federal
Constitution, and the writ of error must be dismissed, and
it is so ordered.

Dismissed.

FARNCOMB ET AL. ». CITY AND COUNTY OF
DENVER ET AL.

ERROR TO THE SUPREME COURT OF THE STATE OF
COLORADO.

No. 110. Argued January 14, 1920.—Decided March 1, 1920.

As construed by the Supreme Court of Colorado, §§ 300 and 328 of
the charter of the City and County of Denver gave property owners
an opportunity to be heard before the Board of Supervisors respect-
ing the justice and validity of local assessments for public improve-
ments proposed by the Park Commission, and empowered the board
itself to determine such complaints before the assessments were

made. P.9.
Parties who did not avail themselves of such opportunity can not be
heard to complain of such assessments as unconstitutional. P. 11.

64 Colorado, 3, affirmed.

THE case is stated in the opinion.

Mr. T. J. O’Donnell, with whom M7, J. W. Graham was
on the briefs, for plaintiffs in error.

Mr. James A. Marsh, with whom Mr. Norton Mont-
gomery was on the briefs, for defendants in error.
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MR. JusTicE DAY delivered the opinion of the court.

Suit was brought in the District Court of the City and
County of Denver by the plaintiffs in error to enjoin the
City from enforcing an assessment ordinance passed to
raise the necessary means to pay for certain park im-
provements and the construction of boulevards and
streets in the City of Denver.

The charter of the City of Denver was before this
court in Londoner v. Denver, 210 U. 8. 373. Sections
298 and 299 of the charter provide that the Board of
Local Improvements shall prepare a statement showing
the costs of improvements, interest, cost of collection,
ete., and apportion the same upon each lot or tract of
land to be assessed, shall cause the same to be certified by
the president, and filed in the office of the clerk. The
clerk shall then by advertisement in some newspaper of
general circulation, published in the city and county,
notify the owners of the real estate to be assessed and all
persons interested that said improvements have been or
will be completed, and shall specify the whole cost of the
improvement, and the share so apportioned to each lot, or
tract of land, or person, and any complaint or objection
that may be made in writing by such persons or owners to
the Board of Supervisors, and filed with the clerk within
sixty days from the first publication of such notice, shall
be heard and determined by the Board of Supervisors at
its first regular meeting after sixty days, and before the
passage of any ordinance assessing the cost of the im-
provements.

Section 300 provides: ‘“At the meeting specified in
said notice, or any adjournment thereof, the board of
supervisors, sitting as a board of equalization, shall hear
and determine all such complaints and objections, and
may recommend to the board of public works any modi-
fication of their apportionments; the board of public
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works may thereupon make such modifications and
changes as to them may seem equitable and just, or may
confirm the first apportionment and shall notify the
council of their final decision; and the council shall there-
upon, by ordinance, assess the cost of said improvements
against all the real estate in said district and against such
persons, respectively, in the proportions above mentioned.”

Section 328 of the charter provides: ‘“ When the cost of
any such park site or parkway is definitely determined,
the park commission shall prepare, certify and file with
the clerk a statement showing the cost thereof as required
in Section 298 hereof; the clerk shall thereupon give the
notice required by Section 299 hereof; and thereupon the
same proceedings required in Section 300 hereof shall be
had, except that the proceedings therein provided to
be observed by the board shall be observed by the park
commission; and the council shall thereupon by ordinance
assess the cost against the other real estate as aforesaid,
in the district, in accordance with said apportionments.”

The federal question, brought before us by the writ of
error, concerns the constitutionality of § 300, above set
forth,—the contention being that it does not give inter-
ested property owners the opportunity to be heard where
the property is to be specially assessed for making im-
provements of the character in question, as the hearing
provided is before a board which has no power to decide
any complaint which the property owner may have or
make with respect to the validity or falseness of such
assessment, or to correct any error in such assessment, but
only has power to recommend to the power or authority,
originally making the assessment, any modifications of
portions of such assessment. That is that the Board of
Supervisors has only the power to recommend to the
Board of Park Commissioners the apportionment to be
made in the assessment. It is the contention of the
plaintiffs in error that the hearing thus afforded does not
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give due process of law within the meaning of the Four-
teenth Amendment to the Constitution. The Supreme
Court of Colorado, affirming the judgment of the Dis-
trict Court, denied this contention, and affirmed the
judgment of the District Court sustaining the validity of
the assessment. 64 Colorado, 3.

The Supreme Court of Colorado held that the question
had already been disposed of by its own previous decision,
affirmed as to the constitutional point by our decision in
Londoner v. Denver, 210 U. 8., supra. In Londoner v.
Denver the section of the charter now involved was before
this court, being then § 31 of the charter. Section 300
to all intents is the same in terms as § 31, except that the
Board of Supervisors, sitting as a board of equalization,
is substituted for the City Council.

This court when dealing with the constitutionality of
state statutes, challenged under the Fourteenth Amend-
ment, accepts the meaning thereof as construed by the
highest court of the State. St. Louis & Kansas City Land
Co. v. Kansas City, 241 U. S. 419, 427.

In Londoner v. Denver this court accepted, as it was
bound to do, the construction of the charter made by the
state court, and upon that construction determined its
constitutional validity. The City Charter was construed
in the Supreme Court in 33 Colorado, 104. In the opin-
ion in that case, after discussing the steps required in
making improvements of the character involved here,
the court, in dealing with § 31, said (p. 117): “ Notwith-
standing the apparently mandatory words employed in
Section 31, supra, we do not think that thereby the
legislative power and discretion of the city council is
taken away and vested in the board of public works, but
that the former, in the exercise of its functions, is em-
powered to pass an assessing ordinance charging property
with the cost of an improvement, which, acecording to its
judgment, would be just and equitable.”
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Adopting this construction of the section, and consid-
ering the objection urged that it would not afford due
process of law, this court, by Mr. Justice Moody, said
(p. 379): “The ninth assignment questions the constitu-
tionality of that part of the law which authorizes the
assessment of benefits. It seems desirable, for the proper
disposition of this and the next assignment, to state the
construction which the Supreme Court gave to the char-
ter. This may be found in the judgment under review
and two cases decided with it. Denver v. Kennedy, 33
Colorado, 80; Denver v. Dumars, 33 Colorado, 94. From
these cases it appears that the lien upon the adjoining
land arises out of the assessment; after the cost of the
work and the provisional apportionment is certified to
the city council the landowners affected are afforded an
opportunity to be heard upon the validity and amount
of the assessment by the council sitting as a board of
equalization; if any further notice than the notice to file
complaints and objections is required, the city authorities
have the implied power to give it; the hearing must be
before the assessment is made; this hearing, provided for
by § 31, is one where the board of equalization ‘shall
hear the parties complaining and such testimony as they
may offer in support of their complaints and objections
as would be competent and relevant,” 33 Colorado, 97;
and that the full hearing before the board of equalization
excludes the courts from entertaining any objections
which are cognizable by this board. The statute itself
therefore is clear of all constitutional faults.”

Plaintiffs in error did not avail themselves of the priv-
ilege of a hearing as provided by this section, but after
the assessing ordinance had been passed began this pro-
ceeding in the District Court to test the constitutionality
of the law. As we have said, the question as to what
should be a proper construction of the charter provision
was not for our decision; that matter was within the
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sole authority of the state court, and was disposed of, as
the Supreme Court of Colorado held, by the former cases
reported in 33 Colorado, and by our decision based upon
that construction in Londoner v. Denver, 210 U. 8., supra.
As the plaintiffs in error had an opportunity to be heard
before the board duly constituted by § 300, they cannot
be heard to complain now. It follows that the judgment
of the Supreme Court of Colorado must be

A flirmed.

GOLDSMITH ET AL. ». GEORGE G. PRENDER-
GAST CONSTRUCTION COMPANY.

ERROR TO THE SUPREME COURT OF THE STATE OF MISSOURI.
No. 127. Argued January 13, 14, 1920.—Decided March 1, 1920.

In apportioning the cost of a sewer, the assessing authorities excluded
therefrom a city park from part of which the drainage was naturally
toward, and was to some extent conducted into, the sewer; but the
amount so conducted was not shown to be considerable, nor did it
appear that such drainage could not be disposed of by other means.
The state courts having sustained the exclusion as within the discre-
tion of the assessing authorities, keld, that it could not be regarded
as so arbitrary and unequal in operation and effect as to render
assessments on other property invalid under the Fourteenth Amend-
ment. P. 17.

Refusal to transfer a cause from a division of the Supreme Court of
Missouri to the court ¢n banc does not violate any constitutional
right. P. 18.

273 Missouri, 184, affirmed.

THE case is stated in the opinion.

Mr. Dawid Goldsmith for plaintiffs in error:
The failure of the municipal authorities to include any
part of the Tower Grove Park property in the sewer
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distriet in question, if arbitrary, violated § 1 of the Four-
teenth Amendment. Masters v. Portland, 24 Oregon, 161;
Hanscom v. Omaha, 11 Nebraska, 37, 43, 44; Fraser v.
Mulany, 129 Wisconsin, 377; Lawrence v. Grand Rapids,
166 Michigan, 134 ; T'itle Guarantee & Trust Co. v. Chicago,
162 Illinois, 505; Van Deventer v. Long Island City, 139
N. Y. 133; Tulsa v. McCormick, 63 Oklahoma, —;
Whitley v. Fawcett, Style’s Rep., 13.

The facts found by the trial court are sufficient to
establish that such omission was arbitrary. Lawrence v.
Grand Rapids, supra; Mt. St. Mary’s Cemetery v. Mullins,
248 U. 8. 501.

The conclusions of law upon which the trial court
based its judgment were erroneous because the omission
of the park property from the sewer district warranted a
finding of fact that the members of the Municipal Assem-
bly were actuated by motives which constitute legal
fraud ; and because the motives of the Municipal Assembly
were immaterial. Soon Hing v. Crowley, 113 U. S. 703;
Brown v. Cape Girardeau, 90 Missouri, 377; Kansas City v.
Hyde, 196 Missouri, 498; Kerfoot v. Chicago, 195 Illinois,
229; Potter v. McDowell, 31 Missouri, 62.

The refusal of Division No. 2 of the Supreme Court of
Missouri to transfer this cause to the court vn banc was
arbitrary, and violated § 1 of the Fourteenth Amend-
ment. Amendment to the Constitution of Missouri,
adopted in 1890, § 4; Moore v. Missourt, 159 U. 8. 673.

The action of said Division No. 2 was the action of the
State, within the purview of the Federal Constitution,
and, if arbitrary, violated § 1 of the Fourteenth Amend-
ment. Ez parte Virginia, 100 U. S. 339; Home Tele-
phone & Telegraph Co. v. Los Angeles, 227 U. 8. 278;
Hovey v. Elliott, 167 U. S. 409; Ex parte Nelson, 251
Missouri, 63.

Moreover, if no federal question had been involved,
the Supreme Court of Missouri would have had no juris-
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diction of this case. Barber Asphalt Paving Co. v. Hezel,
138 Missouri, 228; Smith v. Westport, 174 Missouri, 394;
Platt v. Parker-Washington Co., 235 Missouri, 467.

And if the judgment of the Supreme Court was rendered
without jurisdiction, then that, in itself, constituted a
taking of property without due process of law. Scott v.
McNeal, 154 U. 8. 34; Pennoyer v. Neff, 95 U. 8. 714;
Lent v. Ttllson, 140 U. 8. 316; Old Wayne Life Association
v. McDonough, 204 U. S. 8.

Mr. Hickman P. Rodgers, with whom Mr. A. R. Taylor
and Mr. Howard Taylor were on the brief, for defendant
in error.

Mg. JusTicE DAY delivered the opinion of the court.

Suit was brought in the Circuit Court of the City of St.
Louis by the Construction Company to recover upon a
special tax-bill issued by the City of St. Louis for the
construction of the sewer in what is known as Manchester
Road Sewer District No. 3, City of St. Louis. The Con-
struction Company recovered a judgment on the tax-
bills against the plaintiffs in error, who were owners of
abutting property. Upon appeal to the Supreme Court
of Missouri the judgment below was affirmed upon hear-
ing and rehearing. 273 Missouri, 184.

The record discloses that the sewer, for the construc-
tion of which the assessment was made, was constructed
in a certain boulevard known as Kingshighway Boulevard.
On the east of this boulevard, and fronting on the same
for a considerable distance, is a tract belonging to the
city, and known as Tower Grove Park; this property was
not assessed for the building of the sewer. This omission
is alleged to be of such an arbitrary and discriminatory
character as to render the ordinance making the assess-
ment void as a deprivation of federal constitutional rights
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secured to the plaintiffs in error by the due process and
equal protection clauses of the Fourteenth Amendment.

The Circuit Court made findings of fact in which it
found that there was no evidence that the Municipal
Assembly of the City of St. Louis, in passing the ordi-
nances in question, was actuated by motives of fraud or
oppression; that such motives, if any, must be inferred
solely from the failure to incorporate parcels or tracts
of land in the sewer district, the topography of which
might render it necessary or expedient to then, or there-
after, drain the water or sewage therefrom into the sewer.
The court recites the nature of the title of the tract known
as Tower Grove Park.

It appears that the Park had been conveyed to the
city, the grantor reserving therefrom a strip 200 feet wide,
surrounding the same. The court found that the western
front of the tract, thus conveyed to the city, included the
western gate or entrance of the Park and the strip of 200
feet in width, surrounding the Park proper, and embraced
a total frontage along Kingshighway of about 1470 feet,
and that none of the property included within Tower
Grove Park and the strip of 200 feet in width, reserved
for residence property, was included within the taxing
district for such sewer construction. The court also finds
that with the exception of an area composing some 300
feet, each way, located at the southwestern corner of the
Park, the western part of the Park for a distance of some
600 feet east of Kingshighway is of an elevation higher
than Kingshighway between Arsenal street and Magnolia
avenue, and the natural drainage thereof is in the main
westwardly towards Kingshighway and that before the
building of the sewer in question surface water and hy-
drants drained from said part of the Park through drains
and gutters under said street and sidewalk to a point
west of Kingshighway. That whatever drains for surface
and hydrant water existed in said western and north-
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western portion of the Park led into that section of the
sewer in question, situated in Kingshighway adjoining
the Park; but the court finds that it is unable to deter-
mine from the evidence as to when such connection with
said sewer was accomplished, or by whom. The court
also finds that at the time the work in question was per-
formed it was provided by the revised ordinances of the
City of St. Louis that water draining from roofs of houses
should not flow over sidewalks, but should be conducted
through pipes to a sewer if available, and if not then
through pipes below the sidewalk, and into the open gut-
ter of the street. The court does not find from the
evidence that it was not possible or feasible to drain the
surface water falling upon or collected from that portion
of Tower Grove Park, and the reserved strip of 200 feet,
which is higher than and inclined towards Kingshighway,
from the surface of said land in any other manner than
through or by the district sewer constructed in Kings-
highway, or that sewage from houses upon said reserved
strip, if any there ever be, cannot be disposed of by
means other than said sewer.

As conclusions of law the court finds that it was within
the powers of the Municipal Assembly, in the passage of
the ordinances establishing the sewer district wherein the
work sued for was performed, to embrace and designate
therein only such real estate as, in their judgment,
should be benefited thereby; that the discretion vested in
the Municipal Legislature was not subject to review by
the court, unless the powers of the Legislature were
affirmatively shown to have been exercised fraudulently,
oppressively or arbitrarily. And the court found that
the mere omission of the lands from said district which
might, at one time, be reasonably included in the sewer
district in question, or as to which it is reasonable to
assume that the same would be more conveniently served
by the sewer in question than any other, did not justify
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the court in concluding that the Municipal Assembly,
in omitting said lands from the sewer district in question,
was actuated by motives of fraud, or oppression; or that
the prima facie liability of defendants established by the
certified special tax-bill is thereby rebutted and over-
turned.

On the facts and conclusions of law the judgment was
affirmed by the Supreme Court of Missouri.

The establishment of sewer districts was committed to
local authorities by the charter of the City of St. Louis
which had the force and effect of a statute of the State.
That charter provided that, within the limits of the dis-
trict prescribed by ordinance recommended by the Board
of Public Improvements, the Municipal Assembly might
establish sewer districts, and such sewers may be con-
nected with a sewer of any class or with a natural course
of drainage. (See § 21, Woerner’s Revised Code of St.
Louis, 1907, p. 410.)

The mere fact that the court found that a part of
Tower Grove Park might have been drained into the
sewer, it was held by the Missouri courts, under all the
circumstances, did not justify judicial interference with
the exercise of the discretion vested in the municipal
authorities. The court commented on the fact that it
was not shown that any considerable amount of surface
water was conducted away from the park by this sewer.
Much less do such findings afford reason for this court in
the exercise of its revisory power under the Federal
Constitution to reverse the action of the state courts,
which fully considered the facts, and refused to invalidate
the assessment.

As we have frequently declared, this court only inter-
feres with such assessments on the ground of violation of
constitutional rights secured by the Fourteenth Amend-
ment, when the action of the state authorities is found to
be arbitrary, or wholly unequal in operation and effect.
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We need but refer to some of the cases in which this
principle has been declared. Embree v. Kansas City
Road Dristrict, 240 U. S. 242; Withnell v. Ruecking Con-
struction Co., 249 U. 8. 63; Hancock v. Muskogee, 250 U.
S. 454; Branson v. Bush, 251 U. 8. 182.

We find no merit in the contention that a federal con-
stitutional right was violated because of the refusal to
transfer the cause from the division of the Supreme Court
of Missouri, which heard it, to the court in banc. See
Moore v. Missourt, 159 U. S. 673, 679.

A ffirmed.

CHICAGO, ROCK ISLAND & PACIFIC RAILWAY
COMPANY ET AL. v». WARD.

CERTIORARI TO THE SUPREME COURT OF THE STATE
OF OKLAHOMA.

No. 198. Submitted January 28, 1920.—Decided March 1, 1920.

The Federal Employers’ Liability Act places a co-employee’s negli-
gence, when the ground of the action, in the same relation as that of
the employer as regards assumption of risk. P. 22.

It is inaccurate to charge without qualification that a servant does not
assume a risk created by his master’s negligence, the rule being other-
wise where the negligence and danger are so obvious that an ordi-
narily careful person, under the circumstances, would observe and

- appreciate them. P. 21.

But the defense of assumed risk is inapplicable when the injury arises
from a single act of negligence creating a sudden emergency without
warning to the servant or opportunity to judge of the resulting
danger. P.22.

Where a switchman, when about to apply the brake to stop a “cut’’ of
freight cars was thrown to the ground by a jerk due to delay in un-
coupling them from a propelling engine when the engine was slowed,
held, that he had a right to assume that they would be uncoupled at
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the proper time, as usual, and did not assume the risk of a co-
employee’s negligent failure to do so. Id.

The error of a charge that contributory negligence will prevent re-
covery in an action under the Federal Liability Act, being favorable
to defendants, does not require reversal of a judgment against them.
P. 23.

The Seventh Amendment does not forbid a jury of less than twelve in a
case under the Federal Employers’ Liability Act tried in a state
court. Id. St. Lowts & San Francisco R. R. Co. v. Brown, 241
W, 8 2285

68 Oklahoma, —, affirmed.

THE case is stated in the opinion.

Mr. R. J. Roberts, Mr. W. H. Moore, Mr. Thomas P-
Littlepage, Mr. Sidney F. Taliaferro and Mr. W. F. Dick-
tnson for petitioners. Mr. C. O. Blake and Mr. John E.
Du Mars were on the brief.

Mr. W. S. Pendleton for respondent. Mr. T. G. Cutlip
was on the brief.

Mgr. JusTick DAY delivered the opinion of the court.

Suit was brought in the Superior Court, Pottawatomie
County, Oklahoma, against the Chicago, Rock Island &
Pacific Railway Company and A. J. Carney to recover
damages for injuries alleged to have been received by
Ward while he was employed as a switchman of the rail-
way company in its yards at Shawnee. He recovered
a judgment which was affirmed by the Supreme Court of
Oklahoma, 68 Oklahoma, —-. The ground upon which
recovery was sought against the railway company and
Carney, who was an engine foreman, was that Ward,
while engaged in his duty as a switchman, was suddenly
thrown from the top of a box car upon which he was about
to apply a brake. The petition alleged, and the testi-
mony tended to show, that Ward was engaged as a switch-
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man on a cut of cars which it was the duty of the engine
foreman to cut loose from the engine pushing the cars in
order that Ward might gradually stop the cars by apply-
ing the brake. It appears that at the time of the injury
to Ward, the cut of cars had been pushed up an incline
by the engine, over an elevation, and as the cars ran down
the track the effect was to cause the slack to run out
between them permitting them to pull apart sufficiently
to be uncoupled, at which time it was the duty of the
engine foreman to uncouple the cars. The testimony
tended to support the allegations of the petition as to the
negligent manner in which this operation was performed
at the time of the injury, showing the failure of the engine
foreman to properly cut off the cars at the time he directed
the engineer to retard the speed of the engine, thereby
causing them to slow down in such manner that,when the
check reached the car upon which Ward was about to set
the brake, he was suddenly thrown from the top of the car
with the resulting injuries for which he brought this action.

The railway company and Carney took issue upon the
allegations of the petition, and set up contributory neg-
ligence and assumption of risk as defenses. The trial
court left the question of negligence on the part of the
company and the engine foreman to the jury, and also
instructed it as to assumption of risk by an employee of
the ordinary hazards of the work in which he was engaged,
and further charged the jury as follows:

“You are further instructed that while a servant does
not assume the extraordinary and unusual risks of the
employment yet on accepting employment he does
assume all the ordinary and usual risks and perils inci-
dent thereto, whether it be dangerous or otherwise, and
also all risks which he knows or should, in the exercise
of reasonable care, know to exist. He does not, however,
assume such risks as are ereated by the master’s negli-
gence nor such as are latent, or are only discoverable at




CHICAGO, R. I. & P. RY. CO. v. WARD. 21

18. Opinion of the Court.

the time of the injury. The doctrine of an assumption of
risk is wholly dependent upon the servant’s knowledge,
actual or constructive, of the dangers incident to his em-
ployment. Where he knew, or in the exercise of reason-
able and ordinary care, should know the risk to which he
is exposed, he will, as a rule, be held to have assumed
them; but where he either does not know, or knowing,
does not appreciate such risk, and his ignorance or non-
appreciation is not due to negligence or want of due care
on his part, there is no assumption of risk on the part of
the servant preventing a recovery for injuries.”

Treating the case, as the court below did, as one in
which the injury occurred while the petitioners and re-
spondent were engaged in interstate commerce, this
charge as to the assumption of risk was not aceurate, in
stating without qualification that the servant did not
assume the risk created by the master’s negligence. We
have had occasion to deal with the matter of assumption
of risk in cases where the defense is applicable under the
Federal Employers’ Liability Act, being those in which
the injury was caused otherwise than by the violation of
some statute enacted to promote the safety of employees.
As this case was not one of the latter class, assumption of
risk was a defense to which the defendants below were
entitled. Seaboard Air Line Ry. v. Horton, 233 U. S. 492;
Jacobs v. Southern Ry. Co., 241 U. S. 229.

As to the nature of the risk assumed by an employee in
actions brought under the Employers’ Liability Act, we
took occasion to say in Chesapeake & Ohio Ry. Co. v.
DeAtley, 241 U. 8. 310, 315: ““According to our decisions,
the settled rule is, not that it is the duty of an employee
to exercise care to discover extraordinary dangers that
may arise from the negligence of the employer or of those
for whose conduct the employer is responsible, but that
the employee may assume that the employer or his agents
have exercised proper care with respect to his safety until




OCTOBER TERM, 1919.

Opinion of the Court. 252 U. S.

notified to the contrary, unless the want of care and the
danger arising from it are so obvious that an ordinarily
careful person, under the circumstances, would observe
and appreciate them.” The Federal Employers’ Liab-
ility Act places a co-employee’s negligence, when it is the
ground of the action, in the same relation as that of the
employer upon the matter of assumption of risk. 241 U.
S. 313. See also Chesapeake & Ohio Ry. Co. v. Profitt,
2417U.8S. 462, 468; Erie R. R. Co. v. Purucker, 244 U. S. 320.
Applying the principles settled by these decisions to the
facts of this case, the testimony shows that Ward had
neither warning nor opportunity to judge of the danger
to which he was exposed by the failure of the engine fore-
man to cut off the cars. In the absence of notice to the
contrary, and the record shows none, Ward had the right
to act upon the belief that the usual method would be
followed and the cars cut off at the proper time by the
engine foreman so that he might safely proceed to perform
his duty as a switchman by setting the brake to check the
cars which should have been detached. For the lack of
proper care, on the part of the representative of the rail-
way company while Ward was in the performance of his
duty, he was suddenly precipitated from the front end of
the car by the abrupt checking resulting from the failure
to make the disconnection. This situation did not make
the doctrine of assumed risk a defense to an action for
damages because of the negligent manner of operation
which resulted in Ward’s injury, and the part of the charge
complained of though inaccurate could have worked
no harm to the petitioners. It was a sudden emer-
gency, brought about by the negligent operation of that
particular cut of cars, and not a condition of danger,
resulting from the master’s or his representatives’ neg-
ligence, so obvious that an ordinarily prudent person in
the situation in which Ward was placed had opportunity
to know and appreciate it, and thereby assume the risk.
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The trial court also charged that contributory neg-
ligence by Ward would prevent a recovery. This charge
was more favorable to the petitioners than they were
entitled to, as under the Federal Employers’ Liability
Act contributory negligence is not a defense, and only
goes in mitigation of damages. The giving of this charge
could not have been prejudical error requiring a reversal
of the judgment.

Another assignment of error, dealt with by the Supreme
Court of Oklahoma, that a jury of less than twelve re-
turned the verdict, conforming to the state practice, does
not seem to be pressed here. In any event it is disposed of
by St. Louis & San Francisco R. R. Co. v. Brown, 241
{USESOD 3

We find no error in the judgment of the Supreme Court
of Oklahoma and the same is

Aflirmed.

PENNSYLVANIA GAS COMPANY ». PUBLIC
SERVICE COMMISSION, SECOND DISTRICT,
OF THE STATE OF NEW YORK, ET AL.

ERROR TO THE SUPREME COURT OF THE STATE OF
NEW YORK.

No. 330. Argued December 8, 9, 1919.—Decided March 1, 1920.

The transmission and sale of natural gas, produced in one State and
transported and furnished directly to consumers in a city of another
State by means of pipe lines from the source of supply in part laid in
the city streets, is interstate commerce (p. 28); but, in the absence
of any contrary regulation by Congress, is subject to local regula-
tion of rates. P. 29. Public Utilities Commission v. Landon, 249
U. 8. 236, distinguished.

225 N. Y. 397, affirmed.
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THE case is stated in the opinion.

Mr. John E. Mullin, with whom Mr. Marion H. Fisher
was on the briefs, for plaintiff in error:

The State has no power to regulate the rates in ques-
tion, for such action necessarily imposes a direct burden
and restraint upon interstate commerce.

The State in effect proposes to meet the plaintiff in
error at the state line and to deny it freedom to import
for sale a legitimate commodity of commerce except at a
price to be fixed by the State. Nay more, the State
apparently proposes not only to restrict the right of sale,
but to compel the plaintiff in error to continue to import
its Pennsylvania product for sale at the price fixed by the
State. If such a regulation is not direct and substantial—
if it does not restrain and burden interstate commerce, we
can conceive of no action which would.

That a business is ‘“regulated” when the return allowed
on the business or the sale price of the commodity dealt
in is fixed by governmental authority cannot be ques-
tioned, and such a regulation is far more substantial and
burdensome than was the regulation of customers de-
clared to be an unauthorized interference with commerce
in the Ticker Case, 247 U. 8. 105, or the inspection charge
declared invalid by this court in Western Oil Refg. Co.
v. Lipscomb, 244 U. 8. 346. It is more direct than the
state license fees upon agents selling and delivering in-
terstate merchandise declared repugnant to the Con-
stitution in Stewart v. Michigan, 232 U. S. 665; Caldwell v.
North Carolina, 187 U. 8. 622, and in Rearick v. Pennsyl-
vania, 203 U. S. 507.

The rate or price received for the transportation and
supply of the natural gas is the vital part of the transac-
tion. Short of flat prohibition, there is no way to strike
more directly at the heart of a commerecial transaction
than to fix the price that is to be received in it. See
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Brown v. Maryland, 12 Wheat. 419, 447; Leisy v. Har-
din, 135 U. S. 100, 108, 119-123; Clark Dustilling Co. v.
Western Maryland Ry. Co., 242 U. 8. 311, 328, 329; Lyng
v. Michigan, 135 U. 8. 161, 166; Bowman v. Chicago
& Northwestern Ry. Co., 125 U. S. 465, 507; Judson on
Interstate Commerce, § 17; West v. Kansas Natural Gas
Co., 221 U. S. 255, 256.

The validity of state action does not rest upon the dis-
cretion or good judgment of the State, nor on the reason-
ableness of the regulation imposed. It depends solely
on the question of power. Brown v. Maryland, 12 Wheat.
419, 439; Western Union Tel. Co. v. Kansas, 216 U. S. 1,
27; Railroad Commission v. Worthington, 225 U. S. 101,
107.

Federal functions may not be usurped under the police
power, nor does the occupancy of highways by the plain-
tiff in error under local franchises authorize the State to
regulate the price of gas moving in interstate commerce.
Lersy v. Hardin, 135 U. 8. 100, 108, 119-123; Lyng v.
Michigan, 135 U. S. 161-166; Wabash, St. Louts & Pacific
Ry. Co. v. Illinots, 118 U. S. 557.

Substantially parallel to the pipe line of the plaintiff in
error, between the City of Warren, Pa., and the City of
Jamestown, N. Y., an interurban trolley system is oper-
ated. This line is typical of many others, occupying city
streets under local franchises. The State will hardly
assert that it is able to regulate the interstate business or
interstate rates of such trolley lines under the police power
or because of the use of local franchises. The same rules
and the same principles must be applied to the interstate
business of the plaintiff in error.

This court has already held that the interstate gas
business may not be regulated under the police power
based on the use of highways. West v. Kansas Natural
Gas Co., 221 U. S. 229. See Kansas Natural Gas Co. v.
Haskell, 172 Fed. Rep. 545.
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The interstate natural gas business conducted by
plaintiff in error is national, not local, in character, and
the proposed state regulation thereof is not local in its
operation. An interstate transaction requires national
control whenever it is of such character that one State
cannot control it without in effect extending its regula-
tions into another State, or in effect assuming jurisdic-
tion over property in another State, or leaving the trans-
action subject to conflicting regulations of different States.

The power of a State to enforce common-law duties, or
like statutory duties, of public utilities engaged in inter-
state commerce does not extend to prescribing rates for
interstate commerce. Subjecting interstate rates to con-
trol by a state commission is not the same as enforcing
the common-law duty to serve at reasonable rates.

In fixing intrastate rates, for an interstate public util-
ity, the State has no right to take into consideration the
business of the company outside of the State, or base
them on the value of the property outside the State. In
fixing the gas rates in question, the State necessarily
regulates the rate or return for the interstate trans-
portation of the gas, and that is beyond its power.

Mr. Ledyard P. Hale for Public Service Commission,
defendant in error.

Mr. Louis L. Thrasher for City of Jamestown et al.,
defendants in error.

MR. JusTicE DAy delivered the opinion of the court.

This writ of error brings before us for consideration the
question whether the Public Service Commission of the
State of New York has the power to regulate rates at
which natural gas shall be furnished by the Pennsylvania
Gas Company, plaintiff in error, to consumers in the city
of Jamestown in the State of New York. The Court of
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Appeals of New York (225 N. Y. 397) held that the Com-
mission had such authority.

The statute of the State of New York, § 65, Public
Service Commission Law, Laws 1910, c. 480, provides:
“Every gas corporation, every electrical corporation and
every municipality shall furnish and provide such serv-
ice, instrumentalities and facilities as shall be safe and
adequate and in all respects just and reasonable. All
charges made or demanded by any such gas corporation,
electrical corporation or municipality for gas, electricity
or any service rendered or to be rendered, shall be just
and reasonable and not more than allowed by law or by
order of the commission having jurisdiction. Every un-
just or unreasonable charge made or demanded for gas,
electricity or any such service, or in connection therewith,
or in excess of that allowed by law or by the order of the
commission is prohibited.”

Consumers of gas, furnished by the plaintiff in error in
the city of Jamestown, New York, filed a complaint de-
manding a reduction of gas rates in that city. The Public
Service Commission asserted its jurisdiction which, as we
have said, was sustained by the Court of Appeals of
New York.

The federal question presented for our consideration
involves the correctness of the contention of the plaintiff
in error that the authority undertaken to be exercised by
the Commission, and sustained by the court, was an
attempt under state authority to regulate interstate
commerce, and violative of the constitutional power
granted to Congress over commerce among the States.
The facts are undisputed. The plaintiff in error, the
Pennsylvania Gas Company, is a corporation organized
under the laws of the State of Pennsylvania and engaged
in transmitting and selling natural gas in the State of
New York and Pennsylvania. It transports the gas by
pipe-lines about fifty miles in length from the source
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of supply in the State of Pennsylvania into the State of
New York. It sells and delivers gas to consumers in the
city of Jamestown, in the town of Ellicott, and in the
village of Falconer, all in Chautauqua County, New York.
It also sells and delivers natural gas to consumers in the
cities of Warren, Corry and Erie in Pennsylvania.

We think that the transmission and sale of natural gas
produced in one State, transported by means of pipe-lines
and directly furnished to consumers in another State, is
interstate commerce within the principles of the cases
already determined by this court. West v. Kansas Natu-
ral Gas Co. 221 U. 8. 229; Haskell v. Kansas Natural Gas
Co.,224 U. S. 217; Western Union Telegraph Co. v. Foster,
247 U. 8. 105.

This case differs from Public Utilities Commission v.
Landon, 249 U. S. 236, wherein we dealt with the piping
of natural gas from one State to another, and its sale to
independent local gas companies in the receiving State,
and held that the retailing of gas by the local companies
to their consumers was intrastate commerce and not a
continuation of interstate commerce, although the mains
of the local companies receiving and distributing the gas
to local consumers were connected permanently with
those of the transmitting company. Under the circum-
stances set forth in that case we held that the interstate
movement ended when the gas passed into the local
mains; that the rates to be charged by the local companies
had but an indirect effect upon interstate commerce and,
therefore, the matter was subject to local regulation.

In the instant case the gas is transmitted directly from
the source of supply in Pennsylvania to the consumers in
the cities and towns of New York and Pennsylvania,
above mentioned. Its transmission is direct, and without
intervention of any sort between the seller and the buyer.
The transmission is continuous and single and is, in our
opinion, a transmission in interstate commerce and there-
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fore subject to applicable constitutional limitations which
govern the States in dealing with matters of the character
of the one now before us.

The general principle is well established and often
asserted in the decisions of this court that the State may
not directly regulate or burden interstate commerce.
That subject, so far as legislative regulation is concerned,
has been committed by the Constitution to the control of
the Federal Congress. But while admitting this general
principle, it, like others of a general nature, is subject
to qualifications not inconsistent with the general rule,
which now are as well established as the principle itself.

In dealing with interstate commerce it is not in some
instances regarded as an infringment upon the authority
delegated to Congress, to permit the States to pass laws
indirectly affecting such commerce, when needed to pro-
tect or regulate matters of local interest. Such laws are
operative until Congress acts under its superior authority
by regulating the subject-matter for itself. In varying
forms this subject has frequently been before this court.
The previous cases were fully reviewed and deductions
made therefrom in the Minnesota Rate Cases, 230 U. S.
352. The paramount authority of Congress over the
regulation of interstate commerce was again asserted in
those cases. It was nevertheless recognized that there
existed in the States a permissible exercise of authority,
which they might use until Congress had taken posses-
sion of the field of regulation. After stating the limita-~
tions upon state authority, of this subject, we said (p. 402):
“But within these limitations there necessarily remains
to the States, until Congress acts, a wide range for the
permissible exercise of power appropriate to their terri-
torial jurisdiction although interstagfe commerce may be
affected. It extends to those matters of a local nature as
to which it is impossible to derive from the constitutional
grant an intention that they should go uncontrolled
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pending Federal intervention. Thus, there are certain
subjects having the most obvious and direct relation to
interstate commerce, which nevertheless, with the ac-
quiescence of Congress, have been controlled by state
legislation from the foundation of the Government be-
cause of the necessity that they should not remain un-
regulated and that their regulation should be adapted
to varying local exigencies; hence, the absence of regula-
tion by Congress in such matters has not imported that
there should be no restriction but rather that the States
should continue to supply the needed rules until Con-
gress should decidc to supersede them. . . . Our sys-
tem of government is a practical adjustment by which the
National authority as conferred by the Constitution is
maintained in its full scope without unnecessary loss of
local efficiency. Where the subject is peculiarily one of
local concern, and from its nature belongs to the class with
which the State appropriately deals in making reasonable
provision for local needs, it cannot be regarded as left to
the unrestrained will of individuals because Congress has
not acted, although it may have such a relation to interstate
commerce as to be within the reach of the Federal power.
In such case, Congress must be the judge of the necessity
of Federal action. Its paramount authority always en-
ables it to intervene at its discretion for the complete and
effective government of that which has been committed
to its care, and, for this purpose and to this extent, in re-
sponse to a conviction of national need, to displace local laws
by substituting laws of its own. The successful working of
our constitutional system has thus been made possible.”
The rates of gas companies transmitting gas in inter-
state commerce are not only not regulated by Congress,
but the Interstate Commerce Act expressly withholds the
subject from federal control. C. 309, § 7, 36 Stat. 539, 544.
The thing which the State Commission has under-
taken to regulate, while part of an interstate transmis-
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sion, is local in its nature, and pertains to the furnishing
of natural gas to local consumers within the city of
Jamestown in the State of New York. The pipes which
reach the customers served are supplied with gas directly
from the main of the company which brings it into the
State, nevertheless the service rendered is essentially
local, and the sale of gas is by the company to local
consumers who are reached by the use of the streets of the
city in which the pipes are laid, and through which the
gas is conducted to factories and residences as it is re-
quired for use. The service is similar to that of a local
plant furnishing gas to consumers in a city.

This local service is not of that character which re-
quires general and uniform regulation of rates by con-
gressional action, and which has always been held beyond
the power of the States, although Congress has not
legislated upon the subject. While the manner in which
the business is conducted is part of interstate commerce,
its regulation in the distribution of gas to the local con-
sumers is required in the public interest and has not been
attempted under the superior authority of Congress.

It may be conceded that the local rates may affect the
interstate business of the company. But this fact does
not prevent the State from making local regulations of a
reasonable character. Such regulations are always sub-
ject to the exercise of authority by Congress enabling it
to exert its superior power under the commerce clause of
the Constitution.

The principles announced, often reiterated in the deci-
sions of this court, were applied in the judgment affirmed
by the Court of Appeals of New York, and we agree with
that court that,until the subject-matter is regulated by
congressional action, the exercise of authority conferred by
the State upon the Public Service Commission is not viola-
tive of the commerce clause of the Federal Constitution.

A flirmed.




OCTOBER TERM, 1919.

Argument for Petitioner. 252 U. S.

EX PARTE IN THE MATTER OF J. RAYMOND
TIFFANY, AS RECEIVER, ETC., PETITIONER.

PETITION FOR WRIT OF MANDAMUS OR PROHIBITION.
No. 26, Original. Argued January 19, 1920.—Decided March 1, 1920.

Where the District Court, in a case depending on diverse citizenship,
having appointed a receiver to take charge of and disburse and dis-
tribute the assets of an insolvent state corporation, permitted a re-
ceiver later appointed for the same corporation by a court of the
State to intervene and, after full hearing, denied his application to
vacate the federal receivership and to have the assets turned over to
him upon the ground that the proceedings in the state court had
deprived the District Court of jurisdiction, keld, that the order of
the District Court denying the application was a final decision,
within the meaning of Jud. Code, § 128, appealable to the Circuit
Court of Appeals. P. 36.

The words ‘“final decision” in that section mean the same thing as
“final judgments and decrees,” used in former acts regulating
appellate jurisdiction. Id.

When there is a right to a writ of error or appeal, resort may not be had
to mandamus or prohibition. P, 37.

Rule discharged.

THE case is stated in the opinion.

Mr. Merritt Lane, with whom Mr. Dougal Herr was on
the brief, for petitioner:

The order of the District Court was not appealable
under § 129 of the Judicial Code.

The application of the receiver in chancery was not to
dissolve the injunction but that the District Court should
instruct its receiver to turn over the assets to the chan-
cery receiver before distribution to creditors.

And if application had been made to dissolve the in-
junctive order contained in the order appointing the
receiver it would not have been appealable under § 129.
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Such is the effect of the decision in Highland Avenue
& Belt R. R. Co. v. Columbian Equipment Co., 168 U. S.
627.

An order refusing to vacate a receivership is not made
appealable under § 129.

The action of the District Court is not appealable
under § 128. That section applies only to final judg-
ments or decrees. The opinion of the District Court in
denying petitioner’s application is not appealable.

The present application is similar to that made by the
petitioners in Re Metropolitan Railway Receivership, 208
U. 8. 90, which this court determined on the merits.

If the award of the writ prayed for be a matter of dis-
cretion, we respectfully submit that the discretion should
be exercised, because the matter involves a conflict be-
tween the federal and state courts which should ulti-
mately be settled in some form of proceeding in this
court. The applicant in fact represents the Court of
Chancery of New Jersey, which in its turn represents the
State in its sovereign capacity.

Moreover, before proceedings on appeal could be de-
termined in the Circuit Court of Appeals, and in this
court, the assets would be distributed and the questions
involved would become merely academic.

Mr. Samuel Heyman for respondent:

The application to the District Court made by the
chancery receiver was for an order dissolving the injunc-
tion issued by it against the corporation and its officers
and for an order vacating the receivership. Such an
order comes within § 129 of the Judicial Code.

The order was therefore appealable to the Circuit
Court of Appeals under that section.

The order was also appealable under §128 of the
Judicial Code.

It totally excluded the chancery receiver from any
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participation in the estate of the defunct corporation.
Upon a final distribution of the assets, he would be totally
ignored and distribution would be made to creditors
direct. As he claimed title to the assets under the pro-
visions of the New Jersey Corporation Act, the order
was, as to him, a final judgment depriving him of his
property and under § 128 of the Judicial Code he had the
right to appeal to the Circuit Court of Appeals from this
order as a final judgment. Gumbel v. Pitkin, 113 U. S.
545; Savannah v. Jesup, 106 U. S. 563; Dexter Horton
Bank v. Hawkins, 190 Fed. Rep. 924; s. c. 194 U. S. 631.

The writ of mandamus should not be used for the
purpose of appeal and should be refused where the peti-
tioner has other appellate relief. Ex parte Oklahoma, 220
U. 8. 191; Ex parte Harding, 219 U. 8. 363; In re Moore,
209 U. 8. 490.

Mgz. JusTicE DAY delivered the opinion of the court.

This is an application of J. Raymond Tiffany as re-
ceiver, appointed by the Court of Chancery of New Jer-
sey, of William Necker, Inc., for a writ of mandamus, or
in the alternative a writ of prohibition, the object of
which is to require the District Judge and the District
Court of the United States for the District of New
Jersey to order the assets of the corporation, in the hands
of a federal receiver, to be turned over to applicant for
administration by him as receiver appointed by the New
Jersey Court of Chancery.

An order to show cause why the prayer of the petition
should not be granted was issued, a return was made by
the District Judge and the matter was argued and sub-
mitted. The pertinent facts are: On September 30, 1916,
creditors and shareholders of William Necker, Inc., a
corporation of the State of New Jersey, filed a bill in the
United States District Court of New Jersey alleging the
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insolvency of the corporation, praying for the appoint-
ment of a receiver, and a distribution of the corporate
assets among the creditors and shareholders. The bill
alleged diversity of citizenship as a ground for jurisdic-
tion. The defendant corporation appeared and answered,
admitting the allegations of the bill, and joined in the
prayer that its assets be sold and distributed according to
law. Upon consent the District Court appointed a re-
ceiver. The estate is insolvent, and the assets in the
hands of the federal receiver are insufficient to pay
creditors, and shareholders will receive nothing. On
March 28, 1919, two and one-half years after the ap-
pointment of the federal receiver, creditors of William
Necker, Inc., filed a bill in the Court of Chancery of New
Jersey alleging the corporation’s insolvency, praying
that it be decreed to be insolvent, that an injunction
issue restraining it from exercising its franchises, and
that a receiver be appointed to dispose of the property,
and distribute it among creditors and shareholders. A
decree was entered in said cause adjudging the corpora-
tion insolvent, and appointing the petitioner, J. Ray-
mond Tiffany, receiver. Thereupon Tiffany made ap-
plication to the United States District Court asking that
its injunction enjoining the corporation and all of its
officers, and all other persons from interfering with the
possession of the federal receiver, be dissolved; that the
federal receivership be vacated, and that the federal
receiver turn over the assets of the company then in his
hands, less administration expenses, to the chancery
receiver for final distribution,—the contention being
that the appointment of the chancery receiver and the
proceedings in the state court superseded the federal pro-
ceeding, and deprived the federal court of jurisdiction.
The federal receiver had made various reports and
conducted the business of the corporation up until the
time of the application in the Court of Chancery of New
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Jersey, in which the applicant was appointed receiver.
It appears that the applicants in the state court also filed
their verified claims with the federal receiver, and that
no creditor or shareholder made objection to the exercise
of the jurisdiction of the federal court until the applica-
tion in the state court.

The Federal District Court permitted the chancery
receiver to intervene, heard the parties, and delivered an
opinion in which the matter was fully considered. As a
result of such hearing and consideration an order was
entered in which it was recited that Tiffany, the state
receiver, had made an application to the Federal District
Court for an order directing it to turn over to the chan-
cery receiver all of the assets of the corporation in the
possession of the federal receiver, and the District Court
ordered, adjudged and decreed that the said application
of J. Raymond Tiffany, receiver in chancery ‘‘be and the
same hereby is denied.”

By the Judicial Code, § 128, the Circuit Court of
Appeals is given appellate jurisdiction to review by appeal
or writ of error final decisions in the District Courts, with
certain exceptions not necessary to be considered. It is
clear that the order made in the District Court refusing
to turn over the property to the chancery receiver was a
final decision within the meaning of the section of the
Judicial Code to which we have referred, and from which
the chancery receiver had the right to appeal to the Cir-
cuit Court of Appeals. By the order the right of the state
receiver to possess and administer the property of the
corporation was finally denied. The words: ‘‘final
decisions in the district courts’” mean the same thing as
“final judgments and decrees” as used in former acts
regulating appellate jurisdiction. Loveland on Appellate
Jurisdiction of Federal Courts, § 39. This conclusion is
amply sustained by the decisions of this court. Savannah
v. Jesup, 106 U. S. 563; Gumbel v. Pitkin, 113 U. S. 545;
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Krippendorf v. Hyde, 110 U. S. 276, 287. See also a well
considered case in the Circuit Court of Appeals, Ninth
Circuit—Dexter Horton National Bank v. Hawkins, 190
Fed. Rep. 924.

It is well settled that where a party has the right to a
writ of error or appeal, resort may not be had to the
extraordinary writ of mandamus or prohibition. Ezx parte
Harding, 219 U. S. 363; Ex parte Oklahoma, 220 U. S. 191.
As the petitioner had the right of appeal to the Circuit
Court of Appeals he could not resort to the writ of man-
damus or prohibition. It results that an order must be
made discharging the rule.

Rule discharged.

SHAFFER ». CARTER, STATE AUDITOR, ET AL.

APPEALS FROM THE DISTRICT COURT OF THE TUNITED
STATES FOR THE EASTERN DISTRICT OF OKLAHOMA.

Nos. 531, 580. Argued December 11, 12, 1919.—Decided March 1, 1920,

When, upon application for a preliminary injunction, the Distriet
Court not only refuses the injunction but dismisses the bill, appeal
to this court should be under Jud. Code, § 238, from the final decree,
and not under § 266. P. 44.

Equity may be resorted to for relief against an unconstitutional tax lien,
clouding the title to real property, if there be no complete remedy at
law. P. 46.

Quare: Whether the Oklahoma laws afford an adequate legal remedy
in a case where the constitutionality of the state income tax law is
in question. Id.

The Oklahoma, taxing laws afford no legal remedy for removing a cloud
caused by an invalid lien for an income tax. P. 48.

Having acquired jurisdiction, equity affords complete relief. Id.

Governmental jurisdiction in matters of taxation depends upon the
power to enforce the mandate of the State by action taken within its
borders either in personam or in rem. P. 49,
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A State may tax income derived from local property and business
owned and managed from without by a citizen and resident of
another State (pp. 49-55): such power is consistent with Const.,
Art. IV, § 2, guaranteeing privileges and immunities and the equal
protection clause of the Fourteenth Amendment. Pp. 53-56.

The constitutionality of such a tax depends on its practical operation
and effect, and not on mere definitions or theoretical distinctions
respecting its nature and quality. P. 54.

The fact that the Oklahoma income tax law permits residents to deduct
from their gross income losses sustained without as well as those sus-
tained within the State, while non-residents may deduct only those
occurring within it, does not make the law obnoxious to the privi-
leges and immunities clause, supra, or the equal protection clause of
the Fourteenth Amendment. P. 56.

Net income derived from interstate commerce is taxable under a state
law providing for a general income tax. P.57.

The Oklahoma gross production tax, imposed on oil and gas producing
companies, was intended as a substitute for the ad valorem property
tax, and payment of it does not relieve the producer from taxation
under the state income tax law. Id.

The Constitution, including the Fourteenth Amendment, does not for-
bid double taxation by the States. P. 58.

Without deciding whether it would be consistent with due process to
enforce a tax on the income derived by a non-resident from part of
his property within a State by imposing a lien on all his property,
real and personal, there situate, held, that in this case the State was
justified in treating the various properties and business of a producer
of oil and natural gas, who went on with their operation after the in-
come tax law was enacted, as an entity, producing the income and
subject to the lien. Id.

No. 531, appeal dismissed.

No. 580, decree affirmed.

THE case is stated in the opinion.

Mr. Malcolm E. Rosser, with whom Mr. George S.
Ramsey, Mr. Edgar A. de Meules, Mr. Villard Martin
and Mr. J. Berry King were on the brief, for appel-
lant:

The tax is directed against the income as such, entirely
separate from the business or property out of which it
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arises. Therefore it is not an excise tax within the mean-
ing of the Oklahoma constitution; but, even if it were,
it cannot be lawfully laid unless the situs of the income
is in Oklahoma.

This tax is not laid on any theory of protection but on
ability to pay. Income Tax Cases, 148 Wisconsin, 456. Its
very nature shows that it is directed against wealthy peo-
ple. A thousand whose combined income equals appel-
lant’s would have no income tax to pay, though their in-
come was from the same sort of business. Appellant’s
income is taxed only because it is large and is all going to
oneman. Appellant is not in Oklahoma ; therefore the State
does not protect him. It protects his property and busi-
ness, but no more than if they were owned by a thousand
instead of one. It gives his income, as such, no protection
at all, but on the other hand seeks to diminish it merely
because it is large. Appellant’s income is from a number
of leases. If the income from each lease went to a differ-
ent man there would be no tax. What difference can
it make to Oklahoma whether it all goes to one man
or not, if the recipient does not live.in Oklahoma? Ma-
guire v. Tax Commisstoner, 230 Massachusetts, 503 ; Brady
v. Anderson, 240 Fed. Rep. 665.

The provisions of the law show that the tax is intended
as a tax on persons rather than property. So the similar
law of Wisconsin has been construed. Manitowoc Gas
Co. v. Wisconsin Tax Commission, 161 Wisconsin, 111;
State ex rel. Sallie F. Moon Co. v. Wisconsin Tax Com-
misston, 166 Wisconsin, 287; U. S. Glue Co. v. Oak
Creek, 161 Wisconsin, 211; s. ¢. 247 U. 8. 321; Peck &
Co. v. Lowe, 247 U. 8. 165. And see Brady v. Anderson,
supra.

Under the facts of this case appellant’s income is
never in Oklahoma. Its situs is in Illinois. It appears
that the appellant manages his business from his office
in Chicago; devotes his time, energy and judgment to
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it; makes his purchases of supplies and materials, with
minor exceptions, from that office, buying outside of
Oklahoma and having his purchases shipped in; the
contracts for the sale of oil are made by him in Chicago
with non-residents of Oklahoma, and these non-residents
pay him by checks drawn at their offices, outside of Okla-
homa, on banks outside of that State and send the checks
to him in Chicago. The actual money constituting his
income is never in Oklahoma. The net income, which is
all the State is attempting to tax, is never there. He does
not call on the State to assist him in collecting his income,
and if any of the non-residents to whom he sells oil should
breach their contracts he would not call on the courts
of Oklahoma for redress. Unless the income tax is a tax
on the source of the income, and not on the income itself,
considered as a separate entity, the subject of taxation
in this case is in Chicago.

An income is not a chose in action—a mere promise
or expectation. It is something already derived or re-
ceived, in the hands of the owner at the time it is derived.
It springs into existence when received; or if there is a
difference, the money from which the income is made
up is with the owner before it has taken the form of net
income. The owner gets the gross proceeds, pays some
expenses, and the remainder constitutes the taxable in-
come under the Oklahoma law. There is no taxable in-
come until the owner has received the money and paid
expenses out of it.

The property or business out of which an income arises
is in no way representative of the income. The value
of the property, or the volume of the business, has no
necessary relation to the amount of net income. A
man may have property and business and lose money
on both.

The income is not a chose in action but in possession
and in this case, in fact as well as in law, is at the resi-
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dence of the owner. The usual rule that movables follow
and have their situs at the residence of the owner is in
some cases a mere fiction adopted for the purpose of
convenience and can be changed by the legislature when
it has any jurisdiction at all. But there is a limit to this
power. Situs is determined by the facts. See Adams v.
Colonial &c. Mortgage Co., 82 Mississippi, 263.

It is not possible to escape the conclusion that the
law is attempting to tax appellant simply because he
made money in Oklahoma. The State has no jurisdic-
tion over either his person or his income and it cannot
tax his business for the reason that it is not taxing any
similar business of residents, except by the gross pro-
duction tax, and appellant has paid that.

Oklahoma cannot tax property not in the State. To
do so would be to take property without due process of
law. Inheritance taxes rest on entirely different bases.
Blackstone v. Mailler, 188 U. 8. 189; United States v.
Perkins, 163 U. S. 625; Union National Bank v. Chicago,
3 Biss. 82.

The jurisdiction of the State over incomes of non-resi-
dents is not like that of the Federal Government over
incomes of aliens.

Oklahoma cannot tax the business, skill, ability and
energy of appellant. Stratton’s Independence v. Howbert,
231 U. 8. 399. There is a difference between corporations
and individuals in this regard. Adams Express Co. v.
Ohio, 166 U. 8. 185.

The provisions of the statute attempting to create a
lien on all of appellant’s property in Oklahoma to secure
payment of the income tax are void. Dewey v. Des
Moines, 173 U. 8. 193; City of New York v. McLedn, 170
N. Y. 374. <

If the tax is held to be an excise, the payment by
appellant of the gross production tax required by c. 39,
Laws of 1916, relieves him from liability. That chapter
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repeals the income tax law so far as the income is derived
from the production of oil and gas.

If the tax is an excise, it is void because it deprives
appellant of privileges and immunities enjoyed by citizens
of Oklahoma, and because it denies him the equal pro-
tection of the laws and takes his property without due
process of law. County of Santa Clara v. Southern Pacific
R. R. Co., 18 Fed. Rep. 385; Slaughter-House Cases, 16
Wall. 36; Ward v. Maryland, 12 Wall. 418; Chalker v.
Birmingham & Northwestern Ry. Co., 249 U. S. 522;
Wiley v. Parmer, 14 Alabama, 627; Sprague v. Fleicher,
69 Vermont, 69.

The income tax law of Oklahoma permits residents
to deduct from their gross income, not only losses within
the State, but also losses from business or in any other
way, sustained outside of Oklahoma. It does not per-
mit non-residents to deduct their losses from their business
outside of the State, from their profits on business carried
on inside of the State. It seems to us that this question
is controlled by the Slaughter-House Cases, supra; Ward
v. Maryland, supra; and Southern Ry. Co. v. Greene, 216
U. S. 400. If the resident can deduct losses outside of
the State while the non-resident is not permitted to do
so, there is discrimination. Here there is no subject-
matter to uphold the tax as a privilege unless the court
shall hold that there are two distinct privileges in every
business, one to run the business and another to make
money out of it. An excise tax on the business of a
natural person, the business being lawful, not the sub-
ject of license nor exercised through a franchise, cannot
be graduated in proportion to the net profits. Flint v.
Stone Tracy Co., 220 U. 8. 107, and Magoun v. Illinots
Trust & Savings Bank, 170 U. 8. 283, distinguished.

A great part of the net profit is earned outside of the
State. There is no way to divide the profits between
Oklahoma and Chicago, and Oklahoma has not at-
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tempted to formulate a plan. Under any view this tax
must fall. Western Union Telegraph Co. v. Kansas, 216
U. 8. 1, 30.

If the tax is a privilege or excise tax it is void because
it lays a burden on interstate commerce. Crew Levick
Co. v. Pennsylvama, 245 U. 8. 292; Postal Telegraph Cable
Co. v. Adams, 155 U. S. 688, 695; Minnesota Rate Cases,
230 U. 8. 352; Kansas City &c. Ry. Co. v. Kansas, 240
U. 8. 227; Western Unvon Telegraph Co. v. Kansas, 216
U. S. 1. If the tax is considered an excise on business,
rather than an income tax proper, it is not governed
by U. 8. Glue Co. v. Oak Creek, supra; nor by Peck & Co.
v. Lowe, supra.

Mr. 8. P. Freeling, Attorney General of the State of
Oklahoma, and Mr. C. W. King, Assistant Attorney Gen-
eral of the State of Oklahoma, with whom Mr. W. R.
Bleakmore, Assistant Attorney General of the State of
Oklahoma, was on the brief, for appellees.

MR. Justict PrTNEY delivered the opinion of the court.

These are two appeals, taken under circumstances
that will be explained, from a single decree in a suit in
equity brought by appellant to restrain the enforcement
of a tax assessed against him for the year 1916 under the
Income Tax Law of the State of Oklahoma, on the
ground of the unconstitutionality of the statute.

A previous suit having the same object was brought
by him in the same court against the officials then in office,
in which an application for an interlocutory injunction
heard before three judges pursuant to § 266, Judicial Code,
was denied, one judge dissenting. Shaffer v. Howard,
250 Fed. Rep. 873. An appeal was taken to this court,
but, pending its determination, the terms of office of
the defendants expired, and, there being no law of the
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State authorizing a revival or continuance of the action
against their successors, we reversed the decree and re-
. manded the cause with directions to dismiss the bill for
want of proper parties. 249 U. S. 200.

After such dismissal the present defendant Carter, as
State Auditor, issued another tax warrant and delivered
it to defendant Bruce, Sheriff of Creek County, with
instructions to levy upon and sell plaintiff’s property
in that county in order to collect the tax in question; and
the sheriff having threatened to proceed, this suit was
commenced. An application for an interlocutory in-
junction, heard before three judges, was denied upon
the authority of the decision in 250 Fed. Rep. and of
certain recent decisions of this court. The decree as
entered not only disposed of the application but dismissed
the action. Plaintiff, apparently unaware of this, appealed
to this court under § 266, Judicial Code, from the refusal
of the temporary injunction. Shortly afterwards he took
an appeal under § 238, Judicial Code, from the same
decree as a final decree dismissing the action. The latter
appeal is in accord with correct practice, since the denial
of the interlocutory application was merged in the final
decree. The first appeal (No. 531) will be dismissed.

The constitution of Oklahoma, besides providing for
the annual taxation of all property in the State upon an
ad valorem basis, authorizes (Art. 10, § 12) the employment
of a variety of other means for raising revenue, among
them income taxes.

The act in question is c¢. 164 of the Laws of 1915. Its
first section reads as follows: ‘Each and every person
in this State, shall be liable to an annual tax upon the
entire net income of such person arising or accruing from
all sources during the preceding calendar year, and a like
tax shall be levied, assessed, collected and paid annually
upon the entire net income from all property owned, and
of every business, trade or profession carried on in this
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State by persons residing elsewhere.”” Subsequent sec-
tions define what the term ‘‘income’” shall include;
prescribe how net income shall be computed; provide
for certain deductions; prescribe varying rates of tax
for all taxable incomes in excess of $3,000, this amount
being deducted (by way of exemption) from the income
of each individual, and for one living with spouse an
additional $1,000, with further deductions where there
are children or dependents, exemptions being the same
for residents and non-residents; require (§ 2) a return on
or before March first from each person liable for an in-
come tax under the provisions of the act for the preceding
calendar year; provide (§9) that the State Auditor shall
revise returns and hear and determine complaints, with
power to correct and adjust the assessment of income;
that (§ 10) taxes shall become delinquent if not paid on
or before the first day of July, and the State Auditor
shall have power to issue to any sheriff of the State a
warrant commanding him to levy the amount upon the
personal property of the delinquent party; and (by § 11)
“If any of the taxes herein levied become delinquent,
they shall become a lien on all the property, personal
and real, of such delinquent person, and shall be subject
to the same penalties and provisions as are all ad valorem
taxes.”

Plaintiff, a non-resident of Oklahoma, being a citizen
of Illinois and a resident of Chicago in that State, was
at the time of the commencement of the suit and for
several years theretofore (including the years 1915 and
1916) engaged in the oil business in Oklahoma, having
purchased, owned, developed, and operated a number
of oil and gas mining leases, and being the owner in fee
of certain oil-producing land, in that State. From
properties thus owned and operated during the year 1916
he received a net income exceeding $1,500,000, and of
this he made, under protest, a return which showed that,
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at the rates fixed by the act, there was due to the State
an income tax in excess of $76,000. The then State
Auditor overruled the protest and assessed a tax in accord-
ance with the return; the present Auditor has put it in
due course of collection; and plaintiff resists its enforce-
ment upon the ground that the act, in so far as it sub-
jects the incomes of non-residents to the payment of such
a tax, takes their property without due process of law
and denies to them the equal protection of the laws,
in contravention of §1 of the Fourteenth Amendment;
burdens interstate commerce, in contravention of the
commerce clause of § 8 of Art. I of the Constitution; and
discriminates against non-residents in favor of residents,
and thus deprives plaintiff and other non-residents of
the privileges and immunities of citizens and residents
of the State of Oklahoma, in violation of § 2 of Art. IV,
He also insists that the lien attempted to be imposed
upon his property pursuant to § 11 for taxes assessed
upon income not arising out of the same property would
deprive him of property without due process of law.

As ground for resorting to equity, the bill alleges that
plaintiff is the owner of various oil and gas mining leases
covering lands in Creek County, Oklahoma, and that
the lien asserted thereon by virtue of the levy and tax
warrant creates a cloud upon his title. This entitles
him to bring suit in equity (Union Pacific Ry. Co. v.
Cheyenne, 113 U. S. 516, 525; Pacific Express Co. v.
Sewbert, 142 U. 8. 339, 348; Ogden City v. Armstrong, 168
U. S. 224, 237; Ohio Tax Cases, 232 U. S. 576, 587;
Greene v. Lowisville & Interurban R. R. Co., 244 U. S.
499, 506), unless the contention that he has a plain,
adequate, and complete remedy at law be well founded.

This contention is based, first, upon the provision of
§ 9 of c. 164, giving to the State Auditor the same power
to correct and adjust an assessment of income that is
given to the county board of equalization in cases of ad
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valorem assessments, taken in connection with e¢. 107
of the Laws of 1915, which provides (Art. 1, Subdiv. B,
§ 2, p. 147) for an appeal from that board to the district
court of the county. In a recent decision (Berryhill v.
Carter, 76 Oklahoma, 248), the Supreme Court of the State
held that an aggrieved income taxpayer may have an
appeal under this section, and that thus ‘‘all matters
complained of may be reviewed and adjusted to the ex-
tent that justice may demand.” But the case related
to ‘““correcting and adjusting an income tax return,”
and the decision merely established the appeal to the
district court as the appropriate remedy, rather than
an application to the Supreme Court for a writ of cer-
tiorari. It falls short of indicating—to say nothing
of plainly showing—that this procedure would afford
an adequate remedy to a party contending that the
income tax law itself was repugnant to the Constitution
of the United States.

Secondly, reference is made to § 7 of Subdiv. B, Art. 1,
of c¢. 107, Oklahoma Laws 1915, p. 149, wherein it is
provided that where illegality of a tax is alleged to arise
by reason of some action from which the laws provide
no appeal, the aggrieved person on paying the tax may
give notice to the officer collecting it, stating the grounds
of complaint and that suit will be brought against him;
whereupon it is made the duty of such officer to hold the
tax until the final determination of such suit if brought
within thirty days; and if it be determined that the tax
was illegally collected, the officer is to repay the amount
found to be in excess of the legal and correct amount.
But this section is one of several that have particular
reference to the procedure for collecting ad valorem taxes;
and they are prefaced by this statement (p. 147): ‘“Sub-
division B. To the existing provisions of law relating
to the ad valorem or direct system of taxation the follow-
ing provisions are added:” TUpon this ground, in Gipsy
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Ol Co. v. Howard and companion suits brought by cer-
tain oil-producing companies to restrain enforcement
of taxes authorized by the gross production tax law (Sess.
Laws 1916, c. 39, p. 102), upon the ground that they
were an unlawful imposition upon federal instrumental-
ities, the United States District Court for the Western
District of Oklahoma held that the legal remedy pro-
vided in § 7 of c¢. 107 applied only to ad valorem taxes,
and did not constitute a bar to equitable relief against
the production taxes. Defendants appealed to this
court, and assigned this ruling for error, inter alia; but
they did not press the point, and the decrees were affirmed
upon the merits of the federal question. Howard v.
Gapsy 0Oil Co., 247 U. S. 503.

We deem it unnecessary to pursue further the question
whether either of the statutory provisions referred to
furnishes an adequate legal remedy against income
taxes assessed under an unconstitutional law, since one
of the grounds of complaint in the present case is that,
even if the tax itself be valid, the procedure prescribed
by § 11 of the Income Tax Law for enforcing such a tax
by imposing a lien upon the taxpayer’s entire property,
as threatened to be put into effect against plaintiff’s
property for taxes not assessed against the property itself
and not confined to the income that proceeded from the
same property, is not ‘‘due process of law,” within the
requirement of the Fourteenth Amendment. For re-
moval of a cloud upon title caused by an invalid lien
imposed for a tax valid in itself, there appears to be no
legal remedy. Hence, on this ground at least, resort
was properly had to equity for relief; and since a court
of equity does not ‘“do justice by halves,” and will pre-
vent, if possible, a multiplicity of suits, the jurisdiction
extends to the disposition of all questions raised by the
bill. Camp v. Boyd, 229 U. 8. 530, 551-552; M cGowan v.
Parish, 237 U. S. 285, 296.
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This brings us to the merits.

Under the ‘“due process of law’’ provision appellant
makes two contentions: first, that the State is without jur-
isdiction to levy a tax upon the income of non-residents;
and, secondly, that the lien is invalid because imposed
upon all his property real and personal, without regard
to its relation to the production of his income.

These are separate questions, and will be so treated.
The tax might be valid, although the measures adopted
for enforcing it were not. Governmental jurisdiction
in matters of taxation, as in the exercise of the judicial
function, depends upon the power to enforce the mandate
of the State by action taken within its borders, either
in personam or in rem according to the circumstances
of the case, as by arrest of the person, seizure of goods
or lands, garnishment of credits, sequestration of rents
and profits, forfeiture of franchise, or the like; and the
jurisdiction to act remains even though all permissible
measures be not resorted to. Michigan Trust Co. v.
Ferry, 228 U. S. 346, 353; Ex parte Indiana Transportation
Co., 244 U. 8. 456, 457.

It will be convenient to postpone the question of the
lien until all questions as to the validity of the tax have
been disposed of.

The contention that a State is without jurisdiction
to impose a tax upon the income of non-residents, while
raised in the present case, was more emphasized in Trams
v. Yale & Towne Mfg. Co., decided this day, post, 60,
involving the income tax law of the State of New York.
There it was contended, in substance, that while a State
may tax the property of a non-resident situate within
its borders, or may tax the incomes of its own citizens
and residents because of the privileges they enjoy under
its constitution and laws and the protection they receive
from the State, yet a non-resident, although conducting
a business or carrying on an occupation there, cannot
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be required through income taxation to contribute to
the governmental expenses of the State whence his in-
come is derived; that an income tax, as against non-
residents, is not only not a property tax but is not an
excise or privilege tax, since no privilege is granted; the
right of the non-citizen to carry on his business or occupa-
tion in the taxing State being derived, it is said, from the
provisions of the Federal Constitution.

This radical contention is easily answered by reference
to fundamental principles. In our system of government
the States have general dominion, and, saving as restricted
by particular provisions of the Federal Constitution,
complete dominion over all persons, property, and busi-
ness transactions within their borders; they assume and
perform the duty of preserving and protecting all such
persons, property, and business, and, in consequence, have
the power normally pertaining to governments to resort to
all reasonable forms of taxation in order to defray the
governmental expenses. Certainly they are not restricted
to property taxation, nor to any particular form of excises.
In well-ordered society, property has value chiefly for
what it is capable of producing, and the activities of man-
kind are devoted largely to making recurrent gains from
the use and development of property, from tillage, min-
ing, manufacture, from the employment of human skill
and labor, or from a combination of some of these; gains
capable of being devoted to their own support, and the
surplus accumulated as an increase of capital. That the
State, from whose laws property and business and industry
derive the protection and security without which produe-
tion and gainful occupation would be impossible, is de-
barred from exacting a share of those gains in the form of
income taxes for the support of the government, is a
proposition so wholly inconsistent with fundamental
principles as to be refuted by its mere statement. That it
may tax the land but not the crop, the tree but not the
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fruit, the mine or well but not the product, the business
but not the profit derived from it, is wholly inadmissible.

Income taxes are a recognized method of distributing
the burdens of government, favored because requiring
contributions from those who realize current pecuniary
benefits under the protection of the government, and
because the tax may be readily proportioned to their
ability to pay. Taxes of this character were imposed by
several of the States at or shortly after the adoption of the
Federal Constitution. New York Laws 1778, ¢. 17; Re-
port of Oliver Wolcott, Jr., Secretary of the Treasury, to
4th Cong., 2d sess. (1796), concerning Direct Taxes;
American State Papers, 1 Finance, 423, 427, 429, 437, 439.

The rights of the several States to exercise the widest
liberty with respect to the imposition of internal taxes
always has been recognized in the decisions of this court.
In McCulloch v. Maryland, 4 Wheat. 316, while denying
their power to impose a tax upon any of the operations of
the Federal Government, Mr. Chief Justice Marshall,
speaking for the court, conceded (pp. 428-429) that the
States have full power to tax their own people and their
own property, and also that the power is not confined to
the people and property of a State, but may be exercised
upon every object brought within its jurisdiction; saying:
“It is obvious, that it is an incident of sovereignty, and
is co-extensive with that to which it is an incident. All
subjects over which the sovereign power of a State ex-
tends, are objects of taxation,” etc. In Michigan Central
R. R. Co. v. Powers, 201 U. S. 245, the court, by Mr.
Justice Brewer, said (pp. 292, 293): “We have had fre-
quent occasion to consider questions of state taxation in
the light of the Federal Constitution, and the scope and
limits of National interference are well settled. There is
no general supervision on the part of the Nation over state
taxation, and in respect to the latter the State has, speak-
ing generally, the freedom of a sovereign both as to ob-
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jects and methods.” That a State may tax callings and
occupations as well as persons and property has long been
recognized. ‘‘The power of taxation, however vast in its
character and searching in its extent, is necessarily limited
to subjects within the jurisdiction of the State. These
subjects are persons, property, and business. . . . It
[taxation] may touch business in the almost infinite forms
in which it is conducted, in professions, in commerce, in
manufactures, and in transportation. Unless restrained
by provisions of the Federal Constitution, the power of the
State as to the mode, form, and extent of taxation is un-
limited, where the subjects to which it applies are within
her jurisdiction.” State Tax on Foreign-Held Bonds, 15
Wall. 300, 319. See also Welton v. Mussouri, 91 U. S.
275, 278; Armour & Co. v. Virginia, 246 U. S. 1, 6; Ameri-
can Mfg. Co. v. St. Louis, 250 U. S. 459, 463.

Andwe deem it clear, upon principle as well as authority,
that just as a State may impose general income taxes upon
its own citizens and residents whose persons are subject
to its control, it may, as a necessary consequence, levy a
duty of like character, and not more onerous in its effect,
upon incomes accruing to non-residents from their prop-
erty or business within the State, or their occupations
carried on therein; enforcing payment, so far as it can, by
the exercise of a just control over persons and property
within its borders. This is consonant with numerous de-
cisions of this court sustaining state taxation of credits
due to non-residents, New Orleans v. Stempel, 175 U. S.
309, 320, et seq.; Bristol v. Washington County, 177 U, S.
133, 145; Liverpool &c. Ins. Co. v. Orleans Assessors, 221
U. S. 346, 354; and sustaining federal taxation of the in-
come of an alien non-resident derived from securities held
in this country, De Ganay v. Lederer, 250 U. S. 376.

That a State, consistently with the Federal Constitution,
may not prohibit the citizens of other States from carry-
ing on legitimate business within its borders like its own
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citizens, of course is granted; but it does not follow that
the business of non-residents may not be required to make
a ratable contribution in taxes for the support of the gov-
ernment. On the contrary, the very fact that a citizen of
one State has the right to hold property or carry on an oc-
cupation or business in another is a very reasonable
ground for subjecting such non-resident, although not
personally yet to the extent of his property held, or his
occupation or business carried on therein, to a duty to pay
taxes not more onerous in effect than those imposed under
like circumstances upon citizens of the latter State. Sec-
tion 2 of Art. IV of the Constitution entitles him to the
privileges and immunities of a citizen, but no more; not
to an entire immunity from taxation, nor to any preferen-
tial treatment as compared with resident citizens. It
protects him against discriminatory taxation, but gives
him no right to be favored by discrimination or exemption.
See Ward v. Maryland, 12 Wall. 418, 430.

Oklahoma has assumed no power to tax non-residents
with respect to income derived from property or business
beyond the borders of the State. The first section of the
act, while imposing a tax upon inhabitants with respect
to their entire net income arising from all sources, confines
the tax upon non-residents to their net income from prop-
erty owned and business, etc., carried on within the State.
A similar distinction has been observed in our federal in-
come tax laws, from one of the earliest down to the pres-
ent.! The Acts of 1861 (12 Stat. 309) and 1864 (13 Stat.

1 Acts of August 5, 1861, c. 45, § 49, 12 Stat. 292, 309; June 30, 1864,
¢. 173, § 116, 13 Stat. 223, 281; July 4, 1864, Joint Res. 77, 13 Stat. 417;
July 13, 1866, c. 184, § 9, 14 Stat. 98, 137-138; March 2, 1867, c. 169,
§ 13, 14 Stat. 471, 477-478; July 14, 1870, c. 255, § 6, 16 Stat. 256, 257;
August 27, 1894, c. 349, § 27, 28 Stat. 509, 553; October 3, 1913, c. 16,
§ IT, A. Subd. 1, 38 Stat. 114, 166; September 8, 1916, c. 463, Title I,
Part I, § 1, a, 39 Stat. 756; October 3, 1917, c. 63, Title T, §§ 1 and 2, 40
Stat. 300; February 24, 1919, ¢. 18, §§ 210, 213 (c), 40 Stat. 1057, 1062,
1066.
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281, 417) confined the tax to persons residing in the United
States and citizens residing abroad. But in 1866 (14
Stat. 137-138) there was inserted by amendment the fol-
lowing: ‘“And a like tax shall be levied, collected, and paid
annually upon the gains, profits, and income of every
business, trade, or profession carried on in the United
States by persons residing without the United States, not
citizens thereof.” Similar provisions were embodied in
the Acts of 1870 and 1894; and in the Act of 1913 (38
Stat. 166), after a clause imposing a tax upon the entire
net income arising or accruing from all sources (with ex-
ceptions not material here) to every citizen of the United
States, whether residing at home or abroad, and to every
person residing in the United States though not a citizen
thereof, the following appears: ‘“‘and a like tax shall be
assessed, levied, collected, and paid annually upon the
entire net income from all property owned and of every
business, trade, or profession carried on in the United
States by persons residing elsewhere.” Evidently this
furnished the model for § 1 of the Oklahoma statute.

No doubt is suggested (the former requirement of
apportionment having been removed by constitutional
amendment) as to the power of Congress thus to impose
taxes upon incomes produced within the borders of the
United States or arising from sources located therein, even
though the income accrues to a non-resident alien. And, so
far as the question of jurisdiction is concerned, the due
process clause of the Fourteenth Amendment imposes no
greater restriction in this regard upon the several States
than the corresponding clause of the Fifth Amendment
imposes upon the United States.

It is insisted, however, both by appellant in this case
and by the opponents of the New York law in Trawvis v.
Yale & Towne Mfg. Co., that an income tax is in its nature
a personal tax, or a ‘‘subjective tax imposing personal lia-
bility upon the recipient of the income;”’ and that as to a
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non-resident the State has no jurisdiction to impose such
a liability. This argument, upon analysis, resolves itself
into a mere question of definitions, and has no legitimate
bearing upon any question raised under the Federal Con-
stitution. For, where the question is whether a state tax-
ing law contravenes rights secured by that instrument,
the decision must depend not upon any mere question of
form, construction, or definition, but upon the practical
operation and effect of the tax imposed. St. Louis South-
western Ry. Co. v. Arkansas, 235 U. S. 350, 362; Mountain
Timber Co. v. Washington, 243 U. S. 219, 237; Crew Levick
Co. v. Pennsylvania, 245 U. 8. 292, 294; American Mfg.
Co. v. St. Louts, 250 U. S. 459, 463. The practical burden
of a tax imposed upon the net income derived by a non-
resident from a business carried on within the State cer-
tainly is no greater than that of a tax upon the conduct of
the business, and this the State has the lawful power to
impose, as we have seen.

The fact that it required the personal skill and manage-
ment of appellant to bring his income from producing
property in Oklahoma to fruition, and that his manage-
ment was exerted from his place of business in another
State, did not deprive Oklahoma of jurisdiction to tax the
income which arose within its own borders. The personal
element cannot, by any fiction, oust the jurisdiction of the
State within which the income actually arises and whose
authority over it operates in rem. At most, there might
be a question whether the value of the service of manage-
ment rendered from without the State ought not to be
allowed as an expense incurred in producing the income;
but no such question is raised in the present case, hence
we express no opinion upon it.

The contention that the act deprives appellant and
others similarly circumstanced of the privileges and im-
munities enjoyed by residents and citizens of the State of
Oklahoma, in violation of § 2 of Art. IV of the Constitu-
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tion, is based upon two grounds, which are relied upon as
showing also a violation of the ‘“equal protection’ clause
of the Fourteenth Amendment.

One of the rights intended to be secured by the former
provision is that a citizen of one State may remove to and
carry on business in another without being subjected in
property or person to taxes more onerous than the citizens
of the latter State are subjected to. Paul v. Virginia, 8
Wall. 168, 180; Ward v. Maryland, 12 Wall. 418, 430;
Mazwell v. Bugbee, 250 U. S. 525, 537. The judge who
dissented in Shaffer v. Howard, 250 Fed. Rep. 873, 883,
concluded that the Oklahoma income tax law offended in
this regard, upon the ground (p. 888) that since the tax
is as to citizens of Oklahoma a purely personal tax meas-
ured by their incomes, while as applied to a non-resident
it is ‘“‘essentially a tax upon his property and business
within the State, to which the property and business of
citizens and residents of the State are not subjected,”
there was a diserimination against the non-resident. We
are unable to accept this reasoning. It errs in paying too
much regard to theoretical distinctions and too little to
the practical effect and operation of the respective taxes
as levied; in failing to observe that in effect citizens and
residents of the State are subjected at least to the same
burden as non-residents, and perhaps to a greater, since
the tax imposed upon the former includes all income de-
rived from their property and business within the State
and, in addition, any income they may derive from outside
sources.

Appellant contends that there is a denial to non-citizens
of the privileges and immunities to which they are en-
titled, and also a denial of the equal protection of the laws,
in that the act permits residents to deduct from their gross
income not only losses incurred within the State of Okla-
homa but also those sustained outside of that State, while
non-residents may deduct only those incurred within the
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State. The difference, however, is only such as arises
naturally from the extent of the jurisdiction of the State
in the two classes of cases, and cannot be regarded as an
unfriendly or unreasonable discrimination. As to resi-
dents it may, and does, exert its taxing power over their
income from all sources, whether within or without the
State, and it accords to them a corresponding privilege of
deducting their losses, wherever these accrue. As to non-
residents, the jurisdiction extends only to their property
owned within the State and their business, trade, or pro-
fession carried on therein, and the tax is only on such in-
come as is derived from those sources. Hence there is no
obligation to accord to them a deduction by reason of
losses elsewhere incurred. It may be remarked, in passing,
that there is no showing that appellant has sustained such
losses, and so he is not entitled to raise this question.

It is urged that, regarding the tax as imposed upon the
business conducted within the State, it amounts in the
case of appellant’s business to a burden upon interstate
commerce, because the products of his oil operations are
shipped out of the State. Assuming that it fairly appears
that his method of business constitutes interstate com-
merce, it is sufficient to say that the tax is imposed not
upon the gross receipts, as in Crew Levick Co. v. Pennsyl-
vania, 245 U. S. 292, but only upon the net proceeds, and
is plainly sustainable even if it includes net gains from
interstate commerce. U. S. Glue Co. v. Oak Creek, 247
U. S. 321. Compare Peck & Co. v. Lowe, 247 U. S. 165.

Reference is made to the gross production tax law of
1915 (e. 107, Art. 2, Subdiv. A, §1; Sess. Laws 1915, p.
151), as amended by c¢. 39 of Sess. Laws 1916 (p. 104), un-
der which every person or corporation engaged in produc-
ing oil or natural gas within the State is required to pay
a tax equal to 3 per centum of the gross value of such
product in lieu of all taxes imposed by the State, counties,
or municipalities upon the land or the leases, mining rights,
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and privileges, and the machinery, appliances, and equip-
ment, pertaining to such production. It is contended that
payment of the gross production tax relieves the producer
from the payment of the income tax. This is a question
of state law, upon which no controlling decision by the
Supreme Court of the State is cited. We overrule the
contention, deeming it clear, as a matter of construction,
that the gross production tax was intended as a substitute
for the ad valorem property tax but not for the income tax,
and that there is no such repugnance between it and the
income tax as to produce a repeal by implication. Nor,
even if the effect of this is akin to double taxation, can it
be regarded as obnoxious to the Federal Constitution for
that reason, since it is settled that nothing in that instru-
ment or in the Fourteenth Amendment prevents the
States from imposing double taxation, or any other form
of unequal taxation, so long as the inequality is not based
upon arbitrary distinetions. St. Louis Southwestern REy.
Co. v. Arkansas, 235 U. S. 350, 367-368.

The contention that there is a want of due process in
the proceedings for enforcement of the tax, especially in
the lien imposed by § 11 upon all of the delinquent’s prop-
erty, real and personal, reduces itself to this: that the
State is without power to create a lien upon any property
of a non-resident for income taxes except the very property
from which the income proceeded; or, putting it in another
way, that a lien for an income tax may not be imposed
upon a non-resident’s unproductive property, nor upon
any particular productive property beyond the amount
of the tax upon the income that has proceeded from it.

But the facts of the case do not raise this question. It
clearly appears from the averments of the bill that the
whole of plaintiff’s property in the State of Oklahoma con-
sists of oil-producing land, oil and gas mining leaseholds,
and other property used in the production of oil and gas;
and that, beginning at least as early as the year 1915,
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when the act was passed, and continuing without interrup-
tion until the time of the commencement of the suit (April
16, 1919), he was engaged in the business of developing
and operating these properties for the production of oil,
his entire business in that and other States was managed
as one business, and his entire net income in the State for
the year 1916 was derived from that business. Laying
aside the probability that from time to time there may
have been changes arising from purchases, new leases,
sales, and expirations (none of which, however, is set forth
in the bill), it is evident that the lien will rest upon the
same property interests which were the source of the in-
come upon which the tax was imposed. The entire juris-
diction of the State over appellant’s property and busi-
ness and the income that he derived from them—the only
jurisdiction that it has sought to assert—is a jurisdiction
in rem; and we are clear that the State acted within its
lawful power in treating his property interests and busi-
ness as having both unity and continuity. Its purpose to
impose income taxes was declared in its own constitution,
and the precise nature of the tax and the measures to be
taken for enforcing it were plainly set forth in the Act of
1915; and plaintiff having thereafter proceeded, with
notice of this law, to manage the property and conduct
the business out of which proceeded the income now taxed,
the State did not exceed its power or authority in treat-
ing his property interests and his business as a single en-
tity, and enforcing payment of the tax by the imposition
of a lien, to be followed by execution or other appropriate
process, upon all property employed in the business.
No. 5631. Appeal dismissed.
No. 580. Decree affirmed.

Mg. JusTice McREYNOLDS dissents.
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Shaffer v. Carter, anle, 37, followed, to the effect that a State may tax
incomes of non-residents arising within her borders and that there is
no unconstitutional diserimination against non-residents in confining
the deductions allowed them for expenses, losses, etc., to such as are
connected with income so arising while allowing residents, taxed on
their income generally, to make such deductions without regard to
locality. P. 75.

Such a tax may be enforced as to non-residents working within the
State by requiring their employers to withhold and pay it from their
salaries or wages; and no unconstitutional discrimination against
such non-residents results from omitting such a requirement in the
case of residents. P. 76.

A regulation requiring that the tax be thus withheld is not unreasonable
as applied to a sister-state corporation carrying on local business
without any contract limiting the regulatory power of the taxing
State; nor is the power to impose such a regulation affected by the
fact that the corporation may find it more convenient to pay its em-
ployees and keep its accounts in the State of its origin and principal
place of business. Id.

The terms “resident” and “citizen” are not synonymous, but a gen-
eral taxing scheme of a State which discriminates against all non-resi-
dents necessarily includes in the diserimination those who are citi-
zens of other States. P. 78.

A general tax laid by a State on the incomes of residents and non-resi-
dents, which allows exemptions to the residents, with increases for
married persons and for dependents, but allows no equivalent ex-
emptions to non-residents, operates to abridge the privileges and
immunities of citizens of other States, in violation of § 2 of Art. IV,
of the Constitution. P. 79.

Held, that such a discrimination in the income tax law of New York is
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not overcome by a provision excluding from the taxable income of
non-residents annuities, interest and dividends not part of income
from a local business, or occupation, ete., subject to the tax. P. 81.
An abridgment by one State of the privileges and immunities of the
citizens of other States cannot be condoned by those States or cured
by retaliation. P. 82.
262 Fed. Rep. 576, affirmed.

THE case is stated in the opinion.

Mr. James S. Y. Imins and Mr. Jerome L. Cheney,
with whom Mr. Charles D. Newton, Attorney General
of the State of New York, and Mr. E. C. Atken were on
the brief, for appellant:

It might be argued that an income tax is sui generis—
neither a tax on property, on a privilege, nor on the per-
son—but a tax on the right to receive income (Peck &
Co. v. Lowe, 247 U. 8. 165); or it might be argued that
it is a commutation tax or a composite tax. As a com-
posite tax it might be said that in so far as it taxes the
rent from real property it is a real property tax; in so
far as it is a tax on the increased value of personalty, it
is a personal property tax; in so far as it is a tax on the
profits from the purchase and sale of property, it is an
excise on sales or on commerce; in so far as it is a tax
on income from trade, profession or labor, it is a privilege
tax; and in so far as it taxes residents on income from
sources without the territorial jurisdiction of the sover-
eign, it is a pure personal tax. The characterization
of a tax by administrative officers, by the phraseology
of the statute, or the opinion of other courts, is not con-
trolling. This court will look only at the practical effect
of the tax as it is enforced. Crew Levick Co. v. Pennsyl-
vania, 245 U. S. 292, 294.

It is obvious that the tax on residents and non-residents
is the same, regardless of the different phraseology, so
far as both are taxed. In so far as the tax extends to
income of residents from sources without the State,
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there is no similar tax upon non-residents, but that is
nothing for the latter to complain of. It really does not
matter whether this tax be regarded (so far as non-resi-
dents are concerned) as direct or indirect, a tax on the
person, on property, or on privilege. States can and do
levy all three kinds. The only question is whether the
State has power to enforce this tax, and its nature does
not assist in determining that question.

Whether or not sovereign power to enforce a tax exists,
depends solely on the a’bility of the State to collect it
without extending its jurisdiction beyond its territorial
boundaries. The sovereign can levy taxes on property
which is tangible and within its boundaries, by its physi-
cal possession of that property. It can enforce taxes on
privileges or rights, through preventing their exercise
within its boundaries by those who do not pay. It can
extend personal taxes to those over whom it has personal
jurisdiction, compelling them to submit or move out.
This inherent power in the sovereign extends equally
to residents and to non-residents, to citizens and to aliens.
Duer v. Small, 4 Blatchf. 263. It exists in each of the
States except as restricted by the Federal Constitution.
State Tax on Foreign-Held Bonds, 15 Wall. 300, 319.

With the exception of matters prohibited by the Con-
stitution specifically (such as exports, or interstate com-
merce), or impliedly (such as the activities of the national
government), there is no doubt of the right of the State
to tax anything which is within its territorial jurisdiction.
The only constitutional questions that ordinarily arise
in respect to modern taxation are (1) those of the situs
of intangibles, (2) those of the equal application of taxing
statutes under Art. IV of Constitution and the Fourteenth
Amendment, and (3) those of due process of law.

The question of the right to impose a tax on incomes
of non-residents is not a question of the nature of the
tax nor is it a question of whether income is property or
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the acquisition of it a right or a privilege; but it is a ques-
tion of the situs of the income. The doctrine that mov-
able property follows the person for purposes of taxation
has given way to the doctrine that where property has a
situs, there it is taxable. Bristol v. Washington County,
17N, -S+133.

The reason for regarding the situs of intangible property
as the domicile of the person depends not on the meaning
of property, but on the meaning of situs. That property
is said to be taxable only at its situs is because where
property is taxable—that is, wherever a sovereign can
enforce a tax against it—there it has a situs. In deter-
mining whether income has a situs for purposes of taxa-
tion in a given State, we should begin, not by saying:
“Where is its situs? ' that we may determine whether
it is taxable, but rather: ‘“Can it be reached by taxation?’’
to determine whether it has a situs there. If it can be
reached by taxation by a State—if the State can en-
force a tax against it by due process of law—then it
has a situs for taxation in that State. See Stafe Tax on
Foreign-Held Bonds, supra; Fidelity & Columbia Trust
Co. v. Louisville, 245 U. 8. 54; Kurtland v. Hotchkiss, 100
U. S. 491; Tappan v. Merchants’ National Bank, 19 Wall.
490; Metropolitan Life Ins. Co. v. New Orleans, 205
U. S. 395; Liverpool &c. Ins. Co. v. Orleans Assessors,
221 U. S. 346, 355; Blackstone v. Muller, 188 U. 8. 189;
New Orleans v. Stempel, 175 U. S. 309; Board of Assessors
v. Comptoir National, 191 U. S. 388; Rogers v. Hennepin
County, 240 U. S. 184, 191.

A person receives income in one of three ways: It is
(1) the product of property, or the money realized by
the sale of such product, (2) the profit gained in the
purchase and sale of property, or (3) the compensation
for personal service. In each of these cases the State
has power to enforce its taxes equally against residents
and against non-residents. :
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The New York law does not deny to citizens of any
State any of the privileges or immunities of citizens of
the several States. Citizens of other States, as citizens,
and only as such, are protected by Art. IV, §2, cl. 1.
So, if there is no discrimination against them as citizens,
the provision is not violated. Distinctions are drawn
between residents and non-residents, but this is regard-
less of citizenship—non-resident -citizens of New York
are treated like all other non-residents, and citizens of
other sovereigns who are resident in New York are treated
exactly like resident citizens. The term ‘‘reside ”’ in
the Fourteenth Amendment probably means to ‘“be
domiciled ”’; or to ‘“‘“maintain a voting residence.” It does
not mean to ‘‘have a place of abode,”—especially if one
has several places of abode.

- The terms resident and citizen are not normally
synonymous and are not rendered exclusively so by the
use in the Fourteenth Amendment of the word ‘‘resident”’
in one of its many meanings. La Tourette v. McMaster,
248 U. S. 465, 470. It is settled that where residence
is a proper basis for classification, the adoption of such
basis is not violative of Art. IV, §2, cl. 1. Travellers’
Ins. Co. v. Connecticut, 185 U. S. 364; Frost v. Brisbin,
19 Wend. 11; Chemung Canal Bank v. Lowery, 93 U. S.
72, 76; Field v. Barber Asphalt Paving Co., 194 U. 8.
618; Central Loan & Trust Co. v. Campbell Commission
Co., 173 U. S. 84; Blake v. McClung, 172 U. 8. 239, 256,
257.

Classification in taxation is a proper exercise of legis-
lative power. Pacific Express Co. v. Seibert, 142 U. 8.
339, 351; Barrett v. Indiana, 229 U. S. 26, 29-30; Giozza
v. Tiernan, 148 U. S. 657, 662.

This classification may discriminate between classes
in rates of taxation, Magoun v. Illinois Trust & Savings
Bank, 170 U. S. 283; Michigan Central R. R. Co. v.
Powers, 201 U. 8. 245; or in exemptions from taxation,
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Beers v. Glynn, 211 U. S. 477; Bell's Gap R. R. Co. v.
Pennsylvania, 134 U. S. 232, 237; Citizens’ Telephone Co.
v. Fuller, 229 U. S. 322, 329. A taxing statute is not
invalid because of simple inequality between -classes.
International Harvester Co. v. Missourt, 234 U. 8. 199,
210. It would seem that the only restriction on the power
of classification is that there must be real differences
between the situations of the different classes. North-
western Mutual Life Ins. Co. v. Wisconsin, 247 U. S. 132,
138. What constitutes a real difference depends upon
the purpose and extent of the legislation and all the
circumstances of the subjects and objects thereof. Tanner
v. Little, 240 U. S. 369, 382, 383.

The classification of residents and non-residents by
the New York law is reasonable. La Tourette v. Mec-
Master, supra; Northwestern Mutual Life Ins. Co. v.
Wisconsin, supra. Travellers’ Ins. Co. v. Connecticut,
supra, is directly in point.

If the power to levy a tax exists, the rate fixed will
not render it unconstitutional. Tanner v. Lattle, supra.
The power to exempt certain things to the exclusion of
others follows the same rules as the power to tax certain
things, to the exclusion of others—it is only another
way of stating the same proposition. And if the rate
is immaterial in determining constitutionality as to
taxation, so the rate of exemption is immaterial.

The different methods of collection provided by the
statute for the tax on income received by way of compen-
sation for personal services by residents and by non-
residents, does not deprive any person of the equal pro-
tection of laws. St. John v. New York, 201 U. S. 633, 637.
There are many decided cases in which different methods
of procedure against residents and against non-residents
have been upheld. Tappan v. Merchants’ National Bank,
supra, 505; District of Columbia v. Brooke, 214 U. 8. 138;
Central Loan & Trust Co. v. Campbell Commission Co.,
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supra, 84, 97, 98. Many statutes taxing corporate shares
and requiring the corporation to withhold at the source
against non-residents but not against residents have been
upheld. Travellers’ Ins. Co. v. Connecticut, supra; Mer-
chants’ & Manufacturers’ Bank v. Pennsylvania, 167 U.
S. 461, 463.

The law does not deny due process of law; violate the
commerce clause; or impair the obligation of contracts.

Mr. Louis H. Porter and Mr. Archibald Cox for appellee:

The appellee’s factory and principal place of business
is in Connecticut. It is authorized to do business in New
York and owns property there, but it is a citizen and resi-
dent of Connecticut; and the statute, of course, applies
equally to an individual in its position. It employs sun-
dry persons, including citizens and residents of Connecti-
cut and New Jersey, to work for it, and has contracted to
pay them definite salaries for their services. These sala-
ries are paid in different ways, in some instances by checks
mailed from the office in Connecticut to the employees
outside the State of New York, if that is material. And
they are in accordance with contracts of employment
entered into before the enactment of the law. The statute
seeks to impose on the appellee a personal liability as the
means of compelling it to obey.

The invalidity of the provisions for withholding the tax
from the salaries seems to be directly established by New
York, Lake Erve & Western R. R. Co. v. Pennsylvania, 153
U. S. 628.

A corporation, by securing authority to transact busi-
ness within a State, does not thereby bring within the
jurisdiction of that State transactions and properties
wholly outside. It is not a matter of convenient collec-
tion, but a matter of jurisdiction. Distinguishing: Hatch
v. Reardon, 204 U. S. 152; Merchants’ & Manufacturers’
Bank v. Pennsylvania, 167 U. S. 461; Travellers’ Ins. Co.
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v. Connecticut, 185 U. S. 364; Brushaber v. Union Pacific
R.R. Co., 240 U. S. 1; Citizens National Bank v. Kentucky,
217 U. S. 443.

To determine the constitutionality of this tax, it is ac-
cordingly necessary to ascertain, not colloquially but from
a jurisdictional standpoint, what is taxed, and whether
that is within the jurisdiction of the State of New York.

The tax is a subjective tax imposing personal liability
upon the person receiving the ‘‘net income” which merely
measures the burden imposed on the taxpayer in per-
sonam. Brady v. Anderson, 240 Fed. Rep. 665; State ex
rel. Sallte F. Moon Co. v. Wisconsin Tax Commission, 166
Wisconsin, 287; Income Tax Cases, 148 Wisconsin, 456.

The liability is measured with reference to the net bal-
ance. And that net, from the year’s experience, is used
only as a measure of the general financial condition of the
individual and his personal liability to pay from any re-
sources he can control.

Even the amount of the tax varies according to the
person of the recipient, and is not based upon the prop-
erty or amount thereof. Thus, if the amount of income is
twenty thousand dollars, it is taxed at one rate when re-
ceived by one person, at another rate when received by
two persons, and it is free from tax when received by
twenty persons. This tax is not even measured strictly
by the amount of income which a person receives. It is
measured with a view to securing equality of sacrifice
among taxpayers. Income Tax Cases, 148 Wisconsin, 456.
And that the tax is personal is confirmed by the provisions
for its collection, none of which sound #n rem and all of
which impose personal liability. That a tax with respect
to ‘““net incomes’ is a personal tax, from the point of view
of jurisdiction similar to a poll tax, is well indicated in
Maguire v. Tax Commissioner, 230 Massachusetts, 503. In-
dividual income as such, dissociated from the person of the
owner, has no existence and is a purely fanciful conception.
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A statute imposing a personal tax on persons over
whom the State has no jurisdiction conflicts with the
Fourteenth Amendment and is a taking of property with-
out due process of law. United States v. Erie Ry. Co., 106
U. S. 327; Ratlroad Co. v. Collector, 100 U. 8. 595; Dewey
v. Des Moines, 173 U. 8. 193; City of New York v. McLean,
170 N. Y. 374; Barhyte v. Shepard, 35 N. Y. 237. The
text writers are unanimous in this limitation on the taxing
power of the States. Cooley, Taxation, 3d ed., p. 24;
Brown, Jurisdiction of Courts, 2d ed., pp. 549, 550. See
State v. Ross, 23 N. J. L. 517, 521. The source of the in-
come does not in any respect change the nature and char-
acter of the tax imposed upon the recipient, and it is as
much beyond the power of the State to impose such a
personal tax upon a non-resident as it is to impose a capi-
tation tax on him. If the State has not jurisdiction to
impose a personal liability for tax on a non-resident, it is
immaterial whether that non-resident is engaging in an oc-
cupation in the State from which he derives a large income
or not. So, also if the State has the jurisdiction to impose
a tax, it is immaterial whether the non-resident’s occupa-
tion in the State is gainful in money or in health or in
pleasure. The State either has or has not the jurisdiction
to impose a personal liability against a non-resident for the
payment of taxes. The situation here presented in its
inevitable effect upon the integrity of the Union is of the
same character as that considered by this court in Cran-
dall v. Nevada, 6 Wall. 35. See Robbins v. Shelby County
Taxing District, 120 U. S. 489.

The argument that it is fair that a citizen of Connecticut
earning his income in New York should pay a tax to that
State for the protection afforded him therein is political
and legislative rather than judicial. If this argument can
be properly considered by the court, it must be weighed
against the mischievous effects upon the integrity of the
Union and from this standpoint the tax in question would
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seem inconsistent with the very spirit of the Constitution.
The provisions of the statute here cannot be sustained as
a tax on property.

A ‘“‘net income’ under this statute is but a measure of
the condition of the person receiving and enjoying it. A
debt of ten thousand dollars may be paid to one person or
to ten, but remains a fixed measurable amount. Ten thou-
sand dollars paid in gross salaries means nothing as to the
net income of the recipients without consideration of their
number and personality. Ten thousand dollars in salaries
paid to a number of recipients may after the computation
yield an aggregate of net incomes entirely different from
that which it yields if paid to one. The personal condition
of the recipient, and not the amount or character of the
payment made, constitutes and determines the fact of net
income. It seems, therefore, impossible to conceive a net
income for purposes of this taxation separate and distinct
from the person receiving it.

The laws of New York do not create, give validity to,
or affect, the income of appellee’s non-resident employees.
They are employed and paid in Connecticut, whose laws
govern the contract of employment and whose courts en-
force the contract. The services rendered are not income.
The services are performed in whole or in part in New York.
The net income never has any existence in New York.
The gross salary here is not owing by, or to, anyone in New
York. The fact that the appellee can legally transact
business in New York obviously makes no difference in the
situs of the obligation.

Moreover, property to be taxable in a State must have
some permanency there, and not be merely temporarily
within the State. Ayer & Lord Tie Co. v. Kentucky, 202
U. S. 409; Buck v. Beach, 206 U. S. 392; Union Refrigera-
tor Transit Co. v. Kentucky, 199 U. S. 194.

In each of those cases such as Tappan v. Merchants’
National Bank, 10 Wall. 490, where a tax has been sus-
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tained on property of a non-resident, there were present
two factors which have been universally recognized as
essential to jurisdiction—(1) some definite and specific
property in existence, (2) having in a real sense a situs
in the taxing State. State Tax on Foreign-Held Bonds,
15 Wall. 300; Board of Assessors v. New York Life Ins. Co.,
216 U. S. 517; Hawley v. Malden, 232 U. S. 1; Fidelity &
Columbia Trust Co. v. Louisville, 245 U. 8. 54; Southern
Pacific Co. v. Kentucky, 222 U. S. 63.

The cases in which the courts have held that choses in
action may acquire a situs different from the residence
of the owner are not in point. A chose in action has not
yet been paid. The debtor has only promised to pay it,
and its value depends on the promise of the debtor. The
actual money to pay the chose in action is in the State
where he resides. Furthermore, the income tax is not
assessed upon all money that comes to the recipient.
It is only after the net amount has been determined after
deducting from the gross receipts certain allowable
expenses by way of deductions that the taxable amount
is determined. Before that amount is determined and
before any assessment can be laid thereon, most of the
income, both gross and net, has been expended. The
theory of a property tax is that it is a lien on the property
taxed. Obviously the State cannot lawfully impose a
tax lien upon property which is not itself in existence.
The proposition is necessarily a contradiction in terms.
De Ganay v. Lederer, 250 U. S. 376, distinguished.

The distinction between a tax on the income from
property and a tax on the income from occupations and
professions was clearly pointed out in Pollock v. Farmers’
Loan & Trust Co., 158 U. S. 635, 637. The distinction
between the rights of the citizens of the several States,
which are assured by the Constitution, and those of
foreigners, who may be completely excluded from the
United States, is pointed out in Unaited States v. Bennett,
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232 U. S. 299, and more specifically in Ratlroad Co. v.
Collector, supra. :

The provisions of the statute taxing non-residents
cannot be sustained as imposing a privilege or license
tax; nor on the theory that the State of New York has
in fact power to collect the tax. It is not going too far
to say that in every case in which this court has held
unconstitutional a state law imposing a tax on persons
or property outside its jurisdiction, the State had power
to enforce the tax, because otherwise the case would
not have been brought. Board of Assessors v. New York
Life Ins. Co., supra; New York, Lake Erie & Western
R. R. Co. v. Pennsylvania, supra; Morgan v. Parham, 16
Wall. 471; Louiswlle &c. Ferry Co. v. Kentucky, 188 U. S.
385.

As between nations, the proposition that power to
collect is the test of right to tax may be correct. Just
as foreigners may be completely excluded from the
United States (United States v. Bennett, supra), so any-
thing that the United States can in fact seize it may per-
haps tax. But the power of the individual States of the
Union is limited by the Federal Constitution.

The tax on non-residents cannot be sustained on any
theory that the State of New York protects their net
income.

The provisions of the statute taxing non-residents are
unconstitutional because they discriminate against citi-
zens and residents of Connecticut and New Jersey. A
materially higher tax is imposed on non-residents than
upon residents.

The provisions operating to discriminate against
appellee’s non-resident employees conflict with §2 of
Art. IV of the Constitution and the privileges and
immunities clause of the Fourteenth Amendment. A
statute which in fact operates to defeat rights secured
by the Constitution cannot be justified by invoking
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the necessity of classification in taxation or by the fact
that the words of the Constitution do not appear in the
statute. Chalker v. Birmingham & N orthwestern Ry. Co.,
249 U. S. 522.

There is no relevancy in cases where the State is deal-
ing with a privilege which it may grant or withhold,
such as those relating to foreign corporations doing busi-
ness in the State, or succession taxes, or the nation’s
treatment of foreigners, because they do not deal with
discrimination against persons having rights secured
by the Constitution. La Tourette v. McMaster, 248 U. S.
465; People v. Weaver, 100 U. S. 539; Sprague v. Fleicher,
69 Vermont, 69.

Mr. John W. Griggs, by leave of court, filed a brief as
AMICUS Curie.

Mr. Laurence Arnold Tanzer, Mr. William P. Burr,
Mr. William S. Rann and Mr. William J. Wallin, by
leave of court, filed a brief as amict curiae.

Mg. Justice PrrNEY delivered the opinion of the court.

This was a suit in equity, brought in the District Court
by appellee against appellant as Comptroller of the
State of New York to obtain an injunction restraining
the enforcement of the Income Tax Law of that State
(e. 627, Laws 1919) as against complainant, upon the
ground of its repugnance to the Constitution of the
United States because violating the interstate commerce
clause, impairing the obligation of contracts, depriving
citizens of the States of Connecticut and New Jersey
employed by complainant of the privileges and immunities
enjoyed by citizens of the State of New York, depriving
complainant and its non-resident employees of their
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property without due process of law, and denying to
such employees the equal protection of the laws. A
motion to dismiss the bill—equivalent to a demurrer—
was denied upon the ground that the act violated § 2
of Art. IV of the Constitution by discriminating against
non-residents in the exemptions allowed from taxable
income; an answer was filed, raising no question of fact;
in due course there was a final decree in favor of com-
plainant; and defendant took an appeal to this court
under § 238, Judicial Code.

The act (§351) imposes an annual tax upon every
resident of the State with respect to his net income as
defined in the act, at specified rates, and provides also:
‘A like tax is hereby imposed and shall be levied, collected
and paid annually, at the rates specified in this section,
upon and with respect to the entire net income as herein
defined, except as hereinafter provided, from all property
owned and from every business, trade, profession or
occupation carried on in this state by natural persons
not residents of the state.” Section 359 defines gross
income, and contains this paragraph: ‘3. In the case
of taxpayers other than residents, gross income includes
only the gross income from sources within the state, but
shall not include annuities, interest on bank deposits,
interest on bonds, notes or other interest-bearing obli-
gations or dividends from corporations, except to the
extent to which the same shall be a part of income from
any business, trade, profession or occupation carried on
in this state subject to taxation under this article.” In
§ 360 provision is made for deducting in the computation
of net income expenses, taxes, losses, depreciation charges,
etc.; but, by paragraph 11 of the same section, “‘In the
case of a taxpayer other than a resident of the state the
deductions allowed in this section shall be allowed only
if, and to the extent that, they are connected with in-
come arising from sources within the state; . . .” By
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§ 362, certain exemptions are allowed to any resident
individual taxpayer, viz., in the case of a single person
a personal exemption of $1,000, in the case of the head
of a family or a married person living with husband or
wife, $2,000; and $200 additional for each dependent
person under 18 years of age or mentally or physically
defective. The next section reads as follows: ‘‘§ 363.
Credit for taxes in case of taxpayers other than residents
of the state. Whenever a taxpayer other than a resident
of the state has become liable to income tax to the state
or country where he resides upon his net income for the
taxable year, derived from sources within this staté and
subject to taxation under this article, the comptroller
shall credit the amount of income tax payable by him
under this article with such proportion of the tax so
payable by him to the state or country where he resides
as his income subject to taxation under this article bears
to his entire income upon which the tax so payable to
such other state or country was imposed; provided that
such credit shall be allowed only if the laws of said state
or country grant a substantially similar credit to residents
of this state subject to income tax under such laws.” Sec-
tion 366 in terms requires that every ‘“withholding agent”’
(including employers) shall deduct and withhold 2 per
centum from all salaries, wages, ete., payable to non-resi-
dents, where the amount paid to any individual equals
or exceeds $1,000 in the year, and shall pay the tax to
the Comptroller. This applies to a resident employee,
also, unless he files a certificate showing his residence ad-
dress within the State.

Complainant, a Connecticut corporation doing business
in New York and elsewhere, has employees who are resi-
dents some of Connecticut others of New Jersey but are
occupied in whole or in part in complainant’s business
in New York. Many of them have annual salaries or
fixed compensation exceeding $1,000 per year, and the
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amount required by the act to be withheld by complain-
ant from the salaries of such non-resident employees is
in excess of $3,000 per year. Most of these persons are
engaged under term contracts calling for stipulated
wages or salaries for a specified period.

The bill sets up that defendant, as Comptroller of the
State of New York, threatens to enforce the provisions of
the statute against complainant, requires it to deduct and
withhold from the salaries and wages payable to its em-
ployees residing in Connecticut or New Jersey and citizens
of those States respectively, engaged in whole or in part
in complainant’s business in the State of New York, the
taxes provided in the statute, and threatens to enforce
against complainant the penalties provided by the act if
it fails to do so; that the act is unconstitutional for the
reasons above specified; and that if complainant does with-
hold the taxes as required it will be subjected to many ac-
tions by its employees for reimbursement of the sums so
withheld. No question is made about complainant’s
right to resort to equity for relief; hence we come at once
to the constitutional questions.

That the State of New York has jurisdiction to impose
a tax of this kind upon the incomes of non-residents aris-
ing from any business, trade, profession, or occupation
carried on within its borders, enforcing payment so far as
it can by the exercise of a just control over persons and
property within the State, as by garnishment of credits
(of which the withholding provision of the New York law
is the practical equivalent); and that such a tax, so en-
forced, does not violate the due process of law provision of
the Fourteenth Amendment, is settled by our decision in
Shaffer v. Carter, this day announced, ante, 37, involving
the income tax law of the State of Oklahoma. That there
is no unconstitutional discrimination against citizens of
other States in confining the deduction of expenses, losses,
ete., in the case of non-resident taxpayers, to such as are
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connected with income arising from sources within the
taxing State, likewise is settled by that decision.

It is not here asserted that the tax is a burden upon in-
terstate commerce; the point having been abandoned in
this court.

The contention that an unconstitutional discrimination
against non-citizens arises out of the provision of § 366
confining the withholding at source to the income of non-
residents is unsubstantial. That provision does not in
any wise increase the burden of the tax upon non-residents,
but merely recognizes the fact that as to them the State
imposes no personal liability, and hence adopts a conven-
ient substitute for it. See Bell’s Gap R. R. Co. v. Penn-
sylvania, 134 U. S. 232, 239.

Nor has complainant on its own account any just
ground of complaint by reason of being required to adjust
its system of accounting and paying salaries and wages to
the extent required to fulfill the duty of deducting and
withholding the tax. This cannot be deemed an unrea-
sonable regulation of its conduct of business in New York.
New York, Lake Erie & Western R. R. Co. v. Pennsylvania,
153 U. S. 628, cited in behalf of complainant, is not in
point. In that case the State of Pennsylvania granted to
a railroad company organized under the laws of New York
and having its principal place of business in that State
the right to construct a portion of its road through Penn-
sylvania, upon prescribed terms which were assented to
and complied with by the company and were deemed to
constitute a contract, not subject to impairment or modi-
fication through subsequent legislation by the State of
Pennsylvania except to the extent of establishing reason-
able regulations touching the management of the business
done and the property owned by the company in that
State, not materially interfering with or obstructing the
substantial enjoyment of the rights previously granted.
Afterwards, Pennsylvania undertook by statute to re-




TRAVIS ». YALE & TOWNE MFG. CO. 77

60. Opinion of the Court.

quire the company, when making payment of coupons
upon bonds previously issued by it, payable at its office
in the City of New York, to withhold taxes assessed by
the State of Pennsylvania against residents of that State
because of ownership of such bonds. The coupons were
payable to bearer, and when they were presented for pay-
ment it was practically impossible for the company to
ascertain who were the real owners, or whether they were
owned by the same parties who owned the bonds. The
statute was held to be an unreasonable regulation and
hence to amount to an impairment of the obligation of the
contract.

In the case at bar complainant, although it is a Connect-
icut corporation and has its principal place of business in
that State, is exercising the privilege of carrying on busi-
ness in the State of New York without any contract lim-
iting the State’s power of regulation. The taxes required
to be withheld are payable with respect to that portion
only of the salaries of its employees which is earned within
the State of New York. It might pay such salaries, or this
portion of them, at its place of business in New York; and
the fact that it may be more convenient to pay them in
Connecticut is not sufficient to deprive the State of New
York of the right to impose such a regulation. It is true
complainant asserts that the act impairs the obligation of
contracts between it and its employees; but there is no
averment that any such contract made before the pas-
sage of the act required the wages or salaries to be paid in
the State of Connecticut, or contained other provisions
in anywise conflicting with the requirement of withholding.

The District Court, not passing upon the above ques-
tions, held that the act, in granting to residents exemp-
tions denied to non-residents, violated the provision of § 2
of Art. IV of the Federal Constitution: ‘“The Citizens of
each State shall be entitled to all Privileges and Immuni-
ties of Citizens in the several States’’; and, notwithstand-
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ing the elaborate and ingenious argument submitted by
appellant to the contrary, we are constrained to affirm the
ruling.

The purpose of the provision came under consideration
in Paul v. Virginia, 8 Wall. 168, 180, where the court,
speaking by Mr. Justice Field, said: ‘It was undoubtedly
the object of the clause in question to place the citizens
of each State upon the same footing with citizens of other
States, so far as the advantages resulting from citizenship
in those States are concerned. It relieves them from the
disabilities of alienage in other States; it inhibits dis-
criminating legislation against them by other States; it
gives them the right of free ingress into other States, and
egress from them; it insures to them in other States the
same freedom possessed by the citizens of those States in
the acquisition and enjoyment of property and in the pur-
suit of happiness; and it secures to them in other States
the equal protection of their laws. It has been justly
said that no provision in the Constitution has tended so
strongly to constitute the citizens of the United States
one people as this.” And in Ward v. Maryland, 12 Wall.
418, holding a discriminatory state tax upon non-resident
traders to be void, the court, by Mr. Justice Clifford, said
(p. 430): “‘Beyond doubt those words [privileges and im-
munities] are words of very comprehensive meaning, but
it will be sufficient to say that the clause plainly and un-
mistakably secures and protects the right of a citizen of
one State to pass into any other State of the Union for the
purpose of engaging in lawful commerce, trade, or busi-
ness without molestation; to acquire personal property;
to take and hold real estate; to maintain actions in the
courts of the State; and to be exempt from any higher
taxes or excises than are imposed by the State upon its
own citizens.”

Of course the terms “resident” and ‘““citizen’’ are not
synonymous, and in some cases the distinetion is important
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(La Tourette v. McMaster, 248 U. 8. 465, 470); but a gen-
eral taxing scheme such as the one under consideration,
if it diseriminates against all non-residents, has the neces-
sary effect of including in the diserimination those who
are citizens of other States; and, if there be no reasonable
ground for the diversity of treatment, it abridges the
privileges and immunities to which such citizens are en-
titled. In Blake v. McClung, 172 U. S. 239, 247; 176 U. S.
59, 67, the court held that a statute of Tennessee, declaring
the terms upon which a foreign corporation might carry
on business and hold property in that State, which gave
to its creditors residing in Tennessee priority over all cred-
itors residing elsewhere, without special reference to
whether they were citizens or not, must be regarded as con-
travening the ““privileges and immunities” clause.

The nature and effect of the crucial discrimination
in the present case are manifest. Section 362, in the case
of residents, exempts from taxation $1,000 of the income
of a single person, $2,000 in the case of a married person,
and $200 additional for each dependent. A non-resident
taxpayer has no similar exemption; but by § 363, if liable
to an income tax in his own State, including income de-
rived from sources within New York and subject to taxa-
tion under this act, he is entitled to a credit upon the
income tax otherwise payable to the State of New York
by the same proportion of the tax payable to the State
of his residence as his income subject to taxation by the
New York Act bears to his entire income taxed in his
own State; ‘“‘provided that such credit shall be allowed
only if the laws of said state . . . grant a substantially
similar credit to residents of this state subject to income
tax under such laws.” !

1 Reading the statute literally, there would appear to be an addi-
tional discrimination against non-residents in that under § 366 the
“withholding agent” (employer) is required to withhold 2 per cent.
from all salaries, wages, etc., payable to any individual non-resident
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In the concrete, the particular incidence of the dis-
crimination is upon citizens of Connecticut and New
Jersey, neither of which States has an income tax law.
A considerable number of complainant’s employees, resi-
dents and citizens of one or the other of those States,
spend their working time at its office in the city of New
York, and earn their salaries there. The case is typieal;
it being a matter of common knowledge that from ne-
cessity, due to the geographical situation of that city,
in close proximity to the neighboring States, many
thousands of men and women, residents and ecitizens
of those States, go daily from their homes to the city and
earn their livelihood there. They pursue their several
occupations side by side with residents of the State of
New York—in effect competing with them as to wages,
salaries, and other terms of employment. Whether they
must pay a tax upon the first $1,000 or $2,000 of income,
while their associates and competitors who reside in New
York do not, makes a substantial difference. Under the
circumstances as disclosed, we are unable to find ade-
quate ground for the discrimination, and are constrained
to hold that it is an unwarranted denial to the citizens
of Connecticut and New Jersey of the privileges and
immunities enjoyed by citizens of New York. This is
not a case of occasional or accidental inequality due to
circumstances personal to the taxpayer (see Amoskeag

amounting to $1,000 or more in the year; whereas by § 851 the tax upon
residents (indeed, upon non-residents likewise, so far as this section
goes), is only one per centum upon the first $10,000 of net income. Tt
is said, howeyer, that the discrepancy arose through an amendment
made to § 351 while the bill was pending in the legislature, no corre-
sponding amendment having been made in § 366. In view of this, and
taking the whole of the act together, the Attorney General has advised
the Comptroller that § 366 requires withholding of only one per centum
upon the first $10,000 of income. And the Comptroller has issued reg-
ulations to that effect. Hence we treat the discrepancy as if it did not
exist,. 3
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Savings Bank v. Purdy, 231 U. S. 373, 393-394; Maxwell
v. Bugbee, 250 U. S. 525, 543) ; but a general rule, operating
to the disadvantage of all non-residents including those
who are citizens of the neighboring States, and favoring
all residents including those who are citizens of the tax-
ing State.

It cannot be deemed to be counterbalanced by the
provision of par. 3 of § 359 which excludes from the in-
come of non-resident taxpayers ‘‘annuities, interest
on bank deposits, interest on bonds, notes or other interest-
bearing obligations or dividends from corporations, ex-
cept to the extent to which the same shall be a part of
income from any business, trade, profession or occupation
carried on in this state subject to taxation under this
article.” This provision is not so conditioned as probably
to benefit non-residents to a degree corresponding to the
discrimination against them; it seems to have been
designed rather (as is avowed in appellant’s brief) to
preserve the preéminence of New York City as a financial
center.

Nor can the discrimination be upheld, as is attempted
to be done, upon the theory that non-residents have un-
taxed income derived from sources in their home States
or elsewhere outside of the State of New York, correspond-
ing to the amount upon which residents of that State
are exempt from taxation under this act. The discrimina-
tion is not conditioned upon the existence of such un-
taxed income; and it would be rash to assume that non-
residents taxable in New York under this law, as a class,
are receiving additional income from outside sources
equivalent to the amount of the exemptions that are
accorded to citizens of New York and denied to them.

In the brief submitted by the Attorney General of
New York in behalf of appellant, it is said that the
framers of the act, in embodying in it the provision for
unequal treatment of the residents of other States with
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respect to the exemptions, looked forward to the speedy
adoption of an income tax by the adjoining States; in
which event, injustice to their citizens on the part of
New York could be avoided by providing similar exemp-
tions similarly conditioned. This, however, is' wholly
speculative; New York has no authority to legislate for
the adjoining States; and we must pass upon its statute
with respect to its effect and operation in the existing
situation. But besides, in view of the provisions of the
Constitution of the United States, a discrimination by
the State of New York against the citizens of adjoining
States would not be cured were those States to establish
like diseriminations against citizens of the State of New
York. A State may not barter away the right, conferred
upon its citizens by the Constitution of the United States,
to enjoy the privileges and immunities of citizens when
they go into other States. Nor can discrimination be
corrected by retaliation; to prevent this was one of the
chief ends sought to be accomplished by the adoption
of the Constitution.

Decree affirmed.

Mg. Justice McREYNOLDS concurs in the result.
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CHESBROUGH ». NORTHERN TRUST COMPANY,
EXECUTOR OF SCHREIBER, ET AL.

ERROR TO THE CIRCUIT COURT OF APPEALS FOR THE
SIXTH CIRCUIT.

No. 206. Argued January 30, 1920.—Decided March 1, 1920.

Judgment sustained as in accord with a stipulation to abide the final
result of Chesbrough v. Woodworth, 244 U. 8. 72. P. 83.

In an action in tort the amount involved is the damages claimed if the
declaration discloses nothing rendering such a recovery impossible
and no bad faith appears. P. 84.

After a case of that character has been removed by defendant from a
state court and judgment rendered against him in the District Court
and Circuit Court of Appeals, it would require very clear error to
justify this court in denying the jurisdiction upon the ground that
the requisite amount was not involved. Id.

251 Fed. Rep. 881, affirmed.

THE case is stated in the opinion.

Myr. Thomas A. E. Weadock for plaintiff in error.

Myr. Edward S. Clark, with whom Mr. Jokn C. Weadock
was on the brief, for defendants in error.

Memorandum opinion under direction of the court,
by Mgz. JusTicE McREYNOLDS.

Each of the three defendants in error instituted a
suit against plaintiff in error for damages suffered by
reason of his action as a director of the Old Second Na-
tional Bank, Bay City, Michigan. These were con-
solidated in the District Court, and thereafter all parties
stipulated that, as the facts were approximately the same
as in Woodworth v. Chesbrough et al. (No. 137), the
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““causes shall in all respects and as to all parties therein,
be governed and concluded by the final result in the
said case ” and ‘‘that-if and when final judgment is
entered upon the verdict heretofore rendered in said
case Number 137, or on any verdict that may hereafter
be rendered therein and when proceedings (if any) for
the review of said judgment have been concluded or
abandoned so that execution may be issued thereon,
then judgment shall be forthwith entered and execution
issued in the above entitled causes,” for specified amounts.
A judgment against Chesbrough in No. 137 having
been affirmed here (244 U. S. 72), the District Court,
purporting to enforce the stipulation, entered judgments
for defendants in error; and this action was properly
approved by the Circuit Court of Appeals. 251 Fed.
Rep. 881. See 195 Fed. Rep. 875; 221 Fed. Rep. 912.
Plain provisions of the stipulation were rightly applied.
The objection, based upon alleged insufficiency of the
“amount involved, which plaintiff in error urges to the
District Court’s jurisdiction of the cause first instituted
by Mrs. Smalley in the state court and thereafter re-
moved upon his petition, is without merit. The action
is in tort; alleged damages exceed the prescribed amount;
the declaration discloses nothing rendering such a re-
covery impossible; no bad faith appears. At this stage
of the cause it would require very clear error to justify
a negation of the trial court’s jurisdiction. Smathers v.
Smath, 204 U. 8. 632, 642, 643.
The judgment of the court below is
Affirmed.




UNITED STATES ». SCHRADER’S SON, INC. 85

Argument for the United States.

UNITED STATES ». A. SCHRADER’S SON, INC.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR
THE NORTHERN DISTRICT OF OHIO.

No. 567. Argued January 22, 23, 1920.—Decided March 1, 1920.

A manufacturer of patented articles sold them to its customers, who
were other manufacturers and jobbers in several States, under their
agreements to observe certain resale prices fixed by the vendor. Held
that there was a combination restraining trade in violation of § 1 of
the Anti-Trust Act. P. 98. Dr. Miles Medical Co. v. Park & Sons
Co., 220 U. 8. 373, followed; United States v. Colgate & Co., 250 U.
8. 300, distinguished.

264 Fed. Rep. 175, reversed.

THE case is stated in the opinion.

The Solicitor General and Mr. Henry S. Mitchell, Special
Assistant to the Attorney General, for the United States:

The defendant’s patents have no bearing on the case.
On this point we merely refer to the opinion of the Dis-
trict Court, holding that the decisions of this court es-
tablish that patented and unpatented articles are on the
same footing with respect to fixing resale prices; that de-
fendant’s so-called ‘‘license agreements’ were mere sell-
ing agreements; and that defendant’s use of the term
“royalties” was merely intended to give color to its un-
tenable theory that the patents justified what was done.

The conclusive interpretation of the indictment (United
States v. Carter, 231 U. 8. 492, 493; United States v. Miller,
223 U. 8. 599, 602) was that it charged a system of resale
price-fixing contracts, between a manufacturer and whole-
salers of its products, obligating the wholesalers to adhere
to uniform specified resale prices, eliminating competition
between the wholesalers, enhancing their prices to re-
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tailers, and enhancing the prices paid by the consuming
public.

In Dr. Miles Medical Co. v. Park & Sons Co., 220 U. S.
373, this court vigorously denounced a system of resale
price-fixing contracts between a manufacturer and dealers
in its products, as against the public interest, upon the
ground that it was as if the dealers had agreed amongst
themselves, as condemned in United States v. Addyston
Pipe & Steel Co., 85 Fed Rep. 271; 175 U. S. 211, to fix
prices and suppress competition.

In Unaited States v. Colgate & Co., 250 U. S. 300, the in-
dictment did not charge the defendant with selling its
products to dealers under agreements which obligated the
latter not to resell except at prices fixed by the company.

The District Court erroneously construed § 1 of the
Sherman Act, which prohibits combinations in restraint
of trade, as only applying where there is a violation of § 2,
which prohibits monopolization. That construction is
opposed to the declaration of this court in Standard Ol
Co. v. Unated States, 221 U. S. 1, 50, 57; nor is it supported
by the Colgate Case. 1t is opposed to the Dr. Miles Medi-
cal Case.

If the statute is to be construed according to the Dr.
Miles Medical Case as intended to prevent combinations
tending to enhance prices paid by the public, the construc-
tion adopted by the District Court is untenable. For the
tendency to enhance prices paid by the public not only
exists in a combination, but is fulfilled although no re-
tailers are included in the combination, but only whole-
salers; and the District Court so interpreted the present
indictment. The enhancement of the prices at which the
wholesalers sell to the retailers is, of course, transmitted
by the retailers to the public; and is ultimately borne by
the public. It is analogous to the case of a price-fixing
agreement between competing manufacturers, which is
unlawful although the enhancement of prices is transmit-
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ted to the public through dealers not in the agreement
with the manufacturers.

The District Court was mistaken in considering that
the construction of the Sherman Act which it adopted was
supported by § 2 of the Clayton Act (38 Stat. 730). That
sectlon has no apparent bearing on resale price fixing.
The District Court apparently overlooked that the en-
actment deals only with a person’s selling prices to his
customers, and in no way touches his fixing their prices
to their customers, which alone is involved in this case.

Large profits can not be justified as reasonable because
they encourage the distribution of articles needed by the
publie; for the principle of that justification would sanc-
tion taking advantage of the public necessity, e. g., for coal
or food. However, the reasonableness, or unreasonable-
ness, of resale prices does not determine the legal status
of the combination which fixes them.

In the Dr. Miles Medical Case the combination was con-
demned, although the court had to assume that the prices
fixed were reasonable, as was expressly pointed out. (220
U.S.412.) See Thomsen v. Cayser, 243 U. S. 66; Salt Co.
v. Guthrie, 35 Oh. St. 666. All such combinations are in-
jurious to the public interest in the extreme facility which
they afford for arbitrarily advancing prices through the
united action of the dealers in obedience to the will of the
manufacturer. Resale price-fixing combinations are not
saved from condemnation by their advantages to the par-
ticipants. We may dismiss as wholly baseless the familiar
contention that to condemn a resale price-fixing -com-
bination deprives the manufacturer of the advantage of
exercising his undoubted right to suggest resale prices
and to select as his customers those dealers who adhere to
the suggested prices.

That undoubted right was referred to by this court in
the Colgate Case. But that indictment was held bad on
the ground that it did not charge the existence of agree-
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ments obligating the dealers to adhere to the indicated
resale prices. The manufacturer can, of course, suggest
resale prices and select as his customers dealers who ad-
here to them, without restricting the dealers either by
assurances and promises to so adhere, or by contracts ob-
ligating them to do so.

Another inadequate argument for resale price-fixing
combinations is that they protect the manufacturer’s
legitimate interest in the good will of his products against
a poor opinion of their value created by dealers selling
them at ruinous prices as a bait to procure sales of other
articles on which to recoup. Let us assume this practice to
be harmful and dishonest, and that the manufacturer may
legitimately withhold his goods from dealers addicted
thereto. But, obviously, he may protect himself in that
respect without creating a combination imposing absolute
uniformity of price on all dealers, and thus preventing
deviation from such price by efficient dealers who find
smaller profits adequate and desire to content themselves
with these in a manner that is fair, and honorable, and
entirely beneficial to the public.

. The real advantages of resale price-fixing combinations
to the participants consist in the enhancement of prices
which constitutes a disadvantage to the public. A liberal
part of the enhanced price is distributed to the dealers in
the combination in the form of profits consisting in the
difference between their fixed buying prices and their fixed
selling prices. This induces the dealers to promote the
sales of the articles whose prices are so fixed rather than
of other articles the prices of which are not fixed and are
consequently kept down by competition amongst the
dealers. A manufacturer is, of course, benefited when the
dealers promote the sales of his products rather than of
other products; and his profits are, of course, increased.
But as for such considerations we merely note what this
court said in the Dr. Miles Medical Case (p. 408), after
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condemning resale price-fixing combinations as injurious
to the public interest.

Mr. Frank M. Avery, with whom Mr. Eugene V. Myers,
Mr. Carl Everett Whitney and Mr. Earl A. Darr were on
the brief, for defendant in error:

The indictment does not charge an offense. There
must be an unreasonable restraint of trade. A covenant
in partial restraint is prima facie reasonable. Northwest-
ern Salt Co. v. Electrolytic Alkalv Co. (1914), A. C. 461;
Haynes v. Doman (1899), 2 Ch. 13. Thomsen v. Cayser,
243 U. 8. 66, showed an unreasonable combination.

The allegation that the defendant’s goods are patented
plus an allegation that defendant regularly sells and ships
large quantities to tire manufacturers and jobbers in the
Northern District of Ohio and throughout the United
States, who in turn resell and reship large quantities (col-
lectively stated) to jobbers, manufacturers, retail dealers
and the publie, falls far short of charging facts showing
an unreasonable restraint or combination. The channels
of interstate commerce may be glutted with valves, ete.;
there may be many or few manufacturers thereof; defend-
ant’s agreements may be necessary, owing to the state of
the trade in defendant’s particular goods; there is no
averment to show how many tire manufacturers or job-
bers there are in Northern Ohio or in the United States,
nor what proportion of them have contracted with de-
fendant; there is nothing to show what percentage of the
goods is handled by the retail trade—this retail trade not
being restricted at all; there is no allegation as to what
percentage of valves is sold by the tire manufacturers or
jobbers to the consuming public. Furthermore, no allega-
tion of unreasonableness or of facts upon which unreason-
ableness can be predicated is found in the indictment
itself or as interpreted by the District Court, and the
agreements annexed to the indictment show that defend-
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ant has an interest in the resale price which it fixes. Dr.
Miles Medical Co. v. Park & Sons Co., 220 U. S. 373, de-
cides that where a vendor has parted with all of his in-
terest, and has also received the full consideration, he can-
not control the resale price. But here, under its license
agreements, defendant has a direct and substantial prop-
erty interest in the resale price, namely, certain percent-
ages of the list prices or gross selling prices, reserved as
royalties under its patents. These royalties are in addi-
tion to the initial price and are not payable unless and
until the goods have been used or sold by the defendant’s
vendees; and the percentage of the resale price which de-
fendant is to receive is based on the amount of the resale
price which the vendee actually receives, which must not
be less than a minimum price, but which may be more;
and, therefore, the amount of the defendant’s compensa-
tion is dependent upon the amount of the resale price
when the resale comes to be made. In none of the cases
which have been before this court did the vendor have
this interest or property in the resale price.

Where a vendor has a pecuniary interest in maintain-
ing the resale price, and no monopoly is effected, he may
lawfully contract with vendees to adhere to fixed prices.
Dr. Miles Medical Co. v. Park & Sons Co., supra; Fisher
Flouring Mills Co. v. Swanson, 76 Washington, 649; Raw-
lergh Medical Co. v. Osborne, 177 Iowa, 208.

At common law such agreements are valid; nothing in
the Sherman Act makes them illegal; and this court has
made it clear that in the cases heretofore decided it has
decided no more than was directly in issue in them.

In each of those cases the vendor had received the full
price for his article, all that he ever was to get for it, and
still sought to annex conditions to the resale. In the case
at bar the defendant has not received the full price for it,
since a very substantial part depends upon the resale and
upon the amount of the resale price. The hypothesis of
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the Government assumes that defendant has parted with
the title to the goods and therefore has no property in-
terest in the goods when resold. This overlooks the fun-
damental fact that the sales are on condition, that, on re-
sale, the vendee will pay the defendant something more.
The defendant, under the circumstances, may have only
a fanciful interest or no interest in the goods themselves,
but it has a very real, substantial and pecuniary interest
in the resale price.

It must be remembered that the defendant can legally
refrain from any dealing with any person whomsoever and
the consequence of this legal right is that if it chooses to
deal it can deal on its own terms so long as it does not
seek to project itself beyond that line where it does not
have a property interest in the thing sought to be accom-
plished.

Until defendant receives its part of the resale price,
the transaction is not without the operation of the patent
law. If, under such circumstances, the patent law and the
Sherman Law clash, the patent law will prevail. Bement
v. Natronal Harrow Co., 186 U. S. 70.

Whether title passes when the goods reach the whole-
salers is immaterial, the real question being whether
the patentee has received the full consideration it charges
for releasing the goods from the patent monopoly. In
the present instance, defendant has not received any part
of such consideration until after the sale by the whole-
saler is made.

We think the District Court overlooked the fact that
the patent right concerns itself exclusively with the right
of a patentee to control goods in which he has no property
interest. It has been decided many times that the law
grants to the patentee no right of manufacture, use or sale
which he did not have before. In other words, with re-
gard to the patented devices which he owns, the law nei-
ther subtracts from, nor adds to, them. It is solely with




OCTOBER TERM, 1919.

Argument for Defendant in Error. 252 U. 8.

the goods which he does not own that the law concerns
itself.

Bauer v. O’Donnell, 229 U. 8. 1, announced no new doc-
trine, but merely an extension of an old one—that a
patentee having unconditionally sold and having received
the consideration for release from the patent monopoly,
could not afterwards control the patented goods. Cf.
Bloomer v. McQuewan, 14 How. 539; Adams v. Burke,
17 Wall. 453; Mutchell v. Hawley, 16 Wall. 544. The
monopoly not being dependent upon ownership of the
goods, it is clear that the mere passage of title, if it really
passed in this case, does not take the goods from under
the patent monopoly.

In the Colgate Case the manufacturer effected a practi-
cal price-fixing for his goods in the hands of his customers
and could enforce these fixed prices by a refusal to deal
with the customers if they did not adhere to them. Such
price-fixing, in effect, was held reasonable. The question
which then arises is: Would it be a crime under the
Sherman Act to secure precisely this effect by means
of a written agreement?

It seems to us that the Colgate decision is a standard
by which' the acts of any defendant charged with price-
fixing can be measured, and that the Sherman Act should
not be construed to make out a crime where the same
result is secured, and the only difference is that the
customer, instead of acquiescing in what the manufacturer
wishes, merely says that he will acquiesce, in writing.

To put the matter in another way, it is a reasonable
thing to do under the Sherman Act what a man has a
perfect right to do under the general law.

This defendant has effected no result which Colgate
did not effect. On the contrary, Colgate went away
beyond the effect produced, or even desired, by this
defendant. Defendant’s main purpose is to obtain a
distribution of its goods. When they are in the hands
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of the retailers and widely distributed, defendant’s in-
terest ceases. The retailers may freely compete. In the
Colgate Case the goods were in effect controlled by the
manufacturer while in the hands of the retailers.

We are aware that there is a technical difference be-
tween goods which in theory may be freely sold by the
dealer, and goods which in theory cannot be sold by the
dealer except at a fixed price. But this distinction is
merely a form of words when the actual facts are con-
sidered.

Colgate’s dealers had the technical right to sell Colgate
goods at any price they pleased. As a matter of fact,
however, they could not sell them at any price they
pleased without incurring the penalty of being unable
to get more goods. Colgate’s intent and purpose was to
fix resale prices. Both the indictment itself and the
District Court in the case at bar stated that the effect
of Colgate’s act was the fixation of prices and the sup-
pression of competition.

We wish to make perfectly clear this point. Is the
Sherman Act to be interpreted so that it does not cover
this effectual fixation of prices by one who has the intent
and purpose of fixing prices and who proceeds to adopt
means to secure this result, and at the same time inter-
preted to include one who has the same intent and pur-
pose and who chooses the same means with the only
difference that he secures the written agreement of the
dealer to observe the fixed prices? Would this be a rea-
sonable interpretation of the act, to make a man’s liberty
depend upon a shadow leaving him scot-free to violate
the substance of the law?

In the Mules Case the price-fixing contracts were so
extended and so widespread as to include practically
the entire trade, wholesale and retail. Such a complete
and perfected system has the elements of monopoly
within it and would be so dangerous to the public wel-
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fare as to induce the court to believe it unreasonable,
under the Sherman Act.

Mr. Justice McREy~NoLDs delivered the opinion of
the court.

Defendant in error, a New York corporation, manu-
factured at Brooklyn, under letters patent, valves,
gauges and other accessories for use in connection with
automobile tires, and regularly sold and shipped large
quantities of these to manufacturers and jobbers through-
out the United States. It was indicted in the District
Court, Northern District of Ohio, for engaging in a
combination rendered criminal by § 1 of the Sherman
Act of July 2, 1890, c. 647, 26 Stat. 209, which declares
illegal ‘‘every contract, combination in the form of
trust or otherwise, or conspiracy, in restraint of trade
or commerce among the several States, or with foreign
nations.” After interpreting the indictment as indicated
by quotations from its opinion which follow, the Dis-
trict Court sustained a demurrer thereto, basing the judg-
ment upon construction of that act. 264 Fed. Rep. 175.

“The substantive allegations of this indictment are
that defendant is engaged in manufacturing valves,
valve parts, pneumatic-pressure gauges, and various
other accessories; that it sells and ships large quantities
of such articles to tire manufacturers and jobbers in the
Northern District of Ohio and throughout the United
States; that these tire manufacturers and jobbers resell
and reship large quantities of these products to (a)
jobbers and vehicle manufacturers, (b) retail dealers,
and (c¢) to the public, both within and without the
respective States into which the products are shipped;
that these acts have been committed within three years
next preceding the presentation of this indictment and
within this district; that the defendant executed, and
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caused all the said tire manufacturers and jobbers to
whom it sold its said products to execute with it, uniform
contracts concerning resales of such products; that every
manufacturer and jobber was informed by the defend-
ant and well knew when executing such contracts that
identical contracts were being executed and adhered to
by the other manufacturers and jobbers; that these con-
tracts thus executed purported to contain a grant of a
license from the defendant to resell its said products
at prices fixed by it to (a) jobbers and vehicle manu-
facturers similarly licensed, (b) retail dealers, and (c)
the consuming public; that all these contracts provided
(that the) [concerning] products thus sold to tire manu-
facturers and jobbers (provided) that they should not
resell such products at prices other than those fixed by
the defendant. Copies of these contracts are identified
by exhibit numbers and attached to the indictment.
It is further charged that the defendant furnished to
the tire manufacturers and jobbers who entered into
such contracts lists of uniform prices, such as are shown
in said exhibits, which the defendant fixed for the resale
of its said products to (a) jobbers and vehicle manu-
facturers, (b) retail dealers, and (¢) the consuming
public, respectively; and that the defendant uniformly
refused to sell and ship its products to tire manufacturers
and jobbers who did not enter into such contracts and
adhere to the uniform resale prices fixed and listed by
the defendant. Further, that tire manufacturers and
jobbers in the northern district of Ohio and throughout
the United States uniformly resold defendant’s products
at uniform prices fixed by the defendant and uniformly
refused to resell such products at lower prices, whereby
competition was suppressed and the prices of such prod-
ucts to retail dealers and the consuming public were
maintained and enhanced. .

“Thus it will be observed that the contract, combina-
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tion, or conspiracy charged comes merely to this: That
the defendant has agreed, combined, or conspired with
tire manufacturers and with jobbers by the selling or
agreeing to sell valves, valve parts, pneumatic pressure
gauges, and various accessories, with the further under-
standing or agreement that in making resales thereof
they will sell only at certain fixed prices. It will be
further observed that the retailers, to whom the jobbers
in ordinary course of trade would naturally sell rather
than to the consuming public, and who in turn sell and
distribute these articles to and among the ultimate
consumers, are not included within the alleged combina-
tion or conspiracy. 2

“The so-called license agreements exhibited with the
indictment, are in my opinion, both in substance and
effect, only selling agreements. The title to the valves,
valve parts, pneumatic pressure gauges, and other auto-
mobile accessories passed to the so-called licensees and
licensed jobbers.”

The court further said:

“Defendant urges that there is a manifest inconsist-
ency between the reasoning, if not between the holdings,
of these two cases [Dr. Miles Medical Co. v. Park & Sons
Co., 220 U. S. 373, and United States v. Colgate & Co.,
250 U. 8. 300]; that if the basic principles announced in
the latter case are to be taken in the ordinary sense im-
ported by the language the present case falls within the
Colgate Case, and that, properly construed, neither sec-
tion 1 nor 2 of the Sherman Anti-Trust Law makes the
defendant’s conduct a crime. The Dr. Miles Medical
Company Case standing alone would seem to require that
this demurrer be overruled and a holding that the Sher-
man Anti-Trust Law is violated and a erime committed,
merely upon a showing of the making by defendant and
two or more jobbers of the agreements set up in the indict-
ment, certainly if the jobbers were competitors in the
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same territory. That case has been frequently cited as es-
tablishing this proposition. . . . Theretailersare notin
the present case included. They may compete freely with
one another and may even give away the articles pur-
chased by them. No restriction is imposed which pre-
vents them from selling to the consumer at any price, even
though it be at a ruinous sacrifice and less than the price
made to them by the jobber. Personally, and with all
due respect, permit me to say that I can see no real differ-
ence upon the facts between the Dr. Miles Medical Com-
pany Case and the Colgate Company Case. The only
difference is that in the former the arrangement for mar-
keting its product was put in writing, whereas in the lat-
ter the wholesale and retail dealers observed the prices fixed
by the vendor. This is a distinction without a difference.
The tacit acquiescence of the wholesalers and retailers in
the prices thus fixed is the equivalent for all practical pur-
poses of an express agreement. ;

“Granting the fundamental proposition stated in the
Colgate Case, that the manufacturer has an undoubted
right to specify resale prices and refuse to deal with any-
one who fails to maintain the same, or, as further stated,
the act does not restrict the long-recognized right of a
trader or manufacturer engaged in an entirely private
business freely to exercise his own independent discretion
as to the parties with whom he will deal, and that he, of
course, may announce in advance the circumstances under
which he will refuse to sell, it seems to me that it is a dis-
tinction without a difference to say that he may do so by
the subterfuges and devices set forth in the opinion and
not violate the Sherman Anti-Trust Act; yet if he had done
the same thing in the form of a written agreement, ade-
quate only to effectuate the same purpose, he would be
guilty of a violation of the law. Manifestly, therefore, the
decision in the Dr. Mtles Medical Case must rest upon
some other ground than the mere fact that there were
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agreements between the manufacturer and the whole-
salers. :

““The point, however, which I wish to emphasize is that
the allegations of this indictment, not alleging any purpose,
or facts from which such a purpose can be inferred, to
monopolize interstate trade, within the prohibition and
meaning of section 2 of the Sherman Anti-Trust Act and
the last clause of section 2 of the Clayton Act, does not
charge a crime under section 1 of the Sherman Anti-Trust
Act as that act should be construed.”

Our opinion in United States v. Colgate & Co. declared
quite plainly:

That upon a writ of error under the Criminal Appeals
Act, (c. 2564, 34 Stat. 1246) ‘“we have no authority to
revise the mere interpretation of an indictment and are
confined to ascertaining whether the court in a case under
review erroneously construed the statute.” ‘‘We must
accept that court’s interpretation of the indictments and
confine our review to the question of the construction of
the statute involved in its decision.” That we were con-
fronted by an uncertain interpretation of an indictment
itself couched in rather vague and general language, the
meaning of the opinion below being the subject of serious
controversy. The ‘‘defendant maintains that looking
at the whole opinion it plainly construes the indictment
as alleging only recognition of the manufacturer’s un-
doubted right to specify resale prices and refuse to deal
with anyone who failed to maintain the same.” ‘‘The po-
sition of the defendant is more nearly in accord with the
whole opinion and must be accepted. And as counsel for
the Government were careful to state on the argument
that this conclusion would require affirmation of the judg-
ment below, an extended discussion of the principles in-
volved is unnecessary.” And further: ‘“The purpose of
the Sherman Act is to prohibit monopolies, contracts and
combinations which probably would unduly interfere with
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the free exercise of their rights by those engaged, or who
wish to engage, in trade and commerce—in a word to pre-
serve the right of freedom to trade. In the absence of any
purpose to create or maintain a monopoly, the act does
not restrict the long recognized right of trader or manufac-
turer engaged in an entirely private business, freely to
exercise his own independent discretion as to parties
with whom he will deal. And, of course, he may announce
in advance the circumstances under which he will refuse
to sell.”

The court below misapprehended the meaning and ef-
fect of the opinion and judgment in that cause. We had
no intention to overrule or modify the doctrine of Dr.
Miles Medical Co. v. Park & Sons Co., where the effort
was to destroy the dealers’ independent discretion through
restrictive agreements. Under the interpretation adopted
by the trial court and necessarily accepted by us, the in-
diectment failed to charge that Colgate & Company made
agreements, either express or implied, which undertook
to obligate vendees to observe specified resale prices;
and it was treated ‘‘as alleging only recognition of the
manufacturer’s undoubted right to specify resale prices
and refuse to deal with anyone who failed to maintain the
same.”

It seems unnecessary to dwell upon the obvious differ-
ence between the situation presented when a manufac-
turer merely indicates his wishes concerning prices and
declines further dealings with all who fail to observe them,
and one where he enters into agreements—whether ex-
press or implied from a course of dealing or other circum-
stances—with all customers throughout the different
States which undertake to bind them to observe fixed re-
sale prices. In the first, the manufacturer but exercises
his independent discretion concerning his customers and
there is no contract or combination which imposes any
limitation on the purchaser. In the second, the parties
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are combined through agreements designed to take away
dealers’ control of their own affairs and thereby destroy
competition and restrain the free and natural flow of
trade amongst the States.

The principles approved in Dr. Mziles Medical Co. v.
Park & Sons Co., should have been applied. The judg-
ment below must be reversed and the cause remanded for
further proceedings in conformity with this opinion.

Reversed and remanded.

Mg. JusticeE CLARKE concurs in the result.

MR. Justice Houmes and Mgr. Justice Branbpeis dis-
sent.

MILWAUKEE ELECTRIC RAILWAY & LIGHT
COMPANY ». STATE OF WISCONSIN EX REL.
CITY OF MILWAUKEE.

ERROR TO THE SUPREME COURT OF THE STATE OF
WISCONSIN.

No. 55. Argued November 10, 1919.—Decided March 1, 1920.

When it is claimed that the obligation of a contract is impaired by a
state law, this court inclines to accept the construction placed upon
the contract by the Supreme Court of the State, if the matter is
fairly in doubt. P. 103.

A street railway franchise declared it the duty of the grantee company
“at all times to keep in good repair the roadway between the rails
and for one foot on the outside of each rail as laid, and the space be-
tween the two inside rails of its double tracks with the same material
as the city shall have last used to pave or repave these spaces and the
street previous to such repairs,” unless the company and the city
agreed on some other material. In the absence of such an agreement,
held, that the company’s obligation extended to the use of materials
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adopted by the city in repaving the rest of the street which were not
the same as the city had last used in repaving between and near the
rails. P. 103.

Where a street railway company by franchise contract with a city
undertakes to repave between and next its rails with such material
as the city used in repaving the rest of the street, and the city’s reg-
ulatory power in respect of paving has not been precluded by con-
tract, it is for the city to determine in the first instance what kind of
pavement the public necessity and convenience demand. Held, in
such a case, that the court could not say that it was inherently ar-
bitrary and unreasonable to require the company to instal asphalt
on a concrete foundation which the ecity had adopted to replace
macadam and which was more expensive. P. 104.

A street railway company cannot escape a contractual duty to repave
between and next its tracks upon the ground that the expense will
reduce its income below six per cent., claimed to be not a reasonable
return upon property used and useful in its business. Id.

The Fourteenth Amendment in guaranteeing equal protection of the
laws does not assure uniformity of judicial decisions; and there is
clearly no ground for the contention that such protection is denied
because the state court, after a judgment complained of, rendered
another, claimed to be irreconcilable with it on a matter of law, in a
suit between strangers. P. 105. Gelpcke v. Dubuque, 1 Wall. 175,
and Muhlker v. New York & Harlem R. R. Co., 197 U. S. 544, dis-
tinguished.

166 Wisconsin, 163, affirmed.

THE case is stated in the opinion.

Mr. Edwin S. Mack, with whom Mr. George P. Miller
and Mr. Arthur W. Fairchild were on the brief, for plain-
tiff in error.

Mr. Clifton Williams for defendant in error.

Mr. Justice Branbkis delivered the opinion of the
court.

A petition for a writ of mandamus was brought by the
City of Milwaukee in a lower court of the State of Wis-
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consin to compel the Milwaukee Electric Railway and
Light Company to pave at its own expense with asphalt
upon a concrete foundation that portion of Center Street,
called the railway zone, which lies between the tracks
and for one foot outside of them. The paving had been
specifically ordered on November 8, 1915, by a city ordi-
nance after the city had laid such a pavement on all of the
street except the railway zone. Theretofore the street had
been paved from curb to curb with macadam. The com-
pany admitted that the railway zone was in need of re-
paving at that time; but it insisted that under an ordi-
nance of January 2, 1900, which constituted its franchise
to lay tracks on Center Street, it was entitled to repair
with macadam and could not be compelled to repave
with asphalt.

The case was heard in the trial court on a demurrer to
the amended return. The demurrer was sustained; and
the decision was affirmed by the Supreme Court (165
Wisconsin, 230). The company having failed after re-
mittitur to file an amended return or take further action,
judgment was entered by the trial court awarding a per-
emptory writ of mandamus directing it to pave the railway
zone as directed in the ordinance. This judgment also was
affirmed by the Supreme Court (166 Wisconsin, 163).
The case comes here on writ of error under § 237 of the
Judicial Code. The single question presented is whether
the ordinance of November 8 1915, is void either under
§ 10 of Article I of the Federal Constitution as impairing
contract rights of the company or under the Fourteenth
Amendment as depriving it of property without due proc-
ess of law. The ordinance of January 2, 1900, which is
the contract alleged to be impaired by the later ordinance,
provides as follows:

“Sec. 2. . . . Tt shall be the duty of said railway
company at all times to keep in good repair the roadway
between the rails and for one foot on the outside of each rail
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as laid, and the space between the two inside rails of its
double tracks with the same material as the city shall
have last used to pave or repave these spaces and the
street previous to suc¢h repairs, unless the said railway
company and the board of public works of said city shall
agree upon some other material, and said company shall
then use the material agreed upon. L7

The company contends that when this section is read
in connection with § 9, it clearly appears that the obli-
gation to repave cannot be imposed.

First:  The Supreme Court of the State held that the
language of § 2 was not distinguishable from that involved
in earlier cases in which it had held that a duty to keep
“in proper repair” without qualification was broad
enough to require repaving and repairing with the same
material with which the street was repaved. When this
court is called upon to decide whether state legislation
impairs the obligation of a contract, it must determine
for itself whether there is a contract, and what its obli-
gation is, as well as whether the obligation has been im-
paired. Detroit United Ratlway v. Michigan, 242 U. S.
238, 249. But, as stated in Southern Wisconsin Ry. Co.
v. Madison, 240 U. S. 457, 461, ““the mere fact that with-
out the state decision we might have hesitated is not
enough to lead us to overrule that decision upon a fairly
doubtful point.” Among the cases relied upon by the
state court is State ex rel. Milwaukee v. Milwaukee Electric
Ry. & Laght Co., 151 Wisconsin, 520, which was cited by
this court in the Madison Case (p. 461) as a ‘‘persuasive
decision [s] that the obligation to keep the space ‘in proper
repair’ . . . extendsto’ repaving the railway zone with
asphalt when the rest of the street is being repaved with
that material. But the company points to the clause
in the ordinance of January 2, 1900, which provides for
repair ‘‘with the same material as the city shall have
last used to pave or repave these spaces and the street,”
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and insists that its obligation is, in any event, limited to
repaving with such material as the city had last used
between the rails. This would put upon the city the bur-
den of paving the whole street in.case of any innovation
in paving save by agreement of the company and the city.
It is not a reasonable construction of the provision.
Second: Granted the duty to repave, and to repave
with material other than that last used in the space be-
tween the tracks, was it reasonable for the city to require
that the pavement be of asphalt upon a concrete founda-
tion—a pavement which involved larger expense? The
city alleged in its petition that the use of macadam by
the railway was unreasonable, and that it is physically
impossible to make a water-tight bond between the water-
bound macadam and the asphalt, so as to prevent water
from seeping through under the asphalt, causing it to
deteriorate in warm weather and to be lifted by freezing
in cold weather. The allegation was not expressly ad-
mitted by the return and must be deemed to have been
covered by its general denial of all allegations not ex-
pressly admitted; but neither party took steps to have
this formal issue disposed of. The case differs, therefore,
in this respect from the Madison Case, where there was
an express finding that repavement of the railway zone
with stone would have been unsuitable when the rest of
the street was of asphalt (p. 462). The difference is not
material. As the ordinance did not, as a matter of con-
tract, preclude regulation in respect to paving, it was
for the city to determine, in the first instance, what the
public necessity and convenience demanded. Compare
Fair Haven & Westwille R. R. Co. v. New Haven, 203 U. S.
379. We cannot say that its requirement that the rail-
way zone be paved like the rest of the street with asphalt
upon a concrete foundation was inherently arbitrary or
unreasonable. ;
Third: The company insists that the ordinance of
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November 8, 1915, is unreasonable and void, also, for an
entirely different reason. It alleges in its return that
for a long time prior to that date the earnings from its
street railway system in Milwaukee were considerably
under six per cent. of the value of the property used and
useful in the business and were less than a reasonable re-
turn. It contends that this allegation was admitted by
the demurrer; and that to impose upon the company the
additional burden of paving with asphalt will reduce its
income below a reasonable return on the investment and
thus deprive it of its property in violation of the Four-
teenth Amendment. The Supreme Court of the State
answered the contention by saying, ‘‘The company can
at any time apply to the railroad commission and have
the rate made reasonable.” The financial condition of a
public service corporation is a fact properly to be con-
sidered when determining the reasonableness of an order
directing an unremunerative extension of facilities or for-
bidding their abandonment. Mississtppr Railroad Com-
mission v. Mobile & Ohio R. R. Co., 244 U. S. 388; New
York & Queens Gas Co. v. McCall, 245 U. S. 345, 350.
But there is no warrant in law for the contention that
merely because its business fails to earn full six per cent.
upon the value of the property used, the company can
escape either obligations voluntarily assumed or burdens
imposed in the ordinary exercise of the police power. Com-
pare Maissourt Pacific Ry. Co. v. Kansas, 216 U. S. 262,
279; Chicago, Rock Island & Pacific Ry. Co. v. Arkansas,
219 U. S. 453; Missourt Pacific Ry. Co. v. Omaha, 235
U. S. 121.

Fourth: The company also insists that the ordinance
is void because it denies equal protection of the laws. The
contention rests upon the fact that since entry of the
judgment below the Supreme Court of the State had
decided Superior v. Duluth Street Ry. Co., 166 Wisconsin,
487, which the company alleges is not reconcilable with
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its decision in this case. The similarity of the ordinances
and conditions in the two cases does not seem to us as
clear as is asserted. But, however that may be, the Four-
teenth Amendment does not in guaranteeing equal pro-
tection of the laws, assure uniformity of judicial decisions,
Backus v. Fort Street Unzon Depot Co., 169 U. S. 557, 569,
any more than in guaranteeing due process it assures
immunity from judicial error, Central Land Co. v. Laidley,
159 U. S. 103; Tracy v. Ginzberg, 205 U. S. 170. TUnlike
Gelpcke v. Dubuque, 1 Wall. 175, and Muhlker v. New
York & Harlem R. R. Co., 197 U. S. 544, where protection
was afforded to rights acquired on the faith of decisions
later overruled, the company seeks here to base rights
on a later decision between strangers which, it alleges,
is irreconcilable on a matter of law with a decision thereto-
fore rendered against it. The contention is clearly un-
sound.

As we conclude that there was a contractual duty to
repave arising from the acceptance of the franchise, we
have no occasion to consider whether there was, as con-
tended, also a statutory duty to do so arising under § 1862,
Wisconsin Statutes, which provides that street railways
shall ‘“be subject to such reasonable rules and regula-
tions . . . asthe proper municipal authorities may by

ordinance, from time to time, prescribe.”
Affirmed.

MRg. Justice PitnEy and MR. JusTicE McREYNOLDS
dissent.
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McCLOSKEY ». TOBIN, SHERIFF OF BEXAR
COUNTY, TEXAS.

ERROR TO THE COURT OF CRIMINAL APPEALS OF THE STATE
OF TEXAS.

No. 79. Submitted November 12, 1919.—Decided March 1, 1920.

The rights under the Fourteenth Amendement of a layman engaged
in the business of collecting and adjusting claims are not infringed
by a state law prohibiting the solicitation of such employment. P.
108.

Affirmed.

THE case is stated in the opinion.
Mr. R. H. Ward for plaintiff in error.

Mr. B. F. Looney, Attorney General of the State of
Texas, and Mr. Luther Nickels, Assistant Attorney General
of the State of Texas, for defendant in error.

Mg. JusticE Branpris delivered the opinion of the
court.

Article 421 of the Penal Code of Texas defined, with
much detail, the offence of barratry. In McCloskey v.
San Antonio Traction Co., 192 S. W. Rep. 1116 (Texas),
a decree for an injunction restraining the plaintiff in
error from pursuing the practice of fomenting and ad-
justing claims was reversed on the ground that this section
had superseded the common iaw offence of barratry and
that by the Code ‘““only an attorney at law is forbidden
to solicit employment in any suit himself or by an agent.”
Article 421 was then amended (Act of March 29, 1917, c.
133) so as to apply to any person who ‘‘shall seek to ob-
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tain employment in any claim, to prosecute, defend,
present or collect the same by means of personal solicita-
tion of such employment . . .” Thereafter McClos-
key was arrested on an information which charged him
with soliciting employment to collect two claims, one for
personal injuries, the other for painting a buggy. He
applied for a writ of habeas corpus which was denied both
by the County Court and the Court of Criminal Appeals.
The case comes here under § 237 of the Judicial Code,
MecCloskey having claimed below as here, that the act
under which he was arrested violates rights guaranteed
him by the Fourteenth Amendment.

The contention is, that since the State had made
causes of action in tort as well as in contract assignable,
Galveston &c. Ry. Co. v. Ginther, 96 Texas, 295, they had
become an article of commerce; that the business of ob-
taining adjustment of claims is not inherently evil; and
that, therefore, while regulation was permissible, pro-
hibition of the business violates rights of liberty and
property and denies equal protection of the laws. The
contention may be answered briefly. To prohibit solicita-
tion is to regulate the business, not to prohibit it. Com-
pare Brazee v. Michigan, 241 U. 8. 340. The evil against
which the regulation is directed is one from which the
English law has long sought to protect the community
through proceedings for barratry and champerty. Co.
Litt. p. 368 (Day’s Edition, 1812, vol. 2, § 701 [368, b.]);
1 Hawkins Pleas of the Crown, 6th ed., 524; Peck v.
Heurich, 167 U. S. 624, 630. Regulation which aims to
bring the conduct of the business into harmony with
ethical practice of the legal profession, to which it is
necessarily related, is obviously reasonable. Ford v.
Munroe, 144 S. W. Rep. 349 (Texas). The statute is not
open to the objections urged against it.

A ffirmed.
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LEE ». CENTRAL OF GEORGIA RAILWAY COM-
PANY ET AL.

CERTIORARI TO THE COURT OF APPEALS OF THE STATE OF
GEORGIA.

No. 150. Argued January 16, 1920.—Decided March 1, 1920.

A rule of state pleading and practice, applied without discrimination
to cases of personal injury arising under the federal and state em-
ployers’ liability laws, which prevents an injured employee from
suing jointly, in a single count, the railroad company under the
federal statute and a co-employee at common law, does not in-
fringe any right of such plaintiff derived from the federal statute.
P. 110.

21 Ga. App. 558, affirmed.

THE case is stated in the opinion.

Mr. Alexander A. Lawrence, with whom Mr. Wm. W.
Osborne was on the briefs, for petitioner.

Mr. H. W. Johnson, with whom Mr. T. M. Cunningham,
Jr., was on the brief, for respondents.

Mgr. JusticE Branpeis delivered the opinion of the
court.

An injured employee brought an action in a state court
of Georgia jointly against a railroad and its engineer, and
sought in a single count, which alleged concurring negli-
gence, to recover damages from the company under the
Federal Employers’ Liability Act, and from the individual
defendant under the common law. FEach defendant filed
a special demurrer on the ground of misjoinder of causes
of action and misjoinder of parties defendant. The de-
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murrers were overruled by the trial court. The Court of
Appeals—an intermediate appellate court to which the
case went on exceptions—certified to the Supreme
Court of the State the question whether such joinder was
permissible. It answered in the negative (147 Georgia,
428). Thereupon the Court of Appeals reversed the judg-
ment of the trial court (21 Ga. App. 558); and certiorari
to the Supreme Court of the State was refused. The
plaintiff then applied to this court for a writ of certiorari
on the ground that he had been denied rights conferred
by federal law; and the writ was granted.

Whether two causes of action may be joined in a single
count or whether two persons may be sued in a single
count are matters of pleading and practice relating solely
to the form of the remedy. When they arise in state
courts the final determination of such matters ordinarily
rests with the state tribunals, even if the rights there
being enforced are created by federal law. John v. Paul-
lin, 231 U. 8. 583; Nevada-California-Oregon Railway v.
Burrus, 244 U. S. 103. This has been specifically held in
cases arising under the Federal Employers’ Liability Act.
Minneapolis & St. Lowts R. R. Co. v. Bombolis, 241 U. S.
211; Atlantic Coast Line R. R. Co.v. Mims, 242 U. S. 532;
Louwiswlle & Nashville R. R. Co. v. Holloway, 246 U. S.
525. Tt is only when matters nominally of procedure are
actually matters of substance which affect a federal right,
that the decision of the state court therein becomes sub-
ject to review by this court. Central Vermont Ry. Co. v.
Whate, 238 U. S. 507; New Orleans & Northeastern R. R. Co.
v. Harris, 247 U. S. 367. :

The Federal Employers’ Liability Act does not modify
in any respect rights of employees against one another
existing at common law. To deny to a plaintiff the right
to join in one count a cause against another employee
with a cause of action against the employer, in no way
abridges any substantive right of the plaintiff against the
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employer. The argument that plaintiff has been dis-
criminated against because he is an interstate employee
is answered, if answer be necessary, by the fact that the
Supreme Court of Georgia had applied the same rule in
Western & Atlantic R. R. Co. v. Smith, 144 Georgia, 737
(22 Ga. App. 437), where it refused under the State Em-
ployers’ Liability Act to permit the plaintiff to join with
the employer another railroad whose concurrent negli-
gence was alleged to have contributed in producing the
injury complained of. If the Supreme Court of Georgia
had in this case permitted the joinder, we might have
been required to determine whether, in view of the practice
prevailing in Georgia, such decision would not impair the
employer’s opportunity to make the defences to which
it is entitled by the federal law. For, as stated by its Su-
preme Court in this case (147 Georgia, 428, 431): ‘‘If
the carrier and its engineer were jointly liable under the
conditions stated in the second question, a joint judgment
would result against them, and they would be equally
bound, regardless of the fact that the duties imposed upon
them are not the same. The jury would have no power
in such a case to specify the particular damages to be re-
covered of each, since Civil Code, § 4512 [providing for
verdicts in different amounts against the several defend-
ants| is not applicable to personal torts.”

But we have no occasion to consider this question.
Refusal to permit the joinder did not deny any right of
plaintiff conferred by federal law. Cases upon which
petitioner most strongly relies, Southern Ry. Co. v. Car-
son, 194 U. S. 136; Alabama Great Southern Ry. Co. v.
Thompson, 200 U. S. 206; Southern Ry. Co. v. Muiller, 217
U. 8. 209, are inapplicable to the situation at bar.

Affirmed.
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GRAND TRUNK WESTERN RAILWAY COMPANY
v. UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.
No. 153. Argued January 21, 22, 1920.—Decided March 1, 1920.

In settling with a railroad company under its current contract for mail
transportation, the Postmaster General may deduct overpayments
made under earlier contracts without waiting for their amount to be
ascertained by suit. P. 120.

The right of the United States to recover such overpayments is not
barred by time. P. 121.

The rule that a long-continued construction of a statute by a depart-
ment of the Government should not readily be changed to the injury
of parties who have relied upon it in contracting with the Govern-
ment, does not apply to a long-continued practice of making over-
payments, due to a mistake of fact. Id.

The obligation to carry the mail at the rates fixed by Congress at-
taches to a land-aided railroad like an easement or charge; a com-
pany purchasing under foreclosure takes the road with notice of
the obligation; and its duty to perform is not affected by the fact
that it received none of the land and obtained no benefit from the
grant. Id.

Where a railway-aid grant is made by act of Congress to a State with
the provision that over the railway to be aided the mail shall be
transported at such price as Congress may by law direct, a company
which before completion of its road applies to the State for the land
to aid in such completion, receives the State’s patent therefor, re-
citing that such is the purpose, and expressly assents to the terms and
conditions of the granting act and proceeds to dispose of the land,
is subject to the duty imposed, whether it was in fact aided by the
grant in building its road or not; nor is its successor in any better
position to question this effect of accepting the grant when it ac-
quires the first company’s property through a foreclosure to which
that company’s interest in such lands was made subject as after-ac-
quired property covered by the mortgage. P. 122.

Where lands granted as railway-aid lands by Congress to a State are
accepted by a railroad company and aid in the construction of its
railroad, the obligation to carry the mails, as stipulated in the grant-
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ing act, attaches to the road so aided, however disproportionate
the aid to the cost of construction, and this notwithstanding the
company, in accepting the land and assuming the burden, may
have relied upon other lands applied for at the same time and in-
cluded in the same state patent, but which it lost through de-
cisions of the state court holding them inapplicable to its road
under the granting act and the state law passed in pursuance of
TSRS 3"

In such case the obligation respecting the mails cannot be escaped
upon the ground that the contract between the company and the
State, resting on an entire consideration, in part illegal, was void,
where the United States was not a party to the contract and where
its reversionary title was relinquished by Congress to the State. Id.

53 Ct. Clms. 473, affirmed.

THE case is stated in the opinion.

Mr. Theo. D. Halpin, with whom Mr. Harrison Geer,
Mr. L. T. Michener and Mr. P. G. Michener were on the
briefs, for appellant:

The land grant is the consideration for the promise of
the railroad to carry mails at a price fixed by Congress.
Rogersv.P.H. & L. M. R. R. Co., 45 Michigan, 460; Union
Pacific R. R. Co. v. United States, 104 U. S. 662; Aéchi-
son, Topeka & Santa Fe Ry. Co. v. United States, 225
U. S. 640.

In making contracts, the United States lays aside its
sovereignty and its contracts are tested as to validity by
the same principles which govern in other cases.

The attempted contract between the State and the
Port Huron & Lake Michigan Railroad Company, whereby
the former undertook to grant lands not only east of Flint,
where the railroad had already been constructed, but
lands west of Flint, where it was never constructed, was
void for illegality, because made in violation of the trust,
in full force and effect at the time, under which the State
held the land from the United States. Bowes v. Haywood,
35 Michigan, 241; Fenn v. Kinsey, 45 Michigan, 446;
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Schulenberg v. Harriman, 21 Wall. 44; Swann v. Miller, 82
Alabama, 530. The acceptance of the railroad company
failed to complete a binding contract because the major
part of the consideration moving to the Port Huron &
Lake Michigan Railroad Company was void for illegality
and the consideration was indivisible.

There are no means to ascertain whether the promise of
the railroad was induced by the legal or illegal portion of
the consideration.

The act of Congress making the grant contemplated a
grant of six sections per mile, or 230,400 acres for the
sixty miles of road between Port Huron and Flint. The
available land between Port Huron and Flint was about
three per cent. of this, and less than the amount called for
by the act for the construction of two miles of road. To
hold the railroad to its promise in consideration of the
grant of about six thousand acres, is to make an entirely
different contract than that contemplated by all parties
when the illegal contract was entered into.

The railroad between Port Huron and Flint was not
constructed in whole or in part by a land grant made by
Congress. United States v. Alabama Great Southern R. R.
Co., 142 U, S. 615. The Act of June 3, 1856, requires that
the lands granted shall aid or be exclusively applied in the
construction of the road—help construet it—and forbids
the application of the statutes to a road not so aided or
helped. The road so constructed is a land aided or land
grant road, and not otherwise. 1 Ops. Asst. Atty. Gen.,
P. O. Dept., 777, 875, 879; 2 tbid., 312; Coler v. Board of
Commassioners, 83 Fed. Rep. 257; De Graff v. St. Paul &
Pacific R. R. Co., 23 Minnesota, 144; Chicago, Milwaukee
& St. Paul R. R. Co. v. Unated States, 14 Ct. Clms. 125; s. c.
104 U. S. 687-689. Such aid must be established as a fact,
to bind the railroad.

When the Act of July 12, 1876, went into effect, at a
time when all the facts were fresh and easily ascertained,
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the Post Office Department commenced to treat the road
as a non-land grant road, and so continued for thirty-six
years. It had been treated as a non-land grant road for
twenty-four years when the plaintiff acquired it by pur-
chase, in 1900. The sixty-six miles had been completed
before the land was granted. It had been so far con-
structed and completed by January 1, 1872, that on that
date it commenced to carry the mail under contract with
the Post Office Department. It is not shown, nor was it
attempted to be, that any part of the proceeds of the land
aided in the construction of the road, or, in fact, ever
reached the railroad company.

The Port Huron & Lake Michigan Railroad took title
to the lands east of Flint as a gift or subsidy under the Act
of the Michigan legislature, approved June 9, 1881, and
not under the patent of May 30, 1873.

The appellant is not estopped to claim that there is no
valid contract. It did not receive the lands. The reasons
given for holding that the Port Huron & Lake Michigan
Railroad Company was estopped, are unconvincing even
as applied to that railroad. It did not seek the convey-
ance of the lands east of Flint except as it sought the con-
veyance of all the lands. It accepted the conveyance of
all the lands ‘‘in terms’’ and proceeded to exercise control
and disposition of all of them, and there is no fact in
the record to show that it ever exercised control and
disposition of the lands east, as separate from the lands
west.

The trustee was a trustee of all the lands and the record
is barren of any act of that trustee relating to the lands
east of Flint, although it does show that he acted as to
the lands west, involved in Bowes v. Haywood, supra; Fenn
v. Kinsey, supra.

The road did not ask for the lands east of Flint at any
time when the lands west of Flint were not included, and
when it “solemnly accepted the grant,” it must be borne
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in mind that the acceptance was not of 6,400 acres, but
of more than 36,000.

We submit that there are here none of the elements of
estoppel. There has been no change of position by this
claimant, or any of the previous owners of the road, to the
detriment of the United States. On the contrary, all of
them and the United States, until November 27, 1912,
acted on the theory and in the belief that the road between
Port Huron and Flint was not a land-aided road. For
forty years all the parties concerned, the owning companies
and the United States, acted upon a theory, a practice
and a construction directly contrary to the view that the
road between those points was land-aided. If the doc-
trine of estoppel is applicable here, it is against the United
States alone.

Legal rights are not lost by the silence or inaction of one
party that does not produce a change of position resulting

injuriously to others. Jones v. United States, 96 U. S. 24,
29; Pickard v. Sears, 6 Ad. & El. 469, 474; Hawes v.
Marchant, 1 Curtis C. C. 136, 144.

The Government is bound by the departmental con-
struction extending over forty years. United States v.

Alabama Great Southern R. R. Co., 142 U. S. 615, and other

cases.

Mr. Assistant Attorney General Spellacy, with whom
Mr. Leonard B. Zeisler and Mr. Charles H. Weston, Special
Assistants to the Attorney General, were on the brief, for
the United States.

MR. Justice Branpeis delivered the opinion of the
court.

The railroad from Port Huron to Flint, in Michigan,
sixty miles in length, was completed on December 12, 1871.
It was built by the Port Huron and Lake Michigan Rail-
road Company. By foreclosure of a mortgage executed
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by that corporation and several consolidations it became
on October 31, 1900, the property of the Grand Trunk
Western Railway Company and has since been a part of its
system. For forty-one years after the completion of this
sixty-mile road the mails were carried over it by the suc-
cessive owners under the usual postal contracts and pay-
ment. was made for the service quarterly at full rates. In
1912 the Postmaster General, concluding that this was a
land-aided railroad within the provisions of § 13 of the
Act of July 12, 1876, c. 179, 19 Stat. 78, 82, restated the
account for the twelve full years during which the road
had been operated by the Grand Trunk Western. Twenty
per cent. of the mail pay for that period was found to be
$50,359.70; and this amount he deducted from sums ac-
cruing to the company under the current mail contract.
He also reduced by twenty per cent. the amount otherwise
payable under the current contract for carrying the mail
over this part of its system. Thus he deducted altogether
$52,566.87 from the amount payable on June 30, 1913.
The road had in fact been built without any aid through
grant of public lands. None had passed to the Grand
Trunk Western when it acquired the road; and, so far as
appears, that company had no actual knowledge that
any of its predecessors in title had acquired any public
land because of its construction. The company insisted
that the $52,566.87 thus deducted from its mail pay was
withheld without warrant in law, and brought this suit
in the Court of Claims to recover the amount. 53 Ct.
Clms. 473. Its petition was dismissed and the case comes
here on appeal. Whether the company is entitled to re-
lief depends upon the legal effect of the following facts.

1 “Sec. 13. That rail-road-companies whose railroad was constructed
in whole or in part by a land-grant made by Congress on the condition
that the mails should be transported over their road at such price as
Congress should by law direct shall receive only eighty per eentum of
the compensation authorized by this act.”
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By Act of June 3, 1856, c. 44, 11 Stat. 21, Congress
granted to Michigan public land to aid in the construction
of certain lines of railroad, a part extending easterly of
Flint to Port Huron—another part, westerly of Flint to
Grand Haven. The act contained in § 5 the usual mail
provision.! In 1857 the legislature of Michigan granted
these lands to two companies on condition that they ac-
cept the obligations of the grant within sixty days. [Aect
of February 14, 1857, Laws Mich., 1857, p. 346.] Each
company filed within the specified time a partial accept-
ance, refusing to accede to the taxation features of the
grant. Thereupon the rights of each to any part of the
public lands was declared forfeited by the state authori-
ties for failure to comply with the state legislation. Sub-
sequently the companies filed maps of definite location in
the General Land Office of the Interior Department,
which were approved by that office; and on June 3, 1863,
the Secretary of the Interior certified to the Governor of
Michigan 30,998.76 acres of land lying west of Flint for
the company which was to build the line from Grand
Haven to Flint, the Detroit and Milwaukee Railway Com-
pany. On November 1, 1864, he certified 6,428.68 acres,
all but 97 40/100 acres of which lay east of Flint, for the
company which was to build the line from Flint to Port
Huron, the Port Huron and Milwaukee Railway Company.
Neither company constructed its line nor received any
patent for land. The rights of way and other property of
the Port Huron and Milwaukee Railway Company passed
through a foreclosure sale to the Port Huron and Lake
Michigan Railroad Company; and this corporation built
the road in question during the years 1869, 1870 and 1871.

1“Sec. 5. And be it further enacted, That the United States mail
shall be transported over said roads, under the direction of the Post-
Office Department, at such price as Congress may, by law, direct: Pro-
vided, That until such price is fixed by law, the Postmaster-General
shall have the power to determine the same.”
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But it made no application for any part of these lands un-
til three weeks before the completion of the road. Then,
on November 18, 1871, it petitioned the State Board of
Control, which was charged with the disposition of the
public lands, to confer upon it both the 30,998.76 acres
west of Flint and the 6,428.68 acres east of Flint which
the Secretary of the Interior had certified; and in so ap-
plying it asked for the land ““for the purpose of aiding in
the construction” of its contemplated railroad which was
described as extending from Grand Haven to Flint and
thence to Port Huron. The board approved of making
the grant ‘‘for the purpose of aiding in the construetion
of the road;” but no further action was taken until May
1, 1873, when upon a new petition of the company which
recited the former proceedings and the completion of
“sixty miles of the unfinished portion of said line” the
board directed the transfer of all the land to it. The reso-
lution of the board was followed on May 30, 1873, by a
patent for all the land from the Governor of the State, its
formal acceptance by the company subject to the provi-
sions of the Act of Congress of June 3, 1856, and action by
it to take possession of the land and to dispose of it for
the benefit of the company. In 1877 the Supreme Court
of Michigan held in Bowes v. Haywood, 35 Michigan, 241,
that the patent so far as it purported to transfer the
30,998.76 acres west of Flint was void under the Michigan
legislation, because there had not, in fact, been any claim
or pretence that the company ever contemplated building
the line west of Flint; and in Fenn v. Kinsey, 45 Michigan,
446, (1881), that court held that an act of the Michigan
legislature passed May 14, 1877, which purported to rat-
ify the patent, was inoperative so far as it concerned the
lands west of Flint because it impaired rights reserved to
the United States by the Act of June 3, 1856. Meanwhile,
Congress had relinquished to Michigan, by Joint Resolu-
tion of March 3, 1879, No. 15, 20 Stat. 490, its reversionary
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interest in the lands; ! and thereafter the legislature of
Michigan (Act of June 9, 1881, Laws Mich., 1881, p. 362),
ratified as to the six thousand acres east of Flint, the ac-
tion theretofore taken by the state authorities, declaring
also that ‘‘all deeds and conveyances heretofore executed
by the Port Huron and Lake Michigan railroad company”’
‘““shall be deemed of full force and effect” and that the
““rest and residue of said lands is vested in said company,
its successor or assigns.”” Whether there remained then any
land which had not been disposed of by that company or
one of its successors does not appear; but it does appear
that when in 1875 proceedings were taken to foreclose the
mortgage under which the appellant claims title to theroad,
the trustee to whom the lands had been transferred for
the company’s benefit was joined for the purpose of in-
cluding all such interest in the property to be sold.

The Act of June 3, 1856, had contemplated a grant of
six sections (3,840 acres) per mile of road to be constructed.
That would have been 230,400 acres for the sixty miles.
The company which built them and those claiming under
it received at most 6,428 acres. The case is one of appar-
ent hardship. Was the judgment of the Court of Claims
denying relief required by the applicable rules of law?

First: If the railroad was land-aided, payment of more
than eighty per cent. of the full rates otherwise provided
by law was unauthorized; and it was the duty of the Post-
master General to seek to recover the overpayment. Rev.

1 Resolution of March 3, 1879, “That the United States hereby re-
leases to the State of Michigan any and all reversionary interest which
may remain in the United States in such of the lands granted to, and
acquired by the said State of Michigan by act of Congress of June third,
eighteen hundred and fifty-six, and certified to the said State in aec-
cordance with the said act, as were granted to aid the construction
of the road from Grand Haven to Flint, and thence to Port Huron.
This release shall not in any manner affect any legal or equitable rights
in said lands, which have been acquired, but all such rights shall be
and remain unimpaired.”
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Stats., § 4057. He was under no obligation to establish
the illegality by suit. Having satisfied himself of the fact
he was at liberty to deduct the amount of the overpay-
ment from the monies otherwise payable to the company
to which the overpayment had been made. Wisconsin
Central R. R. Co. v. United States, 164 U. S. 190. There
was no attempt to include in the deduction any alleged
overpayment to any of appellant’s predecessors in title.
Balances due for carrying the mails, although arising
under successive quadrennial contracts, are regarded as
running accounts, and monies paid in violation of law
upon balances certified by the accounting officers may be
recovered by means of a later debit in these accounts. It
matters not how long a time elapsed before the error in
making the overpayment was discovered or how long the
attempt to recover it was deferred. The statute of lim-
itations does not ordinarily run against the United States
and would not present a bar to a suit for the amount.
See United States v. Thompson, 98 U. S. 486. It is true
that when a department charged with the execution of a
statute gives it a construction and acts upon that construc-
tion uniformly for a series of years, the court will look
with disfavor upon a change whereby parties who have
contracted with the Government upon the faith of that
construction would be injured. United States v. Alabama
Great Southern R. R. Co., 142 U. 8. 615. But here the
practice long continued of paying the full rate instead of
eighty per cent. thereof was not due to any construction
of a statute which the department later sought to aban-
don, but to what is alleged to be a mistake of fact—due
perhaps to an oversight. To such a case the rule of long-
continued construction has no application. The appellant
must be held to have taken the road with notice of the
burdens legally imposed upon it.

Second: If the road was land-aided, it is immaterial that
the company which later carries the mail over it received
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none of the land and obtained no benefit from the grant.
The obligation to carry mails at eighty per cent. of rates
otherwise payable attached to the road like an ease-
ment or charge; and it affects every carrier who may there-
after use the railroad, whatever the nature of the tenure.
Chicago, St. Paul, etc., Ry. Co. v. United States, 217 U. S.
180. The appellant expressly disclaims any contention
that the mail clause should not apply because the quantity
of land covered by the grant was small as compared with
that contemplated by the Act of June 3, 1856, and with
the cost of the road.

Third: It is contended that this railroad was not land-
aided, because it had, in fact, been completed without the
aid either of funds or of credit derived from these public
lands. Whether the Port Huron and Lake Michigan
Company which built the railroad was in fact aided by the
land grant in so doing is immaterial. Before the road had
been fully completed it asked that the land be granted to
it in aid of the construction, and for this purpose only
could the grant be made under the act of Congress. It
accepted from the State a patent for the land which re-
cited that such was the purpose of the conveyance; and
it expressly assented to the terms and conditions of the
grant imposed by the Act of June 3, 1856. Thereafter it
proceeded to dispose of the land. Throughout this period
the Port Huron and Lake Michigan Company remained
the owner of the railroad. It had been authorized by its
charter to receive the land-grant and necessarily to assent
to the conditions upon which alone the grant could be
made to it. It is true that the mortgage upon its property,
under which appellant claims title, was executed before
the company had applied for the grant; and it does not
appear that the mortgage purported specifically to cover
public lands; but the trustee under the mortgage claimed
these lands as after acquired property and the company’s
interest in them was, by special proceeding, made subject
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to the foreclosure proceedings. The appellant is there-
fore in no better position than the Port Huron and Lake
Michigan Company to question the charge upon the rail-
road imposed by acceptance of the grant.

Fourth: Appellant points to the fact that the patent to
the lands lying west of Flint was later held to be void by
the Supreme Court of the State; and insists that thereby
the charge or condition concerning the carriage of the
mail must be held to have been relinquished. But the
patent to the lands east of Flint never was declared void;
the company’s title to them never was questioned; and
the objection to the patent to the western lands did not
apply to them. That objection was that the Port Huron
and Lake Michigan Railway Company was not a ‘‘com-
petent party” to receive the western lands within the
meaning of the eleventh section of the Michigan Act of
1857, because it did not propose to construct a line from
Grand Haven to Owosso. Bowes v. Haywood, supra, 246.
And the attempt by the legislature to make it a ‘‘compe-
tent party”’ through the Act of 1877 violated the obliga-
tions of the Federal Government’s grant. Fenn v. Kinsey,
supra. The only flaw in the title to the lands east of Flint
lay in the fact that the railway had not been completed
within ten years of the Act of June 3, 1856, as required by
that act. This requirement, however, was a condition
subsequently annexed to an estate in fee, and the title re-
mained valid until the Federal Government should take
action by legislation or judicial proceedings to enforce a
forfeiture of the estate. Schulenberg v. Harriman, 21 Wall.
44, 63-64; Railroad Land Co. v. Courtright, 21 Wall. 310,
316. So far from doing so Congress relinquished by joint
resolution its reversionary interest in the land, and thereby
removed all possibility of objection on its part to the valid-
ity of the patent; and the State of Michigan later ratified
the patent by legislation admitted to be valid.

Fifth: The appellant urges that the illegality of the pat-
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ent to the western lands constituted a failure of consid-
eration which voided the contract with the Government.
The burden of the mail clause, it says, could be imposed
only by contract between the Government and Port Hu-
ron and Lake Michigan Company. The contract was for
land west as well as east of Flint—and the land west could
legally be granted only if the company contemplated
building the road westward to Grand Haven. As there
was not even a pretence that it contemplated such con-
struction, the contract was illegal. The Government’s
claim under the mail clause must fail, because no rights
can be acquired under an illegal contract. So the ap-
pellant contends. Such a view is the result of regarding
the transaction as a promise by the railway to the Gov-
ernment to carry the mail at a price fixed by Congress,
on consideration of 36,000 acres of public land. A con-
~ tract of this sort would create a purely personal obligation
attaching ‘‘to the company, and not to the property,”’—
clearly not to a mere licensee. However, it is settled that
the obligation in question is not of this nature but does
attach to the property, even when used by a licensee.
Chicago, St. Paul, etc., Ry. Co. v. United States, 217 U. S.
180. The obligation of a land-aided railway to carry the
mail at a price fixed by Congress is a charge upon the prop-
erty. The public lands were granted to Michigan to aid
the construction of certain railways upon certain condi-
tions. The legislature of Michigan could not dispose of
the lands except in accordance with the terms of the grant.
By the Act of February 14, 1857, it accepted the grant
and enacted legislation to give legal effect to the condi-
tions of it. Section 4 of the act is as follows:

““Said railroads shall be and forever remain public high-
ways for the use of the government of the United States,
free from toll or other charge upon the transportation of
any property or troops of the United States; and the
United States mail shall be transported over said railroads,
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under the direction of the post-office department, at such
price as Congress may by law direct. . . .”

The order of the Board of Control of May, 1, 1873, di-
recting the transfer of the land to the Port Huron and Lake
Michigan Company, and the patent issued by the Gover-
nor were founded upon the authority of § 11 of this act;
and under date of May 30, 1873, the company accepted
the lands with the burdens they imposed. The railroad,
whose owners and constructors accepted aid derived from
these lands, became charged by operation of law with the
burden of transporting the mails. The question whether
that company would have accepted the land with its bur-
dens if it had foreseen the invalidity of the title to the
western lands, is wholly immaterial. The burden at-
tached upon the acceptance of any aid whatsoever no
matter how disproportionate to the cost of construecting
the portion so aided.

The transaction called illegal was one between the com-
pany and the state authorities. The United States was no
party to it. It had merely supplied property which the
parties to it used. The Government never objected to the
disposition made of it; and evidenced its approval by
passage of the Joint Resolution of March 3, 1879. No
reason exists why rights by way of charge upon the rail-
road which were acquired by the Government through
the acceptance of six thousand acres of public land, should
be invalidated by the alleged illegality of the state au-
thorities’ action in issuing a patent to a wholly different
tract.

A ffirmed.
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CHAPMAN ET AL. v». WINTROATH.

CERTIORARI TO THE COURT OF APPEALS OF THE DISTRICT
OF COLUMBIA.

No. 117. Argued January 9, 1920.—Decided March 1, 1920.

An inventor whose application disclosed but did not claim an invention
which is later patented to another, is allowed by the patent law two
years after such patent issues within which to file a second or divis-
ional application claiming the invention; and this period may not
be restricted by the courts upon the ground that so much delay
may be prejudicial to public or private interests. P. 134. Rev.
Stats., § 4886.

Such a second application is not to be regarded as an amendment to
the orginal application and so subject to the one year limitation of
Rev. Stats., § 4894, P. 138.

Nor can the right to make it be deemed lost by laches or abandonment
merely because of a delay not exceeding the two years allowed by
the statute. P. 139.

47 App. D. C. 428, reversed.

THE case is stated in the opinion.

Mr. John L. Jackson, with whom Mr. Albert H. Adams
was on the brief, for petitioners:

An application for patent is a purely statutory pro-
ceeding, and an applicant is entitled to all the rights con-
ferred by the patent statutes. United States v. American
Bell Tel. Co., 167 U. S. 224, 246.

Under Rev. Stats., § 4886, an inventor may obtain a
patent for his invention provided, among other things,
it was not patented more than two years prior to his
application. Therefore, even if their original application
be left out of consideration, the respondent’s patent was
not a statutory bar to the grant of a patent to petitioners.

Rev. Stats., § 4904, which is the statutory authority
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for the declaration of interferences, fixes no time limit
within which the applicant of a pending application must
claim an invention already patented to another in order to
obtain an interference with such patent, other than that
the patent must be unexpired. Respondent’s patent was
unexpired, and therefore petitioners were lawfully en-
titled to contest priority with him.

Tt is not disputed that petitioners’ original application
fully discloses the subject-matter of their divisional
application and of the interference issue, and was never
abandoned or forfeited, but was regularly prosecuted
according to law and the rules of the Patent Office. There-
fore, considering their original application merely as proof
of their priority over respondent, they are indubitably the
first inventors of the issue of the interference. Vaictor
Talking Mach. Co. v. American Graphophone Co., 145
Fed. Rep. 350, 351; Automatic Weighing Mach. Co. v.
Pneumatic Scale Co., 166 Fed. Rep. 288; Sundh Elec. Co.
v. Interborough Rapid Transtt Co., 198 Fed. Rep. 94;
Lemley v. Dobson-Evans Co., 243 Fed. Rep. 391.

Interferences are authorized for the sole purpose of de-
termining the question of priority of invention. ‘‘The
statute is explicit. It limits the declaration of inter-
ferences to the question of priority of invention.” Lowry
v. Allen, 203 U. 8. 476; Ewing v. Fowler Car Co., 244 U.
SRl

It follows that, inasmuch as petitioners’ applications
(divisional as well as original) were filed less than two
years after the grant of respondent’s patent, and their
priority over respondent is incontrovertibly established,
judgment should have been rendered in their favor.
Ewing v. Fowler Car Co., supra.

The rule announced in Rowntree v. Sloan, 45 App. D. C.
207, is directly in conflict with Rev. Stats., §§ 4886, 4904.
For more than forty years it has been the practice of the
Patent Office to declare interferences between applicants
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and patentees where the applicant made affidavit showing
his conception of the invention prior to the filing of the
patentee’s application. Rule 51 (1870); Lowery’s An-
notated Interference Rules, p. 7. Moreover, until the
amendment of March 3, 1897, to Rev. Stats., § 4886, which
introduced the words ‘‘or more than two years prior to
his application,” a prior unexpired patent was never a bar
to the grant of a patent to an applicant who could prove
his claim to priority over it, regardless of when his appli-
cation was filed. Schreeve v. Grissinger, 202 O. G. 951;
C. D., 1914, 49, p. 51.

Rev. Stats., § 4904, provides for the declaration of inter-
ferences between an application and any unexpired patent,
so that reading the latter section in connection with § 4886,
when the Commissioner is of the opinion that an interfer-
ence exists between an application and any unexpired
patent issued not more than two years before the applica-
tion was filed, the applicant has a statutory right to the
declaration of such interference, and on proving priority,
to receive his patent. Ewing v. Fowler Car Co., supra.

An applicant who prosecutes his application according
to law and the Patent Office rules is not chargeable with
laches. United States v. American Bell Tel. Co., 167 U. S.
224, 246; Crown Cork & Seal Co. v. Aluminum Stopper
Co., 108 Fed. Rep. 845, 851; Columbia Motor Car Co. v.
Duerr & Co., 184 Fed. Rep. 893, 895.

The time when a claim is first made is immaterial, as
when made it relates back to the date of filing of the appli-
cation, and if made in a divisional application, it relates
back to the date of filing of the original or parent applica-
tion. Lotz v. Kenney, 31 App. D. C. 205; Von Reckling-
hausen v. Dempster, 34 id., 474.

Rev. Stats., § 4894, relates to the prosecution of appli-
cations to save them from abandonment, and has nothing
whatever to do with abandonment of inventions.

The effect of the ruling in this case is that petitioners
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constructively abandoned their invention to respondent,
a later inventor, and that such constructive abandonment
occurred while they had still pending, and were regularly
prosecuting, an application for patent therefor.

The patent laws do not recognize such a thing as the
constructive abandonment of an invention for which an
applicant has lawfully filed, and is regularly prosecuting,
an application for patent. Abandonment of an invention
is a question of fact, and must be proven. Ide v. Trorlicht
Co., 115 Fed. Rep. 144; Saunders v. Miller, 33 App. D. C.
456; Miller v. Eagle Mfg. Co., 151 U. S. 186; Rolfe v. Hoff-
man, 26 App. D. C. 336, 340; Kinnear Mfg. Co. v. Wilson,
142 Fed. Rep. 970, 973.

Abandonment of an invention is a very different thing
from abandonment of an application for patent. Western
Elec. Co. v. Sperry Elec. Co., 58 Fed. Rep. 186, 191;
Hayes-Young Tie Plate Co. v. St. Louis Transit Co., 137
Fed. Rep. 82; General Elec. Co. v. Continental Fibre Co.,
256 Fed. Rep. 660, 663.

Abandonment of an invention completed and reduced
to practice by the filing of an allowable application for
patent therefor inures to the benefit of the public, and not
to the benefit of a later inventor. Ex parte Gosselin, 97
0. G. 2977 (2979); In re Millett, 18 App. D. C. 186 (96 O.
G. 1241).

Patent Office Rules 31, 68, 77 and 171, which provide
for amendment of applications within one year from the
date of the last official action of the Patent Office, all
relate to abandonment of applications.

The statutes relating to constructive abandonment of
inventions in all cases fix a limit of two years except when
the application is filed in a foreign country more than one
year before application is made in this country. Rev.
Stats., §§ 4886, 4887, 4897, 4920.

The rule as to constructive abandonment in the case of
applications for reissue, generally, though not invariably,
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fixes a limit of two years. Miller v. Brass Co., 104 U. S.
350; Mahn v. Harwood, 112 U. S. 354; Wollensak v.
Reiher, 115 U. S. 101.

The ruling in Rowntree v. Sloan, that failure of an appli-
cant to make the claim of an unexpired patent within one
year from the date of such patent estops the applicant to
make such claim at all, is arbitrary because it has no
foundation in law, and is illogical because, if there be any
ground for invoking the doctrine of estoppel in such a
case, there is no reason why it should apply in one year
rather than at any other time.

There can be no question of estoppel as between peti-
tioners and respondent because the basic conditions to
create an estoppel do not exist. There was no privity of
relationship between the parties. Petitioners were un-
aware of respondent’s application for patent. Respondent
was not misled to his injury by any act or failure of
petitioners.

It was not petitioners’ duty, but the Commissioner’s,
to ascertain if there was an interference, and to declare it.
Ewing v. Fowler Car Co., supra; Rev. Stats., § 4904; Bige-
low on Estoppel, 5th ed., pp. 26-28, 585, 594-597.

Laches or estoppel in this case is not ancillary to the
question of priority.

The question of actual priority of invention having
been foreclosed by respondent’s admission, the Court of
Appeals was without jurisdiction on an interference
appeal to hear and determine petitioners’ right to a pat-
ent. Norling v. Hayes, 37 App. D. C. 169; Lowry v. Allen,
supra.

Mr. Paul Synnestvedt, with whom Mr. H. L. Lechner
was on the briefs, for respondent:

While the patenting of an invention is purely statutory,
the statute has been uniformly construed in the light of the
underlying purpose of the patent system—the promotion
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of the progress of science and the useful arts. Kendall v.
Winsor, 21 How. 322, 328.

Diligence is an axiomatic requirement; and there is a
time limit within which claims to a particular invention
shown, but not claimed, in an application may be added.
Ezx parte Dyson, 232 O. G. 755; In re Fritts, 45 App. D.
C. 211; Victor Talking Mach. Co. v. Edison, 229 Fed. Rep.
999; Christensen v. Noyes, 15 App. D. C. 94; Bechman v.
Wood, id., 484 ; Skinner v. Carpenter, 36 ud., 178.

The statute itself lays down a pre-application rule of
diligence and a post-application rule. Rev. Stats., §§ 4886,
4887, and § 4894.

Where an applicant has an application, showing, inter
alia, but not at any time claiming, a particular feature,
pending in the Patent Office for years, he should proceed
at least within one year after the issuance of a rival patent
for the same invention, to copy claims therefrom for the
purpose of an interference, by analogy with Rev. Stats.,
§ 4894.

The issue of a patent is constructive notice to the
public of its contents. Boyden v. Burke, 14 How. 575-83.

If petitioners’ divisional application be considered in-
dependently of the present application, they are out of
court in their own admission of a prior public use of more
than two years. If considered as a continuation of the
parent application, post-application rules of diligence
apply and they are guilty of lack of diligence.

Petitioners were never ‘‘regularly’” prosecuting an
application for the invention, and there is no basis in the
statute or authority for the proposition that the mere
presence of a drawing or description of a feature in an
application constitutes a reduction to practice thereof
such as will defeat a later inventor but earlier patentee.
Pittsburgh Water Heater Co. v. Beler Water Heater Co.,
228 Fed. Rep. 683; Saunders v. Mailler, 33 App. D. C.
456.
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Myr. Melwille Church, by leave of court, filed a brief as
AMICUS CUTLE.

Mr. John C. Pennie, Mr. Dean S. Edmonds, Mr. Charles
J. O’Netll and Mr. Helge Murray, by leave of court, filed
a brief as amict curice.

Mg. JusticE CLARKE delivered the opinion of the court.

In 1909 Mathew T. Chapman and Mark C. Chapman
filed an application for a patent on an ‘‘improvement in
deep well pumps.” The mechanism involved was com-
plicated, the specification intricate and long, and the
claims numbered thirty-four. The application met with
unusual difficulties in the Patent Office, and, although it
had been regularly prosecuted, as required by law and the
rules of the Office, it was still pending without having
been passed to patent in 1915, when the controversy in
this case arose.

In 1912 John A. Wintroath filed an application for a
patent on ‘‘new and useful improvements in well mech-
anism,” which was also elaborate and intricate, with
twelve combination claims, but a patent was issued upon
it on November 25, 1913.

Almost twenty months later, on July 6, 1915, the Chap-
mans filed a divisional application in which the claims of
the Wintroath patent were copied, and on this application
such proceedings were had in the Patent Office that on
March 21, 1916, an interference was declared between it
and the Wintroath patent.

The interference proceeding related to the combination
of a fluid-operated bearing supporting a downwardly ex-
tending shaft, and auxiliary bearing means for sustaining
any resultant downward or upward thrust of such shaft.
It is sufficiently described in count three of the notice of
interference:
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“3. In deep well pumping mechanism, the combina-
tion with pump means including a pump casing located
beneath the surface of the earth and rotary impeller means
in said casing, of a downwardly extending power shaft
driven from above and adapted to drive said impeller
means, a fluid operated bearing codperatively to support
said shaft, said fluid operated bearing being located sub-
stantially at the top of said shaft so that the shaft depends
from the fluid bearing and by its own weight tends to draw
itself into a substantially straight vertical line, means for
supplying fluid under pressure to said fluid bearing inde-
pendently of the action of the pump means, auxiliary bear-
ing means for sustaining any resultant downward thrust
of said power shaft and auxiliary bearing means for sus-
taining any resultant upward thrust of said power shaft.”

Wintroath admits that the invention thus in issue was
clearly disclosed in the parent application of the Chap-
mans, but he contends that their divisional application,
claiming the discovery, should be denied, because of their
delay of nearly twenty months in filing, after the publica-
tion of his patent, and the Chapmans, while asserting that
their parent application fully disclosed the invention in-
volved, admit that the combination of the Wintroath pat-
ent was not specifically claimed in it.

Pursuant to notice and the rules of the Patent Office,
Wintroath, on April 27, 1916, filed a statement, declar-
ing that he conceived the invention contained in the claims
of his patent ‘“on or about the first day of October, 1910,”
and thereupon, because this date was subsequent to the
Chapman filing date, March 10, 1909, the Examiner of
Interferences notified him that judgment on the record
would be entered against him unless he showed cause
within thirty days why such action should not be taken.

Within the rule day Wintroath filed a motion for judg-
ment in his favor ‘‘on the record,” claiming that conduct
on the part of the Chapmans was shown, which estopped
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them from making the claims involved in the interference
and which amounted to an abandonment of any rights in
respect thereto which they may once have had. The Chap-
mans contended that such a motion for judgment could
not properly be allowed ‘“until an opportunity had been
granted for the introduction of evidence.” But the Ex-
aminer of Interferences, without hearing evidence, en-
tered judgment on the record in favor of Wintroath, and
awarded priority to him, on the ground that the failure
of the Chapmans to make claims corresponding to the in-
terference issue for more than one year after the date of the
patent to Wintroath, constituted equitable laches which
estopped them from successfully making such -claims.
This holding, based on the earlier decision by the Court
of Appeals in Rowntree v. Sloan, 45 App. D. C. 207, was
affirmed by the Examiner in Chief, but was reversed by
the Commissioner of Patents, whose decision, in turn, was
reversed by the Court of Appeals in the judgment which
we are reviewing.

In its decision the Court of Appeals holds that an in-
ventor whose parent application discloses, but does not
claim, an invention which conflicts with that of a later
unexpired patent, may file a second application making
conflicting claims, in order to have the question of prior-
ity of invention between the two determined in an inter-
ference proceeding, but only within one year from the
date of the patent, and that longer delay in filing consti-
tutes equitable laches, which bars the later application.
By this holding the court substitutes a one-year rule for
a two-year rule which had prevailed in the Patent Office
for many years before the Rowntree decision, rendered in
1916, and the principal reason given for this important
change is that the second application should be regarded
as substantially an amendment to the parent application,
and that it would be inequitable to permit a longer time
for filing it than the one year allowed by Rev. Stats.,
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§ 4894, for further prosecution of an application after office
action thereon.

The question presented for decision is, whether this
conclusion is justifiable and sound, and the answer must
be found in the statutes and rules of the Patent Office
made pursuant to statute, prescribing the action neces-
sary to be taken in order to obtain a patent,—for the whole
subject is one of statutory origin and regulation.

The statute which is fundamental to all others in our
patent law, (Rev. Stats., § 4886, as amended March 3,
1897, c. 391, 29 Stat. 692,) provides with respect to the
effect of a United States patent upon the filing of a sub-
sequent application for a patent on the same discovery,
which is all we are concerned with here, that any discov-
erer of a patentable invention, not known or used by others
in this country, before his invention or discovery, may
file an application for a patent upon it, at any time within
two years after it may have been patented in this country.
Such a prior patent is in no sense a bar to the granting of
a second patent for the same invention to an earlier in-
ventor, provided that his application is filed not more
than two years after the date of the conflicting patent.
The applicant may not be able to prove that he was the
first inventor but the statute gives him two years in which
to claim that he was and in which to secure the institution
of an interference proceeding in which the issue of prior-
ity between himself and the patentee may be determined
in a prescribed manner.

This section, unless it has been modified by other
statutes or, in effect, by decisions of the courts, is plainly
not reconcilable with the decision of the Court of Appeals,
and should rule it. Has it been so modified?

The section of the Revised Statutes dealing with in-
ventions previously patented in a foreign country (Rev.
Stats., § 4887, as amended March 3, 1903, c. 1019, 32 Stat.
1225), provides that no patent shall be granted on an
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application for a patent if the invention has been patented
in this or any foreign country more than two years before
the date of the actual filing of the application in this
country.

Section 4897 of the Revised Statutes (16 Stat. 202, c.
230, § 35), in dealing with the renewal of an application
in case of failure to pay the final fee within six months of
notice that a patent had been allowed, provides that
another application may be made for the invention ‘‘the
same as in the case of an original application.” But such
application must ‘‘be made within two years after the al-
lowance of the original application.”

And in Rev. Stats., § 4920, providing for pleadings and
proofs in infringement suits it is provided that when prop-
erly pleaded and noticed the defendant may prove in de-
fense that the patent declared on had been patented prior
to the plaintiff’s supposed invention ‘““or more than two
years prior to his application for a patent therefor,” and
also that the subject-matter of the patent ‘““had been in
public use or on sale in this country for more than two
years’’ before the plaintiff’s application for a patent.

Thus through all of these statutes runs the time limit
of two years for the filing of an application, there is no
modification in any of them of the like provision in Rev.
Stats., § 4886, as amended, and no distinction is made be-
tween an original and a later or a divisional application,
with respect to this filing right.

A brief reference to the decisions will show that until
the Rowntree Case, the courts had left the filing right under
Rev. Stats., § 4886, as untouched as the statutes thus had
left it.

There is no suggestion in the record that the original
application of the Chapmans was not prosecuted strictly
as required by the statutes and the rules of the Patent
Office and therefore, it is settled, their rights may not be
denied or diminished on the ground that such delay may
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have been prejudicial to either public or private interests.
““A party seeking a right under the patent statutes may
avail himself of all their provisions, and the courts may
not deny him the benefit of a single one. These are ques-
tions not of natural but of purely statutory right. Con-
gress, instead of fixing seventeen, had the power to fix
thirty years as the life of a patent. No court can disre-
gard any statutory provisions in respect to these matters
on the ground that in its judgment they are unwise or
prejudicial to the interests of the public.” United States
v. American Bell Telephone Co., 167 U. 8. 224, 247.

In re-issue cases, where there was no statutory time pre-
seribed for the making of an application for the correction
of a patent, and although unusual diligence is required in
such cases, this court adopted the two-year rule as rea-
sonable by analogy to the law of public use before an ap-
plication for a patent. Mahn v. Harwood, 112 U. 8. 354,
363; Wollensak v. Rether, 115 U. S. 96, 101.

To this we must add that not only have later or divi-
sional applications not been dealt with in a hostile spirit
by the courts, but, on the contrary, designed as they are
to secure the patent to the first discoverer, they have been
favored to the extent that where an invention clearly dis-
closed in an application, as in this case, is not claimed
therein but is subsequently claimed in another application,
the original will be deemed a constructive reduction of
the invention to practice and the later one will be given the
filing date of the earlier, with all of its priority of right.
Smith & Griggs Manufacturing Co. v. Sprague, 123 U. S.
249, 250; Von Recklinghausen v. Dempster, 34 App. D. C.
474, 476, 477.

These, a few from many, suffice to show that prior to
the Rowntree Case, the decisions did not tend to modifica-
tion of the statutory two-year rule.

The Court of Appeals recognizes all this law as appli-
cable to an original application, but it finds warrant for
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cutting the time limit to one year in the case of later ap-
plications in three reasons, viz: Because it is inequitable
to allow so long a time as two years for filing a new applica-
tion, claiming a discovery for which a patent has issued;
because such a time allowance is contrary to public policy,
as unduly extending the patent monopoly if the new ap-
plication should prevail, and, finally and chiefly, as we
have pointed out, because, regarding such a later applica-
tion as substantially an amendment to the original ap-
plication the court discovers, in analogy to the time
allowed by statute for amendment to applications (Rev.
Stats., § 4894), a reason for holding that the failure for
more than one year to make a later, in this case a divi-
sional, application, amounts to fatal laches.

However meritorious the first two of these grounds may
seem to be they cannot prevail against the provisions of
the statutes (Unaited States v. American Bell Telephone Co.,
supra), and the third does not seem to us persuasive be-
cause of the difference in the kind of notice which is given
to the applicant under Rev. Stats., § 4894, and that given
him when a patent is issued conflicting with his applica-
tion.

The one-year provision of Rev. Stats., §4894, as
amended March 3, 1897, ¢. 391, 29 Stat. 693, is that an
applicant for a patent, who shall fail to prosecute his ap-
plication within one year after Patent Office action thereon,
‘““of which notice shall have been given’ him, shall be
regarded as having abandoned his application, unless the
Commissioner of Patents shall be satisfied that such de-
lay was unavoidable. But when a conflict between in-
ventions disclosed in applications escapes the attention of
the Patent Office Examiners, Rev. Stats., § 4904, and a
patent is issued, with claims conflicting with the disclos-
ures of a pending application, the applicant receives only
such notice of the conflict as he is presumed to derive from
the publication of the patent. In the one case the notice
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is actual and specific, in the other it is indefinite and con-
structive only. When the great number of patents con-
stantly being issued is considered, many of them of a vo-
luminous and complicated character, such as we have in
this case, with many and variously worded claims, such
an implied notice must necessarily be precarious and indef-
inite to a degree which may well have been thought to be
a sufficient justification for allowing the longer two-year
period to inventors who must, at their peril, derive from
such notice their knowledge of any conflict with their ap-
plications.

As has been pointed out, the Examiner of Interferences
did not permit the introduction of any evidence with re-
spect to laches or abandonment and the Court of Appeals
rests its judgment, as he did, wholly upon the delay of the
Chapmans in filing their divisional application for more
than one year after the Wintroath patent was issued, as
this appeared ‘‘on the face of the record.” While not
intending to intimate that there may not be abandonment
which might bar an application within the two-year period
allowed for filing, yet upon this discussion of the statutes
and decisions, we cannot doubt that upon the case dis-
closed in this record, the Chapmans were within their
legal rights in filing their divisional application at any
time within two years after the publication of the Wint-
roath patent, and therefore the judgment of the Court of
Appeals must be

Reversed.

MRg. JusTtice McREYNOLDS dissents.
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Section 22 of the Act of August 27, 1894, c. 349, 28 Stat. 509, provides:
“That where imported materials on which duties have been paid
are used in the manufacture of articles manufactured or produced
in the United States, there shall be allowed on the exportation of such
articles a drawback equal in amount to the duties paid on the mate-
rials used, less one per centum of such duties,” to be paid under such
regulations as the Secretary of the Treasury shall prescribe. Where
linseed was imported subject to a specific duty of 20 cents per bushel
of 56 pounds, and made into linseed oil and oil-cake, a by-product
weighing more but worth less than the oil, keld, that the drawback
on the oil-cake, which alone was exported, should be computed on
the basis of the respective values of the two products and not ac-
cording to their respective weights. P. 142.

Much weight is given to a contemporaneous and long-continued con-
struction of an indefinite or ambiguous statute by the executive de-
partment charged with its administration. P. 145.

The repeated reénactment of a statute without substantial change
may amount to an implied legislative approval of a construction
placed upon it by executive officers. P. 146.

53 Ct. Clms. 635, affirmed.

THE case is stated in the opinion.

Mr. Alex. Britton, with whom Mr. Evans Browne and
Mr. F. W. Clements were on the brief, for appellant:

Levying, in express terms, a specific duty upon linseed
by weight, the act further directly contemplates the pay-
ment of a specific drawback, for the reason that it directs
(§ 22) that the amount of the imported materials con-
tained in the exported article shall be ascertained, and a
drawback equal in amount to the duties paid shall be
allowed. In other words, it directs that the proper govern-
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ment officials estimate how much of the imported material
is used in the exported article.

The duty was levied on a certain ‘“quantity” of seed,
viz., a bushel of 56 pounds. The drawback by the statute
is allowed on the ‘“‘quantity’ of the imported material
used in the exported article. In both instances the rule
which governed the computation was that of ‘“‘quantity”
and not of “quality.” Neither the duty nor the drawback
was to be computed on an ad valorem basis.

It cannot be successfully claimed that the wording of the
statute ‘““under such regulations as the Secretary of the
Treasury shall preseribe” authorizes that officer to ascer-
tain anything but the expressly stated ‘“quantity’ of the
imported materials used. A statute which directs that a
“quantity” be ascertained cannot be understood as
directing that a ‘“value” be ascertained. The only in-
quiry which the statute permits is as to the ‘“quantity”’ of
the imported material in the exported article and the duty
originally paid thereon.

The terms ““quantity’” and ‘“‘value’ are far from being
synonymous. The former, as used in the statute, refers to
the size, bulk, or weight of the material, more especially
the weight, as the duty which the statute levied was on a
quantity of 56 pounds. The tax was levied on 56 pounds
of seed; it was not a tax on $1.62 worth of seed as fixed by
the Treasury Regulations, and hence not a tax on $1.62
worth of oil and oil-cake material unseparated.

The purpose of the drawback provision is to make ““‘duty
free imports which are manufactured here and then re-
turned” to some foreign country. Campbell v. United
States, 107 U. 8. 407. QOil-cake is a manufacture, of value,
from an imported material (Campbell v. United States,
supra), is returned to some foreign country, and hence
should be made “duty free.” The duty paid on it, as such
a separate manufacture, has not been determined, al-
though a duty has been collected. Only one material or
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article has been imported, on which a single and not a
proportionate duty has been levied and paid. Fifty-six
pounds of material have been imported; 35 and a fraction
pounds of that material are exported; a single duty was
paid on the importation of that 56 pounds of material, paid
according to the actual weight of that material, and yet
when 35.87 pounds of that actual weight are exported the
defendant offers to refund a proportionate value draw-
back on a quantity, upon the importation of which a
single and inseparable tax was levied and collected.

The ‘“quantity” of the imported material in the ex-
ported product is utterly disregarded and a ‘‘relative value”
arbitrarily substituted. It is impossible to admit oil cake
“duty free” if upon its admission a tax of 5/14 cents per
pound on 35.87 pounds, or 13.52 cents, is levied and
collected, and upon its exportation there is a refusal to
allow a drawback of more than about one-third of that
amount, and this in the very face of a statute which di-
rects that the drawback shall be allowed upon the ‘“quan-
tity” composing the exported material. In other words,
while collecting a duty of 7.11 cents on 19.91 pounds of
oil, a refund or drawback of over twice that amount would
be allowed upon the exportation of those same 19.91
pounds, when, under the quantity rule of the statute, it
could not be considered as other than 19.91 pounds of the
56 pounds of imported material.

The statute cannot be given a different meaning through
the construction and regulations of the Department.
Campbell v. United States, supra; Dean Linseed Oil Co. v.
United States, 78 Fed. Rep. 467, 468; s. ¢. 87 Fed. Rep.
453, 457; St. Paul &c. Ry. Co. v. Phelps, 137 U. S. 528,
536; Morrill v. Jones, 106 U. 8. 466, 467. The construc-
tion was not continuous and the statute is clear.

Mr. Assistant Attorney General Daws, with whom Mr.
Chas. F. Jones was on the brief, for the United States.
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Mg. JusTickE CLARKE delivered the opinion of the court.

This is a suit to recover the difference between the
amount of drawback allowed by the Government to the
appellant, a corporation, as an exporter of linseed-oil
cake, and the amount to which it claims to be entitled
under § 22 of the Act of Congress, effective August 27,
1894, c. 349, 28 Stat. 509, which reads as follows:

“That where imported materials on which duties have
been paid are used in the manufacture of articles manu-
factured or produced in the United States, there shall be
allowed on the exportation of such articles a drawback
equal in amount to the duties paid on the materials used,
less one per centum of such duties.”

It is further provided in the section that the drawback
due thereon shall be paid to the manufacturer, producer
or exporter ‘“‘under such regulations as the Secretary of
the Treasury shall prescribe.”

The appellant imported large quantities of linseed upon
which it paid a specific duty of twenty cents per bushel
of fifty-six pounds. This seed, when treated by a simple
process, yielded about twenty pounds of linseed oil and
about thirty-six pounds of linseed-oil cake, to the bushel.
The oil was much more valuable than the oil cake, the
latter being composed of the solid substance of the seed
and a small amount of oil not recovered which made it
valuable as a feed for stock,—it is a by-product, and,
except for the small amount of oil in it, would be mere
waste.

Appellant exported large quantities of oil cake, derived
from seed which it had imported, and made demand in
proper form for the drawback provided for by the act of
Congress.

The law providing for such drawbacks has differed in
form of expression from time to time but, since the Act of
August 5, 1861, [c. 45, 12 Stat. 292,] it has not differed in
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substance from the Act of 1894, as we have quoted it.
The number of articles to which the law is applicable is
very great, among them, notably, ‘‘refined sugar and syrup
which come from imported raw sugar and refined sugar,
and syrup which comes from imported molasses.”

The Court of Claims found that:

“From August 5, 1861, down to the present time the
practice of the Treasury Department where several arti-
cles are manufactured from the same imported material
has always been to calculate and to pay the drawback by
distributing the duty paid on the imported material be-
tween such articles in proportion to their values and not in
proportion to their weights, as well where the imported
material paid a specific as where it paid an ad valorem
duty. Such calculation and payment has been made un-
der Treasury Regulations.”

The claim of the appellant is that the correct construc-
tion of the section, relied upon, requires that the drawback
should be computed on the basis of the weights of the oil
and oil cake derived by the process of manufacture from
the seed, instead of on the basis of the values of the two
products, as it was computed by the Government, and
the question for decision is, whether the department regu-
lation is a valid interpretation of the statute.

The act quoted provides that where imported materials
are used in this country in the manufacture of articles
which are exported, a drawback shall be allowed ‘‘equal
in amount to the duties paid on the materials used’ less one
per centum. What was the amount of duty paid on the
small amount of oil and on the large amount of solid sub-
stance, the hull and the fiber, which made up the exported
oil cake? Was it substantially two-thirds of the total, de-
termined by weight,—on thirty-six of fifty-six pounds,—
or was it about one-fourth of the total as determined by
the relative values of the oil and of the oil cake derived
from the seed?
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The terms of the provision show that the contingency
of having one kind of dutiable material, from which two
or more kinds of manufactured products might be derived,
is not specifically provided for. Obviously only a part,
the least valuable part, of the materials or ingredients of
the linseed were used in the making of oil cake, and there-
fore the problem of determining the ‘‘drawback equal in
amount to the duties paid”’ on the part so used—the solid
parts of the seed and the small amount of oil in the oil
cake—was not a simple or an easy one.

The statute, thus indefinite if not ambiguous, called for
construction by the Department and the regulation
adapted to cases such as we have here, commends itself
strongly to our judgment.

It does not seem possible that Congress could have in-
tended that two-thirds of the duty should be returned
when one-quarter in value of the manufactured product
should be exported; or that the exporter should retain
twenty pounds of oil, estimated in the findings as worth
about seven and a half cents a pound, derived from each
bushel of seed, and recover two-thirds of the duty paid
when he exported thirty-six pounds of seed cake, worth
slightly more than one cent a pound, derived from the
same bushel of seed. Such results—they must follow the
acceptance of the appellant’s contention,—should be al-
lowed only under compulsion of imperative language such
as is not to be found in the section we are considering.

We prefer the reasonable interpretation of the Depart-
ment, which results in a refund of one-quarter of the duty
when one-quarter of the value of the product is exported.

From Edwards v. Darby, 12 Wheat. 206, to Jacobs v.
Prichard, 223 U. S. 200, it has been the settled law that
when uncertainty or ambiguity, such as we have here, is
found in a statute great weight will be given to the con-
temporaneous construction by department officials, who
were called upon to act under the law and to carry its pro-
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visions into effect,—especially where such construction
has been long continued, as it was in this case for almost
forty years before the petition was filed. United States v.
Hqll, 120 U. S. 169.

To this we must add that the Department’s interpreta-
tion of the statute has had such implied approval by Con-
gress that it should not be disturbed, particularly as ap-
plied to linseed and its products.

The drawback provision, under which the construction
complained of originated, continued unchanged from 1861
until the revision of the statute in 1870, and the Court of
Claims finds that the rule for determining the drawback
on oil cake was applied during the whole of that period of
almost ten years. The Tariff Act, approved July 14, 1870,
c. 255, 16 Stat. 256, 265, expressly provided, in the flax-
seed or linseed paragraph, “That no drawback shall be
allowed on oil cake made from imported seed,”” and this
provision was continued in the Tariff Act of March 3,
1883, c. 121, 22 Stat. 488, 513, and in the Act of October 1,
1890, c. 1244, 26 Stat. 567, 586. But in the Act of 1894,
28 Stat. 509, 523, the prohibition was eliminated, thus
restoring the law on this subject as applied to this material
to what it was in substance from 1861 to 1870. United
States v. Philbrick, 120 U. 8. 52, 59. During all the inter-
vening twenty-four years this rule of the Department
with respect to drawbacks had been widely applied to
many articles of much greater importance than linseed or
its derivatives, and the practice was continued, linseed
included after 1894, until the petition in this case was filed.
The reénacting of the drawback provision four times,
without substantial change, while this method of deter-
mining what should be paid under it was being constantly
employed, amounts to an implied legislative recognition
and approval of the executive construction of the statute,
Unated States v. Philbrick, supra; United States v. Q. Falk
& Brother, 204 U. S. 143, 152; United States v. Cerecedo
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Hermanos y Compania, 209 U. S. 337; for Congress is
presumed to have legislated with knowledge of such an
established usage of an executive department of the Gov-
ernment. United States v. Bailey, 9 Pet. 238, 256.

This case would not deserve even the limited discussion
which we thus have given it were it not for the extensive
and long continued application of the regulation of the
Department to imported and exported materials other
than such as are here involved. This specific case is
sufficiently ruled by the clear and satisfactory decision of
the Circuit Court of Appeals for the Second Circuit, ren-
dered twenty-two years ago, in Unifed States v. Dean
Linseed-0il Co., 87 Fed. Rep. 453, in which the Court of
Claims found authority for dismissing the plaintiff’s pe-
tition. The judgment of the Court of Claims is

Aflirmed.

KANSAS CITY SOUTHERN RAILWAY COMPANY
v. UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.

No. 154. Submitted January 19, 1920.—Decided March 1, 1920.

A railroad company which enters into a contract to carry the mails
“upon the conditions prescribed by law,” etc., is liable to fines or
deductions from its compensation for failures to maintain its mail
train schedules (Rev. Stats., §§ 3962, 4002; Act of June 26, 1906,
c. 3546, 34 Stat. 472). P. 149.

The fact that the Post Office Department long abstained from making
such deductions under Rev. Stats., § 3962, where delays were less
than 24 hours, does not amount to construing that section as inap-
plicable to shorter delays. P. 150.

And in any event, the right to such a construction could not be claimed
by a company whose contract was made soon after the Postmaster
General had issued an order for deductions in future when trains
arrived fifteen or more minutes late a designated number of times
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per quarter, and soon after the approval of the Act of June 26, 1906,
supra, directing him to impose and collect reasonable fines for fail-
ure of railroads to comply with their contracts respecting the times
of arrival and departure of trains. P. 150.

53 Ct. Clms. 630, affirmed.

THE case is stated in the opinion.

Mr. Alex. Britton and Mr. Evans Browne for appellant.

Mr. Assislant Attorney General Spellacy, Mr. Leonard .
B. Zeisler and Mr. Charles H. Weston, Special Assistants
to the Attorney General, for the United States.

Mr. Benjamin Carter, by leave of court, filed a brief as
amicus curie.

Mg. JusTick CLARKE delivered the opinion of the court.

The appellant, in its petition, alleges: That in June,
1906, it entered into contracts with the Post Office De-
partment to transport the mails over three designated
routes “‘upon the conditions prescribed by law and the
regulations of the Department applicable to railroad mail
service;” that during the fiscal year 1907 (the petition
was not filed until December 19, 1912), the Department
withheld from its stipulated pay $3355.48, ‘“as a penalty
imposed on account of late arrivals of . . . ftrains
and failure to perform service on the . . . mail
routes,” and that such deductions were ‘‘unlawfully with-
held.” The prayer was for judgment for the full amount
of the deductions,—which are also designated in the rec-
ord as fines or penalties. The petition was dismissed by
the Court of Claims.

The appellant acquiesced in the deductions when they
were made, accepted the reduced compensation without
protest or objection, except in one instance, when the
item complained of was adjusted to its satisfaction, and
continued to perform the contracts to the end of their




KANSAS CITY SO. RY. CO. ». UNITED STATES. 149
147. Opinion of the Court.

four-year periods without complaint as to the reasonable-
ness of the deductions involved. And thus it comes ad-
mitting that it freely entered into the contracts, fully
performed them and accepted pay for such performance,
but asking judgment for deductions which it avers were
“unlawfully withheld”” more than five years before the
petition was filed.

The contracts were of the type, familiar in many re-
ported cases, evidenced by ‘‘distance circulars,” orders
establishing the routes, specific agreements on the part of
the contractor that it would perform the service ‘“‘upon
the conditions prescribed by law and the regulations of the
Department applicable to railroad mail service” and that
the ‘“‘adjustment’ should be ‘“‘subject to future orders,
and to fines and deductions.”

Among the applicable “conditions prescribed by law”
were: Rev. Stats., § 3962, that the Postmaster General

might ‘“make deductions from the pay of contractors,
for failures to perform service according to contract, and
impose fines upon them for other delinquencies”; Rev.
Stats., § 4002, authorizing contracts for the conveyance

of the mails “with due frequency and speed”; and the

Act of June 26, 1906, c. 3546, 34 Stat. 467, 472, command-
ing the Postmaster General to require all railroads carry-
ing mail to comply with the terms of their contracts ‘“as
to time of arrival and departure of said mails” and “to
impose and collect reasonable fines for delay’ when not
caused by unavoidable accidents or conditions.

It is conceded by the appellant that the Postmaster
General had authority under Rev. Stats., § 3962, to make
deductions from the pay when a ‘‘ trip was not performed”’
within twenty-four hours of the stipulated time for per-
formance. But it is contended that he had no authority
to make deductions or impose fines for shorter delays,—
and this is the sole question upon which this appeal is
pursued into this court.
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It is argued for the appellant: That power to make the
disputed deductions must be found, if at all, in the pro-
vision of Rev. Stats., § 3962, that the Postmaster General
may ‘“‘make deductions from the pay of contractors, for
failures to perform service according to contract, and im-
pose fines upon them for other delinquencies’’; that when
the contracts were made, long departmental construction
had limited the failure to perform service, described in
the act, to twenty-four hours of delay in the arrival of
trains; and that failure, from 1872, when the section was
enacted, to 1907, to impose fines or deductions for shorter
delays, amounted to a construction by the Department
that authority to impose fines upon contractors for de-
linquencies did not warrant deductions for failure to main-
tain train schedules when the delay was less than twenty-
four hours.

We need consider only this last contention, and in reply
it is pointed out that the findings of fact show: that the
amount and rates of compensation were determined by
the Department for the various routes, between the 10th
and 26th of September, 1906, though effective as of the
first day of the preceding July; that in October, 1905, the
Postmaster General, ‘‘on account of the . . . failures
to observe the schedule on routes, or parts of routes,”
issued an order that deductions should be made, in sums
stated, after December 31, 1905, when trains arrived at
termini or junction points fifteen or more minutes late, a
designated number of times in a quarter; and that the Act
of Congress, approved June 26, 1906, referred to, declared
it to be the duty of the Postmaster General to impose and
collect reasonable fines for failure of railroads to comply
with the terms of their contracts with respect to the time
of arrival and departure of mails. This act was repealed
in the following year, but the substance of it was immedi-
ately reénacted in a more adaptable form.

Thus, the appellant had notice before it made the con-




KANSAS CITY SO. RY. CO. ». UNITED STATES. 151
147. Opinion of the Court.

tracts under discussion that failure to maintain train
schedules was regarded by Congress and the Department
as a violation of mail-carrying contracts, justifying the
imposition of fines or deductions, and that both believed
there was authority under the customary contracts and
the law to impose such deductions. The Act of June 26,
1906, was not a grant of new power to the Postmaster
General to impose such fines or deductions, but was an
imperative direction to him to exercise the power which,
it assumes, he already had for that purpose.

This action of Congress and of the Department is suf-
ficient answer to the claim, if it were otherwise sound, that
failure to exercise the power to impose fines for such a
cause amounted to a departmental declaration that no such
power existed.

But the contention is not sound. Failure, within mod-
erate limits, to maintain train schedules may well have
been regarded by the Postmaster General as a necessary
evil to be tolerated and not to call for the exercise of his
power to impose fines under the statute, when more fla-
grant neglect to maintain such schedules might very justly
require him to exercise such authority in order to prevent
intolerable public inconvenience. We cannot doubt that
the contracts of the appellant, and the law which was a
part of them, furnished ample authority for the action of
the Department in this case and that omission to exercise
such power did not make against the proper use of it when,
in the judgment of the Postmaster General, adequate oc-
casion for its use should arise.

We need not pursue the subject further. The principles
involved are adequately and admirably discussed by the
Court of Claims in its opinion, rendered in the case of
Louisville & Nashwille R. R. Co. v. United States, 53 Ct.
Clms. 238, upon authority of which this case was decided.

The judgment of the Court of Claims is

A flirmed.
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NEW YORK CENTRAL RAILROAD COMPANY ».
MOHNEY.

CERTIORARI TO THE COURT OF APPEALS OF LUCAS COUNTY,
STATE OF OHIO.

No. 196. Argued January 27, 1920.—Decided March 1, 1920.

A railroad employee was injured through a collision while traveling on
his company’s line between points in Ohio by means of a pass, good
only between those points and within that State and containing a
release from liability for negligence. His purpose was to continue
the journey, partly over a line of another carrier in Ohio on which he
would pay fare, and thence over one of his company into another
State by means of another pass, the terms of which were not dis-
closed by the evidence. Held, that his travel, at time of injury, was
intrastate, so that the validity of the release depended on the laws of
Ohio. P. 155.

A stipulation on a free pass purporting to release the carrier from all
liability for negligence is ineffective where injury to the passenger
results from the wilful and wanton negligence of the carrier’s serv-
ants. P. 157.

Affirmed.

THE case is stated in the opinion.

Mr. Howard Leurs, with whom Mr. Frederick W. Gaines
was on the brief, for petitioner.

Mr. Albert H. Miller, with whom Mr. A. Jay Miller and
Mr. Charles H. Brady were on the brief, for respondent.

ME. Justice CLARKE delivered the opinion of the court.

The respondent, whom we shall refer to as the plaintiff,
brought suit against the petitioner, defendant, to recover
damages for severe injuries which he sustained in a rear-
end collision on defendant’s railroad, which he averred
was caused by the gross negligence of the engineer of the
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train following that on which he was a passenger, in fail-
ing to look for and heed danger signals, which indicated
that the track ahead was occupied. The plaintiff was
employed by the defendant as an engineer, with a run
between Air Line Junction, at Toledo, and Collinwood, a
suburb of Cleveland, wholly within the State of Ohio. As
an incident to his employment he was given an annual
pass, good between Air Line Junction and Collinwood,
which contained the release following: ‘‘In consideration
of receiving this free pass, each of the persons named
thereon, using the same, voluntarily assumes all risk of
accidents, and expressly agrees that the company shall
not be liable under any circumstances, whether of negli-
gence of itself, its agents, or otherwise, for any injury to
his or her person, or for any loss or injury to his or her
property; and that as for him or her, in the use of this
pass, he or she will not consider the company as a common
carrier, and liable to him or her as such.

““And, as a condition precedent to the issuing and use
thereof, each of the persons named on the face of this pass
states that he or she is not prohibited by law from re-
ceiving free transportation, and that the pass will be law-
fully used.”

Having been informed that his mother had died at her
home near Pittsburgh, Pennsylvania, the plaintiff, desiring
to attend her funeral, applied to the defendant for, and
obtained, a pass for himself and wife from Toledo to
Youngstown, Ohio, via Ashtabula, and was promised that
another pass for himself and wife would be left with the
agent of the company at Youngstown, good for the re-
mainder, the interstate part, of the journey to Pitts-
burgh. But the line of the defendant via Ashtabula to
" Youngstown was much longer and required a number of
hours more for the journey than it did to go via Cleveland,
using the Erie Railroad from that city to Youngstown, and
for this reason, the record shows, the plaintiff Mohney,
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before leaving home, decided that his wife should not
accompany him and that he would make the journey by a
train of the defendant, which used its own rails to Cleve-
land, and from Cleveland to Youngstown used the tracks
of the Erie Railroad Company, and at Youngstown re-
turned to the road of the defendant, over which it ran to
Pittsburgh. The transportation which he had received
via Ashtabula could not be used over the shorter route
and therefore the plaintiff presented his annual pass for
transportation from Toledo to Cleveland, intending to
pay his fare from Cleveland to Youngstown over the Erie
Railroad, leave the train at the Erie station at Youngs-
town, inquire by telephone as to the time and place of the
burial of his mother, and then go to the New York Central
station, a half mile away, obtain the pass which was to be
left there for him, and go forward to Pittsburgh on the
next convenient train.

The train on which Mohney was a passenger was
wrecked between Toledo and Cleveland. It had come
to a stop at a station and the second section of the train
ran past two block signals, indicating danger ahead, and
collided with the rear car of the first section, in which
Mohney was riding, causing him serious injury.

The case was tried on stipulated facts and the testi-
mony of the plaintiff. The trial court concluded that
Mohney, at the time he was injured, was on an intrastate
journey using an intrastate pass, and that by the law of
Ohio the release upon it was void as against public policy.
Thereupon, a jury being waived, the court entered judg-
ment in plaintiff’s favor.

The State Court of Appeals, differing with the trial
court, concluded that Mohney was an interstate passenger
when injured and that the release on the pass was valid,
under the ruling in Charleston & Western Carolina Ry. Co.
v. Thompson, 234 U. 8. 576. But the court went further
and affirmed the judgment on two grounds; by a divided




NEW YORK CENT. R. R. CO. ». MOHNEY. 155

152. Opinion of the Court.

court, on the ground that the pass was issued to Mohney
as part consideration of his employment, and, all judges
concurring, for the reason that ‘“we are clearly of the
opinion that the negligence in this case, under the evidence,
was willful and wanton.” For these reasons it was held
that the release on the pass did not constitute a defense to
the action.

The Supreme Court of the State denied a motion for an
order requiring the Court of Appeals to certify the record
to it for review and the case is here on writ of certiorari.

The propriety of the use of the annual pass by Mohney
for such a personal journey and that the release on it was
not valid under Ohio law, were not questioned, and the
sole defense urged by the Railroad Company was, and
now is, that his purpose to continue his journey to a
destination in Pennsylvania rendered him an interstate
passenger, subject to federal law from the time he entered
the train at Toledo and that the release on the pass was
valid, under 234 U. S. 576, supra.

The three freight cases on which the defendant relies
for its contention that the plaintiff was an interstate
passenger when injured, all proceed upon the principle
that the essential character of the transportation and not
the purpose, or mental state, of the shipper determines
whether state or national law applies to the transaction
involved.

Thus, in Coe v. Errol, 116 U. S. 517, the owner’s state
of mind in relation to the logs, his intent to export them,
and even his partial preparation to do so, did not exempt
them from state taxation, because they did not pass
within the domain of the federal law until they had ‘“been
shipped, or entered with a common carrier for transpor-
tation to another State, or [had] been started upon such
transportation in a continuous route or journey.”

In Southern Pacific Terminal Co. v. Interstate Commerce
Commission and Young, 219 U. S. 498, 527, the cotton seed
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cake and meal, although billed to Galveston, were ‘‘all
destined for export and by their delivery to the Galveston,
Harrisburg and San Antonio Railway they must be con-
sidered as having been delivered to a carrier for transpor-
tation to their foreign destination. . . . The case,
therefore, comes under Coe v. Errol, 116 U. S. 517.” The
mental purpose of Young, and his attempted practice by
intrastate billing, was to keep within the domain of the
state law, but his contracts, express and implied, brought
the discrimination complained of in the case within the
scope of the Interstate Commerce Act.

In Ohvo Railroad Commission v. Worthington, 225 U. S.
101, the Commission attempted to regulate the rate on
‘‘lake-cargo coal,” because it was often billed from the
mines to Huron, or other ports within the State, but this
court found that the established ‘‘lake-cargo coal’ rate
was intended to apply, and in practice did apply, only
““to such coal as [was] in fact placed upon vessels for
carriage beyond the State” and obviously ‘‘by every fair
test the transportation of this coal from the mine to the
upper lake ports is an interstate carriage.” For this
reason the enforcement of the order of the state commis-
sion was enjoined as an attempt to regulate and control
interstate commerce. Here again it was the committing
of a designated kind of coal to a carrier for transportation
in interstate commerce that rendered the federal law ap-
plicable.

To what extent the analogy between the shipments of
property and the transportation of passengers may profit-
ably be pressed, we need not inquire, for in this case the
only contract between the carrier defendant and the
plaintiff was the annual pass issued to the latter. This
written contract, with its release, is the sole reliance of the
defendant. But that contract in terms was good only
between Air Line Junction and Collinwood, over a line
of track wholly within Ohio, and the company was charged
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with notice when it issued the pass that the public policy
of that State rendered the release upon it valueless. The
purpose of the plaintiff to continue his journey into Penn-
sylvania would have been of no avail in securing him
transportation over the Erie line to Youngstown, for that
he must pay the published fare and very surely the re-
lease on the pass to Collinwood would not have attached
to the ticket to Youngstown. Whether there was a
similar release on the pass to Pittsburgh, which Mohney
expected to get at Youngstown, the record does not dis-
close and it is of no consequence whether there was or not.
The contract which the defendant had with its passenger
was in writing and was for an intrastate journey, and it
cannot be modified by the purpose of Mohney to continue
his journey into another State, under a contract of carriage
with another carrier, for which he would have been obliged
to pay the published rate, or by an intended second con-
tract with the defendant in terms which are not disclosed.
The mental purpose of one of the parties to a written con-
tract cannot change its terms. Southern Pactfic Co. v.
Arizona, 249 U. S. 472. For these reasons the judgment
of the trial court was right and should have been affirmed.

But the Court of Appeals affirmed the judgment on two
grounds, one of which was that all of the judges were
‘““clearly of the opinion that the negligence in the case,
under the evidence, was willful and wanton.” This court
does not weigh the evidence in such cases as we have here,
but it has been looked into sufficiently to satisfy us that
the argument that there is no evidence whatever in the
record to support such a finding cannot be sustained.

A carrier by rail is liable to a trespasser or to a mere li-
censee wilfully or wantonly injured by its servants in charge
of its train (Commentaries on the Law of Negligence,
Thompson, §§ 3307, 3308, and 3309, and the same sections
in White’s Supplement thereto), and a sound public policy
forbids that a less onerous rule should be applied to a
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passenger injured by like negligence when lawfully upon
one of its trains. This much of protection was due the
plaintiff as a human being who had intrusted his safety
to defendant’s keeping. Southern Pacific Co. v. Schuyler,
227 U. 8. 601, 603; Chicago, Rock Island & Pactfic Ry. Co.
v. Maucher, 248 U. S. 359, 363.

The evidence in the record as to the terms and condi-
tions upon which the pass was issued to the plaintiff is so
meager that, since it is not necessary to a decision of the
case, we need not and do not consider the extent to which
the case of Charleston & Western Carolina Ry. Co. v.
Thompson, 234 U. S. 576, is applicable to an employee
using a pass furnished to him seemingly as a necessary
incident to his employment.

The judgment of the Court of Appeals is

Affirmed.

Mz. Justice Day and MR. JusTicE VAN DEVANTER
concur in the result, being of opinion that Mohney was
using the annual pass in an interstate journey and that
to such a use of the pass the Ohio law was inapplicable,
but that the releasing clause on the pass did not cover or
embrace his injury because the latter resulted from wilful
or wanton negligence, as to which such a clause is of no
force or effect.
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ASH SHEEP COMPANY ». UNITED STATES.

APPEAL FROM AND ERROR TO THE CIRCUIT COURT OF AP-
PEALS FOR THE NINTH CIRCUIT.

Nos. 212, 285. Argued January 30, 1920.—Decided March 1, 1920.

Whether or not by a cession of lands from an Indian tribe the United
States becomes trustee for the Indians or acquires an unrestricted
title depends in each case upon the terms of the agreement or treaty
by which the cession is made. P. 164.

The Act of April 27, 1904, c. 1624, 33 Stat. 352, amending and ratify-
ing an agreement with the Crow Indians, established the relation of
trustee and beneficiary, the Indians ceding their possessory rights
in certain lands of which the fee was in the United States and the
United States undertaking to sell them (sections 16 and 36 excepted)
to settlers and to apply the proceeds in specified ways for the benefit
of the Indians. Id.

Such lands, therefore, are not ““public lands” of the United States, but
are Indian lands, within the meaning of Rev. Stats., § 2117, which
imposes a penalty for driving stock to range and feed on any land
belonging to any Indian or Indian tribe without the tribe’s consent.
P. 166.

Considered in the light of its purpose, early origin and long practical
construction, Rev. Stats., § 2117, includes sheep under the term
“cattle.” Id.

The rule of strict construection is not violated by allowing the words
of a penal statute to have full meaning or the more extended of two
meanings, where such construction best harmonizes with the con-
text and most fully promotes the objects of the legislation. P. 170.

An action by the United States to recover a statutory penalty for a
trespass is not barred by an earlier decree in equity awarding it an
injunction and nominal damages but denying a claim for the penalty
as incompatible with the equity jurisdiction. Id.

250 Fed. Rep. 591; 254 d. 59, affirmed.

THE cases are stated in the opinion.

Mr. C. B. Nolan, with whom Mr. Wm. Scallon, was on
the brief, for appellant and plaintiff in error:
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When the Act of 1904 was passed, the title to the land
was in the United States, and the only right of the Indians
was a possessory right, Johnson v. McIntosh, 8 Wheat.
543; Spaulding v. Chandler, 160 U. S. 394; which could
be terminated by act of Congress as well as by treaty or
agreement with the Indians, Beecher v. Wetherby, 95 U.
S. 517; Buttz v. Northern Pacific Ry. Co., 119 U. 8. 73;
Lone Wolf v. Hiwchcock, 187 U. S. 553. When this right
of occupancy terminated or was abandoned with the ap-
proval of the United States, all of the Indian rights were
extinguished. Buttz v. Northern Pacific Ry. Co., supra;
United Stales v. Cook, 19 Wall. 591.

The cession to the United States is unqualified and un-
conditional. The manner of the disposal of the land,
practically, under all of the land laws of the United States,
rendering necessary its examination by the public, would
preclude the idea that the Indian Department should ex-
ercise jurisdiction over it. It was the intention that every
portion should at all times be accessible to the public, so
that settlements might be made by those intending to do
so under the homestead and other laws, and leasing by
the Indian Department necessarily would interfere with
this being done. If any trust arose at all, it attached to
the money which was to be paid, and not to the land itself.
United States v. Choctaw Nation, 179 U. S. 494; Bean v.
Morris, 159 Fed. Rep. 651; s. ¢. 221 U. S. 485.

It is also needless to say that when lands are thrown
open to exploration and settlement they are no longer
reserved. So far as we know, no definition of the term
“public lands”’ requires that the lands should be open to
entry under all of the general laws relating to public lands.
Newall v. Sanger, 92 U. 8. 761; Northern Lumber Co. v.
O’Brien, 139 Fed. Rep. 614; United Staies v. Blendaur,
128 Fed. Rep. 910; Jackman v. Atchison, Topeka & Santa
Fe Ry. Co., 24 N. Mex. 278. If the land is reserved under
the jurisdiction of the Indian Bureau, what is the position
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of the homesteader or the purchaser from the State? The
right of the State to the school sections or to sections ac-
quired in lieu thereof attached and became fixed before
the land was thrown open to settlement. The State could
sell these. The land of the homesteader or of the purchaser
from the State might be surrounded by lands not yet sold.
Such person might find access to his land barred by a
lessee of the Indian Department, who, under its regula-
tions might fence up all of the leased lands. These lands
are either reservation lands or public lands. They cannot
be both. The statutes relating to public lands and those
relating to reservation lands are so different that they
cannot be applied at the same time and in the same dis-
trict. Great confusion would result from such an attempt.

Even if held in trust the lands would be no longer ‘“‘re-
served”” or ‘‘reservation” or ‘“‘Indian” lands. Quoad the
public, they are open to homesteaders; to exploration and
location by prospectors; the title of the State to the school
sections, or to lieu sections, has become fixed. These can
be sold or leased by the State. It goes without saying,
that the homesteader or locator or the purchaser from
the State has a right of ingress and egress not resting
on permission from an Indian agent or the Indian De-
partment.

But no trust affects the land. Congress did not intend
to limit or modify the title of the United States, —already
the owner in fee absolute. The Indians ceded only the
right of occupancy, which Congress might have ended
without their agreement. How can it be maintained that
Congress intended to give the Indians an equitable right
in the lands themselves?

It is not the policy of the United States to give Indians
any title except upon the breaking up of the tribal rela-
tions, and then only in severalty. The correct view is that
the trust was simply an undertaking to treat the proceeds
as trust funds and to act in the matter of the sale as a
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trustee might act. Such a course cannot properly be held
to affect the title of the sovereign or to affect the land at
all. No trust is expressed to hold, care for, manage or
lease for the Indians.

Section 2117, Rev. Stats., is penal, and the rule of strict
construction applies. United States v. Lacher, 134 U. S.
624; Sarlls v. United States, 152 U. S. 570; United States
v. Harris, 177 U. 8. 305; United States v. Gooding, 12
Wheat. 460; Greely v. Thompson, 10 How. 225; Baldwin
v. Franks, 120 U. 8. 678; Tiffany v. National Bank of
Mussoury, 18 Wall. 409.

The term ‘“cattle” in ordinary usage never includes
sheep. If the act intended otherwise, why mention horses
and mules specifically? The term ‘‘cattle” as generally
understood is confined to animals of the bovine species.
Esser v. District Court, 42 Nevada, 218; Rossbach v.
Unated States, 116 Fed. Rep. 781; United Siates v. Schmoll,
154 Fed. Rep. 734; United States v. Ash Sheep Co., 229
Fed. Rep. 479; Keys v. United States, 2 Okla. Crim. Rep.
647. In the original act horses and cattle only were men-
tioned. The amendment of 1834 added mules, unneces-
sarily, if the Government’s contention is correct.

In the equitable action the Government insisted that
the statute fixed the amount of the damage, and that it
was entitled to recover one dollar per head. The trial
court decided against it, and that decision stands unap-
pealed from and is final. Forsyth v. Hammond, 166 U. S.
506; Southern Pacific R. R. Co. v. United States, 168 U. S.
1; Wabash Gas Laight Co. v. District of Columbia, 161 U. S.
316; United States v. Ash Sheep Co., 229 Fed. Rep. 479;
Kendall v. Stokes, 3 How. 87; Union Central Life Ins. Co.
v. Drake, 214 Fed. Rep. 536.

Mr. Assistant Attorney General Nebeker, with whom Mr.
W. W. Dyar, Special Assistant to the Attorney General,
was on the brief, for the United States.
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MRgr. JusTice CLARKE delivered the opinion of the court.

These two cases were argued and will be decided to-
gether.

No. 212 is an appeal from a decree, entered in a suit in
equity, in favor of the Government granting a permanert
injunction restraining the appellant from trespassing
upon described lands in Montana by grazing sheep thereon
and for nominal damages for such trespass.

No. 285 is a proceeding in error, in which reversal is
sought of a judgment rendered in an action at law against
plaintiff in error, appellant in the equity suit, for a penalty
for the same trespass.

The validity of the right asserted by the Government,
in both cases, turns upon whether the lands involved were
“Indian lands” or “Public lands.” If they were the
former, the decree in the equity case should be affirmed,
but in the law case there would remain the question as to
whether ‘“sheep” were within the terms of the act under
which the penalty was imposed.

In both cases the Government contends that the appel-
lant violated § 2117 of the Revised Statutes of the United
States, which reads as follows:

“Every person who drives or otherwise conveys any
stock of horses, mules, or cattle, to range and feed on any
land belonging to any Indian or Indian tribe, without the
consent of such tribe, is liable to a penalty of one dollar
for each animal of such stock.”

The company admits that it pastured 5,000 sheep on the
described lands without the consent of the Crow tribe of
Indians or of the United States, but denies that they were
“Indian lands” and contends that they were ‘‘Public
lands,” upon which it was lawful for it to pasture its stock.

Whether the described lands were Indian or Public lands
depends upon the construction to be given the Act of Con-
gress, approved April 27, 1904, c. 1624, 33 Stat. 352, en-
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titled “An Act To ratify and amend an agreement with
the Indians of the Crow Reservation in Montana, and
making appropriations to carry the same into effect.”

The agreement embodied in this act of Congress pro-
vided for a division of the Crow Indian Reservation in
Montana on boundary lines which were described, and
the lands involved in this case were within the part of the
Reservation as to which the Indians, in terms, ‘“‘ceded,
granted, and relinquished” to the United States all of
their “‘rieht, title and interest.”

The arcurment of the Sheep Company is that the United
States being owner of the fee of the land before the agree-
rent, the effect of this grant and release of their possessory
right by the Indians, was to vest the complete and per-
fect title in the Government, and thereby make the terri-
tory a part of the public lands with the interest of the
Indians transferred to the proceeds to be derived from
them. For this conclusion the following cases are cited:
United States v. Choctaw Nation, 179 U. S. 494; Bean v.
Morris, 159 Fed. Rep. 651; s. ¢. 221 U. 8. 485. But in the
first of these cases the Indians parted with their possessory
rights for a cash payment by the United States (p. 527),
and in the seccnd, the character of the agreement under
which the Incian title was said, incidentally, to have ter-
minated, does not appear.

Whether or not the Government became trustee for the
Indians or acquired an unrestricted title by the cession of
their lands, derends in each case upon the terms of the
agreement or treaty by which the cession was made.
Minnesota v. ITitchcock, 185 U. S. 373, 394, 398; United
States v. Mille Lac Band of Chippewa Indians, 229 U. S.
498, 509.

The agreement we have in this case is elaborate and,
in consideration of the grant by the Indians of their pos-
sessory right, the Government assumed many obligations
with respect to the lands and the proceeds of them,—not-
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ably, that it would sell the land to settlers, except sections
16 and 36, for not less than four dollars per acre and would
pay the proceeds to the Indians, under the direction of
the Secretary of the Interior, in a manner prescribed.
Thus, the Government contracted to expend; $90,000 of
the proceeds of the land in the extension of the irrigation
system on the reservation remaining; $295,000 in the pur-
chase of stock to be placed on the reservation, with a fur-
ther contingent purchase in contemplation of $200,000;
$40,000 in fencing; $100,000 for schools, and $10,000 for a
hospital for the Indians, for the maintenance of which
$50,000 additional was to be held in trust. It was further
provided, that to the extent that feasible irrigation pros-
pects could be found, parts of the released lands should be
withdrawn under the Reclamation Act and be disposed of
within five years, but not for less than four dollars an acre.

There were many other like provisions, all intended to
secure to the Indians the fullest possible value for what
are referred to in the agreement as ‘“their lands” and to
make use of the proceeds for their benefit.

It was provided that semi-annual reports should be
made by the Secretary of the Interior to the Indians,
showing the amounts expended from time to time and the
amounts remaining in each of the several funds.

It is obvious that the relation thus established by the
act between the Government and the tribe of Indians was
essentially that of trustee and beneficiary and that the
agreement contained many features appropriate to a trust
agreement to sell lands and devote the proceeds to the -
interests of the cestur que trust. Minnesota v. Hitchcock,
185 U. 8. 373, 394, 398. And that this was precisely the
light in which the Congress regarded the whole transac-
tion, is clear from the terms of the concluding section, the
eighth:

“That nothing in this Act contained shall in any manner
bind the United States to purchase any portion of the land
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herein described, except sections sixteen and thirty-six
or the equivalent in each township, or to dispose of said
land except as provided herein, or to guarantee to find
purchasers for said lands or any portion thereof, it being
the intention of this Act that the United States shall act
as trustee for said Indians to dispose of said lands and to
expend and pay over the proceeds received from the sale
thereof only as received, as herein provided.” (33 Stat.
362,1361%)

Taking all of the provisions of the agreement together
we cannot doubt that while the Indians by the agreement
released their possessory right to the Government, the
owner of the fee, so that, as their trustee, it could make
perfect title to purchasers, nevertheless, until sales should
be made any benefits which might be derived from the
use of the lands would belong to the beneficiaries and not
to the trustee, and that they did not become “Public
lands” in the sense of being subject to sale, or other dis-
position, under the general land laws. Union Pacific R.
R. Co. v. Harris, 215 U. 8. 386, 388. They were subject
to sale by the Government, to be sure, but in the manner
and for the purposes provided for in the special agreement,
with the Indians, which was embodied in the Act of April
27, 1904, 33 Stat. 352, and as to this point the case is
ruled by the Hitchcock and Chippewa Cases, supra, Thus,
we conclude, that the lands deseribed in the bill were ‘“In-
dian lands” when the company pastured its sheep upon
them, in violation of § 2117 of Revised Statutes, and the
decree in No. 212 must be affirmed.

There remains the question as to the construction of
Rev. Stats., § 2117.

In the law case it is admitted in the bill of exceptions
that the Sheep Company, without the permission of the
Crow tribe of Indians or of the United States, drove,
ranged and grazed 5,000 head of sheep on the land de-
seribed in the complaint, and that at the time no settle-
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ment or entries thereon had been authorized under acts
of Congress. The judgment against the company was for
$5,000,—one dollar for each sheep pastured on the land.

The company contends that the judgment should be
reversed tor the reason that Rev. Stats., § 2117, imposes
the penalty prescribed, only, for ranging and feeding on
the lands of an Indian tribe without permission ‘“any
stock of horses, mules, or cattle” and that ‘“sheep’ are
not within its terms.

If this were a recent statute and if we were giving it a
first interpretation we might hesitate to say that by the
use of the word “cattle’” Congress intended to include
“sheep.”

But the statute is an old one which has been interpreted
in published reports of the courts for almost fifty years,
and in an opinion by the Attorney General of the United
States, rendered in 1884, as fairly comprehending ‘‘sheep”
within the meaning of the word “cattle” as used in it.

The statute first appears as § 2 of an ““ Aet to regulate
Trade and Intercourse with the Indian Tribes, and to
preserve Peace on the Frontiers,”” enacted in 1796 and was
then applicable only to ‘“‘any stock of horses or cattle,”
ete. (1 Stat. 469, 470). The section was reénacted with-
out change in 1802 (2 Stat. 139, 141). In 1834 [Act June
30, 1834, c. 161, § 9, 4 Stat. 729, 730] it was given its pres-
ent form, which was carried into the Revised Statutes,
without change in the wording we are considering (Rev.
Stats., § 2117).

In 1871 suit was brought in the United States District
Court for the District of Oregon, claiming that penalties
under the section had been incurred by pasturing ‘sheep,”
as in this case, on Indian lands without the consent of the
tribe. In a carefully prepared and clearly reasoned opin-
ion Judge Deady overruled a demurrer to the complaint,
and held that ‘“sheep” were clearly within the mischief
to be remedied and fairly within the language of the act.
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This case has not been overruled or modified by any later
decision. The court quotes definitions of the word “ cattle”
from several dictionaries, emphasizing especially, this
from the 1837 edition of Webster:

“In its primary sense, the word includes camels, horses,
asses, all the varieties of domesticated horned beasts of
the bovine genus, sheep of all kinds and goats, and per-
haps swine. . . . Cattle in the United States, in
common usage, signifies only beasts of the bovine genus.”

Upon this authority and applying the rule that in de-
termining the legislative intent the mischief to be pre-
vented should be looked to and saying that ‘“it will not
be denied that sheep are as much with the mischief to be
remedied as horses or oxen,” the court concludes:

“I have no hesitation in coming to the conclusion that
the word cattle, as used in the Indian Intercourse act of
1834, includes, and was intended to include sheep, as well
as cows and oxen.” United States v. Mattock, 2 Sawy. 148.

Twelve years later, in 1884, the Attorney General of
the United States, in an opinion to the Secretary of War,
regarded the question as so little doubtful that he dis-
posed of it in this single sentence:

“The standard lexicographers place sheep under the
head of cattle, and it would seem to be in derogation of the
manifest intention of Congress to take the word in a more
confined sense.” 18 Ops. Atty. Gen. 91.

In 1874, in Decatur Bank v. St. Lours Bank, 21 Wall.
294, this court held that the word ‘“cattle” in a letter of
credit guaranteeing ‘‘drafts on shipments of cattle” was
comprehensive enough to justify the giving of credit on
shipments of “hogs.” This pertinent paragraph is from
the opinion:

“That stock of some kind formed part of the guarantee
is quite plain, but is the word ‘cattle’ in this connection
to be confined to neat cattle alone, that is, cattle of the
bovine genus? It is often so applied, but it is [quoting
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from Worcester’s Dictionary] ‘also a collective name for
domestic quadrupeds generally, including not only the
bovine tribe, but horses, asses, mules, sheep, goats, and
swine.” In its limited sense it is used to designate the
different varieties of horned animals, but it is also fre-
quently used with a broader signification as embracing
animals in general which serve as food for man. In Eng-
land, even in a criminal case, where there is a greater
strictness of construction than in a civil controversy, pigs
were held to be included within the words ‘any cattle.””

The most recent definitions of the dictionaries are as
follows:

Webster’s New International Dictionary defines ¢ cat-
tle” thus: “Collectively, live animals held as property or
raised for some use, now usually confined to quadrupeds
of the bovine family, but sometimes including all domes-
tic quadrupeds, as sheep, goats, horses, mules, asses, and
swine, ete.”

The Standard Dictionary defines the word as meaning:
“Domesticated bovine animals, as oxen, cows, bulls, and
calves; also, though seldom now as compared with former
times, any live stock kept for use or profit, as horses, cam-
els, sheep, goats, swine, ete.”

Thus, although the word ‘‘sheep” is not in the section,
and although in present day usage the word ‘‘cattle”
would rarely be used with a signification sufficiently broad
to include them, nevertheless: since the pasturing of sheep
is plainly within the mischief at which this section aimed;
since the word ‘‘ cattle,” which is used, may be given, say
all the authorities, a meaning comprehensive enough to
include them; and since the courts and the Department
of Justice for almost fifty years have interpreted the sec-
tion as applicable to ‘‘sheep,” we accept this as the in-
tended meaning of the section,—for had it been otherwise
Congress, we must assume, would long since have cor-
rected it.




OCTOBER TERM, 1919.

Opinion of the Court. 252 U. S.

It is argued that the rule that penal statutes must be
strictly construed forbids such latitude of construction.
But this is sufficiently and satisfactorily answered by re-
peated decisions of this court.

“The admitted rule that penal statutes are to be strictly
construed, is not violated by allowing their words to have
full meaning, or even the more extended of two meanings,
where such construction best harmonizes with the con-
text, and most fully promotes the policy and objects of
the legislature.” United States v. Hartwell, 6 Wall. 385;
United States v. Freeman, 3 How. 556, 565; United States
v. Lacher, 134 U. S. 624, 628.

It is also contended, far from confidently, that the re-
covery of nominal damages in the equity suit is a bar to
the recovery of the penalty in the case at law. While the
amount of the statutory penalty for the trespass was
prayed for in the equity suit, yet the trial court, saying
that equity never aids the collection of such penalties,
Marshall v. Vicksburg, 15 Wall. 146, 149, and that no evi-
dence of substantial damage had been introduced, limited
the recovery to one dollar and costs. Rejection of a claim
because pursued in an action in which it cannot be enter-
tained does not constitute an estoppel against the pursuit
of the same right in an appropriate proceeding. We agree
with the Court of Appeals that “a judgment is not con-
clusive on any question which, from the nature of the case
or the form of the action, could not have been adjudicated
in the case in which it was rendered.”

It results that the decree in No. 212 and the judgment
in No. 285 must both be

A flirmed.
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GAYON ». McCARTHY, UNITED STATES MAR-
SHAL FOR THE SOUTHERN DISTRICT OF NEW
YORK, ET AL.

APPEAL FROM AND ERROR TO THE DISTRICT COURT OF THE
UNITED STATES FOR THE SOUTHERN DISTRICT OF NEW YORK.

No. 540. Argued January 6, 1920.—Decided March 1, 1920.

Engaging another to go to Mexico to join revolutionary forces, under
promise of a commission and probable reimbursement for expenses,
is a “retaining,” within the meaning of § 10 of the Criminal Code.
IRSST7i7,

Evidence held sufficient to show probable cause, and sustain an order

of removal.
Affirmed.

THE case is stated in the opinion.

Mr. William S. Bennet with whom Mr. A. M. Watten-
berg was on the brief, for appellant and plaintiff in error.

Mr. Assistant Attorney General Stewart, with whom Mr.
W. C. Herron was on the brief, for appellees and defend-
ants in error.

Mg. Justice CLARKE delivered the opinion of the
court.

The appellant, Gayon, was indicted in the Southern
District of Texas for conspiring (§ 37 of the Criminal
Code) with one Naranjo, of San Antonio, Texas, and with
one Mendoza, of Laredo, Texas, about January 1st, 1919,
to hire and retain Foster Averitt, a citizen of the United
States, to go to Mexico, there to enlist in military forces
organized in the interest of Felix Diaz, then in revolt
against the Government of Mexico, with which the United
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States was at peace, in violation of § 10 of the Criminal
Code, as amended May 7, 1917, (40 Stat. 39, c. 11).

Gayon was arrested in New York, and, after a full
hearing before a Commissioner of the United States, was
held subject to the order of the District Court for his re-
moval to Texas.

Thereupon, by petition for writs of habeas corpus and
certiorari, the case was removed to the District Court for
the Southern District of New York, and, upon a hearing on
a transcript of the evidence before the Commissioner, that
court discharged the writ of habeas corpus and entered an
order that a warrant issue for the removal of the appel-
lant to Texas. An appeal brings this order here for review.

The principles and practice applicable to this case are
abundantly settled: Greene v. Henkel, 183 U. S. 249, 261;
Beavers v. Haubert, 198 U. S. 77; Hyde v. Shine, 199 U. S.
62, 84; Tinsley v. Treat, 205 U. S. 20; Haas v. Henkel, 216
U. S. 462, 475; Price v. Henkel, 216 U. S. 488, 490; Hyde v.
United States, 225 U. S. 347; Brown v. Elliott, 225 U. S. 392;
Henry v. Henkel, 235 U. 8. 219.

Of many errors assigned only two are argued, viz: That
the court erred in holding: (1) That the acts committed by
the appellant ‘“of which there was any evidence before the
Commissioner” constituted a crime under § 10 of the
Penal Code, and (2) that the evidence before the Com-
missioner showed probable cause for believing the defend-
ant guilty of the crime charged in the indictment.

By these assignments of error the correct rule of de-
cision is recognized, that if there was before the Commis-
sioner or District Court evidence showing probable cause
for believing the defendant guilty of having conspired with
Naranjo or Mendoza, when either was in the Southern
District of Texas, to hire or retain Averitt to go to Mexico
to enlist in the insurgent forces operating under General
Diaz against the Mexican Government, the order of the
District Court must be affirmed.
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The evidence before the Commissioner, carried to the
District Court, may be summarized as follows:

The Government introduced the indictment and, with
the admission by Gayon that he was the person named
therein, rested. This established a prima facie case in the
absence of other evidence. Tinsley v. Treat, 205 U. S. 20,
31, and cases cited.

Thereupon the testimony of the accused and of one Del
Villar was introduced by appellant, and that of Averitt
by the Government, which we condense into narrative
form:

For five years before the arrest, Del Villar, a political
exile from Mexico, had maintained offices in New York,
from which he had conducted a systematic propaganda in
the interest of Felix Diaz and against the Mexican Govern-
ment.

The accused, Gayon, is a Mexican citizen, and during
several administrations prior to that of Carranza had
served as consul for the Mexican Government at Roma,
Texas, and at other places within and without the United
States. For about two years he had been secretary to Del
Villar and for some time prior to his arrest was in the
joint service and pay of Del Villar and General Aurelio
Blanquet, the latter then in Mexico serving with the
forces of Diaz.

Naranjo was editor and publisher of a newspaper at San
Antonio, Texas, called ‘“Revista Mexicana’ (Mexican
Review), which was opposed to the established Mexican
Government and favorable to the revolutionists operating
in the interest of Diaz.

On December 12, 1918, Gayon wrote from New York to
Naranjo at San Antonio to secure an advertisement in the
Review for ‘“my work ‘El General Blanquet,”” saying:
““There are some reasons that you may know in the next
few days why I want a big circulation of the book,”” asking
if he might send some copies to be sold at the newspaper
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office, and concluding, ‘‘I will agait your letters hoping to
give you good news in my next letter.”

On December 23, 1918, Gayon wrote Naranjo, ad-
dressing him as ‘“ My dear Friend,” and saying that he had -
received his letter of the 18th instant. In this letter a
discussion of the sale of his book ‘‘El General Blanquet”
is followed by comment on the activities of other persons,
in which he discourages new projects and urges joining
“with the National Union Committees,” which he states
had already passed the embryonic state and now consti-
tute a reality. He concludes: ¢ God grant us, now that we
are on the threshold of success, we may leave aside our
obstinate custom of projecting, and go ahead to produce
results exclusively.”

On January 14, and again on January 21, 1919, he
addressed Naranjo as ‘“My dear Friend” and discussed
further advertising and circulating of his book.

This correspondence makes it clear enough that Gayon,
although in New York, in December, 1918, and January,
1919, was in close association with Naranjo, and that the
two were actively engaged in promoting opposition to the
established Mexican Government.

On January 5, 1919, Foster Averitt, an American citi-
zen, whose home was in Texas, called at the office of
Gayon, and what passed between them is derived from
the testimony of the two, as follows:

Averitt had recently resigned from the United States
Naval Academy at Annapolis and, being without employ-
ment, says that he called at the office of Gayon, for the
purpose of securing, if possible, a position in Mexico or
Central America as an engineer. He was wearing his
uniform as midshipman of the United States Navy and he
first showed Gayon some official papers, which the latter
did not read, and then said that he was of the United
States Navy, and that he must go at once to Mexico to see
Generals Diaz and Blanquet personally. He did not give
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any reason for desiring to see these men but asked for
letters of introduction to them, which Gayon refused
until he could confer with Del Villar. Averitt returned the
next day and, after discussing with Gayon conditions in
Mexico, the location of the several armed forces near the
border, and whether he should go by sea to Vera Cruz or
overland, he again left for the day. On returning the next
day he received from Gayon two letters, one addressed to
Naranjo, at San Antonio, and one to ‘‘General Aurelio
Blanquet, General Headquarters, Mexico.”

Gayon had no knowledge of or acquaintance with
Averitt before his first call at his office and he did not
present any letters of introduction, but in the letter to
Naranjo, Gayon introduced him as ‘“undertaking a trip
to Mexico on special mission to Generals Felix Diaz and
Aurelio Blanquet,” and requested that he ‘‘supply him
the necessary information to enable him to make his trip
as quickly as possible.”

The letter which he gave to Averitt addressed to Gen-
eral Blanquet opens with this paragraph:

“The bearer, Mr. Foster Averitt, Marine Guard of the
United States, will inform you about the reasons for his
trip and of the work we are undertaking here. I kindly
request from you, after meeting Mr. Foster [sic], to be
good enough to introduce him to General Felix Diaz, as he
wants to take up some matters with both of you.”

The remainder of the letter explains how he had given
publicity to ‘‘the recent successful arrival” of the General
in Mexico and the motives inspiring the movement of
reorganization under the leadership of General Diaz. It
predicts early recognition by our Government of the
belligerency of the Diaz insurgents and urges the General
to write as often as possible to enable ‘“us to continue our
campaign of propaganda.”’

Supplied with these letters, Averitt straightway went to
San Antonio and presented his letter to Naranjo who,
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after some conferences with him, gave him a letter to
General Santiago Mendoza, at Laredo, on the border.
This letter was presented to Mendoza and through him
arrangements were made for Averitt’s crossing into
Mexico with two or three others, but they were arrested
by customs guards and the proceedings we are considering
followed.

In the interviews in New York there was suggestion of
payment of expenses and a commission for Averitt, but
Gayon, saying that the furnishing of either would violate
the neutrality laws of the United States, told him there
would be no difficulty in his getting a commission from
General Blanquet on his arrival in Mexico and the last
thing he said to him when leaving was ‘“that he expected
that he should be at least a Colonel when he saw him again
down there.” He told him it might be possible to have his
expenses made up to him when he arrived in Mexico, and,
as a matter of fact, he received $15 from General Mendoza
at Laredo.

The statute which Gayon is charged with violating
provides that ‘‘whoever, within the territory or jurisdic-
tion of the United States . . . hires or retains
another . . . to go beyond the limits or jurisdiction
of the United States with intent to be enlisted . . . in
the service of any foreign . . . people” shall be
punished as provided. And the overt acts charged in the
indictment are; that Gayon delivered to Averitt at New
York a letter addressed to Naranjo, and at the same time
gave him instructions with respect to presenting it and
impliedly promised Averitt that upon his arrival in Mexico
he would be given a commission in the army of General
Blanquet; that at the same time he delivered to Averitt a
letter addressed to General Blanquet, who was then in
Mexico in command of revolutionary forces; that Averitt
visited and held conferences with Naranjo who gave him a
letter to Mendoza, at Laredo, in the Southern District of
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Texas; and that Averitt, under instructions received from
Naranjo, called upon and conferred with Mendoza at
Laredo and with him arranged to enter Mexico with
others, with intent to join the forces of Diaz under General
Blanquet. ’

While the narration of what took place between Gayon
and Averitt does not show a hiring of the latter in the
ordinary sense of the word, yet, when taken with the con-
duct of Averitt in going immediately to Texas, and in
attempting to cross into Mexico, plainly, it tends to show
that Gayon retained Averitt in the sense of engaging him
to go to Mexico, that he was induced to enter into that
engagement by the promise that he would be given a com-
mission in the forces of Diaz when he arrived there and
that he would probably be reimbursed for his expenses.

There was also evidence tending to show that by com-
munication and concerted action between Gayon, Naranjo
and Mendoza, Averitt was induced to go from New York
to the border and would have succeeded in reaching
Mexico and joining the insurgent forces but for the vigi-
lance of the United States officers who arrested him. The
evidence also is that Mendoza conferred with Averitt and
acted in promotion of the conspiracy when in the Southern
District of Texas, thus establishing the jurisdiction of the
court to which the indictment was returned, under Hyde
v. United States, 225 U. S. 347, and Brown v. Elliott, 225
U. S. 392.

The word “retain” is used in the statute as an alterna-
tive to “hire” and means something different from the
usual employment with payment in money. One may be
retained, in the sense of engaged, to render a service as
effectively by a verbal as by a written promise, by a pros-
pect for advancement or payment in the future as by the
immediate payment of cash. As stated long ago by a
noted Attorney General, in an opinion dealing with this
statute:
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“A party may be retained by verbal promise, or by
invitation, for a declared or known purpose. If such a
statute could be evaded or set at naught by elaborate
contrivances to engage without enlisting, to retain with-
out hiring, to invite without recruiting, . . . it would
be idle to pass acts of Congress for the punishment of this
or any other offence.” 7 Ops. Atty. Gen. 367, 378, 379.

This discussion of the record makes it sufficiently clear
that there was substantial evidence before the Commis-
sioner and the court tending to show that § 10 of the
Criminal Code had been violated and that there was
probable cause for believing the appellant guilty of con-
spiring with Naranjo and Mendoza to compass that
violation, as charged in the indictment, and therefore
the order of the District Court must be

: A flirmed.

UNITED STATES AT THE RELATION OF KAN-
SAS CITY SOUTHERN RAILWAY COMPANY v.
INTERSTATE COMMERCE COMMISSION.

ERROR TO THE COURT OF APPEALS OF THE DISTRICT OF
COLUMBIA.

No. 413. Argued December 10, 1919.—Decided March 8, 1920.

The Valuation Act of March 1, 1913, requires the Interstate Commerce
Commission to ascertain and report, ¢nfer alia, the present cost of
condemnation and damages or of purchase of the lands, rights of way
and terminals of carriers in excess of their original cost or present
value, apart from improvements. Held, that a refusal of the Com-
mission to receive and act upon evidence to this end was not justi-
fied by the supposed impossibility of performing the statutory duty
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or the difficulties involved in so doing, and that a railroad company
whose interests were affected was entitled to the writ of mandamus.
P. 187.

Reversed.

THE case is stated in the opinion.

Myr. Louts Marshall and Mr. Samuel W. Moore, with
whom Mr. Samuel Untermyer was on the brief, for plain-
tiff in error.

Mr. P. J. Farrell for defendant in error:

To estimate the present cost of condemnation and dam-
ages or of purchase of lands included in plaintiff in error’s
railroad is impossible, because it necessarily involves un-
warrantable and unlawful assumptions.

In the Minnesota Rate Cases, 230 U. S. 352, this court
entertained the opinion that an estimate of the present
cost of acquisition of the lands included in the right of way,
yards, and terminals of a carrier could be made only upon
the theory that the railroad would be removed before the
estimate would be made, and it is apparent that no other
theory would be tenable. The court points out that upon
the assumption of the nonexistence of the railroad it is
impossible for anyone to describe either the conditions
that would exist or the exigencies of the hypothetical
owners of the property, and says in emphatic language
that an attempt to estimate what would be the actual cost
of acquiring the right of way under such circumstances
would be to indulge in mere speculation. In other words,
this court says that what plaintiff in error is asking the
court to require the Commission to do cannot, as a matter
of law, be done. The court, however, does not stop here.
It proceeds to demonstrate why such an estimate cannot
be made. It shows that the uses and values of lands in the
vicinity of the railroad are largely the result of the con-
struction and operation of the railroad; that it would be
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impossible to determine the extent to which such uses and
values have been so influenced, and that to assume that
they would not be affected if the railroad were removed,
and base upon that theory an estimate of reacquiring the
lands, or its equivalent, an estimate of the present cost of
condemnation and damages, or of purchase, would be
improper and unjustifiable and produce a result which
could not be accepted as evidence by a court. This court
clearly states, in substance, that the estimate of present
cost of condemnation and damages, or of purchase, which
plaintiff in error is asking the court to compel the Commis-
sion to make is an estimate which is wholly beyond reach
of any process of rational determination. In this connec-
tion it points out that the appraisers of the lands involved
in the Minnesota Rate Cases, in an attempt to estimate
the cost of acquiring the lands, were presented with an
impossible hypothesis.

As shown in the answer herein, the evidence introduced
before the Commission in connection with the valuation
of the lands included in plaintiff in error’s railroad estab-
lishes that at the time the railroad was constructed a por-
tion of said lands was donated to, and another portion
purchased by, plaintiff in error, and that plaintiff in error
obtained title to still another portion through condemna-
tion proceedings. It is evident that, upon the assumption
of the removal of the railroad and its reproduction, it is
impossible to ascertain the portion of said lands which
would be so donated, or the portion thereof which would
have to be purchased by plaintiff in error, or the portion
thereof plaintiff in error would have to acquire title to
through condemnation proceedings.

It is further apparent that the removal of the railroad
and its immediate reproduction would not damage in any
manner or to any extent any of the lands adjoining or
adjacent to the railroad or the owners of such adjoining
or adjacent lands.
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It is also clear that to determine, upon the assumption
of the removal of the railroad, that the title to the lands
included therein would revert to or be vested in the owners
of said adjoining lands, would be unjustifiable and im-
proper.

The court will not, by issuing a writ of mandamus, re-
quire something to be done which it is impossible to do.
Silsby Mfg. Co. v. Allentown, 153 Pa. St. 319.

The decision of this court in the Minnesota Rate Cases
is directly in point and should be given controlling influ-
ence. Chicago & Northwestern Ry. Co. v. Smith, 210 Fed.
Rep. 632; Louisnlle & Nashville R. R. Co. v. Railroad
Commission, 208 Fed. Rep. 35; Ann Arbor R. R. Co. v.
Fellows, 236 Fed. Rep. 387.

This court has approved the Commission’s interpreta-
tion of the court’s decision in the Minnesota Rate Cases.
See Denver v. Denver Union Water Co., 246 U. S. 178.

In finding the present market value of plaintiff in error’s
common-carrier lands, as measured by the ‘“fair average
of the normal market value of lands in the vicinity having
a similar character,” the Commission must of course con-
sider conditions as they now are, including the existence
of the railroad, but in estimating what it would cost to
reacquire such lands, that is, the reproduction cost, or the
present cost of condemnation and damages or of purchase,
of the lands, the Commission would have to treat the rail-
road as nonexistent and speculate, enter into the realm
of mere conjecture, as to what the market value of the
lands would be under such circumstances.

Plaintiff in error’s contention that it will lose something
to which it is entitled, unless the remedy it asks for is ap-
plied, is based upon speculation, and is not justified by
the facts. It is asking the court to assist it in obtaining
for its common-carrier lands a special railway value, in
excess of the amount invested in them and beyond the
value of similar property owned by others.
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Mr. W. G. Brantley, Mr. Sanford Robinson and Mr.
Leslie Craven, by leave of court, filed a brief as amict curice.

Mg. Cuier Justice WHiTE delivered the opinion of the
court.

The Act of Congress of March 1, 1913, e. 92, 37 Stat.
701, amending the ‘“Act to regulate commerce,” imposed
the duty upon the Interstate Commerce Commission
(§ 19a) to ‘“‘investigate, ascertain, and report the value
of all the property owned or used by every common carrier
subject to the provisions of this Act.”” Specifying the
steps to be taken in the performance of the general duties
thus imposed, the same section commanded as follows:

“First. In such investigation said commission shall
ascertain and report in detail as to each piece of property
owned or used by said common carrier for its purposes as
a common carrier . . . the cost of reproduction new,
the cost of reproduction less depreciation, and an analy-
sis of the methods by which these several costs are ob-
tained, and the reason for their differences, if any. )

““Second. Such investigation and report shall state in
detail and separately from improvements the original
cost of all lands, rights of way, and terminals owned or
used for the purposes of a common carrier, and ascer-
tained as of the time of dedication to public use, and the
present value of the same, and separately the original
and present cost of condemnation and damages or of pur-
chase in excess of such original cost or present value.

* * % * * * * *

“Fifth. . . [7th par.]. Whenever the commission
shall have completed the tentative valuation of the
property of any common carrier, as herein directed, and
before such valuation shall become final, the commission
shall give notice by registered letter to the said car-
rier, . . . stating the valuation placed upon the sev-
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eral classes of property of said carrier, and shall allow
thirty days in which to file a protest of the same with the
commission. .

“If notice of protest is filed the commission shall fix a
time for hearing the same, and shall proceed as promptly
as may be to hear and consider any matter relative and
material thereto. . . . All final valuations by the
commission and the classification thereof shall be pub-
lished and shall be prima facie evidence of the value of the
property in all proceedings under the Act to regulate
commerce as of the date of the fixing thereof, and in all
judicial proceedings for the enforcement of the Act ap-
proved February fourth, eighteen hundred and eighty
seven, commonly known as ‘the Act to regulate commerce”’
and the various Acts amendatory thereof, and in all ju-
dicial proceedings brought to enjoin, set aside, annul, or
suspend, in whole or in part, any order of the Interstate
Commerce Commission.”

Pursuant to these requirements the Commission pro-
ceeded to investigate and report the value of the property
of the Kansas City Southern Railway Company. Upon
completing a tentative valuation, the Commission gave
the notice required by the statute to the Railway Com-
pany, which thereupon filed a protest against such valua-
tion on the ground that in making it the Commission had
failed to consider and include the ‘‘present cost of con-
demnation and damages or of purchase in excess of such
original cost or present value.”” Upon the subject of the
protest, the Railway Company took a large amount of
testimony and much was also taken by the Commission,
both parties having incurred considerable expense in the
matter.

Pending this situation, in order that the excessive ex-
pense of taking each individual parcel and showing what
it would cost to acquire it or a right of way over it by pur-
chase or condemnation might be avoided, an agreement
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was entered into between the Director of the Bureau of
Valuation of the Commission, C. A. Prouty, and the Rail-
way Company, that in the event the Commission should
decide that evidence upon the cost of acquiring land by
purchase or condemnation would be received by it, the
Bureau of Valuation would recommend to the Commission
the percentage or multiplier of the naked value of the
land, to be used for the purpose of reaching the railway
cost of acquiring the same.

At that time there was also pending a protest concern-
ing a tentative valuation made by the Commission as to
the property of the Texas Midland Railroad Company,
raising the same question as to error committed in failing
to carry out the provisions of the statute concerning the
present cost of condemnation, ete., in which case the Com-
mission overruled the protest, holding that the provision
of the statute in question was not susceptible of being en-
forced or acted upon for reasons stated by the Commis-
sion in part as follows (1 I. C. C. Val. Rep. 54 et seq.):

‘“However, the direction in paragraph ‘Second’ for the
ascertainment of the present cost of condemnation and
damages or of purchase in effect calls for a finding as to
the cost of reproduction of these lands. Must this be
done, and can this be done? It seems elementary that
the cost of reproduction can be estimated only by assum-
ing that the thing in question is to be produced again, and
that if it is to be produced again, it is to be taken as not
existent. It seems sophistry to contend that the lands of
the railroad can be produced again at a cost to the rail-
road without first making the assumption that they are
no longer lands of the railroad; and this necessary assump-
tion carries with it the mental obliteration of the railroad
itself.

“Considerable testimony was produced to the effect
that in the acquisition of a railroad right of way it is nec-
essary for the carrier to pay sums in excess of the value of
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the land if measured by the present or market value of
similar contiguous lands, and this because of the elements
which have been enumerated and embraced in the pro-
test, such as cost of acquisition, damages to the severed
property, cost of buildings and other improvements, ac-
crued taxes-and various incidental rights.
* % 3 * * * * ¥

“We are unable to distinguish between what is sug-
gested by the carrier in this record and nominally required
by the act and what was condemned by the court [in the
Minnesota Rate Cases] as beyond the possibility of rational
determination; nor is there any essential difference in the
actual methods there employed and those now urged
upon us. Before we can report figures as ascertained, we
must have a reasonable foundation for our estimate, and
when, as here, if the estimate can be made only upon in-
admissible assumptions, and upon impossible hypotheses,

such as those pointed out by the Supreme Court in the
opinion quoted, our duty to abstain from reporting as an
ascertained fact that which is incapable of rational ascer-

tainment, is clear.
* * * % & ] % %

“Because of the impossibility of making the self-con-
tradictory assumptions which the theory requires when
applied to the carrier’s lands, we are unable to report the
reproduction cost of such lands or its equivalent, the
present cost of acquisition and damages, or of purchase in
excess of present value. The present value of lands as
found by us appears in the final valuation, appended
hereto.”

Applying the ruling thus made to the protest which was
pending in this case, the Commission gave notice to the
Railway that the agreement made with the Director of
the Bureau of Valuation concerning the method of proof
would be treated as not further operative; and thereafter
when an offer was made by the Railway before an exam-
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iner of the Commission of further testimony concerning
the subject in hand, it was excluded because in conflict
with the ruling announced in the Midland Case. The
Commission sustained this action of the examiner on the
ground that that officer had rightly held that the ruling
in the M+dland Case was controlling; and the: Commission
therefore decided that no further testimony on the par-
ticular subject would be heard in this case, and that it
would make no report concerning that subject.

This suit was then brought to obtain a mandamus to
compel the Commission to hear the proof and act upon it
under the statute. The amended petition, after reciting
the facts as we have outlined them and making the appro-
priate formal averments to justify resort to mandamus,
alleged:

“That the refusal of respondent to investigate and find
such present cost of condemnation and damages or of pur-
chase in excess of original cost or present value of relator’s
lands will result in great wrong and injury to relator; by
way of illustration, such refusal will result in a finding by
respondent of a value of but $60,000 with respect to par-
cels of land acquired by relator by judicial award in con-
demnation proceedings during four years immediately
preceding such valuation at an actual cost to relator of
$180,000; and in the aggregate will result in a finding with
respect to said lands at least $5,000,000 less than the
value so directed by the Act of Congress above mentioned
to be found.”

It was further averred, with considerable elaboration,
that the petitioner stood ready to produce proof to meet
the requirements of the statute which was neither spec-
ulative nor impossible to be acted upon, since it would
conform to the character of proof usually received in
judicial proceedings involving the exercise of eminent
domain.

The Commission in its answer, either stating or con-
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ceding the history of the case as we have recited it, and
summarily reiterating the grounds for the refusal by the
Commission to receive the proof or report concerning it,
challenged the right to the relief sought. A demurrer to
the answer as stating no defense was overruled by the
trial court, which denied relief without opinion. In the
Court of Appeals, two judges sitting, the judgment of
the trial court was affirmed by a divided court, also with-
out opinion, and the case is here on writ of error to review
that judgment.

It is obvious from the statement we have made, as well
as from the character of the remedy invoked, mandamus,
that we are required to decide, not a controversy growing
out of duty performed under the statute, but one solely
involving an alleged refusal to discharge duties which the
statute exacts. Admonishing, as this does, that the issue
before us is confined to a consideration of the face of the
statute and the non-action of the Commission in a matter
purely ministerial, it serves also to furnish a ready solu-
tion of the question to be decided, since it brings out in
bold contrast the direct and express command of the
statute to the Commission, to act concerning the subject
in hand, and the Commission’s unequivocal refusal to
obey such command.

It is true that the Commission held that its non-action
was caused by the fact that the command of the statute
involved a consideration by it of matters ‘“‘beyond the
possibility of rational determination,” and called for ‘““in-
admissible assumptions,” and the indulging in ‘‘impossible
hypotheses’ as to subjects ‘‘incapable of rational ascer-
tainment,” and that such conclusions were the necessary

consequence of the Minnesota Rate Cases, 230 U. S. 352.
"~ We are of opinion, however, that, considering the face
of the statute and the reasoning of the Commission, it
results that the conclusion of the Commission was errone-
ous, an error which was exclusively caused by a mistaken
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conception by the Commission of its relation to the sub-
ject, resulting in an unconscious disregard on its part of
the power of Congress and an unwitting assumption by
the Commission of authority which it did not possess.
And the significance which the Commission attributed to
the ruling in the Minnesota Rate Cases, even upon the as-
sumption that its view of the ruling in those cases was not
a mistaken one, but illustrates in a different form the dis-
regard of the power of Congress which we have just
pointed out, since, as Congress indisputably had the au-
thority to impose upon the Commission the duty in ques-
tion, it is impossible to conceive how the Minnesota Rate
ruling could furnish ground for refusing to carry out the
commands of Congress, the cogency of which considera-
tion is none the less manifest though it be borne in mind
that the Minnesola Rate Cases were decided after the
passage of the act in question.

Finally, even if it be further conceded that the subject-
matter of the valuations in question which the act of Con-
gress expressly directed to be made necessarily opened a
wide range of proof and called for the exercise of close
serutiny and of serupulous analysis in its consideration
and application, such assumption, we are of opinion, af-
fords no basis for refusing to enforce the act of Congress,
or what is equivalent thereto, of exerting the general
power which the act of Congress gave, and at the same
time disregarding the essential conditions imposed by
Congress upon its exercise.

The judgment of the Court of Appeals ts therefore reversed
with directions to reverse that of the Supreme Court and
direct the Supreme Court to grant a writ of mandamus
in conformity with this opinion.
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EISNER, AS COLLECTOR OF UNITED STATES
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TRICT OF THE STATE OF NEW YORK, ». MA-
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ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR
THE SOUTHERN DISTRICT OF NEW YORK.

No. 318. Argued April 16, 1919; restored to docket for reargument
May 19, 1919; reargued October 17, 20, 1919.—Decided March 8, 1920.

Congress was not empowered by the Sixteenth Amendment to tax, as
income of the stockholder, without apportionment, a stock dividend
made lawfully and in' good faith against profits accumulated by the
corporation since March 1,1913. P.201. Towne v. Eisner, 245 U. S.
418.

The Revenue Act of September 8, 1916, c. 463, 39 Stat. 756, plainly

evinces the purpose of Congress to impose such taxes and is to that
extent in conflict with Art. I, § 2, cl. 3, and Art. 1, § 9, cl. 4, of the
Constitution. Pp. 199, 217.

These provisions of the Constitution necessarily limit the extension,
by construction, of the Sixteenth Amendment. P. 205.

What is or is not “income’ within the meaning of the Amendment
must be determined in each case according to truth and substance,
without regard to form. P. 206.

Income may be defined as the gain derived from capital, from labor,
or from both combined, including profit gained through sale or con-
version of capital. P. 207.

Mere growth or increment of value in a capital investment is not in-
come; income is essentially a gain or profit in itself of exchangeable
value, proceeding from capital, severed from it, and derived or re-
ceived by the taxpayer for his separate use, benefit and disposal. Id.

A stock dividend—evincing merely a transfer of an accumulated sur-
plus to the eapital account of the corporation—takes nothing from
the property of the corporation and adds nothing to that of the share-
holder; a tax on such dividends is a tax on capital increase and not
on income, and to be valid under the Constitution such taxes must
be apportioned according to population in the several States. P.208.
Affirmed.
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THE case is stated in the opinion.

Mr. Assistant Attorney General Frierson for plaintiff in
error:

Stockholders have such an interest in the earnings and
profits of a corporation that the same are within the power
of Congress to tax as income even before they are divided.
Collector v. Hubbard, 12 Wall. 1; Southern Pacific Co. v.
Lowe, 247 U. 8. 330, 336; Lynch v. Turrish, 247 U. S. 221,
228; Bailey v. Railroad Co., 22 Wall. 604, 635, 636; Lynch
v. Hornby, 247 U. S. 339, 343

The right of Congress to tax undivided profits cannot
be destroyed by the issuance of stock certificates to rep-
resent them; and, since the certificates of stock in this case
represent earnings of the corporation accrued subsequently
to March 1, 1913, they are clearly made taxable as in-
come by the Act of 1916, c. 463, 39 Stat. 756. Peabody
v. Eisner, 247 U. 8. 347; Bailey v. Railroad Co., 22 Wall.
604, 635; Swan Brewery Co., Ltd., v. Rex, [1914] A. C.
231, 234-236.

Towne v. Eisner, 245 U. S. 418, does not control this
case. (1) It merely decides that the stock dividends then
before the court, paid out of earnings accrued prior to
March 1, 1913, were not income within the meaning of the
Act of 1913. Nothing said in the opinion can be construed
as challenging the power of Congress to tax, as the in-
come of stockholders, the profits of a corporation even
before they are divided, and much less to tax a certificate
of stock issued to represent such profits. (2) The most
that can be said of the opinion is that it holds that the
term “‘dividend” in its ordinary acceptation does not in-
clude stock dividends, and that since the Act of 1913 used
the term ““dividend”” without qualification stock dividends
were not taxable under it. Gibbons v. Mahon, 136 U. S, 549,
559,560. (3) The Actof 1916, however expresslytaxesstock
dividends, and hence Towne v. Eusner is not controlling.
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The case of Lynch v. Hornby, 247 U. S. 339, holding
that cash dividends are to be treated as income for the
year in which received, whether paid out of earnings ac-
cruing before or after March 1, 1913, in view of the reasons
stated for the holding, would not have been inconsistent
with a holding that stock dividends were taxable when
representing earnings accruing after March 1, 1913, but
not taxable when representing earnings accruing before
that date.

But whether such holdings would have been inconsist-
ent or not, the holding in Lynch v. Hornby is not con-
trolling in this case, since the Act of 1916 makes it plain
that dividends, whether paid in cash or stock, are to be
taxed only when they represent earnings accruing after
March 1, 1913.

While Gibbons v. Mahon, supra, holds that as between
a life tenant and a remainderman stock dividends are not
income, that case arose in the District of Columbia, in-
volves no federal question, and is not controlling in similar
cases arising in the state courts. As a matter of fact, most
of the state courts have adopted a different ruling and
hold that stock dividends are income. In the Act of 1916,
therefore, Congress was clearly within its power when it
declared that by ‘‘dividends” it meant either cash or
stock dividends in accordance with the meaning of the
term as understood and construed by the courts of most
of the States. Pritchitt v. Nashville Trust Co., 96 Tennessee,
472; Thomas v. Gregg, 78 Maryland, 545; McLouth v. Hunt,
154 N. Y. 179; Will of Pabst, 146 Wisconsin, 330; Lord v.
Brooks, 52 N. H. 72; Hite v. Hite, 93 Kentucky, 257;
Moss’s Appeal, 83 Pa. St. 264; Paris v. Parts, 10 Ves. Jr.
184; Tax Commissioner v. Putnam, 227 Massachusetts,
522; Matter of Osborne, 209 N. Y. 450; Goodwin v. Mc-
Gaughey, 108 Minnesota, 248.

The ultimate object of corporate business is gain to the
stockholders. This gain always and necessarily first ap-
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pears in the shape of undivided profits which are held in
trust for them. When, later, dividends are declared, the
cash or stock received by a stockholder is the same gain
converted into a concrete form for the convenient pay-
ment, transfer, or definite assignment to him of his share
of the previously undivided profits.

The Government is under no delusions as to the nature
of a stock dividend, or as to what it accomplishes. It
serves to readjust the evidence of ownership by which the
stockholder previously held his share of both capital and
undivided profits. His share of profits is invested for
him in the stock of the company. The profits are segre-
gated from his former capital and he has a separate certif-
icate representing his invested profits or gains. It is, of
course, conceded that this transaction does not, of itself;
make the stockholder richer than he was before. The
Government readily agrees that there has been a mere
change in form of that which already belonged to the stock-
holder and that what was not income before is not income
after a stock dividend. But this contention of defendant
in error proves too much and destroys her case. Her share
of undivided profits which has, by undergoing a mere
change of form, become 198 shares of stock, was itself
income within the power of Congress to tax. Unless its
change of form destroyed its previous character it was still
income. It is defendant in error and not the Government
who must rely upon the change of form for success in this
case. The Government claims the right to tax gains when
wearing a new dress only when they were taxable in their
old dress. The defendant in error’s contention cannot
succeed unless the new dress destroys the power to tax
which existed before it was put on.

So far as what they serve to transfer or assign to stock-
holders is concerned, there are but two points of difference
between cash dividends and stock dividends. By a cash
dividend, a corporation transfers to a stockholder his
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share of corporate earnings in money, while, in the case
of a stock dividend, it first invests the earnings in its busi-
ness and then issues to each stockholder new shares of
stock of the same par value as his share of the earnings or,
to use other words, invests each stockholder’s share of the
earnings in its own stock at par and delivers to him the
stock so purchased. In either case, he simply gets, in a
concrete form, the actual gains he has derived from his
invested capital.

The other point of difference is that a cash dividend
may serve either to distribute profits or return capital. A
stock dividend, on the other hand, never contemplates a
reduction in capital but, on the contrary, necessarily im-
plies an increase in capital to be represented by the new
shares. It can never, therefore, serve to return capital,
but that which, in the form of new stock, it assigns to each
stockholder, is always a share of corporate earnings or
gains. In other words, a cash dividend may or may not
distribute gains, but a stock dividend cannot, under any
circumstances, distribute, assign, or transfer anything
else.

If the constitutional power exists to tax corporate earn-
ings when they are passed to the stockholder by means
of a cash dividend, no reason is perceived why the same
power does not exist to tax the same earnings when they
are passed to him, in an equally concrete form, by means
of a stock dividend.

Stock issued as a dividend is property in every sense
that any other thing of value is property.

The Act of 1916 taxes gains derived from capital in-
vested in corporate stocks, that is, shares of corporate
gains or profits. It does not tax dividends per se but
merely uses them to indicate the form in which such gains
shall be taxed and to mark the time when the tax shall be
collected. And, in the case of stock dividends, it uses the
stock issued to measure the amount of the gains.
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The substance of the Act of 1916 is that no corporate
earnings are taxed as distributed gains which might not
have been taxed as undivided profits when they accrued,
and all such earnings which might have been taxed as un-
divided profits are taxed when distributed.

Before a dividend, one certificate is the evidence of a
stockholder’s ownership of a share of capital and also a
share of profits. When he receives a cash dividend the
value of his certificate is reduced and the money received
measures the gain which his investment has yielded.
When he receives a stock dividend, the par value of his
new certificate measures his gains. As the fruit or result
of his investment, something of value, which is distinct
from his original capital and distinct from the corpora-
tion’s ownership of its assets, has come to him.

The fact that a stockholder is no richer immediately
after than immediately before a stock dividend is wholly
unimportant. Neither is he made richer by a cash divi-
dend.

The important fact is that, assuming the profits have
been earned since March 1, 1913, he has, in either case,
become richer since that date through the earnings of his
invested capital. Congress has seen fit to say that these
earnings may accumulate free from tax until they are de-
livered to him either as cash or in stock. His gain comes,
not from the declaration of a dividend of any kind, but
from what his capital has earned. The only effect of the
dividend is to fix the date upon which, under the law, his
share of corporate earnings, previously accrued, becomes
taxable.

Mpvr. Charles E. Hughes, with whom Mr. George Welwood
Murray was on the briefs, for defendant in error:

The tax in question is not laid with respect to the tax-
payer’s interest in undivided corporate profits as constitu-
ting income to the taxpayer, or upon the ‘‘stock dividend”’
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as the form or dress in which a previous gain or income to
the taxpayer appears. The tax is laid upon the ‘‘stock
dividend” as constituting income in itself.

Undivided corporate profits are not income to the stock-
holder. It is of the essence of income that it should be
realized. Potentiality is not enough. Book entries or
opinions of increase are not income. Income necessarily
implies separation and realization. The increase of the
forest is not income until it is cut. The increase in the
value of lands due to the growth and prosperity of the
community is not income until it is realized. Where in-
vestments are concerned, there is no income until there has
been a separate, realized gain. When a corporation earns
profits, it receives money over the amount of its expendi-
tures. The money belongs to the corporation; the profits
are the property of the corporation. If the corporation
distributes its earnings in dividends, properly so-called,
that is, in money, or in property in specte, the stockholder
has realized a gain and that gain is income. The share-
holder has simply his share, his interest, in the corporate
enterprise. The corporation must, of course, pay its in-
come tax upon its profits, but there is no income to the
shareholder unless he receives it. His share interest is a
“capital”’ interest.

This distinction is not a form or technicality. It is a
vital distinetion inherent in corporate organization. The
interest of the shareholder is a distinet interest. The
profits of the corporation are not his profits. This dis-
tinction between the title of a corporation and the interest
of its shareholders in the property of the corporation, in-
cluding its earnings, has been authoritatively established
by two lines of decisions of this court in cases involving
the power of taxation:

(1) Van Allen v. The Assessors, 3 Wall. 573, 584; People
v. Commissioners, 4 Wall. 244; Bradley v. People, 4 Wall.
459; Natronal Bank v. Commonwealth, 9 Wall. 353, 358,




196 OCTOBER TERM, 1919.

Argument for Defendant in Error. 252 U. 8.

359; Owensboro National Bank v. Owensboro, 173 U. S. 664,
680; Evansuille Bank v. Britton, 105 U. S. 322; Cleveland
Trust Co. v. Lander, 184 U. S. 111; Home Savings Bank v.
Des Moines, 205 U. S. 503; Rogers v. Hennepin County,
240 U. S. 184.

(2) Bank of Commerce v. Tennessee, 161 U. S. 134, 146;
Shelby County v. Union & Planters’ Bank, 161 U. S. 149,
153-154; Wright v. Georgia R. R. & Banking Co., 216 U.
S. 420, 425; Farrington v. Tennessee, 95 U. S. 679; Sturges
v. Carter, 114 U. 8. 511; Tennessee v. Whatworth, 117 U.
S. 129; New Orleans v. Houston, 119 U. S. 265; New Or-
leans v. Citizens’ Bank, 167 U. 8. 371; Powers v. Detroit,
Grand Haven &c. Ry. Co., 201 U. S. 543.

When the question of the nature of the shareholder’s
interest in undivided profits came before this court in
Gibbons v. Mahon, 136 U. S. 549, the question was carefully
considered and explicitly determined. The court pointed
out the distinction between the money earned by the cor-
poration and the shareholder’s income, and ruled ex-
pressly that the interest of the shareholder in the accumu-
lated earnings of the corporation, as a part of his share
interest, was capital and not income, so long as the earn-
ings were held and invested by the corporation as a part
of its corporate property. See Towne v. Eisner, 245 U.
S. 418.

The case of Collector v. Hubbard, 12 Wall. 1, arose under
a provision that gains and profits of certain companies
should be included in estimating the annual gains, profits
or income of any person entitled to the same, whether
divided or otherwise. The object was to insure the pay-
ment of the tax upon the earnings of the corporation (see
Gibbons v. Mahon, 136 U. S. 549, 560). It was a crude
method of reaching the corporate earnings and was the
only tax imposed with respect to those earnings. A
shareholder was to be taxed upon the increment supposed
to have been added to the value of his share by his pro-
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portionate interest in the undivided profits. This, as a
matter of statutory construction, is clear enough. But it
by no means follows that this increment was income to
the shareholder, when it becomes necessary to distinguish
between a tax on income and a direct tax on the capital
investment.

The Hubbard Case was dealing with the mere fact of
the increment and did not deal with its nature, as the
court in the Gibbons Case was called upon to deal. The
reason why the court in the Hubbard Case was not called
upon to define the nature of the increment, beyond the
fact that it was property, is apparent from the absence of
any controversy over a constitutional question, and from
the opinion entertained at the time with respect to what
was a direct and what was an indirect tax under the
Federal Constitution; accepting the view then enter-
tained of direct and indirect taxes, the decision was
unassailable.

It was not necessary for Mr. Justice Clifford, in the ab-
sence of the debate which about twenty-five years later
took place in Pollock v. Farmers’ Loan & Trust Co., 157
U. S. 429; 158 U. 8. 601, to go further. When, however,
the court had occasion to deal with the precise question,
in Gibbons v. Mahon, it stated its conclusion emphatically,
and without the slightest reservation, that whatever in-
crement there was, through undivided profits held and
invested by the corporation, to the share of the stock-
holder, was capital and not income. But the increment
in the Hubbard Case was nothing but an aceretion to cap-
ital. It was not a separated, realized gain. It was not
income. Hence, under the doctrine of the Pollock Case
and the doctrine now applicable to all cases where a cap-
ital interest is taxed, the tax could not validly be laid
except as an apportioned direct tax. [Bailey v. Railroad
Co., 22 Wall. 604, and recent cases cited by the Govern-
ment, distinguished.]
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Income is the gain, come to fruition, from capital, from
labor, or from both combined. This is sound doctrine
both in law and in economics. Income of a corporation
is not income of a shareholder until distributed. A “stock
dividend” is not income. It does not constitute a distri-
bution of anything; it is a mere readjustment of capital.
Stratton’s Independence v. Howbert, 231 U. S. 399, 415;
Doyle v. Mitchell Bros. Co., 247 U. 8. 179, 185; Lynch v.
Hornby, 247 U. 8. 339, 343; Lynch v. Turrish, 247 U. S.
221, 231; Commissioners of Inland Revenue v. Blott [re-
ported in the London Times of July 25, 1919]; Seligman,
Income Tax, p. 19; ““The Economic Nature of the Stock
Dividend,” by Fairchild, Bulletin of National Tax Assn.,
vol. ITI, No. 7, April, 1918, p. 163; Seligman, ‘“ Are Stock
Dividends Income,” American Economic Review, vol.
IX, No. 3, p. 517; Peabody v. Eisner, 247 U. S. 347;
Towne v. Evsner, 245 U. S. 418, 426; Union Trust Co. v.
Coleman, 126 N. Y. 433, 438.

The tax in question is an income tax and cannot be
sustained as anything else.

Mr. George W. Wickersham and Mr. Charles Robinson
Smith, by leave of court, filed a brief as amict curie:

The prineciple laid down by this court in two well-con-
sidered cases (Gibbons v. Mahon, 136 U. S. 549, and
Towne v. Eisner, 245 U. S. 418), that stock dividends rep-
resent capital and do not constitute income is based on
sound economic reasoning.

Although Collector v. Hubbard, 12 Wall. 1, is plainly
distinguishable from the case at bar, it is inconsistent both
with other and later rulings of this court and with sound
economics. It tends to block the way to a consistent, har-
monious and logical system of income taxation and it
should be expressly overruled. As upholding a tax on
property except by apportionment under Art. I, § 2, of the
Constitution, it has been overruled by Pollock v. Farmers’
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Loan & Trust Co., 157 U. S. 429; 158 U. S. 601. In so far
as it assumes an equivalency between the property and
the income of the corporation and the shares of stock in
the names of the stockholders for taxation purposes, it
has been implicitly overruled by a long series of authorities
in this court. The suggestion that this court has in other
cases cited Collector v. Hubbard or its principle with
approval except upon altogether minor points is er-
roneous.

The stock dividend is in reality not a dividend at all.
It is a mere certified expression of an undivided surplus
and its capitalization. Whatsoever gain there may be in
either case to the stockholder is a capital gain. Capital
gains (being mere increases in valuation) are not income
until realized. The gains that come with stock dividends
when stock is sold are realized capital gains—the same in
nature and similarly taxable as those gains that are made
with any stock that is sold at an advance. Inasmuch as
undivided corporate earnings cannot be taxed as income
against the stockholder—so the stock certificates issued
merely to represent these may not be so taxed, until the
gain be realized in some form by sale.

Mg. Justice PrrNey delivered the opinion of the
court.

This case presents the question whether, by virtue of
the Sixteenth Amendment, Congress has the power to
tax, as income of the stockholder and without apportion-
ment, a stock dividend made lawfully and in good faith
against profits accumulated by the corporation since
March 1, 1913.

It arises under the Revenue Act of September 8, 1916,
c. 463, 39 Stat. 756, et seq., which, in our opinion (notwith-
standing a contention of the Government that will be
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noticed), plainly evinces the purpose of Congress to tax
stock dividends as income.!

The facts, in outline, are as follows:

On January 1, 1916, the Standard Oil Company of
California, a corporation of that State, out of an author-
ized capital stock of $100,000,000, had shares of stock
outstanding, par value $100 each, amounting in round
figures to $50,000,000. In addition, it had surplus and
undivided profits invested in plant, property, and business
and required for the purposes of the corporation, amount-
ing to about $45,000,000, of which about $20,000,000 had
been earned prior to March 1, 1913, the balance thereafter.
In January, 1916, in order to readjust the capitalization,
the board of directors decided to issue additional shares
sufficient to constitute a stock dividend of 50 per cent. of
the outstanding stock, and to transfer from surplus ac-
count to capital stock account an amount equivalent to
such issue. Appropriate resolutions were adopted, an
amount equivalent to the par value of the proposed new
stock was transferred accordingly, and the new stock
duly issued against it and divided among the stockholders.

Defendant in error, being the owner of 2,200 shares of
- the old stock, received certificates for 1,100 additional

1TITLE I.—INCOME TAX.
PART I.—ON INDIVIDUALS.

Sec. 2 (a) That, subject only to such exemptions and deductions as
are hereinafter allowed, the net income of 4 taxable person shall include
gains, profits, and income derived . . . | also from interest, rent,
dividends, securities, or the transaction of any business carried on for
gain or profit, or gains or profits and income derived from any source
whatever: Provided, That the term “dividends” as used in this title
shall be held to mean any distribution made or ordered to be made by a
corporation, . . . out of its earnings or profits accrued since
Marech first, nineteen hundred and thirteen, and payable to its share-
holders, whether in cash or in stock of the corporation, . . . which
stock dividend shall be considered income, to the amount of its cash
value.
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shares, of which 18.07 per cent., or 198.77 shares, par
value $19,877, were treated as representing surplus earned
between March 1, 1913, and January 1, 1916. She was
called upon to pay, and did pay under protest, a tax im-
posed under the Revenue Act of 1916, based upon a sup-
posed income of $19,877 because of the new shares; and
an appeal to the Commissioner of Internal Revenue having
been disallowed, she brought action against the Collector
to recover the tax. In her complaint she alleged the above
facts, and contended that in imposing such a tax the Rev-
enue Act of 1916 violated Art. I, § 2, el. 3, and Art. 1, § 9,
cl. 4, of the Constitution of the United States, requiring
direct taxes to be apportioned according to population,
and that the stock dividend was not income within the
meaning of the Sixteenth Amendment. A general de-
murrer to the complaint was overruled upon the authority
of Towne v. Eisner, 245 U. 8. 418; and, defendant having
failed to plead further, final judgment went against him.
To review it, the present writ of error is prosecuted.

The case was argued at the last term, and reargued at
the present term, both orally and by additional briefs.

We are constrained to hold that the judgment of the Dis-
trict Court must be affirmed: First, because the question
at issue is controlled by Towne v. Eisner, supra; secondly,
because a reéxamination of the question, with the addi-
tional light thrown upon it by elaborate arguments, has
confirmed the view that the underlying ground of that de-
cision is sound, that it disposes of the question here pre-
sented, and that other fundamental considerations lead
to the same result.

In Towne v. Eisner, the question was whether a stock
dividend made in 1914 against surplus earned prior to
January 1, 1913, was taxable against the stockholder under
the Act of October 3, 1913, c. 16, 38 Stat. 114, 166, which
provided (§ B, p. 167) that net income should include
““dividends,” and also ‘‘gains or profits and income de-
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rived from any source whatever.” Suit having been
brought by a stockholder to recover the tax assessed
against him by reason of the dividend, the District Court
sustained a demurrer to the complaint. 242 Fed. Rep.
702. The court treated the construction of the act as in-
separable from the interpretation of the Sixteenth Amend-
ment; and, having referred to Pollock v. Farmers’ Loan &
Trust Co., 158 U. S. 601, and quoted the Amendment,
proceeded very properly to say (p. 704): ‘It is manifest
that the stock dividend in question cannot be reached by
the Income Tax Act, and could not, even though Congress
expressly declared it to be taxable as income, unless it is
in fact income.” It declined, however, to accede to the
contention that in Gibbons v. Mahon, 136 U. 8. 549, “‘stock
dividends” had received a definition sufficiently clear to
be controlling, treated the language of this court in that
case as obiter dictum in respect of the matter then before
it (p. 706), and examined the question as res mova, with
the result stated. When the case came here, after overrul-
ling a motion to dismiss made by the Government upon
the ground that the only question involved was the con-
struction of the statute and not its constitutionality, we
dealt upon the merits with the question of construction
only, but disposed of it upon consideration of the essential
nature of a stock dividend, disregarding the fact that the
one in question was based upon surplus earnings that ac-
crued hefore the Sixteenth Amendment took effect. Not
only so, but we rejected the reasoning of the District
Court, saying (245 U. S. 426): ‘“Notwithstanding the
thoughtful discussion that the case received below we
cannot doubt that the dividend was capital as well for the
purposes of the Income Tax Law as for distribution be-
tween tenant for life and remainderman. What was said
by this court upon the latter question is equally true for
the former. ‘A stock dividend really takes nothing from
the property of the corporation, and adds nothing to the
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interests of the shareholders. Its property is not dimin-
ished, and their interests are not increased. . . . The
proportional interest of each shareholder remains the same.
The only change is in the evidence which represents that
interest, the new shares and the original shares together
representing the same proportional interest that the orig-
inal shares represented before the issue of the new ones.’
Gibbons v. Mahon, 136 U. S. 549, 559, 560. In short, the
corporation is no poorer and the stockholder is no richer
than they were before. Logan County v. United States,
169 U. S. 255, 261. If the plaintiff gained any small ad-
vantage by the change, it certainly was not an advantage
of $417,450, the sum upon which he . was taxed.

What has happened is that the plaintiff’s old certlﬁeates
have been split up in effect and have diminished in value
to the extent of the value of the new.”

This language aptly answered not only the reasoning of
the District Court but the argument of the Solicitor Gen-
eral in this court, which discussed the essential nature of
a stock dividend. And if, for the reasons thus expressed,
such a dividend is not to be regarded as ‘‘income’ or
““dividends”” within the meaning of the Act of 1913, we
are unable to see how it can be brought within the mean-
ing of “‘incomes” in the Sixteenth Amendment; it being
very clear that Congress intended in that act to exert its
power to the extent permitted by the Amendment. In
Towne v. Eisner it was not contended that any construc-
tion of the statute could make it narrower than the con-
stitutional grant; rather the contrary.

The fact that the dividend was charged against profits
earned before the Act of 1913 took effect, even before the
Amendment was adopted, was neither relied upon nor
alluded to in our consideration of the merits in that case.
Not only so, but had we considered that a stock dividend
constituted income in any true sense, it would have been
held taxable under the Act of 1913 notwithstanding it was
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based upon profits earned before the Amendment. We
ruled at the same term, in Lynch v. Hornby, 247 U. S. 339,
that a cash dividend extraordinary in amount, and in
Peabody v. Eisner, 247 U. S. 347, that a dividend paid in
stock of another company, were taxable as income al-
though based upon earnings that accrued before adoption
of the Amendment. In the former case, concerning ‘‘ cor-
porate profits that accumulated before the Act took
effect,” we declared (pp. 343-344): ‘“‘Just as we deem the
legislative intent manifest to tax the stockholder with re-
spect to such accumulations only if and when, and to the
extent that, his interest in them comes to fruition as in-
come, that is, in dividends declared, so we can perceive no
constitutional obstacle that stands in the way of carrying
out this intent when dividends are declared out of a pre-
existing surplus. . . . Congress was at liberty under
the Amendment to tax as income, without apportion-
ment, everything that became income, in the ordinary
sense of the word, after the adoption of the Amendment,
including dividends received in the ordinary course by a
stockholder from a corporation, even though they were
extraordinary in amount and might appear upon analy-
sis to be a mere realization in possession of an inchoate and
contingent interest that the stockholder had in a surplus
of corporate assets previously existing.”” In Peabody v.
Eisner (pp. 349-350), we observed that the decision of the
District Court in Towne v. Eisner had been reversed ‘‘only
upon the ground that it related to a stock dividend which
in fact took nothing from the property of the corporation
and added nothing to the interest of the shareholder, but
merely changed the evidence which represented that in-
terest;” and we distinguished the Peabody Case from the
Towne Case upon the ground that ‘‘the dividend of Balti-
more & Ohio shares was not a stock dividend but a distribu-
tion 1n specie of a portion of the assets of the Union Pacific.”

Therefore, Towne v. Eisner cannot be regarded as turn-
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ing upon the point that the surplus accrued to the company
before the act took effect and before adoption of the
Amendment. And what we have quoted from the opinion
in that case cannot be regarded as obiter dictum, it hav-
ing furnished the entire basis for the conclusion reached.
We adhere to the view then expressed, and might rest the
present case there; not because that case in terms decided
the constitutional question, for it did not; but because
the conclusion there reached as to the essential nature of
a stock dividend necessarily prevents its being regarded
as incomnie in any true sense.

Nevertheless, in view of the importance of the matter,
and the fact that Congress in the Revenue Act of 1916
declared (39 Stat. 757) that a “stock dividend shall be
considered income, to the amount of its cash value,” we
will deal at length with the constitutional question, in-
cidentally testing the soundness of our previous conclusion.

The Sixteenth Amendment must be construed in con-
nection with the taxing clauses of the original Constitu-
tion and the effect attributed to them before the Amend-
ment was adopted. In Pollock v. Farmers’ Loan & Trust
Co., 158 U. 8. 601, under the Act of August 27, 1894, c. 349,
§ 27, 28 Stat. 509, 553, it was held that taxes upon rents
and profits of real estate and upon returns from invest-
ments of personal property were in effect direct taxes upon
the property from which such income arose, imposed by
reason of ownership; and that Congress could not impose
such taxes without apportioning them among the States
according to population, as required by Art. I, § 2, cl. 3,
and § 9, cl. 4, of the original Constitution.

Afterwards, and evidently in recognition of the limita-
tion upon the taxing power of Congress thus determined,
the Sixteenth Amendment was adopted, in words lucidly
expressing the object to be accomplished: ‘‘ The Congress
shall have power to lay and collect taxes on incomes, from
whatever source derived, without apportionment among
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the several States, and without regard to any census or
enumeration.” As repeatedly held, this did not extend
the taxing power to new subjects, but merely removed the
necessity which otherwise might exist for an apportion-
ment among the States of taxes laid on income. Brush-
aber v. Unton Pacific R. R. Co.,2407T. S. 1, 17-19; Stanton
v. Baltic Mining Co., 240 U. S. 103, 112 et seq.; Peck &
Co. v. Lowe, 247 U. S. 165, 172-173.

A proper regard for its genesis, as well as its very clear
language, requires also that this Amendment shall not be
extended by loose construction, so as to repeal or modify,
except as applied to income, those provisions of the Con-
stitution that require an apportionment according to pop-
ulation for direct taxes upon property, real and personal.
This limitation still has an appropriate and important
function, and is not to be overridden by Congress or dis-
regarded by the courts.

In order, therefore, that the clauses cited from Article I
of the Constitution may have proper force and effect,
save only as modified by the Amendment, and that the
latter also may have proper effect, it becomes essential
to distinguish between what is and what is not ‘‘income,”
as the term is there used; and to apply the distinction, as
cases arise, according to truth and substance, without re-
gard to form. Congress cannot by any definition it may
adopt conclude the matter, since it cannot by legislation
alter the Constitution, from which alone it derives its
power to legislate, and within whose limitations alone that
power can be lawfully exercised.

The fundamental relation of ‘‘capital” to ‘‘income”
has been much discussed by economists, the former being
likened to the tree or the land, the latter to the fruit or
the crop; the former depicted as a reservoir supplied from
springs, the latter as the outlet stream, to be measured
by its flow during a period of time. For the present pur-
pose we require only a clear definition of the term “‘in-
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come,” as used in common speech, in order to determine
its meaning in the Amendment; and, having formed
also a correct judgment as to the nature of a stock
dividend, we shall find it easy to decide the matter at
issue.

After examining dictionaries in common use (Bouv.
L. D.; Standard Dict.; Webster’s Internat. Dict.; Century
Dict.), we find little to add to the succinct definition
adopted in two cases arising under the Corporation Tax
Act of 1909 (Stratton’s Independence v. Howbert, 231 U. S.
399, 415; Doyle v. Mitchell Bros. Co., 247 U. 8. 179, 185)—
“Income may be defined as the gain derived from capital,
from labor, or from both combined,” provided it be under-
stood to include profit gained through a sale or conversion
of capital assets, to which it was applied in the Doyle Case
(pp. 183, 185).

Brief as it is, it indicates the characteristic and dis-
tinguishing attribute of income essential for a correct
solution of the present controversy. The Government, al-
though basing its argument upon the definition as quoted,
placed chief emphasis upon the word ‘‘gain,” which was
extended to include a variety of meanings; while the sig-
nificance of the next three words was either overlooked
or misconceived.  Derived—from—capital”’ ;,—* the gain—
derived—from—capital,” etc. Here we have the essential
matter: not a gain accrutng fo capital, not a growth or in-
crement of value in the investment; but a gain, a profit,
something of exchangeable value proceeding from the
property, severed from the capital however invested or
employed, and coming in, being ‘derived,” that is, received
or drawn by the recipient (the taxpayer) for his separate
use, benefit and disposal;—that is income derived from
property. Nothing else answers the description.

The same fundamental conception is clearly set forth
in the Sixteenth Amendment—*‘incomes, from whatever
source derived”’—the essential thought being expressed
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with a conciseness and lucidity entirely in harmony with
the form and style of the Constitution.

Can a stock dividend, considering its essential character,
be brought within the definition? To answer this, regard
must be had to the nature of a corporation and the stock-
holder’s relation to it. We refer, of course, to a corpora-
tion such as the one in the case at bar, organized for profit,
and having a capital stock divided into shares to which a
nominal or par value is attributed.

Certainly the interest of the stockholder is a capital
interest, and his certificates of stock are but the evidence
of it. They state the number of shares to which he is en-
titled and indicate their par value and how the stock may
be transferred. They show that he or his assignors, im-
mediate or remote, have contributed capital to the enter-
prise, that he is entitled to a corresponding interest pro-
portionate to the whole, entitled to have the property and
business of the company devoted during the corporate
existence to attainment of the common objects, entitled
to vote at stockholders’ meetings, to receive dividends
out of the corporation’s profits if and when declared, and,
in the event of liquidation, to receive a proportionate
share of the net assets, if any, remaining after paying cred-
itors. Short of liquidation, or until dividend declared,
he has no right to withdraw any part of either capital or
profits from the common enterprise; on the contrary, his
interest pertains not to any part, divisible or indivisible,
but to the entire assets, business, and affairs of the com-
pany. Nor is it the interest of an owner in the assets
themselves, since the corporation has full title, legal and
equitable, to the whole. The stockholder has the right
to have the assets employed in the enterprise, with the
incidental rights mentioned; but, as stockholder, he has
no right to withdraw, only the right to persist, subject
to the risks of the enterprise, and looking only to divi-
dends for his return. If he desires to dissociate himself




EISNER ». MACOMBER.

189, Opinion of the Court.

from the company he can do so only by disposing of his
stock.

For bookkeeping purposes, the company acknowledges
a liability in form to the stockholders equivalent to the
aggregate par value of their stock, evidenced by a ““cap-
ital stock account.” If profits have been made and not
divided they create additional bookkeeping liabilities
under the head of ‘‘profit and loss,” ‘“undivided profits,”
“surplus account,” or the like. None of these, however,
gives to the stockholders as a body, much less to any one
of them, either a claim against the going concern for any
particular sum of money, or a right to any particular por-
tion of the assets or any share in them unless or until the
directors conclude that dividends shall be made and a
part of the company’s assets segregated from the common
fund for the purpose. The dividend normally is payable
in money, under exceptional circumstances in some other
divisible property ; and when so paid, then only (excluding,
of course, a possible advantageous sale of his stock or wind-
ing-up of the company) does the stockholder realize a
profit or gain which becomes his separate property, and
thus derive income from the capital that he or his prede-
cessor has invested.

In the present case, the corporation had surplus and
undivided profits invested in plant, property, and busi-
ness, and required for the purposes of the corporation,
amounting to about $45,000,000, in addition to outstand-
ing capital stock of $50,000,000. In this the case is not
extraordinary. The profits of a corporation, as they ap-
pear upon the balance sheet at the end of the year, need
not be in the form of money on hand in excess of what is
required to meet current liabilities and finance current
operations of the company. Often, especially in a growing
business, only a part, sometimes a small part, of the year’s
profits is in property capable of division; the remainder
having been absorbed in the acquisition of increased plant,
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equipment, stock in trade, or accounts receivable, or in
decrease of outstanding liabilities. When only a part is
available for dividends, the balance of the year’s profits
is carried to the credit of undivided profits, or surplus, or
some other account having like significance. If thereafter
the company finds itself in funds beyond current needs
it may declare dividends out of such surplus or undivided
profits; otherwise it may go on for years conducting a
successful business, but requiring more and more working
capital because of the extension of its operations, and
therefore unable to declare dividends approximating the
amount of its profits. Thus the surplus may increase
until it equals or even exceeds the par value of the out-
standing capital stock. This may be adjusted upon the
books in the mode adopted in the case at bar—by declar-
ing a ‘“‘stock dividend.” This, however, is no more than
a book adjustment, in essence not a dividend but rather
the opposite; no part of the assets of the company is sep-
arated from the common fund, nothing distributed except
paper certificates that evidence an antecedent increase
in the value of the stockholder’s capital interest resulting
from an accumulation of profits by the company, but
profits so far absorbed in the business as to render it im-
practicable to separate them for withdrawal and distribu-
tion. In order to make the adjustment, a charge is made
against surplus account with corresponding credit to cap-
ital stock account, equal to the proposed ‘‘dividend’’; the
new stock is issued against this and the certificates de-
livered to the existing stockholders in proportion to their
previous holdings. This, however, is merely bookkeep-
ing that does not affect the aggregate assets of the cor-
poration or its outstanding liabilities; it affects only the
form, not the essence, of the ‘‘liability”” acknowledged by
the corporation to its own shareholders, and this through
a readjustment of accounts on one side of the balance
sheet only, increasing ‘‘capital stock’ at the expense of
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“surplus”’; it does not alter the preéxisting proportionate
interest of any stockholder or increase the intrinsic value of
his holding or of the aggregate holdings of the other stock-
holders as they stood before. The new certificates simply
increase the number of the shares, with consequent dilu-
tion of the value of each share.

A “‘stock dividend’’ shows that the company’s accumu-
lated profits have been capitalized, instead of distributed
to the stockholders or retained as surplus available for
distribution in money or in kind should opportunity offer.
Far from being a realization of profits of the stockholder,
it tends rather to postpone such realization, in that the
fund represented by the new stock has been transferred
from surplus to capital, and no longer is available for actual
distribution.

The essential and controlling fact is that the stockholder
has received nothing out of the company’s assets for his
separate use and benefit; on the contrary, every dollar of
his original investment, together with whatever accretions
and accumulations have resulted from employment of
his money and that of the other stockholders in the busi-
ness of the company, still remains the property of the
company, and subject to business risks which may result
in wiping out the entire investment. Having regard to
the very truth of the matter, to substance and not to form,
he has received nothing that answers the definition of in-
come within the meaning of the Sixteenth Amendment.

Being concerned only with the true character and effect
of such a dividend when lawfully made, we lay aside the
question whether in a particular case a stock dividend
may be authorized by the local law governing the corpora-
tion, or whether the capitalization of profits may be the
result of correct judgment and proper business policy on
the part of its management, and a due regard for the in-
terests of the stockholders. And we are considering the
taxability of bona fide stock dividends only.
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We are clear that not only does a stock dividend really
take nothing from the property of the corporation and
add nothing to that of the shareholder, but that the an-
tecedent accumulation of profits evidenced thereby,
while indicating that the shareholder is the richer be-
cause of an increase of his capital, at the same time
shows he has not realized or received any income in the
transaction.

It is said that a stockholder may sell the new shares ac-
quired in the stock dividend; and so he may, if he can find
a buyer. It is equally true that if he does sell, and in do-
ing so realizes a profit, such profit, like any other, is
income, and so far as it may have arisen since the Six-
teenth Amendment is taxable by Congress without ap-
portionment. The same would be true were he to sell
some of his original shares at a profit. But if a shareholder
sells dividend stock he necessarily disposes of a part of
his capital interest, just as if he should sell a part of
his old stock, either before or after the dividend. What
he retains no longer entitles him to the same proportion
of future dividends as before the sale. His part in the
control of the company likewise is diminished. Thus, if
one holding $60,000 out of a total $100,000 of the capital
stock of a corporation should receive in common with
other stockholders a 50 per cent. stock dividend, and
should sell his part, he thereby would be reduced from a
majority to a minority stockholder, having six-fifteenths
instead of six-tenths of the total stock outstanding. A
corresponding and proportionate decrease in capital in-
terest and in voting power would befall a minority holder
should he sell dividend stock; it being in the nature of
things impossible for one to dispose of any part of such
an issue without a proportionate disturbance of the dis-
tribution of the entire capital stock, and a like diminution
of the seller’s comparative voting power—that ‘“‘right
preservative of rights” in the control of a corporation.
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Yet, without selling, the shareholder, unless possessed of
other resources, has not the wherewithal to pay an in-
come tax upon the dividend stock. Nothing could more
clearly show that to tax a stock dividend is to tax a capital
increase, and not income, than this demonstration that
in the nature of things it requires conversion of capital in
order to pay the tax.

Throughout the argument of the Government, in a
variety of forms, runs the fundamental error already men-
tioned—a failure to appraise correctly the force of the
term ‘‘income’ as used in the Sixteenth Amendment, or
at least to give practical effect to it. Thus, the Govern-
ment contends that the tax “‘is levied on income derived
from corporate earnings,” when in truth the stockholder
has ‘“derived” nothing except paper certificates which,
so far as they have any effect, deny him present participa-
tion in such earnings. It contends that the tax may be
laid when earnings ‘“‘are received by the stockholder,”
whereas he has received none; that the profits are ‘‘dis-
tributed by means of a stock dividend,” although a stock
dividend distributes no profits; that under the Act of 1916
‘““the tax is on the stockholder’s share in corporate earn-
ings,” when in truth a stockholder has no such share, and
receives none in a stock dividend; that ‘“the profits are
segregated from his former capital, and he has a separate
certificate representing his invested profits or gains,”
whereas there has been no segregation of profits, nor has
he any separate certificate representing a personal gain,
since the certificates, new and old, are alike in what they
represent—a capital interest in the entire concerns of the
corporation.

We have no doubt of the power or duty of a court to
look through the form of the corporation and determine
the question of the stockholder’s right, in order to ascer-
tain whether he has received income taxable by Congress
without apportionment. But, looking through the form,
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we cannot disregard the essential truth disclosed; ignore
the substantial difference between corporation and stock-
holder; treat the entire organization as unreal; look upon
stockholders as partners, when they are not such; treat
them as having in equity a right to a partition of the cor-
porate assets, when they have none; and indulge the fic-
tion that they have received and realized a share of the
profits of the company which in truth they have neither
received nor realized. We must treat the corporation as
a substantial entity separate from the stockholder, not
only because such is the practical fact but because it is
only by recognizing such separateness that any dividend—
even one paid in money or property—can be regarded as
income of the stockholder. Did we regard corporation
and stockholders as altogether identical, there would be
no income except as the corporation acquired it; and
while this would be taxable against the corporation as in-
come under appropriate provisions of law, the individual
stockholders could not be separately and additionally
taxed with respect to their several shares even when di-
vided, since if there were entire identity between them
and the company they could not be regarded as receiving
anything from it, any more than if one’s money were to
be removed from one pocket to another.

Conceding that the mere issue of a stock dividend
makes the recipient no richer than before, the Govern-
ment nevertheless contends that the new certificates
measure the extent to which the gains accumulated by
the corporation have made him the richer. There are
two insuperable difficulties with this: In the first place, it
would depend upon how long he had held the stock whether
the stock dividend indicated the extent to which he had
been enriched by the operations of the company; unless
he had held it throughout such operations the measure
would not hold true. Secondly, and more important for
present purposes, enrichment through increase in value
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of capital investment is not income in any proper meaning
of the term.

The complaint contains averments respecting the mar-
ket prices of stock such as plaintiff held, based upon sales
before and after the stock dividend, tending to show
that the receipt of the additional shares did not sub-
stantially change the market value of her entire hold-
ings. This tends to show that in this instance market
quotations reflected intrinsic values—a thing they do
not always do. But we regard the market prices of
the securities as an unsafe criterion in an inquiry such
as the present, when the question must be, not what will
the thing sell for, but what is it in truth and in essence.

It is said there is no difference in principle between a
simple stock dividend and a case where stockholders use
money received as cash dividends to purchase additional
stock contemporaneously issued by the corporation. But
an actual cash dividend, with a real option to the stock-
holder either to keep the money for his own or to reinvest
it in new shares, would be as far removed as possible from
a true stock dividend, such as the one we have under con-
sideration, where nothing of value is taken from the com-
pany’s assets and transferred to the individual ownership
of the several stockholders and thereby subjected to their
disposal.

The Government’s reliance upon the supposed analogy
between a dividend of the corporation’s own shares and
one made by distributing shares owned by it in the stock
of another company, calls for no comment beyond the
statement that the latter distributes assets of the com-
pany among the shareholders while the former does not;
and for no citation of authority except Peabody v. Eisner,
247 U. 8. 347, 349-350.

Two recent decisions, proceeding from courts of high
jurisdiction, are cited in support of the position of the
Government.
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Swan Brewery Co., Lid., v. Rex, [1914] A. C. 231, arose
under the Dividend Duties Act of Western Australia,
which provided that ‘‘dividend” should include ‘‘every
dividend, profit, advantage, or gain intended to be paid
or credited to or distributed among any members or di-
rectors of any company,” except, etc. There was a stock
dividend, the new shares being allotted among the share-
holders pro rata; and the question was whether this was a
distribution of a dividend within the meaning of the act.
The Judicial Committee of the Privy Council sustained
the dividend duty upon the ground that, although ‘‘in
ordinary language the new shares would not be called a
dividend, nor would the allotment of them be a distribu-
tion of a dividend,” yet, within the meaning of the act, such
new shares were an ‘‘advantage’’ to the recipients. There
being no constitutional restriction upon the action of the
lawmaking body, the case presented merely a question of
statutory construction, and manifestly the decision is not
a precedent for the guidance of this court when acting
under a duty to test an act of Congress by the limitations
of a written Constitution having superior force.

In Tax Commissioner v. Putnam (1917), 227 Massa-
chusetts, 522, it was held that the 44th Amendment to
the constitution of Massachusetts, which conferred upon
the legislature full power to tax incomes, ‘‘must be inter-
preted as including every item which by any reasonable
understanding can fairly be regarded as income” (pp. 526,
531); and that under it a stock dividend was taxable as
income, the court saying (p. 535): “In essence the thing
which has been done is to distribute a symbol representing
an accumulation of profits, which instead of being paid
out in cash is invested in the business, thus augmenting
its durable assets. In this aspect of the case the substance
of the transaction is no different from what it would be
if a cash dividend had been declared with the privilege of
subscription to an equivalent amount of new shares.”
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We cannot accept this reasoning. Evidently, in order to
give a sufficiently broad sweep to the new taxing provision,
it was deemed necessary to take the symbol for the sub-
stance, accumulation for distribution, capital accretion
for its opposite; while a case where money is paid into the
hand of the stockholder with an option to buy new shares
with it, followed by acceptance of the option, was re-
garded as identical in substance with a case where the
stockholder receives no money and has no option. The
Massachusetts court was not under an obligation, like
the one which binds us, of applying a constitutional
amendment in the light of other constitutional provisions
that stand in the way of extending it by construction.

Upon the second argument, the Government, recog-
nizing the <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>