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SUPREME COURT OF THE UNITED STATES.
ALLOoTMENT OF Justices, OcroBer TErM, 1916.!

OrpEeR: There having been an Associate Justice of this
court appointed since the adjournment of the last term,
It is ordered, That the following allotment be made of the
Chief Justice and Associate Justices of this court among
the circuits agreeably to the act of Congress in such case
made and provided, and that such allotment be entered
of record, viz:

For the First Circuit, Oriver WgeNpELL HOLMES,
Associate Justice.

For the Second Circuit, Lours D. BranpEis, Associate
Justice.

For the Third Circuit, ManLoN PiTNEY, Associate
Justice.

For the Fourth Circuit, Epwarp D. WHiTe, Chief
Justice.

For the Fifth Circuit, J. C. McREyYNoOLDS, Associate
Justice.

For the Sixth Circuit, WiLLiam R. Day, Associate
Justice.

For the Seventh Circuit, Joun H. CLARKE, Associate
Justice.

For the Eighth Circuit, WiLLis VAN DEVANTER, Asso-
ciate Justice.

For the Ninth Circuit, JosepH McKENNA, Associate
Justice.

Qctober 30, 1916.

1 For next previous allotment see 241 U. S., p. iv.
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Lands valuable for oil and known to be so at the time of their selection
by and patent to the Southern Pacific Railroad Company under the
granting Act of July 27, 1866, c. 278, 14 Stat. 292, were excepted from
the grant as mineral lands; and a patent for such lands, issued in
reliance upon representations that the lands were not mineral, made
by the company’s officials when they believed the fact was other-
wise, is subject to be set aside in a suit by the United States.
Pp. 7 et seq.

In order to establish the character of lands, in this connection, as lands
valuable for oil, it is not necessary that they shall have been demon-
strated to be certainly such by wells actually drilled thereon and pro-
ducing oil in paying quantities after a considerable period of pump-
ing; it suffices if the conditions known at the time of patent, as to the
geology, adjacent discoveries, and other indicia upon which men pru-
dent and experienced in such matters are shown to be accustomed to
act and make large expenditures, were such as reasonably to en-
gender the belief that the lands contained oil of such quality and in
such quantity as would render its extraction profitable and justify
expenditures to that end. P. 12.

In this case the conditions evincing oil value in this sense persisted

(1)
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after the date of patent; and the court therefore does not consider
the question whether, if such conditions were proven illusory by
subsequent drilling, the demonstration would support the patent.
P. 14.

A report of a special agent that lands embraced in a railroad selection
were non-mineral, but made in another connection and not relied
on by the railroad company in renewing the selection or considered
by the land officers in approving it and issuing patent, can not avail
against proof that the lands were known by the company to be val-
uable for oil; nor is it of value as evidence of their non-mineral char-
acter if based on a superficial examination by one who was neither
a geologist nor familiar with oil-mining. Id.

249 Fed. Rep. 785, reversed.

THE case is stated in the opinion.

Mr. J. Crawford Biggs, Special Assistant to the Attorney
General, and Mr. Assistant Attorney General Kearful for
the United States.

Myr. Charles R. Lewers, with whom Mr. William F.
Herrin and Mr. Joseph P. Blair were on the brief, for
appellees:

Opinion or surmise that oil might exist, at an unknown
depth, from four to ten miles from its nearest known
occurrence is not convincing proof that the conditions in
1904 “were plainly such as to engender the belief that the
land contained mineral deposits of such quality and in
such quantity as would render their extraction profitable
and justify expenditures to that end.” Diamond Coal Co.
v. United States, 233 U. S. 236, 240.

The “belief” here referred to must be a belief practi-
cally tantamount in its effect to actual knowledge, that is,
a belief based on facts so complete as to exclude rational
doubt. Even actual knowledge (or such a fully warranted
belief) on the part of the railroad agents would not justify
the relief here asked by the Government if it went merely
to the existence of some oil somewhere within the area
sued for. This knowledge (or belief) must be shown $o
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have also comprehended every element of location, quan-
tity and quality which would have given this oil commer-
cial availability and value under conditions then existing.
Without such knowledge there could be no fraud, that is,
there could be no consciousness that the Government was
being deprived of land which it ought to retain. The case
of the Government is based on a theory which leaves out
of consideration all questions of extent, position, availa-
bility or value of oil within the disputed areas. It frankly
attempts to obtain a decree on the ground that every acre
in suit has that nebulous thing termed an ‘““oil value,”
that is, a speculative value, because the surroundings are
claimed to promise that perchance oil will be found some-
where in the Elk Hills.

If hope or suspicion that oil might be found somewhere
in the Elk Hills can give to the particular lands in suit the
requisite mineral character to warrant cancellation, the
railroad company may lose by judicial decree lands which
subsequent drilling may prove to fall unquestionably
within its grant. Such a result is hardly in accord with
equity.

Only those lands may be lawfully taken from the rail-
road company which were in fact mineral lands at the time
of patent. Burke v. Southern Pac. R. R. Co., 234 U. S. 669,
679-680; Davis v. Weibbold, 139 U. S. 507, 524; Deffeback
v. Hawke, 115 U. 8. 392; Diamond Coal Co. v. United
States, 233 U. S. 236, 239.

It is fair to assume that in the use of the two terms
“mineral lands”’ and lands ‘‘not mineral” in the various
acts of Congress for the disposal of the public domain, all
public lands were intended to be described. ‘Mineral
lands”’ were those which could be acquired under the min-
ing laws. Lands “not mineral” were disposed of by the
homestead, railroad, school and other ‘‘non-mineral”
grants. Cf. Benjamin v. Southern Pacific R. R. Co., 21
L. D. 390.
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But, if the present contention of the Government is
correct, there must be a third class not eapable of disposal
under any law (see comment of Circuit Court of Appeals
on this, 249 Fed. Rep. 797). It is conceded that a mineral
patent would not issue for a single acre in the Elk Hills
on the showing of mineral made by the Government in
this case, because the evidence is not sufficient to prove
a discovery of mineral. Chrisman v. Miller, 197 U. S. 313.
If there was not a sufficient ‘‘discovery” of oil on these
lands to sustain a mining location, there obviously was not
a discovery of oil sufficient to establish them as actually
““valuable” oil lands. The word ‘“discovery’’ in the min-
ing laws means simply the ascertainment of the existence
of the mineral, its disclosure. Unless these lands were
known in 1904 to be actually v#luable for the oil that was
in them, the Government @ifféred: no legal damage by
their loss and the railroad compditiy gained nothing not
due it under its contract. Widtdutslegal damage to the
Government there can be no #¢ligksh the ground of fraud.
Southern Development Co3%e8i8afl1¥3 U. S. 247; United
States v. San Jacinto Tin Co., 125 U. 8. 273, 285; United
States v. Stinson, 197 U. Sz200p205:m

The government case i9féundedentirely on the use of
the word “belief”” by thislesws) in’ the case of Diamond
Coal Co. v. United States, 233 U. S. 236, 239-240, without
recognition, apparently, of the fact that the context indi-
cates that what was there meant by ‘“belief” was a con-
viction resulting from evidence so full and definite that
it points with convincing force to a conclusion which
includes not only the fact of the existence of the mineral
but its extent and value as well. United States v. Beaman,
242 Fed. Rep. 876.

In the present case the mineral in question is oil, which
is notoriously uncertain in its occurrence, extent and
value as compared with coal; and the ecircumstances
were such that a belief that these were valuable oil lands
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could not have been a conviction that merchantable oil
existed.

The fact that mere ‘“indications” of the existence of
oil are not proof of its existence or of its quantity or loca-
tion has received judicial recognition on many occasions.
Brewster v. Lanyon Zinc Co., 140 Fed. Rep. 801, 806;
Nevada Sierra Oil Co. v. Home Oil Co., 98 Fed. Rep. 673,
675.

It is unsound to say that decisions under the mining law
are here inapplicable because that law requires ocular
demonstration of mineral in the land claimed. All that
the word “discovery” means in that law (Rev. Stats.,
§ 2320) is ascertainment of the existence of the vein or
lode within the claim, and even in the case of a lode the
exposure to the eye may be elsewhere. Brewster v. Shoe-
maker, 28 Colorado, 176, 182. The statute concerning
placer claims makes no special requirement as to the actual
place of discovery. The special statute of 1897 for the
location of oil claims makes no change in this respect ex-
cept the requirement that the proof show that the claim
is “chiefly valuable” for oil (29 Stat. 525). Under the
placer law it has been held that evidence of gold appearing
within the claim, held insufficient in itself to constitute a
discovery, might be supplemented by evidence showing
greater amounts of gold disclosed in adjacent ground.
These cases really hold that the evidence which actually
constituted the full discovery came from without the
claims. That such a condition might also exist as to an
oil claim under exceptional facts is indicated by Nevada
Sierra Oil Co. v. Miller, 97 Fed. Rep. 681, 688, 689.
It is obvious that the practical question, with which the
mining law is alone concerned, is whether there is valuable
mineral within the claim. Evidence which certainly indi-
cates this is discovery, no matter where the evidence is
found, and the word ‘discovered” is used in the mining
law in exactly the same sense in which it was used by this
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court in the case of Deffeback v. Hawke, 115 U. S. 392, 404,
Mere indications do not suffice.

Cases arising under the mining laws, in which it is held
that oil is so uncertain in its occurrence and extent that
surrounding conditions do not prove a discovery, are
therefore directly in point. Chrisman v. Miller, 197 U. 8.
313, 323; Miller v. Chrisman, 140 California, 444, 446;
Olive Land Co. v. Olmstead, 103 Fed. Rep. 568; Unaited
States v. McCutchen, 238 Fed. Rep. 575, 591; Bay v. Okla-
homa Oil Co., 13 Oklahoma, 425; Weed v. Snook, 144 Cal-
ifornia, 439; New England &c. Co. v. Congdon, 152
California, 211; McLemore v. Express Oil Co., 158 Califor-
nia, 559; Dught v. Harkins, 2 L. D. 721; Hutton v. Forbes,
31 L. D. 325, 330; Southwestern Oil Co. v. Atlantic &c. Ry.
Co., 39 L. D. 335; Buite Oil Co., 40 L. D. 602.

That belief not based on clear demonstration is not
proof of mineral character, see also Iron Silver Mining
Co. v. Reynolds, 124 U. S. 374; Iron Silver Mining Co. v.
Mike & Starr Co., 143 U. S. 394; Sullivan v. Iron Silver
Mining Co., 143 U. S. 431.

Fraud cannot be predicated upon the expression of an
opinion concerning the existence of hidden mineral depos-
its. 2 Addison on Torts, Wood’s ed., § 1186; Southern
Development Co. v. Silva, 125 U. 8. 247, 252; Gordon v.
Butler, 105 U. 8. 553; Holbrook v. Connor, 60 Maine, 578;
Synnott v. Shaughnessy, 130 U. S. 572.

MRr. JusTicE VAN DEVANTER delivered the opinion of
the court.

This is a suit by the United States to cancel a patent
issued December 12, 1904, to the Southern Pacific Rail-
road Company for eight full and two partial sections of
land within the indemnity limits of the grant made to
that company by an act of Congress, ¢. 278, 14 Stat. 292,
it being charged in the bill that the railroad company
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fraudulently obtained the patent by falsely representing
to the Land Department that the lands were not mineral
but agricultural, when it was known that they were
mineral. From the evidence presented the District Court
found that the charge was true and entered a decree of
cancellation, and this was reversed by the Circuit Court
of Appeals, one judge dissenting. 249 Fed. Rep. 785.

““All mineral lands” other than those containing coal
or iron were excluded from the grant, and this exclusion
embraced oil lands. Burke v. Southern Pacific R. R. Co.,
234 U. S. 669, 676-679. As will be seen presently, there
can be no doubt that the patent was procured by repre-
senting that the lands were not mineral. Whether this
representation was false turns upon the character of the
lands as known when the patent was sought and obtained.
If they then were known to be valuable for oil, as the
Government asserts they were, they were mineral in the
sense of the granting act.

To compensate for losses to the grant within its pri-
mary limits the railroad company was entitled to select
other lands of like area within the indemnity limits, ap-
proval by the Secretary of the Interior being essential to
passing the selections to patent. The established mode
of making the selections was by presenting at the local
land office selection lists designating the lands lost and
those selected, with supporting affidavits showing, among
other things, that the lands selected were of the character
contemplated, that is to say, were not mineral but agri-
cultural. These lists and affidavits would then be ex-
amined in that office and in the General Land Office,
and ultimately the selections would be passed to the Secre-
tary of the Interior for his action. That course was fol-
lowed here.

The original list was presented November 14, 1903,
but it encountered obstacles which led to the presentation
of a substituted list covering the same lands on Septem-
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ber 6, 1904. Both lists were presented by the company’s
land agent, Mr. Eberlein, and were accompanied by affi-
davits made by him stating that the lands selected ‘‘are
not interdicted mineral”” but ‘““are of the character con-
templated by the grant’’ and that ‘‘he has caused’ them
“to be carefully examined by the agents and employees
of said company as to their mineral or agricultural char-
acter, and that to the best of his knowledge and belief
none of the lands returned in said list are mineral lands.”
In acting on the substituted list the officers of the Land
Department relied upon and gave effect to the state-
ments in the supporting affidavits, and the selections were
accordingly approved and passed to patent.

In truth Mr. Eberlein had not examined the lands or
caused them to be examined by others. Nor had any
examination of them been made on behalf of the railroad
company, save such as is inferable from the conduct of
its geologists and others presently to be noticed.

The lands were in the Elk Hills in Kern County, Cali-
fornia; were rough, semi-arid and unfit for cultivation;
were devoid of timber, springs or running water, and had
but little value for grazing. Oil had been discovered in
that region as early as 1899 and this had been followed
by development and production on an extensive scale.
In 1903 and 1904 there were many producing wells about
25 miles to the east and many within a much shorter
distance to the west and south, some within three or four
miles. The railroad company was then maintaining a
corps of geologists—all informed by experience in the
California oil fields—and under their supervision was
searching for, developing and producing oil for fuel pur-
poses. In 1902, upon the recommendation of one of its
geologists, it withdrew from sale many of its patented
lands surrounding and adjacent to those in suit ‘‘because
they were in or near oil territory”; and early in 1903
it entered upon a systematic examination of its lands in
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that territory ‘‘to determine as far as can be done from
surface indications and geological structure where oil
is to be expected in this region.” In a letter to Mr.
Kruttschnitt, one of the company’s vice presidents, the
chief geologist said when about to take up the examina-
tion: ““So far as I can judge from the trip I have just made
over this territory, this work promises results of greatest
value to the company.”

The lands in suit were surveyed in 1901 and the ap-
proved plat was filed in the local land office in May, 1903.
The field notes denominated the lands as mineral and de-
seribed them as in a mineral district ““within which many
successful oil wells have been developed.” As before
stated, the original selection list was presented November
14, 1903. Mr. Kruttschnitt already had written to the
company’s attorney at Washington requesting that
““special attention” be given to securing a patent for the
lands when selected; and shortly thereafter Mr. Eber-
lein wrote to the attorney, saying: “I am particularly
anxious in regard to this list as the lands adjoin the oil
territory, and Mr. Kruttschnitt is very solicitous in re-
gard to it.” Other letters and telegrams show that this
special concern or anxiety persisted until the patent was
issued.

In 1903 the company concluded to lease such of its
lands as were considered ‘‘valuable for oil purposes”
to a subsidiary company which was to be a sort of fuel
department and to have charge of the development and
production of oil. The geologists were requested to desig-
nate the lands to be thus leased and as a result of their
investigation and recommendation several sections ad-
jacent to and some immediately adjoining those in suit
were included. The lease was to be signed on behalf of
the railroad company by Mr. Eberlein as land agent and
was laid before him for that purpose on August 2, 1904.
Perceiving at once that its execution would not be in ac-
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cord with his action in pressing the pending selection list
he took the matter up with some of his superiors. To one
he said in a letter: “We have selected a large body of
lands interspersed with the lands sought to be conveyed
by this lease, and which we have represented as non-
mineral in character. Should the existence of this lease
become known it would go a long way toward establish-
ing the mineral character of the lands referred to, and
which are still unpatented. We could not successfully
resist a mineral filing after we have practically established
the mineral character of the land. I would suggest delay
at least until this matter of patent can be adjusted.”
To the same officer he protested against the action of the
geologists in examining unpatented lands because ‘‘it
was charging the company with notice.”” And to another,
in New York, he explained ‘‘all phases of the matter,”
with the result that the ‘‘impropriety of the lease at that
time” and the ‘“‘very ambiguous position in which we
would be placed” were recognized and he was instructed
to withhold his signature and to place and keep all cor-
respondence and papers relating to the lease in a separate
and private file not accessible to others. He followed the
instruction and the special or secret file remained in his
possession ‘‘until,” as he testified, ‘‘it was pried out”
at the hearing.

But notwithstanding what was brought to his atten-
tion through the proposed oil lease, Mr. Eberlein con-
tinued actively to press the pending selection, and when,
about a month later, he presented the substituted selec-
tion list it was accompanied by affidavits wherein he re-
peated his prior representation that the lands were not
mineral. After presenting this list he had a conference
with the chief geologist which prompted the latter, when
writing to a superior officer, to explain that ‘“‘for reasons
of policy regarding certain unpatented lands it will be
best not to execute the lease . . . at present.”
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The lease was placed by Mr. Eberlein in the special or
secret file and some time afterward, when an effort was
made to find it, he denied all knowledge of it. The denial
was brought to the attention of the chief geologist, and
he at once wrote to Mr. Eberlein calling attention to the
conference just mentioned, and stating: “You explained
that you were rushing certain lands for final patent and
that the immediate execution of the lease showing our
idea of what were oil lands might interfere with you and
we agreed to defer the execution until that danger was
passed.” The chief geologist was a witness at the hearing
and when asked what danger was meant, answered: ‘‘ The
danger that these lands might be delayed and not be
patented because of their mineral character.”

All that has been recited thus far is proved so well that
it is beyond dispute. Fairly considered, it shows that
when the patent was sought and obtained the lands had
no substantial value unless for oil mining; that the inter-
est and anxiety displayed by the company’s officers in
securing the patent were wholly disproportionate to the
value of the lands for any other purpose; that the lands
lay within a recognized and productive oil region which the
company’s geologists had been systematically examining
to determine in what lands oil was to be expected, and
that upon the advice and recommendation of its geologists
the company was treating and dealing with adjacent and
adjoining lands, of which it was the owner, as valuable for
oil. Of course among practical men the character—
whether oil or otherwise—of these adjacent and adjoining
lands had some bearing on the character of those in suit,
and this was given pointed recognition when the company’s
officers halted the signing of the proposed oil lease pend-
ing action on the selection list and caused the correspond-
ence and papers relating to the lease to be secreted in a
special and private file.

We think the natural, if not the only, conclusion from
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all this is that in pressing the selection the officers of the
railroad company were not acting in good faith, but were
attempting to obtain the patent by representing that the
lands were not mineral when they believed the fact was
otherwise.

The observable geological and other physical conditions
at the time of the patent proceedings, as shown by the
evidence, were as follows: The area called the Elk Hills
was about six miles wide and fifteen long and constituted
an anticlinal fold or elongated dome—an occurrence
favorable to the accumulation and retention of oil. The
lands in suit were about its center. From five to ten
miles to the west was the Temblor Range, the main up-
lift of that region. Along the east flank of that uplift for a
distance of thirty miles was a series of outerops or ex-
posures of Monterey (diatomaceous) shales, the source
of oil in California, and porous sandstone in which oil
generally finds its ultimate reservoir. These strata were
of exceptional thickness and it was apparent that oil in
considerable quantity had been seeping or wasting from
the sandstone. The dip of the strata was towards the
Elk Hills and there were no indications of any faulting
or thinning in that direction. Between the outcrop and
the Elk Hills upwards of two hundred wells had found
the oil-bearing strata and were being profitably operated,
several of the wells being on a direct line towards the
lands in suit and within three or four miles of them. In
and beyond the Elk Hills were oil seepages and other
surface indications of the existence of oil in the under-
lying strata, one of the seepages being near the lands
in suit. Two wells had been sunk in the Elk Hills
but obviously had not gone to an adequate depth and
were not productive, although some oil was reached
by one.

Geologists and men of wide experience and success in
oil mining—all of whom had examined that territory and
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some of whom had been familiar with it for years—were
called as witnesses by the Government and gave it as
their opinion, having regard to the known conditions in
1903 and 1904, as just outlined, that the lands were valu-
able for oil, in that an ordinarily prudent man, under-
standing the hazards and rewards of oil mining and de-
siring to engage therein for profit, would be justified in
purchasing the lands for such mining and making the ex-
penditures incident to their development, and in that a
competent geologist or expert in oil mining, if employed
to advise in the matter, would have ample warrant for
advising the purchase and expenditure.

Other geologists and oil operators, called by the com-
pany, gave it as their opinion that the lands were not,
under the conditions stated, valuable for oil; but as re-
spects the testimony of some it is apparent that they were
indisposed to regard any lands as within that category
until they were demonstrated to be certainly such by
wells actually drilled thereon and producing oil in paying
quantities after a considerable period of pumping. This
is a mistaken test, in that it takes no account of geological
conditions, adjacent discoveries and other external con-
ditions upon which prudent and experienced men in the
oil mining regions are shown to be accustomed to act and
make large expenditures. And the testimony of some of
these witnesses is weakened by the fact that their prior
acts in respect of these lands, or others in that vicinity
similarly situated, were not in accord with the opinions
which they expressed.

After considering all the evidence, we think it is ade-
quately shown that the lands were known to be valuable
for oil when the patent was sought and obtained, and by
this we mean that the known conditions at that time were
such as reasonably to engender the belief that the lands
contained oil of such quality and in such quantity as
would render its extraction profitable and justify ex-
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penditures to that end. See Divamond Coal Co. v. United
States, 233 U. S. 236.

The railroad company places some reliance on the fact
that after the presentation of the original selection list
and before the substituted one was tendered a special
agent of the General Land Office examined the lands and
reported them as non-mineral. But there is nothing in
this that can help the company. The agent’s report was
made in another connection and was not considered by
the land officers when they approved the selection. It
did not relieve the company from showing that the lands
selected were not mineral; nor did the company under-
stand that it had any such effect. Mr. Eberlein knew
of the report several months before he and other officers
of the company became troubled over the proposed oil
lease and concluded that, if given publicity, it would en-
danger the pending selection. Besides, if the report could
be considered here, it would be without any real evidential
value, for it appears from testimony given by the agent
at the hearing that he was not a geologist or familiar with
oil mining and that his examination of the lands was at
best only superficial.

The company makes the contention that drilling done
since the patent was issued has demonstrated that the
lands have no value for oil. Assuming, without so de-
ciding, that the contention would help the company if
sustained by the evidence, we think it is not sustained.
The drilling relied upon was done after 1909 upon lands
in the Elk Hills other than those in suit. Several wells
were started and not more than three were successful.
The three were the only ones that were drilled in favor-
able locations and to an adequate depth, and they pene-
trated oil sands of considerable thickness and produced
a large quantity of oil, but were shut down for reasons
not made clear by the record. They were drilled by an oil
company which was controlled by the railroad company.
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The other wells failed for reasons which prevent the out-
come from having any significance here. In some the
drilling was not carried to an adequate depth because the
right to proceed was thought to be uncertain by reason of
an executive withdrawal of the lands.

We conclude that the application of prior decisions to
the case made by the evidence entitles the Government to
the relief sought, as was held by the District Court. See
United States v. Minor, 114 U. S. 233; McCaskill Co. v.
Unitted States, 216 U. S. 504; Diamond Coal Co. v. United
States, supra; Washington Securities Co. v. United States,
234 U. 8. 76.

Decree of Circuit Court of Appeals reversed.
Decree of District Court affirmed.

STROUD ». UNITED STATES.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR
THE DISTRICT OF KANSAS.

No. 276. Argued October 22, 1919.—Decided November 24, 1919.

A verdict of guilty as charged in the indictment, under an indictment
charging murder in the first degree, is a conviction of murder in the
first degree, and no less so because the jury adds “without capital
punishment,” as permitted by § 330 of the Criminal Code. P. 17.

And when a sentence to life imprisonment, based on such a verdict,
is reversed upon the defendant’s application (the mandate calling for
further proceedings,) he is not placed twice in jeopardy, in violation
of the Fifth Amendment, when tried again, under the same indiet-
ment, found guilty as charged, but without qualification as to pun-
ishment, and sentenced to be hanged. Id.

Motions for change of venue and to quash the jury panel, in a capital
case, because of alleged local prejudice and of statements made to
the District Judge by counsel for the Government and of the judge’s
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comments upon them, in the presence of the prospective jurors, are
addressed to the discretion of the judge. P. 18.

Brror in overruling a challenge for cause made by the defendant in a
capital case is not ground for reversal if he excluded the objection-
able juror by a peremptory challenge, and was permitted to exercise,
in addition, more peremptory challenges than the statute allowed,
the record not showing that any juror who sat upon the trial was ob-
jectionable in fact. P. 20.

A person committed a homicide while a prisoner in a penitentiary and
afterwards, while still so incarcerated, voluntarily wrote letters
which, under the practice and discipline of the institution, without
threat or coercion,were turned over to the warden, who furnished
them to the United States attorney. Held, that the use of the letters
in the prosecution for the homicide was not violative of the con-
stitutional provisions against compelling testimony from an accused
and against unreasonable searches and seizures. P. 21,

Affirmed.

THE case is stated in the opinion. See also post, 380.

Mr. Martin J. O’Donnell, with whom Mr. Isaac B.
Kimbrell was on the brief, for plaintiff in error.

Mr. Assistant Attorney General Stewart, with whom Mr.
W. C. Herron was on the brief, for the United States.

Mg. Justice DAy delivered the opinion of the court.

Robert F. Stroud was indicted for the killing of Andrew
Turner. The indictment embraced the elements constitut-
ing murder in the first degree. The homicide took place
in the United States prison at Leavenworth, Kansas,
where Stroud was a prisoner and Turner a guard. The
record discloses that Stroud killed Turner by stabbing him
with a knife which he carried concealed on his person.

Stroud was convicted in May, 1916, of murder in the
first degree, and sentenced to be hanged. Upon confession
of error by the United States District Attorney the Circuit
Court of Appeals reversed this judgment. Stroud was
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again tried at the May term, 1917, the jury in the verdict
rendered found Stroud ‘“‘guilty as charged in the indict-
ment without capital punishment.” Upon writ of error
from this court the Solicitor General of the United States
confessed error, and the judgment was reversed. The man-
date commanded: ““Such further proceedings be had in
said cause, in conformity with the judgment of this court,
as according to right and justice, and the laws of the
United States ought to be had, the said writ of error not-
withstanding.” In pursuance of this mandate the Dis-
trict Court issued an order vacating the former sentence,
and ordered a new trial. The trial was had, the jury found
Stroud guilty of murder in the first degree as charged in
the indictment, making no recommendation dispensing
with capital punishment. Upon this verdict sentence of
death was pronounced. This writ of error is prosecuted to
reverse the judgment.

The case is brought directly to this court because of
assignments of error alleged to involve the construction
and application of the Constitution of the United States.
The argument has taken a wide range. We shall dispose
of such assignments of error as we deem necessary to con-
sider in justice to the contentions raised in behalf of the
plaintiff in error.

It is alleged that the last trial of the case had the effect
to put the plaintiff in error twice in jeopardy for the same
offense in violation of the Fifth Amendment to the Con-
stitution of the United States. From what has already
been said it is apparent that the indictment was for murder
in the first degree; a single count thereof fully described
that offense. Each conviction was for the offense charged.
It is true that upon the second trial the jury added ““with-
out capital punishment’” to its verdict, and sentence of
life imprisonment was imposed. This recommendation
was because of the right of the jury so to do under § 330
of the Criminal Code, 35 Stat. 1152; 10 U. S. Comp. Stats.,
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§ 10504. This section permits the jury to add to the ver-
dict, where the accused is found guilty of murder in the
first degree, ‘‘ without capital punishment,” in which case
the convicted person is to be sentenced to imprisonment
for life. The fact that the jury may thus mitigate the pun-
ishment to imprisonment for life did not render the con-
viction less than one for first degree murder. Fitzpatrick
v. Unated States, 178 U. S. 304, 307.

The protection afforded by the Constitution is against
a second trial for the same offense. Ex parte Lange, 18
Wall. 163. Kepner v. United States, 195 U. 8. 100, and
cases cited in the opinion. Each conviction was for murder
as charged in the indictment which, as we have said, was
murder in the first degree. In the last conviction the jury
did not add the words ‘‘without capital punishment” to
the verdict, although the court in its charge particularly
called the attention of the jury to this statutory provision.
In such case the court could do no less than inflict the
death penalty. Moreover, the conviction and sentence
upon the former trials were reversed upon writs of error
sued out by the plaintiff in error. The only thing the
appellate court could do was to award a new trial on find-
ing error in the proceeding, thus the plaintiff in error him-
self invoked the action of the court which resulted in a
further trial. In such cases he is not placed in second
jeopardy within the meaning of the Constitution. Trono
v. Unated States, 199 U. S. 521, 533.

It is insisted that the court erred in not granting a
change of venue. The plaintiff in error made a motion in
the trial court asking such an order. The chief grounds
for the application appear to have been that the testimony
for the Government in the former trials had been printed
and commented upon by the local press; that the evidence
published was only such as the Government had intro-
duced, and its wide circulation by the medium of the press
created prejudice in the minds of the inhabitants of Leav-




STROUD ». UNITED STATES.

15. Opinion of the Gourt.

enworth County against him, and that this prejudice ex-
isted to such an extent that the jury impanelled to try the
case, though not inhabitants of Leavenworth County, were
influenced more or less by the prejudice existing in that
county against him; that at defendant’s last trial the
Government, by issuing pardons to prisoners who claimed
to have witnessed the homicide, produced only such wit-
nesses as tended to support its theory of the guilt of the
defendant of the crime of first degree murder, and that at
the same time the Government invoked the rule that pris-
oners in the penitentiary who witnessed the homicide,
being still prisoners under conviction and serving terms of
more than one year, were not qualified witnesses on behalf
of the defendant; that the cause was set for trial at a special
term of the court beginning on May 20, 1918, and on said
date the defendant’s counsel were engaged in the State of
Missouri in the trial of a cause, that the attorneys advised
the judge of their inability to be present during the week
the case was set for trial; that an affidavit, setting forth
the above facts, was filed with the court praying it not to
enter upon the trial; that the counsel for the Government
submitted an affidavit in which it was stated that counsel
for the defendant, Stroud, stated their wish and desire to
escape further responsibility for the conduct of the defense
and expressed their hope that something would occur to
make it unnecessary to appear longer in this cause in
Stroud’s behalf, and proposed that the Government con-
sent that the defendant plead guilty to the charge of second
degree murder, with the understanding that as a result
thereof the court might sentence the defendant to prison
for the remainder of his life; that said statement and affida-
vit were read in the presence and hearing of the special
panel of prospective jurors in open court, said jurors being
among those before whom the Government proposed to
put the defendant upon trial for murder; that at the close
of the reading of the affidavit in the presence of the pros-
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pective jurors, the District Judge stated from the bench
that in view of the statements set forth in the affidavit
he was compelled to feel that counsel had acted unprofes-
sionally by not being there in court, at least one of them;
that said facts were commented upon by the public press
of Leavenworth County, and created prejudice against
defendant and his attorneys; that defendant never author-
ized any person or attorney to make any such proposal to
attorneys for the Government, concerning a plea of guilty,
for the reason that the defendant was not guilty of the
charge contained in the indictment, or of murder in any
degree and that unless the jurors who had theretofore
attended the court during the week of May 20, 1918, were
discharged by order of the court the defendant could not
enjoy the right of a public trial by an impartial jury secured
to him by the Constitution, and prayed an order trans-
ferring the case to another division of the district. The
court overruled the motion except in so far as it asked for
an exclusion of inhabitants of Leavenworth County as
jurors, to that extent it was sustained. The motion to
quash the panel, called to act as jurors, was made on like
grounds, and was also overruled.

The division in which Leavenworth County is situated
consists of fifty counties, and, after hearing these applica-
tions, the District Court excluded persons from the jury
who were residents of Leavenworth County, and refused to
quash the panel upon the grounds alleged. Matters of
this sort are addressed to the discretion of the trial judge,
and we find nothing in the record to amount to abuse of
discretion such as would authorize an appellate court to
interfere with the judgment. Kennon v. Gilmer, 131 U. S.
22, 24.

Certain jurors were challenged for cause upon the
ground that they were in favor of nothing less than capital
punishment in cases of conviction for murder in the first
degree. It may well be that as to one of these jurors, one
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Williamson, the challenge should have been sustained.
This juror was peremptorily challenged by the accused,
and did not sit upon the jury. The statute, in cases of this
character, allowed the accused twenty peremptory chal-
lenges; it appears that he was in fact allowed twenty-two
peremptory challenges. Thus his right to exercise peremp-
tory challenges was not abridged to his prejudice by an
erroneous ruling as to the challenge for cause. In view
of this fact, and since there is nothing in the record to show
that any juror who sat upon the trial was in fact objection-
able, we are unable to discover anything which requires a
reversal upon this ground. See Hayes v. Missourt, 120
U. S. 68, 71; Hopt v. Utah, 120 U. S. 430; Spies v.
Illinots, 123 U. S. 131; Holt v. United States, 218 U. S.
245, 248.

Certain letters were offered in evidence at the trial con-
taining expressions tending to establish the guilt of the
accused. These letters were written by him after the
homicide and while he was an inmate of the penitentiary
at Leavenworth. They were voluntarily written, and un-
der the practice and discipline of the prison were turned
over ultimately to the warden, who furnished them to the
District Attorney. It appears that at the former trial,
as well as the one which resulted in the conviction now
under consideration, application was made for a return of
these letters upon the ground that their seizure and use
brought them within principles laid down in Weeks v.
United States, 232 U. S. 383, and kindred cases. But we
are unable to discover any application of the principles
laid down in those cases to the facts now before us. In
this instance the letters were voluntarily written, no threat
or coercion was used to obtain them, nor were they seized
without process. They came into the possession of the
officials of the penitentiary under established practice,
reasonably designed to promote the discipline of the insti-
tution. Under such circumstances there was neither
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testimony required of the accused, nor unreasonable search
and seizure in violation of his constitutional rights.

Other objections are raised in the elaborate brief filed in
behalf of the plaintiff in error. We do not find it necessary
to discuss them. In view of the gravity of the case they
have been examined and considered with care, and we are
unable to find that any error was committed to the preju-
dice of the accused. '

Aflirmed.

PACIFIC GAS & ELECTRIC COMPANY ». POLICE
COURT OF THE CITY OF SACRAMENTO, STATE
OF CALIFORNIA, ET AL.

ERROR TO THE DISTRICT COURT OF APPEAL, THIRD APPEL-
LATE DISTRICT, OF THE STATE OF CALIFORNIA.

No. 31. Submitted October 9, 1919.—Decided December 8, 1919.

When an intermediate state court assumes jurisdiction and renders
a judgment which the state Supreme Court declines to review for
want of power, the writ of error to review federal questions involved
runs to the judgment of the intermediate court, and the jurisdiction
of that court is not subject to question here. P. 24,

In the absence of any particular contract provision touching the sub-
jeet, the question whether an ordinance requiring a street railroad
company to sprinkle the street within and near its tracks imposes an
undue burden, in view of its general right to operate the railroad
under its franchise, is a question of police power and does not involve
the contract clause. P. 25.

A city ordinance requiring a street railway company, without cost
to the city, to sprinkle the street occupied by its railroad, between
the rails and for a sufficient distance beyond to lay the dust and
prevent it from rising when cars are in operation, is within the police
power. Id.

Such an ordinance does not violate the equal protection clause in dis-
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criminating between street railroad cars and other vehicles on the

same streets. P. 26.
28 Cal. App. 412, affirmed.

THE case is stated in the opinion.

Mr. Wm. B. Bosley for plaintiff in error.

Mr. Archibald Yell, Mr. Hugh B. Bradford and Mr.
Edward M. Cleary for defendants in error.

M-g. CHieF Justice WHITE delivered the opinion of the
court.

By ordinance the City of Sacramento provides: “every
person, firm, or corporation owning, controlling or operat-
ing any street railroad, suburban railroad, or interurban
railroad upon and along any of the streets of the City of

Sacramento shall, without cost to the city during the
months of June, July, August, September and October
of each year, and at such other times as may be necessary
to keep the dust laid, sprinkle with water the surface of
the street, occupied by such railroad, between the rails
and tracks and for a sufficient distance beyond the outer-
most rails thereof, so as to effectually lay the dust and
prevent the same from arising when the cars are in opera-
tion.”

The Gas Company, plaintiff in error, operated lines of
street railway in Sacramento under franchise granted by
the city. It refused to obey the ordinance and was prose-
cuted in the city police court and there asserted that the
ordinance was in conflict with the due process and equal
protection of the laws clauses of the Fourteenth Amend-
ment to the Constitution of the United States.

From a sentence imposing upon it a money penalty, it
appealed to the Superior Court for the County of Sacra-
mento, and from the judgment of that court confirming
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the conviction it prosecuted an appeal to the Supreme
Court of the State, which court refused to review the case
on the ground that it was without jurisdiction. There-
upon the Company, alleging the illegality of the con-
viction upon various grounds, among others that the or-
dinance was repugnant to the Fourteenth Amendment,
petitioned the District Court of Appeal for the Third Ap-
pellate District for a writ of certiorari requiring the Su-
perior Court to send up the record for review. The pe-
tition was demurred to as stating no cause of action and
on the further ground that it disclosed no jurisdiction in
the court to review. Although it expressed doubt on the
subject, the court took jurisdiction, reviewed the convic-
tion, held that the city had power under the state con-
stitution and laws to pass the ordinance and that it was
not repugnant to the Constitution of the United States.
The certiorari was refused. A review of this judgment
was then asked at the hands of the Supreme Court of
the State, but that court again refused to interfere on the
ground of its want of jurisdiction. The writ of error which
is before us was then prosecuted by the Gas Company to
the judgment of the District Court of Appeal refusing to
grant the writ of certiorari.

At the threshold a motion to dismiss requires to be
considered. It is based upon the ground that the court
below had, under the state constitution and laws, no
power to review by certiorari the action of the Superior
Court and therefore that court was the court of last resort
competent to decide the cause. But this disregards the
fact that the District Court of Appeal assumed jurisdic-
tion of the cause and that the Supreme Court of the State
declined to review its judgment for want of jurisdiction.
As whether, under the circumstances, the District Court
of Appeal rightfully assumed jurisdiction by certiorari
is a question of purely state law which we may not review,
the judgment of that court is the judgment of the state
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court of last resort having power to consider the case and
the motion to dismiss is denied.

Besides the due process and equal protection clauses of
the Fourteenth Amendment, the contract clause of the
Constitution of the United States is relied upon in the
assignments. In argument, however, that contention
is based, not upon the impairment by the ordinance of
any particular contract right, but upon the unwarranted
burden which it is asserted would result from enforcing
the ordinance as against the railroad company because of
the general authority which it possessed under its fran-
chises to operate its railroad in the streets. But this at
once establishes that the consideration of the contract
clause is negligible and hence that it is only necessary to
pass upon the contentions under the due process and
equal protection clauses. This results, since, if the police
power of the city, to provide by the ordinance for the pro-
tection of the health and safety of the people, was unre-
strained by any contract provision, the police power nec-
essarily dominated the right of the company under its
franchises to use the streets and subjected that right to the
authority to adopt the ordinances in question.

Further, as the right of the city to adopt such ordi-
nance, so far as the state constitution and laws are con-
cerned, is concluded by the decision below and as it is
elementary that the due process clause of the Fourteenth
Amendment does not restrain the States in the exercise
of their legitimate police power, it follows that the case
narrows down to a consideration of whether the ordinance
in question was generically embraced by the police power
of the State and, if it was, whether the power was so
abused as to cause its exertion to exceed the limits of the
police power, thus bringing the ordinance under the pro-
- hibitions of the due process and equal protection clauses
of the Fourteenth Amendment.

That the regulation made by the ordinance was in-
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herently within the police power is we think too clear for
anything but statement. We cite in the margin, however,
decided cases dealing with the subject, in some of which
the power here in question when exerted for the same pur-
pose and to the same extent was upheld, and in others of
which, although the manifestations of the exercise of the
power were somewhat different, its existence was ac-
cepted as indisputable; and text writers who state the
same view.!

That the power possessed was on the face of the or-
dinance not unreasonably exerted and therefore that its
exercise was not controlled by the due process clause of
the Fourteenth Amendment is, we are also of opinion,
equally clear. And this is true likewise of the contention
as to the equal protection clause of the Amendment, since
that proposition rests upon the obviously unwarranted
assumption that no basis for classification resulted from
the difference between the operation of the street railway
cars moving on tracks in the streets of the city and the
movement of a different character of vehicles in such
streets.

Affirmed.

1 Milwaukee v. Milwaukee E. R. & L. Co., 144 Wis. 386; City &
Suburban Ry. Co. v. Mayor of Savannah, 77 Ga. 731; State v. Canal
& C. R. R. Co., 50 La. An. 1189; St. Paul v. St. Paul City Ry. Co., 114
Minn. 250; Newcomb v. Norfolk Western Street Ry. Co., 179 Mass. 449;
Elliott on Railroads, § 1082; Dillon on Municipal Corporations, 5th ed.,
§ 1276; Nellis, Street Railways, § 157; McQuillin on Municipal Cor-
porations, p. 3774; Elliott on Roads and Streets, § 958.
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POSTAL TELEGRAPH-CABLE COMPANY v. WAR-
REN-GODWIN LUMBER COMPANY.

CERTIORARI TO THE SUPREME COURT OF THE STATE OF
MISSISSIPPI.

No. 91. Argued November 17, 1919.—Decided December 8, 1919.

Under the Act of June 18, 1910, c. 309, 36 Stat. 539, 545, a telegraph
company providing one rate for unrepeated interstate messages
and another, higher rate for those repeated, may stipulate for a
reasonable limitation of its responsibility when the lower rate is
paid; and the validity of such contracts is not determinable by state
laws. P. 30.

116 Mississippi, 660, reversed.

THE case is stated in the opinion.

Mr. Ellis B. Cooper, with whom Mr. J. T. Brown and
Mr. J. N. Flowers were on the brief, for petitioner.

Mr. William D. Anderson, for respondent, submitted.

Mgz. Cuier JusticE WHiTE delivered the opinion of the
court.

In Primrose v. Western Union Telegraph Co., 154 U. S. 1,
the court passed upon the validity of a contract made by
a telegraph company with the sender of a message by
which, in case the message was missent, the liability of
the company was limited to a refunding of the price paid
for sending it, unless, as a means of guarding against
mistake, the repeating of the message from the office to
which it was directed to the office of origin was secured
by the payment of an additional sum. It was held that
such a contract was not one exempting the company from
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liability for its negligence, but was merely a reasonable
condition appropriately adjusting the charge for the serv-
ice rendered to the duty and responsibility exacted for its
performance. Such a contract was therefore decided to
be valid and the right to recover for error in transmitting
a message which was sent subject to it was accordingly
limited.

In Western Union Telegraph Co. v. Showers, 112 Mis-
sissippi, 411, the Supreme Court of that State was called
upon to consider the validity of a contract by a telegraph
company limiting its responsibility for missending an
unrepeated message essentially like the contract which was
considered and upheld in the Primrose Case. The court
decided that as the Act of Congress of June 18, 1910,
c. 309, 36 Stat. 539, 545, had operated to exert the power
of Congress over telegraph companies as to their inter-
state business and contracts, Congress has taken pos-
session of the field and thus excluded state legislation and
hence such a contract was valid and enforcible in ac-
cordance with the rule laid down in the Primrose Case.
In holding this, however, the court pointed out that but
for the act of Congress a different rule would apply, as
under the state law such a contract was invalid because it
was a stipulation by a carrier limiting its liability for its
negligence.

In Dickerson v. Western Union Telegraph Co., 114
Mississippi, 115, the validity of a like contract by a tele-
" graph company for the sending of an unrepeated message
once again arose for consideration. In passing upon it the
court declared that the ruling previously made in the
Showers Case, as to the operation of the Act of Congress of
1910, was erroneous. Coming therefore to reconsider that
subject, it was held that the Act of Congress of 1910
had not extended the power of Congress over the rates of
telegraph companies for interstate business and the con-
tracts made by them as to such subject, and hence the
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Showers Case, in so far as it held to the contrary, was over-
ruled. Thus removing the contract from the operation of
the national law and bringing it under the state law, the
court held that the contract was void and not susceptible
of being enforced because it was a mere contract exempt-
ing the telegraph company from the consequences of its
negligence.

The case before us, involving the extent of the liability
of the Telegraph Company for an unrepeated interstate
message governed by a contract like those considered in
the previous cases, was decided by a state circuit court
after the decision in the Showers Case and before the over-
ruling of that case by the Dickerson Case. Presumably
therefore the court, because of the Showers decision, up-
held the validity of the contract and accordingly limited
the recovery. The appeal which took the case to the
court below, however, was there heard after the decision
in the Dickerson Case. In view of that situation the court
below in disposing of the case expressly declared that the
only issue which was open was the correctness of the rul-
ing in the Dickerson Case, limiting the operation and effect
of the Act of Congress of June 18, 1910. Disposing of
that issue, the ruling in the Dickerson Case was reiterated
and the contract, although it concerned the transmission
of an interstate message, was declared not affected by the
act of Congress and to be solely controlled by the state law
and to be therefore void. That subject presents then
the only federal question, and indeed the only question in
the case.

For the sake of brevity, we do not stop to review the
cases which perturbed the mind of the court below in the
Dickerson Case as to the correctness of its ruling in the
Showers Case (Pennsylvania R. R. Co. v. Hughes, 191 U. S.
477; Western Union Telegraph Co. v. Crovo, 220 U. S. 364;
Adams Express Co. v. Crontnger, 226 U. S. 491; Western
Union Telegraph Co. v. Brown, 234 U. S. 542), but content
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ourselves with saying that we are of opinion that the effect
which was given to them was a mistaken one. We come
at once therefore to state briefly the reasons why we con-
clude that the court below mistakenly limited the Act of
Congress of 1910 and why therefore its judgment was
erroneous.

In the first place, as it is apparent on the face of the Act
of 1910 that it was intended to control telegraph com-
panies by the Act to Regulate Commerce, we think it
clear that the Act of 1910 was designed to and did subject
such companies as to their interstate business to the rule
of equality and uniformity of rates which it was manifestly
the dominant purpose of the Act to Regulate Commerce
to establish, a purpose which would be wholly destroyed
if, as held by the court below, the validity of contracts
made by telegraph companies as to their interstate com-
merce business continued to be subjected to the control of
divergent and it may be conflicting local laws.

In the second place, as in terms the act empowered
telegraph companies to establish reasonable rates, subject
to the control which the Act to Regulate Commerce ex-
erted, it follows that the power thus given, limited of
course by such control, carried with it the primary author-
ity to provide a rate for unrepeated telegrams and the
right to fix a reasonable limitation of responsibility where
such rate was charged, since, as pointed out in the Prim-
rose Case, the right to contract on such subject was em-
braced within the grant of the primary rate-making
power.

In the third place, as the act expressly provided that
the telegraph, telephone or cable messages to which it re-
lated may be ‘‘classified into day, night, repeated, unre-
peated, letter, commercial, press, Government, and such
other classes as are just and reasonable, and different
rates may be charged for the different classes of messages,”
it would seem unmistakably to draw under the federal
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control the very power which the construction given below
to the act necessarily excluded from such control. Indeed,
the conclusive force of this view is made additionally co-
gent when it is considered that as pointed out by the Inter-
state Commerce Commission, (Clay County Produce Co.
v. Western Union Telegraph Co., 44 1. C. C. 670,) from
the very inception of the telegraph business, or at least
for a period of forty years before 1910, the unrepeated
message was one sent under a limited rate and subject to a
limited responsibility of the character of the one here in
contest.

But we need pursue the subject no further, since, if not
technically authoritatively controlled, it is in reason per-
suasively settled by the decision of the Interstate Com-
merce Commission in dealing in the case above cited with
the very question here under consideration as the result of
the power conferred by the Act of Congress of 1910; by
the careful opinion of the Circuit Court of Appeals of the
Eighth Circuit dealing with the same subject (Gardner v.
Western Union Telegraph Co., 231 Fed. Rep. 405); and by
the numerous and conclusive opinions of state courts of
last resort which in considering the Act of 1910 from vari-
ous points of view reached the conclusion that that act
was an exertion by Congress of its authority to bring
under federal control the interstate business of telegraph
companies and therefore was an occupation of the field by
Congress which excluded state action. Western Union
Tel. Co. v. Bank of Spencer, 53 Oklahoma, 398; Haskell
Implement Co. v. Postal Tel.-Cable Co., 114 Maine, 277;
Western Union Tel. Co. v. Bilisoly, 116 Virginia, 562;
Bailey v. Western Union Tel. Co., 97 Kansas, 619; Durre v.
Western Union Tel. Co., 165 Wisconsin, 190; Western Union
Tel. Co. v. Schade, 137 Tennessee, 214; Meadows v. Postal
Tel. & Cable Co., 173 N. Car. 240; Norris v. Western Union
Tel. Co., 174 N. Car. 92; Bateman v. Western Union Tel.
Co., 174 N. Car. 97; Western Union Tel. Co. v. Lee, 174
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Kentucky, 210; Western Union Tel. Co. v. Foster, 224
Massachusetts, 365; Western Union Tel. Co. v. Hawkins, 14
Ala. App. 295.

It is indeed true that several state courts of last resort
have expressed conclusions concerning the act of Congress
applied by the court below in this case. But we do not
stop to review or refer to them as we are of opinion that
the error in the reasoning upon which they proceed is
pointed out by what we have said and by the authorities
to which we have just referred.

It follows that the judgment below was erroneous and
it must be reversed and the cause remanded for further
proceedings not inconsistent with this opinion.

And 1t vs so ordered.

MR. JusTticE PrrNEY dissents.

CITY OF LOS ANGELES ET AL. ». LOS ANGELES
GAS & ELECTRIC CORPORATION.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE SOUTHERN DISTRICT OF CALIFORNIA.

No. 50. Argued October 23, 1919.—Decided December 8, 1919.

A distinction is to be drawn between the powers of a city when acting
in its governmental capacity, i. e., the police powers,—and those
which belong to it in its proprietary or quasi-private capacity.
P. 38.

Merely for the sake of establishing a lighting system of its own, a city
has no right to displace or remove without compensation the fixtures
of a lighting company already occupying the streets in virtue of
rights guaranteed by its franchise. P. 37.

Declarations in an ordinance to the effect that speedy establishment
of a municipal lighting system, and therein the removal or relocation
of poles and other fixtures maintained in the streets by the owners
of other lighting systems, are necessary for the public peace, health
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and safety, do not suffice to convert such acts of interference into
a legitimate exercise of police power. Pp. 34, 38.

A franchise to use the streets for supplying a ecity and its inhabitants
with electric light, acquired” under the California Constitution,
Art. XI, § 19, before the amendment of 1911, conveys contract
rights which the city is not at liberty to destroy, and the property
employed in their exercise can not be taken by the city without due
process of law—the payment of compensation. P. 39. Russell v.
Sebastian, 233 U. S. 195.

241 Fed. Rep. 912, affirmed.

THE case is stated in the opinion.

Mr. W. B. Mathews, with whom Mr. Albert Lee Stephens
and Mr. Charles S. Burnell were on the briefs, for appel-
lants.

Mr. Paul Overton, with whom Mr. Herbert J. Goudge
was on the brief, for appellee.

Mg. Justice McKENNA delivered the opinion of the
court.

The appellant city is a municipal corporation of the
State of California and the other appellants are its officers,
having official relation to it and its rights and powers.

The appellee is a California corporation invested with
and in exercise of a franchise for generating and selling
electricity through a system of poles and wires and other
works in the public streets of Los Angeles, among others
in that known as York Boulevard.

The appellee—to which we shall refer as the corpora-
tion—brought this suit in the District Court to declare
invalid and restrain the execution of an ordinance of the
city providing for a municipal electric street-lighting
system and making way for it in such way, it is charged,
that it obstructed, trespassed upon and made dangerous
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the system of the corporation in violation of its rights
under the Constitution of the United States.

The District Court granted the prayer of the bill upon
the grounds relied on and hence the appeal from its deci-
sion direct to this court.

The ordinance attacked is very long by reason of its
repetitions. It, however, can be intelligibly reduced to a
few provisions. It was passed March 6, 1917, and ap-
proved the next day, and declares in its title its purpose
to be to provide for the removal and relocation of poles
and other property in the public streets of the city ‘“when
necessary in order that the municipal electrical street
lighting system may be constructed, operated and main-
tained.” Such system and its installation ‘““as speedily
as may be practicable” is declared necessary for ‘“the
public peace, health and safety.”

It is recited that certain ‘“fixtures, appliances and
structures” (they are enumerated) are maintained in
the streets and it is necessary ‘“‘in order that sufficient
space may be secured for said municipal electrical sys-
tem . . . and that the work of constructing and es-
tablishing the same may be carried on, to provide for the
removal orrelocation of certain of said poles and other prop-
erties so maintained by said persons and corporations.”

It is therefore ordained that (§ 1) whenever it shall ap-
pear to the Board of Public Works that the removal or
relocation of such ‘‘fixtures, appliances or structures”
(there is an enumeration again which we omit as useless
repetition) is necessary in order that the municipal sys-
tem may have place, the Board shall give notice to the
person, firm or corporation owning or controlling the
property to remove or relocate the same, the notice to
designate the property to be removed and the place to
which it shall be removed, and it shall be the duty of such
person, firm or corporation to comply with the notice
within five days of its receipt. To fail or refuse to so
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comply or to diligently prosecute the work of removal is
made unlawful (§§ 2 and 3) and (§ 4) made a misdemeanor
punishable by a fine of not more than $500 or by imprison-
ment in the city jail for a period of not more than six
months, or by both such fine and imprisonment. Each
day’s delay is made a separate offense.

In case of failure to remove or prosecute the work of
removal the Board of Public Works is given power to do
what the notice directs. (§ 5.)

By § 6 the dependency of the city upon private con-
tracts for lighting the public streets and other public
places is declared, some of which contracts, it is said, have
expired and all will have expired by July, 1917, thus mak-
ing the completion of the municipal system necessary to
provide for lighting the streets without interruption and
the removal or relocation of the appliances owned or
controlled by various persons, firms or corporations imme-
diately necessary in order that the city may complete
and install its system. And it is declared that the “or-
dinance is urgently required for the immediate preserva-
tion of the public peace, health and safety.”

The ordinance was preceded by acts of interference by
the city with the property of the corporation in other
streets and also in York Boulevard, which interference
was enjoined by interlocutory and final decree by the
Superior Court of Los Angeles County in a suit brought
by the corporation—the city not defending. And it was
interference, not displacement, and the court’s decree was
adapted to the extent of the interference. The decree as
to other streets than York Boulevard was as follows:
“., . . from in any manner trespassing upon, inter-
fering with, moving or displacing the poles or wires, or
either or any of them, owned or controlled wholly or in
part by plaintiff [the corporation in this case]; or erecting
or placing any pole, cross-arm or other electrical appliance
or equipment or attaching any wire or cable to or upon
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any pole, cross-arm or other electrical appliance or equip-
ment in a fixed position within the distance from any
pole, cross-arm, wire or other electrical appliance or equip-
ment owned or controlled wholly or in part by plaintiff,
[the corporation in this case], as prescribed by the laws
of the State of California and the rules and regulations of
the Railroad Commission of said State; . . .7 As to
York Boulevard the decree was as foilows: “. . . from
conveying, running or transmitting electric power or
energy through the lines and wires heretofore erected
and constructed by said City of Los Angeles, its agents,
servants or employees,” until the wires, poles, and equip-
ment of the city are removed to the distance ‘‘prescribed
by the laws of the State of California and the rules and
regulations of the Railroad Commission thereof.”

The decree contained a provision upon which the city
bases a contention, or rather a suggestion, to which we
shall presently refer. The provision is as follows: ‘“Noth-
ing herein contained shall be construed as prohibiting or
restraining the City of Los Angeles or its proper boards,
officers or agents from carrying into effect any ordinance
of said City providing for the removal or relocation of
poles, anchors, cross arms, wires, street lamps or other
fixtures, appliances or structures owned or controlled by
said plaintiff [the corporation in this case] and located in,
upon, over or under any public street or other public
place of said city.”

The ground or basis of the ordinance of March 6, 1917,
here involved is the same as that of the interference in the
suit in the state court, that is, the right to displace the
corporation’s property in order that the municipal system
may be operated or erected. There is no attempt here, as
there was no attempt in that suit, at absolute displace-
ment. The order of the Board of Public Works, issued in
accordance with the direction of the ordinance, required
the corporation to change or shift or lower its wires to
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the detriment of their efficient use, as it is contended.
There is some conflict as to the extent and effect which,
however, we are not called upon to reconcile. It was
stipulated ‘‘that the value of the right to exercise the
franchises of the Los Angeles Gas & Eleetric Corporation
in the public streets and thoroughfares of the City of Los
Angeles exceeded the sum of $3,000 and was in excess of
$4,000.” And it was testified that if the city in construet-
ing its system proceeds as it has done in ordering the re-
moval of poles and wires, it will cost the corporation be-
tween $50,000 and $60,000; but passing by the particular
instance of interference and considering the ordinance’s
broad assertion of right, the contentions of the city and
the corporation are in sharp contradiction.

We say ‘“the ordinance’s broad assertion of right” to
distinguish the narrower right of the city to erect a sys-
tem of its own. Of the latter right there is no question.
The District Court conceded it, indeed praised the proj-
ect, but decided that it could not be exercised to dis-
place other systems, without compensation, occupying
the streets by virtue of franchises legally granted. Thus
the only question is whether the city may as matter of
public right and without compensation clear a “space’
for the instrumentalities of its system by removing or
relocating the instrumentalities of other systems. The
city asserts the affirmative—asserts the right to displace
other systems as an exercise of the police power, and,
further, as an incident of its legislative power. It is
further asserted that these powers are attributes of gov-
ernment, and that their exercise when not palpably ar-
bitrary, is not subject to judicial interference. ‘“And
that ‘every intendment is to be indulged in favor of its
validity, and all doubts resolved in a way to uphold the
law-making power [in this case the city]; and a contrary
conclusion will never be reached upon light considera-
tion.””” Ex parte Haskell, 112 California, 412.
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In counter propositions the corporation urges its fran-
chise and the right it conveys to occupy the streets of the
city—rights, it is said, having the inviolability of a con-
tract and the sanctity of private property, not indeed
free from reasonable regulation, if such regulation is
governmental, but free from molestation or displacement
to make ‘‘space’’ for a city system, for that is proprietary.
We have, therefore, the not unusual case of rights asserted
against governmental power—a case somewhat fruitful
of disputable considerations and upon which judgment
may not be easy or free from controversy. But there is
some point where power or rights must prevail, however
plausible or specious the argument of either against the
other may be. As for example, in the present case. The
city has undoubtedly the function of police; it undoubt-
edly has the power of municipal lighting and the installa-
tion of its instrumentalities (Russell v. Sebastian, 233 U. S.
195, 202); but function and power may be exceeded and
so far as wrongful be restrained. And such was the con-
clusion of the District Court applying the Constitution
of the United States, and such the ground of its judgment.

In what way the public peace or health or safety was
imperiled by the lighting system of the corporation or
relieved by its removal or change, the court was unable
to see and it is certainly not apparent. The court pointed
out that there were several lighting systems in existence
and occupying the streets and that there was no contest,
or disorder or overcharge of rates or peril, or defect of
any kind, and therefore concluded that the conditions
demonstrated that while the city might install its own
system there was no real ““public necessity’’ arising from
consideration of public health, peace or safety requiring
the city to engage in the business of furnishing light.

The court reasoned and concluded that what the city
did was done not in its governmental capacity—an exer-
tion of the police power—but in its ‘‘ proprietary or quasi-
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private capacity” and that therefore the city was sub-
ordinate in right to the corporation, the latter being an
earlier and lawful occupant of the field. The difference in
the capacities is recognized and the difference in attendant
powers pointed out in decisions of this court. Vilas v.
Manila, 220 U. S. 345; Russell v. Sebastian, 233 U. S. 195;
South Carolina v. United States, 199 U. S. 437; New Orleans
Gas Co. v. Drainage Commisston, 197 U. S. 453; Vicksburg
v. Vicksburg Waterworks Co., 206 U. S. 496, 508.

The city’s contentions are based on a confusion of these
capacities and the powers or rights respectively attributed
to them and upon a misunderstanding of the reservations
in the decree of the state court. The reservations were
made only in prudence, not to define the existence or
extent of powers, and forestall their challenge, but to
leave both to the occasion when either of them might
be asserted or denied. And it is clear that it was not in-
tended to confound the capacities in which the city might
act and the relation of the city’s acts to those capacities.

It is not necessary to repeat the reasoning or the exam-
ples of the cases cited above, by which and in which the
different capacities of the city are defined and illustrated.
A franchise conveys rights and if their exercise could be
prevented or destroyed by a simple declaration of a
municipal council, they would be infirm indeed in tenure
and substance. It is to be remembered that they come
into existence by compact, having, therefore, its sanction,
urged by reciprocal benefits, and are attended and can
only be exercised by expenditure of money, making them
a matter of investments and property, and entitled as
such against being taken without the proper process of
law—the payment of compensation.

The franchise of the present controversy was granted
prior to 1911 and hence has the attributes and rights
described in Russell v. Sebastian, supra. Its source, as
was that of the franchise in that case, is the constitution of
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the State and is that ‘‘of using the public streets and
thoroughfares thereof . . . for introducing into and
supplying”” a city ‘“‘and its inhabitants either with gas
light or other illuminating light.” We said of such that
the “breadth of the offer was commensurate with the re-
quirements of the undertaking which was invited. The
service to which the provision referred was a community
service. It was the supply of a municipality—which had
no municipal works—with water or light.” And again,
“The individual or corporation undertaking to supply
the city with water or light was put in the same position
as though such individual or corporation had received a
special grant of the described street rights in the city
which was to be served.” We can add nothing to this
definition of rights, and, we may repeat, they did not
become immediately violable or become subsequently
violable.

Tt will be observed that we are not concerned with the
duty of the corporation operating a public utility to yield
uncompensated obedience to a police measure adopted for
the protection of the publie, but with a proposed uncom-
pensated taking or disturbance of what belongs to one
lighting system in order to make way for another. And
this the Fourteenth Amendment forbids. What the grant
was at its inception it remained and was not subject to be
displaced by some other system, even that of the city,
without compensation to the corporation for the rights
appropriated.

We think, therefore, that the decree of the District
Court protecting the corporation’s rights from disturb-

ance under the ordinance in question must be and it is
Affirmed.

Mg. JustickE PitneEy and MR. Justice CLARKE dissent.
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ERVIEN, COMMISSIONER OF PUBLIC LANDS OF
THE STATE OF NEW MEXICO, ». UNITED
STATES.

APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE
EIGHTH CIRCUIT.

No. 72. Submitted November 11, 1919.—Decided December 8, 1919.

The Enabling Act of June 20, 1910, § 10, c. 310, 36 Stat. 557, pro-
vides that the public lands granted and confirmed to the State of
New Mexico, their natural products and money proceeds, shall be
held in trust for the several objects for which the lands were granted
or confirmed, and that any disposition of such lands, money, ete.,
for other objects shall be deemed a breach of trust; and the Attorney
General of the United States is required to prosecute in the name of
the United States proceedings necessary to enforce the provisions
of the act relative to the application and disposition of the said
lands, the products thereof, and the funds derived therefrom. In
such a suit, held, that the use of such funds for advertising the re-
sources and advantages of the State generally would be a breach of
the trust and that the state land commissioner should be enjoined
from so using them under authority of an act of the state legislature.
P. 47.

246 Fed. Rep. 277, affirmed.

THE case is stated in the opinion.

Mr. A. B. Renehan and Mr. Carl H. Gilbert for appel-
lant:

The District Court was without jurisdiction. The
State of New Mexico was the real party in interest, and
the suit could only have been maintained as an original
proceeding in this court. Jud. Code, § 238; Louisiana v.
Jumel, 107 U. 8. 711, 727; Smith v. Reeves, 178 U. S. 436,
439; In re Ayers, 123 U. S. 443, 502; New York Guaranty
Co. v. Steele, 134 U. S. 230, 232; Governor of Georgia v.
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Madrazo, 1 Pet. 110; Cunningham v. Macon & Brunswick
R. R. Co., 109 U. 8. 446; Antoni v. Greenhow, 107 U. S.
769; Minnesota v. Hitchcock, 185 U. S. 373.

The appellant, as land commissioner, did not threaten
to expend the full three per cent. of the income, but only
so much of it as should seem expedient and desirable,
in advertising the resources and advantages of the State
generally, and particularly to homestead seekers and in-
vestors. This would not constitute a breach of the trust,
but only a legitimate expense in the administration of
the trust estate, resulting in an increased demand for the
lands, which would increase rather than diminish the
proceeds to be distributed to the beneficiaries. No pro-
vision was made in the trust agreement for the payment
of expenses incident to proper administration. The pro-
posed expenditure is not unreasonable and the right to
make it is implied. Perry on Trusts, § 910; Trustees v.
Greenough, 105 U. 8. 527; Meddaugh v. Wilson, 151 U. S.
333; Worrall v. Harford, 8 Vesey, 8; Attorney General v.
Mayor of Norwich, 2 M. & C. 406, 424; Rex v. Inhabiiants
of Essex, 4 Term Rep. 591; Rex v. Commissioners of Sewers,
1 B. & Ad. 232; Crump v. Baker, 18 Vesey, 285; Hill on
Trustees, c. 5, p. 570.

The advertisement required by § 10 of the Enabling
Act has only to do with the manner of conducting a sale
or lease. This must be by public auction, of which there
shall be at least the published notice required. There is
nothing to prohibit a greater notoriety in exposition of the
advantages of the lands.

The act looks to the production of funds for the par-
ticular objects stated, but it has in mind also the aggran-
dizement and enrichment of the new State, whose people
are the real beneficiaries; and this enrichment and ag-
grandizement must come through homeseekers, settlers
and investors. To attract these was the particular pur-
pose of the state statute. The general advertisement
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of the State was purely incidental; and both sorts of
publicity tended to the same end—more competition for
the lands.

It is the duty of a trustee in selling to sell under the
best possible conditions. Dounes v. Grazebrook, 3 Mer.
208; Wilkins v. Fry, 1 Mer. 268; 2 Rose, 375; Ord v.
Noel, 5 Madd. 440; Mortlock v. Buller, 10 Vesey, 309.
Trustees should proceed according to good business.
Phelps v. Harris, 101 U. S. 370, 383; 2 Perry on Trusts,
§ 770.

Administration of the trust should not be interfered
with by injunction unless a gross abuse of discretion be
shown. Nichols v. Eaton, 91 U. S. 716; Colton v. Colton,
127 U. S. 300.

Mr. Assistant Attorney General Nebeker and Mr. Leslie
C. Garnett for the United States:

The bill in this case is framed upon the theory that the
act of the New Mexico legislature is in contravention of
§8 9 and 10, Art. 21, of the constitution of New Mexico,
by which the grant and confirmation of the lands, upon
the conditions and limitations prescribed in the Enabling
Act, were accepted by the State, and also in conflict with
the terms of the Enabling Act, and that the defendant as
commissioner of public lands of New Mexico, a public
officer of the State charged with the enforcement of its
laws, is about to proceed wrongfully and in breach of the
trust declared in the Enabling Act and in violation of the
laws and rights of the United States. Such a suit cannot
be regarded as one against the State. Ex parte Young,
209 U. 8. 123; Truax v. Raich, 239 U. 8. 33, 37; Looney v.
Crane Co., 245 U. S. 178, 191; Cavanaugh v. Looney, 248
U. 8. 453, 456.

In the Enabling Act Congress created definite, express,
and independent trusts. Each specified quantity of land
granted or confirmed was to be devoted to a particular
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object, and applying the proceeds from any particular
land to any other object than that specified was expressly
inhibited as a breach of trust. The Court of Appeals very
aptly points out that the granted and confirmed lands
aggregate only one twenty-sixth of the area of the State.
Manifestly, the remaining twenty-five twenty-sixths of
the State and all other public and private property therein
are interested in the benefits to be derived from giving
publicity to its resources and advantages. It is nowhere
shown that any other provision of state law is made to
give publicity to the resources and advantages of New
Mexico, but the funds derived from these trust lands are
made to bear the entire expense of any such publicity for
the whole State as the commissioner of public lands of
the State may determine is advantageous. This is so
palpably a breach of trust as not to require argu-
ment.

If these funds can be at all diverted by the state legis-
lature from the objects to which Congress devoted them,
there is hardly any limit to which the legislature can not
go in order to advertise the State’s resources. Congress
expressly provided for the necessary advertisement for
the sales and leases of the lands, and for the sales of
timber thereon, in § 10 of the Enabling Act. This ex-
press provision for advertising the sale of these lands
negatives the idea of the necessity for any other adver-
tisement.

The act of the state legislature in providing for the
diversion of these trust moneys from the fund correspond-
ing to the grant under which the particular land producing
such moneys was conveyed or confirmed, and covering
them into the general treasury of the State to be expended
for the general expenses of the state government, and not
investing them in ‘‘safe interest-bearing securities,” is
plainly in conflict with the Enabling Act, constitutes a
breach of trust, and is void.
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Mg. Justice McKenNA delivered the opinion of the
court.

Suit to enjoin the expenditure by appellant, Commis-
sioner of Public Lands of the State of New Mexico, of
any of the funds derived from the sale and lease of lands
granted and confirmed to the State by the act admitting
her into the Union. The right to sell or lease is asserted
under a certain act of New Mexico entitled ‘“An Act con-
cerning the Publicity and Promotion of Public Resources
and Welfare.” [Laws 1915, c. 60.]

The Enabling Act was passed June 20, 1910, [c. 310, 36
Stat. 557] and on August 21, 1911, [37 Stat. 39] by a
joint resolution of the Senate and House of Represent-
atives New Mexico and Arizona were admitted into the
Union upon an equal footing with the original States.

By the Enabling Act certain grants of public lands were
made to New Mexico for purposes of which there was a
specific enumeration.

It is provided by § 10 of the act that the lands granted
and transferred thereby ‘‘shall be by the said State held
in trust, to be disposed of in whole or in part only in
manner as herein provided and for the several objects
specified in the respective granting and confirmatory
provisions, and that the natural products and money
proceeds of any of said lands shall be subject to the same
trusts as the lands producing the same.”

And it is further provided that the ““disposition of any
of said lands, or of any money or thing of value directly
or indirectly derived therefrom, for any object other than
that for which such particular lands, or the lands from
which such money or thing of value shall have been de-
rived, were granted or confirmed, or in any manner
contrary to the provisions of this Act, shall be deemed
a breach of trust.”

It is made the duty of the Attorney General of the
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United States to prosecute in the name of the United
States such proceedings at law or in equity as may be
necessary to enforce the provisions of the act “‘relative
to the application and disposition of the said lands and
the products thereof and the funds derived therefrom.”

The constitutional convention was required to provide,
by an ordinance irrevocable without the consent of
the United States and the people of the State, that the
State and its people consent to the provisions of the act,
and the constitution of the State did so provide.

The legislature of the State on March 8, 1915, passed,
over the Governor’s veto, an act entitled as we have
designated, the first section of which is as follows:

““Section 1. It shall be unlawful for the Commissioner
of Public Lands to expend for making known the resources
and advantages of this State generally and particularly
to homeseekers and investors, more than three cents on
the dollar of the annual income of his office from sales
and leases of lands, but, up to such limit of money an-
nually, he may give or cause to be given publicity to such
resources and advantages, and do or cause to be done all
incidental work, in his judgment advisable to be done.”

The Commissioner receives from sales and leases of
the lands granted a large income annually, the income for
the year ending December 31, 1914, being approximately
$741,000, and he threatens to expend three cents on the
dollar of the annual income derived from sales and leases
to give publicity to the resources and advantages of the
State generally in conformity with the act of the legisla-
ture of March 8, 1915, and, unless restrained, will do so.

The answer, though in form a denial of some of the
averments of the bill and an admission of others, is really
an objection to its sufficiency to authorize the relief prayed,
and the ground of objection is that the bill taken as a
whole, ‘‘is no more than an attempt to interfere with the
due administration of a trust estate by the trustee, the
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State of New Mexico, which requires the payment of
necessary and proper expenses out of the income or pro-
ceeds of the trust property, the grantor of the trust, the
Government of the United States, having made no other
provision for the payment of such necessary and proper
costs and expenses; and defendant avers that the expend-
iture of a small portion of such income and proceeds for
the purpose of advertising the resources of the State
and the value of its lands, with the hope of thereby in-
creasing the demand for the purchase and leasing of such
lands and in the enhancing of the prospective prices to be
derived therefrom, is a proper and necessary expense of
the administration of said trust estate.”

A temporary injunction was applied for and denied
and subsequently the case by stipulation was submitted
upon bill and answer, upon which it was ordered that the
bill be and it was dismissed.

The decree was reversed by the Circuit Court of Appeals
and the case remanded with direction to enter a decree
for the United States. This appeal was then prosecuted.

The case is not in broad range and does not demand
much discussion. There is in the Enabling Act a specific
enumeration of the purposes for which the lands were
granted and the enumeration is necessarily exclusive of
any other purpose. And to make assurance doubly
sure it was provided that the natural products and money
proceeds of such lands should be subject to the same
trusts as the lands producing the same. To preclude any
license of construction or liberties of inference it was
declared that the disposition of any of the lands or of the
money or anything of value directly or indirectly derived
therefrom for any object other than the enumerated ones
should ‘‘be deemed a breach of trust.”

The dedication, we repeat, was special and exact, pre-
cluding any supplementary or aiding sense, in prophetic
realization, it may be, that the State might be tempted
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to do that which it has done, lured from patient methods
to speculative advertising in the hope of a speedy pros-
perity.

It must be admitted there was enticement to it and a
prospect of realization, and such was the view of the
District Court. The court was of opinion that a private
proprietor of the lands would without hesitation use their
revenues to advertise their advantage and that that which
was a wise administration of the property in him could
not reach the odious dereliction of a breach of trust in
the State.

The phrase, however, means no more in the present
case than that the United States, being the grantor of
the lands, could impose conditions upon their use, and
have the right to exact the performance of the conditions.
We need not extend the argument or multiply considera-
tions. The careful opinion of the Circuit Court of Ap-
peals has made it unnecessary. We approve, therefore,
its conclusion and affirm its decree.

Aflirmed.

LIVERPOOL, BRAZIL & RIVER PLATE STEAM
NAVIGATION COMPANY ». BROOKLYN EAST-
ERN DISTRICT TERMINAL.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
SECOND CIRCUIT.

No. 81. Argued November 14, 1919.—Deccided December 8, 1919.

A steam tug, propelling, lashed to its sides, other vessels of the same
owner, in pursuit of the owner’s business, brought one of them—a
float carrying the cargo—in collision with libelant’s vessel. Held,
that under Rev. Stats., §§ 4283-4285, the value of the tug, and not
the value of the flotilla, was the limit of their owner’s liability. P. 51.

250 Fed. Rep. 1021, affirmed.
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THE case is stated in the opinion.

Mr. Van Vechten Veeder, with whom Mr. Charles C.
Burlingham was on the brief, for petitioner:

The two tugs and the car float, physically united in
the performance, through the servants of a common
owner, of a common adventure, constitute in reality but
a single instrumentality and must all be surrendered as
a condition to the limitation of the owner’s liability.
The Main v. Williams, 152 U. S. 122, 131. It would seem
to be too obvious for argument that the car float must be
surrendered. Apart from the fact that she was the vessel
which actually did the damage, she was the instrumental-
ity by which the respondent undertook to perform the
service for which it was paid. It surely can make no dif-
ference in principle, for the purposes of the limitation
statute, whether cargo is carried in the hold of the same
vessel which contains the motive power of transportation,
or whether, as in this case, the motive power is in one
vessel and the cargo is towed in another. In both cases
the motive power and the hold are necessary instruments
of the transportation. So the tug, which was without
steam and was joined to the flotilla for the convenience
of the respondent, was, like the car float, also instrumental
in causing the collision, inasmuch as her presence as part
of the floating unit increased to that extent the difficulty
of navigating the flotilla, and added to that extent to its
momentum in the negligent course which brought about
the disaster. Thompson Towing & Wrecking Assn. v.
McGregor, 207 Fed. Rep. 209; The Columbia, 73 Fed. Rep.
226; s. c., 90 Fed. Rep. 295; The San Rafael, 141 Fed.
Rep. 270; Shipowners’ & Merchants’ Tugboat Co. v. Ham-
mond Lumber Co., 218 Fed. Rep. 161; The Bordentown, 40
Fed. Rep. 682, 687; The Anthracite, 162 Fed. Rep. 384, 388.

The W. G. Mason, 142 Fed. Rep. 913, has been a source
of much confusion. It is undoubtedly true that the per-
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sonal liability of the owner is not a determining factor as
to the liability of a vessel 1n rem. We also agree that the
fact that the two vessels are to be regarded as one for
the purposes of a joint undertaking of their owner may
have no bearing upon the question of their respective
liabilities in rem. But neither of these considerations has
any bearing upon the question of what must be surren-
dered by a respondent as a condition of limiting his liabil-
ity. There may be no liability whatever in rem, and yet
the shipowner may be entitled to limit his liability by
surrendering the vessel which was concerned in the dis-
aster.

The actual decision in The W. G. Mason, supra, was
simply that while the two tugs were engaged in towing
the steamship, they were acting in independent capacities.
This is made clear by a later decision of the same court
in The Anthracite, supra.

In The Transfer No. 21, 248 Fed. Rep. 459, the same
court considered for the first time a state of facts sub-
stantially similar to the case at bar, applying the prin-
ciple underlying the action in rem to a limitation proceed-
ing. The result is that in the Second Circuit the owner
of two or more vessels engaged for profit in a particular
adventure may limit his responsibility for the damage
done by them to the value of one. Although the liability
is said to be strictly as ¢n rem, the result may be, as in
the case at bar, that the vessel which physically did the
damage is not required to respond either in itself or
through its owner; while another vessel, which was not
actually in collision at all, is held solely liable for the fault
of its navigator. Yet, according to the same court’s
decision in The Anthracite, supra, it is sufficient that the
navigator of a vessel is actually directing her movements;
it is not necessary that he shall be technically master,
or, indeed, aboard. But the master of a tug which has
a car float, without motive power, lashed by it, is cer-
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tainly the only person who has any control over its move-
ments.

In The Eugene F. Moran, 212 U. S. 466, this court re-
fused to extend the fiction of the personification of a vessel
to the situation where a tow was being navigated by an
independent contractor. Where, however, the two ves-
sels, as tug and tow, belong to the same owner, the ob-
jection that an application of the fiction would result
in the taking of a man’s property for the wrong of an-
other does not apply; and there is good reason for holding
both his vessels liable for the damage occasioned by the
wrongful manner in which he himself manages his own
vessels where both are involved in the mismanagement.

Congress intended only to protect an owner from losing
all his property in a single disaster. It limited his liability
to the property engaged in the adventure in which the
disaster occurred. It was clearly not the intention of
Congress to single out a particular portion of the property
engaged in an adventure and limit the owners’ liability
to such portion.

Mr. Samuel Park, with whom Mr. Henry E. Mattison
was on the brief, for respondent.

Mzg. Justice HoLMEs delivered the opinion of the court.

This is a libel in admiralty brought by the petitioner
against the respondent for a collision with the petitioner’s
steamship Vauban while it was moored at a pier in Brook-
lyn. The respondent does not deny liability but claims the
right to limit it under Rev. Stats., §§ 4283, 4284 and 4285,
to the value of the vessel that caused the damage. The
moving cause was the respondent’s steam tug Intrepid
which was proceeding up the East River, with a car float
loaded with railroad cars lashed to its port side and on its
starboard side a disabled tug, both belonging to the
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respondent. By a stipulation dated August 3, 1917, it
was agreed that the damage sustained was $28,036.98
with $5,539.84 interest. The value of the tug Intrepid
was found to be $5,750, and the liability of the respondent
was limited by the District Court to that sum with inter-
est. The Circuit Court of Appeals affirmed the decree
without an opinion. 250 Fed. Rep. 1021; 162 C. C. A.
664. The case is brought here on the question whether
the value of the whole flotilla should not have been in-
cluded in the decree.

The car float was the vessel that came into contact with
the Vauban, but as it was a passive instrument in the
hands of the Intrepid that fact does not affect the ques-
tion of responsibility. The James Gray v. The John Fraser,
21 How. 184. The J. P. Donaldson, 167 U. S. 599, 603,
604. The Eugene F. Moran, 212 U. S. 466, 474, 475.
Union Steamship Co. v. Owners of the “‘ Aracan,” L. R. 6
P. C. 127. The rule is not changed by the ownership of
the vessels. The John G. Stevens, 170 U. S. 113, 123.
The W. G. Mason, 142 Fed. Rep. 913, 917. 212 U. S. 466,
475. L. R. 6 P. C. 127, 133. These cases show that for
the purposes of liability the passive instrument of the
harm does not become one with the actively responsible
vessel by being attached to it. If this were a proceeding
in rem, it may be assumed that the car float and disabled
tug would escape, and none the less that they were lashed
to the Intrepid and so were more helplessly under its
control than in the ordinary case of a tow.

It is said, however, that when you come to limiting
liability the foregoing authorities are not controlling—
that the object of the statute is ‘“‘to limit the liability of
vessel owners to their interest in the adventure,” The Main
v. Walliams, 152 U. S. 122, 131, and that the same reason
that requires the surrender of boats and apparel requires
the surrender of the other instrumentalities by means of
which the tug was rendering the services for which it
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was paid. It can make no difference, it is argued, whether
the cargo is carried in the hold of the tug or is towed in
another vessel. But that is the question, and it is not
answered by putting it. The respondent answers the
argument with the suggestion that if sound it applies a
different rule in actions in persomam from that which,
as we have said, governs suits i rem. Without dwelling
upon that, we are of opinion that the statute does not
warrant the distinetion for which the appellant contends.

The statute follows the lead of European countries,
as stated in The Main v. Williams, 152 U. S. 122, 126, 127.
Whatever may be the doubts as to the original grounds
for limiting liability to the ship or with regard to the his-
toric starting point for holding the ship responsible as a
moving cause, The Blackheath, 195 U. S. 361, 366, 367,
it seems a permissible conjecture that both principles,
if not rooted in the same conscious thought, at least were
influenced by the same semi-conscious attitude of mind.
When the continental law came to be followed by Con-
gress, no doubt, alongside of the desire to give our ship-
owners a chance to compete with those of Europe, there
was in some sense an intent to limit liability to the ven-
ture, but such a statement gives little help in deciding
where the line of limitation should be drawn. No one,
we presume, would contend that other unattached vessels,
belonging if you like to the same owner, and cobperating
to the same result with the one in fault, would have to be
surrendered. Thompson Towing & Wrecking Assn. v.
McGregor, 207 Fed. Rep. 209, 212-214. The Sunbeam,
195 Fed. Rep. 468, 470. The W. G. Mason, 142 Fed. Rep.
913, 919. The notion as applicable to a collision case
seems to us to be that if you surrender the offending vessel
you are free, just as it was said by a judge in the time of
Edward III, ¢“If my dog kills your sheep and I freshly
after the fact tender you the dog you are without recourse
against me.”” Fitz. Abr., Barre, 290. The words of the
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statute are ‘‘The liability of the owner of any vessel for
any . . . injury by collision . . . shall in no
case exceed the amount or value of the interest of such
owner in such vessel.”” The literal meaning of the sentence
is reinforced by the words “in no case.” For clearly the
liability would be made to exceed the interest of the
owner ““‘in such vessel” if you said frankly, In some cases
we propose to count other vessels in although they are
not ‘““such vessel”’; and it comes to the same thing when
you profess a formal compliance with the words but
reach the result by artificially construing ‘‘such vessel”
to include other vessels if only they are tied to it. Earlier
cases in the Second Circuit had disposed of the question
there, and those in other circuits for the most part if not
wholly are reconcilable with them. We are of opinion
that the decision was right. The Transfer No. 21, 248
Fed. Rep. 459. The W. G. Mason, 142 Fed. Rep. 913.
The Erie Lighter 108, 250 Fed. Rep. 490, 497, 498. Van
Eyken v. Erie R. Co., 117 Fed. Rep. 712, 717.

Decree affirmed.

CHICAGO, ROCK ISLAND & PACIFIC RAILWAY
COMPANY » COLE, ADMINISTRATRIX OF
ROBERTS, ETC.

ERROR TO THE SUPREME COURT OF THE STATE OF OKLAHOMA.

No. 290. Motion to dismiss or affirm submitted November 17, 1919.—
Decided December 8, 1919.

The Federal Constitution does not prevent the States from leaving
the defense of contributory negligence to the jury in all cases, those,
in which it is a mere question of law as well as those in which it is
a question of fact. P.55. e

Oklahoma Constitution, Art. 23, § 6, sustained on this point.

74 Oklahoma, —, affirmed.
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THE case is stated in the opinion.

Mr. W. A. Ledbetter, Mr. H. L. Stuart, Mr. R. R. Bell
and Mr. E. P. Ledbetter, for defendant in error, in support
of the motion.

Mr. R. J. Roberts and Mr. C. 0. Blake, for plaintiff in
error, in opposition to the motion.

Mg. Justice HoLMmEs delivered the opinion of the court.

This is an action brought by the defendant in error for
knocking down and Kkilling her intestate, Roberts. He
stepped upon the railroad track when a train was ap-
proaching in full view and was killed. It may be assumed,
as the State Court assumed, that, if the question were
open for a ruling of law, it would be ruled that the plain-
tiff could not recover. But the Oklahoma Constitution
provides that ‘“the defense of contributory negligence
or of assumption of risk shall, in all cases whatsoever,
be a question of fact, and shall, at all times, be left to the
jury.” Art. 23, § 6. The case was left to the jury and
they found a verdict for the plaintiff. Judgment was
entered for her and was affirmed on error by the Supreme
Court of the State, which held that the provision applied
to the case and that when so applied it did not contravene
the Fourteenth Amendment of the Constitution of the
United States.

The state constitution was in force when the death
occurred and therefore the defendant had only such right
to the defense of contributory negligence as that constitu-
tion allowed. The argument that the Railroad Company
had a vested right to that defense is disposed of by the
decisions that it may be taken away altogether. Arizona
Employers’ Liability Cases, 250 U. S. 400. Bowersock v.
Smith, 243 U. S. 29, 34. It is said that legislation cannot
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change the standard of conduct, which is matter of law
in its nature into matter of fact, and this may be conceded;
but the material element in the constitutional enactment
is not that it called contributory negligence fact but that
it left it wholly to the jury. There is nothing, however,
in the Constitution of the United States or its Amend-
ments that requires a State to maintain the line with
which we are familiar between the functions of the jury
and those of the Court. It may do away with the jury
altogether, Walker v. Sauvinet, 92 U. S. 90, modify its
constitution, Maxwell v. Dow, 176 U. S. 581, the require-
ments of a verdict, Minneapolis & St. Louis R. R. Co. v.
Bombolis, 241 U. S. 211, or the procedure before it.
Twining v. New Jersey, 211 U. S. 78, 111. Frank v.
Mangum, 237 U. S. 309, 340. As it may confer legislative
and judicial powers upon a commission not known to the
common law, Prentis v. Atlantic Coast Line Co., 211 U. S.
210, it may confer larger powers upon a jury than those
that generally prevail. Provisions making the jury judges
of the law as well as of the facts in proceedings for libel
are common to England and some of the States, and the
controversy with regard to their powers in matters of
law more generally as illustrated in Sparf v. United States,
156 U. S. 51, and Georgia v. Brailsford, 3 Dallas, 1, 4,
shows that the notion is not a novelty. In the present
instance the plaintiff in error cannot complain that its
chance to prevail upon a certain ground is diminished when
the ground might have been altogether removed.
Judgment affirmed.
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BRAGG v». WEAVER ET AL.

ERROR TO THE SUPREME COURT OF APPEALS OF THE STATE
OF VIRGINIA,

No. 22. Argued October 13, 1919.—Decided December 8, 1919.

The necessity or expediency of taking property for public use are
legislative questions upon which the owner is not entitled to a
hearing under the due process clause of the Fourteenth Amend-
ment. P. 58.

When the amount of compensation is fixed in the first instance by
viewers, due process does not demand an opportunity for a hearing
before them, if the owner be given notice and opportunity to have
the matter fully heard and determined de novo in a court of general
jurisdiction, on appeal, as is provided by the laws of Virginia in
cases where earth is taken from private land for the repair of public
roads. P. 59.

Under the law of Virginia (Pollard’s Code, 1904, § 944a, clauses 21,
22, 5; §838), the owner of land from which earth is taken for re-
pairing public roads can initiate the proceedings for assessment of
compensation, and is entitled to have notice of the supervisors’
determination of the amount, either by notice in writing or through
being present when the decision is made; and he is allowed 30 days
in which to appeal for a trial de novo in the Circuit Court. P.61.

Where adequate provision is made by a State for the certain payment
of the compensation without unreasonable delay, the taking does
not contravene due process of law merely because it precedes the

ascertainment of what compensation is just. P. 62.
Affirmed.

THE case is stated in the opinion.

Mr. George E. Allen, with whom Mr. John Garland
Pollard was on the briefs, for plaintiff in error.

Mr. J. D. Hank, Jr., Assistant Attorney General of the
State of Virginia, with whom Mr. Jno. R. Saunders,
Attorney General of the State of Virginia, Mr. F. B.
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Richardson and Mr. N. S. Turnbull, Jr., were on the brief,
for defendants in error.

Mg. JusTicE VAN DEVANTER delivered the opinion of
the court.

By this suit the owner of land adjoining a publie road in
Virginia seeks an injunction against the taking of earth
from his land to be used in repairing the road. The taking
is from the most convenient and nearest place, where it
will be attended by the least expense, and has the express
sanction of a statute of the State, Pollard’s Code, 1904,
§ 9444, clauses 21 and 22.! Whether the statute denies
to the owner the due process of law guaranteed by the
Fourteenth Amendment is the federal question in the case.
It was duly presented in the state court and, while no
opinion was delivered, the record makes it plain that by
the judgment rendered the court resolved the question
in favor of the validity of the statute.

It is conceded that the taking is under the direction of
public officers and is for a public use; also that adequate
provision is made for the payment of such compensation
as may be awarded. Hence no discussion of these matters
is required. The objection urged against the statute is
that it makes no provision for affording the owner an
opportunity to be heard respecting the necessity or ex-
pediency of the taking or the compensation to be paid.

Where the intended use is public, the necessity and
expediency of the taking may be determined by such
agency and in such mode as the State may designate.
They are legislative questions, no matter who may be
charged with their decision, and a hearing thereon is not
essential to due process in the sense of the Fourteenth
Amendment. Boom Co. v. Patterson, 98 U. S. 403, 406;

t Other enactments of March 12, 1912, ¢. 151; March 21, 1914, ¢. 174,
and March 17, 1916, c. 279, make the statute specially applicable here,
but they require no particular attention.




BRAGG ». WEAVER. 59

57. Opinion of the Court.

Backus v. Fort Street Union Depot Co., 169 U. 8. 557, 568;
Adirondack Ry. Co. v. New York, 176 U. S. 335, 349;
Sears v. Akron, 246 U. S. 242, 251.

But it is essential to due process that the mode of de-
termining the compensation be such as to afford the owner
an opportunity to be heard. Among several admissible
modes is that of causing the amount to be assessed by
viewers, subject to an appeal to a court carrying with it a
right to have the matter determined upon a full trial.
United States v. Jones, 109 U. S. 513, 519; Backus v. Fort
Street Union Depot Co., supra, p. 569. And where this
mode is adopted due process does not require that a hear-
ing before the viewers be afforded, but is satisfied by the
full hearing that may be obtained by exercising the right
to appeal. Lent v. Tillson, 140 U. S. 316, 326, et seq.;
Winona & St. Peter Land Co. v. Minnesota, 159 U. S. 526,
537; Wells, Fargo & Co. v. Nevada, 248 U. S. 165, 168.
And see Capital Traction Co. v. Hof, 174 U. 8. 1, 18-30,
45.

With these principles in mind we turn to the statute in
question. By clause 21 it authorizes certain officers
engaged in repairing public roads to take earth for that
purpose from adjacent lands, and by clause 22 it declares:

“If the owner or tenant of any such land shall think
himself injured thereby, and the superintendent of roads,
or his deputy, can agree with such owner as to the amount
of damage, they shall report the same to the board of super-
visors, or, if they cannot agree, a justice, upon application
to him, shall issue a warrant to three freeholders, re-
quiring them to view the said land, and ascertain what is
a just compensation to such owner or tenant for the
damage to him by reason of anything done under the
preceding section. The said freeholders, after being sworn
according to the provisions of section three of this act,?

1«

that they will faithfully and impartially discharge their
duty as viewers.”
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shall accordingly ascertain such compensation and report
the same to the board of supervisors. Said board may
allow the full amount so agreed upon, or reported by said
freeholders, or so much thereof as upon investigation they
may deem reasonable, subject to such owner or tenant’s
right of appeal to the circuit court as in other cases.”

The same statute, in clause 5, deals with the compensa-
tion to be paid for lands taken for roadways, and in that
connection provides that the proprietor or tenant, if dis-
satisfied with the amount allowed by the supervisors,
“may of right appeal to the circuit court of said county,
and the said court shall hear the matter de novo” and
determine and certify the amount to be paid. And a
general statute (§ 838), which regulates the time and mode
of taking appeals from decisions of the supervisors dis-
allowing claims in whole or in part, provides that the
claimant, if present when the decision is made, may appeal
to the Circuit Court within thirty days thereafter, and,
if not present, shall be notified in writing by the clerk and
may appeal within thirty days after service of the notice.

Apart from what is implied by the decision under review,
no construction of these statutory provisions by the state
court of last resort has been brought to our attention;
so for the purposes of this case we must construe them.
The task is not difficult. The words employed are direct
and free from ambiguity and the several provisions are in
entire harmony. They show that, in the absence of an
agreement, the compensation is to be assessed primarily
by viewers, that their award is to be examined by the
supervisors and approved or changed as to the latter may
appear reasonable, and that from the decision of the super-
visors an appeal lies as of right to the Circuit Court where
the matter may be heard de novo. Thus, by exercising the
right to appeal the owner may obtain a full hearing in a
court of justice,—one concededly possessing and exercising
a general jurisdiction. An opportunity to have such a
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hearing, before the compensation is finally determined,
and when the right thereto can be effectively asserted and
protected, satisfies the demand of due process.

Under the statute the proceedings looking to an assess-
ment may be initiated by the owner as well as by the road
officers. Either may apply to a justice for the appointment
of viewers. Thus the owner is free to act promptly and
upon his own motion, if he chooses.

But it is contended that where the road officers take the
initiative—as they do in many instances—the proceedings
may be carried from inception to conclusion without any
notice to the owner, and therefore without his having an
opportunity to take an appeal. We think the contention
is not tenable. It takes into account some of the statutory
provisions and rejects others equally important. It is
true there is no express provision for notice at the incep-
tion or during the early stages of the proceedings; and for
present purposes it may be assumed that such a require-
ment is not even implied, although a different view might
be admissible. See Paulsen v. Portland, 149 U. S. 30.
But the provisions relating to the later stage—the decision
by the supervisors—are not silent in respect of notice, but
speak in terms easily understood. Clauses 5 and 22 taken
together provide that the owner, if dissatisfied with the
decision, shall have the right to appeal as in other cases.
This presupposes that he will have some knowledge of the
decision, and yet neither clause states how the knowledge
is to be obtained, or when or how the right of appeal is to
be exercised. All this is explained, however, when § 838
is examined. It deals with these questions in a compre-
hensive way and evidently is intended to be of general
application. Of course, newly created rights of appeal of
the same class fall within its operation unless the legis-
lature provides otherwise. Here the legislature has not
provided otherwise, and so has indicated that it is content
to have the general statute applied. As before stated, that
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statute provides that the claimant, if not present when
the supervisors’ decision is made, shall be notified thereof
in writing and shall have thirty days after such notice
within which to appeal. If he be present when the decision
is made, he is regarded as receiving notice at that time, and
the thirty days for taking an appeal begins to run at once.
It is apparent therefore that special care is taken to afford
him ample opportunity to appeal and thereby to obtain
a full hearing in the Circuit Court.

The claim is made that this opportunity comes after
the taking, and therefore is too late. But it is settled by
the decisions of this court that where adequate provision
is made for the certain payment of the compensation
without unreasonable delay the taking does not contravene
due process of law in the sense of the Fourteenth Amend-
ment merely because it precedes the ascertainment of what
compensation is just. Sweet v. Rechel, 159 U. S. 380, 402,
407; Backus v. Fort Street Union Depot Co., 169 U. S. 557,
568; Williams v. Parker, 188 U. 8. 491; Crozier v. Krupp,
224 U. S. 290, 306. And see Branson v. Gee, 25 Oregon,
462. As before indicated, it is not questioned that such
adequate provision for payment is made in this instance.

We conclude that the objections urged against the
validity of the statute are not well taken.

Judgment affirmed.
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ST. LOUIS, IRON MOUNTAIN & SOUTHERN RAIL-
WAY COMPANY ». WILLIAMS ET AL.

ERROR TO THE SUPREME COURT OF THE STATE OF ARKANSAS.
No. 66. Argued November 11, 1919.—Decided December 8, 1919.

A railroad company in defense of an action for penalties imposed for
exceeding passenger rates prescribed by a state law has no ground
to claim that the penalties are unconstitutional in that, by their
severity, they prevent resort to the courts to test the adequacy
of the rates, when it did not avail itself of its opportunity to have
such a test in a suit against the state railroad commission pending
which the penalty provision could have been suspended by injunc-
tion, and when it did not question the prescribed rates in the action
to collect the penalties. P. 65.

A provision for the collection of such penalties in an action by the
aggrieved passenger and for his use irrespective of his private dam-
ages, is consistent with due process of law. P. 66.

In determining whether such penalties are so severe, oppressive, and
unreasonable as to violate the due process clause, they should be
tested not by comparison with the overcharges in particular in-
stances but by the public interest in having the rates adhered to uni-
formly and the relation of the penalties to that object. Id.

131 Arkansas, 442, affirmed.

THE case is stated in the opinion.

Mvr. Robert E. Wiley, with whom Mr. Edward J. White
and Mr. Edgar B. Kinsworthy were on the brief, for
plaintiff in error.

No appearance for defendants in error.

Mg. JusTick VAN DEVANTER delivered the opinion of
the court.

By a statute of Arkansas, regulating rates for the trans-
portation of passengers between points within the State,
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any railroad company that demands or collects a greater
compensation than the statute prescribes is subjected
‘“for every such offense” to a penalty of ‘“not less than
fifty dollars, nor more than three hundred dollars and
costs of suit, including a reasonable attorney’s fee,” and
the aggrieved passenger is given a right to recover the
same in a civil action. Aect April 4, 1887, Laws 1887, p.
227; Kirby’s Digest, 1904, § 6620; Act March 4, 1915,
Laws 1915, p. 365; Kirby & Castle’s Digest, 1916, § 8094.

In June, 1915, a company operating a line of railroad
within the State demanded and collected sixty-six cents
more than the preseribed fare from each of two sisters
carried over part of its line when returning to their home
from a school commencement elsewhere in the State; and
in suits separately brought for the purpose, and afterwards
consolidated, these passengers obtained judgments against
the company for the overcharge, a penalty of seventy-five
dollars and costs of suit, including an attorney’s fee of
twenty-five dollars. The company appealed, asserting
that the provision for the penalty was repugnant to the
due process of law clause of the Fourteenth Amendment;
but the Supreme Court of the State sustained the pro-
vision and affirmed the judgments. 131 Arkansas, 442.
To obtain a review of that decision the company prose-
cutes this writ of error.

The grounds upon which the provision is said to contra-
vene due process of law are, first, that the penalty is “so
severe as to deprive the carrier of the right to resort to the
courts to test the validity” of the rate prescribed, and,
second, that the penalty is ‘“‘arbitrary and unreasonable,
and not proportionate to the actual damages sustained.”

It is true that the imposition of severe penalties as a
means of enforcing a rate, such as was prescribed in this
instance, is in contravention of due process of law, where
no adequate opportunity is afforded the carrier for safely
testing, in an appropriate judicial proceeding, the validity




ST. LOUIS, I. MT. & SO. RY. CO. ». WILLIAMS. 65

63. Opinion of the Court.

of the rate—that is, whether it is confiscatory or other-
wise—before any liability for the penalties attaches. The
reasons why this is so are set forth fully and plainly in
several recent decisions and need not be repeated now.
Ex parie Young, 209 U. 8. 123, 147; Willcox v. Consolidated
Gas Co., 212 U. 8. 19, 53; Missourt Pacific Ry. Co. v.
Nebraska, 217 U. S. 196, 207-208 ; Mssourt Pacific Ry. Co.
v. Tucker, 230 U. 8. 340; Wadley Southern Ry. Co. v.
Georgia, 235 U. S. 651, 659, et seq.

And it also is true that where such an opportunity is
afforded and the rate is adjudged valid, or the carrier
fails to avail itself of the opportunity, it then is admissible,
so far as due process of law is concerned, for the State to
enforce adherence to the rate by imposing substantial
penalties for deviations from it. Wadley Southern Ry. Co.
v. Georgia, supra, p. 667, et seq.; Gulf, Colorado & Santa
Fe Ry. Co.v. Texas, 246 U. S. 58, 62.

Here it does not appear that the carrier had not been
efforded an adequate opportunity for safely testing the
validity of the rate, or that its deviation therefrom pro-
ceeded from any belief that the rate was invalid. On the
contrary, it is practically conceded—and we judicially
know—that if the carrier really regarded the rate as
confiscatory, the way was open to secure a determination
of that question by a suit in equity against the Railroad
Commission of the State, during the pendency of which
the operation of the penalty provision could have been
suspended by injunction. Wadley Southern Ry. Co. v.
Georgia, supra. See also Allen v. St. Louis, Iron Moun-
tain & Southern Ry. Co., 230 U. S. 553; Rowland v. Si.
Louis & San Francisco R. R. Co., 244 U. S. 106; St. Louss,
Iron Mountain & Southern Ry. Co. v. McKnight, ibid.
368. And the record shows that at the trial the carrier
not only did not raise any question about the correct fare,
but proposed and secured an instruction to the jury
wherein the prescribed rate was recognized as controlling.
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It therefore is plain that the first branch of the com-
pany’s contention cannot prevail.

The second branch is more strongly urged, and we now
turn to it. The provision assailed is essentially penal,
because primarily intended to punish the carrier for
taking more than the prescribed rate. Railway Co. v.
@ill, 54 Arkansas, 101, 106; Si. Louts, Iron Mountain &
Southern Ry. Co. v. Waldrop, 93 Arkansas, 42, 45. True,
the penalty goes to the aggrieved passenger and not the
State, and is to be enforced by a private and not a public
suit. But this is not contrary to due process of law; for,
as is said in Missourt Pacific Ry. Co. v. Humes, 115 U. S.
512, 523, “the power of the State to impose fines and
penalties for a violation of its statutory requirements is
coeval with government; and the mode in which they
shall be enforced, whether at the suit of a private party,
or at the suit of the public, and what disposition shall be
made of the amounts collected, are merely matters of
legislative discretion.” Nor does giving the penalty to the
aggrieved passenger require that it be confined or pro-
portioned to his loss or damages; for, as it is imposed as a
punishment for the violation of a public law, the legisla-
ture may adjust its amount to the public wrong rather
than the private injury, just as if it were going to the
State. See Marvin v. Trout, 199 U. S. 212, 225.

The ultimate question is whether a penalty of not less
than fifty dollars and not more than three hundred dollars
for the offense in question can be said to bring the pro-
vision prescribing it into conflict with the due process of
law clause of the Fourteenth Amendment.

That this clause places a limitation upon the power of
the States to prescribe penalties for violations of their
laws has been fully recognized, but always with the express
or tacit qualification that the States still possess a wide
latitude of discretion in the matter and that their enact-
ments transcend the limitation only where the penalty
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prescribed is so severe and oppressive as to be wholly
disproportioned to the offense and obviously unreason-
able. Cofley v. Harlan County, 204 U. S. 659, 662; Sea-
board Awr Line Ry. v. Seegers, 207 U. S. 73, 78; Waters-
Pierce 0il Co. v. Texas, 212 U. S. 86, 111; Collins v.
Johnston, 237 U. S. 502, 510.

Of this penalty and the need for it the Supreme Court
of the State says: “It is commonly known that carriers are
not prone to adhere uniformly to rates lawfully prescribed
and it is necessary that deviation from such rates be dis-
couraged and prohibited by adequate liabilities and
penalties, and we regard the penalties prescribed as no
more than reasonable and adequate to accomplish the
purpose of the law and remedy the evil intended to be
reached.” Chicago, Rock Island & Pacific Ry. Co. v.
Davis, 114 Arkansas, 519, 525.

When the penalty is contrasted with the overcharge
possible in any instance it of course seems large, but, as we
have said, its validity is not to be tested in that way.
When it is considered with due regard for the interests of
the publie, the numberless opportunities for committing
the offense, and the need for securing uniform adherence
to established passenger rates, we think it properly cannot
be said to be so severe and oppressive as to be wholly
disproportioned to the offense or obviously unreasonable.

Judgment affirmed.

Mg. JusTicE McREYNOLDS dissents.
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CORSICANA NATIONAL BANK OF CORSICANA v.
JOHNSON.

ERROR TO THE CIRCUIT COURT OF APPEALS FOR THE FIFTH
CIRCUIT.

No. 23. Argued January 16, 1919.—Decided December 8, 1919.

A loan made by a national bank to two persons jointly, or in form one
half to each but in substance as a single loan, violates the National
Bank Act if in excess of the limit set by Rev. Stats., § 5200; and, in
a complaint filed by the bank to recover resulting damages from a
director under § 5239, a designation of the borrowers as a firm is
descriptive merely and not essential. P. 80.

There was substantial evidence in this case from which the jury might
find that there was a single, excessive loan to two persons, in making
which defendant as a director of the plaintiff bank knowingly par-
ticipated, rather than two loans, neither of them excessive, made
to the borrowers severally. Id.

Contingent Habilities incurred by one person avowedly and in fact as
surety or as indorser for money horrowed by another are not “liabil-
ities . . . for money borrowed” in the sense of Rev. Stats.,
§ 5200. P.82. Cochran v. United States, 157 U. 8. 286; Rev. Stats.,
§ 5211, distinguished.

And where the surety signs ostensibly as joint maker, a director who
knew and relied upon his suretyship is entitled to prove it when
sued under § 5239 for participating in the making of an alleged
excessive loan. P. 83.

A director’s liability for knowingly participating in the making of
a loan in excess of the limit prescribed by Rev. Stats., § 5200,
is not affected by the supposed standing of the borrowers, the
propriety of his motive, the continued prosperity of the bank,
its failure to sue other officers or directors, or to sue him until after
a change in the stockholding interest or control, or by the fact
that incoming stockholders purchased their shares with knowledge
of the loan and of his alleged liability and may profit by a recovery
against him., Id.

An action in Texas by a national bank against a former director, under
Rev. Stats., § 5239, for damages resulting from an excessive loan,
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is not barred in two years, but in four. Vernon’s Sayles’ Civ. Stats.,
1914, Arts. 5687, 5690. P. 85.

The liability imposed upon the director under Rev. Stats., § 5239, is
direct, not contingent or collateral; the cause of action and the dam-
ages are complete when the money is loaned, and, while the damages
may be diminished by what the bank collects from the borrowers,
it is not obliged to proceed primarily against them. P. 86.

The excessive loan being unlawful in {ofo, the bank’s damage in such
cases is not measured by the part in excess of what might have been
lent lawfully, but by the whole amount plus interest and less salv-
age. P.87.

When a director and vice president of a national bank makes an ex-
cessive loan, and, afterwards, knowing the borrowers to have become
insolvent, joins in causing their paper to be transferred for full con-
sideration but “without recourse” from the bank to a loan corpora-
tion, closely affiliated with the bank and having identical officers,
directors and shareholders with ratable distribution of shares, the
transaction, not having been ratified or acquiesced in by the share-
holders, is subject to rescission by the loan company through resolu-
tion of a majority in interest at a regular shareholders’ meeting,
followed by appropriate action of its directors and officers; and an
acquiescence in such rescission upon the part of the bank, through
its shareholders, directors and officers, is not to be regarded as a
voluntary reacceptance of the paper in such a sense that the damages
resulting from nonpayment of the loan must be treated, in an action
against the director under Rev. Stats., § 5239, as flowing from such
voluntary action and not from the unlawful loan itself. P. 88.

In such a case, although the two corporations are distinet in so far
that a loss on the paper to the loan company would not be the same
in law as a loss to the bank, the shareholders nevertheless have a
right to consider the practical effect of the transfer upon their com-
mon interest and to be guided by that interest in determining whether
and upon what terms to rescind the transfer. P. 89.

Since the transfer would operate only provisionally to satisfy the dam-
ages to the bank from the excessive loan, the rescission leaves the
director liable for the damages in full; nor is it open to him to object
that the rescission was brought about for the purpose of holding
him so liable, through changes in the boards of directors involving
the introduction of figureheads or “dummies,” nor to criticise the
terms of the re-transfer agreed to by the two corporations. P. 93.

Reversed.

THE case is stated in the opinion.
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Mr. Joseph Manson McCormick, with whom Mr.
Richard Mays and Mr. Francts Marion Etheridge were on
the brief, for plaintiff in error.

Mr. Cullen F. Thomas, Mr. W. J. McKve and Mr.
Henry C. Coke, for defendant in error, submitted.

Mg. Justice PrrNEy delivered the opinion of the court.

This was an action brought under § 5239, Rev. Stats.,
in the then Circuit now District Court of the United
States for the Northern District of Texas by plaintiff in
error, a national banking association which we may call
for convenience the Bank, against defendant in error,
formerly a member of its board of directors and its vice
president, to hold him liable personally for damages
sustained by the Bank in consequence of his having
knowingly violated, as was alleged, the provisions of
§ 5200, Rev. Stats., as amended June 22, 1906, c. 3516, 34
Stat. 451, by participating as such director and vice
president in a loan of the Bank’s funds to an amount
exceeding one-tenth of its paid-in capital and surplus.

The action appears to have been commenced in Feb-
ruary, 1910, and, after delays not necessary to be re-
counted, was tried before the District Court with a jury.
A verdict was directed in favor of defendant, and the
judgment thereon was affirmed by the Circuit Court of
Appeals, no opinion being delivered in either court. The
judgment of affirmance is now under review.

The amended § 5200, Rev. Stats., as it stood at the time
the alleged cause of action arose, reads as follows, the
matter inserted by the amendment being indicated by
brackets:

“Sec. 5200. The total liabilities to any association, of
any person, or of any company, corporation, or firm for
money borrowed, including in the liabilities of a company
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or firm the liabilities of the several members thereof,
shall at no time exceed one-tenth part of the amount of
the capital stock of such associations, actually paid in
[and unimpaired and one-tenth part of its unimpaired
surplus fund: Provided, however, That the total of such
liabilities shall in no event exceed thirty per centum of the
capital stock of the association]. But the discount of bills
of exchange drawn in good faith against actually existing
values, and the discount of commercial or business paper
actually owned by the person negotiating the same shall
not be considered as money borrowed.”

The pertinent portion of the other section reads as
follows:

“See. 5239. If the directors of any national banking
association shall knowingly violate, or knowingly permit
any of the officers, agents, or servants of the association
to violate any of the provisions of this Title, all the rights,
privileges, and franchises of the association shall be
thereby forfeited. . . . And in cases of such violation,
every director who participated in or assented to the
same shall be held liable in his personal and individual
capacity for all damages which the association, its share-
holders, or any other person, shall' have sustained in con-
sequence of such violation.”

Under the rule settled by familiar decisions of this
court, in order for the Bank to prevail in this action it
must appear not only that the liabilities of a person, com-
pany, firm, ete., to the Bank for money borrowed were
permitted to exceed the prescribed limit, but that defend-
ant, while a director, participated in or assented to the
excessive loan or loans not through mere negligence but
knowingly and in effect intentionally, Yates v. Jones
National Bank, 206 U. S. 158, 180; with this qualification,
that if he deliberately refrained from investigating that
which it was his duty to investigate, any resulting viola-
tion of the statute must be regarded as ‘““in effect inten-
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tional,” Thomas v. Taylor, 224 U. S. 73, 82; Jones National
Bank v. Yates, 240 U. 8. 541, 555.

The facts are involved, and need to be fully stated. And
necessarily, in order to test the propriety of the peremp-
tory instruction given by the trial judge, we must bring
into view the facts and the reasonable inferences which
tended to a different conclusion, and where the evidence
was in substantial dispute must adopt a view of it favor-
able to plaintiff; but of course we do this without intending
to intimate what view the jury ought to have taken, had
the case been submitted to it.

On June 10, 1907, plaintiff, whose banking house was at
Corsicana, Texas, had $100,000 capital and $100,000
surplus, aggregating $200,000, and making $20,000 the
applicable limit under § 5200. Defendant was a director
and vice president of the Bank, active—perhaps domi-
nant—in the conduct of its banking business, and familiar
with the state of its finances.

The averment of a breach of duty relates to an alleged
excessive loan or loans made on or about the date last
mentioned to Fred Fleming and D. A. Templeton, who
for a considerable time had been engaged in business as
private bankers in Corsicana and in several other towns
in Texas under the firm name of Fleming & Templeton,
and also had conducted at Corsicana a branch bank for
the Western Bank & Trust Company, a state institution
of which Fleming was president and Templeton vice
president and whose main banking house appears to have
been at Dallas, about 50 miles from Corsicana. There was
evidence that early in June, 1907, Fleming & Templeton
terminated their private banking business at Corsicana
and turned over their deposit accounts—between $30,000
and $40,000—to the Corsicana National Bank, plaintiff
herein, together with money or exchange on the Western
Bank & Trust Company sufficient to meet them. Whether
the firm was in fact dissolved at that time or later, and
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whether the dissolution applied to their other branches,
or to the Corsicana business only, were points concerning
which under the evidence there was some doubt.

On or about June 10th, while the president of the Bank
was absent on vacation, defendant loaned for the Bank to
Fleming and Templeton $30,000 (less discount) upon two
promissory notes for $15,000 each, maturing in six months.
Defendant testified that both Fleming and Templeton
negotiated with him, asking for two separate loans of
$15,000 each, telling him that they had dissolved partner-
ship and were winding up and closing out at Corsicana,
and would turn over between $30,000 and $40,000 of
deposits to the Corsicana National Bank. He further
testified: ““One of the considerations of this loan was the
transfer of the deposits and with it the accounts of Fleming
& Templeton.” He insisted that two separate loans were
made, of $15,000 each, one to Fleming for which Temple-
ton was surety, the other to Templeton for which Fleming
was surety. But defendant’s own account of the cir-
cumstances under which and the special inducement upon
which the loan was made, with other evidence to be
recited below, left room for a reasonable inference that
there was in fact but a single loan, and that separate
notes were taken in order to avoid the appearance of a
loan in excess of the limit. They were in the usua: form
of joint and several notes, payable to plaintiff’s order.
One was signed “Fred Fleming, D. A. Templeton,” the
other “D. A. Templeton, Fred Fleming,” without naming
either maker as surety. Discount to the amount of $900
was deducted, and the net proceeds, $29,100, were paid by
a draft drawn by the Bank on the Western Bank & Trust
Company to the order of ““Fleming & Templeton,” which
was sent by mail inclosed in a letter written upon the
Bank’s letter-head, dated June 10, 1907, and addressed to
Templeton at Dallas, in which letter, after acknowledging
receipt of the two notes for $15,000 each, ‘“signed by
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yourself and Fred Fleming,” it was stated: ‘“We have
deducted the discount, $900.00, and hand you herewith
our draft #A, 7830, on Western Bank & Trust Co., order
Fleming & Templeton, for $29,100.00.” The retained
copy of this letter appears to have been introduced in
evidence; at the foot, opposite the place of signature, are
the initials<“‘V. P.” With regard to this, as also to cer-
tain other “V. P.” letters dated in the following December
and relating to renewal of the notes, defendant testified:
“T think I signed the letters which are offered in evidence
as Exhibits H,” etc.

There was evidence that the draft for $29,100 was in-
dorsed in the firm name by Templeton and deposited in
the Western Bank & Trust Company at Dallas to the
credit of the joint account of Fleming & Templeton, to
make up in part an overdraft amounting to more than
$125,000; this account having been overdrawn constantly,
and in large but varying amounts, since the preceding
April.

As a result of an examination of the Bank made a few
days later, the Comptroller of the Currency wrote to its
president under date June 22, severely ecriticising the
Fleming-Templeton loan, among others, as excessive
under § 5200, Rev. Stats., and saying: ‘Immediate ar-
rangements must be made to reduce these loans to the
legal limit.” It was a fair inference that defendant knew
of this letter, or in the proper performance of his duties
would have known of it. Whether any reply was made to
it did not appear.

Notwithstanding the warning thus given, when the
notes matured in December they were renewed with
defendant’s assent for a further period of six months,
joint notes being given to the Bank as before, and the
further sum of $900 being paid by Fleming & Templeton
to the Bank for interest in this way: plaintiff, under
defendant’s direction, charged the amount in a single
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item to the Western Bank & Trust Co., for account of the
borrowers, and the latter institution acknowledged the
charge, gave credit to plaintiff for the amount, and charged
it against the joint account of Fleming & Templeton.
During December some correspondence passed between
defendant at Corsicana, he writing as vice president of the
Bank, and Templeton at Dallas, relating to the renewal of
the notes, tending to show that they were regarded by
both writers as representing a single obligation of ‘“ Flem-
ing & Templeton.” Thus, Templeton on December 3d
wrote to defendant: ¢ Referring to the notes of Fleming &
Templeton,” ete.; and defendant wrote to him on the
following day mentioning ‘‘renewal notes of loan to you
and Mr. Fleming.”

The evidence tended to show that up to the time of the
renewal the borrowers were apparently solvent, but that
about January 15, 1908, they became manifestly and
notoriously insolvent. The Western Bank & Trust Com-
pany closed its doors on that date and went into liquida-
tion, with Fleming and Templeton owing it several hun-
dred thousand dollars. About the same time Fleming and
perhaps Templeton went into bankruptcey, and Templeton
afterwards died, and their respective estates paid small
dividends upon their obligations. The jury would have
been warranted in finding that it was evident to defendant,
as a banker, on and after the 15th of January, that there
would be a substantial loss upon the Fleming and Temple-
ton notes.

On February 6, 1908, an official bank examiner visited
the Bank, with the result that on the 26th the Deputy
Comptroller wrote calling the attention of its officers to
alleged repeated violations of the national banking law
in the conduct of its affairs, specifying certain loans in
excess of the limit prescribed by § 5200, among them
“Fleming & Templeton, $30,000,” and stating that ‘the
directors who are responsible for the loans or permitted
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them to be made should assume liability for any loss that
may be sustained thereon and not throw the burden of
such loss on innocent stockholders.” On March 11 the
directors, including defendant, united in signing a letter
to the Comptroller in reply to his criticisms, among other
things saying: “Reference to.the Fleming & Templeton
item of $30,000 we beg to say that this item has been
disposed of by the Bank and they now owe us nothing.”
It was a reasonable inference that defendant intended to
admit that it was a single loan and in excess of the limit.

In explanation of the statement that it had been ‘“dis-
posed of by the Bank,” the evidence tended to show that
on February 12, 1908, nearly a month after the insolvency
of Fleming and Templeton had become notorious and a
few days after the bank examiner’s visit, defendant and
the president of the Bank caused the two notes of Decem-
ber 10 to be transferred ¢ without recourse” to an affiliated
corporation known as the Corsicana National Land &
Loan Company (they being directors and officers of this
corporation also), upon payment of $29,400, the full face
value less discount, as consideration; the payment being
made by a transfer of credit upon the books of the Bank.
Defendant relies upon this as wholly relieving the Bank
from loss by reason of the loan, and consequently as
releasing him from responsibility to the Bank. But the
evidence tended to show further that the loan company
in January, 1910, shortly before this suit was brought,
rescinded the transaction upon the ground of fraud, and
that there was a settlement as between the loan company
and the Bank based upon an acknowledgment by the
latter of the former’s right to rescind.

A brief account of the relations between these two
corporations, and of their dealings respecting the notes
in question, becomes material. The loan company was
organized in the month of May, 1907, under the laws of
the State of Texas, with $50,000 capital stock and with
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stockholders and directors identical with those of the
Bank. The capital of the company was subscribed for and
paid out of a special dividend declared by the directors of
the Bank for the purpose, and each stockholder had the
same proportion of stock in the company as in the Bank.
The purpose of the new corporation, as declared in its
charter, was the ‘“accumulation and loan of money.”
Defendant testified: “The purpose of the loan company,
a state corporation, was to take such paper as the bank
could not handle. It was organized by the stockhold-
ers of the bank and paid for out of the earnings of our
bank. . . . Theloans of the loan company were largely
real estate loans. It was to help out the bank in every
possible [way].” From the organization of the company
in the spring of 1907 until the spring of 1909, defendant
was a director and active in the management of the com-
pany as well as of the Bank. He testified that the stock-
holders of the two corporations were identical, and con-
tinued to be so during the entire period just mentioned;
that ‘“whenever there was a sale of bank stock, it carried
with it that particular shareholder’s stock in the loan com-
pany.” During the same period the two corporations had
the same president, vice president, and directors, while
the assistant cashier of the Bank was secretary of the
loan company.

So far as appeared, the transfer of the Fleming and
Templeton notes to the loan company, and the payment
made by the company to the Bank, were never expressly
authorized or ratified by the stockholders of either corpo-
ration; nor did it appear that the stockholders of the loan
company ever authorized its directors to employ its
funds in taking bad or doubtful paper off the hands of the
Bank at a loss; much less, to relieve the directors of the
Bank from responsibility for its losses.

In April or May, 1909, there was a change in the control
of the Bank due to sales of a majority of the stock followed
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by a change of officers, defendant retiring as both stock-
holder and director. The corresponding shares of the
stock of the loan company were transferred at the same
time, and the new management officered the company as
well as the Bank. So far as appeared from the evidence,
the transfer of defendant’s stock carried with it no agree-
ment that he should not be held responsible to the Bank
because of the Fleming and Templeton loan, nor any
approval of the transfer of the loan to the loan com-
pany.

The Bank and the loan company held annual meetings of
stockholders on January 11, 1910, at which, for the first
time so far as appears, the boards of directors were so
selected that a majority of one board no longer were
directors of the other corporation. This was done by
electing, as five out of nine directors of the loan company,
individuals holding one share of stock each, recently
placed in their names for the purpose of qualifying them.
They were not stockholders of the Bank; but, except for
them, the stockholders of the two corporations still were
the same, and it was a reasonable inference that the
two meetings were attended by the same individuals.
Minutes of these stockholders’ meetings, and of certain
meetings of the respective boards of directors, were intro-
duced in evidence and supplemented by other testimony,
from all of which the following additional corporate
proceedings appeared. The stockholders of the loan
company, more than a majority in interest being present,
unanimously adopted a resolution reciting the taking of
the notes of December 10, 1907, by the Bank from Flem-
ing and Templeton, and that on or about January 15,
1908, the makers became insolvent and the notes worth-
less and uncollectible; and setting forth that, with knowl-
edge of this fact, certain of the directors and officers of the
Bank illegally and wrongfully transferred the notes to the
loan company, for which the same officers and directors,




CORSICANA NAT'L BANK ». JOHNSON. 79

68. Opinion of the Court.

being likewise officers and directors of the loan company,
illegally and wrongfully transferred to the Bank out of the
funds of the loan company the face value of the notes,
whereby the Bank had committed a wrong upon the loan
company and was liable to it therefor; and by this resolu-
tion the directors of the company were authorized to
adjust and settle this demand against the Bank and to
tender and return to the Bank the Fleming and Templeton
notes and indebtedness with any collateral security held
for them. The directors of the loan company thereafter
and on the same day passed a resolution to the like effect,
and appointed a committee to make demand upon the
Bank for return of the money wrongfully transferred to
the Bank for the notes and to adjust and settle this de-
mand ; the notes and indebtedness of Fleming and Temple-
ton and any collateral security held therefor being at the
same time tendered and ordered to be returned to the
Bank. This committee appeared before the stockholders’
meeting of the Bank and formally presented the demand,
whereupon these stockholders authorized their board of
directors to act upon the claim made on the Bank by the
loan company and to adjust and settle it if they should
conclude that the Bank was liable to the loan company,
otherwise to reject it. A few days later a meeting of the
new board of directors of the Bank was held, at which a
communiecation from the loan company committee was
presented, in substance the same as that previously pre-
sented to the Bank stockholders, and the resolution of the
Bank stockholders thereon was read; and thereupon the
directors authorized the president of the Bank, if he be-
lieved the claim of the loan company to be just, to proceed
to settle it in such a way as he might deem to be to the
best interest of the Bank. Under this authority, the presi-
dent of the Bank communicated to the loan company
committee in substance that the Bank recognized the
legality and justness of the claim of the loan company and
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would pay it provided the company would purchase from
the Bank a certain cotton mill property for the sum of
$65,000, accept $30,000 of this in payment of its demand
against the Bank, transfer to the Bank the Fleming and
Templeton notes and indebtedness, with all collateral
securing the same, and execute to the Bank its own prom-
issory note for the remaining $35,000, with the cotton
mill property as security. This was agreed to by the
directors of the loan company, and the settlement was
carried out accordingly. Shortly after this, the present
action was brought.

The ¢“collateral security” above referred to appears to
have consisted of certain shares of stock in a corporation
known as the Fleming Ranch & Cattle Company, ac-
quired in the winding-up of the bankrupt estate of Flem-
ing. These shares, so far as the evidence showed, were
the only thing of value recovered either by the loan
company or by the Bank from the estates of the borrowers.
After the present suit was commenced, the Fleming
Ranch & Cattle Company was liquidated, and in the
distribution of its assets the Bank received sums aggre-
gating $9,149.34, which are credited as payments on
account of its claim against defendant.

So far as the above-recited facts were in dispute, there
was substantial evidence tending to support a view of them
favorable to plaintiff’s contentions. What weight should
be given to it was for the jury, not the court, to determine.
Hepburn v. Dubots, 12 Pet. 345, 376; Lancaster v. Collins,
115 U. 8. 222, 225; Chicago & Northwestern Ry. Co. v.
Ohle, 117 U. 8. 123, 129; ZEtna Life Ins. Co. v. Ward, 140
U. 8. 76, 91; Troxell v. Deloware, Lackawanna & Western
R.R. Co., 227 U. S. 434, 444.

We proceed to consider, in the order of convenience, the
questions raised upon the record.

(1) And first, as to the direction of a verdict in favor of
defendant. Plaintiff, in the amended petition upon which
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the case went to trial, after a circumstantial statement
respecting the transaction of June 10, 1907, alleged that
the discount of the notes ‘ was an excessive loan, whether
regarded as one loan to the firm of Fleming & Templeton,
as plaintiff alleges the fact to be, or regarded as two loans,
as contended for by the defendant in his pleadings hereto-
fore filed herein.”” The designation of Fleming & Temple-
ton as a “firm” is but descriptive and not essential, and
the pleading is sufficient if the proof tended to show a
single and excessive loan made to them jointly in any
capacity, or made in form one-half to each but in sub-
stance as a single loan.

In our opinion, the trial judge clearly erred in holding,
as in effect he must have held, that there was no sub-
stantial evidence from which the jury might find that
there was an excessive loan in the making of which de-
fendant, as a director of the Bank, knowingly participated.
That he acted for the Bank in the matter, and that he
knew that any loan in excess of $20,000 was prohibited,
he admitted. His denial that it was a single loan, or that
he knew it to be such, is not conclusive; there being
substantial evidence inconsistent with it, tending to show
facts and circumstances attendant upon the transaction,
of which he had knowledge, and also subsequent conduct
in the nature of admissions by him, inconsistent with his
testimony upon this point. The account of the negotia-
tions, as given in defendant’s own testimony; the fact
that he knew that the firm of Fleming & Templeton, even
if dissolved, was still in liquidation; that one of the in-
ducements for the loan (or ‘‘loans”) was the transfer of
deposit accounts of equal or greater amount from the firm
to the Bank; that Templeton alone (as shown by the
exhibits) appears to have corresponded with defendant
concerning the notes; that defendant himself, as vice
president of the Bank, wrote to Templeton acknowl-
edging receipt of the two notes for $15,000 each, “signed
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by yourself and Fred Fleming,” and having “deducted
the discount, $900,” inclosed the Bank’s draft ‘order
Fleming & Templeton for $29,100”; that when the notes
fell due in December the correspondence concerning their
renewal was conducted by defendant with Templeton
alone, and they were treated as representing a single loan
and the discount was charged by defendant or under his
direction in a single item; that after the borrowers had
become notoriously insolvent, in February, 1908, defend-
ant took part in transferring the notes ¢ without recourse”
to the affiliated loan company in the manner and under
the circumstances above stated; that the transfer was
effected a few days after the visit of the bank examiner;
that when the Deputy Comptroller wrote to the Bank,
classifying ‘“Fleming & Templeton $30,000” as an ex-
cessive loan and demanding that the directors responsible
for making it should assume the loss, defendant joined
in signing the reply that has been quoted;—all this, to
say nothing of other circumstances that might be men-
tioned, would have warranted the jury in finding, not-
withstanding defendant’s denial, that in fact the disputed
transaction was a single loan of $30,000 less discount, or,
to be precise, $29,100, made to Fleming and Templeton
jointly; that defendant knew and assented to this at the
time; and that the taking of two notes was but a device to
conceal the true nature of the transaction.

(2) Irrespective of whether there was but a single loan
or were two separate loans, plaintiff in error contends that
the liability of a surety must be added to his direct and
primary liability in determining his total liabilities for
money borrowed within the meaning of § 5200, and that
in the present case, although the notes should be found to
have represented two entirely separate loans, each within
the limit, they must be added together in order to deter-
mine whether the limit was exceeded. Cochran v. United
States, 157 U. S. 286, 295, 296, is cited, where it was held
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that the word ‘liabilities,” as employed in § 5211, Rev.
Stats., included contingent liabilities. We do not regard
the case as controlling, because the purpose of that section,
and the language employed, differ materially from the
purpose and the language of the provision we are dealing
with. As to whether in § 5200 the words ‘‘the total
liabilities . . . of any person . . . for money
borrowed,” ete., require the liability of a surety or of an
indorser for money borrowed by another to be added to his
direct liability for money borrowed by himself in ascer-
taining whether the limit is exceeded—whatever view we
might entertain were the matter res nova—we are advised
that by the practice and administrative rulings of the
Comptroller of the Currency during a long period, if not
from the beginning of national banking, liabilities which
are incurred by one person avowedly and in fact as surety
or as indorser for money borrowed by another are not
included in the computation. We feel constrained to
accept this as a practical construction of the section. And
we are not prepared to say that in an action against a
director who knows and relies upon the fact that a partic-
ular obligation is signed by one merely as surety, although
not so described, the defendant may not be permitted to
show the truth.

(3) In view of certain contentions urged here in behalf
of defendant, and perhaps acceded to by the courts be-
low, it should be said that the question whether defendant
knowingly participated in or assented to the making of a
loan in excess of the limit prescribed by § 5200 is not to be
confused by any consideration of the supposed standing
of the borrowers, personal or financial. The statutory
limit is a special safeguard prescribed by Congress for the
very purpose (among others) of preventing undue reliance
upon the financial standing of borrowers. Nor would the
absence of any improper motive or a desire for personal
profit on defendant’s part be a defense; nor the fact that
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in spite of a loss upon this transaction the Bank remained
solvent or even prosperous. Neither is the question of
defendant’s liability, or the extent of it, to be affected by
the fact, if it be a fact, that other officers or directors of the
Bank were in part responsible, yet defendant alone was
sued; nor that the Bank refrained from suing him until
after a change in the stockholding interest or control.
Again, in the absence of some special agreement—and
none such appears—it is immaterial whether the new
stockholders were aware of the excessive loan, or of de-
fendant’s alleged liability in the premises, at the time
they acquired their stock; or Whethe‘r they possibly may
now profit by an increase in the value of the shares in the
event of a recovery against him.

It is clear from the language of § 5239, Rev. Stats., that
every director knowingly participating in or assenting to a
violation of any of the provisions of the act is ““liable in his
personal and individual capacity,” without regard to the
question whether other directors likewise are liable. The
violation is in the nature of a tort, and the party injured
may sue one or several of the joint participants. Bigelow
v. Old Dominion Copper Co., 225 U. S. 111, 132. And the
liability extends to ‘““all damages which the association,
its shareholders, or any other person, shall have sustained
in consequence of such violation.” In the present action
the Bank represents the interest of its shareholders, as
well as of its creditors; and if there was a violation of the
act by defendant, with resulting diminution of its assets,
the Bank is entitled to recover the damages thus sustained,
notwithstanding it remained solvent, and irrespective of
any changes in its stockholding interest or control occur-
ring between the time the cause of action arose and the
time of the commencement of the suit or of the trial. Even
‘f it appeared that new stockholders acquired their inter-
csts with knowledge of the fact that such a loss had been
sustained and that defendant was responsible for it,
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neither they nor the Bank would be thereby estopped
from having full recovery from defendant. There is no
reason in the law to disentitle a purchaser of shares from
even relying upon the responsibility of directors to make
good previous losses as an element adding intrinsic value
to the shares. Compare Bigelow v. Old Dominion Copper
Co., 74 N. J. Eq. 457, 500. :

(4) Defendant, among other defenses, pleaded the
two-year statute of limitations of the State of Texas.
Plaintiff demurred on the ground that this limitation was
not a bar; and also replied setting up certain facts that
need not now be recited. The demurrer was overruled.

The provisions of the Texas statutes upon the subject
are Vernon’s Sayles’ Tex. Civ. Stats., 1914, Arts. 5687,
5688, and 5690, set forth in the margin.!

1 Article 5687.—There shall be commenced and prosecuted within
two years after the cause of action shall have accrued, and not after-
ward, all actions or suits in court of the following description:

1. Actions for trespass for injury done to the estate or the property
of another.

2. Actions for detaining the personal property of another, and for
converting such personal property to one’s own use.

3. Actions for taking or carrying away the goods and chattels of an-
other.

4. Actions for debt where the indebtedness is not evidenced by a con-
tract in writing.

5. Actions upon stated or open accounts, other than such mutual
and current accounts as concern the trade of merchandise between
merchant and merchant, their factors or agents. In all accounts,
except those between merchant and merchant, as aforesaid, their
factors and agents, the respective times or dates of the delivery of the
several articles charged shall be particularly specified, and limitations
shall run against each item from the date of such delivery, unless other-
wise specially contracted.

6. Action for injury done to the person of another.

7. Action for injury done to the person of another where death
ensued from such injury; and the cause of action shall be considered as
having accrued at the death of the party injured.

Article 5688.—There shall be commenced and prosecuted within




86 OCTOBER TERM, 1919.

Opinion of the Court. 251 U. 8.

In our opinion, the action is not one of the kinds speci-
fied in Art. 5687, to which the two-year limitation applies,
but is within the general description of Art. 5690 and
subject only to the limitation of four years. Hence the
limitation pleaded was no defense; and it is not contended
that there was any basis in fact for pleading the four-year
limitation.

(5) Assuming the Fleming and Templeton notes were
found to represent an excessive loan, knowingly partici-
pated in or assented to by defendant as a director of the
Bank, in our opinion the cause of action against him
accrued on or about June 10, 1907, when the Bank through
his act parted with the money loaned, receiving in return
only negotiable paper that it could not lawfully accept
because the transaction was prohibited by § 5200, Rev.
Stats. The damage as well as the injury was complete at
that time, and the Bank was not obliged to await the
maturity of the notes, because immediately it became
the duty of the officers or directors who knowingly partici-
pated in making the excessive loan to undo the wrong
done by taking the notes off the hands of the Bank and
restoring to it the money that had been loaned. Of

four years after the cause of action shall have accrued, and not after-
ward, all actions or suits in court of the following description:

1. Actions for debt where the indebtedness is evidenced by or
founded upon any contract in writing.

2. Actions for the penalty or for damages on the penal clause of a
bond to convey real estate.

3. Actions by one partner against his co-partner for a settlement of
the partnership accounts, or upon mutual and current accounts con-
cerning the trade of merchandise between merchant and merchant,
their factors or agents; and the cause of action shall be considered as
having accrued on a cessation of the dealings in which they were in-
terested together.

Article 5690.—Every action other than for the recovery of real
estate, for which no limitation is otherwise prescribed, shall be brought
within four years next after the right to bring the same shall have
accrued, and not afterward.
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course, whatever of value the Bank recovered from the
borrowers on account of the loan would go in diminution
of the damages; but the responsible officials would have
no right to require the Bank to pursue its remedies against
the borrowers or await the liquidation of their estates.
The liability imposed by the statute upon the director is a
direct liability, not contingent or collateral.

(6) The question is raised whether the entire sum
loaned, plus interest and less salvage, should be treated as
damages sustained by the Bank through the violation of
the provisions of § 5200, Rev. Stats.—assuming it be
found that defendant did knowingly violate them-—or
whether only the excess above what lawfully might have
been loaned (presumably $20,000) should be so regarded.
We assume that if, in good faith and in the ordinary
course of business, defendant had made a loan of $20,000
to Fleming and Templeton, and if while this loan remained
unpaid he had afterwards and as a separate transaction
unlawfully loaned them an additional $10,000, in excess
of the limit, the damage legally attributable to his viola-
tion of the limiting provision would have been but $10,000.
But that is not this case. According to the evidence, the
$30,000 less discount was paid out by the Bank as a single
payment; and if the jury found it to have been loaned in
excess of the statutory limit (whether in form one loan or
two) it must be upon the ground that it was a single trans-
action. That being so, it would follow that the entire
amount disbursed by the Bank was disbursed in violation
of the law. The cause of action against a director know-
ingly participating in or assenting to such excessive loan

“would be complete at that moment, and entire; there would
be no legal presumption that the borrowers would have ac-
cepted a loan within the limit, if their application for the ex-
cessive loan had been refused; nor that a director who in
fact violated his duty as defined by law would, if mindful of
it, have loaned them even $20,000. To mitigate in his favor
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the damages resulting from a breach of his statutory duty
by resorting to the hypothesis that if he had not disre-
garded the law in this respect he would have pursued a
different course of action within the law, would be an
unwarranted resort to fiction in aid of a wrongdoer, and
at the expense of the party injured. Hence, the entire
excessive loan would have to be regarded as the basis for
computing the damages of the Bank.

(7) In behalf of defendant it is insisted that, assuming
the loan was excessive, no loss acerued to the Bank by
reason of it, because the Fleming and Templeton notes
and indebtedness were transferred to the loan company
February 12, 1908, for a cash consideration equivalent
to their face value less interest to maturity.

Plaintiff in error contends that the Bank and the loan
company were so identical in ownership and united in
management that the latter was but the alter ego of the
former, and a loss to the loan company on the notes was
the same as a loss to the Bank, not only practically but in
contemplation of law. On the other hand, the argument
of defendant in error regards the two corporations as if
they were wholly independent; treats the transfer of the
notes from the Bank to the loan company, in February,
1908, as valid and the money or credit contemporaneously
transferred to the Bank like money coming from an out-
side party; and looks upon the retransfer in January, 1910,
as voluntary on the part of the Bank and an unnecessary
assumption of a loss that otherwise it had escaped.

We cannot accede to either contention in the extreme.
Because the Bank and the loan company were distinct
legal organizations, operating under separate charters
derived from different sources, and possessing independent
powers and privileges, we are constrained to hold that,
notwithstanding the identity of stock ownership and
their close affiliation in management, for some purposes
they must be regarded as separate corporations, for
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instance, as being capable in law of contracting with each
other. See Nashua Railroad v. Lowell Railroad, 136 U. S.
356, 372, 373, 375, et seg. But in considering the practical
effect of such inter-corporate dealings, especially as bear-
ing upon the duties of the common directors and the
authority of the stockholders to control them, we need not
and ought not to overlook the identity of stock ownership.
Thus, the transfer of the notes in February, 1908, from
the Bank to the loan company, in consideration of their
full face value ostensibly or actually paid by the company
to the Bank, evidently could have no effect in relieving the
stockholding interest from loss, since each stockholder
of one corporation had a corresponding interest in the
stock of the other, and any theoretical saving that accrued
to him as a stockholder of the Bank was balanced by a
corresponding loss sustained in his capacity as a stock-
holder of the company. At the same time the stockholders
in reviewing that transaction might lawfully and properly
base their action upon all the facts of the situation;
recognizing the legal separateness of the corporations as
existing in order to test the validity of the transfer and the
feasibility of setting it aside without litigation, while
giving effect to their community of interest in deciding
whether this should be done, and, if so, then in what
manner and upon what terms.

(8) Regarding the two corporations as legally separate,
and ignoring for the moment the community of stock-
holding interest, it is plain that the transaction of Febru-
ary 12, 1908, in which the Bank sold the Fleming and
Templeton notes and indebtedness to the loan company
for their full face value, was prima facie tantamount to a
satisfaction of the damages that the Bank had sustained
by reason of the excessive loan; but that it had this effect
only provided the transaction was good and valid as
against the loan company and its stockholders, or was
duly ratified by them. For if it was invalid, or was made
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under circumstances rendering it voidable by the loan
company, or the stockholders, neither the Bank nor
defendant was entitled to have the transaction stand for
their benefit; and if in fact it was avoided for good cause,
the Bank would be entitled to its action against defendant
the same as if the annulled transaction never had occurred.

Was there good cause for the rescission? The fact that
the same persons were directors and managers of both
corporations subjects their dealings tnier sese to close
scrutiny. That two corporations have a majority or
even the whole membership of their boards of directors in
common does not necessarily render transactions between
them void; but transactions resulting from the agency of
officers or directors acting at the same time for both must
be deemed presumptively fraudulent unless expressly
authorized or ratified by the stockholders; and certainly
where the circumstances show, as by the undisputed
evidence they tended to show in this case, that the trans-
action would be of great advantage to one corporation at
the expense of the other, especially where in addition to
this the personal interests of the directors or any of them
would be enhanced at the expense of the stockholders, the
transaction is voidable by the stockholders within a
reasonable time after discovery of the fraud. Twin-Lick
Ol Co. v. Marbury, 91 U. 8. 587, 589; Wardell v. Railroad
Company, 103 U. S. 651, 657, et seq.; Thomas v. Brownwlle,
&c. R. R. Co., 109 U. S. 522, 524; Richardson v. Green,
133 U. 8. 30, 43; McGourkey v. Toledo & Ohio Ry. Co., 146
U. S. 536, 552, 565.

The evidence having tended to show a transfer of the
notes in question from the Bank to the loan company
“without recourse,” for a consideration equivalent to
their full face value, after the insolvency of the makers had
been brought to light, with resulting discredit of the notes
as marketable paper and probable inability of the makers
to pay them; a transaction carried out by directors and
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officers who acted as agents or trustees for both corpora-
tions, and one at least of whom, as the jury might find, was
subject to criticism from the Comptroller of the Currency,
and to an action at the suit of the Bank, for making an
excessive loan; it clearly was open to the jury to find that
the transfer was fraudulent as against the loan company,
and as against the stockholders of both companies. The
jury should have been instructed to this effect; and
further, that if they found the transfer to have been fraud-
ulent, the stockholders had the right to rescind it within a
reasonable time after discovery of the fraud; and that if,
having such right, the stockholders of the loan company
asserted it and gave notice of its claim to the Bank in the
manner shown by the minutes, and the Bank recognizing
and acknowledging the justness of the claim restored to
the loan company what was accepted as the equivalent in
value of that which the Bank had received in the trans-
action of February, 1908, this was not to be regarded as a
voluntary or unnecessary assumption of loss by the Bank,
but on the contrary the result, so far as defendant was
concerned, was the same as if by court decree, in a suit
brought by the loan company, or by the stockholders, the
Bank had been compelled to make such restitution; and
that thereafter the rescinded transaction could not be
regarded as amounting, even in form of law, to a satis-
faction of the damages sustained by the Bank as a result
of the Fleming and Templeton loan.

So far as the evidence showed, neither the stockholders
of the loan company, nor indeed its board of directors,
ever expressly ratified or affirmed the transfer. Nor does
it appear that there was any unreasonable delay on the
part of the stockholders in taking action to set it aside
after they had become aware of the circumstances; such
delay as there was the Bank waived, as it had a right to do;
and defendant does not appear to have changed his
position or to have been prejudiced by reason of it.
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Assuming, in defendant’s favor, that because the cor-
porations were legally separate they could not undo the
transaction of February, 1908, without formal corporate
action, the procedure adopted was sufficient for the
purpose. It is objected that the personnel of the boards
was changed for the very purpose of accomplishing the
rescission, and that the new members were mere figure-
heads or dummies for the controlling stockholders and had
no bona fide stock of their own. But if the transaction of
1908 was a fraud as against the loan company, and done
without authority of the stockholders, they were quite
within their rights in acting through dummies if necessary
in order to set it aside. We do not think it was necessary
to change the membership of the boards; similar action
by boards having identical membership would have had
the same effect, if done by the express authority of the
stockholders in order to undo an improper and unlawful
act of former directors injurious to their interests.

It is said that the rescission was put through in order to
enable the Bank to bring the present action against defend-
ant. But it was not done to build up a ground of action
against him, for this arose if at all prior to February 12,
1908, the damage to the Bank being sustained when with
his participation and assent its money was paid to Fleming
and Templeton in June, 1907, for premissory notes that
the Bank could not lawfully take. Defendant’s liability
to the Bank, if he was liable, was direct and primary, and
to it the notes occupied the status of collateral security.
Had the disposition made of them in February, 1908, been
valid and unassailable, it would have borne the appearance
of a satisfaction of the damages only because the two
corporations were legally separate; but in substance, so
far as the stockholders were concerned, it would have
satisfied nothing because it merely transferred money to
them in one capacity by taking it from them in another.
Defendant had no right to have the transaction remain
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in effect as a screen to protect him from suit by the Bank
under § 5239, Rev. Stats. So far as it may be supposed
to have protected him while it remained unrescinded, the
result was entirely gratuitous, no consideration having
proceeded from him in the matter. Indeed, if his act in
shifting the discredited loan was done in part to give him
immunity from such an action as the present, this would
furnish an additional ground entitling the stockholders to
set the transfer aside. And if, either on this ground, or on
the ground that the transfer was put through for the
advantage of one corporation at the expense of the other
by officers or directors acting at the same time for both
and without the authority of the stockholders, the trans-
action was voidable by the stockholders and they re-
solved to avoid it, it would savor of absurdity to sustain
defendant’s contention that this was done in order to
enable the Bank to sue him; for of course they would have
the right to do it for that very purpose.

(9) In defendant’s behalf it is insisted that at the time
of the proceedings of January, 1910, the value of the
cotton mill property was much less than $65,000, so that
in the exchange made the Bank in effect parted with
little or no value for the return to it of the Fleming and
Templeton notes and indebtedness. But for reasons
already sufficiently indicated, we are of opinion that
defendant is not entitled to raise an inquiry into the value
of this property, as bearing either upon the question of the
Bank’s right of action against him or upon the question of
damages. If the loan company or the stockholders had
good ground for rescinding the 1908 transaction, and this
was done pursuant to their resolution, they might waive
a return of the precise consideration and accept such
equivalent in exchange as to them seemed proper. Be-
cause of the identity of the stockholding interest the
transaction, even while it stood, was, as we have shown,
only a pseudo-satisfaction of the Bank’s loss in the Flem-
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ing and Templeton loan; and when the real parties affected
by this loss undertook on just grounds to set aside the
transfer of the notes, and took such proceedings through
action of the two corporations as were necessary for that
purpose, they had a right to recognize the community of
interest in settling the terms upon which this should be
done; and defendant has no standing to complain.

If there be a seeming inconsistency in sustaining a
rescission of the 1908 transaction avowedly based upon
the ground that the loan company had unjustly been
subjected to a loss therein, while at the same time we treat
as unimportant the question whether upon such resecission
full restitution was made to that company, it should be
said that we treat it as unimportant only so far as defend-
ant is concerned; and if there be inconsistency it is no
more than corrective of the unreality of the 1908 trans-
action itself. It is defendant who invokes that trans-
action as an actual realization by the Bank of full value
through a sale of the notes that it held as collateral security
for its claim against him. If, regarding it as an actual
sale, it was voidable because done by agents acting at the
same time in a dual capacity or for other reasons, he cannot
complain that the parties entitled to avoid it treated it as
actual for the purpose of setting it aside, and in the con-
sequent readjustment recognized a substantial identity of
interest between seller and purchaser in the rescinded
transaction that rendered it hardly an actual sale. For,
to the extent that the sale was a sham, there was no
realization by the Bank upon the collateral security and
hence no satisfaction of the damages claimed against him.

The judgment under review must be reversed, to the
end that there may be a new trial in accordance with the
views above expressed.

Judgment reversed, and the cause remanded to the District

Court for further proceedings in conformity with this
opinion.
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WAGNER ET AL., PARTNERS, DOING BUSINESS
UNDER THE NAME OF W. T. WAGNER’S SONS,
v. CITY OF COVINGTON.

ERROR TO THE COURT OF APPEALS OF THE STATE OF
KENTUCKY.

No. 61. Argued November 10, 11, 1919.—Decided December 8, 1919.

Where a manufacturer of goods habitually causes them to be carried
on his vehicles from the State of manufacture to various establish-
ments of retail dealers who are his customers in an adjoining State,
and there sold and delivered to such dealers in the original packages in
such quantities as they may desire to purchase at the times of such
visits, the business, as thus transacted with them, is that of an itiner-
ant vender or peddler, and may be taxed in the second State under
a nondiscriminating license tax law without imposing a direct
burden on interstate commerce. P. 102.

A state tax which in substance and effect is constitutional can not be
made otherwise by the name it bears in the state laws and de-
cisions. P. 101.

177 Kentucky, 385, affirmed.

THE case is stated in the opinion.

Mr. Harry Brent Mackoy, with whom Mr. William H.
Mackoy was on the briefs, for plaintiffs in error:

The goods are shipped from Ohio and sold and delivered
at wholesale in Kentucky in the original packages; are
always in transit except during the short pause incidental
to delivery; when shipped, they are appropriated in a
practical, if not in a technical, sense to the fulfillment of
contracts with certain specific existing customers, with
whom a general understanding is previously had that
plaintiffs in error will furnish them with such as they may
need or desire to purchase of them.

The goods are not carried into Kentucky with the
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intention of having them remain there permanently, or
for an indefinite period, or for sale to the general public;
but merely for a temporary purpose which is either to ap-
ply them to fulfilling the contracts, or to earry back into
Ohio the part not so applied. This is all done and intended
to be done on the same trip of the same vehicle, which
‘consumes at the most but a few hours. They are never
hawked about, peddled, offered or sold to the public
generally.

This course of dealing constitutes a continuous current
of commerce between plaintiffs in error, as residents of
Ohio, and their standing customers in Kentucky. The
original packages do not become part of the general mass
of property in Kentucky until after the sale and delivery
to the customers, and hence are not subject to state
regulation or control in the hands of plaintiffs in error.
This power does not extend to the taxation of such pack-
ages while temporarily within the State, which are in
course of transportation or which are being held therein
only long enough to find out the exact needs of the custom-
ers. The person who imports goods in original packages
from one State into another has the right to sell them in
such packages in the latter State as a necessary incident
to the right to import, without being subject to state regu-
lation or control, and this right continues until the orig-
inal packages are commingled with the general mass of
property in the State either by actual sale, or by breaking
up the packages, or by some other act which indicates
that they are to be so commingled. Leisy v. Hardin, 135
U. S. 100; Lyng v. Michigan, 135 U. S. 161; Schollen-
berger v. Pennsylvania, 171 U. 8. 1; Austin v. Tennessee,
179 U. 8. 343; Cook v. Marshall County, 196 U. S. 261;
Purity Extract Co. v. Lynch, 226 U. 8. 192; Adams Express
Co. v. Kentucky, 238 U. 8. 190; Price v. Illinois, 238 U. S.
446; Rosenberger v. Pacific Express Co., 241 U. S. 48.

An examination of the decisions of courts of last resort
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in the various States shows that all of them are in accord
with this rule, and, so far as we have been able to find,
Kentucky stands alone in holding to the contrary.

Where goods are sent for sale from a place in one State,
with the expectation that they will end their transit, after
purchase in the same form in another State, and when in
effect they do so, with only the interruption necessary to
consummate the purchase at the point of destination, and
when this is a typical, constantly recurring course of busi-
ness, the current thus existing is a current of commerce
among the States and the purchase of the goods is a part
and incident of such commerce. Swift & Co. v. United
States, 196 U. S. 375.

The current does not cease to flow until the articles are
delivered to the persons for whom they are intended, or
to whom they are destined to be sold, even though the
consignor ships them at the starting point by a common
carrier consigned to himself at the point of destination,
and himself makes delivery to such persons instead
of by the common carrier, and even though the title does
not pass until then. Caldwell v. North Carolina, 187 U. S.
622; Rearick v. Pennsylvania, 203 U. S. 507; Crenshaw v.
Arkansas, 227 U. 8. 389; Stewart v. Michigan, 232 U. S.
665; Western Oil Refining Co. v. Lipscomb, 244 U. S. 346;
York Mfg. Co. v. Colley, 247 U. 8. 21.

In each of the last-mentioned cases the article was
started to move in pursuance of a previously existing
* definite contract of sale—but this is not essential. It is
sufficient that the intention be conditional, depending
upon the ability to negotiate a sale upon exhibition or
after pause for negotiation; or it suffices if the article
is started because of an expectation to sell. Swift & Co.
v. Unated States, supra; Dozier v. Alabama, 218 U. S. 124;
Coe v. Errol, 116 U. S. 517; Kelley v. Rhoads, 188 U. S. 1;
Dawis v. Virginia, 236 U. S. 697; General Oil Co. v. Crain,
209 U. S. 211. See also Weigle v. Curtice Bros. Co., 248
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U. S. 285; Rast v. Van Deman & Lewis Co., 240 U. S. 342,
362; Crew Levick Co. v. Pennsylvania, 245 U. S. 292,
295-298; United States Glue Co. v. Oak Creek, 247 U. S.
321, 326-327.

Original packages of interstate commerce themselves
only become taxable when they have come to rest at their
destination or have become part of the general mass of
property in the State.

There is a distinction between the right to impose a tax
on the non-resident importer for the privilege of selling
goods in the original packages and the right to impose a
tax on the original packages themselves after they reach
their destination and come to rest in the State.

There is also a distinction between the right to impose
a tax on an importer who is using persons licensed by the
State to make sales for him within the State and the right
to impose a tax on the importer himself for making such
sales, as is sought to be done here.

The so-called “peddler” cases, Machine Co. v. Gage,
100 U. S. 676, and Emert v. Missourt, 156 U. 8. 296, do not
apply, because the license here involved is one for dealing
at wholesale in soft drinks, and under the decisions of the
Court of Appeals of Kentucky and the statutes of that
State, the plaintiffs in error are not engaged in a peddling
business. City of Newport v. French Brothers Bauer Co., 169
Kentucky, 174, 183 S. W. Rep. 532, 536, 537. Moreover,
the business there carried on was purely intrastate, as an
examination of the two cases will show. See Waiters v.
Mvichigan, 248 U. S. 65; Crenshaw v. Arkansas, supra.

Mr. E. A. Stricklett for defendant in error.

MR. JusTticE PrTNEY delivered the opinion of the court.

This was an action brought by plaintiffs in error in a
state court of Kentucky against the City of Covington, a
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municipal corporation of that State, to recover license
fees theretofore paid by them under certain ordinances
of the city for the conduct of their business in Covington,
and to enjoin the enforcement against them of a later
ordinance calling for further like payments. The several
ordinances, each in its turn, required all persons carrying on
certain specified businesses in the city to take out licenses
and pay license fees; among others, the business of whole-
sale dealer in what are known as ‘“soft drinks.” Plain-
tiffs were and are manufacturers of such drinks, having
their factory and bottling works in the City of Cincinnati,
in the State of Ohio, on the opposite side of the Ohio
River from Covington. They have carried on and do
carry on the business of selling in Covington soft drinks,
the product of their manufacture, in the following manner:
They have a list of retail dealers in Covington to whom
they have been and are in the habit of making sales; two
or three times a week a wagon or other vehicle owned by
plaintiffs is loaded at the factory in Cincinnati and sent
across the river to Covington, and calls upon the retail
dealers mentioned, many of whom have been for years on
plaintiffs’ list and have purchased their goods under a
general understanding that plaintiffs’ vehicle would call
occasionally and furnish them with such soft drinks as
they might need or desire to purchase from plaintiffs;
when a customer’s place of business is reached by the
vehicle the driver goes into the storeroom and either asks
or looks to see what amount of drinks is needed or wanted;
he then goes out to the vehicle and brings from it the
necessary quantity, which he carries into the store and
delivers to the customer; upon his trips to Covington he
always carries sufficient drinks to meet the probable
demands of the customers, based on past experience; but,
with the exception of occasional small amounts carried
for delivery in response to particular orders previously
received at plaintiffs’ place of business in Cincinnati, all
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sales in Covington are made from the vehicle by the
driver in the manner mentioned. Sometimes the driver
succeeds in selling there the entire supply thus carried
upon the wagon, sometimes only a part thereof; or he may
return after having made but a few sales, or none at all, in
which event he carries the unsold supply back to plaintiffs’
place of business in Cincinnati. The soft drinks in ques-
tion are delivered in stopped bottles or siphons, according
to their nature, and these are placed (at the bottling works)
in separate wooden or metal cases, each case being open
at the top and holding a certain number of bottles or
siphons according to the nature of the drinks and the
custom of the trade; the filled bottles or siphons are
carried upon the vehicle, sold, and delivered in these
cases, each case remaining entire and unbroken, and
nothing less than a case being sold or delivered. The
retail dealers usually pay cash, and purchase only the
contents of the bottles, while the bottles and cases remain
the property of plaintiffs and are subsequently collected,
when empty, by plaintiffs’ drivers or agents on their
regular visits; there are, however, a few customers who
pay for and thereafter own the bottles in which distilled
water is delivered. The ordinances were and are respec-
tively applicable to all wholesale dealers in such soft
drinks in Covington, whether the goods were or are manu-
factured within or without the State.

The trial court and, on appeal, the Court of Appeals of
Kentucky gave judgment for defendant, overruling the
contention of plaintiffs that the ordinances as carried into
effect against them were repugnant to the ‘‘commerce
clause” (Art. I, § 8) of the Constitution of the United
States, 177 Kentucky, 385; and upon this federal question
the case is brought here by writ of error.

It is important to observe the precise point that we have
to determine. It is indisputable that with respect to the
goods occasionally carried upon plaintiffs’ wagon from one
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State to the other in response to orders previously received
at their place of business in Cincinnati, plaintiffs are en-
gaged in interstate commerce, not subject to the licensing
power of the Kentucky municipality. The Court of
Appeals in the present case, in line with its previous de-
cisions in City of Newport v. Wagner, 168 Kentucky, 641,
646, and City of Newport v. French Brothers Bauer Co., 169
Kentucky, 174, recognizing the authority of the decisions
of this court bearing upon the subject, conceded that this
part of plaintiffs’ business was not subject to state regula-
tion (177 Kentucky, 388). At the same time the court
held that with respect to the remaining and principal
part of the business conducted in Covington, that which
consists in carrying a supply of goods from place to place
upon wagons, exposing them for sale, soliciting and
negotiating sales, and immediately delivering the goods
sold, plaintiffs were subject to the licensing ordinances;
and it is with this alone that we have to deal. If, with
respect to this portion of their business, plaintiffs may be
subjected to the regulatory power of the State acting
through the municipality, we are not concerned with the
question whether the general language of the ordinances, if
applied with respect to some other method of dealing with
goods brought from State to State, might be repugnant to
the Federal Constitution.

From the facts recited it is evident that, in essence, that
part of plaintiffs’ business which is subjected to regulation
is the business of itinerant vender or peddler; a traveling
from place to place within the State selling goods that are
carried about with the seller for the purpose. Plaintiffs
in error insist that this view of the matter is untenable
because the courts of Kentucky have held that sales
made to a retail merchant for resale do not constitute
peddling within the meaning of the statutes of that State.
Standard Oil Co. v. Commonwealth, 107 Kentucky, 606,
609; City of Newport v. French Brothers Bauer Co., 169
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Kentucky, 174, 185. These decisions, however, deal
merely with a question of statutory definition; and it
hardly is necessary to repeat that when this court is called
upon to test a state tax by the provisions of the Constitu-
tion of the United States, our decision must depend not
upon the form of the taxing scheme, or any characteriza-
tion of it adopted by the courts of the State, but rather
upon the practical operation and effect of the tax as applied
and enforced. The state court could not render valid, by
misdescribing it, a tax law which in substance and effect
was repugnant to the Federal Constitution; neither can it
render unconstitutional a tax, that in its actual effect
violates no constitutional provision, by inaccurately de-
fining it. St. Louts Southwestern Ry. Co. v. Arkansas, 235
U. S. 350, 362.

We have, then, a state tax upon the business of an
itinerant vender of goods as carried on within the State, a
tax applicable alike to all such dealers, irrespective of
where their goods are manufactured, and without dis-
crimination against goods manufactured in other States.
It is settled by repeated decisions of this court that a
license regulation or tax of this nature, imposed by a
State with respect to the making of such sales of goods
within its borders, is not to be deemed a regulation of or
direct burden upon interstate commerce, although en-
forced impartially with respect to goods.manufactured
without as well as within the State, and does not conflict
with the ‘“ commerce clause.” Woodruff v. Parham, 8 Wall.
123, 140; Machine Co. v. Gage, 100 U. 8. 676; Emert v.
Missourt, 156 U. S. 296 ; Baccus v. Louistana, 232 U. S. 334.

The peddler’s license tax considered in Welton v.
Mussourts, 91 U. S. 275, was denounced only because it
amounted to a discrimination against the products of
other States, and therefore to an interference with com-
merce among the States. To the same effect, Walling v.
Michigan, 116 U. S. 446, 454.
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Of course the transportation of plaintiffs’ goods across
the state line is of itself interstate commerce; but it is not
this that is taxed by the City of Covington, nor is such
commerce a part of the business that is taxed, or any-
thing more than a preparation for it. So far as the itin-
erant vending is concerned, the goods might just as well
have been manufactured within the State of Kentucky;
to the extent that plaintiffs dispose of their goods in that
kind of sales, they make them the subject of local com-
merce; and this being so, they can claim no immunity
from local regulation, whether the goods remain in original
packages or not.

The distinction between state regulation of peddlers and
the attempt to impose like regulations upon drummers who
solicit sales of goods that are to be thereafter transported
in interstate commerce, has always been recognized. In
Robbins v. Shelby County Taxing District, 120 U. S. 489,
Mr. Justice Bradley, who spoke for the court, said (p. 497):
“When goods are sent from one State to another for sale,
or, in consequence of a sale, they become part of its general
property, and amenable to its laws; provided that no
discrimination be made against them as goods from an-
other State, and that they be not taxed by reason of being
brought from another State, but only taxed in the usual
way as other goods are. Brown v. Houston, 114 U. S. 622;
Machine Co. v. Gage, 100 U. 8. 676. But to tax the sale of
such goods, or the offer to sell them, before they are
brought into the State, is a very different thing, and seems
to us clearly a tax on interstate commerce.” See, also,
Crenshaw v. Arkansas, 227 U. S. 389, 399-400, where the
distinetion was clearly set forth. And in all the ““drum-
mer cases’’ the fact has appeared that there was no selling
from a stock of goods carried for the purpose, but only a
solicitation of sales, with or without the exhibition of
samples; the goods sold to be thereafter transported from
without the State. Rogers v. Arkansas, 227 U. S. 401, 408;




OCTOBER TERM, 1919.
Syllabus. 251 U. S.

Brennan v. Titusville, 153 U. S. 289; Caldwell v. North
Carolina, 187 U. 8. 622; Rearick v. Pennsylvania, 203 U. 8.
507, 510; Dozier v. Alabama, 218 U. 8. 124; Browning v.
Waycross, 233 U. 8. 16; Western Oil Refining Co. v. Lips-
comb, 244 U. S. 346 ; Cheney Bros. Co. v. Massachusetts, 246
U. S. 147, 153.

Judgment affirmed.

No. 62. Gilligan v. City of Covington. By stipulation of
counsel this case was heard with No. 61, and it is agreed
that a similar judgment is to be entered.

Judgment affirmed.

Mg. JusTickE McKENNA and MR. JusticE HoLMmEs dis-
sent.

OKLAHOMA RAILWAY COMPANY o». SEVERNS
PAVING COMPANY ET AL.

ERROR TO THE SUPREME COURT OF THE STATE OF OKLA-
HOMA.

No. 106. Argued November 19, 20, 1919.—Decided December 8, 1919.

A decree of a state court directing an assessment of land to pay for a
public improvement should not be so framed as to leave in doubt
the right of the property owner to be heard on the amount of the
assessment. P. 107.

In platting land outside of a city the owners dedicated in fee to a
street railway company, to induce it to extend its line, a strip,
for a right of way, 40 feet wide, along the center of a boulevard,
on condition that the strip be subject to reasonable police reg-
ulations and that the grantee construct crossings and curb and
pave them whenever the boulevard should be paved. Held, that
the strip was subject to special assessment by the city for paving




OKLAHOMA RY. CO. ». SEVERNS PAV. CO. 105
104. Counsel for Defendants in Error.

the roadways of the boulevard, after inclusion in the city limits,
and that the company’s contract rights were not thereby impaired.
Id.

Provisions in a street railway franchise defining the grantee’s obliga-
tion to pave certain portions of the city streets occupied by its lines,
held not to affect the city’s right to impose a paving tax on a strip
of land, in the center of the street paved, owned by the company in
fee. Id.

67 Oklahoma, —, modified and affirmed.

THE case is stated in the opinion.

Myr. John B. Dudley and Mr. Henry G. Snyder, with
whom Mr. Henry E. Asp was on the brief, for plaintiff
in error, contended:

(1) That the duty of the company as to paving
was fully defined in its franchise from the city, and
could not be enlarged without impairing that con-
tract.

(2) That the company’s duty in respect of paving,
in so far as related to its private right of way, was deter-
mined, as a matter of contract, binding on and not sub-
ject to be impaired by the City, by the terms of the
dedications by which such right of way and the adjacent
street were granted, as they were afterwards included
in the city limits, and upon the faith of which the com-
pany had extended its line.

(3) That the company’s right to due process, under
the Fourteenth Amendment, was violated, by a refusal
of the courts below to permit it to prove that the paving
of the boulevard did and could confer no benefit what-
ever upon the right of way in question.

Myr. D. A. Richardson, with whom Mr. Russell G.
Lowe, Mr. T. G. Chambers, Mr. B. A. Ames and Mr.
Streeter B. Flynn were on the brief, for defendants in
error.
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Mgr. Justice McReyNoLps delivered the opinion of
the court.

In 1909 the owners platted Linwood Place, adjacent
to Oklahoma City, for building lots, streets, etc. To
procure extension of a street car line therein, they dedi-
cated a strip forty feet in width, lying along the center
of what is now known as Linwood Boulevard, to plaintiff
in error’s predecessor, ‘“‘its successors and assigns, with
a like effect as though deeded and conveyed to said
company in fee simple by separate deed,” on condition,
however, that the property should be subject to reason-
able police regulations, that the grantee should construct
crossings over the tracks and also put down curbing and
pave the crossings whenever the boulevard itself should be
paved. Subordinate to above grant the streets as shown
on the plat were dedicated to the public for ordinary pur-
poses of travel. Afterwards car tracks were laid in the cen-
ter of the forty-foot strip and the corporate limits of Okla-
homa City were extended to include Linwood Place.

In order to provide funds for paving the public road-
ways along Linwood Boulevard, the City undertook
in 1910 to lay a tax upon the adjacent property, and
directed that it be apportioned according to benefits.
The Board of Commissioners apportioned to the central
strip as its proper share of the expenses, $12,046.16. In-
stead of assessing this amount directly against the
property, the City Council erroneously assessed it against
the street car company. Thereafter, the City and the
Severns Company, which had put down the paving,
procured from the District Court of Oklahoma County
a mandamus directing a re-assessment against the land
itself, but a hearing upon objections thereto was not
specifically provided for.

The Supreme Court of the State (67 Oklahoma, —)
declared: ““The fee title to the strip of land in question
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here appears to be in the railway company. . . . Its
right is not merely an intangible privilege or an easement,
but under the terms of the dedication is a fee simple
title. . . . The dominion and control of the strip of land
in question here is not in the city authorities. If the street
should be vacated by the city authorities, this private right
of way would not revert to the abutting owners, but
would continue to be the property of the railway company.
The company took the fee from the original grantors
by the dedication before the abutting owners acquired
their titles.” It then held the land was subject to assess-
ment according to benefits resulting from the paving,
and “that when the commissioners proceed in obedience
to the decree of the court to reassess the property of the
railway company, an opportunity will be given the
company to be heard and to complain or object to the
amount of the assessment.” Nevertheless, it ordered
an affirmance of the judgment of the trial court, without -
more, and by so doing left in serious doubt the right
of plaintiff in error to a new and adequate hearing in
respect of the assessment. We think, therefore, that
the judgment below should be modified and corrected
so as definitely to preserve such right. So modified, it
is affirmed. The costs here will be equally divided.

The terms and conditions in the original franchise
granted by Oklahoma City to the plaintiff in error, which
require it, under given conditions, to pave or pay for
paving certain portions of occupied streets, are not
applicable in the circumstances here presented and
cannot be relied upon to defeat the assessment now in
question. The land supposed to be benefited belongs
to the company; the City has made no contract which
prevents imposition upon it of a fair share of the cost
of beneficial improvements. Loutsville & Nashwille R. E.
Co. v. Barber Asphalt Paving Co., 197 U. S. 430.

Modified and affirmed.




OCTOBER TERM, 1919.

Opinion of the Court. 251 U. 8.

EVANS, SOLE SURVIVING RECEIVER OF THE
CITIZENS & SCREVEN COUNTY BANK, ». NA~
TIONAL BANK OF SAVANNAH.

CERTIORARI TO THE COURT OF APPEALS OF THE STATE OF
GEORGIA.

No. 67. Argued November 11, 12, 1919.—Decided December 8, 1919.

Whether a transaction by a national bank is usurious, and the penalties
therefor, must be ascertained from the National Banking Act.
P. 109.

That act adopts the usury laws of the States only in so far as they
severally fix the rate of interest. P.111.

Under the National Banking Act, which expressly empowers national
banks to discount commercial paper and permits them to ‘“take,
receive, reserve, and charge on any loan or discount made
interest at the rate allowed by the laws of the state . . . where
the bank is located, and no more,” such banks in discounting short-
time notes in the ordinary course of business may retain an advance
charge at the highest rate allowed for interest by the state law, even
though such advance taking would be usurious under the state law
in the cases to which it applies. P. 112.

To discount, ex v termini, implies reservation of interest in advance.
P. 114.

21 Ga. App. 356, affirmed.

THE case is stated in the opinion.
Mr. Frederick T. Saussy for petitioner.

Mr. Edward S. Elliott, with whom Mr. Jacob Gazan was
on the briefs, for respondent.

MR. Justice McREYNoLDs delivered the opinion of the
court.

The court below rightly construed the pleadings as
presenting only one substantial federal question:—Did
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respondent subject itself to the penalties prescribed for
taking usury by discounting short-time notes in the
ordinary course of business and charging therefor at the
rate of eight per centum per annum in advance? And we
think it correctly answered that question in the negative.

Respondent is a national bank. Its powers in respect of
discounts, whether transactions by it are usurious and the
consequent penalties therefor, must be ascertained upon a
consideration of the National Bank Act. C. 106, 13 Stat.
99, 101, 108; Rev. Stats., §§ 5133 et seq.; Farmers’ & Me-
chanics’ National Bank v. Dearing, 91 U. S. 29; Barnet v.
National Bank, 98 U. 8. 555, 558; Haseltine v. Central
Bank of Springfield, 183 U. S. 132, 134. Section 8 de-
clares: “That every association formed pursuant to the
provisions of this act . . . may elect or appoint
directors . . . and exercise under this act all such
incidental powers as shall be necessary to carry on the
business of banking by discounting and negotiating
promissory notes, drafts, bills of exchange, and other
evidences of debt; by receiving deposits. . . .” Sec-
tion 30, printed in the margin,! contains regulations

18ec. 30. That every association may take, receive, reserve, and
charge on any loan or discount made, or upon any note, bill of ex-
change, or other evidences of debt, interest at the rate allowed by the
laws of the state or territory where the bank is located, and no more,
except that where by the laws of any state a different rate is limited
for banks of issue organized under state laws, the rate so limited shall
be allowed for associations organized in any such state under this act.
And when no rate is fixed by the laws of the state or territory, the bank
may take, receive, reserve, or charge a rate not exceeding seven per
centum, and such interest may be taken in advance, reckoning the
days for which the note, bill, or other evidence of debt has to run. And
the knowingly taking, receiving, reserving, or charging a rate of interest
greater than aforesaid shall be held and adjudged a forfeiture of the
entire interest which the note, bill, or other evidence of debt carries
with it, or which has been agreed to be paid thereon. And in case a
greater rate of interest has been paid, the person or persons paying the
same, or their legal representatives, may recover back, in any action
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presently important in respect of usury. Among other
things, it provides: ‘“That every association may take,
receive, reserve, and charge on any loan or discount made,
or upon any note, bill of exchange, or other evidences of
debt, interest at the rate allowed by the laws of the state or
territory where the bank is located, and no more. <
All these provisions were carried into §§ 5136, 5197, and
5198, Revised Statutes, set out below.!

of debt, twice the amount of the interest thus paid from the asso-
ciation taking or receiving the same: Prowded, That such action is
commenced within two years from the time the usurious transaction
occurred. But the purchase, discount, or sale of a bona fide bill of ex-
change, payable at another place than the place of such purchase, dis-
count, or sale, at not more than the current rate of exchange for sight
drafts in addition to the interest, shall not be considered as taking or
receiving a greater rate of interest. (13 Stat. 108.)

1 Rev. Stats., § 5136. Upon duly making and filing articles of asso-
ciation and an organization certificate, the association shall become, as
from the date of the execution of its organization certificate, a body
corporate, and as such, and in the name designated in the organiza-
tion certificate, it shall have power—

Seventh. To exercise by its board of dxrectors or duly authorized
officers or agents, subject to law, all such 1n01denta1 powers as shall be
necessary to carry on the business of banking; by discounting and ne-
gotiating promissory notes, drafts, bills of exchange, and other evi-
dences of debt; by receiving deposits; by buying and selling exchange,
coin, and bullion; by loaning money on personal security; and by ob-
taining, issuing, and circulating notes according to the provisions of
this Title.

Rev. Stats., § 5197. Any association may take, receive, reserve, and
charge on any loan or discount made, or upon any note, bill of exchange,
or other evidences of debt, interest at the rate allowed by the laws of
the State, Territory, or district where the bank is located, and no more,
except that where by the laws of any State a different rate is limited for
banks of issue organized under State laws, the rate so limited shall be
allowed for associations organized or existing in any such State under
this Title. When no rate is fixed by the laws of the State, or Territory,
or district, the bank may take, receive, reserve, or charge a rate not
exceeding seven per centum, and such interest may be taken in ad-
vance, reckoning the days for which the note, bill, or other evidence
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The National Bank Act establishes a system of general
regulations. It adopts usury laws of the States only in so
far as they severally fix the rate of interest. Farmers’ &
Mechanics’ National Bank v. Dearing, supra; National
Bank v. Johnson, 104 U. S. 271; Haseltine v. Central Bank
of Springfield, supra.

The Georgia Code (1910) contains the following:

“Sec. 3426.—What is lawful interest. The legal rate of
interest shall remain seven per centum per annum, where
the rate per cent. is not named in the contract, and any
higher rate must be specified in writing, but in no event to
exceed eight per cent. per annum.

“Sec. 3427.—What is usury. Usury is the reserving and
taking, or contracting to reserve and take, either directly
or by indirection, a greater sum for the use of money than
the lawful interest.”

““Sec. 3436.—Beyond eight per cent. interest forbidden.

of debt has to run. And the purchase, discount, or sale of a bona-fide
bill of exchange, payable at another place than the place of such pur-
chase, diseount, or sale, at not more than the current rate of exchange
for sight-drafts in addition to the interest, shall not be considered as
taking or receiving a greater rate of interest.

Rev. Stats., § 5198. The taking, receiving, reserving, or charging
a rate of interest greater than is allowed by the preceding section, when
knowingly done, shall be deemed a forfeiture of the entire interest
which the note, bill, or other evidence of debt carries with it, or which
has been agreed to be paid thereon. In case the greater rate of inter-
est has been paid, the person by whom it has been paid, or his legal
representatives, may recover back, in an action in the nature of an
action of debt, twice the amount of the interest thus paid from the
association taking or receiving the same; provided such action is com-
menced within two years from the time the usurious transaction oc- *
curred. [That suits, actions, and proceedings against any association
under this title may be had in any circuit, district, or territorial court
of the United States held within the district in which such association
may be established, or in any State, county, or municipal court in the
county or city in which said association is located having jurisdiction
in similar cases. (Act February 18, 1875, c. 80, 18 Stat. 320.)]
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It shall not be lawful for any person, company, or corpora-
tion to reserve, charge, or take for any loan or advance
of money, or forbearance to enforce the collection of any
sum of money, any rate of interest greater than eight per
centum per annum, either directly or indirectly by way
of commission for advances, discount, exchange, or by any
contract or contrivance or device whatever.”

Construing these sections, in Loganwville Banking Co. v.
Forrester (1915), 143 Georgia, 302, the Georgia Supreme
Court held that charges reserved in advance by a state
bank at the highest permitted rate of interest on a loan,
whether short or long time, constitute usury, and said
(p. 305): “If the intent be to take only legal interest, a
slight and trifling excess, due to mistake or inadvertence,
will not taint the transaction with usury. . . . But
if the purpose be to take from the money advanced, at the
time of the loan, the legal maximum rate of interest, the
transaction is an usurious one.” Earlier opinions by the
court express a different view of the same sections. In
Mackenzie v. Flannery & Co. (1892), 90 Georgia, 590, 599,
it is said: ““Nor can we determine, without reference to the
evidence, whether the taking of eight per cent. interest in
advance by way of discount was usurious. Eight per
cent. was legal if agreed upon in writing; and it is well
settled that the taking of interest in advance on short
loans in the usual and ordinary course of business is not
usurious, if the interest reserved does not exceed the legal
rate.”” See also, Union Savings Fank & Trust Co. v.
Dottenheim, 107 Georgia, 606, 614; McCall v. Herring, 116
Georgia, 235, 243.

Petitioner maintains the loans in question would have
been usurious if made in Georgia by an individual or a
state bank and that the same rule applies notwithstanding
the lender happened to be a national bank. Respondent
insists that the Federal Act permits it to discount short-
time notes, reserving interest in advance at the maximum
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interest rate allowed by the state law—in this instance,
eight per centum.

In Fleckner v. United States Bank, 8 Wheat. 338, 349,
354, the charter of the Bank of the United States in-
hibited it from taking interest ‘‘“more than at the rate of
six per centum”’ and plaintiff claimed that by deducting
interest at the rate of six per centum from the amount of a
discounted note, the bank received usury. Replying to
that point, this court, through Mr. Justice Story, said:
“If a transaction of this sort is to be deemed usurious, the
same principle must apply with equal force to bank dis-
counts, generally, for the practice is believed to be univer-
sal; and, probably, few, if any, charters, contain an express
provision, authorizing, in terms, the deduction of the
interest in advance upon making loans or discounts. It
has always been supposed, that an authority to discount,
or make discounts, did, from the very force of the terms,
necessarily include an authority to take the interest in
advance. And this is not only the settled opinion among
professional and commercial men,-but stands approved by
the soundest principles of legal construction. Indeed, we
do not know in what other sense the word discount is
to be interpreted. Even in England, where no statute
authorizes bankers to make discounts, it has been solemnly
adjudged, that the taking of interest in advance by bank-
ers, upon loans, in the ordinary course of business, is not
usurious.” See also McCarthy v. First National Bank, 223
U. S. 493, 499.

This view has been generally adopted. Many sup-
porting cases are collected in a note to Bank of Newport v.
Cook (60 Arkansas, 288), 29 L. R. A. 761, and in 39
Cyclopedia of Law and Procedure, 948 et seq. ‘‘The
taking of interest in advance, upon the discount of a note
in the usual course of business by a banker, is not usury.
This has long been settled, and is not now open for con-
troversy.” Tyler on Usury (1872), p. 155. ‘‘That it is not
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usury to discount commercial paper in the ordinary course
of business is absolutely settled. This rule of law arose out
of custom and does not depend upon statute.” Webb on
Usury (1898), § 111.

Associations organized under the National Bank Act are
plainly empowered to discount promissory notes in the
ordinary course of business. To discount, ex vi termint,
implies reservation of interest in advance; and, under the
ancient and commonly accepted doctrine, when dealing
with short-time paper such a reservation at the highest
interest rate allowed by law is not usurious. Recognizing
prevailing practice in business and the above stated doc-
trine concerning usury, we think Congress intended to
endow national banks with the power, which banks gen-
erally exercise, of discounting notes reserving charges at
the highest rate permitted for interest. To carry out this
purpose, the National Bank Act provides that associations
organized under it may reserve on any discount interest
at the rate allowed by the State; and only when there is
reservation at a rate greater than the one specified does
the transaction become usurious.

The maximum interest rate allowed by the Georgia
statute is eight per centum. That marks the limit which a
national bank there located may charge upon discounts;
but its right to retain so much arises from federal law. The
latter also completely defines what constitutes the taking
of usury by a national bank, referring to the state law
only to determine the maximum permitted rate.

A ffirmed.

Mr. Justice PrrNeY, with whom concurred Mg. Jus-
TICE BRANDEIS and MR. Justice CLARKE, dissenting.

I agree that in this case but one federal question is
properly presented for our consideration, and that is
whether the National Bank of Savannah took usury,
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in violation of §§ 5197 and 5198, Rev. Stats., when, in
discounting short-term notes in the ordinary course of
business at its banking house in the State of Georgia,
it knowingly reserved in advance a discount at the rate
of eight per centum per annum, computed upon the
face of such notes, when by the laws of Georgia this was
not allowed to be done by state banks of issue.

I agree that this question is to be determined by the
provisions of § 5197; but, so far as it depends upon as-
certaining the local rate of interest, we must determine
it according to the law of the State of Georgia, because
the cited sections make that law the criterion. It is
settled that although the consequences of acceptance
of usurious interest by a national bank and the penalties
to be enforced are to be determined by the provisions
of the National Banking Act, the ascertainment of the
rate of interest allowable is to be according to the state
law. Farmers’ & Mechanics’ National Bank v. Dearing,
91 U. 8. 29, 32; Union National Bank v. Loutsville &c.
Ry. Co., 163 U. S. 325, 331; Haseltine v. Central Bank
of Springfield, 183 U. S. 132, 134.

The language of § 5197 is explicit. It allows a national
bank to ‘“take, receive, reserve, and charge on any loan
or discount made, or upon any note, bill of exchange,
or other evidences of debt, interest at the rate allowed
by the laws of the State . . . where the bank is located,
and no mere, except that where by the laws of any State
a different rate is limited for banks of issue organized
under State laws, the rate so limited shall be allowed
for associations organized or existing in any such State
under this Title. When no rate is fixed by the laws of
the State, . . . the bank may take, receive, reserve, or
charge a rate not exceeding seven per centum, and such
interest may be taken in advance, reckoning the days
for which the note, bill, or other evidence of debt has
tofrun® =y o Y
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I regard it as clear that by ‘“the laws of the State”
is meant not merely acts of legislation, much less a par-
ticular act or section, or a particular phrase in a single
section. In order to determine the point in controversy
we must take all applicable provisions of the statutes
as interpreted and construed by the decisions of the
court of last resort, and from their combined effect
determine what is ‘“‘interest at the rate allowed by the
laws of the State.”

The pertinent statute law of the State of Georgia is
found in §§ 3426, 3427, and 3436 of the Code. The first
of these defines “what is lawful interest,” and prescribes
seven per centum per annum as the legal rate where no
rate is named in the contract, and permits a higher
rate to be specified in writing, ‘“‘but in no event to exceed
eight per cent. per annum.” Section 3427 defines usury
as “reserving and taking, or contracting to reserve and
take, either directly or by indirection, a greater sum
for the use of money than the lawful interest.” And
§ 3436 declares: ‘It shall not be lawful for any person,
company, or corporation to reserve, charge, or take
for any loan or advance of money, or forbearance to en-
force the collection of any sum of money, any rate of
interest greater than eight per centum per annum, either
directly or indirectly by way of commission for advances,
discount, exchange, or by any contract or contrivance

. or device whatever.”

I agree that under the decisions of this court and the
general current of authority, the discounting of short-
term notes with a reservation of interest in advance
at the highest rate allowed by statute is permissible in
the absence of special restriction. Fleckner v. United
States Bank, 8 Wheat. 338, 349, 354.

And T understand it to have been permitted in Georgia
prior to the recent decision by the Supreme Court of
that State in Loganwville Banking Co. v. Forrester, 143
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Georgia, 302. See Mackenzie v. Flannery & Co., 90
Georgia, 590, 599; Union Savings Bank & Trust Co. v.
Dottenheim, 107 Georgia, 606, 614; McCall v. Herring, 116
Georgia, 235, 243.

The Forrester Case was decided April 13, 1915. The
claim involved in the present suit includes a series of
transactions, the first of which was on November 2, 1914,
the last on October 18, 1915. A majority of these were
prior to the decision in the Forrester Case; and as to them
I agree that there was no violation of the federal statute.

With respect to the others, T have reached a different
conclusion. The case was decided on a demurrer to
plaintiff’s petition, in which it was alleged that defend-
ant (now respondent) knowingly received and charged
interest in excess of the highest contractual rate allowed
under the laws of the State, specifying the particular
dates and amounts. This necessarily imports a knowl-
edge at the time of each transaction as to what then
constituted the law of the State, supposing such knowl-
edge need be averred.

As to these later transactions, with great respect for
the views of my brethren, T am constrained to dissent
from the opinion and judgment of the court because
convinced that there is error in holding without quali-
fication that since the decision of the Forrester Case
8 per cent. is the rate of interest allowed and limited
for state banks of issue by the laws of the State of Georgia.
It seems to me erroneous to regard that decision as
merely defining usury and thus settling what lawfully
may be done by state banks in respect of taking interest
in advance, and to ignore its effect, in combination with
the quoted sections of the Code, as constituting the
law of the State which fixes the maximum rate of interest
for such banks and therefore, under § 5197, Rev. Stats.,
establishes the limit for national banks located in that
State. Plainly, I think, the purpose of Congress was




118 OCTOBER TERM, 1919.

PrrNEY, BRANDEIS and Crarks, JJ., dissenting. 251 U. 8.

to place national banks upon a precise equality in this
respect with banks of issue organized under state laws,
and that where the local law places a higher or a lower
limit upon such banks of issue than upon other lenders
of money the same limit should be imposed upon the
national banks.

The section has regard to substance, not merely to
form; and in determining what is in substance the local
rate of interest it is fallacious, I submit, to regard the
multiplier only (say, 8 per cent.) and ignore the multi-
plicand, since both factors have equal influence in pro-
ducing the result. As in other cases of testing state
laws by a federal standard, the question is, what is the
effect and operation of those laws, as construed and
applied by the state court of last resort?

The difference between the effect of computing dis-
count taken in advance according to the custom of bankers,
by applying the allowed percentage to the face of the note
—termed ‘“‘bank discount’”’—and the effect of deducting
an amount equivalent to exact interest on the sum actually
loaned—termed ‘‘ true discount’’—is very substantial, and
is recognized in the standard interest and discount tables,
which contain computations on both bases. To illustrate
by a comparison: If interest at the rate of 8 per centum
per annum be reserved in advance and computed upon the
face of a three months’ note, it amounts to 2.0408 per
cent. for the period, or at the rate of 8.1632 per centum
per annpum upon the money loaned; upon a six months’
note it amounts to 4.1667 per cent. for the period, or at
the rate of 8.3333 per centum per annum; upon a nine
months’ note, to 6.383 per cent. for the period, or at
the rate of 8.511 per centum per annum; upon a one
year note it amounts to 8.695 per cent.

The legal problem is precisely analogous to that
involved in comparing respective burdens of taxation
imposed upon different properties or classes of property;
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concerning which this court has more than once held
that a law requiring that one class shall be taxed at the
“same rate of taxation’ paid by another requires that
not only the percentage of the rate but the basis of the
valuation shall be the same. Cummings v. National
Bank, 101 U. 8. 153, 158, 162-163; Greene v. Loutsuille
& Interurban R. R. Co., 244 U. S. 499, 515.

The laws of Georgia do not prohibit the taking of
interest in advance by a state bank; and they permit
it to be charged according to the usual course of banking,
with this qualification, that if reserved in advance at
the highest percentage, or at any percentage that has
the effect of yielding to the lender more than at the rate
of 8 per centum per annum upon the amount actually
loaned, it is usurious. This qualification, which since
the decision of the Forrester Case must be deemed to be
the law of Georgia, has precisely the same effect as if
it had been inserted by way of an amending proviso to
§ 3426 of the Code. That it happens to arise from the
construction and application of that section together
with §§ 3427 and 3436 by the state court of last resort
can make no difference for present purposes.

The case before us comes squarely within the principle
of Citizens’ National Bank v. Donnell, 195 U. S. 369, 373~
374. There the question was whether a national bank in
Missouri had taken usury, contrary to §§ 5197 and 5198,
Rev. Stats., in taking interest computed at a percentage
less than the highest rate allowed by the state law if
agreed upon in writing, but at the same time violating a
state prohibition against compounding interest oftener
than once a year. This court held that the prohibition
against frequent compounding affected the ‘‘rate of
interest’”’ within the meaning of those words in § 5198, and
that this section was violated because the local prohibi-
tion was violated. I quote from the opinion (p. 374):
““The rate of interest which a man receives is greater when
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he is allowed to compound than when he is not, the other
elements in the case being the same. Even if the com-
pounded interest is less than might be charged directly
without compounding, a statute may forbid enlarging the
rate in that way, whatever may be the rules of the com-
mon law. The Supreme Court of Missouri holds that that
is what the Missouri statute has done. On that point, and
on the question whether what was done amounted to
compounding within the meaning of the Missouri statute,
we follow the state court. Union National Bank v. Louis-
ville, New Albany & Chicago Ry., 163 U. S. 325, 331.
Therefore, since the interest charged and received by the
plaintiff was compounded more than once a year it was at a
rate greater than was allowed by U. S. Rev. Stat. § 5197,
and it was forfeited.”

For these reasons I am convinced that the respondent
national bank, in knowingly discounting notes and reserv-
ing interest at the rate of 8 per centum per annum upon
the face of the notes, in violation of the limitation imposed
by the quoted sections of the Georgia Code as construed
by the Supreme Court of that State in the Forrester Case,
charged more than “interest at the rate allowed by the
laws of the State,” and that therefore the judgment in
its favor ought to be reversed.

Mr. JusTicE BranpEls and Mg. JusticE CLARKE
concur in this dissent.
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PETERS ET AL. ». VEASEY, ADMINISTRATRIX
OF VEASEY.

ERROR TO THE SUPREME COURT OF THE STATE OF
LOUISIANA.

No. 77. Argued November 14, 1919.—Decided December 8, 1919.

Prior to the Act of October 6, 1917, c. 97, 40 Stat. 395, amending Jud.
Code, §§ 24, cl. 3, and 256, cl. 3, a state workmen’s compensation
law had no application to a case of personal injuries suffered by one
employed as a longshoreman, while engaged as such, on board, in
unloading a ship. P. 122. Southern Pacific Co. v. Jensen, 244 U. S.
205.

The Act of October 6, 1917, supra, was not intended to apply to a cause
of action of that character, which arose before the act was passed.
Id.

142 Louisiana, 1012, reversed.

THE case is stated in the opinion.

Mpr. George Janvier, with whom Mr. William C. Dufour,
Mr. Gustave Lemle, Mr. A. A. Moreno and Mr. John St.

Paul, Jr., were on the brief, for plaintiffs in error.

Mr. Walter S. Penfield, Mr. Solomon Wolff, Mr. E. M.
Stafford, Mr. F. B. Freeland and Mr. Howell Carter, Jr.,
for defendant in error, submitted.

Mg. Justick McREYNOLDS delivered the opinion of the
court.

In a proceeding under the Workmen’s Compensation
Law of Louisiana (No. 20, Acts La., 1914), the Supreme
Court of that State affirmed a judgment against plaintiffs
in error and in favor of Veasey, who claimed to have
suffered injuries, August 6, 1915, while employed by Henry
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and Eugene Peters as a longshoreman on board the
““Seria,” then lying at New Orleans. The steamer was
being unloaded. While upon her and engaged in that
work, Veasey accidentally fell through a hatchway. 142
Louisiana, 1012.

A compensation policy in favor of Peters, issued by the
Atna Life Insurance Company, was in force when the
accident occurred.

The work in which Veasey was engaged is maritime
in its nature; his employment was a maritime contract;
the injuries which he received were likewise maritime;
and the rights and liabilities of the parties in connection
therewith were matters clearly within the admiralty juris-
diction. In such circumstances, the Workmen’s Compen-
sation Law of the State had no application when the
accident occurred. Atlantic Transport Co. v. Imbrovek,
234 U. S. 52, 59, 60, 61; Southern Pacific Co. v. Jensen,
244 U. 8. 205, 217, 218.

Clause third, § 24, of the Judicial Code, confers upon
the District Courts of the United States jurisdiction ‘‘of
all civil causes of admiralty and maritime jurisdiction,
saving to suitors in all cases the right of a common-law
remedy where the common law is competent to give it.”
Clause third, § 256, provides that the jurisdiction of the
courts of the United States shall be exclusive in ‘““all civil
causes of admiralty and maritime jurisdiction, saving to
suitors in all cases the right of a common-law remedy
where the common law is competent to give it.” By an
act approved October 6, 1917, c. 97, 40 Stat. 395, Congress
directed that both of these clauses be amended by insert-
ing after ‘‘saving to suitors in all cases the right of a
common-law remedy where the common law is competent
to give it,” the words “and to clavmants the rights and
remedies under the workmen’s compensation law of any
State.”” The court below erroneously concluded that this
act should be given retroactive effect and applied in the
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present controversy. There is nothing in the language
employed, nor is there any circumstance known to us,
which indicates a purpose to make the act applicable
when the cause of action arose before its passage; and we
think it must not be so construed.

The judgment of the court below is reversed and the
cause remanded for further proceedings not inconsistent
with this opinion.

Reversed.

Mg. Justice Branpreis and MR. JustTicE CLARKE
dissent.

NEW YORK, NEW HAVEN & HARTFORD RAIL~
ROAD COMPANY ». UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.
No. 74. Argued May 2, 1919.—Decided December 8, 1919.

Semble, that under Rev. Stats., § 4002, as amended, the Postmaster
General may fix the sums payable to a railroad company for trans-
porting the mails upon the basis of weights taken immediately
before the beginning of the four-year term of the contract, and that
annual weighings are not required. P. 126.

A railroad company which knowingly contracts and receives on this
basis less than it would have received on the basis of annual weigh-
ings has no implied contract right to be paid the difference by the
United States. P. 127.

Prior to the Act of July 28, 1916, c. 261, 39 Stat. 429, a non-land-grant
railroad was not required to carry the mails; and when it voluntarily
accepted and performed the service with knowledge of what the
United States intended to pay, it cannot claim more upon the ground
that its property was taken. Id. '

53 Ct. Clms. 222, affirmed.

THE case is stated in the opinion.
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Mr. Edward G. Buckland and Mr. S. S. Ashbaugh, with
whom Mr. Arthur P. Russell was on the briefs, for ap-
pellant:

The claimant carried the mails during the period in-
volved with the distinet declaration that it would not
accept the amount of pay offered by the Postmaster
General as full compensation for the services, which
declaration in writing was acknowledged by the Post-
master General, the mails were then delivered for car-
riage, and the usual pay orders were issued thereon. That
there was no agreement between the claimant and the
Post Office Department as to the compensation for carry-
ing the mails during the two quadrennial periods beginning
July 1, 1909, and July 1, 1913, is clearly shown in the
correspondence between the parties.

The offer of the claimant to perform the service must
not be confused with its refusal to accept the compensa-
tion offered. This refusal placed the responsibility on the
Postmaster General; if he delivered the mails for trans-
portation they would be accepted only on the ground that
.the compensation was to be fixed by the courts.

When the Postmaster General sends out his distance
circular to a railroad company in operation, calling upon
it to fill out the circular and return it to him preparatory
to carrying the mails, he has demanded performance of a
governmental function, and this cannot be refused, but
the railroad company may protect itself by filing a protest
to the compensation offered and instituting an action in
the proper court. In performing this governmental func-
tion in carrying the mails there is no difference between a
land-grant and a non-land-grant railroad. The obligation
rests upon both alike.

Railroads became government agencies when they were
made post roads by Congress, and are performing a
governmental function when required by the Postmaster
General to carry the mails. He may exercise a discretion




N. Y, N. H. & H. R. R. v. UNITED STATES. 125

123. Argument for Appellant.

as to routes and kinds of service. The powers granted in
§ 3965 cannot, however, be defeated by a refusal of the
railroad company to perform the service. The Act of
July 28, 1916, 39 Stat. 429, 431, created no new obliga-
tions. -

It is not following the law to weigh the mails before the
quadrennial period begins, extend the weight into four
years, divide it into four equal parts for the purpose of
payment, and thus get a different and smaller amount
as a basis than would be secured by an annual weighing.
This is not giving “pay per mile per annum?”; it is
simply giving one-quarter of an incorrect quadrennial
amount.

The claimant has not by performance waived any right
to demand pay for the true weight of mail carried each
year. The statute cannot be waived. This point is
covered in the case of the Union Pacific R. R. Co. v. United
States, 104 U. S. 666.

From and after January 1, 1913, the claimant carried
each day an increased amount of mail furnished as parcel
post packages, for which increased compensation can be
recovered. The Parcel Post Law of August 24, 1912, took
effect January 1, 1913, and by this means the amount of
mail carried by the claimant was vastly increased. On the
4th of March, 1913, Congress provided that an increase
of pay should be given, not exceeding 5 per cent. per an-
num. The full amount of this 5 per cent. was not given
the claimant, according to the allegations in the petition,
and this is held to be a violation of the statute in the case
recently decided by the court below. Atchison, Topeka &
Santa Fe Ry. Co. v. United States, 52 Ct. Clms. 338.

The mails on the claimant’s lines were weighed in the
fall of 1912, as of October 27th, and this weight taken for
the quadrennial period beginning July 1, 1913. In the
meantime the Parcel Post had been established, taking
effect January 1, 1913, but no new weighing was had, and

N
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this new and additional amount of mail was carried on
the old weights.

Under the rules and regulations of the Post Office
Department, the Postmaster General has required the
claimant to gather and deliver mails at intermediate
stations off from and beyond the right of way and at a
distance not exceeding 80 rods. This is not authorized by
law, and the claimant is entitled to recover the value of
this service.

Mr. Assistant Attorney General Brown for the United
States.

Mg. Justice McREYNOLDS delivered the opinion of the
court.

Appellant sued the United States to recover the differ-
ence between amounts received through the Post Office
Department and what it claims should have been paid for
its services in carrying the mails during a series of years,
ending June 30, 1914. The demand is based upon implied
contracts alleged to arise from the following circumstances.
First.—Acceptance and transportation of the mails in
reliance upon § 4002, Rev. Stats., as amended. This
directs payment of specified sums per mile per annum ac-
cording to weights; and the claim is that because the
Post Office Department improperly construed and ap-
plied it, appellant received much less than it should have.
Second.—Acceptance and transportation of the mails
under orders and coercion of the Post Office Department,
followed by failure to allow reasonable compensation
therefor. Appellant claims its property was taken for
public use and adequate compensation must be paid.
Concerning the challenged interpretation and applica-
tion of § 4002, Rev. Stats., resulting in payments during
each four-year term upon the basis of weights taken
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immediately prior to the beginning of the same instead of
annually, it suffices to say that the action taken accords
with prior practice followed for many years; the letter of
the statute permits it; the carrier submitted with full
knowledge; and, impliedly at least, it was sanctioned by
this court in Delaware, Lackawanna & Western R. R. Co.
v. United States, 249 U. S. 385.

We think it must be treated as settled doctrine that
prior to the Act of July 28, 1916, c. 261, 39 Stat. 412,
429 —with the exception of certain roads aided by land
grants—railroads were not required by law to carry the
mails. Eastern R. R. Co. v. Unated States, 129 U. S. 391,
394; Atchison, Topeka & Santa Fe Ry. Co. v. United
States, 225 U. S. 640, 650; Delaware, Lackawanna & West-
ern R. R. Co. v. United States, supra. And as appellant
voluntarily accepted and performed the service with
knowledge of what the United States intended to pay, it
cannot now claim an implied contract for a greater sum.
It may be that any railroad by failing to carry the mails
would incur the hostility of those living along its lines and
as a consequence suffer serious financial losses; but the
fear of such results certainly does not amount to compul-
sion by the United States and cannot constitute the basis
of a justiciable claim against them for taking property.

The Court of Claims (53 Ct. Clms. 222) dismissed the
petition upon demurrer, and its judgment is

A ffirmed.

Mg. JusTicE BranpErs dissents.
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UNITED STATES ». BOARD OF COUNTY COM-
MISSIONERS OF OSAGE COUNTY, OKLAHOMA,
ET AL.

APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE
EIGHTH CIRCUIT.

No. 309. Argued April 16, 1919.—Decided December 15, 1919.

As the guardian of non-competent Osage Indians, whose surplus al-
lotments are submitted to state taxation, under the Act of June 28,
1906, c. 3572, 34 Stat. 539, the United States may maintain a suit
to protect such allottees as a class from being despoiled of their
property through arbitrary, excessive and discriminating taxes,
imposed upon them by the state tax officials in systematic and in-
tentional disregard of the state laws. P.132.

The proper officials of the United States (the United States Attorney
under direction of the Attorney General) have implied authority
to institute and conduct such a suit; and this is recognized by the
Act of March 2, 1917, c. 146, 39 Stat. 969, 983, providing for an
appraisement of the lands to ascertain the extent of over-assessment.
Id.

In such a case the United States is not obliged to resort to the remedies
afforded to individuals by the state law for the correction of mis-
takes committed in the tax proceedings, but may invoke the equity
jurisdiction to avoid a multiplicity of suits, and secure an adequate
remedy for the Indians as a class. P. 133.

254 Fed. Rep. 570, reversed.

THE case is stated in the opinion.

Mr. Leslie C. Garnett, with whom The Solicttor General
was on the brief, for the United States.

Mr. Preston A. Shinn, with whom Mr. Corbett Cornett
was on the brief, for appellees.
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Me. Curer Justice WHITE delivered the opinion of
the court.

Although the subject was fully stated in McCurdy v.
United States, 246 U. S. 263, nevertheless to throw
light on this case, we recall the facts concerning the
distribution of the land and funds of the Osage Tribe of
Indians made under the Act of Congress of June 28, 1906,
c. 3572, 34 Stat. 539.

Of the tribal land there were reserved from allotment
certain parcels, some of which were used by the United
States or the tribe and others of which were used by
individuals for the benefit of the tribe. From the re-
mainder, each member was allotted three tracts of 160
acres each, of which one was to be designated and held
as a homestead. Any land which remained was also
to be allotted. The funds in trust in the hands of the
United States were divided pro rata, to be held subject
to the supervision of the United States. The oil, gas,
coal, and other mineral rights in all the lands were re-
served for the benefit of the tribe. The tract selected
as a homestead was made inalienable and non-taxable,
subject to the action of Congress. The land embraced
by other than the homestead allotment, called surplus
land, was made inalienable for a period of twenty-five
years and non-taxable for three, subject to the action
of Congress. Power was conferred, however, on the
Secretary of the Interior to give to the allottee a certif-
icate of competency, upon receipt of which the surplus
land held by such an allottee became immediately alien-
able and taxable.

In September, 1917, the United States District Attorney
for the Western District of Oklahoma, by direction of
the Attorney General, commenced this suit in the name
of the United States, for the benefit of named non-com-
petent members of the Osage Tribe and of all other mem-
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bers in the same situation, to prevent the enforcement of
state and local taxes assessed against the surplus, al-
though taxable, lands of said Indians for the eight years
between 1910 and 1917 inclusive.

The defendants were the Board of County Commis-
sioners of Osage County, including the county clerk
and county treasurer, officials charged by the laws of
the State with the enforcement of the taxes which were
assailed. After averring the existence of authority in
the United States, in virtue of its guardianship of the
Indians and as a result of the terms of the allotment
act, to protect and safeguard the interests of the Indians
from the enforcement of the illegal taxes complained of,
the bill charged that the taxes in issue were ‘‘arbitrary,
grossly excessive, discriminatory, and unfair, and were
made in violation of the rights of the said Osage Indians
guaranteed by the Constitution of the United States

and the constitution of the State of Oklahoma; !
that the State Board of Equalization . . . arbitrarily
and systematically increased the assessments on Osage
Indian lands for the year 1911 to an amount approxi-
mately nearly double the original amount of such assess-

ments. .7 It was averred that the tax assessments

made on the Indian lands involved ‘were made without
an inspection or examination of the land . . .; that
the said appraisers in making said appraisements dis-
criminated against the lands of the Osage Indians as a
class and systematically overvalued the same and sys-
tematically undervalued other property in said County;

that the assessments so made by said assessors
were made in such an arbitrary and capricious manner
as to amount to constructive fraud upon the taxpayers,
and that the overvaluations made by said assessors
were so grossly excessive as to justify the interference of
a court of equity. . . .” It was alleged that the as-
sessments complained of were of such a character that the
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Secretary of the Interior had endeavored to have them
corrected, but without result; that, in consequence of
his having called the attention of Congress to the subject,
the Act of March 2, 1917, c. 146, 39 Stat. 969, 983, was
passed authorizing an appraisement by the said Secretary
for the purpose of fixing the extent of the overassessment
and that such appraisement, which had been virtually
completed, sustained the charges set forth in the bill.

There was annexed to the bill a statement of the result
of the appraisement in 36 cases as compared with the
assessments complained of. In one case it was alleged
that the land of the Indian was assessed at $20 an acre,
although by the affidavit of the county clerk it was shown
that it was worth $3 per acre. In another case it was
alleged that, for the purpose of taxation, the land was
shown to be overvalued by 119 per cent. It was further
averred that an offer had been made through the Secre-
tary of the Interior to pay all the taxes assessed for all
the years assailed upon the basis of the assessment made
as the result of the act of Congress, but that the same
had been refused, and that process for the sale of the
lands for delinquent taxes was immediately threatened.
The prayer was for relief by injunction as against the
illegal assessments and for action by the court looking
to a payment of all delinquent taxes due by non-com-
petent Osage Indians on the basis of the appraisement
made under the act of Congress.

On motion the court dismissed the bill on the ground
““that the lands involved were by Act of Congress, ap-
proved June 28, 1906, declared subject to taxation, and
that the plaintiff has no interest in said lands, and has
no duty or authority to contest the taxes thereon, or
the sale of said lands for unpaid taxes. . . .” On appeal
the decree was affirmed on the ground that as the state
law afforded adequate means to the United States and
the noncompetent Indians to correct errors in assessing
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taxes, if any, there was no basis for invoking relief from
a court of equity.

The argument here is exclusively directed to two
grounds, the one enforced by the trial court and the other
sustained by the court below. The first, however, is in
argument here expanded into two points of view, since
it challenges not only the authority of the officers of the
United States to bring the suit, but the power of the
United States to authorize them to do it. So far as the
latter aspect is concerned, it proceeds upon the assumption
that by the Act of 1906 the United States exhausted its
power as the protector and guardian of the Osage Indians
and as to them had no longer any mission or authority
whatever. We pass from this contention without further
notice, as it is so obviously opposed to the doctrine upon
the subject settled from the beginning and so in conflict
with the terms of the act of Congress that nothing more
need to be said concerning it. As to the first point of view,
the proposition is this: That as the Act of 1906 subjected
the surplus lands to taxation, it therefore brought them
under the taxing laws of the State, and, it is insisted,
that having been so brought, it results that until Congress
otherwise provides there exists no lawful authority in
an officer of the United States to act in the name of the
United States for the purpose of attacking the legality
of a tax levied upon said lands under the laws of the
State. But although the premise upon which the argu-
ment proceeds be admitted, that is, that in subjecting
the lands to state taxation it was the purpose of Congress
to subject them to the methods of levying and collecting
the taxes provided by state law, including the remedial
processes for the correction of errors, we fail to under-
stand what relation that concession can have to the case
in hand, since on the face of the pleadings the action
taken by the United States was not to frustrate the
act of Congress by preventing the operation of the state
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law, but to prevent the systematic violation of the state
law committed for the purpose of destroying the rights
created by the act of Congress. The argument therefore
disregards the foundation for the relief sought and pro-
ceeds upon the assumption that the exertion of power
to prevent a perversion of state laws made to defeat the
rights which the act of Congress gave is to be treated as
a violation of the act of Congress and a refusal to apply
the state law.

Certain is it that as the United States as guardian of the
Indians had the duty to protect them from spoliation and,
therefore, the right to prevent their being illegally deprived
of the property rights conferred under the Act of Congress
of 1906, the power existed in the officers of the United
States to invoke relief for the accomplishment of the pur-
pose stated. Indeed the Act of Congress of 1917, providing
for the appraisement of the lands in question, by necessary
implication, if not in express terms, treated the power
of the officers of the United States to resist the illegal
assessments as undoubted.

And the existence of power in the United States to sue
which is thus established disposes of the proposition that
because of remedies afforded to individuals under the
state law the authority of a court of equity could not be
invoked by the United States. This necessarily follows
because, in the first place, as the authority of the United
States extended to all the non-competent members of the
tribe it obviously resulted that the interposition of a
court of equity to prevent the wrong complained of was
essential in order to avoid a multiplicity of suits (see
Union Pacific Ry. Co. v. Cheyenne, 113 U. S. 516; Smyth
v. Ames, 169 U. S. 466, 517; Cruickshank v. Bidwell, 176
U. S. 73, 81; Boise Artestan Water Co. v. Boise City, 213
U. 8. 276, 283; Greene v. Louisville & Interurban R. R.
Co., 244 U. 8. 499, 506); in the second place because, as
the wrong relied upon was not a mere mistake or error
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committed in the enforcement of the state tax laws, but
a systematic and intentional disregard of such laws by the
state officers for the purpose of destroying the rights of
the whole class of non-competent Indians who were sub-
ject to the protection of the United States, it follows
that such class wrong and disregard of the state statute
gave rise to the right to invoke the interposition of a court
of equity in order that an adequate remedy might be
afforded. Cummings v. National Bank, 101 U. S. 153;
Reagan v. Farmers’ Loan & Trust Co., 154 U. S. 362, 390;
Pruttsburgh, etc., Ry.Co.v. Backus, 154 U. S. 421; Coulter v.
Louisville & Nashwville R. R. Co., 196 U. S. 599; Raymond
v. Chicago Union Traction Co., 207 U. S. 20; Greene v.
Louisville & Interurban R. R. Co., 244 U. 8. 499, 507. In
fact the subject is fully covered by the ruling in Union
Pacific R. R. Co. v. Weld County, 247 U. S. 282.

Reversed and remanded for further proceedings in con-

formity with this opinion.

BONE ». COMMISSIONERS OF MARION COUNTY.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
SEVENTH CIRCUIT.

No. 63. Argued November 11, 1919.—Decided December 15, 1919.

Patent No. 705,732, (claims 1, 3, 5, 16 and 17,) to Frank A. Bone, for
the combination, with a retaining wall having a heel, of a metal
structure embedded vertically in the wall and obliquely in the heel, so
that the weight of the retained material upon the heel of the metal
structure will operate to retain the wall in vertical position; or of
such a structure having also a toe opposite to the heel; held antici-
pated in principle by other patents and publications. Pp. 136, et seq.

Patentable novelty or originality cannot be asserted of a device which
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has previously been described in printed publications in foreign
countries although unknown in this one and to the patentee. Rev.
Stats., § 4886; c. 391, 29 Stat. 692. P. 144,

249 Fed. Rep. 211, affirmed.

THE case is stated in the opinion.

Mr. Clarence E. Mehlhope, with whom Mr. Arthur H.
Ewald was on the brief, for petitioner.

Mr. V. H. Lockwood for respondents.

Mgr. JusticE McKENNA delivered the opinion of the
court.

Suit brought in the District Court of the United States
for the District of Indiana to restrain the infringement of
a patent for a retaining wall, which, to quote petitioner,
is ““a wall to prevent the material of an embankment or
cut from sliding.”

After issue joined and proofs submitted, the District
Court (Anderson, J.,) entered a decree dismissing the bill
for want of equity. The decree was affirmed by the Cir-
cuit Court of Appeals, to review which action this writ of
certiorari was granted.

The bill in the case is in the conventional form and
alleges invention, the issue of a patent numbered 705,732,
and infringement by respondent. The prayer is for treble
damages, an injunction and accounting,.

The answer of respondents is a serial denial of the allega-
tions of the biill and avers anticipation of petitioner’s
device by prior patents and publications, in this and
other countries.

This summary of the issues is enough for our purpose
and we need only add preliminarily to their discussion that
Bone’s device has the sanction of a patent and a decision
sustaining it by the District Court for the Northern
District of Ohio and the Circuit Court of Appeals for the
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Sixth Circuit. The difference of decision in that Circuit
and the Seventh Circuit is an important consideration
and must be accounted for, which is best done by a display
of the patent and the case.

First as to the patent: It describes the invention as being
one that “relates to improvements in retaining-walls for
abutments of bridges . . ., and such places as it is de-
sired to retain earth or other matter permanently in place
with its face at an angle nearer vertical than it would
naturally repose when exposed to the action of the ele-
ments or gravity;” and ‘‘consists principally of intro-
ducing into masonry of concrete, stone, or brick a frame-
work of steel or iron in such a way that the whole wall is
so much strengthened thereby that the volume of the
masonry may be greatly reduced, and yet the height, base,
and strength against overturning, bulging, or settling will
still be ample.”

The following figure represents a cross-sectional view of
the device—A representing the masonry, B the material
retained, and B! the earth on which the wall rests. The
metal parts within A are indicated by the smaller letters.
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The patent does not insist upon that form of the ma-
sonry in all particulars. The base of the wall may be, it is
said, “varied to suit the circumstances;” the base may
extend to the rear rather than the front “with proper
proportions of metal . . . the form shown in the draw-
ings being what might be called an inverted T, while
those suggested would be in the form of an L or re-
versed 1.”

The utility of the wall of these shapes is represented to
be that it is “not so liable to be overturned from the
pressure of material behind it as would a wall of the same
height and area of section, but having a rectangular
trapezoidal or triangular-shaped section,”’ the latter shapes
requiring more masonry. And it is said that the patented
wall, ““having more base and less weight’’ than such other
shapes, “will rest more securely on a soft or yielding
foundation, the weight of the material resting on the
heel”” causing the latter ‘“to press on the earth below and
thus cause friction to prevent the whole wall from sliding
outward.” This is the especial effect of the patent,
achieved by the wall of the shape described and distin-
guishes it, is the contention, from the retaining walls of
the prior art.

The patentee admits, however, that retaining walls had
been ““constructed of concrete and steel, but none” to his
“knowledge”” had ‘been supported on their own base as”
his, nor had ‘“any of them entirely inclosed the steel
within the concrete’” nor had ‘“‘any of them used the
weight of the material retained as a force to retain itself.”

Such, then, is the wall and the utility attributed to it.
The combinations which may be made with it are set
forth in 17 claims, of which 1, 3, 5, 16 and 17 are involved
in the present action. Counsel for petitioner considers,
however, that 1 and 17 are so far illustrative that the
others need not be given. They are as follows:

1. The combination with a retaining-wall having a
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heel, of a metal structure embedded vertically in said wall
and obliquely in said heel, so that the weight of the re-
tained material upon the heel of the metal structure will
operate to retain the wall in vertical position.”

“17. The combination with a retaining-wall having an
inclined heel and a toe at opposite sides thereof, of a
metal structure embedded within said wall and heel, said
structure consisting of upright bents at the back part of
the vertical wall and continuing down along the upper
part of the heel of said wall to the back part thereof,
whereby by reason of the toe and the heel the weight of
the retained material upon the heel of the metal structure
will operate to maintain the wall in a vertical position.”

So much for the device of the patent. How far was it
new or how far was it anticipated?

Bone’s idea was conceived in 1898 and his patent issued
in 1902 upon an application made in 1899, but according
to his counsel, the value of the invention was not recog-
nized ‘“until after the lapse of several years,” when he,
Bone, brought a suit against the City of Akron, Ohio, in
the District Court for the Northern District of Ohio, in
vindication of the patent and in reparation for its in-
fringement. He was given a decree which was affirmed
by the Circuit Court of Appeals for the Sixth Circuit.
[City of Akron v. Bone, 221 Fed. Rep. 944.]

The District Court (Judge Day) gave a clear exposition
of the patent, the relation of its metal parts?® to the ma-

1 The following is an extract from Judge Day’s opinion:

“The reénforcing members [metallic members] are placed near the
back face of the wall and heel and near the lower face of the toe. The
oblique reénforcing bars in the heel acting in conjunction with the up-
rights serve the function of a cantilever beam whereby the weight of the
material pressing upon the heel is transferred to the upright portion of
the wall and operates to retain the wall in a vertical position.

“Considering the claims of the patent, and the testimony, I am of
the opinion that Bone, the patentee, was the first to reénforce the re-
taining wall, or similar wall of concrete or masonry in such a manner
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sonry parts, and their codperating functions, and ad-
judged the patent valid and the wall of the City of Akron
an infringement of it.

The Circuit Court of Appeals affirmed the decree. The
court said that the record disclosed nothing which antici-
pated ‘‘the substantial thought of the patent.” If it had
done so, or, to quote the exact language of the court, “If
the prior art had shown a structure intended for a retaining
wall, and having a heel such that the weight of the earth
thereon would tend to keep the wall erect, it might be
difficult to find invention in merely adding the form of
reinforcement most suitable to create the desired tensile
strength ; but we find no such earlier structures.”’?

that the weight of the retained material would be utilized to impart
through the reénforcing members tensile resistance to the stern or
vertical part of the wall, thereby fortifying this part of the wall against
breaking strains.

“This was an advancement in the art and possessed novelty and the
structure of the defendant city infringed this patent.

“While many of the features of concrete structures were old, yet
this combination as outlined and described in this Bone application for
a patent, was new. It is also in evidence that there has been a large
sale and general acquiescence in the Bone patent.”

1 The following is an extract from the opinion of the Circuit Court
of Appeals: \

“The record discloses nothing anticipating the substantial thought
of the patent. Masonry or concrete retaining walls were deep and
heavy, and maintained by gravity in their resistance against a
horizontal stress. There was no occasion for reinforcement. Sus-
taining walls had been built of concrete with vertical reinforcement;
but they were maintained against side strain by cross-ties or beams,
without which they might tip over. If the prior art had shown a
structure intended for a retaining wall, and having a hee! such that the
weight of the earth thereon would tend to keep the wall erect, it might
be difficult to find invention in merely adding the form of reinforce-
ment most suitable to create the desired tensile strength; but we find no
such earlier structures. Those which have that shape are sustaining
walls only, and were so obviously unfit for use as retaining walls that
no one seems to have seen the utility for that purpose, of which the
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On application for rehearing the court refused to direct
the District Court to open the case to permit the defendant
to put in proof regarding a German publication of 1894.

Those decisions confronted the District Court in the
present suit and fortified the pretensions of the patent.
They were attacked, however, as having been pronounced
upon a different record and this conclusion was accepted
by the District Court. The latter court found from the
new evidence the existence of a structure upon the non-
existence of which the Circuit Court of Appeals for the
Sixth Circuit based its conclusion. The District Court
said that Bone was not the first to do the things he as-
serted he was the first to do, and that whatever the
record in the Sixth Circuit might have shown, so far as
the record before the court ‘“was concerned, the absolute
converse of that proposition” had “been demonstrated.”

The court, therefore, as we have said, dismissed the bill
for want of equity.

The decree was affirmed by the Circuit Court of Ap-
peals; indeed, the reasoning of the District Court was
approved after painstaking consideration of the patent
and an estimate of the anticipatory defenses; none of
which the court said was introduced in the Akron Case,
“otherwise a different conclusion would have been
reached,” adducing the opinion of the court. 249 Fed.
Rep. 214. This being so, and there is no doubt it is so, the
present case is relieved of the authority or persuasion of
the 4kron Case and it becomes necessary to consider the
prior art and decide the extent and effect of its anticipation.

We have given a cross-section of the device of the

form, when properly adapted and strengthened, was capable. There is
also a prior wall, wholly of metal, fairly disclosing a unitary heel adapted
to hold the wall erect; but to see that this could become merely a skele-
ton imbedded in concrete may well have required, in 1898, more than
ordinary vision. Upon the whole, we think invention was involved,
and the claims are valid.”
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patent, showing its shape and strengthening ‘‘metallic
members,” and the patent informs of their cobperative
function. We reproduce the device and set by its side the
Marion County wall for comparison.

Bong Marion CoUNTY

If we may assign novelty to the Bone wall and consider
it a broad advance upon the prior art (the extent of its
advance, if any, we shall consider later), we may assign
infringement of it by the Marion County wall. To an
examination of the prior art we are, therefore, brought.

It would be difficult to add anything to the considera-
tion and comment of the Court of Appeals. The court
cited in support of its judgment a patent issued to Fran-
cois Coignet in 1869, and one issued to Stowell & Cunning-
ham in 1899 upon an application made in 1897, and two
articles written by P. Planat which appeared in 1894 and
1896 in a scientific magazine called ““La Construction
Moderne,” published in Paris; also a publication which
appeared in Germany in 1894 concerning a wall which is
given the name of Bauzeitung wall. The article recites
that a “utility model patent” had been granted, con-
sisting “of a vertical and a horizontal member.”

The Coignet patent is somewhat indefinite. It relates,
according to its declaration, to ‘‘monolithic structures, or
articles made of artificial stone paste’” into which irregular
shaped irons are introduced to be ‘‘arranged in such a
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manner as to interlace each other, so that by the com-
bination of this metallic skeleton and of agglomerated
artificial-stone paste the thickness of the walls or size of
the articles may be considerably reduced and yet great
strength be attained.”

It will be observed that there is nothing explicit of how
“stone paste’’ and the ‘“‘irregular shaped irons’’ operate or
cobperate, aside from their cohesion or interlacing. Their
arrangement is not definite as the ‘“metallic members”
in the Bone patent are, so that there might be,as in that
patent, reinforcing metal in the heel of the wall acting with
its upright portion serving the function, to quote Judge
Day, “of a cantilever beam whereby the weight of the
material pressing upon the heel is transferred to the
upright portion of the wall and operates to retain the wall
in a vertical position.”

If there was any prophecy (to borrow counsels’ word) in
it the world was slow to discern it, and we are not disposed
to give much anticipating effect to it, a view in which we
have confirmation in the disclaimer of Bone—he conceding
he was not the first to discover the art of reinforcing con-
crete.

The Planat publications are more explicit. We there
see a relation between the metallic and masonry parts of a
wall and their co6peration to produce strength in the wall
and resistance to the pressure of and bulging from the stress
of earth behind it. Both articles, the Court of Appeals said,
““deal with retaining walls of reinforced concrete of the can-
tilever type’’ and quoted from the article of 1896 as follows:

“These computations suppose that one has effectively
realized the fixing of the vertical wall to the horizontal slab
at their junction. This fixing requires special precautions.
The bars at the point of junction exert a pulling force
which tends to pull them out of the concrete.

But here we have only a half beam on a cantilever span.
It is necessary that the extremities of the bars in the
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region of fixation should be held in a sufficient mass of
concrete or maintained by some other means.

“One is able to reduce these projections in a very large
measure if one takes care to bind together the vertical
bars and the horizontal bars at their point of intersection.
In this way the pull of the bar is carried not only on its
prolongation, arranged for anchorage, but also on the bar
which is perpendicular to it and whose great length per-
mits it to offer a large resistance to the force tending to
pull it out transversely.”

The court did not enlarge upon other examples of the
pridr art nor do we think that it is necessary to do so.
The court, however, referred to a publication in “ Bau-
zeitung” and the patent to Stowell & Cunningham. The
former is too technical to quote and the latter has not the
simplicity of the Bone device; but both publication and
patent represent structures that resist a tendency to
tilting or bulging from the pressure of the earth in their
rears. The Bauzeitung article did this by a wall which con-
sisted of a ‘‘vertical and a horizontal member’’ which were
‘“‘rigidly connected with each other’’ and ‘‘ the ratios are so
chosen that the resultant of the earth thrust passes
through the horizontal part or through the foundation
respectively, so that there exists no longer any tendency
to tilting so long as the two parts continue to be firmly
connected with each other.” It is further said, “To in-
crease the stability, the horizontal part is furthermore
connected at its rear end by means of anchors with the
underground.” It will be observed, therefore, that there
are no metallic reinforcing members. It is the shape of the
wall—one having a base extending to the rear in the form
of an L, the exact antecedent of one of the shapes de-
scribed by Bone as having advantage over other shapes.
And there was also the suggestion of the value of a firm
connection between the ‘““vertical and horizontal mem-
ber.” In other words, the publication showed a retaining
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wall having a heel such that the weight of the earth
thereon would tend to keep the wall erect, an effect and
operation that Bone declares in his patent no wall had
attained prior to his invention. And that effect and
operation the Circuit Court of Appeals for the Sixth
Circuit considered the essence of the Bone patent, and
the court said that ‘it might be difficult to find invention
in merely adding the form of reinforcement most suitable
to create the desired tensile strength.”

The Stowell & Cunningham structure is, as we have
said, somewhat complex in its mechanical parts. But
these are but details; the physical laws that they are to
avail of are explained so that ‘“‘the volume of masonry”
of retaining walls may be reduced yet retain their strength
by the use of metallic reinforcements.

Counsel attack the sufficiency of the asserted anticipa-
tions, especially the publications, and in effect say that
whatever conceptions lurked in them conveyed no sugges-
tion of a ““‘ concrete entity,”” to use counsels’ words, to exe-
cute them,and lament that Bone should be robbed of the
credit and reward of adding to the world useful instrumen-
talities which, but for him, would have remained in theories
and the ‘“‘dust from which respondent recovered them.”

To execute theories by adequate instrumentalities may
indeed be invention, but an answer to petitioner’s conten-
tion we have given by our comment on the Bauzeitung and
Planat publications and the fulness of their expositions.
Bone may have been ignorant of them and his device may
not have been their suggestion. They seem to have been
unknown to American engineers, not even the interest of
the controversy in the Sixth Circuit having developed
their existence. From this local ignorance nothing can be
deduced favorable to the patent. Its device having been
described in printed publications, although in foreign
countries, patentable novelty or originality cannot be
asserted for it. § 4886, Rev. Stats.; 29 Stat. 692, c. 391.
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Such is the provision of the law and we cannot relax it in
indulgence to what may seem the individual’s merit.

The Circuit Court of Appeals, to show the progress of
the prior art, made use of the illustrations ! of the patents
and publications that preceded Bone’s and we also avail
ourselves of the same to show that Bone’s patent was a
step, not a leap, in that progress, and that the only
originality that can be accorded it is in its special form and
there can be no infringement except by a copy of that
form or a colorable imitation of it. We do not think the
Marion County wall is subject to either accusation and
the decree of the Circuit Court of Appeals is

A ffirmed.

MR. JusTickE DAY took no part in the consideration or
decision of this case.
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HAMILTON, COLLECTOR OF INTERNAL REV-
ENUE FOR THE COLLECTION DISTRICT OF
KENTUCKY, ». KENTUCKY DISTILLERIES &
WAREHOUSE COMPANY.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE WESTERN DISTRICT OF KENTUCKY.

DRYFOOS ET AL. ». EDWARDS, COLLECTOR OF
INTERNAL REVENUE FOR THE SECOND COL~
LECTION DISTRICT OF NEW YORK.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE SOUTHERN DISTRICT OF NEW YORK.

Nos. 589, 602. Argued November 20, 1919.—Decided December 15,
1919.

The power to prohibit the liquor traffic as a means of increasing war
efficiency is part of the war power of Congress, and its exercise with-
out providing for compensation is no more limited by the Fifth
Amendment than a like exercise of a State’s police power would be
limited by the Fourteenth Amendment. P. 154.

The War-Time Prohibition Act, approved ten days after the armistice
with Germany was signed, Act of November 21, 1918, c. 212, 40
Stat. 1046, provided: “That after June thirtieth, nineteen hundred
and nineteen, until the conclusion of the present war and there-
after until the termination of demobilization, the date of which
shall be determined and proclaimed by the President of the United
States, for the purpose of conserving the man power of the Nation,
and to increase efficiency in the production of arms, munitions, ships,
food, and clothing for the Army and Navy, it shall be unlawful to
gell for beverage purposes any distilled spirits, and during said
time no distilled spirits held in bond shall be removed therefrom for
beverage purposes except for export.” Held, in respect of liquors in
bond, even if belonging to one who made and owned them before the
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act was passed and paid revenue taxes upon them since June 30,
1919:

(1) That the act was not an appropriation of such liquors for public
purposes. P. 157.

(2) That the time allowed for disposing of all liquors in bond on No-
vember 21, 1918, could not be declared unreasonable, as a matter
of law, even if they were not sufficiently ripened or aged to be dis-
posed of advantageously during the period limited. P. 158.

(3) That the prohibition was not in violation of the Fifth Amendment
as a taking of property without compensation. P. 157.

(4) That it was within the war power when passed (notwithstanding
the cessation of hostilities under the armistice), as a means of war
efficiency and for the support and care of the Army and Navy dur-
ing demobilization. P. 158.

A wide latitude of discretion must be accorded to Congress in the exer-
cise of the war powers. P. 163.

The court, cannot inquire into the motives of Congress, in determining
the validity of its acts, or into the wisdom of the legislation; nor pass
upon the necessity for the exercise of a power possessed. P. 161.

it is settled that the war power carries with it the power to guard
against immediate renewal of the conflict and to remedy the evils
which have arisen from its rise and progress. Id.

Assuming that the continuing validity of an act passed under the war
power may depend not upon the existence of a technical state of
war, terminable only with the ratification of a treaty of peace or
by a proclamation of peace, but upon some actual war emergency
or necessity, the court cannot say that the necessity for the prohibi-
tion had ceased when these suits were begun, in view of the facts
that the treaty of peace has not been concluded, that various war
activities,—among them national control of railroads,—continue,
and that the man power of the nation has not been completely re-
stored to a peace footing. P. 161.

The Eighteenth Amendment did not operate to repeal the War-Time
Prohibition Act. P. 163.

In defining the period of the prohibition, Congress in the War-Time
Prohibition Act, doubtless expecting that the war would be definitely
ended by a peace under a ratified treaty or a proclamation before
demobilization was complete, intended that the prohibition should
continue until the date of the termination of demobilization had
been definitely ascertained by the President and made known by
him through a proclamation to that end. P. 164.

The reference to the ‘“demobilization of the army and navy,” in the
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President’s message communicating his veto of the National Pro-
hibition Aect, is not the proclamation required by the War-Time
Prohibition Act. P. 167.

In an exact sense, demobilization had not terminated then or when
these suits were begun, as is shown by the report on the subject of
the Secretary of War, made to the President and transmitted to Con-
gress; nor does it appear that it has yet so terminated. P. 168.

No. 589. Reversed.

No. 602. Affirmed.

THE cases are stated in the opinion. 2

The Solicitor General and Mr. Assistant Attorney General
Frierson, with whom Mr. W. V. Gregory was on the briefs,
for appellant in No. 589 and appellee in No. 602.

Mr. Levy Mayer and Mr. William Marshall Bullitt for
appellee in No. 589:

Congress has no power to prohibit the sale of whisky
within a State, except under its war powers. By the
Tenth Amendment the States reserved to themselves the
police power over the liquor traffic with the right to abolish
future manufacture, sale or possession. This power is
absolute and exclusive, since, as before, the Fourteenth
Amendment. But it is still an open question whether
a State can make unlawful the possession, use or sale
of liquors lawfully acquired (as in the present case) before
the passage of the prohibitory statute. Bartemeyer v.
Towa, 18 Wall. 129; Beer Co. v. Massachusetts, 97 U. S.
25; Eberle v. Michigan, 232 U. S. 700, 706; Barbour v.
Georgia, 249 U. S. 454, 459; Wynehamer v. People, 13
N. Y. 378.

Congress can waive the interstate character of liquor in
order to subject it to the laws of a State when once in-
troduced therein, or can prohibit its transportation to a
State where its possession is prohibited. In re Rahrer, 140
U. S. 545; Clark Distilling Co. v. Western Maryland Ry.
Co., 242 U. 8. 311, 323. But Congress has no power, in
peace time, to prohibit the sale of whisky. In re Rahrer,
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140 U. S. 545, 554; Fertilizing Co. v. Hyde Park, 97 U. S.
659, 667; Matter of Heff, 197 U. S. 488, 505; Hammer v.
Dagenhart, 247 U. S. 251, 273-276; Keller v. United
Stales, 213 U. S. 138, 144, 148.

In order to guard and promote the health, welfare and
efficiency of the men composing the army and navy, and
to increase the efficiency of the workers in the production
of arms, munitions, ships, food and clothing for them,
Congress has the right temporarily to regulate the sale of
liquor, and, if reasonably necessary to accomplish such
objects, to forbid its sale. McKinley v. United States,
249 U. S. 397, 399; Selective Draft Law Cases, 245 U. S.
366; Schenck v. Unaited States, 249 U. S. 47, 52; Grancourt
v. United States, 258 Fed. Rep. 25; Untted States v. Casey,
247 Fed. Rep. 362; Pappens v. United States, 252 Fed.
Rep. 55. But the exercise of this power, like all others, is
subject to the Fifth Amendment. Ex parte Milligan, 4
Wall. 2; Johnson v. Jones, 44 Illinois, 142; Monongahela
Nav. Co. v. United States, 148 U. S. 312, 336; McCray v.
United States, 195 U. S. 27, 61. It necessarily follows that
if, in the exercise of the war power, private property is
taken, the owner thereof is entitled to just compensation
therefor.

Whisky is property and when taken for public use is
entitled to the protection of the Fifth Amendment.
Letsy v. Hardin, 135 U. S. 100, 110; Wynehamer v. People,
13 N. Y. 378, 383, 384; Commonwealth v. Campbell, 133
Kentucky, 50; Barber v. Commonwealth, 182 Kentucky,
200; Commonwealth v. Kentucky Distilleries & Warehouse
Co., 143 Kentucky, 314.

The War-Time Prohibition Act takes appellee’s private
property for public use, but makes no provision for just
compensation to the owner. Therefore, the act is uncon-
stitutional. The act prohibits appellee from either selling
the whisky which it has in its own possession fully tax
paid, or obtaining possession of its property which is in
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the Government’s bonded warehouses. The effect is that
the appellee has been deprived of every attribute of
ownership, except the necessity of paying taxes to the
United States upon the very property which the Govern-
ment refuses to allow the owner to use or sell. If this does
not constitute a taking of a person’s property, the English
language has lost its meaning. Buchanan v. Warley, 245
U. 8. 60, 74, 81; Wynehamer v. People, 13 N. Y. 387, 389,
396, 398; Foster v. Scott, 136 N. Y. 577; United States v.
Cress, 243 U. S. 316; United States v. Lynah, 188 U. S.
445. The appellee was required by the federal statute to
provide, at its own expense, bonded warehouses, which
were under the exclusive control of the Government.
Taney v. Penn National Bank, 232 U. S. 174; Dale v.
Pattison, 234 U. S. 399. By statute, it was also authorized
to leave its whisky in bond for eight years, and to bottle it
in bond at any time after the first four years. The whisky
in question was rightfully in appellee’s bonded ware-
houses and it had the right to rely upon the ‘‘bottling in
bond statute,” and furthermore it could not have bottled a
large part of the whisky because it had not been in the
warehouses four years at the time the War Prohibition
Act was enacted. It is therefore no answer to suggest
that the appellee should have withdrawn the whisky from
bond and sold the same before the War Prohibition Act
was enacted. As the taking is solely under the war power,
it is concededly for a public use. No provision for any
compensation was made; but, on the contrary, Congress
(February 24, 1919) imposed a heavy retroactive tax
(double the then existing tax) on all whisky, including that
already tax-paid; the tax was assessed and collected; and
the owners are now prohibited from selling the very
whisky on which they have paid that tax, a large part of
which the appellee was compelled to pay as late as Septem-
ber 24, 1919. It is a false analogy to say that under the
war power Congress is endowed with what are commonly
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called the police powers of the States and consequently
may exercise them as unlimitedly as do the States. For
the police powers of the States are not subject to the
TFifth Amendment, whereas the war powers of Congress
are. It has not been decided that even the state police
powers may prohibit sale of liquor made before the passage
of the law. While it is true that Congress’ exercise of the
war power can accomplish anything which the States can
accomplish under their police power, yet the qualifications
imposed thereon are different. It may not, for instance,
require excessive bail, refuse a public trial in a criminal
case, or cause the accused to be a witness against himself.
The instances might be multiplied where States are free
in the exercise of their police powers, from requirements to
which Congress, even in the exercise of its war power, is
subject. The law is abundantly settled that while the
Fifth Amendment does not require that the just compensa-
tion shall be actually paid in advance of the taking,
nevertheless, the owner is entitled to some reasonable,
certain and adequate provision for obtaining such com-
pensation before his ownership or possession can be
interfered with.

The War-Time Prohibition Act has, by its own terms,
ceased to be operative. The evil sought to be remedied
was the danger of intoxication of soldiers, sailors and war
workers during the war and during the subsequent period
of demobilization. Cong. Reec., vol. 56, pp. 9627, 9641.
Demobilization is the act of disbanding troops; the reduc-
tion of military armaments to a peace footing. Century
Dictionary; 18 Corpus Juris, 484; Cong. Rec., loc. cit.

The President’s acts and declarations amount to a
proclamation of ‘“the date of the conclusion of the present
war,” in the sense of actual hostilities, and thereafter the
“termination of demobilization.” [Counsel quoted also
statements made by the War Department and by General
Pershing, to the effect that demobilization was at an end.]
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The demobilization process has continued steadily until
the strength of both the army and navy has been reduced
to less than the authorized peace quota. The production
of war munitions has stopped, all existing contracts have
been canceled and the Government is actively disposing
of its surplus war supplies of arms, munitions, food and
clothing, etc.

What is meant by ‘‘ conclusion of the present war’ must
be determined by the purpose of this particular act, and
the evident belief of Congress that the ending of the war
would precede demobilization. Cases like Hijo v. United
States, 194 U. S. 315, holding war existent until ratifica-
tion of peace, are inapplicable. That Congress purposely
did not intend to make the ‘“‘conclusion of the present
war”’ dependent upon any treaty of peace is illustrated by
a comparison of the language of this act with that of other
war legislation wherein the ‘““end of the war’’ was involved.

A foreign war may not be terminated in respect of va-
rious considerations arising under international law and
yet be concluded in respect of the rights and duties of
citizens of the United States under the Federal Constitu-
tion; and it does not follow that because a technical state
of war still prevails between the United States, Germany
and Austria, notwithstanding the complete demobilization
of our army and navy, the constitutional rights of the
citizens of the United States are to be tested as if war
actually existed. It is not necessary that there should
ever be a definite treaty of peace. History presents many
instances where there has been a “conclusion of war”
without any treaty of peace. Whether or not war has
been terminated is, after all, a question of fact to be deter-
mined in each case by the situation presented.

The War-time Prohibition Act has become obsolete
with the passing of the emergency [citing various rate
cases, and the Perrin and Gearlds Case, which are con-
sidered in the court’s opinion, infra, 162].
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Mr. Walter C. Noyes, with whom Mr. Moses J. Stroock,
Mr. Arthur L. Strasser and Mr. Walter S. Dryfoos were on
the brief, for appellants in No. 602.

Mr. Wayne B. Wheeler and Mr. R. C. Minton, by leave
of court, filed a brief as amici curie in No. 589.

Mr. Lewe Cooke and Mr. George R. Benneman, by leave
of court, filed a brief as amici curie in No. 602.

MR. JusticE BranDEIS delivered the opinion of the
court.

The armistice with Germany was signed November 11,
1918. Thereafter Congress passed and, on November 21,
1918, the President approved the War-Time Prohibition
Act (c. 212, 40 Stat. 1045, 1046), which provides as follows:

“That after June thirtieth, nineteen hundred and nine-
teen, until the conclusion of the present war and there-
after until the termination of demobilization, the date of
which shall be determined and proclaimed by the President
of the United States, for the purpose of conserving the
man power of the Nation, and to increase efficiency in the
production of arms, munitions, ships, food, and cloth-
ing for the Army and Navy, it shall be unlawful to sell
for beverage purposes any distilled spirits, and during
said time no distilled spirits held in bond shall be re-
moved therefrom for beverage purposes except for ex-
PoBbyel - %1, 714
On October 10, 1919, the Kentucky Distilleries and
Warehouse Company, owner of distillery warehouses and
of whisky therein, brought in the District Court of the
United States for the Western District of Kentucky a suit
against Hamilton, Collector of Internal Revenue for that
District, alleging that the above act was void or had
become inoperative and praying that he be enjoined from
interfering, by reason of that act, with the usual process of
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withdrawal, distribution and sale of the whisky in bond.
The case was heard before the District Judge on plaintiff’s
motion for a preliminary injunction and defendant’s mo-
tion to dismiss. A decision without opinion was rendered
for the plaintiff; and, the defendant declining to plead
further, a final decree was entered granting a permanent
injunction in accordance with the prayer of the bill. A
similar suit seeking like relief was brought on October 29,
1919, by Dryfoos, Blum & Co., in the District Court of
the United States for the Southern District of New York,
against Edwards, Collector for that District. That case
was heard on November 5 before the District Judge on like
motions for a preliminary injunction and to dismiss. An
opinion was filed November 14, 1919, holding the act in
force; and on the following day a final decree was entered
dismissing the bill.

The essential facts in the two cases differ in this: In
the Kentucky case the whisky was stored in a distillery
warehouse; the plaintiff was the maker of the whisky;
had owned it prior to the passage of the act; and had,
since June 30, 1919, paid the revenue tax on part of it.
In the New York case the liquors were in general and
special bonded warehouses; the plaintiffs were jobbers;
and it does not appear when they became the owners of
the liquors. Both cases come here by direct appeal under
§ 238 of the Judicial Code, were argued on the same day,
and may be disposed of together. Four contentions
are made in support of the relief prayed for: (1) that
the act was void when enacted because it violated the
Fifth Amendment; (2) that it became void before these
suits were brought by reason of the passing of the war
emergency; (3) that it was abrogated or repealed by
the Eighteenth Amendment; (4) that by its own terms
it expired before the commencement of these suits. These
contentions will be considered in their order.

First: Is the act void because it takes private property
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for public purposes without compensation in violation
of the Fifth Amendment? The contention is this: The
Constitution did not confer police power upon Congress.
Its power to regulate the liquor traffic must therefore
be sought for in the implied war powers; that is, the
power ‘‘to make all laws which shall be necessary and
proper for carrying into execution” the war powers
expressly granted. Article I, § 8, clause 18. Congress
might under this implied power temporarily regulate
the sale of liquor and, if reasonably necessary, forbid
its sale in order to guard and promote the efficiency of
the men composing the army and the navy and of the
workers engaged in supplying them with arms, munitions,
transportation and supplies. McKinley v. United States,
249 U. 8. 397, 399. But the exercise of the war powers
is (except in respect to property destroyed by military
operations, United States v. Pacific Railroad, 120 U. S.
227, 239) subject to the Fifth Amendment. Untted
States v. Russell, 13 Wall. 623, 627. The severe restriction
imposed by the act upon the disposition of liquors amounts
to a taking of property; and being uncompensated would,
at least as applied to liquors acquired before the passage
of the act, exceed even the restriction held to be admissible
under the broad police powers possessed by the States.
Therefore, since it fails to make provision for compen-
sation, which in every other instance Congress made
when authorizing the taking or use of property for war
purposes,! it is void. Such is the argument of the plain-
tiffs below.

1 War Acts authorizing the seizure or requisition of property:

March 4, 1917, ¢. 180, 39 Stat. 1168, 1193, July 1, 1918, c. 113, 40
Stat. 634, 651, factories, ships, and war materials; June 15, 1917, c.
29, 40 Stat. 182, 183, April 22, 1918, c. 62, 40 Stat. 535, November 4,
1918, ¢. 201, 40 Stat. 1020, street railroads, equipment, etec., and the
acquisition of title to lands, plants, etc.; August 10, 1917, ¢. 53, 40
Stat. 276, 279 (Food Control Act), foods, fuels, factories, packing




156 OCTOBER TERM, 1919.
Opinion of the Court. 251 U. 8.

That the United States lacks the police power, and that
this was reserved to the States by the Tenth Amendment,
is true. But it is none the less true that when the United
States exerts any of the powers conferred upon it by the
Constitution, no valid objection can be based upon the
fact that such exercise may be attended by the same
incidents which attend the exercise by a State of its
police power, or that it may tend to accomplish a similar
purpose. Lottery Case, 183 U. S. 321, 357; McCray v.
United States, 195 U. S. 27; Hipolite Egg Co. v. United
States, 220 U. S. 45, 58; Hoke v, United States, 227 U. S.
308, 323; Seven Cases v. United Siates, 239 U. S. 510, 515;
United States v. Doremus, 249 U. S. 86, 93-94. The war
power of the United States, like its other powers and
like the police power of the States, is subject to applicable
constitutional limitations (Ex parte Milligan, 4 Wall. 2,
121-127; Monongahela Navigation Co. v. United Stales,
148 U. S. 312, 336; United States v. Joint Traffic Assn.,
171 U. S. 505, 571; McCray v. United States, 195 U. S.
27, 61; United States v. Cress, 243 U. S. 316, 326); but
the Fifth Amendment imposes in this respect no greater
limitation upon the national power than does the Four-
teenth Amendment upon state power. In re Kemmler,
136 U. S. 436, 448; Carroll v. Greenwich Ins. Co., 199
U. S. 401, 410. If the nature and conditions of a restric-

houses, coal mines, coal supplies, etc.; March 21, 1918, ¢. 25, 40 Stat.
451, railroads; May 16, 1918, c. 74, 40 Stat. 550, 551, June 4, 1918,
c. 92, 40 Stat. 594, houses, buildings, properties, ete., in District of
Columbia; July 18, 1918, ¢. 157, 40 Stat. 913, 915, ships; July 16, 1918,
c. 154, 40 Stat. 904, telephone and telegraph systems; October 5,
1918, c. 181, 40 Stat. 1009, 1010, mines, mineral lands, ete.

See also Act of June 3, 1916, c. 134 (39 Stat. 166, 213), for the
mobilization of industries, which authorizes the seizure of munition
plants and provides that the compensation therefor shall be “fair and
just,” and the Act of March 4, 1917, c. 180, 39 Stat. 1168, 1169, au-
thorizing the acquisition of aéroplane patents by condemnation, for
which $1,000,000 was appropriated.
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tion upon the use or disposition of property is such that
a State could, under the police power, impose it consist-
ently with the Fourteenth Amendment without making
compensation, then the United States may for a permitted
purpose impose a like restriction consistently with the
Fifth Amendment without making compensation; for
prohibition of the liquor traffic is conceded to be an
appropriate means of increasing our war efficiency.

There was no appropriation of the liquor for public
purposes. The War-Time Prohibition Act fixed a period
of seven months and nine days from its passage during
which liquors could be disposed of free from any restriction
imposed by the Federal Government. Thereafter, until
the end of the war and the termination of demobilization,
it permits an unrestricted sale for export and, within
the United States, sales for other than beverage purposes.
The uncompensated restriction upon the disposition of
liquors imposed by this act is of a nature far less severe
than the restrictions upon the use of property acquired
before the enactment of the prohibitory law which were
held to be permissible in cases arising under the Fourteenth
Amendment. Mugler v. Kansas, 123 U. S. 623, 668;
Kidd v. Pearson, 128 U. 8. 1, 23. The question whether
an absolute prohibition of sale could be applied by a
State to liquor acquired before the enactment of the
prohibitory law has been raised by this court but not
answered, because unnecessary to a decision. Bartemeyer
v. Towa, 18 Wall. 129, 133; Beer Co. v. Massachusetts,
97 U. 8. 25, 32-33; Eberle v. Michigan, 232 U. S. 700,
706; Barbour v. Georgia, 249 U. S. 454, 459. See, how-
ever, Mugler v. Kansas, supra, pp. 623, 625, 657. But no
reason appears why a state statute, which postpones its
effective date long enough to enable those engaged in
the business to dispose of stocks on hand at the date of
its enactment, should be obnoxious to the Fourteenth
Amendment; or why such a federal law should be ob-
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noxious to the Fifth Amendment. We cannot say that
seven months and nine days was not a reasonable time
within which to dispose of all liquors in bonded ware-
houses on November 21, 1918. The amount then in
storage was materially less than was usually carried;!®
because no such liquor could be lawfully made in America
under the Lever Food and Fuel Control Act (August 10,
1917, c. 53, § 15, 40 Stat. 276, 282) after September 9,
1917. And if, as is suggested, the liquors remaining
in bond November 21, 1918, were not yet sufficiently
ripened or aged to permit them to be advantageously
disposed of within the limited period of seven months
and nine days thereafter, the resulting inconvenience
to the owner, attributable to the inherent qualities of
the property itself, cannot be regarded as a taking of
property in the constitutional sense. Clark Dristilling
Co. v. Western Maryland Ry. Co., 242 U. 8. 311, 332.
Second: Did the act become void by the passing of the
war emergency before the commencement of these suits?
It is conceded that the mere cessation of hostilities under
the armistice did not abridge or suspend the power of
Congress to resort to prohibition of the liquor traffic

1 The amount of distilled spirits of all kinds in bonded ware-
houses June 30, 1919, was 72,358,151.1 gallons as compared with
282,036,460.2, June 30, 1914; 253,668,341.3 gallons, June 30, 1915;
232,402,878.3 gallons, June 30, 1916; 194,832,682.6 gallons, June 30,
1917; 158,959,264.5 gallons, June 30, 1918. Report of the Commis-
sioner of Internal Revenue for 1919, p. 173. The following explana~
tion is given by the Commissioner, p. 51, why more was not with-
drawn: “The high rates of tax on spirits, fermented liquors and wines
which were provided in the bill subsequently enacted into law as the
Revenue Act of 1918, prompted many dealers to make heavy purchases
of these commodities prior to the passage of the Act and, as a conse-
quence of this action on the part of the dealers as well as of the expan-
sion of prohibition territory throughout the United States the with-
drawals from bonded warehouses materially declined after the passage
of the Act.”
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as a means of increasing our war efficiency; that the
support and care of the army and navy during demobiliza-
tion was within the war emergency; and that, hence,
the act was valid when passed. The contention is that
between the date of its enactment and the commencement
of these suits it had become evident that hostilities would
not be resumed; that demobilization had been effected;
that thereby the war emergency was removed; and that
when the emergency ceased the statute became void.

To establish that the emergency has passed, state-
ments and acts of the President and of other executive
officers are adduced; some of them antedating the enact-
ment of the statute here in question. There are state-
ments of the President to the effect that the war has
ended ! and peace has come;? that certain war agencies
and activities should be discontinued;?3 that our enemies
are impotent to renew hostilities * and that the objects
of the act here in question have been satisfied in the
demobilization of the army and navy.® It is shown that
many war-time activities have been suspended; that
vast quantities of war materials have been disposed of;
that trade with Germany has been resumed; and that
the censorship of postal, telegraphic and wire communi-
cations has been removed.® But we have also the fact
that since these statements were made and these acts

1 Address to Congress, Official U. S. Bulletin, Nov. 11, 1918, p. 5.

2 Thanksgiving Proclamation, Official U. S. Bulletin, Nov. 18, 1918,
p. 1.
3 Address to Congress, Dec. 2, 1918, Official U. S. Bulletin, Dec. 2,
1918, p. 6.

4 Armistice Commemoration Proclamation, Nov. 11, 1919.

5 Veto Message, October 27, 1919, Congressional Record, Oct. 27,
1919, p. 8063.

8 U. S. Official Bulletin, Nov. 12, 1918, p. 3; Nov. 22, 1918, p. 1;
Nov. 27, 1918, p. 7; Dec. 12, 1918, p. 4; Dec. 20, 1918, p. 4; Dec. 30,
1918, p. 7; United States Bulletin, Feb. 27, 1919, p. 6; May 8, 1919;
May 12, 1919, p. 14; Oct. 20, 1919, p. 17.
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were done, Congress, on October 28, 1919, passed over
the President’s veto the National Prohibition Act which,
in making further provision for the administration of
the War-Time Prohibition Act, treats the war as con-
tinuing and demobilization as incomplete; that the
Senate, on November 19, 1919, refused to ratify the
Treaty of Peace with Germany;! that under the provi-
sions of the Lever Act the President resumed, on October
30, 1919, the control of the fuel supply which he had
relinquished partly on January 31, 1919, and partly
on February 20, 1919;? that he is still operating the
railroads of which control had been taken as a war measure;
and that on November 18, 1919, he vetoed Senate Bill
641, because it diminished that control;? that pursuant
to the Act of March 4, 1919, c. 125, 40 Stat. 1348, he
continues to control, by means of the Food Administration
Grain Corporation, the supply of grain and wheat flour;
that through the United States Sugar Equalization
Board, Inc., he still regulates the price of sugar; that
in his message to Congress on December 2, 1919, he
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