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SUPREME COURT OF THE UNITED STATES.
ALLOTMENT OF JusticeEs, OctoBER TErRM, 1916.!

OrpER: There having been an Associate Justice of this
court appointed since the adjournment of the last term,

It is ordered, That the following allotment be made of the
Chief Justice and Associate Justices of this court among
the circuits agreeably to the act of Congress in such case
made and provided, and that such allotment be entered
of record, viz:

For the First Circuit, Oriver WENDELL HoLMES,
Associate Justice.

For the Second Circuit, Louis D. BrRanDEIS, Associate
Justice.

For the Third Circuit, ManLoN PiTNEY, Associate
Justice.

For the Fourth Circuit, Epwarp D. Wuite, Chief
Justice.

For the Fifth Circuit, J. C. McREYNOLDS, Associate
Justice.

For the Sixth Circuit, WizLiam R. DAy, Associate
Justice.

For the Seventh Circuit, Joun H. CLARKE, Associate
Justice.

For the Eighth Circuit, WiLLis VAN DEVANTER, Asso-
ciate Justice.

For the Ninth Circuit, JosepH McKENNA, Associate
Justice.

October 30, 1916.

1 For next previous allotment see 241 U. S., p. iv.
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CASES ADJUDGED

IN THE

SUPREME COURT OF THE UNITED STATES

AT

OCTOBER TERM, 1918.

PORTSMOUTH HARBOR LAND & HOTEL COM-
PANY ET AL. v. UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.
No. 381. Argued May 1, 1919.—Decided May 19, 1919.

Additional discharges of projectiles over part of plaintiff’s land, held
not to involve a taking of property. Peabody v. United Stales,
231 U. S. 530.

Applications for remand and for additional findings denied.

63 Ct. Clms. 210, affirmed.

THE case is stated in the opinion.

Mr. John Lowell, with whom Mr. Frank W. Hackett
was on the brief, for appellants.

Mr. Assistant Attorney General Brown, with whom Mr.
Charles H. Weston was on the brief, for the United States.

Memorandum opinion by Tar CHIEF JUSTICE.

Recovery was sought in the court below from the
United States for property taken by it as the result of the
alleged firing of guns in a fortification on the coast of
Maine and the passing of the projectiles over and across

(L
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a portion of the land alleged to have been taken. The
court finding that a former case by it decided against the
owners and here affirmed (Peabody v. United States, 231
U. 8. 530), for taking of the same land resulting from in-
stances of gun fire resulting from the same fort and guns,
was identical with this, except for some occasional sub-
sequent acts of gun fire, held that case to be conclusive
of this and rejected the claim on the merits.

Coming to consider this action of the court in the light
of the findings by it made, we are constrained to the con-
clusion that it was right and that no possible difference
exists between this and the Peabody Case. Before apply-
ing this conclusion we say that we find that the record
discloses no ground for the applications here made to
remand and for additional findings.

Judgment affirmed.

AMERICAN FIRE INSURANCE COMPANY ». KING
LUMBER & MANUFACTURING COMPANY.

ERROR TO THE SUPREME COURT OF THE STATE OF FLORIDA,
No. 308. Argued April 22, 1919.—Decided May 19, 1919.

A fire insurance company transacting business in a State other than
that of its incorporation is bound, in respect of such business, by
the laws of the State where the business is transacted. P. 9.

A Pennsylvania fire insurance corporation, through a series of years
issued a succession of policies on property in Florida, the business
being done through local brokers who applied for the insurance,
received and transmitted the premiums, drew their commissions
from the company and were consulted by it as to the subject-matter
insured and the other companies carrying insurance thereon. The
policies, executed in Pennsylvania and sent to the brokers by mail,
each contained a warranty for concurrent insurance throughout
its term in another specified company, but, with the knowledge
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of the brokers, a different company was substituted before the loss
occurred. A law of Florida in existence throughout the transac-
tions made any person who solicits insurance or procures applica-
tions therefor the agent of the insurer, anything in the application
or policy to the contrary notwithstanding, and made one who re-
ceives or receipts for money from the insured to be transmitted to
the insurer the agent of the latter “to all intents and purposes.”
Held, that, as applied to the case, so as to charge the company with
the brokers’ knowledge and effect a waiver of the warranty, the
Florida law did not deny full faith and credit to the laws of
Pennsylvania, or violate the privileges and immunities, due process,
or equal protection clauses of the Fourteenth Amendment. Id.
New York Life Insurance Co. v. Head, 234 U. S. 149, and Mu-
tual Life Insurance Co. v. Hilton-Green, 241 U. S. 613, distin-
guished.

In the interest of justice the court may decide the merits without
passing on a motion to dismiss that depends on a disputed proposi-
tion involving the merits. P. 14.

74 Florida, 130, affirmed.

THE case is stated in the opinion.

Mr. Gustavus Remak, Jr., with whom Mr. James F.
Glen was on the briefs, for plaintiff in error, made the
following points:

No question as to the power to annex conditions to the
right of a foreign corporation to do business in Fiorida
is involved, because the law attacked applies alike to in-
dividuals, firms, and corporations, domestic and foreign.

The Florida court refused to accept the construction
placed upon the statute by this court in Mutual Life In-
surance Co. v. Hilton-Green, 241 U. S. 613, and the con-
stitutionality of the act must be determined in view of the
construction put upon it by the Florida court.

The construction of the statute by the Florida court
conclusively makes the agent of an insured, who effects
insurance for him, the agent of the insurer, with unlimited
authority to bind the insurer, and forbids inquiry into the
facts, in violation of § 1 of the Fourteenth Amendment.
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Where matter of fact necessarily inheres in a cause of
action, concerning which there is dispute, no statute can
conclusively settle this matter of fact in favor of one class
of litigants against another class.

It is one thing to attribute effect to the convention of
the parties entered into under the admonition of the law,
and another thing to give to circumstances, may be acci-
dental, conclusive presumption, as proof establishing a re-
sult against property and liberty. Orient Insurance Co.
v. Daggs, 172 U. S. 566.

No Florida statute could operate on contracts effected
in Pennsylvania by a Pennsylvania insurance company
not doing business in Florida. Particularly could it not
operate in invitum to make strangers agents of a foreign
insurance company.

The policies were declared upon as Pennsylvania con-
tracts, and were Pennsylvania contracts.

In case of doubt, parties are presumed to contract with
reference to a law that will sustain their contracts in their
entirety.

The provisions of the policies conclude the whole con-
troversy if they are given effect.

Isolated transactions do not constitute doing business
by a foreign corporation.

The Florida statute never was intended to raise special
agents with limited authority into general agents.

The only cases tending to sustain the decision of the
Florida court are Stanhilber v. Insurance Co., 76 Wiscon-
sin, 285, and Brewing Co. v. Insurance Co., 95 Towa, 31,
decided in 1890 and 1895, respectively, and necessarily
overruled by Allgeyer v. Louistana, 165 U. S. 578, de-
cided in 1897.

All the other cases cited by the Florida court belong to
two classes: (1) Cases denying recovery on assessment
policies, in favor of the insurer, on the ground they vio-
lated the policy of the law in the States where they were
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sought to be enforced, which obviously are not authori-
ties to support recovery by the insured, and (2) cases hold-
ing that a foreign insurance company doing business in
another State through authorized agents submits itself
to the laws of that State, which obviously have no appli-
cation.

The request for information as to the property insured
and the insurance thereon was a necessary incident in
effecting the contract, which could not make the agents
of the insured agents of the insurer.

The allowance of the usual broker’s commission was
immaterial.

The ultimate analysis is that a Florida statute could not
be applied to the contracts of a Pennsylvania company
that never left its domicile in Pennsylvania so as to sub-
ject itself to the laws of Florida.

Mr. Benj. Micou, with whom Mr. John H. Treadwell
and Mr. E. D. Treadwell were on the brief, for defendant
in error.

Mr. Justice McKenna delivered the opinion of the
court.

Action on two fire insurance policies issued by plain-
tiff in error, to which we shall refer as the insurance com-
pany, to defendant in error, to which we shall refer as
the lumber company. Each policy was for the sum of
$2,500. There was total insurance on the property de-
scribed in the policies of $45,750, and it was provided
that the insurance company should only be liable for
its pro rata share of any loss caused by fire under the
provisions of the policies. The loss to the lumber com-
pany was $21,028.17, and the insurance company’s pro
rata share was on each policy $1,149.08.

There is not much dispute about the facts. There
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is considerable dispute about the inferences from them,
and facts and inferences were presented in a maze of
pleadings which terminated in a demurrer to a rejoinder
by the insurance company to replications of the lumber
company to the pleas of the insurance company to the
declaration in the case.

The court, in passing upon the demurrer, being of the
view that § 2765 of the General Statutes of Florida (infra)
was applicable, rendered judgment accordingly for the
lumber company on the policies for the sum of $2,298.16,
with interest at 89, from February 16, 1913, and the
sum of $300 as a reasonable attorney’s fee. The Supreme
Court of the State affirmed the judgment.

The controversy is not especially complicated of itself,
but it is made somewhat so by the manner of its presen-
tation. The form and issue of the policies and the fact
of fire and loss by it are not in dispute. The controversy
centers in the relation of a particular firm of insurance
brokers, residing at Tampa, Florida, to the insurance
company and the lumber company, whether they were
the agents of the former or of the latter under § 2765 of
the statutes of Florida and whether they could dispense
with the requirement of a clause in the policies called
the warranty clause. That clause, therefore, and § 2765
(and, we may say, also § 2777, the Supreme Court of
the State taking it into account) become essential ele-
ments of decision, and we exhibit them immediately.

Section 2765 is as follows:

“Any person or firm in this State, who receives or
receipts for any money on account of or for any contract
of insurance made by him or them, or for such insurance
company, association, firm or individual, aforesaid, or
who receives or receipts for money from other persons
to be transmitted to any such company, association, firm
or individual, aforesaid, for a policy of insurance, or any
renewal thereof, although such policy of insurance is not
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signed by him or them, as agent or representative of such
company, association, firm or individual, or who in any
wise, directly or indirectly makes or causes to be made,
any contract of insurance for or on account of such in-
surance company, association, firm or individual, shall
be deemed to all intents and purposes an agent or repre-
sentative of such company, association, firm or individ-
ual.”

Section 2777 is as follows:

“Any person who solicits insurance and procures ap-
plications therefor shall be held to be an agent of the
party issuing a policy upon such application, anything
in the application or policy to the contrary notwith-
standing.”

The warranty clause reads: “Warranted same gross
rate terms and conditions as and to follow the American
Central Ins. Co. of St. Louis, Mo., and that said Com-
pany has, throughout the whole time of this policy at
least $5,000 on the identical subject matter and risk and
in identically the same proportion on each separate part
thereof; otherwise, this policy shall be null and void.”

The clause was not complied with. The lumber com-
pany carried concurrent insurance, but not in the Mis-
souri company. The omission and substitution, it is al-
leged, were at the suggestion of Lowry and Prince, of
Tampa, Florida, who were the agents of the insurance
company and who, as such agents, caused and procured
the lumber company to renew its policies from time to
time, and finally the company, at the suggestion of Lowry
and Prince, substituted other policies for policies in the
Missouri company, with the knowledge of the insurance
company, such other companies being equal in credit and
responsibility to the Missouri company.

To these assertions the insurance company opposed
contentions of law and fact, not, however, by any one
pleading. The following are the facts it alleged, stated
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narratively: The insurance company is a Pennsylvania
corporation authorized to write and issue policies on
property outside of Pennsylvania. Lowry and Prince,
as brokers of the lumber company, applied for it (the
lumber company) to the insurance company for insurance
upon the lumber company’s property. Policies were
issued, and upon subsequent application policies were
continued to be issued, including those in suit. They
were executed in Philadelphia and delivered to Lowry
and Prince by mail. They each contained a warranty
such as has been set out as to the existence of concurrent
insurance with an approved and designated company
doing business in Florida, the names of the companies
being changed from time to time at Lowry and Prince’s
request, and’ finally the name of the American Central
Insurance Company of St. Louis, Missouri, being in-
serted, the ground of the request being that they were
the agents of that company and would know of any can-
cellations by it. Lowry and Prince were not agents of
the insurance company nor authorized ‘‘to represent
it in any manner, shape or form,” but as agents of the
lumber company transmitted to the insurance company
at its main office in Philadelphia the original and sub-
sequent applications for policies, and as such agents re-
ceived by mail the policies and transmitted the amount
of premiums to the company less the usual brokers’ com-
missions.

Besides statement of the above facts the rejoinder
contained the following denials: That by issuing the
policies to the lumber company the insurance company
was engaged in the transaction of business in the State
of Florida; that the lumber company paid Lowry and
Prince, for the insurance company,any premiums on the
policies; that Lowry and Prince were its agents; that
prior to the furnishing of the proofs of loss by the lumber
company the insurance company had any notice or
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knowledge that the Missouri company had canceled its
policies on the property insured and did not carry $5,000
on the identical subject-matter and risk; or that it ad-
vised or consulted with Lowry and Prince as to the ad-
visability of the risk or otherwise, except to the extent
that it did request information from them as to the
subject-matter insured and as to the companies carrying
insurance thereon.

It will be observed that the rejoinder raised no question
under the Constitution of the United States. That was
done by a demurrer to the replications of the lumber
company and was expressed, in effect, as follows: “The
legal predicate for the conclusion that Lowry and Prince
were the agents of the defendant [the insurance company]
rests upon § 2765 of the General Statutes of Florida”
and, further, if the section be so construed it violates
(a) the full faith and credit clause of the Constitution
of the United States in that the State of Florida would
thereby deny full faith and credit to the laws of the State
of Pennsylvania, and so construed, it violates (b) the
privilege and immunities clause, the due process clause and
the equal protection clause of the Fourteenth Amendment.

Some other matters were set forth in the demurrer
which we think are not material to mention. They only
express what is expressed in other places, that Lowry
and Prince were not the agents of the insurance company
but were and must be considered as agents of the lumber
company; and alleged that the policies were Pennsyl-
vania contracts, complied with the Pennsylvania law,
and that to construe them as the lumber company con-
tends they should be construed would be to deny that
law full faith and credit.

The ultimate question, then, is the relation in which
the insurance brokers stood to the respective companies.
The case would seem, therefore, not to be of broad com-
pass nor to justify the elaborateness of argument that
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has been addressed to it. We certainly do not consider
a review of the many cases cited by the insurance com-
pany necessary to be made.

The Florida law first demands attention. It is explicit
in its declaration. It was in existence when the policies
were executed, and when the policies of which they are
the successors were executed. There was, therefore,
a course of conduct and transactions through a succession
of years—not a single instance or an isolated one, as the
insurance company contends, but a number of instances
and all in relation. Nor does the case present an attempt
of the Florida law to intrude itself into the State of Penn-
sylvania and control transactions there; it presents simply
a Pennsylvania corporation having the permission of
that State to underwrite policies on property outside of
the State and the exercise of the right in Florida. And
necessarily it had to be exercised in accordance with the
laws of Florida. There was no law of Pennsylvania to
the contrary—mno law of Pennsylvania would have power
to the contrary. There is no foundation, therefore, for
the contention that full faith was not given to a law of
Pennsylvania, nor of a denial of a right to a citizen ! of
Pennsylvania, nor of a denial of due process or the equal
protection of the law.

The law of Florida, it is true, puts an element into the
transactions of the parties to insurance and makes the
person who solicits insurance and procures applications
the agent of the party issuing the policy, and this against
any provision in the policy to the contrary. And, even
farther, the law makes the person who receives or receipts
for money from the insured to be transmitted to the in-
surer the agent of the latter.

1A corporation is not a citizen within the meaning of the provi-
sion of the Constitution which secures the privileges and immunities
of citizens against state legislation. Orient Ins. Co. v. Daggs, 172
U. S. 557-561.
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There is nothing unreasonable in the conditions; they
regulate the transactions, do not prevent them, or even
embarrass them by ambiguity. A company is informed
what it may incur by underwriting insurance in the State,
and it cannot assert surprise or ignorance—certainly
the insurance company in the present case cannot do so.
It had knowledge or must be charged with knowledge of
the law. It dealt through Lowry and Prince during
a succession of years, permitted them to receive and
receipt for premiums and transmit them to it, and con-
sulted with them about the subject-matter and with
what companies the risk was divided. It accepted the
benefit of their action while premiums were being re-
ceived and new policies were being issued. It is rather
late to reject the consequence. Indeed, the attempt at
rejection suggests the possibility of the occurrence of
examples of like kind and may indicate the reason for
the enactment of the law—suggest that its purpose was
to preclude confusion and dispute as to the relation of
the broker to the parties respectively, and to preclude
an underwriter, after using the agency, from denying
responsibility.

These deductions are not contravened by the cases
cited by the insurance company. Its basic proposition
is that a State has no jurisdiction of persons or property
beyond its borders or of contracts executed beyond its
borders, and it invokes the proposition by the assertion
that the policies were Pennsylvania contracts and being
such were immune from regulation by Florida, and New
York Life Insurance Co. v. Head, 234 U. S. 149, is ad-
duced as typical. In that case the principle was expressed
that the laws of a State could not be extended beyond its
confines, and it was concretely applied in the case to
deny to the State of Missouri the right to extend its
authority into the State of New York and there forbid
a citizen of New Mexico and a citizen of New York from
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making a loan agreement in New York simply because
it modified a contract originally made in Missouri. The
difference between that case and this is manifest, and the
other cases relied on are not nearer in point. The Florida
statute does not attempt to invade Pennsylvania and
exercise control there. It stays strictly at home in this
record and regulates the insurance company when it
comes to the State to do business with the citizens of
the State and their property.

It is true the insurance company contends that its
transactions were all isolated ones, not such as to consti-
tute doing business in the State, and, besides, that it had
no permission to be in the State and could not be presumed
to be there against its laws; and, besides, again, its poli-
cies declared that they were to be effective in Pennsyl-
vania. Cases are cited which are assumed to support
these contentions. A review of them is unnecessary. The
contentions confuse a simple situation and would with-
draw from the jurisdiction of Florida transactions there
and give them another theatre and another control. In
other words, would displace the law by the very things it
precludes from such operation.

The challenging response of the insurance company is
that to give the law that effect is to bring it under the
condemnation of Mutual Life Insurance Co. v. Hilion-
Green, 241 U. 8. 613. That case considered the Florida
law, but did not deny its legality nor decide that the State
could not make the local broker, if the designated con-
ditions existed, the agent of an underwriter. It only
decided that the knowledge of the agent of misrepresenta-
tion and fraud by the insured could not be imputed to the
underwriter. It was naturally held that such imputation
was a perversion of the rule which imputes an agent’s
knowledge to his principal and its underlying reason
“that an innocent third party may properly presume the
agent will perform his duty and report all facts which affect
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the principal’s interest.” To so extend the law would be
a perversion of it, not a use to it—make it not a regulation
but an oppression. The present case is not open to that
condemnation. The lumber company was an ‘“innocent
third party” and could properly presume that Lowry and
Prince would and did perform their duty and report to
the insurance company their knowledge of the concurrent
insurance that was carried on the property, and that the
provision requiring it was equivalently complied with.
And there was not dereliction in the agents; the sub-
stituted security was not insufficient. If the power that
was exercised had no binding effect on the insurance
company it would be difficult to imagine what would have
under the Florida statute. Nor can we yield to the con-
tention that to so construe it is ‘““to raise special agents
with limited authority into general agents.”

The insurance company, however, insists that the poli-
cies constituted the contracts between it and the lumber
company and that they were not subject to subsequent
variation, and Lumber Underwriters v. Rife, 237 U. S.
605, is cited. The case is not apposite. There was an
attempt, in that case, to vary the written words of a con-
tract by a concurrent parol agreement; in other words, and
to quote those of the case, to establish by ‘‘parol proof
that at the very moment when the policy was delivered”
one of its provisions was waived. It was not decided that
there could not be a subsequent waiver of a provision of
a policy nor that the convention of the parties could not
be made subject to a law of the State.

Finally the insurance company contends that the Flor-
ida law, as aided by the decision of the Supreme Court of
the State, gives ‘“the agent of the insured unlimited author-
ity to bind the insurer, and forbids inquiry into the facts,
in violation of §1 of the 14th Amendment.” Phases of
the contention are covered by what we have said, and its
main foundation that inquiry into the facts is forbidden
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is not tenable. The facts were exhibited in the pleadings
and they showed that the conditions for the application of
the law existed. They showed insurance effected through
the brokers, Lowry and Prince, their communication with
the insurance company, their transmission of money to
it, the payment of their commission by the company, and
the consultation of the company with them as to the
‘“subject matter insured, and the companies carrying
insurance thereon,” to use the language of the rejoinder.
A motion to dismiss is made on the ground that the
federal questions raised were not passed upon by the
courts of the State, but that the courts rested their de-
cision on the fact that the contracts were made in Florida
rather than in Pennsylvania. That, however, was a dis-
puted proposition and the motion so far involved the
merits of the case that we have considered, under such
circumstances, justice would be better served by going

into the merits. Beaumont v. Prieto, 249 U. S. 554.
Judgment affirmed.

CALDWELL ET AL., COPARTNERS, TRADING AS
CALDWELL & DUNWODY, ». UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.
No. 325. Submitted April 23, 1919.—Decided May 19, 1919.

The provision of the General Railroad Right of Way Aet of March 3,
1875, granting a beneficiary railroad company the right to take
from the public lands adjacent to its line timber necessary for the
construction of its railroad, must be strictly construed, and does
not permit that portions of trees remaining after extraction of ties
be appropriated, either as a means of business or profit or to compen-
sate the agents employed by the railroad to do the tie-cutting. P. 19.

A grant of “timber” for purposes of railroad construction is not a
grant of “trees.”” P. 21.
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Section 8 of the Act of March 3, 1891, c. 561, 26 Stat. 1099, enacting
that, in proceedings growing out of trespasses on public timber
lands in Colorado and some other States, it shall be a defense that
the cutting or removal was by a resident of the State for agricul-
tural, mining, manufacturing or domestic purposes, under rules of
the Interior Department, ete., but providing that nothing in the act
contained shall operate to enlarge the rights of any railway com-
pany to cut timber on the public domain, gives no protection to
persons who, having cut ties as agents of a railroad company under
the Act of March 3, 1875, supra, seek to appropriate the remaining
tops of the trees cut, for the purpose of sale. P. 21.

The right to take timber granted by the Act of March 3, 1875, supra,
cannot be enlarged by a permission from an official of the General
Land Office. P. 22.

53 Ct. Clms. 33, affirmed.

THE case is stated in the opinion.

Mr. William C. Prentiss for appellants:

Under various laws and conditions similar situations
have been presented and uniformly, wherever a right to
cut or take timber has been recognized, the right to dis-
pose of it as incidental to its cutting or taking has followed.
United States v. Cook, 19 Wall. 591 ; Shiver v. United States,
159 U. S. 491; Stone v. Unated States, 167 U. 8. 178; 27
L. D. 366; 30 L. D. 88.

In all of these instances the right to cut the timber is
raised as an incident and carries with it the vesting of
title in the occupant to timber so lawfully cut. The right
of a railroad company to take timber for construction
purposes is an express grant. Taking ‘‘timber necessary
for the construction of its railroad” contemplates the
taking of trees. In the United States statutes the word
“timber” used collectively signifies standing trees. 28
Ene., 2d ed., 537, and cases cited.

In the absence of any express provision as to the dis-
position of lops and tops or other surplus, the principles
recognized in the cases of Indian occupants, homesteaders,
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and mineral claimants furnish the only reasonable solu-
tion.

The Land Department, in its regulations under this
act and the Act of June 3, 1878, authorizing the taking
of timber from mineral lands (see 8 Copp’s Land Owner,
p. 94; 9 ud. p. 100; 4 L. D. 150; Land Office Annual Re-
port, 1886, pp. 446, 451, 453), did not undertake to make
any declaration as to the ownership of the tops and lops
of trees, but merely made provisions against waste and
in avoidance of fire. It evidently regarded the tops, lops
and brush all as refuse, which, if not removed, should be
piled and burned.

The Land Department could lawfully authorize the
taking of the lops and tops in consideration of careful
piling of the brush so as to minimize the danger of forest
fires, even if the lops and tops did not pass to the railroad
company as part of the “‘timber’’ which it was authorized
to take.

To permit the railroad companies to use the surplus
tops, lops, etc., as an element in adjusting the compensa-
tion of agents employed to fell the trees and manufacture
therefrom the lumber required for construction purposes,
is promotive of the policy of the act and in accord with
the general policy of the Government.

And final recognition by the Land Department that the
right to dispose of “refuse” or ‘“‘surplus” is incidental to
the right to take timber for railroad construction purposes,
is evidenced by the instructions of the Commissioner to
the Chief of Field Service at Denver. A comparison of the
language of the several acts authorizing the taking of
timber from the public lands (Rev. Stats., § 5264; Acts of
1875, 1878, 1891,) shows that they contemplate the taking
of trees themselves and in none of them is any notice
taken of any surplus not available for the purposes spec-
ified. See Land Office Report for 1887, p. 480.

[Counsel here analyzed and criticised the opinion of the
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District Court in United States v. Denver & Rio Grande Ry.
Co., 190 Fed. Rep. 825, in comparison with the earlier
opinion of the Circuit Court of Appeals in the same case,
124 d. 159.]

It is alleged in the amended petition that the lands
where the timber was cut were designated for the purpose
by the Commissioner of the General Land Office, through
the Chief of Field Service, and that the tie slash was to be
utilized for the purposes specified in the Act of 1891 and
within the State of Colorado, thus bringing the case
clearly within that act. Uniled States v. Lynde, 47 Fed.
Rep. 297.

The opinion of Assistant Attorney General Van Devan-
ter, of November 27, 1899 (29 L. D. 322), to the effect
that this act does not authorize the sale of timber, went
only to sale of timber by the Secretary of the Interior
under assumed authority of the act.

The regulations of 1900 (29 L. D. 571, 572) declared
that the Act of 1891 (as well as the Act of 1878) did not
authorize the cutting of timber for sale to others. But
in 1904 the Circuit Court of Appeals for the Ninth Cir-
cuit, in United States v. Rossi, 133 Fed. Rep. 380, held
that such attempted restriction of the Act of 1878 was
beyond the power of the Land Department; and in 1905
this court, in United States v. United Verde Copper Co.,
196 U. S. 207, applied the same principle in declaring
void the provision of the same regulations declaring that
timber could not be cut for smelting purposes.

Mr. Assistant Attorney General Frierson for the United
States.

Mkr. Justice McKENNA delivered the opinion of the
court.

This action was brought by appellants to recover the
value of certain timber cut from the public lands of the
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United States in the State of Colorado, called ‘“tie slash”
or ‘““tie slashing,” the term being used to describe the tops
of trees the bodies of which have been used for making
railroad ties.

The right of recovery is based upon contracts with
the Denver, Northwestern & Pacific Railway Company,
which had been given the right to cut timber upon
the public lands adjacent to the line of its road by
the Act of Congress of March 3, 1875, c. 152, 18
Stat. 482.

The Court of Claims sustained a demurrer to the peti-
tion and dismissed it. To review that action this appeal
has been prosecuted.

Appellants were, in June, 1906, by due appointment of
the railway company, its timber agents, to cut timber
from the public lands for construction of the railroad
under the act of Congress. And by agreement with the
company they were given all of the ‘“tie slash” of the
trees cut down for the purpose. Pursuant to the contract,
and prior to October, 1906, they manufactured and de-
livered to the company 88,797 ties, which left a large
amount of ‘“tie slash.”

By a letter from one N. J. O’Brien, describing himself
as “Chief, Field Division, G. L. O.,” and expressed to be
by instructions from the Commissioner of the General
Land Office, there was granted to appellants authority to
cut timber under the act of Congress and ““to sell and
dispose of tops and lops of trees that” they ‘“may cut
for construction” of the road which could not be used for
road construction purposes. Inquiry first was to be made
of the officers of the railway company if they would pur-
chase the tops and lops appellants had on hand.

The letter contained a ruling of the Land Office that
contractors should confine their cutting strictly to such
timber as was needed by the railway company and that
such “refuse’” as resulted from such cutting might “be
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disposed of by the railroad company or by the contractors
without violation of existing law.”” A violation of the law,
it was stated, would require a notice to the company to
nullify the contract and agency and would subject the
contractors to be proceeded against ‘‘as in ordinary cases
of timber trespass.”

Thereafter appellants entered into another contract
with the company under which they manufactured addi-
tional ties and delivered them to it, and a further amount
of “tie slash” was left. A large amount of this appellants
agreed to sell to the Fraser River Timber Company, of
Denver, Colorado, and to the Leyden Coal Company, of
the same place, they sold 200 cars of mining props cut by
them from the ‘tie slash,” all to be used in the State of
Colorado.

March 2, 1907, the land from which the ties had been
cut was by presidential proclamation included in the
Medicine Bow National Forest and the officers of the For-
est Service permitted appellants to remove the poles al-
ready cut from the ‘“tie slash” and also to have all of
tops and refuse on the so-called “fireguard” 200 feet
wide along the railway for a distance of two miles, but
refused to allow them to have any of the remainder of the
“tie slash,” and took possession of and sold it; and the
proceeds were covered into the Treasury of the United
States. To recover the sum of the proceeds thus covered
into the Treasury, or such other amount as might be
found to have been received by the United States from
such sale, this action was brought.

The elements for consideration are not many. The
first of these is the Act of 1875, supra. It grants a right
of way to the railway company [the grant is to railroad
companies of a certain description—we make it partic-
ular for convenience] through the public lands of the
United States to the extent of 200 feet on each side of its
central line, and the right to take from the public lands
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adjacent to its line “ . . . timber necessary for the
construction of said railroad.” The right given is to take
“timber”” and this, it is argued, necessarily means “trees,”
and as there is no provision for disposition of what shall
be left of them after using such portions for railroad pur-
poses, it must be determined by ‘‘reason and analogy,”
and from these appellants argue that the railway company
was entitled to the “tie slash” as incident to its right to
cut under the act of Congress. They adduce United States
v. Cook, 19 Wall. 591; Shiver v. United States, 159 U. S.
491; Stone v. United States, 167 U. S. 178.

The instances of the cases, however, are not in analogy
to that of the case at bar. In the first the right was given
to Indians as a legitimate use of land reserved by them
from the cession of a larger tract to the United States,
the right of use and occupancy being unlimited. The
second case involved the cutting and sale of timber by a
homesteader and they were considered a use of the land,
his privileges with respect to standing timber being anal-
ogous to those of a tenant for life; the third case was of
like kind, and the other two cases were cited. Other cases
referred to by appellants struggled with the problem with-
out solving it and we need not review or comment upon
their reasoning nor consider some state cases.

The contention of appellants encounters the rule that
statutes granting privileges or relinquishing rights are to
be strictly construed; or, to express the rule more directly,
that such grants must be construed favorably to the
Government and that nothing passes but what is conveyed
in clear and explicit language—inferences being resolved
not against but for the Government. Wusconsin Ceniral
R. R. Co. v. United States, 164 U. S. 190; United Stales V.
Oregon & California R. R. Co., 164 U. S. 526. And the
Government invokes the rule in the present case and
cites in implied support of the invocation United States
v. Denver & Rio Grande Ry. Co. 150 U. 8. 1, and in express
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support of it United States v. Denver & Rio Grande Ry. Co.,
190 Fed. Rep. 825, 828. And these cases were cited by
the Court of Claims for its judgment.

The rule, it seems to us, is particularly applicable.
There was a grant of timber by the Act of March 3, 1875,
not of trees, but of timber for purposes of railroad con-
struction, not as a means of business or of profit; nor
could it be made an element, as contended, of compensa-
tion to the agents employed to cut it.

Appellants invoke the Act of March 3, 1891, c. 561, 26
Stat. 1095, 1099, in justification and as giving them a
right independently of their asserted right derived through
the railway company. Section 8 of that act provides that
in criminal prosecutions for trespass on public timber lands
in Colorado (and some other States) or toe recover timber
or lumber cut, it shall be a defense to show that the timber
was cut or removed from the lands for use in the State
by a resident thereof for agricultural, mining, manufactur-
ing or domestic purposes under the rules of the Interior
Department, and has not been transported out of the
State. But it is provided that nothing in the act contained
shall operate to enlarge the rights of any railway com-
pany to cut timber on the public domain, and there are
other provisions giving the Secretary of the Interior the
power to designate the tracts from which the timber may
be cut or to prescribe the rules and regulations for the
cutting,.

We think it is clear that appellants are not within the
provisions of the act. They are not and were not in the
designated classes nor contemplated the uses which the
act protects. They were agents of the railway company
for so much of the timber as was to be used in railroad
construction; of what was left they were simply vendors
for profit. To enable them to so use the act or to use it
for any but the designated purposes would be a violation
of that provision of the act which forbids its operation
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““to enlarge the rights of any railway company to cut
timber on the public domain”; it would make the act
available to a railroad as a means of profit or other pur-
pose than road construction. And its value would be a
temptation to do so. In this case it is alleged that the
value of the ‘““tie slash” that the officers of the Forest
Service took possession of (it was only part of that which
was cut) ‘“was, and is, $26,454.90.”

Finally, appellants rely upon the letter of the Chief,
Field Division, General Land Office, supra. The immedi-
ate answer is that made by the Court of Claims: the want
of power in the officer to enlarge the Act of March 3, 1875,
and to give rights in the public lands not conferred by it.

Judgment affirmed.

Mg. JusTicE McREYNOLDS took no part in the decision.

TAYABAS LAND COMPANY, ASSIGNEE AND SUC-
CESSOR OF VELASQUEZ ET AL. ». MANILA
RAILROAD COMPANY.

ERROR TO THE SUPREME COURT OF THE PHILIPPINE ISLANDS.
No. 331. Argued April 25, 1919.—Decided May 19, 1919.

Under §§ 246, 273, 496 and 497 of the Code of Civil Procedure of the
Philippine Islands, the Supreme Court of the Islands may review
the evidence touching the amount of an award reported by com-
missioners and accepted by the Court of First Instance in a con-
demnation case, and may find a different amount upon a prepon-
derance of the evidence and modify the judgment accordingly if
a motion for new trial has been made and exceptions taken as pro-
vided in the last-mentioned section. P. 24.

This court will accept a construction placed by the Supreme Court
of the Philippine Islands upon a local statute, if not clearly erro-




TAYABAS LAND CO. ». MANILA R. R. CO. 23
22. Opinion of the Court.

neous, and will assume that that court duly considered and weighed
the testimony and commissioners’ report on the facts. P. 27,

This court cannot examine questions of faet in a case coming from
the Philippine court on writ of error. Id.

32 Phil. Rep. 286, affirmed.

THE case is stated in the opinion.

Mr. David A. Baer, with whom Mr. A. S. Crossfield and
Mr. S. W. O’Brien were on the brief, for plaintiff in error.

Mr. Edward S. Bailey for defendant in error,

Mr. Justice McKENNA delivered the opinion of the
court.

A case of eminent domain exercised by the railroad
company to condemn twelve small parcels of land in
Lucena, Province of Tayabas, Philippine Islands, in
accordance with the petition of the railroad company.

In accordance with the statutory provisions three
commissioners were appointed to hear the parties and in-
spect the properties. They subsequently reported that
the parties had been heard and that they, the commis-
sioners, had inspected the properties and examined the
same ‘‘inch by inch.”

They made further detail of their proceedings, set forth
certain causes for the increase in value of the properties
in the four or five years preceding the hearing, even be-
fore the coming of the railroad to the town ‘“‘so that the
value of land near Cotta was quoted at P2.00 up per
square meter, according to the importance and situation
of the land,” but that the railroad had ‘‘undoubtedly
greatly influenced the rise in the prices of the same lands.”
They reported, however, that, taking into consideration
all the circumstances, benefits to the railroad and others,
they unanimously fixed the values of the pieces of prop-
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erty belonging to the parties who were first impleaded
in the cause. These values it is not necessary to give nor
to designate the properties to which they were attached,
for the reason that the ownership of the properties, part
before and part after the rendition of the commissioners’
report, had become vested in the Tayabas Land Com-
pany.

In accordance with the report judgment was rendered
in favor of the land company for P81,412.75, with inter-
est at the rate of 69, from the date of taking possession
of the land.

Motions for new trials were denied and the case was
taken to the Supreme Court of the Islands by the rail-
road company, and that court modified the judgment
by reducing the award for one of the parcels, containing
16,094 square meters, to the sum of P6,500, and the dam-
ages for the remaining parcels were fixed at the same pro-
portionate amount.

The land company says, however, that ‘“‘the prime
question involved in this entire case is in its last analysis
one of value, that is, what is a fair value of the land taken
by the railroad company for its railroad station at Lu-
cena?” That, indeed, is the ultimate inquiry, but it de-
pends, according to other contentions, upon the power
of the Supreme Court over the report of the commission-
ers and to review and consider the evidence. In other
words, the weight that was to be given to the report of the
commissioners as a matter of fact and law under § 246 of
the Code of Civil Procedure of the Islands and to the
findings of the Court of First Instance under §§ 273 and
497 of the same code.

Section 273 describes the elements that must be con-
sidered in determining in a case where ‘‘the preponder-
ance or superior weight of evidence on the issues involved
lies,” and § 497 provides for the extent of the power of the
Supreme Court to review and dispose of the case on ap-
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peal, and it is contended that the Supreme Court was
bound, as the Court of First Instance was, to decide by
the preponderance of the evidence determined in the same
way. This may be conceded, and to what extent the Su-
preme Court satisfied the requirement of the section we
shall presently consider after we have given attention
to the more insistent contention based on § 246, which
reads as follows:

“Upon the filing of such report in court, the court shall,
upon hearing, accept the same and render judgment in
accordance therewith; or for cause shown, it may recom-
mit the report to the commissioners for further report of
facts; or it may set aside the report and appoint new
commissioners; or it may accept the report in part and
reject it in part, and may make such final order and judg-
ment as shall secure to the plaintiff the property essential
to the exercise of his rights under the law, and to the

defendant just compensation for the land so taken; and
the judgment shall require payment of the sum awarded
as provided in the next section, before the plaintiff can
enter upon the ground and appropriate it to the public

It will be observed that an alternative power is pre-
sented, either to accept the report and render judgment in
accordance therewith or to make other dispositions of it
or upon it; the latter, however, in a very general way.
And the absence of detail encourages and gives some
plausibility to controversy, but it is resolved, we think,
against the contention of the land company by the anal-
ysis of the Supreme Court of the section. The court
points out, quoting the section, that it may ‘“‘accept the
report in part and reject it in part;”’ and it observed that
that situation alone might limit the court’s power if it
were not also empowered ‘‘to make such final order and
judgment as shall secure to the plaintiff the property
essential to the exercise of his rights under the law, and
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to the defendant just compensation for the land so taken.”
A comprehensive power, we may instantly say, and one
required to be exercised and adequate when exercised to
pass upon and finally adjudge the designated rights. And
it gives facility to the statute, substitutes for circumlocu-
tion and delay, directness and expedition, qualities that a
statute of eminent domain should possess.

The court further pointed out that the ‘‘‘final order
and judgment’ are reviewable by this court by means of
a bill of exceptions in the same way as any other ‘action,””
and decided besides that § 496 of the Code was applicable.
That section gives power in the exercise of appellate
jurisdiction to ““affirm, reverse, or modify any final judg-
ment, order, or decree of the Court of First Instance.”
And this discretion, the Supreme Court in the present
case decided, extends to cases of eminent domain and,
where § 497 of the Code providing for motions for new
trial had been complied with, it, the court, might ‘‘ examine
the testimony and decide the case by a preponderance of
the evidence; or, in other words, retry the case on the mer-
its and render such order or judgment as justice and equity
may require.”” The final conclusion of the court was,
rejecting the contention of appellants, that it had power
““to change or modify the report of the commissioners by
increasing or decreasing the amount of the award’” if the
facts of the case justified. And it was the conclusion of
the court that the facts so justified; and, after a review of
prior cases, it rejected the contention that its conclusion
was in conflict with them.

It will be observed, therefore, that the court considered
that it was under the same obligation to determine the
case by the preponderance of the evidence as was the
Court of First Instance, and discharging its obligation, that
is, in determining upon the weight of the evidence, its esti-
mate of the values of the properties taken by the railroad
was different from that of the Court of First Instance.
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We are brought back, therefore, to the consideration
of § 246 and the contention of plaintiff in error that under
it the Supreme Court had transcended its powers in reduc-
ing the values found and reported by the commissioners
and “‘erred in holding as a matter of law that appellants
were not entitled to recover the amount fixed by the com-
missioners,” they being the tribunal to hear the evidence
and view the premises, and that under § 246, their report
being filed, the court was required ‘‘upon hearing to ac-
cept the same and render judgment in accordance there-
with,” there being no cause shown, it is contended, for
recommitting the report or exercising any of the other
alternatives permitted by the section.

But, as we have seen, as to its power of action upon the
report of the commissioners the court differed radically
with the land company, and if we should, in deference to
the land company’s contention, admit there is ambiguity
in § 246, we should be unable nevertheless to reverse the
ruling of the Supreme Court of the Islands upon the local
statutes, and we must assume the court gave considera-
tion to all of the testimony and estimated the weight to be
assigned to the report and to the declaration of the com-
missioners that they had examined ‘““inch by inch’ the
properties involved. We say this only in passing. The
case is here on writ of error and we cannot examine ques-
tions of fact. Santos v. Roman Catholic Church, 212 U.
S. 463; Ling Su Fan v. United States, 218 U. S. 302, 308;
Harty v. Victoria, 226 U. S. 12; Gauzon v. Compafiia Gen-
eral &c., 245 U. S. 86, 88.

Errors of law besides those stated above are asserted.
For instance the company contends that the court used
the evidence that had been introduced to prove title as
evidence of value and, further, assigned too much strength
to it. Both propositions are too intimately associated
with and dependent upon the whole case to be estimated
in separation. The court’s consideration, therefore, or its
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judgment upon them we cannot disturb. Indeed, the
contention of the land company is but an instance of its
broader contention of want of power in the Supreme
Court to review the findings of the Court of First Instance
or to disregard the report of the commissioners. Accept-
ing the decision of the court upon those propositions, we
necessarily affirm its judgment.

Judgment affirmed.

MRg. JusTicE BRANDEIS concurs in the result.

JOSEPH SCHLITZ BREWING COMPANY ». HOUS-
TON ICE & BREWING COMPANY ET AL.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
FIFTH CIRCUIT.

No. 326. Submitted April 24, 1919.—Decided May 19, 1919.

A manufacturer of beer cannot claim the exclusive right to use brown
bottles with brown labels; but their adoption by a competitor may
contribute to a wrongful deception if combined with an imitative
inscription.

Held, that defendant’s label was so dissimilar to plaintiff’s in shape,
script, meaning, and mode of attachment, that it could not be said
to add appreciably to any deception that might arise from the
brown color of label and bottle.

241 Fed. Rep. 817, affirmed.

TuE case is stated in the opinion.

Mr. Russell Jackson for petitioner. Mr. John W. Mc-
Millan was on the brief.

Mr. H. M. Garwood for respondents. Mr. Jesse Andrews
and Mr. Walter H. Walne were on the brief.
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MR. Justick HoLmEs delivered the opinion of the court.

This is a bill in equity brought to restrain the use of a
trade-mark alleged to infringe the plaintiff’s or at least to
be used in a way that is calculated to deceive and unfairly
to interfere with the plaintiff’s good will. Both Courts
have found for the defendant, 241 Fed. Rep. 817, 154 C.
C. A. 519, so that the only question that we shall consider
is whether upon inspection it can be said as matter of law
that the admitted acts of the defendant are a wrong of
which the plaintiff can complain.

Both parties sell beer in brown bottles with brown labels
and the plaintiff conceded below and still with some un-
willingness seems to concede that, although perhaps it
first introduced them in this connection and this place,
it cannot claim the brown bottle, the brown label, or the
two combined. These could be used without a warning,
such as sometimes is required, that the beer was not the
plaintiff’s. The only question is how the additional ele-
ment, the form of the inscription, should be treated. It
often is said that the plaintiff must show a deception aris-
ing from some feature of its own not common to the pub-
lic. United States Tobacco Co. v. McGreenery, 144 Fed.
Rep. 531, 532, cited by the Court below. But so stated
the proposition may be misleading. It is not necessary
that the imitation of the plaintiff’s feature taken alone
should be sufficient to deceive. It is a fallacy to break the
fagot stick by stick. It would be enough if taken with the
elements common to the public the inscription accom-
plished a result that neither would alone. New England
Awl & Needle Co. v. Marlborough Awl & Needle Co., 168
Massachusetts, 154, 156.

But it is true that the unlawful imitation must be what
achieves the deception, even though it could do so only on
the special background lawfully used. The question
again narrowed is whether that is the case here. The
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shape of the defendant’s label is different from the plain-
tiff’s; the script upon it not only is wholly different from
the other in meaning, to one who reads the two, but hardly
can be said to resemble it as a picture. The two labels are
attached to the bottles in quite unlike modes. The Schlitz
is applied in a spiral around the length of the bottle so as
to make the ends of the label parallel to the sides of the
glass. The defendant’s is pasted around the bottom of
the bottle in the usual way. This diversity of itself ren-
ders mistake unlikely. If there were deception it seems to
us that it would arise from beer and brown color and that
it could not be said that the configuration appreciably
helped. Coats v. Merrick Thread Co., 149 U. S. 562, 573.
Beyond stating the principles to be applied there is little
to be said except to compare the impression made by the
two, or, if that form of statement is preferred, the memory
of Schlitz with the presence of the defendant’s bottles
as marked.

Decree affirmed.

Mg. Justicke McKenna and Mgz. Justice Priney
dissent.

COLEMAN, SURVIVING ADMINISTRATRIX OF
COLEMAN, ». UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.
No. 343. Argued April 29, 1919.—Decided May 19, 1919.

A tax demanded and paid under § 29 of the War Revenue Act of
June 13, 1898, c. 448, 30 Stat. 448, on a contingent beneficial in-
terest not vested prior to July 1, 1902, contrary to the Refunding
Act of June 27, 1902, c. 1160, § 3, 32 Stat. 406, is a tax ““erroneously
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collected” within the meaning of the Act of July 27, 1912, c. 256,
37 Stat. 240, although the payment was without protest or reserva-
tion, and under that act the right to a refund is barred if the claim
was not presented to the Commissioner of Internal Revenue on or
before January 1, 1914.

53 Ct. Clms. 628, affirmed.

THE case is stated in the opinion.
Mr. H. T. Newcomb for appellant.
The Solicttor General for the United States.

Mgr. Justice HorMmEs delivered the opinion of the
court.

This is a suit to recover $6,721.71 paid for a tax upon
the distributive shares of the children of Walter H. Cole-
man in his personal property. The tax was demanded and
paid under the Act of June 13, 1898, c. 448, § 29, 30 Stat.
448, 464, 465. The later Act of June 27, 1902, c. 1160,
§ 3, 32 Stat. 406, directed the refunding of so much of
such taxes ‘‘as may have been collected on contingent
beneficial interests which shall not have been vested prior
to July first,” 1902, and forbade a tax to be imposed upon
such an interest. On July 1, 1902, Coleman was dead but
his debts had not been paid, the year allowed for the proof
of claims against his estate had not expired, and the ex-
penses of administration had not been ascertained. There-
fore, it is said, the interest of his children still was con-
tingent. United States v. Jones, 236 U. 8. 106. McCoach
v. Pratt, 236 U. S. 562. The tax was collected on May 29,
1903. On March 17, 1914, the claimants applied to the
Collector of Internal Revenue and through him to the
Commissioner of Internal Revenue to refund it. The ap-
plication was rejected and on March 9, 1916, the claimant
began this suit. The Court of Claims held that it was
barred by the Act of July 27, 1912, c. <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>