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SUPREME COURT OF THE UNITED STATES.
AvrotMENT oF JusTices, OcTtoBER TERM, 1916.!

OrpER: There having been an Associate Justice of this
court appointed since the adjournment of the last term,

It is ordered, That the following allotment be made of the
Chief Justice and Associate Justices of this court among
the circuits agreeably to the act of Congress in such case
made and provided, and that such allotment be entered
of record, viz:

For the First Circuit, OLrvER WEeNDELL HoLMEs,
Associate Justice.
For the Second Circuit, Louis D. BRANDEIS, Associate

Justice.

For the Third Circuit, MarrLoN PiTNEY, Associate
Justice.

For the Fourth Circuit, Epwarp D. Waite, Chief
Justice.

For the Fifth Circuit, J. C. McREYNOLDS, Associate
Justice.

For the Sixth Circuit, WirLLtam R. Day, Associate
Justice.

For the Seventh Circuit, Joun H. CLARKE, Associate
Justice.

For the Eighth Circuit, WiLLis VAN DEVANTER, Asso-
ciate Justice.

For the Ninth Circuit, JosepH McKENNA, Associate
Justice.

October 30, 1916.

1 For next previous allotment see 241 U. S, p. iv.




TABLE OF CASES REPORTED

Abrams, Rieger v.

Ackerman Co. ». Thum Co

Akron, City of, Sears, Trustee, v. :

Alaska Pacific S S. Co v. Industrlal Accident Comm.
of California j

Alexander, Admr., Great Northern Ry .

Allen ». Chicago & Alton R. R. . :

American Graphophone Co., Boston Store of
Chicago v. ]

American Metal Co., Rlcaud v. :

American Refrlgerator Transit Co., Emery &
Co. ». ;

American Tobacco Co People S Tobacco Co Vs

American Valve & Meter Co., Fairbanks, Morse &
Co. v.

Amie v. Universal Transportatlon Co ; \

Anderson County, International & Great Northern
Ry. v.

Andrews, Executrix, v. Hendrlckson

Andrews, Executrix, ». John Nix & Co.

Anicker ». Gunsburg et al., Admrs.

Ankeny, Executrix, Denee v.

Arkansas, State of, ». State of Tennessee

Armour & Co. ». Commonwealth of Virginia .

Association of the Bar, City of New York, Rouss v.

Baker, Berg .

Baltimore & Ohio R. R 0 Smlth ;
Bar Association, City of New York, Rouss ..
Barber, Admx., Harmon et al., Receivers, v. .
Bathgate, United States v. .




vi TABLE OF CASES REPORTED.

PAGE

Beard v. Payne . x ; 7 g 3 . 666
Beaven, Stuart, Trustee, v. . A ! SO0
Benner Line, Pendleton ». . : : : . 353
Berg . Baker : : : L . 661
Bethlehem Steel Co. ». Umted States : : 523
Bilby v. Stewart ; ) ! NE255
Birdseye v. Woods, Police Commr . A TEIGOT
Birge-Forbes Co. ». Heye . ; : . SHET6
Blymyer, Ex parte . 652
Board of Supervisors, Greene County, Iowa Harker
Admr., v. . 673
Board of Trade City of Chlcago . Umted States 231
Bone v. Comm1ss1oner of Marion County . . 660
Boston & Maine R. R. ». Piper . : 439
Boston Store of Chicago v. American Graphophone
(Blosaaiis : : : : ; . 8
Brader ». James ; i : : : S
Brogan v. National Surety Co : 257
Brooklyn FEastern District Terminal, L1verpool
Brazil & River Plate Steam Nav. Co. v. . . 673
Bryan v. Louisville & Nashville R. R. . . 651, 664
Bunch ». Maloney, Trustee . p ; : . 658
Burckhauser, United States ». . ; : . 220
Burgess, Talley . ; ! 5 ; X . 104
California Industrial Accident Comm., Alaska
Pacific S. S. Co. v. : 648
California Industrial Accident Com.m Steamsh1p
Bowdoin Co. ». . 648
California Industrial Accldent Comm Wh1te Gulch
Mining Co. ». . 671
Capital Savings Bank & Trust Co 0. Inha.bltants of
Town of Framingham . : : . 662
Cave v. State of Missouri ex rel. N ewell 3 . 650
Central of Georgia Ry. v. Deloach ’ ’ . 655
Central Leather Co., Oetjen v. . . SO0

Chambers, Controller Ford Motor C‘o v. . G




- TABLE OF CASES REPORTED.

Cheney Bros. Co. v. Commonwealth of Massachu-
setts :

Chicago, City of, New York Central B R v

Chicago & Alton R. R., Allen v.

Chicago Board of Trade v. United States .

Chicago, Burlington & Quincy R. R. v. St. Paul Assn
of Commerce

Chicago, Kalamazoo & Sagma,w Ry v, Kmdle-
sparker s

Chicago, Milwaukee & St Paul Ry 2 Martm,
Admx., v. .

Chicago, Mﬂwaukee & St Paul Ry “ Parmelee,
Admx., v. . >

Chicago & Northwestern Ry v. Unlted States

Chicago, Rock Island & Pacific Ry., Marshall ». .

Chicago, Rock Island & Pacific Ry. v. Ray, Admx.

Chicago Short Line Ry., Curran . :

Christy, Admx., Pryor et al., Receivers, v.

Cincinnati Northern R. R. v. Guy

Cissna ». State of Tennessee

Citizens Bank of Michigan City, Indlana, 0. Opper—
man .

Clara City, Vlllage of State of anesota, ex rel
Great Northern Ry. v. ’ ;

Clark Constr. Co., Knotts v.

Cleveland, City of v. Nichols .

Collard, Admr v. Pittsburgh, Cmcmnatl, Chlcago
& St. Louls Ry. 5 :

Commissioner of Marion County, Bone v.

Commonwealth Trust Co. of Pittsburgh o. F1rst—
Second National Bank of Pittsburgh

Compagnie de Commerce et de Navigation d’ Extreme
Orient v. Hamburg-Amerika Packetfahrt Ac-
tiengesellschaft

Compania Palomas de Terrenos y Ganados . Lm-
dauer .

Consolidation Coal Co v. Salyer, Admx

vii
PAGE

147
673
666
231

679
657
649

658
512
678
662
655
656
668
289

673
434
666
668

653
660

675

676

670
669




viii TABLE OF CASES REPORTED.

. PAGE

Coons, United States v. :

Cooper Grocery Co. v. Penland, Trustee

Cooper Hewitt Electric Co. ». General Electric Co

Cooper Hewitt Electric Co., General Electric Co. v.

Corporation Comm., Commonwealth of Virginia
ex rel., Dalton Adding Machine Co. . !

Corporation Comm., Commonwealth of Virginia
ex rel., General Rallway Signal Co. .

Covmgton City of, ». South Covington & Cmcmnatl
Street Ry. Co.

Craig Mountain Lumber Co v. Sumey :

Cramp & Sons Ship & Engine Bldg. Co. v. Interna-
tional Curtis Marine Turbine Co. X

Creveling v. Newton, Commr. of Patents

Cudahy Packing Co. ». State of Minnesota

Curran ». Chicago Short Line Ry. :

Curtis Marine Turbine Co., Cramp & Sons Shlp &
Engine Bldg. Co. ». : ! y :

Dakota Central Tel. Co., City of Mitchell v.

Dalton Adding Machine Co. v. Commonwealth of
Virginia ez rel. State Corporation Comm.

Dashiell, Trustee, v. Fitzhugh, Trustee

Deloach, Central of Georgia Ry. v.

Denee v. Ankeny, Executrix

Denver, City and County of, v. Denver Umon Water
Coitsr.

Denver & Rio Grande R R Equltable Trust Co
of New York, Trustee . :

Denver Union Water Co. . Clty and County of
Denver ; ’ :

Devlin, Navy Yard Route . .

Diamond Iron Works, Filer & Stowell Co .

Dickinson, Receiver, v. Stiles

Dickinson ». Thum Co. : ;

District of Columbia, Sheckels, Executnx, v.

Dodge, New York Life Ins. Co. ».

220
670
668
676

498
500

413
667

28
660
450
655

28
396

498
674
655
208

178
672

178
678
676
631
664
338
357



g MO W e e g, >

e e S T S

e uaah Sk bl i i T,

TABLE OF CASES REPORTED.

Donaldson, Admx., Great Northern Ry. .
Dowell, Hallagan v. : . 3

Egan v. McDonald

Eiger v. Garrity . ] : ’ 3 2

Ellington & Guy, Inc., United States, suing for,
Hopkins, Receiver, v.

Emery & Co. v. American Refngerator Trans1t Co

English, Sutton ».

Equitable Trust Co. of New York Trustee Den-
ver & Rio Grande R. R. ». 3 : .

Erie R. R. ». Hilt

Erie R. R. ». Shuart

Evans, Receiver, v. National Bank of Savannah

Ezx parte Blymyer

Ex parte Sigelschiffer . :

Ex parte Slater, Public Admr.

Ezx parte United States

Fairbanks, Morse & Co. v. American Valve & Meter
Co.. 7. X ; : . )

Farrell, United States B2 s

Filer & Stowell Co. ». Diamond Iron Works :

First National Bank of Montgomery, Ala., Mary-
land Casualty Co. v. .

First-Second National Bank of Plttsburgh Com-
monwealth Trust Co. of Pittsburgh .

Fitzhugh, Trustee, Dashiell, Trustee, v.

Foote & Co. v. Harrington, Governor

Ford Motor Co. ». Chambers, Controller

Forgy, McClintic-Marshall Constr. Co. v.

Framingham, Inhabitants of Town of, Capital Sav-
ings Bank & Trust Co. . A ; Y

Gaines & Co., Rock Spring Distilling Co. v. .
Garrity, Elger Vi
General Electric Co. v. Cooper Hew1tt Electrlc Co

ix
PAGE

121
678

227
97

655
634
199

672
660
659
670
652
654
128
679

674
220
676

670

675
674
657
647
662

662
312

97
676




X TABLE OF CASES REPORTED.

General Electric Co., Cooper Hewitt Electric Co. v.

General Electric Co., Macbeth-Evans Glass Co. .

General Railway Signal Co. ». Commonwealth of
Virginia ex rel. State Corporation Comm.

Glasgow Navigation Co. v. Munson S. S. Line

Goldman, Trustee, Graysonia-Nashville Lumber
Co. v. ’ . : F ; ; '

Goldsmith ». Meyer . : : ¢ s 671,

Goudy ». Hansen, Executor 3

Grafton, Melkleham v.

Grand Lodge &ec. Masons of M1s31ss1pp1 0. Vlcksburg
Lodge, No. 26 . . .

Grand Trunk Western Ry. ». Unlted States J

Grant, Executor, Gutierrez v. : ?

Graysonia-Nashville Lumber Co. uv. Goldman,
Trustee :

Great Northern Ry. v. Alexander Admr

Great Northern Ry. ». Donaldson, Admx. .

Great Northern Ry., John Gund Brewing Co. v.

Great Northern Ry. ». State of Minnesota ex rel.
Village of Clara City

Greene County, Iowa, Board of Supemsors Harker
Admr., v. .

Guaranty Trust Co. of New York v. ngdom of
Roumania k

Gulf, Colorado & Sa.nta Fe Ry v. State of Texas

Gund Brewing Co. v. Great Northern Ry.

Gunning v. Morrison . 2 g

Gunsburg et al., Admrs., Amcker .

Gutierrez v. Grant Executor :

Guy, Cincinnati Northern R. R. v.

Hadley, Admr., Union Pacific R. R. v.

Hallagan . Dowell A

Hamburg-Amerika Packetfahrt Actlengesellschaft
Compagnie de Commerce et de Navigation
d’Extreme Orient v.

PAGE

668
659

500
647

663
678
667
665

668
652
679

663
276
121
651

434
673

663

58
651
208
110
679
668

330
678

676




TABLE OF CASES REPORTED.

Hamburg-Amerikanische-Packetfahrt Aktien-Gesell-
schaft ». United States 3 ; :

Hansen, Executor, Goudy v. v

Hardy ». Shepard & Morse Lumber Co Clmt

Harker, Admr., ». Board of Superwsors Greene
County, Iowa 4 A

Harmon et al., Receivers, v. Barber Admx

Harrington, Governor Foote & Co. v.

Harris ». United States

Hendrickson, Andrews, Executnx v.

Heye, Birge-Forbes Co. .

Hilt, Erie R. R. v. .,

Holhs v. United States .

Holloway, Admr., Louisville & Nashvﬂle R R

Hongkong & Shanghai Banking Corp., Joaquin
Ibanez de Aldecoa y Palet v. ;

Hongkong & Shanghai Banking Corp., Zoilo Ibanez
de Aldecoa y Palet v.

Hopkins, Receiver, ». United States, sulng for
Ellington & Guy, Inec. ;

Houston Ice & Brewing Co., Joseph Schhtz Brewmg
Co. v. .

Huller ». State of New Mexwo ex rel N orthwestern
Colonization & Improvement Co.

Ibanez de Aldecoa y Palet, Joaquin, ». Hongkong &
Shanghai Banking Corp

Ibanez de Aldecoa y Palet, Zoilo, v. Hongkong &
Shanghai Banking Corp ]

Idaho, State of, Omaechevarria v. .-

Illinois Central R. R. v. Lanis, Admx. .

Illinois Central R. R. v. Skmner Admzx. 4

Industrial Accident Comm. of California, Alaska
Pacific S. 8. Co. ».

Industrial Accident Comm. of Cahforma, Steamshlp
Bowdoin Co. ».

xi

PAGE

662
667
669

673
666
657
675
273
676
660
672
525
627
621
655
659

667

627

621
343
652
663

648

648




xil TABLE OF CASES REPORTED.

Industrial Accident Comm. of California, White
Guleh Mining Co. .

Inhabitants of Town of Franungham Capltal Sav-
ings Bank & Trust Co. ». .

Interboro Brewing Co. v. Standard Brewmg Co of
Baltimore

Internal Improvement Fund State of Florlda
Showalter v.

International Curtis Marme Turblne Co Cramp &
Sons Ship & Engine Bldg. Co. v.

International & Great Northern Ry. v. Anderson
County .

International Paper Co. v. Commonwealth of Massa—
chusetts

Interstate Commerce Com.mlssmn Umted States
ex rel. Louisville Cement Co. v.

Ireland v. Woods, Police Commr.

Irwin, Collector of Internal Revenue, Renssaelaer
& Saratoga R. R. ».

Jackson, Smith, Auditor, ». .

James, Brader . )

Joaquin Ibanez de Aldecoa y Palet 0. Hongkong &
Shanghai Banking Corp. : ¢

John Gund Brewing Co. v. Great Northern Ry

Joseph Schlitz Brewing Co. v. Houston Ice & Brew-
ing Co. % . g . a ¢

Kansas City, Municipal Securities Corp. v.
Kindlesparker, Chicago, Kalamazoo & Saginaw Ry v.
Klayer, United States v. , : . :
Knoell ». United States

Knotts ». Clark Constr. Co..

Krueger v. United States . L

Lane, Secy. of the Interior, v. Morrison
Lane, Secy. of the Interior, Shaw v.

PAGE
671
662
677
680

28
424
135

638
323

671

388
88

627
651

659

63
657
220
648
666

69

214
672

==




TABLE OF CASES REPORTED.

Lanis; Admx., Illinois Central R. R. ». .

Lim v. Umted States .

Lindauer, Compania Palomas de Terrenos y Gana—
dos . .

Liverpool, Brazil & Rlver Plate Steam Nav Co v.
Brooklyn Eastern Distriect Terminal

Locomobile Co. of America ». Commonwealth of
Massachusetts

Lott, Mississippi Central R. R il

Lou1sv1lle Cement Co., United States ex rel
Interstate Commerce Commission . ; g

Louisville & Nashville R. R., Bryan v. . RO

Louisville & Nashville R. R. v. Holloway, Admr.

McClintic-Marshall Constr. Co. ». Forgy

MecCurdy, County Treasurer, v. United States

MecDonald, Egan v. g :

MecDonald, Clmt. Sandberg 0.

McKnight ». State of New Mexico

Macbeth-Evans Glass Co. v. General Electrlc Co.

Magy et al., Co-partners, Waite et al., Board of Tea
Appeals . s

Malley, Collector of Internal Revenue West End
Street Ry. Co. v. . ) : : 3

Maloney, Trustee, Bunch v.. i

Manufacturers Ry Co. v. United States

Marconi Wireless Tel. Co. ». Simon

Marion County, Commr. of, Bone ». .

Marshall ». Chicago, Rock Island & Pacific Ry i

Martin, Admx., v. Chicago, Milwaukee & St. Paul
Ry ;

Maryland Casualty Co . Flrst Nat1onal Bank of
Montgomery, Ala. .

Masons of Mississippi, Grand Lodge &c . Vwks-
burg Lodge, No. 26 :

Massachusetts, Commonwealth of, Cheney Bros
Co. .




xiv TABLE OF CASES REPORTED.

PAGE
Massachusetts, Commonwealth of, International

Paper Co. v. 3 135
Massachusetts, Commonwealth of Locomobﬂe Co

of America v. : . ] i . . 146
Meikleham ». Grafton : : ; : . 665
Memorial Hospital Assn., Monongahela City, Pa.,

Paterlini v ’ X v ; ; . 665
Meyer, Goldsmlth v. i . 677, 678
Michigan Central R. R. » Umted States ; . 663
Miner, Stadelman ». . . 311, 544
Mlnnesota State of, Cudahy Packmg Co T . 450
Minnesota, State of, ex rel. Village of Clara City,

Great Northern Ry. ». : . . . 434
Mississippi Central R. R. ». Lott . : . . 680
Missouri, State of, ex rel. Newell, Cave v. . . 650
Mitehell, City of, v. Dakota Central Tel. Co. . 396
Montgomery v. Woods, Police Commr. ] . 656
Moore, Moss v. . : 3 : ! : . 654
MOI‘I‘ISOII Gunning ». . 2 : . 208
Morrison, Lane, Secy. of the Intenor 3 . 214
Moss v. Moore . : A . 654
Munieipal Securities Corp. v. Kansas Clty : TR (2
Munson 8. 8. Line, Glasgow Navigation Co.». . 647
National Bank of Savannah, Evans, Receiver, v. . 670
National Surety Co., Brogan ». . 4 : . 257
Navy Yard Route v. Devlin y S ) . 678
Nelson v. Southern Ry. K » y ; . 253
New v. United States 2 : . 665
Newell, State of Missouri ex rel., C‘ave . g 650
Newell et al., Commrs., Puget Sound Traction, L. &

P. Co. v . 649
New Mexico, State of exr rel Northwestern Colo-

nization & Improvement Co., Huller v. . e80T
New Mexico, State of, McKm'ght PRt ; .- 653,
Newton, Commr. of Patents, Creveling v. . . 660

New York Central R. R. v. City of Chicago . . 673




TABLE OF CASES REPORTED.

New York City Bar Association, Rouss v.

New York Life Ins. Co. ». Dodge

Nichols, City of Cleveland . ;

Nielsen v. Rhine Shipping Co., Clmt.

Nix & Co., Andrews, Executrix, v.

Northern Pamﬁc Ry. ». Wlsmer

Northwestern Colonization & Improvement Co
State of New Mexico ex rel., Huller v.

Oetjen v. Central Leather Co.

Omaechevarria v. State of Idaho .

Opperman, Citizens Bank of Michigan Clty, Indl-
ana, v.

Oregon Short Lme R 345 Salt Lake Investment
Co. v. )

Oregon-Washington R R. & Nav Co v. Thurston
County, Washington ; ; .

Palomas de Terrenos y Ganados, Compania, v.
Lindauer .
Parmelee, Admx., 0. Chlcago Mllwaukee & St Paul

Ry. 4+
Paterlini v. Memonal Hosp1tal Assn Monongahela
City, Pa. . ‘ g .

Patterson ». United States g

Payne, Beard v. . )

Pendleton v. Benner Line .

Penland, Trustee, Cooper Grocery Co. v.

People’s Tobaeco Co. v. American Tobacco Co.

Peterson v. United States

Pickering, Collector of Internal Revenue Redpath
Lyceum Bureau v. : 5 ’ .

Piper, Boston & Maine R. R. v. . .

Pittsburgh, Cincinnati, Chicago & St. Louls Ry i
Collard, Admr., v. . X

Pryor et al. Recelvers, 0. Chrlsty, Ad.mx

Xv

PAGE

661
357
668
669
273
283

667

297
343

673
446

678

670
658

665
672
666
353
670

79
661

677
439

653

| 656




xvi TABLE OF CASES REPORTED.

Pryor et al., Receivers, v. Williams
Puget Sound Traction, L. & P. Co. ». Newell et al
Commrs. : : : : 3

Ray, Admx., Chicago, Rock Island & Pacific Ry. ».

Redpath Lyceum Bureau v. Pickering, Collector of
Internal Revenue :

Renssaelaer & Saratoga R. R. ». Irwm Collector of
Internal Revenue ; :

Rhine Shipping Co., Clmt., Nlelsen 0.

Ricaud v. Amencan Metal Co

Rieger v. Abrams .

Rock Spring Distilling Co. v. Games & Co

Roper, First Asst. Postmaster General, Wells v.

Roumania, Kingdom of, Guaranty Trust Co. of New
York o. g

Rouss v. Association of the Bar Clty of New York

Rudbach, South Coast S. S. Co. v. > ;

Saalfield, Admr., ». United States .

St. Paul Assn of Commerce, Chicago, Burhngton &
Quincy R. R. v,

Salt Lake Investment Co. v. Oregon Short Lme R. R

Salyer, Admzx., Consolidation Coal Co. v. :

Sandberg v. McDonald Clmt.

San Francisco, City and County of, Sprmg Valley
Water Co. v. : : :

Sanger v». Woodward

Schider, United States v.

Schlitz Brewing Co. v. Houston Ice & Brewmg Co

Sears, Trustee, v. City of Akron

Second National Bank of Cincinnati, Ohlo Sterrett
Receiver, v

Shaw v. Lane, Secy of the Intenor .

Sheckels, Executrlx v. District of Columbia .

Shenk, Tatum Bros. Real Estate Co. v.. :

Shepard & Morse Lumber Co., Clmt., Hardy v.

PAGE

660
649
662
677

671
669
304
661
312
335

663
661
671

610

679
446
669
669

391
674
519
659
242

668
672
338
664
669




TABLE OF CASES REPORTED.

Showalter ». Trustees, Internal Improvement Fund,
State of Florida

Shuart, Erie R. R. v.

Sigelschiffer, Ex parte .

Simon, Marconi Wireless Tel. Co b 0T

Skinner, Admx., Illinois Central R. R. v.

Slater, Public Admr., Ezx parte

Smith, Baltimore & Ohio R. R. ».

Smith, Auditor, ». Jackson . )

Smith ». Washington-Southern Ry.

Soldana, United States v.

South Coast S. S. Co. . Rudbach

South Covington & Cincinnati Street Ry Co Clty
of Covington v. . | :

Southern Ry., Nelson v.

Spear v. United States :

Spring Valley Water Co. ». City a.nd County of San
Francisco . ! v : p ; :

Stadelman ». Miner . . 311,

Standard Brewing Co. of Baltlmore Interboro Brew-
ing Co. v. ;

Steamship Bowdoin Co v, Industrial Accident
Comm. of California

Sterrett, Receiver, v. Second Natlonal Bank of Cln—
cinnati, Ohio

Stewart, Bilby v. J

Stiles, Dickinson, Receiver, v.

Stuart Trustee, v. Beaven .

Sumey, Craig Mountain Lumber Co. ..

Sutton v. English

Talley v. Burgess :

Tatum Bros. Real Estate Co v, Shenk

Taylor ». United States :
Tea Appeals, Board of, v. Macy et al., Co—partners
Tennessee, State of, State of Arkansas v.
Tennessee, State of, Cissna .




Xvill TABLE OF CASES REPORTED.

Texas, State of, Gulf, Colorado & Sante Fe Ry. v. .

Thompson, Admr., ». United States .

Thum Co., Ackerman Co. v.

Thum Co., Dickinson v». .

Thurston County, Washington, Oregon—Washmgton
R. R. & Nav. Co. ». ¢

Trustees, Internal Improvement Fund State of
Florlda Showalter v.

Union Pacific R. R. v. Hadley, Admr.

United States v. Bathgate .

United States, Bethlehem Steel Co. v, . ]

United States, Board of Trade, City of Chlcago vy,

United States v. Burckhauser 3

United States, Chicago & Northwestern Ry. ».

United States v. Coons : 3 ;

United States, Ex parte

United States v. Farrell ; "

United States, Grand Trunk Western Ry i 4

United . States Hamburg-Amerikanische-Packet-
fahrt Aktien—Gesellschaft . . 2

United States, Harris ».

United States, Hollis v.

United States, suing for Ellington & Guy, Inc Hop-
kins, Receiver, v. .

United States ex rel. Loulsvﬂle Cement Co 0. Inter-
state Commerce Commission

United States v. Klayer

United States, Knoell v.

United States, Krueger .

United States, Lim v. . A

United States, McCurdy, County Treasurer

United States, Manufacturers Ry. Co. v.

United States, Michigan Central R. R. ».

United States, New . ; :

United States, Patterson ».

United States, Peterson v,




TABLE OF CASES REPORTED.

United States, Saalfield, Admr., v.
United States v. Schider

United States v. Soldana

United States, Spear v.

United States, Taylor v.

United States, Thompson, Admr 0.
United States ». Uricho 3
United States v. Veeder

United States v. Weitzel

United States v. Whited & Wheless Ltd
United States, Yanyar ».

Universal Transportation Co., Amle .
Upper Hudson Stone Co. v. Whlte
Uricho, United States v. :

Veeder, United States v.

Viavi Co v. Vimedia Co. .

Vicksburg Lodge, No. 26, Grand Lodge &c Masons
of Mississippi v. ; X ) L

Vimedia Co., Viavi Co. ». :

Virginia, Commonwealth of, Armour & Co .
Virginia, Commonwealth of ex rel. State Corpora-
tion Comm., Dalton Adding Machine Co. v.
Virginia, Commonwealth of, ex rel. State Corpora-
tion Comm., General Railway Signal Co. .
Virginia, Commonwealth of, ». State of West Vir-
ginia . 1 ¢ ! L :

Waite et al., Board of Tea Appeals, v. Macy et al., Co-
partners ; :

Washmgton—Southern Ry Smlth v

Weitzel, United States v. .

Wells ». Roper, First Asst. Postmaster General

West End Street Ry. Co. v. Malley, Collector of
Internal Revenue 2

West Virginia, State of, Commonwealth of V1r—
ginia v, 3 : ; : : :

X1X

PAGE

610
519
530
667
654
547
220
675
533
552
649
675
665
220

675
664

668
664
498
500
565
606
650
533
335
671

565




XX TABLE OF CASES REPORTED.

White, Upper Hudson Stone Co. v. :

White Gulch Mining Co. ». Industrial Acc1dent
Comm. of California . :

Whited & Wheless, Ltd., United States 0.

Williams, Pryor et al., Recelvers v.

Wismer, Northern Paciﬁc Ry. v.

Woods, Police Commr., Birdseye v.

Woods, Police Commr., Ireland v.

Woods, Police Commr., Montgomery v.

Woodward, Sanger v.

Yanyar v. United States

Zoilo Ibanez de Aldecoa y Palet v. Hongkong &
Shanghai Banking Corp. : ;

PAGE

665

671
552
660
283
657
323
656
674

649

621




TABLE OF CASES
CITED IN OPINIONS.

PAGE

Adams ». Tanner, 244 U. S.
590

Adams Express Co. ». Cron-
inger, 226 U. S. 491 443, 444

Adams Express Co. ». Ohio,
165U. S. 194; 166 U. S. 185 453

Adirondack Ry. v. New York,
176 U. 8. 335

Adkins ». Arnold, 235 U. S.
417

Alabama v. Georgia, 23 How.
505

Alabama Great So. Ry. ».
Thompson, 200 U. S. 206 281

Allgeyer v. Louisiana, 165 U.
S. 578 373, 385, 387

American Banana Co. w.
United Fruit Co., 213 TU.
S. 347 303, 309

American Car & Foundry
Co. v. Kettelhake, 236 U.
S. 311

American Fur Co. v. United
States, 2 Pet. 358

American Refrigerator Co. 0.
Hall, 174 U. 8. 70

American School Magnetic
Healing v. McAnnulty, 187
U.S.94

Amy v. Dubuque, 98 U. S.
470 644

Anaconda Copper Mining
Co. v. Chicago & Erie R.
R:;19:T. C./C. 592

Anderson v. United States,
171 U. S. 604

Andrews ». United States,
162 U. S. 420

374

250
107

591

281
531

453

338

641
241

543

PAGE
Appleby ». Buffalo, 221 U.

S. 524
Appleton Water Works Co.

v. Railroad Comm., 154

Wis. 121
Appleyard ». Massachusetts,

203 U. S. 222
Arkansas v. Tennessee, 246

U. 8. 158 291, 293, 295,

296, 297, 592
Arkansas Bldg. & Loan Assn.

v. Madden, 175 U. S. 269 647
Ashley v. Ryan, 153 U. S. 436 197
Atchison, T. & S. F. Ry. .

Robinson, 233 U. 8. 173
Atchison, T. & S. F. Ry. .

United States, 244 U.8.336 518
Atlantic Coast Line R. R. v.

Mazursky, 216 U. S. 122 633
Atlantic Coast Line R. R. .

Wharton, 207 U. S. 328 60
Ayers v. Watson, 113 U. S.

594
Bacon ». Rutland R. R., 232

U.S. 134
Bacon ». Walker, 204 U. S.

311 345, 346
Bagley v. General Fire Ex-

tinguisher Co., 212 U. 8.

477
Baltic Mining Co. v. Massa-

chusetts, 231 U, S. 68 143,

145, 152, 157, 511
Balt. & Ohio R. R. ». Whit-

acre, 242 U.S.169 650,

653 ,659
Bank of United States ». Hal-
stead, 10 Wheat. 57

(xxi)

654

198
656

444

280

610

651

591




TABLE OF CASES CITED.

PAGE
Barney ». Keokuk, 94 U. S.

324
Barney v. Latham, 103 U. 8.

205
Barrow 8. 8. Co. ». Kane, 170

U. S. 100
Bateman ». Covington, 90

Ky. 390 421
Bates ». Clark, 95 U. S. 204 531
Bauer ». 0’Donnell, 229 U. S.

1 22, 24, 25
Beaconsfield, The, 158 U. S.

503
Belknap ». Schild, 161 U. 8.

10 39, 338
Berea College ». Kentucky,

211 U. S. 45
Bertholf ». O'Reilly, 74 N. Y.

509
Bessolo ». Los Angeles, 169

Pae. Rep. 372
Biddinger v. Commissioner of

Police, 245 U. S. 128
Bilby ». Stewart, 246 U. S.

255 654, 657
Bistline ». United States, 229

Fed. Rep. 546
Blair ». Chicago, 201 U. 8.

400 412, 423
Blinn Lumber Co. ». South-

ern Pac. Co., 18 I. C. C.

430 641, 643
Board of Trade v. Christie

Grain & Stock Co., 198 U.

S. 236
Bobbs-Merrill Co. v. Straus,

210 U. S. 339 223
Boettler ». Akron, 93 Oh. St.

490 251
Bohall ». Dilla, 114 U. S. 47 118
Boise Artesian Water Co. v.

Boise City, 213 U. S. 276 647
Bond ». Hume, 243 U. S.

15 384
Boston & Maine R. R. v

Hooker, 233 U. 8. 97
Brade: v. James, 246 U. S. 88

107, 273

176
204

382

355

249

104

394

656

564

235

444

PAGE
136

Warner,

Brewster v.
Mass. 57
Broderick’s Will, 21 Wall.
503

Brooklyn, Matter of, 143 N.
Y. 596 ;

Brown ». Fletcher, 237 U. S.
583 57,

Browning v. Waycross, 233
U.S. 16

Buffalo, In re City of, 206 N.
Y. 319

Buford ». Houtz, 133 U. S.
320 344,

Burfenning ». Chicago, St.
P, M. & O. Ry., 163 U. 8.
321

Burridge v». Insurance Co.,
211 Mo. 158 366,

Buttenuth v. St. Louis Bridge
Co., 123 IlL 535

Canton ». Shock, 66 Oh. St.
19

Carlisle ». United States, 16
Wall. 147

Cessill ». State, 40 Ark. 501

Champion Lumber Co. v.
Fisher, 227 U. S. 445

Chappell v. Waterworth, 155
U. S. 102

Charleston & W. Carolina Ry.
v. Varnville Furniture Co.,
237 U. S. 597

Chemical Natl. Bank v. Hart-
ford Deposit Co., 161 U. S.
1

Cherokee County Commurs.
v. Wilson, 109 U. S. 621

Cherokee Tobacco, 11 Wall.
616

Ches. & Ohio Ry. v. De Atley,
241 U. S. 310 528,

Ches. & Ohio Ry. v. Gainey,
241 U. S. 494

Ches. & Ohio Ry. v. Kelley,
241 U. 8. 485 527,

Ches. & Ohio Ry. ». Proffitt,
241 U. S. 462

356
205
197
195

510




TABLE OF CASES CITED.

PAGE
Ches. & Potomae Tel. Co. ».
Manning, 186 U. S. 238
Chetwood, In re, 165 U. S.
443

Chiecago, Burl. & Q. R. R. ».
R. R. Comm. of Wisconsin,
237 U. S. 220 62

Chicago Junction Ry. .
King, 222 U. 8. 222 650,

653, 659

Chieago, Mil. & St. P. Ry. v.
Minneapolis, 232 U. S. 430 437

Chicago, Mil. & St. P. Ry. ».
United States, 244 U. S.
351

Chicago, R. I. & Pac. Ry. .
Cramer, 232 U. S. 490

Chisholm ». Georgia, 2 Dall.
419

Choate v. Trapp, 224 U. S.
665 97

Chott v. Ewing, 237 U. S. 197 647

Cincinnati, H. & D. R. R. ».
McKeen, 149 U. 8. 259

551

541

288
444

600

307

Cincinnati, Ind. & W. Ry. v.
Connersville, 218 U. 8.
336

Cincinnati, N. O. & Tex. Pac.

437

Ry. v. Interstate Com.
Comm., 162 U. S. 184

Cissna v. Tennessee, 242 U. S.
195

Clairmont ». United States,
225 U. 8. 551 531, 533

Clarke ». Mathewson, 12 Pet.
164

Cleveland-Akron Bag. Co. v.
Akron, 93 Oh. St. 486

Clyde 8. S. Co. v. Walker, 244
U. S. 255

Coe ». Armour Fertilizer
Works, 237 U. 8. 413

Combs v. Agricultural Ditch
Co., 17 Colo. 146

Commonwealth v. Briggs, 11
Mete. 573

Commonwealth v. Dunn, 111
Mass. 426

489

160

134
253
648
651
193
326

326

xxiii

PAGE
Cormmonwealth ». Sheehan,
143 Mass. 468
Commonwealth v. Snow, 14
Gray, 20
Commonwealth ». Wood, 4
Gray, 11
Consolidated Turnpike Co.
v. Norfolk &ec. Ry., 228
U. 8. 596 69, 649
Cooper, In re, 143 U. 8. 472
302, 309
County Commrs. ». Wilson,
109 U. 8. 621
Covington Street Ry. v. Cov-
ington, 9 Bush, 127
Cramp & Sons Co. ». Interna-
tional Curtis Turbine Co.,
228 U. S. 645 35, 57
Cramp & Sons Co. v. Interna-
tional Curtis Turbine Co.,
234 U. 8. 755 35
Cramp & Sons Co. . Interna-
tional Curtis Turbine Co.,
246 U. S. 28 56, 57
Crane ». Campbell, 245 U. S.
304
Credits Commutation Co. .
United States, 177 U.S.311 134
Crenshaw v. Arkansas, 227
U. S. 389 153
Cross v. Evans, 167 U. 8. 60 307
Crow Dog, Ex parte, 109 U.
S. 556
Crozier ». Krupp, 224 U. S.
290 39, 43, 55, 56, 57
Cuyahoga River Power Co.
v. Akron, 240 U. 8. 462
Cuyahoga River Power Co.
v. Northern Realty Co.,
244 U. 8. 300 245, 257
Dallemand ». Mannon, 4
Colo. App. 262 78
Darlington ». Turner, 202 U.
S. 195 626
Daugherty v. MecFarland,
166 N. W. Rep. 143
Davis v. Great Northern Ry.,
128 Minn. 354

326
326

326

594

421

102

531

245

230

633




XXiv TABLE OF CASES CITED.

PAGE
Davis v. Schwartz, 155 U. S.
631 181, 182
Delamater v. South Dakota,
205 U. 8. 93 374
Del.,, Lack. & W. R. R. o
Yurkonis, 238 U. S. 439 154
Deming ». Carlisle Packing
Co., 226 U. 8. 102 649
Denee ». Ankeny, 246 U. S.
208 352
Denver ». Brown, 56 Colo.
216 193
Denver ». New York Trust
Co,229U. 8. 123 187,
195, 197
Des Moines Gas Co. ». Des
Moines, 238 U. S. 153
184, 191
Detroit United Ry. ». De-
troit, 229 U. S. 39 196
Dew v. Dew, 23 Tex. Civ.
App. 676 208
Dick ». United States, 208
U. S. 340 531
District of Columbia ». John-
son, 165 U. S. 330 339, 341
Donnelly v. United States,

228 U. 8. 243 533l
Drew ». Thaw, 235 U. S.
432 656, 657

Dunlieth & Dubuque Bridge

Co. ». County of Dubuque,

55 la. 558 169
Dunlop Pneumatic Tyre Co.

v. Actien-Gesellschaft, 1

K. B. [1902] 342 382
Earle ». Myers, 207 U. S.
244 651

Eastern Texas R. R. ». Rail-
road Comm., 242 Fed. Rep.
300 62
East Tennessee &c. Ry. v.
Interstate Com. Comm.,

181 U.8.1 489
Elder ». Burrus, 6 Humph.
358 176

Ellis ». Davis, 109 U. S.
485 205

PAGE
Emery v. Burbank, 163 Mass.

326 382
Ennis Water Works ». Ennis,

233 U. S. 652 649
Equitable Life Assurance

Society v. Clements, 140 U.

S. 226 372, 377, 380
Erie R. R. v. Williams, 233 U.

S. 685 388
Fustis ». Bolles, 150 U. 8.

361 657
Fargo ». Hart, 193 U. S. 490 454
Fargo v. Michigan, 121 U. S.

230 453
Farmers’ High Line Canal

Co. v. Southworth, 13 Colo.

111 193
Farmers’ Independent Ditch

Co. v. Agricultural Ditch

Co., 22 Colo. 513 193
Farrell ». O'Brien, 199 U. S.

89 205
Fendall’s Case, 16 Ct. Clms.

106 341
Finn v. United States, 123 U.

S. 227 642
First Natl. Bank ». Esther-

ville, 215 U. S. 341 649

Fisher v. Wood, 65 Tex. 199 208
Florida ». Georgia, 11 How.
293; 17 How. 478 591
Forbes v. State Council of
Virginia, 216 U. S. 396 654
Ford v. United States, 116 U.

S. 213 642
Foreman v». Meyer, 227 U.
S. 452 329

Foster v. Neilson, 2 Pet. 253 302
Fourth Natl. Bank v. Franck-

lyn, 120 U. S. 747 131 -
Frank ». United States, 192

Fed. Rep. 864 522
Franks v. Chapman, 60 Tex.

46; 61 Tex. 576 208
Friedman ». United States,

244 U. S, 643 648
Fritzlen v. Boatmen’s Bank,

212 U. 8. 364 oy 28l

T




TABLE OF CASES CITED.

PAGE
Galena v. Amy, 5 Wall. 705 594
Galveston, H. & S. A. Ry. v.

Texas, 210 U. 8. 217 453, 454
Ganley v. Troy City Natl.

Bank, 98 N. Y. 487 564
Gareia v. Lee, 12 Pet. 511 302
Gardiner ». Collins, 2 Pet. 58 551
Gertgens v, O’Connor, 191 U.

S. 237 78
Gibson v. Peters, 150 U.S. 342 541
Giles v. Teasley, 193 U. S.

146 69
Glasgow Nav. Co. . Munson
8. 8. Co., 243 U. S. 643
Gold Washing & Water Co.

v. Keyes, 96 U.S. 199
Goodwin ». Thompson, 15

647

280

Lea, 209 176
Gordon ». United States, 117
U. 8. 697 591

Gouner v. Missouri Valley
Bridge Co., 123 La. 964 88

Graver ». Faurot, 162 U. S.
435

Great Lakes Towing Co. v.
Mill Transp. Co., 155 Fed.
Rep. 11

Great Northern Ry.». Hower,
236 U. 8. 702 79

Great Northern Ry. v,
Knapp, 240 U. S. 464

307

357

650,
653, 659
Great Northern Ry. v. Wiles,
240 U. S. 444
Green v. Chicago, Burl. & Q.
Ry., 205 U. S. 530 87
Grignon’s Lessee v. Astor, 2
How. 319
Grossmayer, In re, 177 U. 8.

333

308

48 643
Grove, In re, 180 Fed. Rep.

62 35
Hairston ». Danville & West-

ern Ry., 208 U. 8. 598 251
Hallowell ». Commons, 239

U. 8. 506 230
Hamilton Gas Light Co. .

Hamilton, 146 U. S. 258 249

XXv

PAGE

Hardin ». Boyd, 113 U. S.
756

Hardin ». Jordan, 140 U. S.
371

Harley ». United States, 198
U. 8. 229 39

Hart ». Pennsylvania R. R.,

564

176

112 U. 8. 331 444
Harter ». Kernochan, 103 U.

S. 562 204
Heath ». Layne, 62 Tex.

686 208
Heckman ». United States,

224 U. S. 413 96
Helm v. Zarecor, 222 U. S.

32 204
Henry ». Dick Co., 224 U. S.

1 22, 25
Hervey v. Rhode Island Lo-

comotive Works, 93 U. S.

664 382
Hilgers ». Hilgers, 159 S. W.

Rep. 851 208
Hill ». American Surety Co.,

220 U. S. 197 261
Holden Land Co. ». Inter-

State Trading Co., 233 U.

S. 536 657
Hollon Parker, Petitioner,

131 U. 8. 221 643
Howe v. Weymouth, 148

Mass. 605 197
Hull ». Burr, 234 U. 8. 712 651
Hyatt ». Corkran, 188 U. S.

691 329
Ibanez ». Hongkong Banking

Corp., 246 U. S. 621 628
Illinois Cent. R. R. ». Inter-

state Com. Comm., 206 U.

S. 441 489
Hlinois Surety Co. v. John

Davis Co., 244 U. 8. 376 262
Illinois Surety Co. v. Peeler,

240 U. 8. 214 261

Illinois Surety Co. v. United
States, 240 U. S. 214 652, 653
Indiana v. Kentucky, 136 U.
S. 479 172, 591




XXVi TABLE OF CASES CITED.

PAGE
Indiana ». Kentucky, 159 U.
S. 275; 163 U. S. 520; 167
U. S. 270 591
International Curtis Turbine
Co. v. Cramp & Sons Co.,
176 Fed. Rep. 925; 202
Fed. Rep. 932; 211 Fed.
Rep. 124 35
International Harvester Co.
v. Kentucky, 234 U. S. 579
87, 379
International Paper Co. v.
Massachusetts, 246 U. S.
135 147, 152, 511
International Postal Supply
Co. v. Bruce, 194 U. 8. 601 39
International Textbook Co.
. Pigg, 217 U. 8. 91 154
Interstate Amusement Co. v.
Albert, 239 U. S. 560 656
Interstate Com. Comm. u.
Alabama Midland Ry., 168
U.S. 144 481
Interstate Com. Comm. 2.
Chicago, Burl. & Q. R. R.,
186 U. S. 320 478, 491
Interstate Com. Comm. .
Humboldt 8. S. Co., 224 U.
S. 474 643
Interstate Com. Comm. v.
Tllinois Cent. R. R., 215 U.
S. 452 481, 489
Interstate Com. Comm. .
Louis. & Nash. R. R., 227
U. S. 88 482, 489
Interstate Com. Comm. o.
Northern Pac. Ry., 216 U.
S. 538 610, 642
Interstate Com. Comm. v.
Union Pac. R. R., 222 U. 8.
541 481, 489
Interstate Consolidated Street
Ry. ». Massachusetts, 207
U.S.79 433
Iowa v. Illinois, 147 U. 8. 1
169, 291, 591
Iowa ». Illinois, 151 U. S.
238; 202 U. S. 59 591

PAGE

Ireland v. Woods, 246 U. S.
323 546
Ivey’s Admr. v. Owens, 28
Ala. 641 564
Japhet ». Pullen, 63 Tex. Civ.
App. 157 207
Jefferis v. East Omaha Land
Co., 134 U. S. 178 173
Jeffrey Mfg. Co. v. Blagg, 235
U. S. 571 388
Jennings, Ex parte, 6 Cow.
174
Jewett v. United States, 100
Fed. Rep. 832 542
Johnson v. District of Colum-
bia, 31 Ct. Clms. 395 339
Johnson v. Gearlds, 234 U. S.
422 651
Jones v. United States, 137 U.
S. 202 301, 302, 307, 309
Joy v. St. Louis, 201 U. S. 322 649
Kansas v. Colorado, 185 U. S.

125; 206 U. S. 46 591
Kansas City &e. Ry. v. Her-
man, 187 U. 8. 63 281

Kansas City, Fort Scott &c.
Ry. ». Kansas, 240 U. S.
227 143, 511
Kansas City, Memphis &c.
R. R. v. Stiles, 242 U. S.

111 143, 157, 511
Kansas City So. Ry. v. Carl,

227 U. S. 639 444, 445
Kansas City So. Ry. v. Leslie,

238 U. 8. 599 280
Kansas Pacific Ry. ». Dun-

meyer, 113 U. S. 629 75
Kemmler, In re, 136 U. S.

436 328

Kennebec Water Dist. ».
Waterville, 97 Me. 185 198
Keokee Coke Co. v. Taylor,
234 U. S. 224 262
Key, In re, 189 U. S. 84 134
Kimberly ». Arms, 129 U. 8.

512 181
Kinnanne v. State, 106 Ark.
286 171




TABLE OF CASES CITED.

PAGE
Kirkman ». Philips’ Heirs, 7

Heisk. 222 564
Knights of Pythias v. Meyer,

198 U. S. 508 382
Knoxville Water Co. v. Knox-

ville, 200 U. S. 22 412
Labette County Commrs. v.

Moulton, 112 U. 8. 217 594

Lamb ». Clark, 5 Pick. 193 564

La Roque v. United States,
239 U. S. 62

Lathrop, Shea & Henwood
Co. v. Interior Constr. Co.,
215 U. S. 246

Layton Pure Food Co. ».
Church & Dwight Co., 182
Fed. Rep. 35 320

Leathe v. Thomas, 207 U. S.93 657

Lewis v. Hawkins, 23 Wall.
119

Light v. United States, 220 U.
S. 523

Linn & Lane Timber Co. v.
United States, 236 U. S.
574

Lloyd ». Dollison, 194 U. S.

561

281

564

352

655

445 197
Locomobile Co. v. Massachu-
setts, 246 U. S. 146 511

Logan v. United States, 144
U. S. 263

Long Island Water Supply
Co. v. Brooklyn, 166 U. S.
685

Looney v. Crane Co., 245 U.
S. 178 143, 145, 147, 511

Los Angeles v. Los Angeles
City Water Co., 137 Cal.
699

Louisiana ». Mississippi, 202
S| 171, 172, 591

Louisiana Nav. Co. v. Oyster
Comm. of Louisiana, 226
U. 8. 99

Louisville City Ry. v. Louis-
ville, 8 Bush, 415

Louis. & Nash. R. R. ». Behi-
mer, 175 U. S. 648

227

197

394

653
421

439

XXVil

PAGE
Louis. & Nash. R. R. v, Stew-
art, 241 U. S. 261
Louis. & Nash. R. R. v. United
States, 242 U. S. 60
Louis. & Nash. R. R. v. West-
ern Union Tel. Co., 237 U.
S. 300 637
Loyal, The, 204 Fed. Rep. 930 357
Ludwig ». Western Union
Tel. Co., 216 U. S. 146 141,
’ 145, 147
Lutcher & Moore Lumber
Co. v. Knight, 217 U. 8. 257 57
Lyle ». Patterson, 228 U. S.

633
482

211 214
MeCall v. California, 136 U.
S. 104 153

McCorquodale ». Texas, 211
U. S. 432
MecCulloch ». Maryland, 4

654

Wheat. 316 601
McElroy ». Goble, 6 Oh. St.
187 253

McGinnis ». Friedman, 2
Idaho, 393

McKay ». Kalyton, 204 U. S.
458

McNichols ». Pease, 207 U.
S. 100

Macfadden v. United States,
213 U. S. 288 647, 648

Macfarland ». Brown, 187 U.
S. 239

Macfarland v. Byrnes, 187 U.
S. 246

Mackaye v. Mallory, 79 Fed.
Rep. 1

Mallinckrodt Works ». St.
Louis, 238 U. 8. 41

Manhattan Life Ins. Co. v.
Cohen, 234 U. S. 123

Mankin ». Ludowici-Celadon

352
230
656

650
650
134
294
654

Co., 215 U. 8. 533 261
Marconi Wireless Tel. Co. v.
Simon, 246 U. S. 46 195

Marconi Wireless Tel. Co. v.
Simon, 227 Fed. Rep. 906;
231 Fed. Rep. 1021 37




Xxviii

PAGE
Martin’s Admr. ». Balt. &
Ohio R. R., 151 U. 8. 673 280
Martin ». Commercial Natl.
Bank, 245 U. S. 513 658
Martin ». Nance, 3 Head, 649 176
Marvin ». Trout, 199 U. S.

212 103
Maryland ». West Virginia,
217 U.8. 1 7258502

Maryland ». West Virginia,
217 U.8.577; 225 U.S. 1 592

Massachusetts ». Rhode Is-
land, 12 Pet. 755

Merriam Co. ». Syndicate
Pub. Co., 237 U. S. 618

Merritt ». Welsh, 104 U. S.
694

Meyer v. Wells, Fargo & Co.,
223 U. S. 298

Miedreich v. Lauenstein, 232
U. S. 236 294, 656

Miller ». Strahl, 239 U. S.
426

Miles Medical Co. v. Park &
Sons Co., 220 U. 8.373 21,

23, 24

Minneapolis & St. Louis R.

R. v. Bombolis, 241 U. S.

591
651
610

454

348

211 633
Minneapolis & St. Louis R.

R. v. Winters, 242 U. 8.

353 658
Minnesota Co. v. St. Paul

Co., 2 Wall. 609 308
Minnesota Rate Cases, 230

U. S. 352 492

Minot v. Mastin, 95 Fed. Rep.
734

Mississippi R. R. Comm. .
Hlinois Cent. R. R., 203 U.
S%B35 60

Missouri v. Illinois, 180 U. S.
208; 200 U. S. 496; 202 U.
S. 598

Missouri ». Iowa, 7 How. 660;
10 How. 1

Missouri ». Iowa, 160 U. S.
688; 165 U. S. 118

134

591
591

591

TABLE OF CASES CITED.

PAGE
Missouri ». Kansas, 213 U.
S. 78
Missouri .
Wall. 395
Missouri ». Nebraska, 196 U.
S. 23 173, 174, 591
Missouri v. Nebraska, 197 U.
S. 577
Missouri & Kansas Interur-
ban Ry. v. Olathe, 222 U.
S. 185
Missouri, Kans. & Tex. Ry. ».
Harris, 234 U. S. 412
Missouri, Kans. & Tex. Ry.
». Wulf, 226 U. S. 570 652, 653
Mitchell ». Dakota Cent. Tel.
Co., 25 S. Dak. 409 406, 408
Monongahela Nav. Co. v.
United States, 148U.8.312 198
Moody & Thomas Milling Co.

592
Kentucky, 11
591

591

653
633

v. Akron, 93 Oh. St. 484 253
Moon ». Salt Lake County,
27 Utah, 435 447

Morrill ». Jones, 106 U. S. 466 609
Motion Picture Co. ». Univer-
sal Film Co., 243 U. 8. 502
24, 197
Mullen v. Peck, 49 Oh. St. 447 104
Mullen ». United States, 224
U. S. 448 94, 107
Mulry ». Norton, 100 N. Y.

424 175
Munsey ». Clough, 196 U. S.

364 656, 657
Mutual Life Ins. Co. v. Hill,

193 U. 8. 551 382
Nash ». United States, 229 U.

S. 373 348
National Bank of Albuquer-

que . Albright, 208 U. S. :

548 609

Nebraska v. Iowa, 143 U. S.
359 173, 174, 591

Nebraska ». Iowa, 145 U. S.
519

New Jersey ». New York, 3
Pet. 461; 5 Pet. 284; 6 Pet.
323

591

591




TABLE OF CASES CITED.

PAGE

New Mexico v. United States
Trust Co., 172 U. 8. 171

New Orleans v. United States,

532

10 Pet. 662 173
New York ». Connecticut, 4
Dall. 1 591

New York ». Roberts, 171 U.
S. 658 8
New York Cent. R. R. ». Carr,
238 U. S. 260
New York Life Ins. Co. ».
Cravens, 178 U. S. 389 372, 378
New York Life Ins. Co. v.
Head, 234 U. S. 149
375, 377, 379, 384
Noble ». Union River Logg-
ing R. R., 147 U. S. 165
Norfolk & Western R. R. v.
Pennsylvania, 136 U. 8.
114
North Carolina . Tennessee,
235 UL 8. ;24005 18,
652
North Carolina R. R. .
Zachary, 232 U. 8. 248
Northern Ohio Trac. Co. v.
Ohio, 245 U. 8. 574
Northern Pac. Ry. v. Duluth,
208 U. 8. 583
Northern Pac. Ry. ». Town-
send, 190 U. 8. 267
Northern Pac. Ry. ». United
States, 227 U. 8. 355
Northwestern Laundry .
Des Moines, 239 U. S. 486 269
Northwestern Life Ins. Co.
2. McCue, 223 U. S. 234
Northwestern Life Ins. Co. v.
Riggs, 203 U. S. 243 372,
378, 387
Norton ». Whiteside, 239 U.
S. 144
Nutting ». Massachusetts,
183 U. S. 553 374, 388
Ochoa ». Hernandez, 230 U.
S. 139 78
Oetjen ». Central Leather
Co., 246 U. S. 297 309, 310

655

338

153

592
294
419
437
532
561

381

651

XXiX

PAGE

O’Keefe v. United States, 240
U. S. 294 480, 482, 486

Oregon Ry. & Nav. Co. ».
Balfour, 179 U. S. 55

Orient Ins. Co. ». Daggs, 172
U. S. 557

Osborne v. Missouri Pac. Ry.,
147 U. 8. 248 252

Owensboro ». Cumberland
Tel. Co., 230 U. S. 58

416,418, 423

Owensboro v. Owensboro
Water Works Co., 243 U.
S. 166

Owings ». Hull, 9 Pet. 607

Pacific R. R. v. Ketchum, 101
U. S. 289

Parker ». Winnipiseogee Lake
Co., 2 Black, 545

Park Square Automobile Sta-
tion, Ex parte, 244 U.S.412 134

Pennsylvania Co. ». Donat,
239 U. 8. 50

Pennsylvania Co. v. United

647
378

419
131

204

252

655

States, 236 U. S. 351 482
Perrin ». United States, 232
U. S. 478 651

Peterson ». Chicago, R. I. &
Pac. Ry., 205 U. S. 364 87
Philadelphia Co. ». Stimson,
223 U. S. 605 338, 610
Phila. & Reading C. & 1. Co.
v. Gilbert, 245 U. 8. 162
328, 546, 650
Phila. & Reading Ry. v. Mec-
Kibbin, 243 U. S. 264 87
Phila. & Southern S. S. Co. v.
Pennsylvania, 122 U. S.
326
Phillips Co. ». Grand Trunk
Western Ry., 236 U. S. 662
642, 644
Pheenix Ins. Co. v. McMas-
ter, 237 U. S. 63
Pierce v. Creecy, 210 U. S.
387 656, 657
Pierce Co. v. Wells, Fargo &
Co., 236 U. 8. 278

453

388

444




XXX

PAGE
Pittsburgh, C., C. & St. L.
Ry. v. Greenville, 69 Oh.

St. 487 251
Pollard’s Lessee v. Hagan, 3
How. 212 176

Postal Tel. Co. v. Adams, 155
U. S. 688 453
Powers ». Ches. & Ohio Ry.,

169 U. S. 92 280
Price v. Abbott, 17 Fed. Rep.
506 541

Procter & Gamble Co. v.
United States, 225 U. 8.
282 481, 483, 489

Pronovost ». United States,
232 U. S. 487

Provident Savgs. Assn. o.
Kentucky, 239 U. S. 103 374

Pullman Co. ». Kansas, 216 U.

S. 56 141, 145, 147, 197

Pullman’s Car Co. ». Penn-

531

sylvania, 141 U. S. 18 453
Pyramid Land & Stock Co. ».
Pierce, 30 Nev. 237 344

Railroad Comm. of Texas v.
Galveston, H. & S. A. Ry.,
51 Tex. Civ. App. 447 62

Railway ». Ramsey, 53 Ark.
314

* Ramapo Water Co. . City of
New York, 236 U. S. 579 249

Ramsey v. Tacoma Land Co.,

196 U. S. 360 78

Reagan ». Farmers’ Loan &
Trust Co., 154 U. 8. 362 62

Removal Cases, 100 U. S. 457 204

Reymann Brewing Co. v.
Brister, 179 U. 8. 445 8

Rhode Island ». Massachu-
setts, 7 Pet. 651; 11 Pet.
226; 12 Pet. 657; 13 Pet.

23; 14 Pet. 210; 15 Pet.
233 591, 598

Rhode Island ». Massachu-
setts, 4 How. 591 172, 591

Ricaud ». American Metal
Co., 246 U. 8. 304

Rice, In re, 155 U. 8. 396

176

431
134

TABLE OF CASES CITED.

PAGE

Rice ». United States, 122 U.
S. 611

Richardson ». Harmon, 222
U. S. 96 356, 357

Riggs ». Johnson County, 6
Wall. 166

Rio Grande Western Ry. .
Stringham, 239 U. S. 4

Ripley ». United States, 223
U. S. 695

Robinson ». Long Gas Co.,
221 Fed. Rep. 398

Roe, Ex parte, 234 U. 8. 70

Rogers v. Arkansas, 227 U. 8.
401

Rogers . Clark Iron Co., 217
U. S. 589

Roller ». Murray, 234 U. S.
738

Root ». Shields, 20 Fed. Cas.
1160

Rosenblatt ». Johnston, 104
U. 8. 462

Rubber Co. ». Goodyear, 9
Wall. 800 36

Russell, Ex parte, 13 Wall.
664

644

594
532
613

109
134

153
649
649
448

541

643
Russell ». United States, 182
U. 8. 516 39
St. Anthony Falls Water
Power Co. v Water
Commrs., 168 U. S. 349
176, 248, 649
St. Louis, I. Mt. & So. Ry.
. Starbird, 243 U. 8. 592 443
St. Louis & San Francisco R.
R. ». Shepherd, 240 U. S.
240 257, 654
St. Louis S. W. Ry. v. Alex-
ander, 227 U. 8. 218 87
St. Louis 8. W. Ry. ». Arkan-
sas, 235 U. S. 350 143, 453, 511
St. Paul, Minn. & M. Ry. ».
Minnesota, 214 U. S. 497 437
Santa Fe Pac. R. R. v. Lane,

244 U. S. 492 610
Sarlls ». United States, 152
U. 8. 570 3




TABLE OF CASES CITED.

PAGE
Schillinger ». United States,
155 U. S. 163 39
Schlosser ». Hemphill, 198 U.
S. 173
Schollenberger, Exz parte, 96
U. S. 369 643
Scott ». Lattig, 227 U. 8. 229 176
Seaboard Air Line Ry. o.
Koennecke, 239 U. S. 352
650, 653, 659
Seaboard Air Line Ry. o.
Padgett, 236 U. S. 668
650, 653, 659
Seaboard Air Line Ry. o.
Renn, 241 U. S. 290 652, 653
Selective Draft Law Cases,

653

245 U. S. 366 649
Shields ». Coleman, 157 U. S.
168 431

Shively ». Bowlby, 152 U. S.
1 176

Shoemaker ». United States,
147 U. S. 282

Shulthis v. McDougal, 225 U.
S. 561

Singer Sewing Mach. Co. .
Benedict, 229 U. 8. 481 647

Skelton ». Dill, 235 U. 8. 206 107

Smith ». Mutual Benefit Life
Ins. Co., 173 Mo. 329

366, 374, 377

South Carolina ». Georgia,
93 U.8S. 4

South Dakota ». North Caro-
lina, 192 U. S. 286 591, 592

Southern Pac. Co. ». Jensen,
244 U. 8. 205

Southern Pac. R. R. ». United
States, 200 U. S. 341

Southern Ry. v. Bennett, 233
U. S. 80

Southern Ry. ». Greene, 216
U. 8. 400

Southern Ry. ». Lloyd, 239
U. 8. 496 - 280

Speer ». People, 52 Colo. 325 188

Spencer . McDougal, 159 U.
S. 62

251

651

591

648
563
529

156

288

XXXi

PAGE
Spies ». Illinois, 123 U. 8. 131 328

State ». Hamilton, 47 Oh. St.

52 249
State . Muncie Pulp Co., 119
Tenn.47 162, 163, 171,

172, 176, 292
Stockley ». Cissna, 119 Fed.
Rep. 812 162, 176
Stockley ». Cissna, 119 Tenn.

135 162
Stratton’s Independence .
Howbert, 231 U. S. 399 307

Straus ». Victor Talking
Mach. Co., 243 U. S. 490
J5 L9395
Supervisors v. United States,
4 Wall. 435
Sweet . Ballentyne, 8 Idaho,
431
Tap Line Cases, 234 U. 8. 1
482, 486
Taylor ». Anderson, 234 U. S.
74 281
Taylor & Marshall ». Beck-
ham, 178 U. S. 548
Tennessee ». Union & Planters’

594
344

650

Bank, 152 U. S. 454 281
Tennessee ». Virginia, 177 U.
S. 501; 190 U. S. 64 591

Terry ». Sharon, 131 U, 8.
40 134
Texas & Pac. Ry. ». Cody,

166 U. S. 606 281
Texas & Pac. Ry. ». Inter-

state Com. Comm., 162

U. 8. 197 489
Thomas ». Iowa, 209 U. S.

258 654

Tiger ». Western Investment
Co., 221 U. 8. 286 94, 95, 96
Title Guaranty & Trust Co.
. Crane Co., 219U.8.24 261
Todd ». United States, 1568 U.

S. 278 543
Twitchell ». Commonwealth,
7 Wall. 321 328

Underhill ». Hernandez, 168
U. S.250 301, 303, 307, 309




XXX11
PAGE
Underhill ». Hernandez, 65
Fed. Rep. 577 303

Union Coal & Coke Co. 2.
United States, 247 Fed.

Rep. 106 564
Union Refrigerator Co. 2.

Lyneh, 177 U. S. 149 453
Union Trust Co. ». Grosman,

245 U. S. 412 384
United States ». Antikamnia

Co., 231 U. S. 654 522
United States ». Arredondo, 6

Pet. 691 308

United States ». Berdan Fire-
Arms Co., 156 U. S. 552 39

United States ». Brandestein,
32 Fed. Rep. 738

United States ». Butler
County R. R., 234 U. S. 29 482

United States v. Celestine,
215 U. S. 278

United States ». Chandler-
Dunbar Co., 209 U. S. 447 563

United States ». Chandler-
Dunbar Co., 229 U. S. 53 251

United States ». Chase, 135

351

531

U. S. 255 543
United States 2. Coca Cola
Co., 241 U. S. 265 522

United States ». Congress
Constr. Co., 222 U. S. 199 655

United States ». Curtis, 107
U. 8. 671

United States ». First Natl.
Bank, 234 U. S. 245 97

United States.v. Forty-three
Gallons of Whiskey, 93 U.

543

S. 188 651
United States ». George, 228

U.S. 14 609
United States ». Germaine,

99 U. S. 508 543
United States ». Gettysburg

Elec. Ry., 160 U. S. 668 251
United States ». Goldenberg,

168 U. 8. 95 551

United States ». Gradwell,
243 U.S.476 224, 226, 227

TABLE OF CASES CITED.

PAGE

United States ». Grimaud,
220 U. 8. 506

United States ». Harris, 177
U. S. 305

United States ex rel. West v.
Hitchcock, 205 U. S. 80

United States ». Koleno, 226
Fed. Rep. 180

United States v. Lacher, 134
U.S. 624

United States ». Le Bris, 121
U. S. 278

United States ». Lexington
Mill & Elev. Co., 232 U. 8.
399

United States ». Lindahl, 221
Fed. Rep. 143

United States ». Louis. &
Nashi=RERySSI35 E TS 5
314

United States ». Lynch, 137
U. S. 280

United States . Midwest Oil
Co., 236 U. S. 459

United States ». Mosley, 238
U. S. 383 226, 227

United States ». Nashville,
Chattanooga & St. L. Ry.,
118 U. 8. 120

United States v. Nice, 241 U.
S. 591 96

United States ». Palmer, 3
Wheat. 610 302, 309

United States ». Palmer, 128

. U. 8. 262 39

United States ». Pearson, 231
Fed. Rep. 270

United States ». Pelican, 232
U. S. 442

United States v. Rickert, 188
U. 8. 432

United States v. Rimer, 220
U. S. 547 57

United States v. St. Louis
Terminal, 224 U. S. 383;
236 U. 8. 207 480, 482

United States ». Salen, 235
U. 8. 237

352
543
120
564
225

531

522
533

482
330

288

561

272
531

272

542




TABLE OF CASES CITED.

PAGE
United States ». Taylor, 104
U. S. 216
United States ». Thurston
County, 143 Fed. Rep. 287 272
United States v. United Verde
Copper Co., 196 U. S. 207 609
United States ». Waddell, 112
U. 8. 76
United States . Waller, 243
U. S. 452 97
United States ». Wardwell,
172 U. 8. 48
United States Express Co. v.
Minnesota, 223 U. S. 335
454, 455, 456
United States Fidelity Co. v.
Bartlett, 231 U. S. 237
United States Trust Co. o.
Chicago Terminal Co., 188
Fed. Rep. 292
Virginia v. Tennessee, 148 U.
S. 503 172, 591
Virginia ». Tennessee, 158 U.
S. 267 :
Virginia ». West Virginia, 11
Wall. 39
Virginia ». West Virginia, 206
U. 8. 290; 209 U. S. 514;
220 U. S. 1; 222 U. S. 17;
231 U. S.89;234 U. 8. 117;
238 U.8.202;241U. 8. 531 590
Von Hoffman ». Quincy, 4
Wall. 535
Wabash R. R. ». Adelbert
College, 208 U. 8. 38
Wadley Southern Ry. o.
Georgia, 235 U. S. 651 62
Walkley ». Muscatine, 6 Wall.
481
Wallace ». Driver, 61 Ark.
420
Ward ». Race Horse, 163 U.
S. 504 593, 651
Washington ». Oregon, 211 U.
S. 127; 214 U. S. 205 171, 591
Washington Securities Co. v.
United States, 234 U. S. 76
78, 655

644

227

642

261

134

591

591

594
431

594

176

Xxx1il

PAGE

Waterman ». Canal-Louisiana
Bank Co., 215 U. S. 33 205

Wayman ». Southard, 10
Wheat. 1 591

Weems Steamboat Co. w.
People’s Co., 214 U. 8. 345 649

Wells, Fargo & Co. ». Neiman-
Marcus Co., 227 U. S. 469 444

West ». Hitchcock, 205 U. S.
80 120

Western Union Tel. Co. ».
Kansas, 216 U. S. 1 141,

143, 145, 147, 197

Western Union Tel. Co. .
United States & Mexican
Trust Co., 221 Fed. Rep.
545 134

West Springfield ». West
Springfield Aqueduct Co.,
167 Mass. 128

Wheaton ». Spooner, 52
Minn. 417 633

Wheeler ». Northern Colorado
Irrig. Co., 10 Colo. 582

White ». Farmers’ High Line
Canal Co., 22 Colo. 191

Whitfield ». United States, 92
U. 8. 165 550, 551

Whitney ». Robertson, 124
U. S. 190

Wilcox ». Jackson, 13 Pet.
498 288, 447

Wilkins ». Ellett, 108 U. S.
256

Willcox ». Consolidated Gas
Co., 212 U. 8. 19

Williams ». Bruffy, 96 U. S.
176 303, 309

Williams ». Johnson, 239 U.
S. 414

Williams ». Suffolk Ins. Co.,
13 Pet. 415

Wilson 2. North Carolina,
169 U. 8. 586

Wilson Cypress Co. 2. Del
Pozo, 236 U. S. 635

Wisconsin & Michigan Ry. ».
Powers, 191 U. 8. 379

198

193

193

651

131

194

229
302
650
195

453




XXXIV

PAGE
Wolfe ». Covington & Lexing-
ton R. R., 15 B. Monr.
404 418
Wolfe ». State, 104 Ark. 140 171
Wolsey ». Chapman, 101 U.
S. 755
Wood ». Beach, 156 U. S.
548
Wood ». Chesborough, 228 U.
S. 672 69

288

288

TABLE OF CASES CITED.

PAGE

Wright ». Platte Valley Irrig.
Co., 27 Colo. 322

Wright-Blodgett Co. ». United
States, 236 U.'S. 397 78, 655

Wyatt ¢. Irrigation Co., 18
Colo. 298

Yarbrough, Ex parte, 110 U.
S. 651

Young, Ex parte, 209 U. S.
123 62

193

193

227




TABLE OF STATUTES
CITED IN OPINIONS.

(A.) STATUTES OF THE UNITED STATES.

PAGE
1789, Sept. 24, c. 20, 1 Stat.
73 (See Judiciary Act)
1790, Apr. 2, c. 6, 1 Stat.
OGRS, = re ) 160, 294

1818, Apr. 18, c. 67, 3 Stat.

AN ro e aves 170
1820, Mar. 6, c. 22, 3 Stat.
DATRIES Y 120 " R 170
1825, Mar. 3, c. 65, 4 Stat.
TS AY T e S e e 543
1836, June 15, c. 100, 5 Stat.
BOsE] ARE L e, 161, 294
1841, Sept. 4, c. 16, 5 Stat.
P e i 74, 447
TOR e s i o 447
1846 Aug. 6, c. 89, 9 Stat.
..................... 170
1862 July 1, ¢. 120, 12 Stat.
AROBEEE ot R .74
1863, Feb. 25, c. 58, 12 Stat.
(Tt e s T 542
1863, Mar. 12, c. 120, 12 Stat.
S0 TSNt st s e s 548
1864, Mar. 15, c. 33, 13 Stat.
2ADS o Mt e L R A 543
1864, July 2, c. 217, 13 Stat.
T i R Y e 284
1867, Mar. 2, c. 169, 14 Stat.
ATIREPR b s st L =70 s 223
1869, March 3, c. 127, 15
STatR2NE o0 s A s 74
1869, Mar. 3, ¢. 130, 15 Stat.
20BN R RS s 543
1870, May 31, c. 114, 16 Stat.
M0 -0 05 RS 225

PAGE
1870, May 31, §6 ......... 226
§ 19. ; 225
1870, Dec. 15 c. 2 16 Stat
305 M EE Gt IR e I 447
1871, April 20, e. 22, 17 Stat.
T 0 v b e SHIE 543
1874 June 20, c. 337, 18 Stat.
120 .................... 341
1876, June 30, c. 156, 19 Stat
GRAES I S AT AR ol 542
1876 July 12, c. 186, 19 Stat
..................... 543
1877, Feb. 27, c. 69, 19 Stat
V2 e ] o I e R 530

3OS e st 449
542
339

1887, Feb 4 c 104 24 Stat.
379 (See Interstate Com-
merce Acts)

1887, Mar. 3, c. 376, 24 Stat.




XXXVI TABLE OF STATUTES CITED.

PAGE

1888, May 1, c. 213, 25 Stat.

1888, Aug. 13, c. 866, 25 Stat.

1888, Sept. 26, c. 1039, 25 Stat.

1889, Jan. 14, c. 24, 25 Stat.
1889, Feb. 12, c. 134, 25 Stat.
1889, Mar. 2, ¢. 382, 25 Stat.
855 (See Interstate Com-
merce Acts)
1889, Mar. 2, c. 405, 25 Stat.
1890, July 2, c. 647, 26 Stat.
209 (Sherman Act) 22,
1891, Mar. 3, c. 561, 26 Stat.

1892, July 23, c. 234, 27 Stat.

1898, July 1 c. 541, 30 Stat.
544 (See Bankruptcy Act)
1902, May 27, c. 888, 32 Stat.

PAGE

1902, June 30, c. 1323, 32 Stat.

SO SR -t 94

1902, July 1, c. 1362, 32
Stat. 641, § 12

1902, July 1, e. 1375, 32
Stat. 716, §§ 11, 13, 14,

1905, Mar. 3, c. 1479, 33

Stat. 1061
1906, Apr. 26, c¢. 1876, 34
Stat. 137.. .. .94, 106,

1906, June 28, c. 3572,
Stat. 539

1906, June 29, ¢. 3591, 34 Stat.
584 (See Interstate
Commerce Acts)

1906, June 30, c. 3915,
Stat. 768 (Food
Drugs Act)

§

1907, Mar.
Stat. 1026

1907, Mar. 2, c. 2564, 34
Stat. 1246 (Criminal Ap-
peals Act)

1907, Mar. 4, c. 2939, 34
Stat. 1415 (See Hours of
Service Act)

1908, Mar. 10, c¢. 75, 35
Stat. 40

1, c. 2285,




TABLE OF STATUTES CITED.

PAGE
1908, April 22, c. 149, 35 Stat.
65 (See Employers’ Lia-
bility Act)
1908, May 16, c. 170, 35 Stat.

1909, Mar. 4, c. 321, 35 Stat.
1088 (See Criminal Code)
1910, April 5, c. 143, 36 Stat.

291 (See Employers’ Lia-
bility Act)
1910, June 18, ¢. 309, 36 Stat.
539 (See Interstate
Commerce Acts)

1911, Mar. 3, c. 231, 36 Stat.
1087 (See Judicial Code)
1912, Apr. 18, c. 83, 37 Stat.

1913, Oct. 22, c. 32, 38 Stat.
219 (See Interstate Com-
merce Acts)

1914, Jan. 20, c. 11, 38 Stat.

§
1915, Mar. 4, Joint Resolu-
tion, 38 Stat. 1228

XXxvii

PAGE
1916, Sept. 6, c. 448, 39 Stat.
726. 293, 327, 331,
447, 546, 647, 650,

653, 656

Constitution. See Index at
end of volume.

Articles of Confederation. ... 598
Revised Statutes.




XXXViil TABLE OF STATUTES CITED.
PAGE | Judicial Code. PAGE
Employers’  Liability Act R7 I Tyt Pk 636
122, 255, 280, 331, 526, 631 SEN2S 39 AR N Nt 280
JAL i 333 §'128 .o ik 647
1y (3 (Al e 2 124 SHLEZTWLINE . o e 549
SHZTNL b S e ol 340
Hours of Service Act....... 518 § 937, 998, 203,
Interstate Commerce Acts 327, 379, 526, 546,
478, 489, 635 647, 650, 653, 656
o S e T et 61, 465 SE25 SRR 200, 248, 269
Shalhte=rt' AP W 478 §r941 e it e cme 259
SIL40 oy e e i 487 SI242 e e 524, 652
SIS 08 Tptol. SPasany 478 D02 A s Vi R e I L6003
SHLGHMIRET b St 481, 640 | Judiciary Act 1789
§ 20 ..443, 633, 636 & Ty i g o g YR Ta 603
(B.) STATUTES OF THE STATES AND TERRITORIES.
Arizona. Kentucky (Cont.)
1875, Act Feb. 12. ... .. 352 1878, Acts, c. 423. .. ... 419
Comp. Laws, 1864-1877, 1878, Acts, c. 813, §§ 1,
o YRR T £ 352 DL T Aty 419
Penal Code, 1913, § 637. 348 Touis e
SOOI Cotr e 352 1904, Laws, Act No. 54,
FBAT% & b 348 EER TN bt I 28
California.. 1908 La,WS, Act No. 284
18601870, Stats., p. 304 352 LR T 88
Political Code, § 3647.. 394 | Massachusetts.
1909, Stats., c. 490, Pt.
Colorado. I SR 139, 147, 152
Constitution, Art. 16, 1914, Stats., c. 724,
TG Bt SRl o o 193 SRS e 139, 147, 152
Courtrlght’ Stats., .
SIGE75. i, I § 2UgRis s mcenis,
§ 6377 ........... 352 1907, ACtS, €. 200 s 451
Idaho. 1909, Acts, c. 473. ..... 451
1875Y Act Jan. et iin 345 1911, ACtS, C. 377 ...... 451
1879, Act Feb. 13. .. ... 345 1913, Acts, c. 78, § 1... 436
?
1883, Act Jan. 31... ... 345 Gen. Laws, § 4256 . . 436,
1
Rev. Stats., 1887, Gen. Stats., 1913, § 4955 632
§§ 1210et seq. ...... 345 | Missouri.
Rev. Codes, 1908, § 6314 348 Constitution. .. ....... .67

§ 6872 345
Illinois.
Rev. Stats., ¢. 43,§ 9.. 101
§ 10. 100
Kentucky.
1849-1850, Acts, c. 237,
§§ 2, 19. . 418

1903, Act Mar. 27 (Laws

1903, p. 208)........ 367
Rev.  Stats.,, 1899,
SISSHG-TL Rl E NG ) 367
S GRIERE oalg a0 b do 368
S S S A 365, 377
SATRIDLTEY  Hp s e o 367




TABLE OF STATUTES CITED.

PAGE
Montana.
1871-1872, Laws, p. 287,
SIS s Tas 5 g dnr 348
Nevada.
Rev. Laws, 1912, § 2317 352
§2319 352
New York.

Code Crim. Proc., § 827 329
North Dakota.

1891, Laws, p. 123. . ... 348
Ohio.

Constitution, Art. XIII,

S12;, S adh . R R e 249

Constitution, 1912, Art.
OXOVAIUITTe Ra5Ra =i 252

Laws, vol. 102, p. 175. . 244

Gen. Code 1910,

§8§ 3677-3697........ 244
QRO 28R S 248
§§ 10128-10134.. . ... 245
Oklahoma.
1909, Acts, c. 41,§1.... 256
Oregon.

Lord’s Oregon Laws,

§§ 1252-1270.. ...... 544

SRI2545 =Rt - 545

S TP % Goio oomb 8 s 545
Philippine Islands.

Civil Code. .. ..... 623, 628
TR HT) SR ioe & s i 624
JATTTRIGIN & SUPT A RN 625
e R s Aot s 629

Code Civ. Proc...622, 628
SUSRIR e sy ot b 624

South Dakota.
Civil Code, 1903, § 554. 397

Tennessee.
1903, Acts, c. 420. .. ...
1907, Acts, c. 516. .. ...

171
171

XXXIX
PAGE
Texas.
Constitution, Art. V,
SSLSSEl6L < 1 s A 206
1866, Act Oct. 26. . . ... 429
1874, Act Apr. 24. .. ... 429

1889, Act Mar. 27, c. 106 430

"1889, Act Mar. 29, c. 24.430
1910, Act Sept. 1, c. 4.. 430
Rev. Civ. Stats., 1911,

§6423............. 430
ShGA25R T Y. v 430
ST6625) ¥ TN g = 430
Civ. Stats., 1914, Art.
235 A e A 130
Art. 3362.......... . 129
Penal Code, 1916, Art.
31153 S o AN 348

Vernon’s Sayles’
Stats., 1914, Arts.
1705, 1706, 1712,
1763, 1764, 1766,
1771, 3206, 3207.. 206

(C.) TREATIES.

England-France-Spain.
1763 (3 Jenk. Treaties,
A TR 160, 294

Art. 5699. .......... 207
ARG GBS TR s 62
Arts. 6672, 6676 (2)... 60
Utah.
1851-1870, Laws (1853),
G GRS A S 348
Virginia.
1910, Acts, c. 53, § 38a.. 510
1915 WACtS eI S et 3
Code, vol. 4, p. 594. .. ... 3
Washington.
1907, Laws, p. 78...... 348
Rem. & Ball. Anno.
Codes & Stats., § 811 211
§ 825 211
West Virginia.
Constitution, 1863. . ... 589
France.
1803, Apr. 30, 8 Stat.
20050 sl P LA 161, 294




xl TABLE OF STATUTES CITED.

PAGE PAGE
Great Britain. Hague Convention (Cont.)
1783, Sept. 3, 8 Stat. Customs of War on
SOPE i (LSRN 160, 294 Land,” Arts. 46, 49,
DRSBTS R S 301
Hague Convention. ........ 299 | Spain.

Regulations “Laws & 1795, Oct. 27, 8 Stat. 138 294

-




CASES ADJUDGED

IN THE

SUPREME COURT OF THE UNITED STATES

AT

OCTOBER TERM, 1917.

ARMOUR & COMPANY ». COMMONWEALTH OF
VIRGINIA.

ERROR TO THE SUPREME COURT OF APPEALS OF THE STATE
OF VIRGINIA.

No. 127. Argued January 3, 1918.—Decided March 4, 1918.

A law of Virginia (Acts 1915, c. 148, p. 233) imposes a license tax on
merchants doing business in the State based on the amount of pur-
chases during the license period, including as purchases all goods,
wares and merchandise manufactured by the licensee and sold or
offered for sale in the State; but excludes from its operation manu-
facturers taxed on capital by the State, who offer for sale at the
place of manufacture the goods, wares and merchandise manufac-
tured by them. The Court of Appeals of the State having inter-
preted this exclusion as open to all, including non-citizens and non-
residents, who manufacture in Virginia, and the license as extending
as well to those who manufacture in Virginia and sell the goods at
places other than the place of manufacture, as to those who manu-
facture without and sell within the State. Held, that the license
tax, as applied to a New Jersey corporation, and as computed on
the basis of merchandise manufactured by it in other States and
shipped into Virginia for sale at its agencies there, does not offend
the equal protection clause of the Fourteenth Amendment, or
abridge the privileges and immunities of the corporation guaranteed
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by that Amendment and by Art. IV of the Constitution, or con-
stitute, either inherently or by necessary operation and effect, an
unconstitutional burden on interstate commerce.

118 Virginia, 242, affirmed.

THE case is stated in the opinion.

Mr. Eppa Hunton, Jr., with whom Mr. H. T. Hall was
on the briefs, for plaintiff in error:

It is not denied that under the construction placed upon
this statute by the Supreme Court of Appeals of Virginia
there is no diserimination against manufacturers because
they do not have their residence in the State; but it is
maintained that there is a discrimination against goods
which are not manufactured in Virginia, in favor of goods
which are manufactured therein, in this, that where
goods are manufactured there the manufacturer may sell
them at the place at which they are manufactured with-
out any merchant’s license tax for so doing, and that it is
a matter of common knowledge that the greater part of
manufactured goods are thus sold.

The result of this legislation is that a resident manufac-
turer, being taxed on his capital in Virginia, has the right
to sell, and does sell, the great bulk of his manufactured
products without paying any merchant’s license therefor,
whereas the manufacturer who undertakes to sell goods
not manufactured in Virginia, must pay the merchant’s
license tax on all such sales. That this discrimination is
unconstitutional, see Commonwealth v. Myer, 92 Virginia,
809; Woodruff v. Parham, 8 Wall. 123; Hinson v. Loit,
8 Wall. 148; Ward v. Maryland, 12 Wall. 418; Welton v.
Missourt, 91 U. S. 275; Guy v. Baltimore, 100 U. S. 434;
Webber v. Virginia, 103 U. S. 344; Walling v. Michigan,
116 U. 8. 446. See especially Brimmer v. Rebman, 138
U. 8. 78. This case holds that the constitutionality of a
statute is not determined by the fact that it applies to
residents as well as non-residents, but by its practical
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operation, although there may be no purpose upon the
part of the legislature to violate the provisions of the
Constitution. Darnell & Son v. Memphis, 208 U. S. 113.
Distinguished New York v. Roberts, 171 U. S. 658; Plum-
mer v. Coler, 178 U. 8. 115; and Reymann Brewing Co. v.
Brister, 179 U. S. 445.

Mr. J. D. Hank, Jr., Assistant Attorney General of the
State of Virginia, with whom Mr. Jno. Garland Pollard,
Attorney General of the State of Virginia, and Mr. Leon M.
Bazile were on the brief, for defendant in error.

Mgr. Cuier JusticE WHITE delivered the opinion of
the court.

This suit concerns § 45 of the Virginia general taxing
statute, as amended in 1915, which is in the margin.! It
will be observed that the section imposes an annual li-
cense tax upon all persons or corporations carrying on a

1 “Every person, firm, company or corporation engaged in the busi-
ness of a merchant shall pay a license tax for the privilege of doing
business in this State to be graduated by the amount of purchases
made by him during the period for which the license is granted, and
all goods, wares and merchandise manufactured by such merchant and
sold or offered for sale, in this State, as merchandise, shall be consid-
ered as purchases within the meaning of this section; provided, that
this section shall not be construed as applying to manufacturers taxed
on capital by this State, who offer for sale at the place of manufacture,
goods, wares and merchandise manufactured by them. To ascertain
the amount of purchases it shall be the duty of such merchant, on the
first day of April of each year, or within ten days thereafter, to make
report in writing, under oath, to the commissioner of the revenue, for
the district for which he was licensed, showing purchases as above de-
fined, and also all goods, wares and merchandise manufactured and
sold or offered for sale in this State during the next preceding twelve
months; except such goods, wares and merchandise as is manufac-
tured by persons, firms and corporations taxed on their capital by this
State. . . .’ Acts of 1915, c. 148, p. 233; Virginia Code, vol. 4, p. 594.
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merchandise business at any place in the State, the
amount being determined by the sum of the purchases
during the year. It will be further seen that the amount
of the purchases includes ‘“all goods, wares and merchan-
dise manufactured by such merchant and sold or offered
for sale, in this State, as merchandise,”” and that the sec-
tion also contains a provision excluding from the opera-
tion of the license ‘‘manufacturers taxed on capital by
this State, who offer for sale at the place of manufacture,
goods, wares and merchandise manufactured by them.”
Armour & Company, a New Jersey corporation en-
gaged in the packing house business, and having various
establishments in several States, carried on in Virginia
the merchandise business of selling packing house prod-
ucts at the respective agencies which they had established.
For the purposes of the merchant’s license in question the
company was called upon to return the sum of its pur-
chages, including the amount shipped into the State for
sale at its agencies, whether or not manufactured by it.
The corporation declined to comply and commenced this
suit to enjoin the enforcement of the statute in so far as
it required the inclusion in the amount of purchases of
merchandise manufactured by the corporation in other
States and shipped into Virginia for sale. It was charged
that to the extent stated the statute was in conflict with
the Constitution of the United States because of the pro-
~ vision excluding from liability for license persons who
manufactured merchandise in Virginia and sold the same
at the plade of manufacture for the following reasons:
(a) Because as the result of such exclusion the statute
discriminated against the company to the extent that it
shipped goods manufactured by it into Virginia to be sold
and therefore was a direct burden on interstate commerce.
(b) Because the statute deprived manufacturers in other
States of the benefit of § 2 of Article IV guaranteeing to
the citizens of each State ‘“all privileges and immunities
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of citizens in the several States.” And (c) because the
statute in the respects stated was repugnant to the equal
protection and privilege and immunities clauses of the
Fourteenth Amendment.

The trial court enjoined the enforcement of the statute
to the extent complained of and its action on appeal was
reversed by the court below. It was held that the statute
was inherently within the state legislative power and that
the difference between a manufacturer selling goods by
him made at the place where they were manufactured and
one engaged in a mercantile business even if his business
consisted in whole or in part of the selling of goods by
him manufaetured at a place other than the place of man-
ufacture was such as to afford adequate ground for their
distincet classification and hence justified the provision of
the statute including one in the merchant’s license and
excluding the other. In addition, construing the statute,
it was decided that it was not discriminatory since the
exclusion from the license tax of manufacturers selling
at their place of manufacture was open to all whether
non-citizens or even non-residents who manufactured
in Virginia and because the liability for the merchant’s
license embraced even those who manufactured in Virginia
if they sold as merchants the goods by them manufac-
tured at a place other than the place of manufacture.
From this latter conclusion it was decided that if any dis-
advantage resulted to the person selling as a merchant
in Virginia goods manufactured by him in another State
by subjecting him to a license when such license did not
include the manufacturer selling in Virginia at the place
of manufacture, the disadvantage was a mere indirect
consequence of a lawful and non-diseriminatory exercise
of state authority and afforded no basis for holding the
statute to be repugnant to the clauses of the Constitu-
tion of the United States as contended. 118 Virginia, 242.

All the constitutional grounds which were thus held
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to be without merit are within the errors assigned and re-
lied upon although predominance in argument is given
to the asserted repugnancy of the statute to the commerce
clause of the Constitution; and we come briefly to con-
sider them all.

In the first place, we are of opinion that the distinction
upon which the classification in the statute rests between
a manufacturer selling goods by him made at their place
of manufacture and one engaged as a merchant in whole
or in part in selling goods of his manufacture at a place
of business other than where they were made is so obvious
as to require nothing but a mere statement of the two
classes. All question concerning the equal protection
clause of the Fourteenth Amendment may therefore be
put out of view.

In the second place, we are also of opinion that the in-
terpretation given by the court below to the statute ex-
cludes all basis for the contention that the provision of
the statute imposing the license tax upon the one class
and not upon the other gave rise to such discrimination
as resulted in a direct burden upon interstate commerce.
And this whether the statute be considered from the
point of view of the power of the State to enact it inher-
ently considered, or of the power as tested by the neces-
sary operation and effect of the statute, if any, upon in-
terstate commerce and the plenary and exclusive power
of Congress to regulate the same.

In the third place, we also conclude that, as the subject
matter of the statute was plainly within the legislative
authority of the State and as the previous conclusions
exclude the conception of the repugnancy of the statute
to the provisions of the Constitution just considered, it
necessarily follows that there is no ground for the asser-
tion that the statute conflicted with the privileges and
immunities clause of Article IV of the Constitution or of
the clause in the Fourteenth Amendment providing that,
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“No State shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the
United States.”

But, it is urged, the statute should be held to be a bur-
den on interstate commerce and repugnant to the Con-
stitution because of the disadvantage to which, it is in-
sisted, it necessarily by way of a license tax subjected
goods manufactured in another State when sold in Vir-
ginia by a merchant manufacturing the same, while no
such tax was by the statute imposed on a manufacturer
in Virginia selling his goods so manufactured at the place
of their manufacture. But we have already tested the
statute by its necessary operation and effect and found
it not to be repugnant to the commerce clause. Hence
this argument but repeats in a different form a contention
already disposed of. It follows therefore that, if the as-
serted disadvantage be real and not imaginary, it would
be one not direct because not arising from the operation
and effect of the statute, but indirect as a mere conse-
quence of the situation of the persons and property af-
fected and of the non-discriminating exercise by the
State of power which it had a right to exert without vio-
lating the Constitution—which is indeed but to say that
the disadvantage relied upon, if any, is but the indirect
result of our dual system of government.

In other words, to resume, the error of the argument
results from confounding the direct burden necessarily
arising from a statute which is unconstitutional because
it exercises a power concerning interstate commerce not
possessed or because of the unlawful discriminations
which its provisions express or by operation necessarily
bring about and the indirect and wholly negligible influ-
ence on interstate commerce, even if in some aspects det-
rimental, arising from a statute which there was power
to enact and in which there was an absence of all diserim-
ination, whether express or implied as the result of the
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necessary operation and effect of its provisions. The dis-
tinction between the two has been enforced from the be-
ginning as vital to the perpetuation of our constitutional
system. Indeed, as correctly pointed out by the court
below, that principle as applied in adjudged cases is here
directly applicable and authoritatively controlling. New
York v. Roberts, 171 U. S. 658; Reymann Brewing Co. v.
Brister, 179 U. S. 445. 1In saying this we have not over-
looked or failed to consider the many cases cited in the
argument at bar on the theory that they are to the con-
trary, when in fact they all rest upon the conclusion that
a direct burden on interstate commerce arose from stat-
utes inherently void for want of power or if within the
power possessed were intrinsically repugnant to the com-
merce clause because of discriminations against interstate
commerce which they contained.

Affirmed.

BOSTON STORE OF CHICAGO ». AMERICAN
GRAPHOPHONE COMPANY ET AL.

CERTIFICATE FROM THE CIRCUIT COURT OF APPEALS FOR
THE SEVENTH CIRCUIT.

No. 363. Argued January 16, 1918.—Decided March 4, 1918.

Certificates of the facts constituting the basis for questions propounded
to this court by the Circuit Court of Appeals should be prepared
with care and precision.

Where the bill in the District Court claimed protection for a price-
fixing contract under the patent laws, and the want of merit in the
claim was not so conclusively settled by decision when the bill was
filed as to make the claim frivolous, the court had jurisdiction to
pass upon the case as made by the bill, that is, to determine whether

the suit arose under those laws.
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Where a patent owner delivers patented articles to a dealer by a trans-
action which, essentially considered, is a completed sale, stipulations
in the contract that the articles may not be resold at prices other
or lower than those fixed presently and from time to time by the
patent owner are void under the general law, and are not within the
monopoly conferred, or the remedies afforded, by the patent law.

Recent decisions of this court denying the right of patent owners, in
selling patented articles, to reserve control over the resale or use
were not rested upon any mere question of the form of notice attached
to the articles or the right to contract solely by reference to such
notice, but upon the fundamental ground that the control of the
patent owner over the articles in question ended with the passing
of title.

The courts must needs apply the patent law as they find it; if this
result in damage to the holders of patent rights, or if the law afford
insufficient protection to the inventor, the remedy must come from
Congress.

.

THE case is stated in the opinion.

Mr. Walter Bachrach and Mr. Hamilton Moses, with
whom Mr. Joseph W. Moses was on the briefs, for Boston
Store of Chicago.

Mr. Elisha K. Camp, Mr. Daniel N. Kirby and Mr.
James M. Beck, with whom Mr. Gilbert H. Montague was
on the briefs, for American Graphophone Co. et al.:

Whether or not a patentee, in dealing with his monopoly
right to sell, owns or retains title to the physical article,
is not conclusive as to his intent in disposing of his monop-
oly right to sell. He may conditionally dispose of the
right to sell, even though he had or has no title to the
article itself. . Bement v. Harrow Co., 186 U. S. 70, 88, 91,
92, 93. The principle decided in the Bement Case also
supports the proposition that a conditional sale of the
article, subject to a reserved part of the monopoly right
to sell, rests upon the patent laws. That case was not
modified by the later cases. Thus, Bobbs-Merrill Co. v.
Straus, 210 U. S. 339, was limited to an effort to enforce
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a price restriction by ‘“mere notice.”” Likewise, Henry v.

Dick Co., 224 U. S. 1; Motion Picture Co. v. Universal
Film Co., 243 U. 8. 502; and Bauer v. O’ Donnell, 229 U. S.
1. Dr. Miles Medical Co. v. Park & Sons Co., 220 U. S.
373, involved no question of patent law.

The fact that the gross money consideration was paid
is not conclusive, but is merely one of the evidential facts
to be considered, in determining the ultimate fact, the
intent. The future observance by the licensee or pur-
chaser, of the restrictions on resale expressed in the agree-
ment, was of far greater value to the patentee than the
money consideration. The mere fact that there is a con-
tract between the patentee and his grantee does not force
the conclusion that his right and remedy rest solely upon
contract, and not at all upon the patent law, if the sub-
ject-matter of the contract consists in part of a monopoly
right which is also the subject-matter of the suit.

The contract was not violative of the Sherman Act or
contrary to public policy. Dr. Miles Medical Co. v. Park
& Sons Co., 220 U. S. 373; Great Atlantic & Pacific Tea
Co. v. Cream of Wheat Co., 224 Fed. Rep. 566, 568; Untted
States v. Quaker Oats Co., 232 Fed. Rep. 499, 502; Phillips
v. ITola Portland Cement Co., 125 Fed. Rep. 593; Ford
Motor Co. v. Benjamin E. Boone, Inc., 244 Fed. Rep. 335;
Grogan v. Chaffee, 156 California, 611; Ghirardelli v.
Hunsicker, 164 California, 355; Fisher Flouring Mills v.
Swanson, 76 Washington, 649; United States v. Addyston
Pipe & Steel Co., 85 Fed. Rep. 271, 281-283; Park &
Sons Co. v. Hartman, 153 Fed. Rep. 24; Bobbs-Merrill Co.
v. Straus, 210 U. 8. 339; Bauer v. O’ Donnell, 229 U. S. 1.
The rule against restraints upon alienation, so far at least
as concerns so-called resale price arrangements affecting
articles in interstate commerce, is merged in the compre-
hensive prohibitions of the Sherman Act. Standard Ol
Co. v. United States, 221 U. S. 1, 49-64; United States v.
American Tobacco Co., 221 U. S. 106, 178-181. The rule
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is against limitations and qualifications upon the property
interest, the title, of the purchaser and sub-purchasers of
the article; and, so far as concerns the contractual capacity
of the vendor, the rule does not operate except against
attempts by contract to control sub-purchasers as dis-
tinguished from purchasers; and even when thus limited
and qualified, the rule does not apply to certain articles
whose acquired, intangible attributes distinguish them
commercially from similar commodities in the same line
of commerce. This and other federal courts have held
that trading stamps and railroad tickets are sound excep-
tions to the rule against restraints upon the alienation of
personal property. Park & Sons Co. v. Hartman, 153
Fed. Rep. 24, 31; Bitterman v. Loutsville & Nashville
R. R. Co., 207 U. S. 205, 222; Sperry & Hutchinson Co.
v. Mechanics’ Clothing Co., 128 Fed. Rep. 800; Sperry
& Hutchinson Co. v. Weber & Co., 161 Fed. Rep. 219.
Neither the Sherman Act nor public policy is offended by
an arrangement in the nature of so-called resale price
maintenance in any particular case where there is an
absence of monopolistic features, and where preéminent
good will attaches to and is conveyed with the article,
and where the arrangement is limited to the requirements
and necessities of this good will, and to the manufacturer’s
immediate vendee with whom the manufacturer is in
direct contractual relation.

Myr. James M. Beck, for American Graphophone Co. e¢
al., filed a separate argument on the question whether a
contract of sale, which imposes upon the vendor’s immedi-
ate vendee a resale price, necessarily and under all circum-
stances, isinvalid. All that was necessarily decided in Dr.
Miles Medical Co.v. Park & Sons Co.,220U.S.373, was that
where an article of commerce was absolutely monopolized
by a given producer, and where therefore no eompetitive
conditions existed in that line of commerce to protect the
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consumer, and where the producer, being thus an absolute
monopolist, imposed upon all distributors and retailers
an interlocking system of contracts, which made com-
petition in prices an impossibility,—that such producer
could not, as against one who sustained no contractual
relation whatever to the producer, compel him to submit
to such price maintenance system. If the contract in a
given case is not clearly prejudicial to the public welfare,
then the presumptive right of the contracting parties ‘‘to
do as they will with their own”’ should be respected. The
erroneous idea that any restraint upon the alienation of
personal property was void at common law arose out of
a misconception of a passage from Coke on Littleton,
§ 360. Coke, in the context of this very passage, however,
and Littleton, in the section of his Tenures, on which it is
based, both stated that the rule referred only to total
restraints upon every mode of alienation, and did not
include restraints that were not total, or that left free
some right of alienation—like the conditions of the agree-
ment certified in the present case, for instance.

The decision of Mqitchell v. Reynolds, 1 P. Wms. 181
(1711), and all subsequent cases, simply recognized the
common law, and the only change of doctrine was the
growing recognition by the courts that all restraints
upon alienation, growing out of contract, should be re-
cognized as within the fair rights of the contracting
parties, unless such restraints were clearly prejudicial
to the public welfare. Standard Oil Co. v. United States,
221 U. S. 1; United States v. American Tobacco Co., 221
U. S. 106, 179.

As the legal test of a contract is the public welfare, it
inevitably follows that the judicial declaration of public
policy must conform to changing economic conditions.
Dr. Miles Medical Co. v. Park & Sons Co., 220 U. S. 406;
Tulttle v. Buck, 107 Minnesota, 145; Diamond Maich Co.
v. Roeber, 106 N. Y. 473.
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Applying these considerations to the precise question
now under consideration, it is obvious that when a vendor
sells a commodity of commerce to a vendee, upon condition
that he shall not resell the article at less than a minimum
price, no general or absolute restraint of alienation exists.
Unless it is plain that such a contract is prejudicial to the
public welfare, it must be sustained as within the consti-
tutional rights of both vendor and vendee. In determining
this question, this court must recognize that there is a
wide variety of circumstances under which such restric-
tions are imposed. The article may be a necessity of life,
or, as in the case at bar, a mere luxury. It may be sold
under competitive conditions or, as in the Miles Medical
Case, under non-competitive conditions. To prevent mis-
construction, we do not concede that public policy should
solely regard the interests of the consumer. Nevertheless
the consumer, especially when necessaries of life are in-
volved, must be a matter of first and chief consideration.
Public policy, however, must necessarily take into account
the retailer, the distributor and especially the producer,
for if the producer cannot economically produce, the con-
sumer must suffer a total deprivation of the produect.
Where competitive conditions exist (as here), the in-
evitable working of economic laws protects the consumer
not only in giving him the opportunity, if he thinks the
resale price unfair, to purchase a competing product, but
also because the existence of competitive conditions
normally affects the reasonableness of the resale price.
No one questions the right of the producer to establish his
own depots for the marketing of his products, and in that
event to charge the consumer what price he pleases. If
he have not sufficient capital to establish his own market-*
ing depots, he can at least consign his goods to his own
agents with a similar result. It is well known that either
the chain store or the consignment plan is far more ex-
pensive than the distribution of a product through dis-
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tributors and retailers. It inevitably follows that if the
public policy of the nation, as declared by statute or judi-
cial decision, should unreasonably interfere with the right
of contract in the matter of resale prices, the strongest
producers will, as in the case of the Standard Oil and other
great concerns, be driven to market their own products.
The result will be that the consumer will not only pay as
much but, other things being equal, he will pay more for
his product, because upon him the burden of increased
expenses generally falls. Thus the small producers may
be driven out of business and only the large producers re-
main; and this inevitably will tend towards partial monop-
olization. Even if competition in prices is the only el-
ement to be considered, the reasonableness even from the
standpoint of the consumer of resale prices must depend
upon the existence or nonexistence of competitive condi-
tions, and this in itself shows the danger of holding too
broadly and rigidly that all such contracts are void. Un-
der modern commercial methods, where the manufacturer
of a commodity, not a necessary of life, must often create
the market for his wares, not only for himself but for his
distributors and retailers, it is obviously impossible for
the manufacturer to sell his goods, and after taking his
price give no further attention to them. The immense
and continuing service in developing and maintaining the
value of the product in the present case is no part of any
contract of sale between the manufacturer and his imme-
diate vendee. It is a gratuitous service, so far as any con-
tractual obligation is concerned. The manufacturer could
withhold it, and if he did, his business, and that of his

distributors and retailers, would sooner or later dwindle.
" It does not follow that the public necessarily pays a larger
price. The more phonographs and records sold, the less
the overcharge and the greater the ability of the manufac-
turer to develop the business. - We simply maintain that
when a manufacturer has created the demand for an
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article, and at great expense is aiding his vendee in finding
a market, it is not unreasonable, but is consonant with the
soundest business methods for him, as the owner of the
article, to provide that his immediate vendee, who might
otherwise be unable to sell the article, shall not, by cutting
prices, make it impossible for the manufacturer to extend
him that aid. McLean v. Fleming, 96 U. S. 245.

There is another and very important consideration.
In the great centers of population, department stores,
chain stores, and mail order houses have come into exist-
ence, unknown in Coke’s time. The department store to
attract custom often sells a standardized product at less
than cost in order to gain a profit by the probable purchase
of other articles at a large profit. No trade method is
more reprehensible or more restrictive of honest business.
Sooner or later the department store to a very substantial
degree restrains trade by destroying its competitors, and,
with the elimination of many competitors, the demand for
the manufacturer’s product quickly dwindles, and with
a lessened demand, his power to expand commerce by in-
creasing the demand for his products is necessarily de-
stroyed. In this connection the court should apply the
doctrine of the so-called ‘‘unfair trade” cases, i. e., cases
involving fraudulent or unfair efforts to violate common-
law trade-names as distinguished from technical trade-
marks. It should recognize the existence of a twilight
zone between the policy of unlimited price restriction
through mere notice and the policy of a partial price
restriction through the right of contract, not by creating
a new law but by recognizing the fundamental liberty to
make a reasonable contract and the rule of common law,
which only forbade a complete restraint on alienation.
That agreements in respect of so-called resale price main-
tenance should be sustained unless affirmatively shown
to be in derogation of public policy has been held in other
jurisdictions, Among many cases can be cited Grogan v.
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Chaffee, 156 California, 611; Ghirardelli v. Hunsicker, 164
California, 355 ; Commonwealth v. Grinstead, 111 Kentucky,
203; Weiboldt v. Standard Fashion Co., 80 Ill. App. 67;
Garst v. Harris, 177 Massachusetts, 72; Garst v. Hall &
Lyon Co., 179 Massachusetts, 588; Garst v. Charles, 187
Massachusetts, 144; Rackemann v. River Bank Improve-
ment Co., 167 Massachusetts, 1; Clark v. Frank, 17 Mo.
App. 602; Walsh v. Dwight, 58 N. Y. Supp. 91; Fisher
Flouring Mills Co. v. Swanson, 76 Washington, 649. The
English courts have reached the same conclusion. Elliman
Sons & Co. v. Carrington Sons, Ltd. (1901), 2 Ch. Div. 275;
National Phonograph Co., Ltd., v. Edison-Bell &c. Phon-
ograph Co., Ltd. (1908), 1 Ch. Div. 335.

Public policy requires this liberty of contract. Printing
Company v. Sampson, 19 Eq. Cas., L. R. 462.

Mr. J. Edgar Bull, by leave of court, filed a brief on
behalf of Thomas A. Edison, Inc., as amicus curice.

MR. Cuier JusticE WHITE delivered the opinion of
the court.

The court below before whom this case is pending, de-
siring instruction to the end that the duty of deciding the
cause may be performed, has certified certain facts and
propounded questions for solution arising therefrom.
The certificate as to some matters of procedure is defi-
cient in specification and looked at from the point of view
of the questions which it asks is somewhat wanting in
precision. As, however, the matters not specified are
not in dispute and the want of precision referred to is not
so fundamental as to mislead or confuse, we are of opinion
the duty rests upon us to answer the questions and we
come to discharge it, making the statements, however,
which we have made as an admonition concerning the
duty not to be negligent and ambiguous but to be careful
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and precise in preparing certificates as the basis for ques-
tions propounded to obtain our instruction.

Without in any degree changing, we re-arrange and
somewhat condense the case as stated in the certificate.
The American Graphophone Company, a West Virginia
corporation, as assignee of certain letters patent of the
United States, was the sole manufacturer of Columbia
graphophones, grafonolas, records and blanks; and the
Columbia Graphophone Company, also a West Virginia
corporation, was the general agent of the American Com-
pany for the purpose of marketing the devices above
stated.

“The American Company, acting through its agent,
the Columbia Company, employs in the marketing of its
phonographic records and its other products a system of
price maintenance, by which system it has been its uni-
form practice to cause its agent, the Columbia Company,
to enter into . . . contracts . . . in the name
of the Columbia Company, with dealers in phonographic
records, located in the United States and its territorial
possessions, to whom the American Company delivers its
product, through the Columbia Company, by which it
is provided, in part, that in consideration of the prices at
which preseribed quantities of the various said products
of the American Company are agreed to be delivered to
such dealer, the dealer, in turn, obligates himself or itself
in selling such products to adhere strictly to and to be
bound by and not to depart from the official list prices
promulgated from time to time by the Columbia Company
for said products, and further expressly covenants not in
any way to dispose of any such products at less than such
list prices. The American Company fixes and prescribes
the prices of its said products, and said contracts when
entered into cover all such products of the American Com-
pany which may thereafter from time to time be acquired
by such dealers from the Columbia Company, without
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any new express price restriction contract being entered
into at the time when each order for goods subsequent to
the entering into of said contract is placed or filled by said
dealers. '

“In pursuance of said price maintenance system the
Columbia Company, acting under said instructions and
as the agent of the American Company, entered into [such]
contracts with over five thousand dealers in phonographic
records located in the United States and its territorial
possessions.”’

The Boston Store, an Illinois corporation established
at Chicago, dealt with the American Company through
its agent, the Columbia Company, conformably to the
system of business which was carried out as above stated.
The contract evidencing these dealings, which was typi-
cal of those by which the business system was carried on,
was entered into in October, 1912, and contained the fol-
lowing clauses:

““No JoBBING PRIVILEGES EXTENDED UNDER THIS
CONTRACT.
““Notice to Purchasers of ‘Columbia’ Graphophones,
Grafonalos, Records, and Blanks.

“All ‘Columbia’ Graphophones, Grafonolas, Records
and blanks are manufactured by the American Grapho-
phone Company under certain patents and licensed and
sold through its sole sales agent the Columbia Phonograph
Company (General), subject to conditions and restric-
tions as to the persons to whom and the prices at which
they may be resold by any person into whose hands they
come. Any violation of such conditions or restrictions
make [s] the seller or user liable as an infringer of said
patents.

‘“ After reading the foregoing notice and in considera-
tion of current dealers’ discounts given to me/us by the
Columbia Phonograph Company (General) I/we Hereby
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Agree to take any Columbia product received by me/us
from said company, either directly or through any inter-
mediary, under the conditions and restrictions referred
to in said notice and to adhere strictly and be bound by
the official list prices established from time to time by
said Company and that I/we will neither give away, sell,
offer for sale, nor in any way dispose of such goods, either
directly or through any intermediary, at less than such
list prices, nor induce the sale of such goods by giving
away or reducing the price of other goods, nor sell or
otherwise dispose of any of said goods, directly or in-
directly, outside of the United States, and I/we under-
stand that a breach of this agreement will amount to an
infringement of said patents and subject me/us to a suit
and damages therefor. I/We admit the validity of all
patents under which said product is manufactured and
hereby covenant and agree not to question or contest the
same in any manner whatsoever. I/We further under-
stand and agree that this license extends the right to mar-
ket said Columbia product from the below mentioned ad-
dress only, and that a separate contract is required to
market said product from a branch store or stores, or
through an agent or agencies at any other point.

“I/We acknowledge the receipt of a duplicate of the
foregoing notice and contract and that no representations
or guarantees have been made by the salesman on behalf
of said Company which are not herein expressed. I/We
also acknowledge receipt of the official list prices on all
Columbia product [s] in force at the date hereof.”

This contract contained a note specifying large rates
of discount from the list prices for purchases made under
its terms, and contained a reference to other lists of net
prices covering particular transactions and to the “cur-
rent Columbia catalogues for list prices on machines, rec-
ords and supplies.”

Under this contract at the time and also subsequent to
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its making the Columbia Company delivered to the Bos-
ton Store at Chicago a number of graphophones and ap-
pliances made by the American Company at the sums
fixed in the contract as above stated. This suit arose
from a disregard by the Boston Store of the rule as to
maintenance of price fixed in its contract, that is, from
selling the articles at a less price than that which the con-
tract stipulated should be maintained, and the bill was
filed against the Boston Store by the American and Co-
lumbia Companies to enjoin the alleged violations of the
contract. While the certificate is silent as to the aver-
ments of the bill, in the argument it is stated and not dis-
puted that it was based on a right to make the contract
for the maintenance of prices in and by virtue of the pat-
ent laws of the United States and the resulting right
under such laws to enforce the agreement as to price
maintenance as part of the remedy given by the patent
law to protect the patent rights of the American Com-
pany. The court enjoined the Boston Store as prayed
from disregarding the terms of the contract as to price
maintenance. (225 Fed. Rep. 785.) On appeal the court
below made the certificate previously stated and pro-
pounded four questions for our decision.

In a general sense the questions involve determining
whether the right to make the price maintenance stipu-
lation in the contract stated and the right to enforce it
were secured by the patent law, and if not, whether it
was valid under the general law, and was within the ju-
risdiction of the court on the one hand because of its au-
thority to entertain suits under the patent law or its power
on the other to exercise jurisdiction because of diversity
of citizenship. We at once say, despite insistence in the
argument to the contrary, that we are of opinion that
there is no room for controversy concerning the subjects
to which the questions relate, as every doctrine which is
required to be decided in answering the questions is now
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no longer open to dispute, as the result of prior decisions
of this court, some of which were announced subsequent
to the making of the certificate in this case. Under this
situation our duty is limited to stating the results of the
previous cases, to briefly noticing the contentions made
in argument concerning the non-applicability of those re-
sults to the case in hand, and then to applying to the ques-
tions the indisputable principles controlling the subjects
which the questions concern. As, however, the discharge
of these duties as to each and all of the questions will re-
quire a consideration of the cases to be applied, it must
result that if the questions be primarily considered sep-
arately, reiteration concerning the decided cases will in-
evitably take place. To avoid this redundancy of state-
ment we therefore at once, as briefly as we may, state the
adjudged cases which are applicable, in order that in the
light afforded by one statement concerning them the ques-
tions may be considered and answered.

In Bobbs-Merrill Co. v. Straus, 210 U. S. 339, it was
settled that the exclusive right to vend a copyrighted
book given by the copyright law did not give to the owner
of the copyright and book the right to sell for a price sat-
isfactory to him and by a notice placed in the book fix a
price below which it should not be sold by all those who
might subsequently acquire it; and that, as such a right
was not secured by the copyright law or the remedies
which it afforded, a court of the United States had no
jurisdiction to afford relief on the contrary theory.

In Dr. Miles Medical Co. v. Park & Sons Co., 220 U. S.
373, it was decided that under the general law the owner
of movables (in that case, proprietary medicines com-
pounded by a secret formula) could not sell the movables
and lawfully by contract fix a price at which the product
should afterwards be sold, because to do so would be at
one and the same time to sell and retain, to part with and
yet to hold, to project the will of the seller so as to cause
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it to control the movable parted with when it was not
subject to his will because owned by another, and thus
to make the will of the seller unwarrantedly take the
place of the law of the land as to such movables. It was
decided that the power to make the limitation as to price
for the future could not be exerted consistently with the
prohibitions against restraint of trade and monopoly con-
tained in the Anti-Trust Law.

In Henry v. Dick Co., 224 U. S. 1, it was held that the
owner of a patented machine (a rotary mimeograph) and
the patents which covered it had, in selling the same, a
right to contract with the purchaser not to use materials
essential for working it unless bought from the seller of
the machine, and to qualify the condition as a license of
the use; that this right included the further right, by no-
tice on the machine of the contract, to affect a third per-
son who might deal with the purchaser with knowledge
of the contract and notice so as to make him liable as a
contributory infringer if he dealt with the buyer in viola-
tion of the terms of the notice. It was further decided
that the right to make such contract arose from the right
conferred by the patent law, and that jurisdiction to en-
force it as against the contributory infringer existed under
that law. At the time this case was decided there was
one vacancy on the bench and one member of the court
was absent. There was division, four members concur-
ring in the ruling which the court made and three dissent-
ing.

Bauer v. O’Donnell, 229 U. S. 1, again involved the
right of a seller to impose a restraint on the price of future
sales. It arose on a certificate from the Court of Appeals
of the District of Columbia asking whether the right as-
serted was within the monopoly conferred by the patent
law and whether, therefore, the duty to enforce it under
that law obtained, and the power to give the remedy
sought as a means of preventing an infringement of the
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patent existed. Although pointing out that the restriction
on future price which the certificate stated was indisput-
ably void and unenforcible under the general law as the
result of the ruling in the Muiles Medical Case, supra, it
was held that that ruling was not necessarily apposite,
because the certificate and the question presented re-
stricted the case to determining whether the right to limit
the price existed because within the monopoly granted by
the patent law, and whether the relief asked was within
the remedy which that law afforded. Considering the
case in that limited aspect, it was decided: (a) That the
exclusive right to vend given by the patent law had the
same signifieance which had been affixed to that word in
the copyright law in the Bobbs-Merrill Case, supra. (b)
That hence, when the holder of a patented article had
sold it, the article so sold passed out of the monopoly, and
the right to make future sales by one who bought it was
not embraced by the patent law and, consequently, that
law could not be extended so as to perpetuate its control
beyond the limits to which by the operation of law it
reached. In other words, the decision was that a patentee
could not use and exhaust the right to sell, as to which a
monopoly was given him by the patent law, and yet by
conditions and stipulations continue that law in effect so
as to make it govern things which by his voluntary act
were beyond its scope. And (c) that, as a result, where
an article had been sold and passed beyond the monopoly
given by the patent law, remedies on the theory of in-
fringement were not applicable to acts done which could
not have that character. It was hence answered that the
controversy and the remedies invoked were not within
the patent law. As the case dealt with the right to vend
under the patent law, the court reserved any express
statement concerning the scope of the right to use con-
ferred by that law.

In Straus v. Victor Talking Machine Co., 243 U. S. 490,
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the right to fix a permanent marketing price at which
phonographs should be re-sold after they had been sold
by the patentee was considered. Basing its action upon
the substance of things, and disregarding mere forms of
expression as to license, etc., the court held that the con-
tract was obviously in substance like the one considered
in the Miles Medical Case and not different from the one
which had come under review in Bauer v. O’Donnell.
Thus brushing away disguises resulting from forms of ex-
pression in the contract, and considering it in the light
of the patent law, it was held that the attempt to regu-
late the future price or the future marketing of the pat-
ented article was not within the monopoly granted by the
patent law, in accordance with the rule laid down in
Bauer v. O’ Donnell.

The general doctrines, although presented in a different
aspect, were considered in Motion Picture Patents Co. v.
Universal Film Manufacturing Co., 243 U. S. 502. The
scope of the case will be at once made manifest by the
two questions which were certified for solution. ‘“First.
May a patentee or his assignee license another to manu-
facture and sell a patented machine and by a mere notice
attached to it limit its use by the purchaser or by the pur-
chaser’s lessee, to films which are no part of the patented
machine, and which are not patented? Second. May
the assignee of a patent, which has licensed another to
make and sell the machine covered by it, by a mere notice
attached to such machine, limit the use of it by the pur-
chaser or by the purchaser’s lessee to terms not stated in
the notice but which are to be fixed, after sale, by such
assignee in its discretion?” The case therefore directly
involved the general question of the power of the patentee
to sell and yet, under the guise of license or otherwise, to
put restrictions which in substance were repugnant to the
rights which necessarily arose from the sale which was
made. In other words, it required once again a consid-




BOSTON STORE ». AMERICAN GRAPHOPHONE CO. 25

8. Opinion of the Court.

eration of the doctrine which had been previously an-
nounced in Henry v. Dick Co. and of the significance of
the monopoly of the right to use, conferred by the patent
law, which had been reserved in Bauer v. O’ Donnell. Com-
prehensively reviewing the subject, it was decided that the
rulings in Bauer v. O’Donnell and Straus v. Victor Talk-
ing Machine Co. conflicted with the doctrine announced
and the rights sustained in Henry v. Dick Co., and that
case was consequently overruled. Reiterating the ruling
in the two last cases, it was again decided that, as by vir-
tue of the patent law, one who had sold a patented ma-
chine and received the price, and had thus placed the
machine so sold beyond the confines of the patent law,
could not, by qualifying restrictions as to use, keep under
the patent monopoly a subject to which the monopoly
no longer applied.

Applying the cases thus reviewed, there can be no
doubt that the alleged price-fixing contract disclosed in
the certificate was contrary to the general law and void.
There can be equally no doubt that the power to make it
in derogation of the general law was not within the mo-
nopoly conferred by the patent law and that the attempt
to enforce its apparent obligations under the guise of a
patent infringement was not embraced within the rem-
edies given for the protection of the rights which the pat-
ent law conferred.

Thus concluding, it becomes we think unnecessary to
do more than say that we are of opinion that the attempt
in argument to distinguish the cases by the assumption
that they rested upon a mere question of the form of no-
tice on the patented article, or the right to contract solely
by reference to such notice, is devoid of merit, since the
argument disregards the fundamental ground upon which,
as we have seen, the decided cases must rest. Moreover,
so far as the argument proceeds upon the assumption of
the grave disaster which must come to the holders of pat-
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ent rights and articles made under them from the future
application of the doctrine which the cases establish, it
must be apparent that if the forebodings are real the
remedy for them is to be found, not in an attempt judi-
cially to correct doctrines which by reiterated decisions
have become conclusively fixed, but in invoking the cura-
tive power of legislation. In addition, through perhaps
an abundance of precaution, we direct attention to the
fact that nothing in the decided cases to which we have
referred, having regard either to the application of the
general law or of the patent law, deprives an inventor of
any right coming within the patent monopoly, since the
cases alone concerned whether the monopoly of the pat-
ent law can be extended beyond the scope of that law or,
in other words, applied to articles after they have gone
beyond its reach. The proposition so earnestly insisted
upon, that, while this may be true, it does not fairly con-
sider the reflex detriment to come to the rights of property
of the inventor within the patent law as a result of not
recognizing the right to continue to apply the patent law
as to objects which have passed beyond its scope, is ob-
viously not one susceptible of judicial cognizance. This
must be, since whether, for the preservation of the rights
which are within a law, its provisions should be extended
to embrace things which it does not include, typically il-
lustrates that which is exclusive of judicial power and
within the scope of legislative action.

It remains, then, only to apply the principles estab-
lished by the authorities which we have stated to the
answers to the questions.

The first question is, “Does jurisdiction attach under
the patent laws of the United States?” As we assume un-
der the admissions of counsel that the bill asserted the ex-
istence of rights under the patent law, and as at the time it
was filed the want of merit in such assertion had not been
so conclusively settled as to cause it to be frivolous, we
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are of opinion that the court had jurisdiction to pass upon
the case as made by the bill, that is, to determine whether
or not the suit arose under the patent law and hence as
thus understood the question should be answered, yes.

Considering the second and third questions as virtually
involving one consideration we state them together:

“2. If so, do the recited facts disclose that some right
or privilege granted by the patent laws has been violated?

“3. Can a patentee, in connection with the act of de-
livering his patented article to another for a gross consid-
eration then received, lawfully reserve by contract a part
of his monopoly right to sell?”

Correcting their ambiguity of expression by treating
the questions, as they must be treated, as resting upon
and deducible from the facts stated in the certificate and
therefore as embracing inquiries concerning the contract
of sale containing the price maintenance stipulation, it
follows from what we have said that the questions must
be answered in the negative.

The final question is this:

“4. If jurisdiction attaches solely by reason of diver-
sity of citizenship, do the recited facts constitute a cause
of action?”’

Upon the hypothesis which this question assumes there
also can be no doubt that it must be answered in the neg-
ative,

The first question will be certified as answered yes, and
the second, third and fourth as answered, no.

And 1t s so ordered.

MR. Jusrtice BranDEIS, concurring.

Whether a producer of goods should be permitted to
fix by contract, express or implied, the price at which the
purchaser may resell them, and if so, under what condi-
tions, is an economic question. To decide it wisely it is
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necessary to consider the relevant facts, industrial and
commercial, rather than established legal principles. On
that question I have expressed elsewhere views which
differ apparently from those entertained by a majority
of my brethren. I concur, however, in the answers given
herein to all the questions certified; because I consider
that the series of cases referred to in the opinion settles
the law for this court. If the rule so declared is believed
to be harmful in its operation, the remedy may be found,
as it has been sought, through application to the Con-
gress or relief may possibly be given by the Federal Trade
Commission which has also been applied to.

MR. JusTtickE Hormes and MRg. JusticE VAN DEVAN-
TER are of opinion that each of the questions should be
answered in the affirmative.

WILLIAM CRAMP & SONS SHIP & ENGINE BUILD-
ING COMPANY ». INTERNATIONAL CURTIS
MARINE TURBINE COMPANY ET AL.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
THIRD CIRCUIT.

No. 393. Argued January 29, 30, 1918.—Decided March 4, 1918.

The Act of June 25, 1910, c. 423, 36 Stat. 851, providing, in part, that
when patented inventions are used by the United States without
license from the owner, or lawful right, the owner may recover
reasonable compensation for such use in the Court of Claims, is not
to be construed as automatically conferring a general license on the
Government to use such inventions and as thereby authorizing their
use af the will of private parties in the manufacture of things to be
furnished under contracts between them and the United States.
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Where, therefore, a company entered into a contract with the United
States to build certain vessels which was based on specifications, sub-
mitted or approved by the Navy Department, covering in detail
the structure, engines, etc., but which contract expressly provided
for protecting the Government against any claims which might
arise from the infringement by the contractor of the rights of any
patentee; and in constructing the vessels installed therein certain
patented engines without the consent of the patent owners; held,
that the Act of June 25, 1910, supra, did not operate to relieve the
contractor from liability to account for the damages and profits
arising from the infringement.

The purpose of the statute is to give further security to the rights of
patentees by permitting suit and recovery of compensation in the
Court of Claims in those cases where their inventions are availed of
for the benefit of the United States by officials of the Government,
in dealing with subjects within the scope of their authority, but
under circumstances not justifying the implication of contract with
the patentees. Aside from exceptional cases where the authority
of the United States to take under eminent domain may be said to
be exerted in reliance upon this provision for compensation, the act
contemplates the possibility of official error or mistake in the in-
vasion of such rights; it does not contemplate the deliberate and
wrongful appropriation of such constitutionally protected property
by official authority, much less does it intend that mere contractors
with the Government may make such appropriations without com-
pensation, in the work under their contracts, upon the assumption
that the United States ultimately will be liable under the statute for
the rights so elected to be taken.

Crozier v. Krupp, 224 U. 8. 290, explained and distinguished.

238 Fed. Rep. 564, affirmed.

THE case is stated in the opinion.

Mr. Clifton V. Edwards and Mr. Abraham M. Beitler for
petitioner:

Crozier v. Krupp, 224 U. S. 290, was not decided upon
the basis of Crozier being an officer upon salary who de-
rived no pecuniary benefit from the infringement, but
with the understanding that that fact became immaterial
when Congress passed the Act of June 25, 1910. The
transaction was treated as in effect a licensed one; hence
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there could be no injunction. The court held, by implica-
tion, that there can be no accounting in such a case, for
the only theory upon which accounting can be ordered
in any patent suit is the theory that defendant is an in-
fringer. If an individual making devices for the Govern-
ment is not an infringer there is no basis for a decree for
either an accounting or an injunction.

If the taking by the Government is under eminent
domain, then it follows that the status of the Government
is that of a rightful user, in effect a licensee, and the status
of the Cramp Company is that of a maker for the licensee,
protected by the license. The language of the act makes
it applicable to cases where an ‘“invention’ is ‘“used,”
thus not confining it to the mere use of a machine. An
invention is used when a machine or composition of matter
is either made or used or sold, or when a process is prac-
ticed. That the language of the act is broad enough to
cover the making of a machine was decided in Crozier v.
Krupp because in that case the matter in dispute was the
making of field guns, by Crozier, and not their use by the
Government, and the opinion (p. 306) refers to the pur-
pose of the act being to avoid ‘‘interference with the right
of the Government to make and use.” Even if the statute
had employed the word ‘‘use’” in the narrow sense of use
of a machine, that would carry with it the implied right
to have the machine made. Illingworth v. Spaulding, 43
Fed. Rep. 827, 830; Woodworth v. Curtis, 2 Woodb. &
M. 524; Steam Stone-Cutter Co. v. Shortsleeves, 16 Blatchf.
381; Porter Needle Co. v. National Needle Co., 17 Fed. Rep.
536; Dunlop Pneumatic Tyre Co., Lid., v. North British
Rubber Co., Ltd., British Patent Trade-Mark Cases, vol.
21, p. 161, 173. It is pertinent to note that the above
cases expressly recognized the right of the licensee to
have the device made for him by others than himself.
To the same effect is Monirose v. Mabie, 30 Fed. Rep.
234. And the cases above cited expressly state the im-
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munity of the maker for the licensee. Thomson-Houston
Co. v. Ohto Brass Co., 80 Fed. Rep. 720; Johnson Rail-
road Signal Co. v. Union Switch & Signal Co., 55 Fed.
Rep. 487.

The fact that the defendant may make a profit out of
the making was not a violation of the appellee’s (plain-
tiff’s) rights, and the plaintiff is not entitled to a profit
on the manufacture. The right to such profit passed with
the license, irrespective of the individual who might do
the work. What is implied in the statute is as much a
part of it as what is expressed. Gelpcke v. Dubuque, 1
Wall. 220; Wilson v. Bank, 103 U. 8. 770; Brooks v.
United States, 39 Ct. Clms. 494.

The vital question in this case is whether defendant’s
action is non-infringing or infringing in character. It is
absurd to confuse this with the question of whether de-
fendant has made a profit. If the Government is not an
infringer, defendant is not liable to an infringement suit,
whether it made profit or not. If this court, having de-
cided that the Act of 1910 protects Crozier, an officer of
the Government, should now decide that it does not pro-
tect the Cramp Company, a contractor with the Govern-
ment, it must be evident that many intermediate cases
will constantly be arising as to which the line will have to
be drawn again and again.

An examination of previous cases in the Court of Claims,
the Circuit Courts of Appeal, and the Supreme Court
shows that the operation of the prior statute law resulted
in injustice to patentees in depriving them of compensation
for the appropriation of their inventions by the Govern-
ment, its officers, agents, etc., and in annoyance and har-
assment of the Government and those dealing with it in
the resulting attempts to do indirectly that which could
not be done directly. The Government was seriously
hampered in respect of its enjoyment of necessary inven-
tions, while patentees, if unable to prove a contract, were
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often without relief. So far as we can find, in no case prior
to the passage of the Act of 1910 was any officer or con-
tractor actually enjoined or compelled to pay personal
profits or damages by reason of the infringement of a
patent as a necessary incident to government work. At
best, the right even against a contractor was challenged
and uncertain. Numerous decisions prior to the act,
among them Dashiell v. Grosvenor, 66 Fed. Rep. 334, had
ruled squarely against the right, and this court as late as
1896, in affirming that case, reserved the question. 162
U. 8. 425, 434. Numerous cases in the Court of Claims
illustrate the Government’s extensive use of patents and
the difficulties of patentees in getting jurisdiction. And
many cases in this and other federal courts show how un-
successful had been the attempts to obtain injunctive or
other relief against officers and contractors. In none of
the reported cases is a distinction drawn between an
officer and a contractor. Since the right to equitable re-
lief depends upon jurisdiction for the purpose of granting
an injunction (Root v. Raitlway Co., 146 U. S. 210), no one
had succeeded in collecting any profits or damages from
either.

The act meets the situation by writing what is in effect
a license agreement between the Government and the
patentee. It gives an additional remedy to the patentee—
a substantial remedy; it provides that he shall recover
compensation, whereas before he could not do so. An
object of equal importance was to insure that the Govern-
ment should be free and uninterrupted in its use of pat-
ented inventions. As the Government must always act
through its officers and agents, and has customarily carried
on a large part of its work through contractors, it is ob-
vious that duly authorized use by these instrumentalities
without interference was contemplated by the act. There
would have been no object for the Government to pay for
the use of an invention, if that payment did not cover the




CRAMP & SONS ». CURTIS TURBINE CO. 33

28. Argument for Respondents.

whole transaction and protect those carrying on the work
for the Government.

License agreements may expressly reserve the right to
the licensee to contest validity. In the present instance
it is as if the Government took a license under such valid
patents as it uses. Of course, an express license to use
the valid patents of the licensor would not bar the licensee
from showing that a particular patent asserted by the
licensor was invalid. Under the Constitution, Congress
can give inventors an exclusive right, or it ean give them
no right at all; we submit that the reasonable view is that
it can confer some right intermediate between these ex-
tremes.

The views of the House Committee are inadmissible;
but the report also shows an intention to give the Govern-
ment the right to appropriate inventions.

When the Government bound itself and the Cramp
Company by the execution and delivery of the contracts,
the appropriation was made. Those contracts referred
to certain plans, specifications and drawings for the tur-
bines. It is not necessary to an appropriation under the
right of eminent domain that it should be primarily and
explicitly directed to the object taken. If the act is no
protection to a contractor following government specifica-
tions, then it follows that any patent owner may enjoin
contractors from using their patents in following those
specifications—an unthinkable result in these times. A
final decree of compensation against the United States
would be an adjudication that the Government was a
wrongdoer in making use of the patented invention, and
it would be the duty (at least the moral duty) of the exec-
utive branch to cease such wrongdoing.

Mvr. Frederick P. Fish, with whom Mr. Charles Neave and
Mr. William G. McKnight were on the brief, for respond-
ents, went minutely into the construction of the statute
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and distinguished Crozier v. Krupp, 224 U. 8. 290. Of that
case it was said, in part: The court did not decide that the
rights and remedies of the patent owner as against private
individuals making a private profit have been in any way
altered by the act, but merely that suits based on infringe-
ment by a government officer acting solely in his public
capacity and for the public benefit, can no longer be
brought against that officer. The Government, by the
Act of 1910, has assumed responsibility for his wrong.
That is, the wrongful act of the officer is committed by
the authority of the Government, and it ceases to be
wrongful so far as the officer is concerned; the Govern-
ment assumes responsibility and, by virtue of the Act of
1910, recognizes its liability. We do not understand that
this court held that the Government’s wrong became a
right by the Act of 1910, though ‘“‘in substance,” as the
court says, it is in the position which, as between individ-
uals, would be the equivalent of that of a licensee in that
its appropriation of a patented invention cannot be
stopped. It is in this sense, and this sense only, that we
understand the court’s reference to eminent domain and
to the ‘‘appropriation of a license.” Those expressions
are used only when considering the situation ‘“in sub-
stance”’—‘‘looking at the substance of things”—the
substantial result of the statute.” They are illustrative,
rather than descriptive, of the legal situation. The
Government had, and has, a right to make use of patented
inventions, and of any other private property, in the sense
that it has the power to do so, and cannot be prevented
from exercising that power, as it has never consented to
any limitation thereon. Here the defendant, a private
corporation, has made a personal profit from its infringe-
ment of the plaintiff’s patent rights. The plaintiff now
seeks to recover from it—not from the Government—that
personal profit unlawfully obtained. No such situation
was presented in Crozier v. Krupp.
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Mz. Cuier Justice WHITE delivered the opinion of
the court.

The history of this suit from its commencement up to
the development of the controversy now before us, will
be shown by an examination of the decided cases referred
to in the margin.! We shall therefore not recur to that
which has gone before but confine our statement to the
things essential to an understanding of the phase of the
issue which we must now decide.

Under proposals submitted by the Navy Department
the petitioner, the Cramp Company, in 1908 contracted
to build two torpedo boat destroyers, Nos. 30 and 31, and
in 1911 further contracted to build four such boats, Nos.
47,48,49 and 50. The specifications submitted by the de-
partment as to structure, engines, etc., were comprehen-
sively detailed and the contracts were based either upon
the acceptance of such specifications or upon such changes
suggested by the contractor as met the approval of the
Navy Department. The contracts contained an express
provision, which is in the margin,? protecting the Govern-

1 International Curtis Marine Turbine Co. v. Wm. Cramp & Sons
Co., 176 Fed. Rep. 925; In re Grove, 180 Fed. Rep. 62; International
Curtis Marine Turbine Co. v. Wm. Cramp & Sons Co., 202 Fed. Rep.
932; Wm. Cramp & Sons Co. v. International Curtis Marine Turbine
Co., 228 U. 8. 645; International Curtis Marine Turbine Co. v. Wm.
Cramp & Sons Co., 211 Fed. Rep. 124; Wm. Cramp & Sons Co. v. In-
ternational Curtis Marine Turbine Co., 234 U. 8. 755.

2 “PatenTs. The party of the first part, in consideration of the
premises, hereby covenants and agrees to hold and save the United
States harmless from and against all and every demand or demands of
any nature or kind for or on account of the adoption of any plan, model,
design or suggestion, or for or on account of the use of any patented
invention, article, or appliance that has been or may be adopted or
used in or about the construction of said vessel, or any part thereof,
under this contract, and to protect and discharge the Government
from all liability on account thereof, or on account of the use thereof,
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ment against any claims which might arise from the in-
fringement by the contractor of the rights of any patentee,
if any such rights there were.

The Turbine Companies filed their bill against the
Cramp Company to recover damages and profits accru-
ing from the infringement of certain patents on turbine
engines which the Cramp Company had placed in the
boats built under the contract of 1908. Ultimately this
claim of infringement was upheld by the Circuit Court
of Appeals for the Third Circuit. 211 Fed. Rep. 124. On
the hearing which then ensued before a master as to dam-
ages and profits, the Turbine Companies urged their
claim and tendered their proof concerning the same, cov-
ering the four destroyers, Nos. 47, 48, 49 and 50, built
under the contract of 1911, upon the ground of an in-
fringement like that which had been committed as to the
boats built under the contract of 1908. Rubber Co. v.
Goodyear, 9 Wall. 800. The inquiry was objected to on
the ground of its irrelevancy because liability for infringe-
ment under the contract of 1911 was to be tested by a dif-
ferent rule from that which was applicable to the boats
contracted for in 1908 in consequence of the applicability
to the 1911 contracts of the Act of Congress of June 25,
1910, c. 423, 36 Stat. 851. Under that law, it was in-
sisted, ‘“‘the United States, by act of eminent domain, ac-
quired a license to use the invention of all existing pat-
ents, and, therefore, the transactions under the contracts
for torpedo boat destroyers Nos. 47, 48, 49 and 50, being
merely the building of devices for a licensee under the
patent in suit, were licensed transactions and not infring-
ing transactions, and consequently are not within the
scope of this accounting.” The master overruled the ob-
jection but thereafter on request certified the subject to

by proper releases from patentees, and by bond if required, or other-
wise, and to the satisfaction of the Secretary of the Navy.”
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the District Court where his ruling was held to be wrong
on its merits and reversed. On a rehearing the court sus-
tained the view which it had previously taken of the sub-
ject by a reference to a decision of the Circuit Court of
Appeals for the Second Circuit (Marcont Wireless Tele-
graph Co. v. Svmon, 227 Fed. Rep. 906; 231 Fed. Rep.
1021). 232 Fed. Rep. 166. Application was then made
to the Circuit Court of Appeals by certiorari to review
this ruling and by mandamus to compel the master to
proceed with the hearing in accordance with the claims
of the Turbine Companies. Finding that the ruling in
the Marconi Case was pending in this court for review,
the Court of Appeals postponed deciding the issue of stat-
utory construction to await the decision of this court, but
directed the accounting to proceed as to both classes of
contracts in such a manner as to enable the authoritative
ruling on the statute when made by this court to be ap-
plied without confusion or delay. 238 Fed. Rep. 564.
The writ of certiorari on which the case is now before us
was then allowed and this and the Marconi Case referred
to by the court below were argued and submitted upon
the same day.

The single question is, did the provisions of the Act of
1910 operate without more to confer upon the United
States a license to use the patents of the Turbine Compa-
nies; and if so, was the Cramp Company as a contractor
authorized to avail itself of the license by using the patent
rights of the Turbine Companies without their consent?
Avowedly on the very face of the act its purpose was not
to weaken the rights of patentees, but to further secure
them. This results not only from the title of the law (An
Act to provide additional protection for owners of pat-
ents of the United States, and for other purposes), but
further from the report of the committee of the House of
Representatives where the act originated which stated
that such was the purpose intended to be accomplished
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by the act. (House Report No. 1288, 61st Cong., 2d
sess.) The conflict between the purpose thus intended
and the construction now claimed for the act is evident
unless it can be said that to confer by anticipation upon
the United States, by a law universally and automatically
operating, a license to use every patent right is a means of
giving effect to a provision of a statute avowedly intended
for the further securing and protecting of such patent rights.

But passing deducing the meaning of the act from its
title and the report of the committee by which it was
drafted, it is apparent that the significance which the con-
tention affixes to it is directly in conflict with the text
(which is in the margin 1)) since that text expressly de-
clares that the object of the act is to secure compensation
for patentees whose rights have been ‘‘used by the United
States without license”’—the very antithesis of a right
by license to use all patents which is the purpose attrib-

1“An Act To provide additional protection for owners of patents
of the United States, and for other purposes.

“ Be it enacted by the Senale and House of Representatives of the United
States of America in Congress Assembled, That whenever an invention
deseribed in and covered by a patent of the United States shall here-
after be used by the United States without license of the owner thereof
or lawful right to use the same, such owner may recover reasonable
compensation for such use by suit in the Court of Claims: Provided,
however, That said Court of Claims shall not entertain a suit or re-
ward (sic) compensation under the provisions of this Act where the
claim for compensation is based on the use by the United States of any
article heretofore owned, leased, used by, or in the possession of the
United States: Provided further, That in any such suit the United States
may avail itself of any and all defenses, general or special, which
might be pleaded by a defendant in an action for infringement, as set
forth in Title Sixty of the Revised Statutes, or otherwise: And pro-
vided further, That the benefits of this Act shall not inure to any pat-
entee, who, when he makes such claim is in the employment or service
. of the Government of the United States; or the assignee of any such
patentee; nor shall this Act apply to any device discovered or invented
by such employee during the time of his employment or service.”
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uted to the act by the argument. And this is made
clearer by considering that the statute itself in directing
the proceedings which must be resorted to in order to ac-
complish its avowed purpose, exacts the judicial ascer-
tainment of conditions which would be wholly negligible
and irrelevant upon the assumption that the statute in-
tended to provide in favor of the United States the gen-
eral license right which the argument attributes to it.
This conclusion cannot be escaped when it is considered
that if the license, which it is insisted the act in advance
created, obtained in favor of the United States, the in-
quiry into the question of infringement by the United
States for which the statute provides would be wholly su-
perfluous and indeed inconsistent with the assumption of
the existence of the supposed license.

But let us in addition pass these latter considerations
and come not only to demonstrate the error of the con-
struction asserted but to make manifest the true meaning
of the statute from a twofold point of view, that is, first,
from an analysis of the context of the statute as elucidated
by the indisputable principles which at the time of the
adoption of the act governed the subjects with which it
dealt, and, second, from the consideration of the context
and the effect upon it of the ruling in Crozier v. Krupp,
224 U. 8. 290.

At the time of the enactment of the law of 1910 the fol-
lowing principles were so indisputably established as to
need no review of the authorities sustaining them, al-
though the leading cases as to all the propositions are re-
ferred to in the margin.!

(a) That rights secured under the grant of letters pat-

1 United States v. Palmer, 128 U. S. 262; Schillinger v. United States,
155 U. 8. 163; United States v. Berdan Fire-Arms Mfg. Co., 156 U. S.
952; Belknap v. Schild, 161 U. 8. 10; Russell v. United States, 182 U.
8. 516; International Postal Supply Co. v. Bruce, 194 U. S. 601 ; Har-
ley v. United States, 198 U. S. 229.
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ent by the United States were property and protected by
the guarantees of the Constitution and not subject there-
fore to be appropriated even for public use without ade-
quate compensation.

(b) That although the United States was not subject
to_be sued and therefore could not be impleaded because
of an alleged wrongful taking of such rights by one of its
officers, nevertheless a person attempting to take such
property in disregard of the constitutional guarantees
was subject as a wrongdoer to be controlled to the extent
necessary to prevent the violation of the Constitution.
But it was equally well settled as to patent rights, as was
the case with all others, that the right to proceed against
an individual, even although an officer, to prevent a vio-
lation of the Constitution did not include the right to dis-
regard the Constitution by awarding relief which could
not rightfully be granted without impleading the United
States, or, what is equivalent thereto, without interfer-
ing with the property of the United States possessed or
used for the purpose of its governmental functions.

(c¢) That despite the want of authority to implead the
United States, yet where an officer of the United States
within the scope of an official authority vested in him to
deal with a particular subject, having knowledge of ex-
isting patent rights and of their validity, appropriated
them for the benefit of the United States by the consent
of the owner, express or implied, upon the conception that
compensation would be thereafter provided, the owner of
the patent right taken under such circumstances might,
under the statute law of the United States permitting
suits against the United States on contracts express or
implied, recover by way of implied contract the compensa-
tion which might be rightly exacted because of such taking.

(d) That where an officer of the United States in deal-
ing with a subject within the scope of his authority in-
fringed patent rights by a taking or use of property for
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the benefit of the United States without the conditions
stated justifying the implication of a contract, however
serious might be the infringement or grave to the holder
of the rights the consequences of such infringement, the
only redress of the owner was against the officer, since no
ground for implying a contract and securing compensa-
tion from the United States obtained.

Coming to consider the statute in the light of these
principles, there would seem to be no room for controversy
that the direct and simple provision, ‘‘that whenever an
invention described in and covered by a patent of the
United States shall hereafter be used by the United
States without license of the owner thereof or lawful
right to use the same, such owner may recover reasonable
compensation for such use by suit in the Court of Claims,”
embraces and was intended alone to provide for the dis-
crepancy resulting from the divergence between the right
in one case to sue on an implied contract and the non-
existence of a right to sue in another. And this meaning
becomes irresistible when the concordance which it pro-
duces between the title and the report of the committee
is considered on the one hand, and the discord which
would arise on the other from reading into the statute the
theory of automatic and general license as to every pat-
ent which the argument presses. Observe that the right
torecover by implied contract as existing prior to 1910 and
the right to recover given by that act both rest upon the
possession and exertion of official authority, although from
the absence of definition in the statute the precise scope
of the official power possessed in order to bring the au-
thority into play is not specified but is left to be deduced
from the application of general principles. Observe fur-
ther that, resting thus upon the exercise of official power,
it was not assumed before the Aet of 1910 or under that
act, that the official authority would consciously and in-
tentionally be exerted so as to violate the Constitution
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by wrongfully appropriating private property. This fol-
lows from a twofold point of view: First, because the basis
of the right to sue on implied contract is the fact that of-
ficial power, recognizing the patent right and the at least
implied assent of the owner, had acted in reliance upon
the fact that adequate compensation would follow the
taking. And second, because,in conferring the right to
prove infringement, the Act of 1910 obviously contem-
plates the possibility of the commission of official error
or mistake on that subject and afforded a remedy for its
correction and resulting compensation. Thus it is true
to say that under both views the theory of universal and
automatic appropriation by the United States of a license
to use all patent rights is unsupported, since both views
assume that official authority would not be wilfully ex-
erted so as to violate the Constitution, and this although
it be that the Act of 1910 embraces the exceptional case
where, because of some essential governmental exigency
or public necessity, the authority of the United States is
exerted to take patent rights under eminent domain in
reliance upon the provision to recover the adequate com-
pensation which the Act of 1910 affords. And this fun-
damental characteristic at once exposes the want of foun-
dation for the contention that because the statute made
provision for giving effect to acts of official power in tak-
ing patent rights under the conditions stated and even
when necessary of curing defects in the exertion of such
power, therefore it is to be assumed that the statute con-
ferred upon all who contracted with the United States
for the performance of work a right to disregard and take
without compensation the property of patentees. This
must be, since the making of a contract with the United
States to perform duties in favor of the United States does
not convert the contractor into an official of the United
States qualified to represent it and to entail obligations
on it which under the terms of the statute can alone rest
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upon official action and the discharge of official duty.
The making of a contract with the United States and the
resulting obligation to perform duties in favor of the
United States by necessary implication impose the re-
sponsibility of performance in accordance with the law
of the land; that is, without disregarding the rights or ap-
propriating the property of others. A contractor with
the United States, therefore, is in the very nature of
things bound to discharge the obligation of his contract
without violating the rights of others, and merely because
he contracts with the United States is not vested with the
power to take the property of others upon the assumption
that as a result of the contract with the United States he
enjoys the right to exercise public and governmental
powers possessed by the United States.

Nor is there any foundation for the assumption that
the ruling in Crozier v. Krupp, 224 U. 8. 290, is in conflict
with these self-evident propositions and by necessary im-
plication sanctions the theory of universal license in favor
of the United States as to all patent rights and the as-
serted resulting authority in contractors with the United
States for the purpose of the execution of their contracts
to disregard and appropriate all such rights.

Stated as briefly as we possibly can, the case was this:
In the arsenals of the United States guns and gun car-
riages were constructed containing appliances which it
was asserted infringed patent rights of the Krupp Com-
pany. A bill was filed against Crozier, who was Chief of
Ordnance of the United States, to enjoin the alleged vio-
lation of the asserted patent rights. Crozier demurred
to the amended bill on the ground that the court had no
jurisdiction because the suit was one against the United
States. The trial court dismissed the bill. The Court of
Appeals of the District of Columbia reversed because,
although it fully conceded there was no jurisdiction over
the United States and no power to interfere with its pub-
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lic property or duties, it yet considered that there was
jurisdiction to restrain the individual, although an officer,
from continuing to take property without compensation
in violation of the Constitution. A certiorari was granted.
It was stipulated in the cause that the structures com-
plained of had been made in all the arsenals of the United
States by Crozier, the Chief of Ordnance, and by the
United States, and that the United States had asserted
the right, and proposed to continue, to make the guns and
gun carriages in the future for its governmental purposes
and denied the violation of any patent right. It was also
stipulated that the Chief of Ordnance had made no prof-
its and that all claims were waived except the claim of
right to a permanent injunction at the termination of the
suit to prevent the use of the appliances in the future. And
that was the solitary issue which here arose for decision.

It was held that in view of the admission as to the na-
ture and character of the acts done by the United States
and further in view of the power of the United States to
take under eminent domain the patent rights asserted,
the provisions of the statute affording a right of action
and compensation were adequate to justify the exercise
of such power. In accordance with this ruling it was de-
cided that there was no right to an injunction against the
Chief of Ordnance as an individual and the parties if their
rights had been infringed were relegated to the compensa-
tion provided under the Act of 1910. In reaching this
conclusion the statute was critically considered princi-
pally for the purpose of determining whether the right to
recover compensation which the act afforded was ade-
quate to fulfill the requirements of compensation for
rights taken as protected by the Constitution. It is true
in the analysis which was made of the statute for this pur-
pose it was said that the consummated result of the Act
of 1910 in any particular case was to confer upon the
United States a license to use the patent right (p. 305).
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But the use of the word ‘““license” affords no room for
holding that it was decided that the statute provided for
the appropriation by anticipation and automatically of
a license to the United States to use the rights of all pat-
entees as to every patent. And clearer yet is it that the
use of the word ‘‘license’” affords no ground for the prop-
osition that the statute invested every person contracting
with the United States for the furnishing of material or
supplies or for doing works of construction with public
powers and transferred to them the assumed license to
violate patent rights to the end that they might be re-
lieved of the obligations of their contracts and entail upon
the United States unenumerated and undetermined re-
sponsibility upon the assumption that the United States
would be ultimately liable for the patent rights which the
contractors might elect to take. Through abundance of
precaution, however, we say that if any support for such
contentions be susceptible of being deduced from the use
of the word ““license” in the passage referred to, then the
word must be and it is limited, as pointed out by the con-
text of the opinion and by what we have said in this case,
to the nature and character of use which was contem-
plated by the statute and which is consonant with the ex-
ecution of its limited though beneficent purpose and not
destructive of the same.

Under the view which we have stated it follows that
the court below did not err in ordering the accounting
under the 1911 contracts to proceed so that the statute
when correctly construed might be applied. To the end,
therefore, that effect may be given to such accounting as
ordered by the court below our decree will be

The order of the Circuit Court of Appeals to the extent
that 1t directed the accounting to be made on the basis therein
stated s affirmed and the decree of the District Court is re-
versed and the case is remanded to the District Court for fur-
ther proceedings in conformity with this opinion.
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MARCONI WIRELESS TELEGRAPH COMPANY

OF AMERICA v. SIMON.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE

SECOND CIRCUIT.

No. 168. Argued January 29, 1918.—Decided March 4, 1918.

The Navy Department accepted respondent’s proposal to furnish cer-

tain sets of wireless telegraph appliances, the bid having been based
on the Department’s specification describing the appliances desired
and upon a sample submitted with the bid as the Department re-
quired. Before the contract was completed this suit was brought
to restrain him from making or delivering, upon the ground that
petitioner’s patent rights would thereby be infringed. In the courts
below a decree dismissing the bill was made and affirmed upon the
ground that the infringement, whether direct or contributory in-
trinsically, was not unlawful, in view of the Act of June 25, 1910,
c. 423, 36 Stat. 851. Held, following Cramp & Sons Co. v. Interna-
tional Curtts Martne Turbine Co., ante, 28: (1) That, if the making
of the appliances would be per se an infringement, the Act of June 25,
1910, construed in that case, afforded no defense; but (2) if, as con-
tended and not decided in the courts below, the appliances as called
for were so far incomplete that their making and furnishing would
at most contribute to infringement by the Government in adjusting
and using them for essential governmental purposes, the acts com-
plained of would not be illegal or subject to injunction, in view of
the statute as construed in the case cited and in Crozier v. Krupp,
224 U. S. 290. Held, further, (3) that, the nature of the infringe-
ment, i. e., whether it was direct or contributory—having been
crroneously treated as irrelevant and so not decided by the courts
below, the case should be remanded to the District Court for con-
sideration and determination of the rights of the parties in the light
of this court’s construction of the statute, not overlooking petitioner’s
contentions that making the appliances for the Government before
the contract was completed, and making them for persons other than
the Government, would constitute direct infringements.

231 Fed. Rep. 1021, reversed.

THE case is stated in the opinion.
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Mr.L.F. H. Betts and Mr. John W. Griggs for petitioner:

Prior to the Act of 1910, a patentee had a remedy in the
Court of Claims by a suit against the United States for
its lawful use of an invention, and a remedy in the Court
of Claims or District Courts where his patented rights
were taken under the exercise of the power of eminent
domain. By a tortious or unlawful use of an invention,
the United States does not acknowledge or concede that
the patentee is entitled to the exclusive rights granted
by a patent, or that the United States has appropriated
or used any such rights. In fact, any such use of his
exclusive rights is in effect a denial of the existence of such
rights; or, at least, such use is treated by the United States
as the exercise of its own rights. Consequently the pat-
entee could not then recover upon the theory of a taking
under the exercise of the right of eminent domain—which
does not involve the commission of a tort—for which the
law would imply a promise to pay reasonable compensa-
tion. But if the prerequisites to the taking of patent
rights under eminent domain existed, the patentee could—
in a suit in the Court of Claims or the District Court—re-
cover compensation prior to the Act of 1910, on an implied
promise to pay. Hollister v. Benedict, 113 U. 8. 59, 67;
Brooks v. United States, 39 Ct. Clms. 494; Bethlehem Steel
Co. v. United States, 42 Ct. Clms. 365; Unaited States v.
Russell, 13 Wall. 623, 626; United States v. Great Falls
Mfg. Co., 112 U. 8. 645; Uniled States v. Lynah, 188 U. 8.
445, 463 et seq.

Prior to the act, a patentee had a remedy by an infringe-
ment suit against officers of the United States for personal
profits and damages. Although it was held that officers
could not be enjoined from the infringement when acting
in their official capacity, where the infringement was being
conducted at government plants or the infringing device
was in the possession and use of the United States, yet
these officers were liable for the infringement and to
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account for such profits as they personally made and to
pay such damages as they personally caused. Cammeyer
v. Newton, 94 U. S. 225; James v. Campbell, 104 U. 8.
356; Belknap v. Schild, 161 U. S. 10; Forehand v. Porter,
15 Fed. Rep. 256; Head v. Porter, 48 Fed. Rep. 481, 488,
489. These suits in equity, brought against officers of the
United States for infringement of a patent, were not dis-
missed for lack of jurisdiction, but the court assumed juris-
diction and decided each case on its merits.

Prior to the act, a patentee had a remedy in equity for
an injunction and accounting for infringement against
vendors or contractors with the United States, but no
remedy against the United States for the use by the
United States without license or lawful right, <. e., a tort

or infringement of a patent.

The Act of 1910 is an enlarging and remedial statute

from him of damages and profits.

by which the United States simply consents to be sued in
tort for its infringement of certain patents. If it be held
that the act gives the Government the power of appro-
priating patent licenses by virtue of eminent domain, the
rights of owners of patents are further restricted, because
one effect of the act then is that in all cases of suits against
the Government for use of patented inventions, where no
element of contract is present, the Government may
attack the validity of the patent. This was not the case
before the act, for patentees then had remedies against
the Government in case of a taking under the power of
eminent domain and such cases involved necessarily, to
prevent their being actions for tort, the recognition of the
patentee’s rights. It seems clear that the act should be
construed to apply only to cases of infringement by the
Government as distinguished from ecases of a taking under
the power of eminent domain; and should not be construed
to deprive this petitioner of its formerly existent right to
an injunction against this respondent, and the recovery
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The Distriect Court’s contention sweeps away the dis-
tinction between the infringing private citizen and an
infringing Government and its officers. It confuses the
right of a patentee to enjoin such private infringer, and
to recover compensation from him, even when acting
with the Government, with the power in the chancellor to
adjust his decree to what public necessity demands.

In the case at bar, the plaintiff had a right of action to
recover damages and profits made by Simon as an in-
dependent manufacturer and seller to the Government,
and also had an independent right of action, but no
remedy, against the Government as a user of the infringing
apparatus. Birdsell v. Shaliol, 112 U. S. 487; Jennings v.
Dolan, 29 Fed. Rep. 861; Daimler v. Conklin, 170 Fed.
Rep. 70. There being three distinet and independent
rights, there are three distinct and independent remedies
which a patentee has, to wit, the right to recover from the
infringing manufacturer and vendee for profits and dam-
ages, and the distinct and independent right to recover
against the user for damages and profits. It was on this
latter principle that the courts, prior to the Act of 1910,
took jurisdiction of a suit against an infringing contractor
with the Government, and not because the Government,
had not consented to be sued. A contractor acting for
his own profit and benefit has not the same relation to the
Government as one of its officers or employees.

The District Court was in error in assuming that by
calling for bids for wireless apparatus under the Navy
specifications government officers appropriated a license
under the patent. The specifications did not mention
the invention of the patent in suit. The officers of the
Navy might have been satisfied with unpatented appara-
tus or means. There is no dispute as to the power of the
Government to exercise its inherent right of eminent
domain over intangible patent rights. Congress, by the
provisions (§ 120) of the National Defense Act, 39 Stat.
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213, has practically provided for the exercise of that right
in respect to manufactured munitions of war whether
patented or not.

Crozier v. Krupp, 224 U. 8. 290, decided that the Act
of 1910 provided a remedy against the United States in
tort for its direct infringement, but that its officers could
not be enjoined from continuing such infringement.

The right to the injunction should have been sustained,
notwithstanding the Act of 1910. The operation of the
injunetion, so far as the Government’s interests were con-
cerned, might have been suspended, if the facts warranted
such suspension, but injunction could not be rightfully
denied except in case of necessity or of immediate or im-
pending danger to the Government. Even then, we sub-
mit, the relief should not have been denied unless the
petitioner or its licensees were unable or unwilling to supply
the necessary apparatus at a just and reasonable price,
and, in any event, unless the petitioner was secured against
loss by an indemnity bond from the respondent.

The act of the respondent in manufacturing the patented
apparatus, before he had any contract with the United
States and for his own benefit and profit, is a separate
tort, independent of any subsequent sale to or later con-
tract with the United States, and was sufficient basis to
sustain the bill and for an order for an injunction. The re-
spondent had no assurance when he infringed that he would
secure the government contract.

The fact that the apparatus might be sold to others
than the United States, or that the respondent might
use it, was sufficient to justify an injunction.

Mr. Walter H. Pumphrey for respondent:

The sample set was designed and manufactured under
the authority and at the request of the Navy Depart-
ment, and in accordance with the Department’s specifica-
tions, and use of the patent necessarily was involved in
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complying with those specifications. Brooks v. United
States, 39 Ct. Clms. 494.

There was a failure of proof of direct infringement.
Manifestly, there can be no argument of infringement
based upon the manufacture of the apparatus which
Simon supplied to the Department—with nothing more.
Therefore, petitioner is driven into the position that the
Navy Department, in installing Simon’s apparatus, adds
certain things to it, which result in producing a system em-
bodying the alleged invention of the Marconi claims in,
issue and which, therefore, infringes these claims. The
manufacture of a separate element of a patented combina-
tion, unless proved to have been conducted for the pur-
pose and with the intent of aiding infringement, is not in
and of itself infringement. Saxe v. Hammond, 1 Banning
& Arden, 629; Heaton Co. v. Eureka Co., 77 Fed. Rep. 288;
Thomson-Houston Co. v. Ohio Brass Works, 80 Fed. Rep.
712; Bullock Co. v. Westinghouse Co., 129 Fed. Rep. 110.
Therefore, in order to sustain the petitioner’s contention
as to contributory infringement, this court must view
the Federal Government and this respondent as conspiring
together, or acting in concert, the former as principal and
the latter as an accomplice, to commit an unlawful act.
Such a view is not possible under the Act of June 25, 1910,
and the decisions in Crozier v. Krupp, 224 U. 8. 290, and
International Curtis Marine Turbine Co. v. Cramp & Sons,
211 Fed. Rep. 124-152. Under the act, as interpreted by
this court, it is clear that the Federal Government had a
lawful right to make and use patented inventions, subject
to the obligation to make just compensation to the patent
owner for the property so taken. Whatever may have been
the character or quality of the act of the government
officer with whom Simon negotiated, the completion and
use by the Government of the apparatus in question was
clearly an adoption by the United States of the act of the
officers when and as committed, and caused such act to
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become, in virtue of the statute, a rightful appropriation,
for which compensation is provided.

The facts admitted and established conclusively show
that the real defendant here is the United States. It was
the Navy Department that decided upon and elected to
use the apparatus, advertised and solicited bids for it,
required each bidder to make and submit a sample set,
designated and authorized the respondent, Simon, along
with several others, to furnish certain parts of a wireless
transmitting apparatus for examination and test, which
parts are herein termed a sample set, added the essential
elements necessary to make the incomplete and inop-
erative apparatus complete and operative for wireless
transmission, and it was the Department’s completion
and use of the apparatus that brought it within the claims
of the patent in suit, if it is so. The action should clearly
have been brought against the Government in the Court
of Claims. [Counsel went fully into the purpose of the
Act of 1910, and its relation to the doctrine of eminent
domain, and its supposed effect in creating a license in
favor of the Government, bestowing much consideration
upon the case of Crozier v. Krupp.]

Simon does not sell wireless telegraph apparatus to the
Navy Department; he is merely a contractor, making
and supplying it to the Department on its orders. He is,
therefore, not a vendor of such apparatus. Johnson Co. v.
Union Co., 55 Fed. Rep. 488. Obviously, the license to
the Government is unrestricted and protects those who
do for the Government that which the Government has
a right to do under the license. To hold that the license
to the Government is a limited license to ‘“use,” in the
narrow sense of the use of machines or apparatus, would
defeat the very purpose this court, in Crozier v. Krupp,
held the act was intended to serve, to wit, to avoid “in-
terference with the right of the Government to make and
use” inventions in the interest of the commonwealth.
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Even if the word ‘““use” be taken in the narrow sense, it is
nevertheless well settled that the right to use an invention
implies the right to make the same. The fact that the
defendant may make a profit out of the making was not
a violation of the petitioner’s rights and the petitioner is
not entitled to the profit of the manufacturer. The right
to such profit passed with the license irrespective of the
individual who might do the work.

MR. CrieF JusticE WHITE delivered the opinion of the
court.

In the spring or early summer of 1915 the Navy De-
partment submitted its call for proposals to furnish 25
wireless telegraph transmitting sets. The call contained
a specification describing the apparatus desired and pro-
vided that no bid would be entertained unless the bidder
in advance or at the time of his bid submitted a sample
of the apparatus which he would furnish under his bid if
accepted. Simon, the respondent, who had no manufac-
turing establishment, employed a manufacturer of elec-
trical apparatus to make for him a wireless telegraph
transmitting set and when it was made submitted it to
the Navy Department in accordance with the call. He
also submitted a bid to furnish the appliances called for
conformably to the sample and his bid was accepted by
the Navy Department in August, 1915. Before the con-
tract, however, was formally completed, in September
following, the Marconi Wireless Telegraph Company, the
petitioner, as assignee of the Marconi patents on appa-
ratus for wireless telegraphy, filed its bill against Simon
seeking an injunction preventing him from making or de-
livering the apparatus described in his bid on the ground
that his doing so would be an infringement of the rights
secured by the Marconi patents. The complainant moved
for a preliminary injunction in accordance with the prayer
of the bill, supporting its motion by affidavits, and the
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defendant made a counter motion to dismiss the bill, the
motion not being in the record but the ground thereof
being persuasively shown by an affidavit submitted in
its support, as well as by the reasons given by the court
when it came to pass upon the motion. The ground stated
in the affidavit was as follows:

““That affiant, in supplying the United States Navy with
wireless sets constructed in accordance with Navy Spec-
ifications ip the present instance for use on submarines,
understood that he would be free of any and all liability
for profits and damages for alleged infringement of pat-
ents, in view of the law as established by many recent
decisions of the United States Courts holding that the
Government, in the exercise of the right of eminent do-
main, may impose a license on any patent, the subject-
matter of which it elects to use, and if the apparatus sup-
plied by affiant to the Navy comes within the claims of
the patent in suit, affiant has only assisted the Govern-
ment, a licensee, in carrying out its license.”

On the hearing of the motions there was contention as
to whether the transmitting sets furnished by Simon were
merely an indirect or contributory infringement of the
Marconi patents because they were not complete and
could not become so until they were adjusted for use and
used by the Navy Department, or whether they were so
complete without reference to such subsequent adjust-
ment and use as to be a direct infringement. In passing
at the same time upon the motion for injunction and the
motion to dismiss the bill, the court, not doubting that
the bill and the affidavits supporting the motion for an
injunction established that the making and furnishing.
of the apparatus by Simon in an abstract sense infringed
the Marconi patents either directly or indirectly by con-
tribution, did not find it necessary to determine which
one of the two characters of infringement had resulted
because it concluded that such determination in the con-
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crete was wholly irrelevant, as, under the view taken of
the case, in any aspect there was no unlawful infringe-
ment. This conclusion was reached by considering the
Act of June 25, 1910, c. 423, 36 Stat. 851, in connection
with the decision in Crozier v. Krupp, 224 U. S. 290, and
by holding that from such considerations it resulted that
there existed in favor of the United States a general li-
cense to use patent rights when necessary for its govern-
mental purposes and that Simon, as a contractor or one
proposing to contract with the United States, could avail
himself of the license right in favor of the United States
and therefore was entitled to make and deliver the arti-
cles in question for the United States although if such li-
cense had not existed, the doing so would be either a direct
or contributory infringement. The order as to both the
injunction and the motion to dismiss were as follows:

“No injunction will issue. The motion to dismiss is
granted, unless plaintiff elects in twenty days to plead
over, and allege infringements not arising from govern-
mental contracts. If such election is made, defendant to
answer in twenty days after amended bill filed.” (227
Fed. Rep. 906.)

The complainant having refused to make the election
and to amend, a decree of dismissal was subsequently
entered which was reviewed by the court below. That
court, while it affirmed upon the theory of the license re-
sulting from the Act of 1910 in accordance with the views
which had been expressed by the trial court, also treated
the act of Simon as either an infringement per se or a con-
tribution to the infringement, if any, resulting from the
acts of the United States, and did not distinguish between
them doubtless because of a belief that under the con-
struction given to the Act of 1910 both were negligible
and afforded no ground for complaint. (231 Fed. Rep.
1021.) By virtue of the allowance of a writ of certiorari
the case is now before us.
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In view of the construction which we have given the
Act of 1910 in the case of William Cramp & Sons Co. v.
International Curtts Marine Twurbine Co., just decided,
ante, 28, it is apparent that both the courts below erred,
since the significance which they gave to the statute, and
upon which their conclusions were based, we have held
in the case stated to be without foundation. It would
hence follow, looking at this case from a generic point of
view, that our duty would be to reverse the action of both
courts below and to decide the controversy on the merits
in the light of the construction of the statute which we
have announced. But we are of opinion that under the
case as made by the record the duty of applying to the
issues the true meaning of the statute cannot with safety
or with due regard to the rights of the parties be now per-
formed, because of the failure of the courts below (a fail-
ure obviously resulting from the mistaken view they took
of the statute) to determine whether the acts of Simon in
furnishing the wireless apparatus amounted to an intrin-
sic or per se infringement, or only constituted contribu-
tions to the infringement, if any, resulting from the ad-
justment and use of the apparatus by the United States
for its essential governmental purposes. We are compelled
to this conclusion because, if the making of the parts was
in and of itself an infringement, it is clear under the rul-
ing which we have just made in the Cramp Case that
Simon was not protected by the supposition of a license
resulting from the Act of 1910 and that his acts were none
the less wrongful because committed in the course of the
performance of a contract with the United States. And if,
on the other hand, they were only contributions to an in-
fringement resulting from the acts of the United States,
it is equally clear that, in view of the provisions of the
Act of 1910 as interpreted in the Cramp Case and as up-
held and applied in the Crozier Case, no illegal interfer-
ence with the rights of the patentee arose or could arise
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from the mere furnishing to the Government of the United
States of the parts which were not per se infringements,
even although the use by the United States would in-
fringe the patents.

It follows therefore that to finally decide the case would
require us to determine whether or not the apparatus as
furnished was a direct infringement or mere contribution.
But to do this would call for the exercise on our part of a
duty which it was the province of the court below to per-
form and which doubtless it would have performed but
for the error into which it fell concerning the interpreta-
tion of the Act of 1910 and the application to the subject
which was before it of the prior decision of this court in
Crozier v. Krupp, supra. Under these circumstances, as
we have clearly removed by our decision in the Cramp
Case all reasons for misconception concerning the statute
and have thus cleared the way for the discharge by the
court below of its duty, we think the case before us comes
directly within the spirit of the ruling in Lutcher & Moore
Lumber Co. v. Knight, 217 U. S. 257; United States v.
Rimer, 220 U. 8. 547; William Cramp & Sons Co. v. In-
ternational Curtis Marine Turbine Co., 228 U. S. 645;
Brown v. Fletcher, 237 U. S. 583. We do not overlook,
in saying this, contentions advanced in argument that,
as the devices may have been made by Simon not only
for the Government but for other persons, and even those
furnished the Government were made before the contract
with the Navy Department was completed, therefore his
act in making them was a direct infringement. We do
not, however, stop to dispose of them, since we are of opin-
ion that under the state of the record we ought not to
do so but should leave them also to be considered for
what they are worth by the court below, if duly presented
and relied upon, when it comes hereafter to consider the
controversy.

Our order therefore will be one reversing the decrees of
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both courts below and remanding to the District Court
to the end that in the light of the construction which we
have given the Act of 1910 the rights of the parties may
be considered and determined.

Reversed and remanded.

MR. Justice McKENNA dissents.

GULF, COLORADO & SANTA FE RAILWAY COM-
PANY ». STATE OF TEXAS.

ERROR TO THE COURT OF CIVIL APPEALS, THIRD SUPREME
JUDICIAL DISTRICT, OF THE STATE OF TEXAS.

No. 158. Argued January 25, 1918.—Decided March 4, 1918.

An order of a state commission requiring the stopping of certain inter-
state trains for reception and discharge of passengers at a county
seat of only 1500 population, upheld, in view of a statute, not directed
adversely at interstate trains, but specifying the train service to be
supplied to all county seats and evidencing a legislative estimate (not
here confuted) of county seat needs.

Serious doubt is expressed as to whether the order could be sustained,
from the standpoint of the local requirements of the population
merely, viz: as meeting a need for sleeping car service and as an
accommodation to passengers using the trains in question to reach
the city.

The need of making fast time in competition with other railroads and
in carrying the mail, keld, not in this case to render the order unduly
burdensome to interstate commerce, it appearing that the required
stops would consume but a few minutes each, that stops are made
voluntarily at all other county seats and some smaller places, and
that there is a detour in the routing.

Power in a state commission to order stops by interstate trains,
not resulting in direct burden on interstate commerce, in pursuance
of a statute not aimed at such trains but specifying train service
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required at county seats, may coexist with the duty imposed on
carriers respecting regulations for transportation facilities by
the Hepburn Act of June 29, 1906, c. 3591, § 1, 34 Stat. 584, and
the Act of June 18, 1910, c. 309, §7, 36 Stat. 546, and the
jurisdiction of the Interstate Commerce Commission over such
matters, if the order is not in conflict with regulations of the latter
Commission,

A railroad company which does not avail itself of an opportunity given
by the state law to test the validity of an order of a state commission
in the state or federal court, cannot be relieved from a cumulation
of penalties due to ifs violations of the order while awaiting pro-
ceedings by the State.

169 S. W. Rep. 385, affirmed.

THE case is stated in the opinion.

Myr. Gardiner Lathrop, with whom Mr. J. W. Terry,
Mr. A. H. Culwell and Mr. Robert Dunlap were on the
briefs, for plaintiff in error.

Mr. B. F. Looney, Attorney General of the State of
Texas, and Mr. Luther Nickels, Assistant Attorney Gen-
eral of the State of Texas, for defendant in error, sub-
mitted.

Mg. Justice Hormes delivered the opinion of the
court.

This is a suit by the State to compel the defendant rail-
road, the plaintiff in error, to stop two interstate trains,
one numbered 17 and southbound, the other numbered 18
and northbound, at the City of Meridian, for a time suf-
ficient to receive and let off passengers. Meridian is the
County Seat of Bosque County and has 4 population of
1500. Two other trains of the defendant going each way
stopped there daily, but the Railroad Commission of the
Sate found that these were insufficient for the needs of
business at that station and made the order that this suit
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seeks to have carried out. The statute of Texas giving
to the Commission power to make such order contains
a proviso that ‘‘four trains each way, carrying passengers
for hire, if so many are run daily, Sundays excepted, be
required to stop as aforesaid at all county seat stations”—
so that the Commission seems to have obeyed a statutory
mandate. Art. 6676, (2), Vernon’s Sayles’ Texas Civil
Statutes. Another article, 6672, imposes a penalty of not
more than $5,000 for every failure to obey such lawful
order, and this suit seeks to recover penalties as well. The
trial Court confirmed the finding of the Commission that
the present service is insufficient, and the order, and im-
posed a fine of $22,400, being $100 for each failure to stop.
It stated the facts in great detail but it will not be neces-
sary to repeat them here. The Court of Civil Appeals
again confirmed the above finding and affirmed the judg-
ment. The Supreme Court of the State refused to allow
a writ of error, declaring itself unable to say that the con-
clusion of the lower Court was unwarranted as matter of
law.

This case does not require quite so critical an examina-
tion into the facts as was made in Mississippi R. R. Com-
misston v. Illinois Central R. R. Co., 203 U. S. 335, 344,
345, and Atlantic Coast Line R. R. Co. v. Wharton, 207
U. 8. 328, 330, 334, 335, in order to decide whether the
judgment of the State Courts and Commission and, it
would seem, of the legislature, was wrong. If the reason-
ing that prevailed with the Court of Civil Appeals were
applied to Meridian simply in view of the number of its
inhabitants there would be a serious question whether it
could be sustained. For the consideration most empha-
sized was that no sleeping cars were attached to the local
trains and that in order to make use of such accommoda-
tion on the trains in question passengers had to get in or
out at stations from seven or eight to twelve or fifteen
miles away. It was thought that when the railroad fur-
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nished such accommodations to a part of the public it was
bound to furnish the same to all others—a very question-
able proposition as applied. The other fact relied upon
was that passengers not infrequently came on trains 17
and 18 destined for Meridian and had to get out at Mor-
gan or Clifton, the next stations to the north and south.
We repeat that whether these facts would justify an inter-
meddling with interstate trains in favor of a place of this
size, merely as such, would be a serious question. But
the State Court sustained the order as one required by
statute in favor of county seats, up to the number of four
trains each way, Sundays excepted. The law is not di-
rected adversely at interstate trains, but expresses the
specific judgment of the legislature as to the needs of the
county seats, all of which, of course, it knew. If its judg-
ment is correct, which we have no grounds for denying,
the order may be justified, so far as its interference with
interstate commerce is concerned, unless some other fact
shows that the burden is too great.

The only additional facts material to this point are that
the defendant competes with railroads having shorter
routes, that for that reason and in order to keep its con-
tracts for the carriage of United States mails it has to
make fast time—and that it has little or none to spare.
On the other hand Meridian is the only county seat at
which it does not stop, and it does stop at some smaller
places, as well as make a detour in order to go through
Houston. The time that would be taken would be four
or five minutes for Number 17, and about 10 minutes for
Number 18, according to the trial Court. The Court of
Civil Appeals says in general terms from three to five. We
are not prepared to say that the finding that there will be
no unreasonable burden is wrong.

It is urged that the power of the State Commission has
been taken away by the Hepburn Amendment to the Act
to Regulate Commerce, of June 29, 1906, c. 3591, § 1, 34
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Stat. 584, and the further Act of June 18, 1910, c. 309,
§ 7, 36 Stat. 546, making it the duty of carriers, includ-
ing sleeping car companies, to make reasonable regula-
tions affecting the facilities for transportation, the Inter-
state Commerce Commission having jurisdiction over such
matters. But the State requires certain services to county
seats with an aim that is not directed against interstate
trains as such. The statute is subordinate to the regula-
tions of the Commission so far as it may lead to an inci-
dental interference with such trains and in the absence
of any conflict it may stand as here applied. See Chicago,
Burlington & Quincy R. R. Co. v. Railroad Commission
of Waisconsin, 237 U. S. 220, 233.

The other point argued here is that the railroad could
not be subjected to, at most, more than one penalty while
the validity of the order was awaiting judicial determina-
tion, Ex parte Young, 209 U. S. 123, 147, being relied
upon. But the statutes of Texas provided for a suit to
test the validity of the order, in a court either of the State
or of the United States, Art. 6657. Reagan v. Farmers’
Loan & Trust Co., 154 U. S. 362, 391, 392. Razlroad Com-
mission of Texas v. Galveston, Harrisburg & San Antonio
Ry. Co., 51 Tex. Civ. App. 447. Eastern Texas R. R. Co.
v. Railroad Commission, 242 Fed. Rep. 300. The railroad
company saw fit to await proceedings against it, and al-
though the case in all its aspects is somewhat extreme the
judgment must be affirmed. Wadley Southern Ry. Co.
v. Georgia, 235 U. S. 651, 669.

Judgment affirmed.

The Cuier Justice, Mg. JusticE McKENNA and MR.

‘JusticE McREYNoOLDS dissent.
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MUNICIPAL SECURITIES CORPORATION u.
KANSAS CITY.

ERROR TO THE SUPREME COURT OF THE STATE OF MISSOURI.
No. 56. Argued November 15, 16, 1917.—Decided March 4, 1918.

If the decision of the state court rests upon a ground of general law
adequate to support it, independently of the decision upon alleged
violation of federal right, the case is not reviewable here.

So held, where the plaintiff, as assignee of special tax bills issued by a
city in payment for sewer construction, claimed that, by appro-
priating a certain lot in the sewer district through condemnation
proceedings and by thus preventing the lien of the tax bills from
attaching thereto, the city took property without due process and
so rendered itself liable, whereas the state court, construing the
sewer contract, the city ordinance and charter and state constitution
and laws, held that there could be no recovery against the city on
the tax bills themselves, and that the cause of action, if any, for the
alleged wrongful taking, was a separate matter not covered by the
assignient.

Writ of error to review 265 Missouri, 252, dismissed.

THE case is stated in the opinion.

Mr. William C. Scarritt, with whom Mr. Ellott H. Jones
and Mr. Charles M. Miller were on the briefs, for plaintiff
in error.

Mr. A. F. Smith, with whom Mr. J. A. Harzfeld and
Mr. Jay M. Lee were on the briefs, for defendant in error.

MRg. Justice DAy delivered the opinion of the court.

The plaintiff in error brought suit in the Circuit Court
of Jackson County, Missouri, to recover on certain tax
bills issued to one Michael Walsh, its assignor, for the
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construction of a sewer in Kansas City, Missouri. The
case was tried on an amended petition and answer. The
amended petition was filed on May, 20, 1909, but it is said
the suit was begun on May 29, 1906. The amended pe-
tition set out that by an ordinance approved January 24,
1901, Kansas City provided a sewer district, and let a
contract for the construction of the sewer to Walsh. That
Walsh constructed the sewer, and was paid for the work
by special tax bills against sewer district number 146 in
Kansas City. That Lot one, Block one, C. H. Pratt’s
Vine Street Addition, is located in said sewer district, and
that at the time the work was done and the tax bills issued
the owner of said property held the same subject to cer-
tain proceedings to condemn said lot for a public parkway
in the South Park District of Kansas City established by
an ordinance approved October 3, 1899; that said park-
way ordinance ordered that said Lot one, Block one and
other property should be condemned for the purpose of a
public parkway, and proceedings were begun in the Cir-
cuit, Court of Jackson County, Missouri, for the condem-
nation of the lot for that purpose; that the condemnation
proceedings were carried to judgment in the Circuit Court
of Jackson County, Missouri, wherein a verdict had been
rendered for the value of the property on June 4, 1901,
that the verdict was duly affirmed, and judgment rendered
on September 14, 1901, in the Circuit Court. Upon ap-
peal to the Supreme Court of Missouri said judgment was
suspended until affirmed by the Supreme Court, June 4,
1902, and that after that date the city paid for and took
possession of said Lot one, Block one, Pratt’s Vine Street
Addition, and now is holding the same for a public park.
Plaintiff further alleges that, while the condemnation pro-
ceedings were pending in the Supreme Court, Walsh com-
pleted the work, and that tax bills therefor were issued to
him on March 15, 1902, chargeable in payment of the ap-
propriate share of the cost of the sewer upon the lot above
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described. The plaintiff alleges that Walsh sold and as-
signed the certificates or special tax bills to it; that by
reason of the condemnation proceedings and the judg-
ment therein the tax bill never became a lien upon the
lot, above described, and that upon a final determination
of said econdemnation case Kansas City was liable to pay
the amount of said tax bill with interest, and that the city
cannot by an act of itself, not consented to by the plain-
tiff, either by judicial proceedings in the nature of con-
demnation or otherwise,destroy plaintiff’s right to collect
the cost of the said work in accordance with the contract
mentioned; the plaintiff invokes the Fourteenth Amend-
ment of the Constitution of the United States guarantee-
ing the protection of its property by due process of law
as against the acts of States. Plaintiff alleges that before
the beginning of the suit it offered to surrender to the
Board of Public Works of Kansas City the tax bills issued
as aforesaid, and to accept a certificate as provided in the
city charter in lieu thereof, if the Board should hold that
the said certificates or tax bills were not certificates con-
formable to the provisions of the charter of Kansas City,
but the Board refused to accept the same or to issue a
new certificate, and denied all liability for the said charge.

The city answered the amended petition, and stated
therein that on March 15, 1902, it did issue special tax
bills to Michael Walsh as set out in the petition; and that
Walsh on March 15, 1902, executed and delivered to
Kansas City a full and complete release on account of any
claim arising on said tax bills as provided in § 16, Article
9, of the charter of Kansas City. The answer further
sets up that the charter of Kansas City provides a method
by which the city shall pay its share of any public improve-
ment on land owned in fee by it; that no certificate was
issued by the city on the lot in question or any other lots
described in the petition; and that it was not found that
the lots mentioned in the petition were owned in fee sim-
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ple by the city; that there was no compliance with the
charter of the city, and no obligation ereated thereunder.

At the trial the tax bills sued upon were introduced,
indorsed as follows: ‘‘Assignment. For value re-
ceived —— assign this Special Tax Bill and the lien thereof
to Municipal Securities Corporation, and authorize
to sign — name — to the receipt. Michael Walsh.”

The record does not disclose when this assignment was
made, and it bears no date.

Upon trial in the Circuit Court the court held as a
matter of law that Kansas City was an agency of the State
of Missouri, and had by its official acts, ordinances and
conduct appropriated to the public use the property and
property rights of the plaintiff consisting of valid and sub-
sisting liens upon certain real estate without making just
compensation, or any compensation therefor, and thereby
deprived the plaintiff of its property without due process
of law contrary to the Fourteenth Amendment and con-
trary to the bill of rights of the State of Missouri, and ren-
dered judgment for the plaintiff.

The case being taken to the Supreme Court of Missouri
the judgment of the Circuit Court was reversed (265
Missouri, 252), and the case was brought to this court be-
cause of an alleged violation of the protection afforded
by the Fourteenth Amendment as the result of the alleged
wrongful appropriation of the plaintiff’s property. The
Supreme Court of Missouri after reciting the facts, held
that the suit was upon the tax bills, that as Walsh’s
agreement with the city and the ordinance itself provided
that the city should not be liable to pay for the work or
any part thereof otherwise than by the issue of special
tax bills, and because the charter of the city provided that
the city should in no event or in any manner be liable for
or on account of the work done in constructing the sewer,
but that the work should be paid for in special tax bills
which would be a lien on the property described in them,
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and that under the Constitution of Missouri and the stat-
utes of that State the use of municipal funds in the pay-
ment of tax bills was absolutely forbidden, there could be
no recovery upon them, and in so far as recovery was
sought because of the asserted conversion or destruction
of the lien of the tax bills, the judgment for the plaintiff
could not stand. Concerning this feature of the case the
court said: ¥

“The suit here is upon a tax bill in some aspects and
upon a tort as for conversion in others. The petition is
sut generts, being possibly what is meant by learned coun-
sel for plaintiff when they say of it in their brief that it
is ‘typical in form.’

“We need not consider whether a recovery could have
been had upon tort, as for the alleged conversion, or de-
struction, of the property upon which ordinarily the lien
of the tax bills would have been fixed. The assignment
ts not of the tort, nor of the contract, nor of the right to recover
upon a quantum meruit, but of the tax Wll pure and simple,
for it says: ‘For value received assign this special
tax il and the lien thereof to Municipal Securities Corpo-
ration,” etec. The lien assigned was upon the lots and not
against defendant; but the law is fairly well settled that
the title of the city to these lots for use as a street attached
by relation back under the facts here to the date of the
judgment confirming the verdict of the jury, to-wit, Sep-
tember 14, 1901, a date long prior to the issuing of the
tax bills, which were issued March 15, 1902. (In re Paseo,
78 Mo. App. 518.) The best that can be said for plain-
tiff’s insistence touching this lien is that the lien of the
tax bills attached conditionally to these lots; the condi-
tion of attachment being that the defendant would dis-
miss its condemnation case short of final judgment and
payment of the money into court, as under the general
law, absent a charter provision forbidding, it had the
right to do. (State ex rel. v. Fort, 180 Missouri, 97; Rail-
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road v. Second Street Imp. Co., 256 Missouri, 1. c. 407.)
The city did not so dismiss the proceeding and the right
of the city, temporarily suspended, as we may express it,
by the appeal, attached upon the affirmance here of the
judgment of condemnation as of the date of such judg-
ment (In re Paseo, supra), and had the effect to convert
these lots of private persons into integral parts of the
highway, or street system of Kansas City, and to take
them out of the category of property of private persons
upon which liens of tax bills would attach; but since these
lots became parts of public highways the judgment con-
demning them did not have the effect of converting them
into that class of city property, the sewering of which
created a liability against the city for which certificates
evidencing such liability against the city were issuable
by charter. (Sec. 14, Art. 9, Charter of Kansas City,
1898.)

“If Walsh himself had sued for the tort of conversion
alleged in effect by the briefs and contentions of counsel
for plaintiff, a different and much more serious question
would confront us; but it seems idle to insist that upon the
petition here and upon the assignment above quoted, that
plaintiff may recover upon the theory of tort. We have
seen already how futile and idle is the view that plain-
tiff may recover upon contract. Moreover, no such tort
is assigned. Nothing is assigned but the tax bill and the
lien thereof. . . . But be this as may be, the point
of peculiarity in the instant case that plaintiff cannot in
any event recover upon any theory of contract, but that
it must recover, if at all, upon the theory of liquidated
compensation for a tort, which tort was not assigned to
it and on which it does not sue, destroys in our view any
helpful analogy between the above cases from other juris-
dictions and this one at bar.”

As the matter above extracted from the opinion of the
Supreme Court of Missouri shows, that court held the
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action to be on the assigned tax bills, and that if Walsh
might have maintained a suit because of the wrongful
taking of the property as alleged, nothing was assigned
to the plaintiff in error but the tax bills and the lien
thereof; and that the plaintiff could not maintain this
action as one in tort because it did not appear to be the
assignee of such right of action if one existed. It there-
fore follows that the Missouri Supreme Court rested its
decision upon a ground of general law adequate to sup-
port it, independently of the decision upon alleged viola-
tion of federal right under the Fourteenth Amendment.
In that situation it is well settled that a case from a state
court is not reviewable here. Wood v. Chesborough, 228
U. S. 672; Consolidated Turnpike Co. v. Norfolk & Ocean
View Ry. Co., 228 U. 8. 596; Giles v. Teasley, 193 U. 8.
146.

It follows that the writ of error must be dismissed for

want of jurisdiction, and it is
So ordered.

KRUEGER v. UNITED STATES.

APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE
EIGHTH CIRCUIT.

No. 111. Submitted December 20, 1917.—Decided March 4, 1918.

Land, part of an odd-numbered section within the primary limits,
but covered by a valid preémption filing at the date of the definite
location of the right of way, was excepted from the grant made to
the Denver Pacific Railway & Telegraph Company by the Acts of
July 1, 1862, c. 120, 12 Stat. 489; and March 3, 1869, c. 127, 15 Stat.
324. Kansas Pacific Ry. Co. v. Dunmeyer, 113 U. 8. 629.

Upon the facts as found, %eld, that one who under a deed of the Denver
Pacific Railway & Telegraph Company and through mesne con-
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veyances came into, and retained, possession of a parcel of land,

which, because of a preémption filing, was excepted from the grant

made to that company (supra), was in a position to acquire full title

by purchase under the Adjustment Act of March 3, 1887, c. 376, 24

Stat. 556, § 5; and the regulations of the Land Department relative

thereto.

One who purchases under a receiver’s receipt, issued upon a soldiers’
additional homestead entry, land, which is in the actual possession of
another claiming from another source under recorded deeds, is con-
structively notified by such possession and records of that other’s
claim and of that other’s rights as so revealed; and also—through
the receiver’s receipt—of the origin of his own title and therein of
the fact that it was procured by means of affidavits falsely stating
that the land was unoccupied, unimproved and unappropriated.

The defense of bona fide purchase is affirmative; the burden of estab-
lishing it rests upon the party who makes it, in a suit by the United
States to cancel a patent for fraud.

228 Fed. Rep. 97, affirmed.

THE case is stated in the opinion.

Mr. William V. Hodges and Mr. Richard B. Scandrett,
Jr., for appellant:

A purchaser under a patent is not required to go behind
the patent. Uniled States v. Laam, 149 Fed. Rep. 581.
Mrs. Krueger was not bound to hunt-for grounds of doubt,
and in order to set the patent aside the United States
must charge her with notice of the original fraud. United
States v. Detroit Timber & Lumber Co., 131 Fed. Rep. 668;
United States v. Clark, 200 U. 8. 601, 607, 609. If Benson
or his tenants were actually in possession of the land at the
time of the purchase by Mrs. Krueger, it may be conceded
that she is chargeable with notice of such possession, but
there is nothing in that eircumstance or any inquiry
which might be induced thereby, which would give her
notice of the alleged fraud upon the United States. Such
possession was only notice to Mrs. Krueger of the extent
and character of the claim of the possessor himself, not
of defects in the title of her predecessor in title. Suiter
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v. Turner, 10 Iowa, 517, 524; 2 Minor, Real Property,
§ 1413; 2 Pomeroy Eq. Jur., § 615. This rule of law im-
plying notice from an adverse possession was invented
in order to protect tenants of a grantor who conveyed
property without actually informing the grantees of
the leases, or to protect owners of property who had
failed to register their deeds. In the case of possession
adverse to a grantor, such possession only charges the
grantee with knowledge similar to that which he would
have had if the adverse possessor had not neglected to
register his title. Any right which Benson had was cer-
tainly not derived through or from Mrs. Krueger’s grantor,
and it is submitted that actual notice of Benson’s title is of
no materiality, for the simple reason that he had no valid
title to record. Burt v. Baldwin, 8 Nebraska, 487, 494;
Roll v. Rea, 50 N. J. L. 264; Munn v. Bergess, 70 Illinois,
604, 614, 615; Lloyds v. Karnes, 45 Illinois, 62, 72. She
was justified in assuming that the duly executed instru-
ment of the United States was valid, and, since she was
an innocent purchaser of such patent for a valuable con-
sideration, the voidable title in the hands of her pred-
ecessors becomes absolute in her. Perkins v. Hays, 1
Cooke (Tenn.), 163, 168, 174; Phillips v. Buchanan Lum-
ber Co., 151 N. Car. 519. The most notice that knowledge
of any possession by Benson could impute to Mrs. Krueger
would be of the facts or circumstances that she might
have learned by making inquiry of Benson. Losey v.
Stmpson, 11 N. J. Eq. 246, 255; Runyan v. Snyder, 45
Colorado, 156, 162. So far as she could have learned by
Inquiry, he was a trespasser and had no rights whatever,
and there is no evidence to show that Benson knew that
a fraudulent affidavit had been made at the time Mrs.
Krueger purchased the land.

The matter to be determined is whether the legal title
should remain in Mrs. Krueger, or the patent be canceled
and title restored to the United States—not whether the
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legal title should go to a third party. To accomplish this
result, the Government must establish the fraud by clear
and convincing proof. It must be conceded that she had
no actual knowledge of the fraud, and there is nothing
in the record to indicate that the most diligent inquiries
made to Benson himself would have divulged the fact that
the patent had been procured by means of false affidavits.

Since there is nothing in the record to show that Lang-
ston, the purchaser from the railroad company, was a
citizen of the United States, or had declared his intention
to become such, or was a bona fide purchaser, as provided
by § 5 of the Act of March 3, 1887, 24 Stat. 556, the record
of Benson'’s title and his occupancy did not charge Mrs.
Krueger with constructive notice of any right of Benson,
because the absence of those circumstances prevents
Benson from having any valid interest in the said land.
Ramsey v. Tacoma Land Co., 196 U. S. 360, 362; Miller
v. Tacoma Land Co., 29 L. D. 633, 634; Gerigens v.
O’Connor, 191 U. 8. 237, 241. It is not disputed that
the deed from the railroad to Langston was made on
April 5, 1871, at a time when the Woodward filing
was valid, and at that time the railroad had no right,
title or interest in the land. To be a bona fide purchaser
within the purview of the act, it is necessary that the pur-
chaser acquire the lands at a time when they are ‘“public
lands in the statutory sense and free from individual or
other claims.” United States v. Winona R. R. Co., 165
U. S. 463, 481.

The original affidavits to the effect that the land was not
already occupied in reliance upon which the patent was
issued were not false, because a mere trespasser is not an
““adverse occupant” within the meaning of the Land
Office requirement.

Mr. Assistant Attorney General Kearful for the United
States.
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MR. JusTicE DAy delivered the opinion of the court.

This is an appeal from a decree of the United States
Circuit Court of Appeals for the Eighth Circuit reversing
a decree of the District Court of Colorado which dismissed
a bill of complaint filed by the United States against
Emma T. Krueger for the cancellation of a certain patent
upon public lands in Colorado.

The Government alleged in its bill that the land, eighty
acres, patented to William E. Moses June 6, 1910, upon a
soldiers’ additional homestead entry (Rev. Stats., §§ 2306,
2307; 28 Stat. 397), had been secured by means of false
affidavits, one by the entryman, Moses, who had made
oath that the land was unoccupied, unimproved, and
unappropriated by any person other than himself; the
other by John A. McIntyre that the land was not in
any manner occupied adversely to the selector, whereas
in truth and in fact the land had been for several years
previously in the open and notorious possession of one
P. C. Benson under title deraigned from the Denver Pa-
cific Railway & Telegraph Company under a land grant
of Congress made July.1, 1862. It was also charged that
the fraud was perpetrated by agreement between Moses,
the entryman, and one C. M. Krueger, the husband of
the defendant, Emma T. Krueger. It is charged in the
bill that Mrs. Krueger took the conveyance through
Moses and her husband with notice of the fraud and with-
out consideration.

Upon issue joined, and the allegation of the answer
that the defendant was a purchaser in good faith with-
out notice of any fraud, the District Court found that the
patent had been obtained by fraud, but that Mrs. Krueger
was a bona fide purchaser without notice, and as such en-
titled to hold the land. The Court of Appeals took the
same view of the evidence as to the fraudulent manner
in which the land was acquired, and reached the conclu-




74 OCTOBER TERM, 1917.

Opinion of the Court. 246 U. S.

sion that the patent should be set aside for fraud commit-
ted against the United States unless the defendant had
shown that she was an innocent purchaser without notice.

With some hesitation the Circuit Court of Appeals
reached the conclusion that Mrs. Krueger at the time
she purchased the land must be held to have had con-
structive notice of facts which, if investigated, would have
led her to the knowledge of the fraud, and that she was
not entitled as a bona fide purchaser to hold the land as
against the Government. (228 Fed. Rep. 97.)

It was stipulated by the parties for the purposes of the
trial as follows:

“By Act of Congress of July 2, [1] 1862 (12 Stat. 489),
Congress granted to the Leavenworth, Pawnee and West-
ern Railroad Company, a right of way over certain pub-
lic lands, and also certain public lands to aid in the con-
struction of said railroad. That under and by virtue of
a certain Act of Congress of March 3, 1869, the Denver
Pacific Railway and Telegraph Company became the owner
of and entitled to all the rights and benefits so granted
and conferred by said Act of Congress of July 2, [1]
1862, and said company selected and definitely located
its said right of way, on August 20, 1869, and so selected
and definitely located and fixed its said right of way as to
bring the lands involved in this suit within the primary
limits of said grant. On April 13, 1866, Robert W. Wood-
ward filed a certain valid pre-emption declaratory state-
ment, numbered 2094, as provided for in the Act of Con-
gress dated September 4, 1841 (5 Stat. 455), for the lands
hereinabove described (unoffered lands), upon which
final proof and payment was never made, that said de-
claratory statement was a valid and subsisting claim on
August 20, 1869, and all rights under and by virtue of
said pre-emption filing of said Woodward expired by op-
eration of law on July 14, 1872, up to which date said fil-
ing was a valid and subsisting filing.”




KRUEGER v. UNITED STATES.
69. Opinion of the Court.

The land was part of one of the odd-numbered sections
named in the land grant and was opposite the constructed
part of the road. April 5, 1871, the Denver Pacific Rail-
way & Telegraph Company sold and conveyed the land
to one James Langston. Thence by mesne conveyances
the land passed to Perry C. Benson, April 6, 1904.

The pendency of Woodward’s filing prevented the title
from vesting in the railroad company, for it caused the
land to be excepted from the grant. Kansas Pacific Ry.
Co. v. Dunmeyer, 113 U. S. 629.

A copy of the abstract of title showing the chain of
title from the Denver Pacific Railway & Telegraph Com-
pany to Perry C. Benson was stipulated into the record;
the abstract also showing the chain of title to and includ-
ing the purchase by Mrs. Krueger of one-half interest in
the land from C. M. Krueger.

Benson paid $1,375.00 for the land, and both courts
found that he was and continued to be in possession of
the land with the title of record as stated, and that Mrs.
Krueger would be held to have knowledge of his rights,
certainly as between herself and Benson. We have no
doubt from the facts found that Benson had such posses-
sion and occupation of the premises as gave at least con-
structive notice of the nature and extent of his title. Un-
der the Act of March 3, 1887, 24 Stat. 556, § 5, and the
regulations of the Land Department, he would have been
entitled upon hearing in the Department to purchase the
lands and acquire full title thereto upon complying with
the statute. Section 5 of the act, and the regulations of
the Land Department are given in the margin.!

18ec. 5. That where any said company shall have sold to citizens
of the United States, or to persons who have declared their intention
to become such citizens, as a part of its grant, lands not conveyed to
or for the use of such company, said lands being the numbered sec-
tions prescribed in the grant, and being coterminous with the con-
structed parts of said road, and where the lands so sold are for any
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The turning question in the case is: Was Mrs. Krueger
a bona fide purchaser in such sense that she can hold the
land notwithstanding the fraudulent manner in which it
was acquired by the entryman Moses for the benefit of
Krueger. That Krueger had actual knowledge of Ben-
son’s claim to the premises admits of no doubt. As early
as August 3, 1907, Krueger wrote to Benson:

“Upon a search of the records, I find that you are the
present owner of the W/2NE/4, Sec. 17, Tp. 5 N, R 69
West of the 6th P. M. [the tract in controversy], and that
the title thereto is imperfect. If you are sufficiently in-
terested, I would be pleased to correspond with you rel-
ative to the matter and assist you in curing the defect.

“My charges will be reasonable.”

Krueger had been chief clerk of the United States Land
Office at Denver until February 12, 1907, and thereafter
practiced as an attorney in land and mining matters at
Denver. Moses procured the soldier’s additional home-
stead right upon which the entry was made, and made
the entry at the request of Krueger who had bought the
soldiers’ additional right from Moses for $780.00. Moses
deeded the land to Krueger, and never claimed any in-
terest in it. The Land Department’s regulations required

reason excepted from the operation of the grant to said company, it
shall be lawful for the bona fide purchaser thereof from said company
to make payment to the United States for said lands at the ordinary
Government price for like lands, and thereupon patents shall issue
therefor to the said bona fide purchaser, his heirs or assigns.

Regulations promulgated by the Land Department on February 13,
1889, provided with reference to § 5 (8 L. D. 348, 352):

“No entry will be allowed under this section until it shall have been
finally determined by this Department that the land was excepted
from the grant.”

And again on August 30, 1890 (11 L. D. 229):

“If the applicant is not the original purchaser from the company
it is immaterial what the qualifications of his immediate grantor or
the intervening purchasers may have been.”.
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an affidavit that the land located or selected was not in
any manner occupied adversely to the locator or selector.
Moses obtained a receiver’s receipt upon April 8, 1910;
and conveyed by deed to Krueger April 15, 1910. On
April 22, 1910, Krueger conveyed to Mrs. Krueger and
Mrs. Melntyre, the wife of one who had made a corroborat-
ing affidavit also containing the statement that the land
was not in any manner occupied adversely to the selector.
The patent was issued to Moses June 6, 1910, and on
April 22, 1913, Mrs. MeIntyre conveyed her one-half inter-
est in the premises to Mrs. Krueger. Mrs. Krueger testi-
fied that she paid her husband $400.00 in cash for the undi-
vided one-half interest, and that she paid Mrs. McIntyre
$1,500.00 by check for her one-half interest. She testifies
that when she bought from her husband after final receipt,
and before the patent issued, she had not seen the land
and knew nothing about it, and did not in fact see it un-
til March 27, 1913; that she knew nothing about the
statements made in the affidavit signed by Moses or the
affidavit of McIntyre; that before she purchased the in-
terest of Mrs. Meclntyre she had been upon the land and
found there a Mrs. Benson, who said that her father-in-
law was P. C. Benson, and that she and her husband were
farming the land.

But we need not dwell upon any inferences which may
arise from the relationship between Mrs. Krueger and
her husband and her actual knowledge of Benson’s pos-
session, for we think the Circuit Court of Appeals was
right in reaching the conclusion that Mrs. Krueger had
at least constructive notice of the manner in which the
land had been obtained from the Government. If the
affidavit of Moses had truthfully stated the possession of
Benson, Benson would have had an opportunity to claim
his rights under the Act of March 3, 1887, and the reg-
ulations of the Land Department. From the receiver’s
receipt, which was the evidence of title of record when
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Mrs. Krueger obtained the deed from her husband, she
was bound to know that the land had been obtained upon
an affidavit of Moses asserting that the land was not oc-
cupied adversely. Under the decisions of this court she
was chargeable with notice from Benson’s possession,
and his record title from the railroad company, that he
had a preferential right of purchase under the Act of
March 3, 1887. Gerigens v. O’Connor, 191 U. 8. 237, 246;
Ramsey v. Tacoma Land Co., 196 U. S. 360, 364. Having
such notice of the origin of the title under which she had
purchased, she was chargeable with notice of the facts
shown by the records, and could not shut her eyes to
these sources of information and still be an innocent pur-
chaser without notice. This doctrine, ofter asserted in
this court, was summarized in Ochoa v. Hernandez, 230
U. S. 139, 164, in which it was said: “It is a familiar doc-
trine, universally recognized where laws are in force for
the registry or recording of instruments of conveyance,
that every purchaser takes his title subject to any defects
and infirmities that may be ascertained by reference to
his chain of title as spread forth upon the public records.
Brush v. Ware, 15 Pet. 93, 111; Simmons Creek Coal Co.
v. Doran, 142 U. 8. 417, 437; Northwestern Bank v. Free-
man, 171 U. 8. 620, 629; Michell v. D’Olier, 68 N. J. Law
(39 Vr.), 375, 384; 53 Atl. Rep. 467; 59 L. R. A. 949.”

If Mrs. Krueger had used these sources of information
she would have ascertained that the Moses affidavit
wherein it was stated that the lands were not in any man-
ner occupied adversely was untrue. Constructively she
is held to have knowledge of these facts. Washingion
Securities Co. v. United States, 234 U. S. 76, 79. And see
Dallemand v. Mannon, 4 Colo. App. 262, 264. The de-
fense of bona fide purchaser is an affirmative one, and the
burden was upon Mrs. Krueger to establish it in order to
defeat the right of the Government to have a cancellation
of the patent, fraudulently obtained. Wright-Blodgett
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Co. v. United States, 236 U. S. 397, 403, 404; Great North-
ern Ry. Co. v. Hower, 236 U. S. 702.

We agree with the Circuit Court of Appeals that Mrs.
Krueger did not sustain the burden of showing that she
was a bona fide purchaser for value, and under the circum-
stances shown she had constructive notice of the manner
in which the land had been procured from the United
States. The Circuit Court of Appeals did not err in hold-
ing that the Government was entitled to a cancellation
of the patent.

: Decree affirmed.

MEe. Justick McREYNOLDS took no part in the consid-
eration or decision of this case.

PEOPLE’'S TOBACCO COMPANY, LIMITED, -u.
AMERICAN TOBACCO COMPANY.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR
THE EASTERN DISTRICT OF LOUISIANA.

No. 124. Argued January 4, 7, 1918.—Decided March 4, 1918.

As applied to a corporation defendant, the provision of the Sherman
Act of 1890, § 7, allowing actions for treble damages to be brought in
the district in which the defendant “resides or is found,” means that
the corporation must be present in the district, by its officers or
agents, carrying on its business.

Upon consideration of the evidence, keld, that the defendant corpora-
tion of New Jersey undertook in good faith to carry out a decree
of dissolution made by the Circuit Court in New York, and to divest
itself of a former branch business in Louisiana; and that subsequent
service of process, upon the former manager of that business, in
Louisiana, was ineffectual to bind the corporation.

Defendant’s revocation of its designation of a former manager of its
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former branch business in Louisiana, as its agent upon whom process
might be served under the law of that State, was effectual, notwith-
standing the instrument of revocation, attested under its seal and

- filed with the Louisiana Secretary of State, was executed by a vice
president of the corporation, without formal sanction by the board
of directors; it appearing that the vice president acted with the
knowledge and consent of the corporation in carrying out the decree
of dissolution.

What constitutes such a doing of business as will subject a corporation
to service of process depends upon the facts in each case. The gen-
eral rule is that the business must be of a nature warranting the in-
ference that the corporation has subjected itself to the local jurisdic-
tion, and is, by its duly authorized officers or agents, present within
the State or district where service is attempted.

The fact that a foreign corporation owns stock in local, subsidiary
companies, does not bring it within a State for the purpose of service
of process upon it; nor does the practice of advertising its wares in
the State and sending into it its agents, who, without authority to
make sales, to collect money or extend credit, merely solicit orders
of the retail trade to be turned over to local jobbers, to whom the
corporation sells its goods and who charge the retailers therefor.

The Louisiana Act of 1904 (Laws 1904, Act No. 54, p. 133), as amended
in 1908 (Laws 1908, Act No. 284, p. 423), providing for service of
process on the Secretary of State of Louisiana, is not applicable, as
construed by the State Supreme Court, to foreign corporations which
have withdrawn from the State and ceased to do business there at
the time of service, as in this case.

Affirmed.

THE case is stated in the opinion.

Mr. Edwin T. Merrick, with whom Mr. Ralph J.
Schwarz was on the brief, for plaintiff in error:

Jurisdiction of the United States courts usually depends
upon whether the defendant is an inhabitant or resident of
the district where the suit is brought. When, therefore,
the Sherman Anti-Trust Act provides (§ 7) that a defend-
ant violating that act may be served where ‘‘found,” it
is apparent, we submit, that whether the defendant re-
sided in or inhabited the district, or even whether it had




PEOPLE’S TOBACCO CO. ». AM. TOBACCO CO. 81-

79. Argument for Plaintiff in Error.

an agent in the district, is not the test. The test would
seem to be whether the defendant violating this law may,
by fair and reasonable process, be located and reached
in the State and district where the injury was committed,
without regard to the presence of an agent in the State,
designated as such. Louisiana Act No. 149 of 1890, pro-
vides that whenever an outside corporation shall do any
business whatever in the State without designating an
agent upon whom process may be served, it may be sued
upon any cause of action in the parish where the right or
cause of action arose, and service of process may be made
upon the person or persons, firm or company, acting or
transacting such business for such corporation. With
this act in force, defendant company entered the State,
actually designated an agent therein and actually did
business therein for many years. It thus came into the
State accepting the terms of this statute. Mr. Irby and
the Irby Branch of the American Tobacco Company
were the ones, concededly, who transacted the business for,
and acted for, the company in Louisiana, under the
terms of the foregoing statute, and were so acting when the
cause of action herein sued upon arose. Hence, we sub-
mit, that the defendant may be ‘‘found’”’ within the State,
by service upon the one thus transacting its business.
American Cotton Co. v. Beasley, 116 Fed. Rep. 256. This
is constitutional. St. Clair v. Cox, 106 U. 8. 350, 356.
The business was not purely interstate in character;
and whether such or not, the fact that it was actually
being done in Louisiana makes the company subject to
process and makes it ‘“found” within the State, within
the meaning of the Sherman Law. While the State might
not be able to prevent such business or might not be able
to burden it with licenses or taxation, because of the Con-
stitution of the United States, none the less, such acts con-
stitute doing business within the State and subject the
defendant to service within the State as being ‘‘found”
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therein. International Textbook Co. v. Pigg, 217 U. S. 91,
105; International Harvester Co. v. Kentucky, 234 U. 8.
579, 585.

The so-called revocation of the power of attorney is
merely a statement by a vice president and an assistant
secretary that the American Tobacco Company has re-
voked authority of its resident agent and that the cor-
poration has caused its seal and name to be subscribed.
The corporation -never considered the revocation. We
think it will scarcely be denied that the action of the
board of directors in making the appointment cannot be
set aside by a vice president of the company without some
evidence better than has been shown in the record that
the vice president had the power to annul a formal resolu-
tion of the board of directors. Under the laws of Lou-
isiana, as under general law, there was no authority in a
vice president to revoke the power of attorney issued under
the authority of the board of directors. Even a presi-
dent’s power is not thus conceded by the authorities.
Jackson Brewing Co. v. Canton, 118 Louisiana, 826,
827.

The constitution and law of Louisiana required the
appointment as a condition precedent to the right to do
business, with the object of gaining jurisdiction over cor-
porations so doing. This jurisdiction cannot be defeated
and frustrated as to business done under the license to
enter the State by withdrawing the power of attorney.
Michael v. Mutual Ins. Co., 10 La. Ann. 738; Davis V.
Kansas & Texas Coal Co., 129 Fed. Rep. 149; Mutual
Reserve Assn. v. Phelps, 190 U. 8. 148; Mutual Ins. Co. v.
Spratley, 172 U. S. 617; Hunter v. Mutual Reserve Life
Ins. Co., 218 U. S. 587.

Mr. Junius Parker and Mr. George Denegre, with whom
Mr. Victor Leovy and Mr. Henry H. Chaffe were on the
brief, for defendant in error.
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MR. Justice DAy delivered the opinion of the court.

On January 4, 1912, the People’s Tobacco Company,
Limited, began suit against the American Tobacco Com-
pany in the District Court of the United States for the
Eastern District of Louisiana to recover treble damages
under § 7 of the Sherman Act of 1890. On January 5,
1912, service of process was made upon W. R. Irby as
manager of the company. On January 16, 1912, the com-
pany filed exceptions to the service on the ground that
it was a corporation organized under the laws of the State
of New Jersey; that it was not found within the Eastern
District of Louisiana or in the State of Louisiana, and
was not engaged in business there, nor had it an agent
therein; that W. R. Irby, upon whom service had been
attempted, was not an officer, agent, or employee of the
defendant, the American Tobacco Company, or authorized
to accept service of process upon it at that time. On
January 25, 1912, service was made upon the Assistant
Secretary of State of Louisiana. Exceptions to that serv-
ice upon practically the same grounds were filed by the
defendant company. A further service was undertaken
on February 2, 1914, on the Secretary of State of Louisiana,
and like exceptions were filed by the defendant company
to that service.

Testimony was taken and upon hearing the District
Court held that:

1. W. R. Irby was not the agent of the company at the
time of the attempted service, and, therefore, the service
upon him did not bring the company into court;

2. That the American Tobacco Company was not do-
ing business in Louisiana at the time of the attempted
service;

3. That the attempted service upon the Secretary of
State of Louisiana did not bring the defendant corpora-
tion into court.
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Section 7 of the Sherman Aect provides that suits of the
character of the one now under consideration may be
brought in the district in which the defendant ‘‘resides
or is found.” When applied to a corporation this require-
ment is the equivalent of saying that it must be present
in the district by its officers and agents carrying on the
business of the corporation. In this way only can a cor-
poration be said to be ‘‘found’” within the district. In
that manner it may manifest its submission to local ju-
risdiction and become amenable to local process.

The testimony shows that up to November 30, 1911,
the American Tobacco Company had a factory in New
Orleans for the manufacture of tobacco and cigarettes
known as the W. R. Irby Branch of the American Tobacco
Company, of which W. R. Irby was manager. Under
the law of the State it had filed in the office of the Secre-
tary of State an appointment of W. R. Irby as agent,
upon whom service of process might be made.

On November 16, 1911, the Circuit Court of the United
States for the Southern District of New York made
a decree dissolving the American Tobacco Company.
Among other things that decree provided that the Amer-
ican Tobacco Company should convey its W. R. Irby
Branch to a company to be formed and known as the
Liggett and Myers Tobacco Company. Conveyances were
made to carry out this purpose.

The American Tobacco Company by an instrument
executed by Mr. Hill, its vice president, revoked the au-
thority of W. R. Irby as its resident agent, and filed the
revocation of authority in the office of the Secretary of
State of Louisiana on December 15, 1911. W. R. Irby
testified that thereafter he was the manager of the Lig-
gett and Myers Tobacco Company, and that he had no
connection whatsoever with the American Tobacco Com-
pany, nor had he drawn any salary from that company
since December 1, 1911.
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It is true that the record discloses some instances in
which collections were made upon bills in the name of the
Irby Branch of the American Tobacco Company after
the revocation of Mr. Irby’s authority as its agent. Most
of them were stamped across the face, Liggett and Myers
Tobacco Company.

There remained on hand with the Irby Branch at the
time of the dissolution a quantity of cigarette paper which
was continued to be delivered to purchasers by the em-
ployees of the Irby Branch of the Liggett and Myers To-
bacco Company upon orders received from the American
Tobacco Company, and for its benefit and upon its ac-
count. This practically continued until the stock was
exhausted, which the testimony shows was within a
month after the dissolution, and before the attempted
service of process in this case.

There were lodged in the custom house in New Orleans
powers of attorney of the American Tobacco Company
giving authority to those named therein to do what, was
necessary to make out export papers on behalf of the com-
pany. These powers of attorney do not appear to have
been revoked, and existed after the service of process.
The defendant company issued circulars subsequent to
the time it was served with process in this suit, it also ad-
vertised in the New Orleans newspapers.

A consideration of all the testimony leads us to the con-
clusion that the American Tobacco Company undertook
in good faith to carry out the decree of dissolution, and
to take that company out of business in the State of
Louisiana. It is true, as found by the District Court,
that at the time of the service, and thereafter, the Amer-
ican Tobacco Company was selling goods in Louisiana
to jobbers, and sending its drummers into that State to
solicit orders of the retail trade, to be turned over to the
jobbers, the charges being made by the jobbers to the re-
tailers. It further appears that these agents were not
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domiciled in the State, and did not have the right or au-
thority to make sales on account of the defendant com-
pany, collect money, or extend credit for it. It also ap-
pears that the American Tobacco Company owned stock
in other companies which owned stock in companies car-
rying on the tobacco business in the State of Louisiana.
With these facts in mind we come to a consideration of
the proper disposition of the case.

We agree with the District Court that Irby at the time
of the attempted service upon him was not the author-
ized agent of the American Tobacco Company. On De-
cember 1, 1911, the American Tobacco Company conveyed
its Irby Branch to the Liggett and Myers Tobacco Com-
pany. On the same day W. R. Irby, who had been the
designated agent of the defendant company, resigned as a
director of the American Tobacco Company, and ceased to
remain in its employment. On December 15, 1911, the
power of attorney was revoked, as we have hereinbefore
stated, by the company filing an instrument of revocation
in the office of the Secretary of State of Louisiana; it is
true that the revocation was by one of the vice presidents
of the company and was attested by the seal of the cor-
poration. But we are not impressed with the argument
that this revocation was ineffectual because not sanc-
tioned by formal action of the board of directors of the
company. The vice president seems to have had author-
ity in the matter. Apparently he acted with the knowl-
edge and acquiescence of the corporation, and was carry-
ing into effect the decree of dissolution.

Upon the broader question, we agree with the District
Court that the American Tobacco Company at the time
of the attempted service was not doing business within
the State of Louisiana. The question as to what consti-
tutes the doing of business in such wise as to make the
corporation subject to service of process has been fre-
quently discussed in the opinions of this court, and we
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shall enter upon no amplification of what has been said.
Each case depends upon its own facts. The general rule
deducible from all our decisions is that the business must
be of such nature and character as to warrant the infer-
ence that the corporation has subjected itself to the local
jurisdiction, and is by its duly authorized officers or
agents present within the State or district where service
is attempted. Philadelphia & Reading Ry. Co. v. McKib-
bin, 243 U. S. 264; St. Louts Southwestern Ry. Co. v. Al-
exander, 227 U. S. 218, 226.

The fact that the company owned stock in the local
subsidiary companies did not bring it into the State in
the sense of transacting its own business there. Pelerson
v. Chicago, Rock Island & Pacific Ry. Co., 205 U. S. 364;
Philadelphia & Reading Co. v. McKibbin, 243 U. S. 264,
268. As to the continued practice of advertising its
wares in Louisiana, and sending its soliciting agents into
that State, as above detailed, the agents having no au-
thority beyond solicitation, we think the previous deci-
sions of this court have settled the law to be that such
practices did not amount to that doing of business which
subjects the corporation to the local jurisdiction for the
purpose of service of process upon it. Green v. Chicago,
Burlington & Quincy Ry. Co., 205 U. S. 530; Philadel-
phia & Reading Ry. Co. v. McKibbin, 243 U. S. 264,
268.

The plaintiff in error relies upon International Har-
vester Co. v. Kentucky, 234 U. S. 579, but in that case the
facts disclosed that there was not only a continuous
course of business in the solicitation of orders within the
State, but there was also authority upon the part of such
agents to receive payment in money, checks and drafts
on behalf of the company, and to take notes payable and
collectible at banks in Kentucky; these things, taken to-
gether, we held amounted to doing business within the
State of Kentucky in such manner as to make the Har-
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vester Company amenable to the process of the courts of
that State.

As to the attempted service of process upon the Secre-
tary of State of Louisiana under the Louisiana Act of
1904 [Laws 1904, Act No. 54, p. 133], as amended 1908,
[Laws 1908, Act No. 284, p. 423], we understand the act,
as construed by the State Supreme Court, is not appli-
cable to foreign corporations not present within the State
and doing business therein at the time of the service, and
having as in this case withdrawn from the State and
ceased to do business there. Gouner v. Missour: Valley
Bridge & Iron Co., 123 Louisiana, 964.

We reach the conclusion that the District Court did
not err in maintaining the exceptions filed by the defend-
ant company and in quashing the attempted service made
upon it.

Judgment affirmed.

Mg. JusticE McREYNoLDS took no part in the consid-
eration or decision of this case.

BRADER ». JAMES, FORMERLY REEVES.

ERROR TO THE SUPREME COURT OF THE STATE OF
OKLAHOMA.

No. 126. Argued January 7, 8, 1918.—Decided March 4, 1918.

Under the Supplemental Agreement with the Choctaws and Chick-
asaws of July 1, 1902, e. 1362, 32 Stat. 641, a homestead allotment
of a full-blood Choctaw became free from the restrictions imposed
by § 12 at the death of the allottee, and the heir of the allottee,
though & full-blood, might alienate the land without approval of the
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conveyance by the Secretary of the Interior. Mullen v. United
States, 224 U. S. 448.

But, by virtue of the Act of April 26, 1906, c. 1876, 34 Stat. 137, § 22,
the right in such case was again restricted so that the full-blood heir
could no longer convey without the Secretary’s approval.

In determining the effect of the Act of 1906, supra, upon the right of a
full-blood Indian to alienate, no distinction can be made between
cases in which restrictions, previously imposed, were existent at the
date of the act (Tiger v. Western Investment Co., 221 U. S. 286), and
those in which they had expired. Congress was dealing with tribal
Indians still under its control and subject to national guardianship;
and the act, comprehensive, and applying alike to all the Five
Civilized Tribes, evinces a purpose to substitute a new and uniform
scheme controlling alienation as to all the full-blood allottees and
their full-blood heirs. Section 22 is to be construed accordingly.

In view of the repeated decisions of this court, there can be no doubt
of the constitutional authority of Congress to impose the new
restriction. United States v. First National Bank, 234 U. S. 245; and
United States v. Waller, 243 U. S. 452, distinguished.

49 Oklahoma, 734, affirmed.

THE case is stated in the opinion.

Mr. E. A. Blythe and Mr. D. M. Tibbetts, with whom
Mr. Fred W. Green and Mr. J. H. Brader were on the
briefs, for plaintiff in error:

The Act of April 26, 1906, was general, applying to all
of the Five Civilized Tribes. There was no repeal by ex-
press reference of the former special acts relating to their
lands and therefore their provisions remained unless re-
pealed by necessary implication. Washington v. Miller,
235 U. 8. 422; Endlich on Interpretation of Statutes,
§ 223; Jefferson v. Cook, 155 Pac. Rep. 852.

The Act of 1906, while making the retrictions in some
instances more burdensome upon allotted lands (§ 19), is
essentially intended to relieve restrictions upon inherited
lands (§ 22). Being prospective and permissive in terms,
it should not be construed as an attempt to affect the
status of lands upon which restrictions had been removed
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or had expired by virtue of a prior special act. Unaited
States v. Hemmer, 241 U. S. 379; Levindale. Lead Co. v.
Coleman, 241 U. S. 432.

The estate acquired by Rachel James upon the death of
her mother was an estate in fee simple, free from all
restrictions upon alienation by reason of contractual rela-
tions existing between the members of the Choctaw and
Chickasaw Tribes and the United States by virtue of the
Act of July 1, 1902, and therefore Congress retained no
power thereafter to diminish her estate or property in the
real estate so acquired by a later enactment. Choate v.
Trapp, 224 U. S. 665; Jones v. Meehan, 175 U. S. 1; Holdern
v. Joy, 17 Wall. 211; Wilson v. Wall, 6 Wall. 83; Bartlett
v. United States, 203 Fed. Rep. 410.

She became a citizen of the United States by the Act of
March 3, 1901, 31 Stat. 1447. Tiger'v. Western Invest-
ment Co., 221 U. S. 286.

By the gift of citizenship the foreign or dependent

status of the members of the nation or tribe was changed

in all particulars except as to such choses in action,
annuities and other reserve properties as were originally
retained by the United States in the different acts of
Congress leading up to and preceding the gift of citizen-
ship. Cherokee Nation v. Hitchcock, 187 U. S. 294; Tiger
v. Western Investment Co., supra; United States v. Bartlett,
235 U. 8. 72.

The lands in controversy were allotted and inherited by
a citizen of the United States, free from restrictions, with
a full vested right of alienation. Sunday v. Mallory, 237
Fed. Rep. 526; Bartlett v. United States, 203 Fed. Rep. 410;
Unated States v. Hemmer, 241 U. S. 379.

The power of Congress is limited to the extension of
restrictions already existing and it cannot go so far as to
impose restrictions upon lands against which none existed
at the time of the act, belonging to a citizen. Tiger v.
Western Investment Co., supra; Heckman v. United States,




BRADER v». JAMES.

88. Argument for Defendant in Error.

224 U. S. 413; Choate v. Trapp, supra; Bartlett v. United
States, supra; Sunday v. Mallory, supra.

Mr. A. M. Works and Mr. Joseph C. Stone for defend-
ant in error:

The Act of April 26, 1906, provides a comprehensive
scheme which affects all the full-blood citizens of the Five
Civilized Tribes and their full-blood heirs and all of their
allotted lands in the Indian Territory. It is a substitute
for, and repeals all prior legislation relating to restrictions
upon full bloods.

The literal and natural meaning of § 22 of the act
brings the allotted lands theretofore unrestricted within
the terms of the act requiring all conveyances by full-
blood Indian heirs of their inherited allotments to be
approved by the Secretary of the Interior.

To construe § 22 so as to require all conveyances by
Indian heirs of the full blood conveying their allotted
lands to be made under the supervisory control of the
Secretary of the Interior is in full accord with the general
spirit and policy of the entire act and other legislation
in part materta. The necessity for supervision was the
same whether the lands were theretofore alienable with-
out approval or alienable only with the approval of the
Secretary. The act should be construed liberally in the
interest of the Indians to meet the necessities of the In-
dians, and to correct, as Congress intended, the mistakes
of prior legislation.- Sections 19 and 23 aid in the con-
struction of § 22.

Section 22 provides merely a procedure for the aliena-
tion of their inherited lands by full-blood Indian heirs and
does not prohibit the alienation thereof, nor does it im-
pair any property rights or contractual relations. The
method of procedure provided is reasonable, and is anal-
ogous to many state laws which permit the sale of the
family homestead only with the approval of the spouse




92 OCTOBER TERM, 1917.
Argument for United States by amicus curiee. 246 U. 8.

of the grantor. The grantee of the Indian cannot avail
himself of the right, if any, of the Indian to assert the
unconstitutionality of the act which provides this pro-
cedure.

The authority of Congress to enact §§ 22 and 19 and
similar provisions in the act is grounded in necessity be-
cause the power exists nowhere else. The dependence of
the Indians on the one hand and the duty of the Govern-
ment on the other have resulted in a well established
governmental policy commensurate with the needs of
the Indians, and Congress alone must determine when
this policy, called a guardianship, is determined.

This case is not distinguishable from Tiger v. Western
Investment Co., 221 U. S. 286.

Mr. Assistant Aitorney General Kearful, by leave of
court, filed a brief on behalf of the United States as amicus
curie, contending that the Aet of 1906 applied and was
within the power of Congress. On the latter point it was
said:

In Tiger v. Western Investment Co., 221 U. S. 286, it was
held that Congress had the power to extend the period
of restriction on full-blood allotments. There is no sub-
stantial difference, so far as concerns the Indian’s prop-
erty right, between the extension of an existing restriction
period and the re-imposition of the same restriction for a
given time after the expiration of the original period. The
reasons which justify such action are-the same in the one
case as in the other. Notwithstanding the grant of citizen-
ship and the removal of restrictions, the duty of protection
which the Nation owes to dependent Indians is not dis-
charged and the national honor which has been pledged
to the fulfillment of that obligation remains. Even the
grant of citizenship to tribal Indians may be, as it has
been in a measure, retracted. Unaited States v. Pelican,
232 U. S. 442, 450-451. The power to deal with their
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affairs is not to be measured by a single act of hasty legis-
lation. United States v. Celestine, 215 U. S. 278, 290-291.
The national interest in them is not to be expressed in
terms of property. Heckman v. United States, 224 U. S.
413, 437. So long as they are maintained as wards of the
Nation—and it is not to be denied that the full bloods of
the “Five Civilized Tribes’ are still so maintained—the
power to adopt any measure which in the judgment of
Congress is needful for their protection is ‘‘a continuing
power of which Congress could not divest itself.”” United
States v. Nice, 241 U. S. 591, 600.

Mg. Jusrick DAy delivered the opinion of the court.

This case involves the right of Rachel James, a full-
blood Choctaw Indian, to convey certain land. The land
was originally allotted to Cerena Wallace under the Sup-
plemental Agreement with the Choctaws and Chickasaws
of July 1, 1902, 32 Stat. 641. As to the homestead allot-
ment, which is here in question, § 12 of said agreement
provided that it should be inalienable during the lifetime
of the allottee, not exceeding twenty-one years from the
date of the certificate of allotment. Cerena Wallace,
mother of Rachel James, and herself a full-blood Choc-
taw Indian, died October 27, 1905, leaving her daughter,
Rachel James, sole surviving heir at law. On August 17,
1907, Rachel James, joined by her husband, conveyed
the land, embraced in the original homestead allotment,
with some other lands, to Tillie Brader, who conveyed by
quit-claim deed of September 13, 1909, to the plaintiff in
error. The conveyance by Rachel James to Tillie Brader
was not approved by the Secretary of the Interior. Ra-
chel James prosecuted this suit to recover the land, and
for use and occupation thereof, basing her right of recov-
ery on the fact that her conveyance had not been ap-
proved by the Secretary of the Interior. She succeeded
in the court of original jurisdiction, and the judgment

A ]




OCTOBER TERM, 1917.

Opinion of the Court. 246 U. S.

was affirmed by the Supreme Court of Oklahoma. 49
Oklahoma, 734.

The case as brought to our attention involves two
questions:

1. Could a full-blood Choctaw Indian, after the passage
of the Act of April 26, 1906, 34 Stat. 137, convey the lands
inherited from a full-blood Choctaw Indian, to whom the
lands had been allotted in her lifetime, without the ap-
proval of the Secretary of the Interior?

2. If such conveyance were made valid by the act of
Congress only with the approval of the Secretary of the
Interior, is such legislation constitutional?

As to the homestead allotment to the mother, Cerena
Wallace, under the Supplemental Choctaw and Chicka-
saw Agreement of July 1, 1902, Rachel James as her heir
at law received the land free from restriction, and had
good right to convey the same unless prevented from so
doing by the Act of April 26, 1906. Mullen v. United
States, 224 U. S. 448. As the conveyance here in question
was subsequent to the Act of April 26, 1906, if that act
covers the case, and is constitutional, Rachel James may
not convey without the approval of the Secretary of the
Interior, and the judgment below was right.

The Act of April 26, 1906, was before this court in Tiger
v. Western Investment Co., 221 U. S. 286. In that case
it was held that a full-blood Indian of the Creek Tribe,
after the passage of the Act of April 26, 1906, could
not convey land which he had inherited, and which was
allotted under the act of Congress known as the Sup-
plemental Creek Agreement of June 30, 1902, 32 Stat.
500, and as to which the five years named in § 16 of that
act had not expired when Congress passed the Act of April
26, 1906, without the approval of the Secretary of the
Interior. In that case, as in this, a construction of § 22
of the last-named act was directly involved. That section
provides:

v
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“That the adult heirs of any deceased Indian of either
of the Five Civilized Tribes whose selection has been
made, or to whom a deed or patent has been issued for
his or her share of the land of the tribe to which he or she
belongs or belonged, may sell and convey the lands in-
herited from such decedent; and if there be both adult and
minor heirs of such decedent, then such minors may join
in a sale of such lands by a guardian duly appointed by
the proper United States court for the Indian Territory.
And in case of the organization of a State or Territory,
then by a proper court of the county in which said minor
or minors may reside or in which said real estate is sit-
uated, upon an order of such court made upon petition
filed by guardian. All conveyances made under this pro-
vision by heirs who are full-blood Indians are to be sub-
ject to the approval of the Secretary of the Interior, under
such rules and regulations as he may prescribe.”

The conveyance by Rachel James is within the terms
of the section as construed in the Tiger Case, unless the
fact that the restriction of the act under which she inher-
ited had expired when the Act of April 26, 1906, was
passed, whereas in the Tiger Case the former limitation
had not expired when the act was passed, makes such dif-
ference as to require a different ruling in the present case.
We are of opinion that this fact does not work a difference
in result. As set forth in the opinion in the Tiger Case,
the Act of April 26, 1906, was a comprehensive one, and
intended to apply alike to all of the Five Civilized Tribes,
and to make requirements as to conveyances by full-blood
Indians and the full-blood heirs of Indians, which should
take the place of former restrictions and limitations. The
purpose was to substitute a new and uniform scheme con-
trolling alienation in such cases, operating alike as to all
the Civilized Tribes. Notwithstanding Rachel James
might have conveyed the homestead allotment after it

* descended to her, she was a Tribal Indian, and as such
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still subject to the legislation of Congress enacted in dis-
charge of the Nation’s duty of guardianship over the In-
dians. Congress was itself the judge of the necessity of
legislation for this purpose; it alone might determine when
this guardianship should cease.

The argument that the language in the last sentence
of § 22 must be taken to mean that Congress had no in-
tention to deal with restrictions under former acts, cer-
tainly not with those which had expired, is answered by
the consideration that Congress was dealing with Tribal
Indians, still under its control and subject to national
guardianship. In the terms of this act Congress made no
exception as to rights of alienation which had arisen under
former legislation, and it undertook, as we held in the T'-
ger Case, to pass a new and comprehensive act declaring
conveyances, of the class herein under consideration, to
be valid only when approved by the Secretary of the
Interior.

In view of the repeated decisions of this court we can
have no doubt of the constitutionality of such legislation.
While the tribal relation existed the national guardian-
ship continued, and included authority to make limita-
tions upon the rights which such Indians might exercise
in respect to such lands as are here involved. This au-
thority did not. terminate with the expiration of the lim-
itation upon the rights to dispose of allotted lands; the
right and duty of Congress to safeguard the rights of In-
dians still continued. It has been frequently held by
this court that the grant of citizenship is not inconsistent
with the right of Congress to continue to exercise this au-
thority by legislation deemed adequate to that end. It
is unnecessary to again review the decisions of this court
which support that authority. Some of them were re-
viewed in the Tiger Case. The doctrine is reiterated in
Heckman v. United States, 224 U. S. 413, and United
States v. Nice, 241 U. 8. 591, 598.
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The plaintiff in error relies upon Choate v. Trapp, 224
U. S. 665, in which this court sustained a contractual
exemption as to taxation of certain Indian lands. In that
case the right of exemption was based upon a valid and
binding contract, and that decision in no wise militates
against the right of Congress to continue to pass legisla-
tion placing restrictions upon the right of Indians to con-
vey lands allotted as were those in question here. In
United States v. First National Bank, 234 U. S. 245, and
Unaited States v. Waller, 243 U. 8. 452, this court dealt with
lands as to which certain mixed-blood Indians by act of
Congress had been given full ownership with all the rights
which inhere in ownership in persons of full legal capacity.
Those decisions do not place limitations upon the right
of Congress to deal with a Tribal Indian whose relation
of ward to the Government still continues, and concern-
ing whom Congress has not evidenced its intention to re-
lease its authority.

We find no error in the judgment of the Supreme Court
of Oklahoma, and the same is affirmed.

Affirmed.

EIGER ET AL. v. GARRITY.

ERROR TO THE SUPREME COURT OF THE STATE OF ILLINOIS.
No. 143. Argued January 22, 23, 1918.—Decided March 4, 1918.

A state statute giving a wife a right of action against any person who
injures her means of support by selling intoxicating liquor to her
husband, does not violate the due process clause of the Fourteenth
Amendment by providing further that the judgment for damages
so recovered shall be a lien upon the premises where the liquor was
sold, as against an owner who leased, or knowingly permitted the
use of, such premises for the sale of intoxicating liquor.
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Dram Shop Act, Tllinois Rev. Stats., ¢. 43, § 10, upheld as involved in
this case.

Such a statute has the effect of making the tenant the agent of the
landlord for its purposes; and the landlord is not denied due process
by taking the judgment against the tenant, (in the absence of collu-
sion or fraud,) as conclusive upon the amount of the damages suf-
fered and the right to recover them, if, in the proceeding to enforce
the lien, the landlord be allowed due opportunity to controvert the
rendition of such judgment and the making of the lease authorizing
sale of intoxicating liquor, or, if such be the issue, his knowledge of
such use of the premises.

272 Illinois, 127, affirmed.

THE case is stated in the opinion.

Mr. Abraham J. Pflaum, with whom Mr. Edward N.
D’ Ancona was on the brief, for plaintiffs in error.

Mr. Ode L. Rankin for defendant in error.
MR. Justice DAy delivered the opinion of the court.

This suit was brought by Delia Garrity to subject
premises in Chicago owned by plaintiffs in error to the
payment of a judgment obtained by her against Clarence
Green by reason of injury sustained to her means of sup-
port through sales of intoxicating liquors to her husband
by Green, who was a tenant of the plaintiffs in error occu-
pying and using their premises for the sale of such liquors.

In her complaint she sets forth that she was the wife
of one William J. Garrity; that Clarence Green on June
18, 1912, and for one year prior thereto was the owner of
and did conduct what is commonly known as a saloon or
dram shop, and during such period of time sold intoxicat-
ing liquors in such shop in a certain building at 134 North
Dearborn Street, Chicago, standing upon certain premises
described in the bill; that on June 18, 1912, she began a
suit in the Circuit Court of Cook County, Illinois, against




EIGER ». GARRITY. 99

97. Opinion of the Court.

sald Green, under the provisions of statutes of the State
of Illinois known as the Dram Shop Act, to recover dam-
ages for injury to her means of support, and alleged in the
declaration in said suit that she was the wife of William
J. Garrity on and prior to June 18, 1912; that said Green
sold and gave intoxicating liquors to her husband, which
liquor in whole or in part caused the said Garrity to
become habitually intoxicated, and alleged injury to
her means of support resulting therefrom in the sum of
$10,000; that summons was duly served on said Green,
that he failed to appear, and on September 26, 1912, an
order of default was entered against him, and thereupon
the case came for trial before the judge and jury for the
assessment of damages; that on October 2, 1914, the court
and jury having heard the testimony, the jury returned
a verdict finding said Green guilty, assessed the plaintiff’s
damages in the sum of $1,500, and judgment was rendered
accordingly. The bill then alleges leasehold ownership
of the land and ownership of the building in the plaintiffs
in error, and that for a year or more prior to the filing of
the suit in the Circuit Court of Cook County said Green
occupied the building on the premises for the purpose of
the sale of intoxicating liquors as tenant of the plaintiffs
in error, who leased said building and premises to, and
knowingly permitted said building and premises to be oc-
cupied by, said Green for the sale of intoxicating liquors
for the period of a year or more prior to the filing of the
suit in the Circuit Court of Cook County; that the liquors
sold or given to Garrity on said premises were the sales
or gifts which resulted in the verdict and judgment afore-
said; and such sales or gifts were made or given while the
said Green occupied the said building as tenant of the
plaintiffs in error, and with their knowledge and consent,
for the purpose of keeping a dram shop, and the complain-
ant seeks to have the building and premises charged with
a lien for the payment of the judgment and costs, and
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prays that in default of the payment of the judgment,
interest and costs, that said building and the premises
described in the bill be sold to satisfy the judgment.

A demurrer to the bill was overruled and the court
made a decree in substance finding the allegations in the
bill to be true, and adjudged that in default of the pay-
ment of the judgment, with interest, the said building,
leasehold and premises of the plaintiffs in error should be
subjected to sale for the payment thereof. Upon appeal
the Supreme Court of Illinois affirmed the decree, hold-
ing, among other things, that the statute did not deprive
the plaintiffs in error of their property without due proc-
ess of law contrary to the Fourteenth Amendment of the
Constitution of the United States, 272 Illinois, 127. The
decree was rendered under § 10, c. 43, of the Revised
Statutes of that State, which provides:

“For the payment of any judgment for damages and
costs that may be recovered against any person in con-
sequence of the sale of intoxicating liquors under the pre-
ceding section, the real estate and personal property of
such person, of every kind, except such as may be exempt
from levy and sale upon judgment and execution, shall
be liable; and such judgment shall be a lien upon such real
estate until paid; and in case any person shall rent or lease
to another any building or premises to be used or occu-
pied, in whole or in part, for the sale of intoxicating lig-
uors, or shall knowingly permit the same to be so used or
occupied, such building or premises so used or occupied
shall be held liable for and may be sold to pay any such
judgment against any person occupying such building
or premises. Proceedings may be had to subject the same
to the payment of any such judgment recovered, which
remains unpaid, or any part thereof, either before or after
execution shall issue against the property of the person
against whom such judgment shall have been recovered;
and when execution shall tssue against the property so
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leased or rented, the officer shall proceed to satisfy said
execution out of the building or premises so leased or oe-
cupied, as aforesaid: Provided, that if such building or
premises belong to a minor or other person under guard-
ianship, the guardian or conservator of such person, and
his real and personal property, shall be held liable instead
of such ward, and his property shall be subject to all the
provisions of this section relating to the collection of said
judgment.”

Construing this section with the preceding section (9)
(printed in the margin '), the Supreme Court of Illinois
held that the purpose of § 10 was to make the building or
premises used for the sale of intoxicating liquors liable for
the payment of a judgment rendered against the occupant
of the premises wherein the liquor was sold, provided the

! Section 9: “Every husband, wife, child, parent, guardian, em-
ployer or other person, who shall be injured in person or property, or
means of support, by an intoxicated person, or in consequence of the
intoxication, habitual or otherwise, of any person, shall have a right
of action in his or her own name, severally or jointly, against any person
or persons who shall, by selling or giving intoxicating liquors, have
caused the intoxication, in whole or in part, of such person or persons;
and any person owning, renting, leasing or permitting the occupation of
any building or premises, and having knowledge that intoxicating lig-
uors are to be sold therein, or who having leased the same for other
purposes, shall knowingly permit therein the sale of any intoxicating
liquors that have caused, in whole or in part, the intoxication of any
person, shall be liable, severally or jointly, with the person or persons
selling or giving intoxicating liquors aforesaid, for all damages sus-
tained, and for exemplary damages; and a married woman shall have
the same right to bring suits and to control the same and the amount
recovered, as a feme sole; and all damages recovered by a minor under
this act shall be paid either to such minor, or to his or her parent,
guardian or next friend, as the court shall direct; and the unlawful sale,
or giving away, of intoxicating liquors, shall work a forfeiture of all
rights of the lessee or tenant, under any lease or contract of rent upon
the premises where such unlawful sale or giving away shall take place;
and all suits for damages under this act may be by any appropriate
action in any of the courts of this state having competent jurisdiction.”
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owner had rented the same to be used or occupied for the
sale of intoxicating liquors, or knowingly permitted the
same to be so used and occupied. The court held that
the judgment against the tenant, in the absence of fraud
or collusion, was conclusive in the action under § 10 to
subject the building and premises to its payment, except
that the owner of the building is entitled to controvert
the allegations that he had knowingly rented or know-
ingly permitted his building to be used for the sale of in-
toxicating liquor, and that a judgment had been recovered
against the occupant for damages arising from the sale
of liquor therein. The question in this court is whether
the act, as thus construed, deprives the plaintiffs in error
of their property without due process of law.

The right of the States to pass laws for the regulation
of the traffic in intoxicating liquors, and to legislate with
a view to repress the evil consequences which may result
therefrom, has been frequently affirmed in this court.
Crane v. Campbell, 245 U. S. 304. In the opinion in that
case the former cases in this court sustaining the authority
of the State to deal with the evils resulting from the sale
and use of intoxicating liquor are cited, and we need not
review them now.

Under this broad power over the liquor traffic, and the
right to pass legislation to prevent its evils, the State of
Illinois has made the premises of an owner in that State
subject to a lien for damages recovered by a wife for in-
jury to her means of support against one who has fur-
nished the husband intoxicating liquor which was sold
upon the premises sought to be charged, when the owner
had rented the same for the purpose of the sale of intox-
icating liquor, or had knowingly permitted such sales
upon his premises.

The owner of such building has no absolute right to
rent his property for any and all purposes. The use of
property may be regulated under the police power of the
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State in the public interest in such manner as to safe-
guard the health and welfare of the community. Cer-
tainly there is no right, beyond the reach of legislative
control, to rent premises for the sale of intoxicating liq-
uor. The State may consistently with due process of law
prohibit the rental of premises for such purposes. In
this instance it has undertaken to regulate the right to
rent property for the sale of intoxicating liquors by mak-
ing the premises so used subject to a lien for a judgment
for damages because of the deprivation of the means of
support of the wife resulting from the intoxication of the
husband upon whom she depends for support. Obviously,
the State may pass laws to meet this as well as other evil
consequences likely to follow from the traffic. See Mar-
vin v. Trout, 199 U. 8. 212, 224, 225.

The stress of the argument for plaintiffs in error is laid
upon the want of notice to the landlord and the lack of
opportunity to be heard as to the right of recovery and
the amount thereof, before his property can be subjected
to the lien of such judgment. But the effect of this stat-
ute is to make the landlord responsible only when he
rents his property for the use and sale of intoxicants, or
knowingly permits its use for that purpose. The statute
has the effect of making the tenant the agent of the land-
lord for its purposes, and through this agency, volun-
tarily assumed, the landlord becomes a participant in the
sales of intoxicants and is responsible for the consequences
resulting from them.

It was the owner’s privilege to rent the property to a
lessee of his own choosing, and to safeguard himself by
the amount of the rent reserved, or otherwise, for the
possible damages resulting from the traffic in intoxicants
which the landlord has agreed may be carried on in his
premises. The property is not summarily taken, the
owner may be heard to deny the rendition of the judg-
ment against the tenant, the making of the lease author-
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izing the sale of intoxicating liquor, or, if his knowledge
of such use be the issue, he may be heard upon that
question. Mullen v. Peck, 49 Ohio St. 447; Bertholf v.
O’Reilly, 74 N. Y. 509.

In view of the broad authority of the States over the
liquor traffic, and the established right to prohibit or reg-
ulate the sale of intoxicating liquors, we are unable to
discover that there has been a deprivation of property
rights in the legislation in question in violation of due
process of law secured by the Fourteenth Amendment.

Judgment affirmed.

TALLEY v». BURGESS ET AL.

ERROR TO THE SUPREME COURT OF THE STATE OF OKLAHOMA.
No. 157. Argued January 25, 1918.—Decided March 4, 1918.

The Cherokee Agreement of July 1, 1902, c. 1375, 32 Stat. 716, imposed
no restriction, other than that of minority, upon the alienation by the
heir of his interest in land allotted under § 20 in the name of an
ancestor who died before receiving an allotment.

The Act of April 26, 1906, c. 1876, 34 Stat. 137, § 22, applied to allot-
ments made before its date under § 20 of the Cherokee Agreement
(Brader v. James, ante, 88,) and required that a guardian’s contract,
made on May 11, 1906, to convey the minor’s interest in such an
allotment, be approved by the United States court for the Indian
Territory, as a condition to the validity of the contract.

46 Oklahoma, 550, affirmed.

THE case is stated in the opinion.

Mr. Haskell B. Talley, pro se, submitted.

Mr. Thomas D. Lyons, with whom Mr. Benjamin F.
Rice was on the brief, for defendants in error.
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MBRg. JusTicE Day delivered the opinion of the court.

This suit was brought by H. B. Talley in the District
Court of Tulsa County, Oklahoma, for the specific per-
formance of a certain contract entered into by Nora B.
Burgess, mother and guardian of the defendant in error,
Daniel S. Burgess, a minor, with the law firm of Talley
& Harnage. Harnage refusing to join in this action it
was brought by Talley alone. Harnage was made a de-
fendant to the suit. The petition sets forth that the con-
tract was for professional services in consideration of
which the attorneys were to receive a one-half interest
in the one-third interest of the defendant in error, Daniel
S. Burgess, in certain Cherokee allotted land. The con-
tract was made on May 11, 1906, and the allotment in
question was embraced in a selection of land made by
Nora B. Burgess, as administratrix of the estate of John
S. Burgess, the latter, the father of Daniel S. Burgess,
having died without having selected or received an allot-
ment.

The petition states that on May 11, 1906, Talley &
Harnage entered into contracts with the other heirs of
John S. Burgess similiar to those entered into with the
defendant in error.

The land in controversy, it is set forth, was originally
allotted to defendant’s mother, an intermarried Cherokee
Indian, but the attorneys procured a cancellation of that
allotment and then another allotment of the same in the
name of the defendant’s father, this allotment being se-
lected by the administratrix in his right. The petition
avers that defendant’s share had been set apart to him,
and that at the time of the beginning of the suit he was
in the quiet enjoyment thereof. The Circuit Court ap-
pointed a guardian ad litem for the defendant in error,
Daniel S. Burgess, and a motion was filed, treated in the
courts below as a demurrer, and the trial court held that
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under the statutes of the United States the guardian
could not dispose of the ward’s property, as she had un-
dertaken to do, except under order of the proper United
States court on petition filed for that purpose; and that
the attempted sale by the guardian without court pro-
cedure was void. On error the Supreme Court of Okla-
homa affirmed the judgment of the Circuit Court of
Tulsa County. 46 Oklahoma, 550.

The case as presented in this court involves two ques-
tions:

1. Whether the Act of April 26, 1906, 34 Stat. 137, is
applicable to the present suit.

2. If applicable, whether conveyances of the kind here
involved, of the ward’s interest in the allotted lands,
could be made by his guardian without an order of court.

The land was allotted under the Cherokee Agreement,
32 Stat. 716, which provides in § 11 for allotment by the
Commission to the Five Civilized Tribes to each citizen
of the Cherokee Tribe, after approval by the Secretary
of the Interior of the enrollment provided, of land equal
in value to 110 acres, to be selected by each allottee so as
to include his improvements. Section 13 provides for
the designation of a homestead out of said allotment equal
in value to forty acres of the lands of the Cherokee Na-
tion, to be inalienable during the lifetime of the allottee,
not exceeding twenty-one years from the date of the allot-
ment. Section 14 provides that lands allotted to citizens
shall not in any manner be encumbered, taken, or sold
to secure or satisfy any debt or obligation, or be alienated
by the allottee or his heirs, before the expiration of five
years from the date of the ratification of the act. Sec-
tion 15 provides that all lands allotted to the members
of the tribe, except such as are set aside for a homestead,
shall be alienable five years after issuance of patent. Sec-
tion 20 provides:

“If any person whose name appears upon the roll pre-
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pared as herein provided shall have died subsequent to
the first day of September, nineteen hundred and two,
and before receiving his allottment, the lands to which
such person would have been entitled if living shall be
allotted in his name, and shall, with his proportionate
share of other tribal property, descend to his heirs accord-
ing to the laws of descent and distribution as provided in
chapter forty-nine of Mansfield’s Digest of the Statutes
of Arkansas: Provided, That the allotment thus to be
made shall be selected by a duly appointed administrator
or executor. If, however, such administrator or executor
be not duly and expeditiously appointed, or fails to act
promptly when appointed, or for any other cause such
selection be not so made within a reasonable and proper
time, the Dawes Commission shall designate the lands
thus to be allotted.”

It may be regarded as established that the Cherokee
Agreement, in view of the sections just considered, im-
poses no restrictions upon alienation of the interest in
the land thus going to the heir, other than that of minor-
ity. Mullen v. United States, 224 U. S. 448; Skelton v.
Dill, 235 U. S. 206; Adkins v. Arnold, 235 U. 8. 417.
However, the agreement upon which this suit was brought
was made after the passage of the Act of April 26, 1906,
a statute with which this court has had occasion to deal
in recent decisions. Its scope and purpose were dealt
with in Brader v. James, just decided, ante, 88. That
act, as its title indicates, is a comprehensive one for the
final disposition of the affairs of the Five Civilized Tribes.
Section 22 provides:

“That the adult heirs of any deceased Indian of either
of the Five Civilized Tribes whose selection has been
made, or to whom a deed or patent has been issued for
his or her share of the land of the tribe to which he or she
belongs or belonged, may sell and convey the lands in-
herited from such decedent; and if there be both adult
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and minor heirs of such decedent, then such minors may
join in a sale of such lands by a guardian duly appointed
by the proper United States court for the Indian Terri-
tory. And in case of the organization of a State or Terri-
tory, then by a proper court of the county in which said
minor or minors may reside or in which said real estate
is situated, upon an order of such court made upon peti-
tion filed by guardian. All conveyances made under this
provision by heirs who are full-blood Indians are to be
subject to the approval of the Secretary of the Interior,
under such rules and regulations as he may prescribe.”

It is contended that this section applies only to heirs
of a deceased Indian whose selection has been made by
himself, or to whom a deed or patent has been issued for
his or her share of the land of the tribe to which the dece-
dent belonged. But in our view Congress in the passage
of § 22 had in contemplation that an Indian duly enrolled
and entitled to share in the tribal property and lands
might die before receiving the allotment to which he, or
she, was entitled. Congress had made provision in § 20
of the Cherokee Agreement that such land might be al-
lotted in the name of the deceased, and should with the
proportionate share of the other tribal property descend
to the heirs of the one who would have been entitled, if
living. It also provided that the selection for a decedent
should be made by a duly appointed administrator or
executor, or, in default of such selection, the Dawes Com-
mission should designate the land to be allotted. We
think minor heirs who thus receive lands are within the
meaning and purpose of the statute, as much so as they
would have been had the land been selected by the an-
cestor in his lifetime.

Section 22 being applicable to a conveyance of a minor’s
lands in the situation here presented, we come to the
question whether the guardian could legally make dispo-
sition thereof without an order of the court of the United
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States for the Indian Territory. It is contended that § 22,
as enacted, makes the requirement as to the order of the
court applicable only after organization of a State or Ter-
ritory. Literally read the statute might lend itself to such
interpretation. But minor heirs are required to join in
the sale of the lands by a guardian duly appointed by the
proper United States court for the Indian Territory.
The next sentence specifically provides that the order of
sale must be made upon petition filed by the guardian in
the proper court of the county in which the land is situ-
ated. These provisions, read together, and construing
the statute in the light of the purpose to be accomplished,
we think, require court approval in both instances. It
is not denied that the United States court for the Terri-
tory would have had jurisdiction of a proceeding by a
guardian for an order to sell the ward’s interests in the
lands. (See Robinson v. Long Gas Co., C. C. A., 8th Cir.,
221 Fed. Rep. 398, where the applicable statutes are set
out and considered.)

We cannot believe that Congress intended after terri-
torial or state organization to require the guardian to pro-
cure the approval and order of a court before disposition
of the ward’s lands, and before the organization of a Ter-
ritory or State to permit the guardian, who was required
to be appointed by the United States court for the Indian
Territory, which court had jurisdiction over the sale of
the lands of the ward upon application of the guardian,
to dispose of the ward’s interests in lands without judicial
approval. The Supreme Court of Oklahoma did not err
in holding that the Act of April 26, 1906, was applicable,
and that the interests in the lands of the ward could only
be sold with the approval of the United States court for
the Indian Territory, and its judgment is, therefore,

Afirmed.
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ANICKER ». GUNSBURG ET AL., ADMINISTRA-
TORS OF GUNSBURG, ET AL.

APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE
EIGHTH CIRCUIT.

No. 164. Argued January 28, 1918.—Decided March 4, 1918.

An oil and gas lease of the restricted land of a Creek full-blood is not
valid without approval by the Secretary of the Interior. Act of
May 27, 1908, § 2, c. 199, 35 Stat. 312.

When there are two such leases in conflict, one of which has been
approved by the Secretary, the unsuccessful claimant, to charge his
adversary as trustee, must show that, as matter of law, the Secretary
erred both in approving the one lease and in refusing to approve the
other.

And the facts that the plaintiff’s lease was the first filed with the Union
Agency, at Muskogee, and that it was recorded with the county
register of deeds whereas defendant’s was not; and any constructive
notice coming from such filings and recordations under the Acts of
March 1, 1907, e. 2285, 34 Stat. 1026, and April 26, 1906, c. 1876,
34 Stat. 145, and Arkansas statutes in force in the Indian Territory;
and the effect of a rule of the Secretary of the Interior providing for
the filing of leases within thirty days of execution—are all matters
beside the case, where it does not appear affirmatively that the
Secretary would have approved the plaintiff’s lease if he had refused
approval of the defendant’s.

While the law does not vest arbitrary power in the Secretary, his ap-
proval of such leases rests in the exercise of his discretion; he may
consider the advantages and disadvantages to the Indian and grant
or withhold approval as his judgment may dictate—the courts may
interfere to protect the rights of others only when they are invaded
by clearly unauthorized action.

Action of the Secretary within his discretionary power is not vitiated
by the fact that the reasons assigned in his discussion of the case
when before him were not wholly sound.

226 Fed. Rep. 176, affirmed.

THE case is stated in the opinion.
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Mr. Frank Hagerman, with whom Mr. James W. Zevely,
Mr. Richard W. Stoutz, Mr. James M. Givens, Mr. Jacob
B. Furry and Mr. Edward C. Motier were on the briefs, for
appellant:

The law required the leases to plaintiff and defendants
to be filed, recorded and approved by the Secretary of the
Interior. When this was done, the instrument related
back to the time of its execution.

Plaintiff’s lease was executed March 28, 1912, filed with
the Indian Commissioner on March 30, 1912, and re-
corded April 1, 1912. Defendants’ lease, though executed
March 20, 1912, was never filed till April 5, 1912, and was
never at any time recorded.

The Department erroneously construed its Rule 2 to
permit defendants to have full thirty days within which
to file their unrecorded lease and, solely because filed
within that time, to require its approval as against that
of plaintiff. This construction was erroneous, for that
the rule was at most a mere limitation upon the time
within which the lessee, as between himself and the Gov-
ernment, should be required to ask for the approval of
his lease. If within that time he failed to file, he, by his
own act, thereby deprived himself of any right even to
ask an approval. The effect of the failure to file or record
is left to the provisions of the law. So construed, it an-
swers a good purpose, is a lawful exercise of power and
wholly consistent with the law. While the Act of May 27,
1908, 35 Stat. 312, provides for the approval by the Sec-
retary ‘‘under rules and regulations” promulgated by
him, this only means such as are reasonable and not in
conflict or inconsistent with the law.

The Act of March 1, 1907, requiring the lease to be filed
(34 Stat. 1026), simply made the filing constructive notice;
for without notice, either actual or constructive, no sub-
sequent bona fide purchaser could be affected. This
statute fixed no time for ‘the filing. It made that act,
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whenever done, the equivalent of notice. If, however,
time for that purpose were implied, as it should not be,
it could only, at most, be a reasonable period. Thirty
days’ delay, as required by the original rule, was unrea-
sonable. So it has been frequently decided under statutes
requiring recording within a reasonable time.

Even if the rule be construed as postponing the time for
filing, this in nowise extended the time for recording.
There was no attempt below to deal with the necessity of
recording. Yet the defendants’ lease, if not recorded, was,
under the law, not valid against the plaintiff. Shulthes v.
v. McDougal, 170 Fed. Rep. 529; Lomax v. Pickering, 173
U. S. 26, 48. So, even if there was an excuse for the failure
promptly to file the lease, which there was not, there was
none for the neglect to record.

If, as here, the Secretary erred, as a matter of law, his
act can be challenged by a bill of the character herein filed.

The Secretary rejected plaintiff’s lease on the sole
ground that a departmental rule gave defendants thirty
days in which to file their lease, during which time plain-
tiff could acquire no interest. It is clear but for this con-
struction of the law he would have received the lease
which was awarded to defendants.

The Secretary here actually exercised his discretion by
finding that both leases were in all respects satisfactory
in form, properly secured and executed by proper lessees.
Everything was decided which was necessary to a com-
plete technical approval of each lease. The only reason
for not calling it an actual approval of plaintiff’s was the
mistaken notion that the law gave defendants thirty
days in which to file theirs, and during that period plain-
tiff was, as against them, incapacitated from acquiring
any right. The effect of his finding was to approve plain-
tiff’s lease. There can be an approval in an informal
way, even a writing not always being necessary. U. S.
Bank v. Dandridge, 12 Wheat. 64, 90,
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The sole purpose of the approval was to proteet the
Indian against improvidence (Shulthis v. McDougal, supra;
Pickering v. Lomax, 145 U. 8. 310, 316; Moore v. Sawyer,
167 Fed. Rep. 826, 834), not to decide legal rights between
conflicting claimants. Therefore, the question really is,
whether the Department practically approved plaintiff’s
lease to the extent necessary to ‘‘ protect the Indian against
the improvident disposition of his property.” A question
of priority arose solely as between the respective lessees.
This the Secretary assumed to decide. He then decided
it erroneously.

Plaintiff was an innocent purchaser. But, whether he
was or not, his rights, as such, and as against another
lessee, could not be determined by the Secretary.

Mr. George S. Ramsey, with whom Mr. John M. Chick,
Mr. Edgar A. de Meules, Mr. Malcolm E. Rosser, Mr.
Villard Martin and Mr. J. Berry King were on the brief,
for appellees.

MR. Justice DAy delivered the opinion of the court.

This is a eontest between holders of oil and gas leases
made by one Eastman Richard, a full-blood Creek Indian,
the owner by patent of the west half of the northeast
quarter of section 5 of township 17 N. range 7 E., in Creek
County, Oklahoma. Richard made a lease of the west
one-half of the quarter to David Gunsburg and the South-
western Petroleum Company on March 20, 1912. This
lease was not filed for record with the Indian Agency
until April 5, 1912, nor was it recorded with the Register
of Deeds for Creek County, Oklahoma. On March 28,
1912, Richard made a like lease for the same prem-
ises to the appellant, William J. Anicker, which was
filed with the Indian Agency on March 30, 1912, and on
April 1, 1912, was filed for record with the Register of
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Deeds for Creek County, Oklahoma. It thus appears
that the lease to Gunsburg and the Southwestern Petro-
leurn Company was earlier than the one to Anicker but
the latter was first recorded. Upon hearing upon these
conflicting leases the United States Indian Superintendent
recommended the approval of the Gunsburg and South-
western Petroleum Company lease.

After referring to the dates of the leases and the time
of filing the same for record, the superintendent said:

““The Department has uniformly held in such cases that
where a lease is filed, with the papers necessary for com-
pletion of same, within thirty days, that the date of ex-
ecution is the date from which the priority of the lease is
determined.

“To my mind this is the only reasonable construction
of the regulations, so long as thirty days or any other
period is allowed within which to file a lease. But it is
contended on behalf of Mr. Anicker that the lease to Guns-
burg and the Southwestern Petroleum Company was ob-
tained by fraud. To this contention I cannot agree for
the reason that this lease and the lease to Messrs. Funk
& Riter were presented to this office on the date of execu-
tion, fully explained by Mr. William Kremer, Asst. Chief
Clerk, a notary in this office, and acknowledged by the
lessor. This contention the attorneys for Mr. Anicker
were unable to support in their cross-examination of East-
man Richard, although it was apparent at that time that
the lessor did not remember the names of the lessees.
He was, however, confident that he had leased his entire
allotment at that time, and it appears from Mr. Kremer’s
testimony, May 14, 1912, page 23, that the lease was
fully explained to the lessor, as is done in all cases where
leases are acknowledged before a notary in the employ
of this office, and considering the numerous declarations
and affidavits submitted bearing the lessor’s signature in
connection with this case, showing a change of attitude
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upon every occasion approached in connection with
these leases, and his lack of business ability, I am not in-
clined to entertain any doubt as to the fact that the lease
was fully explained to him upon the date of execution
thereof, notwithstanding his uncertainty at the hearing
on May 13th and 14th as to the name of the lessee.

““Tt is further contended, in behalf of Mr. Anicker, that
he should be considered prior lessee for the reason that
his lease was made prior to the time the lease of Gunsburg
and the Southwestern Petroleum Company was filed at
the Union Agency or elsewhere, and that the same was
not only filed in the county wherein the land is situate,
but also filed at Union Agency at a date prior to the date
upon which the lease to Gunsburg and the Southwestern
Petroleum Company was received.

It is also contended that he had no actual notice, and
an attempt has been made to show that the lessor had
conveyed the idea to Mr. Anicker or his agent that the
only lease he had executed when approached by Mr. An-
icker, was the lease in favor of the Eastern Oil Company.
It will be noted in the testimony that an unsuccessful ef-
fort was made to secure an admission from Eastman Rich-
ard that would corroborate this contention.

“For the purposes of this case I do not consider it nec-
essary to determine at this time whether or not the evi-
dence at hand shows that such representations were made
by the lessor; even admitting that the lessee was misled
by the lessor, the regulations which provide thirty days
within which a lease may be filed, if binding upon parties
interested in securing leases, should be considered as here-
tofore, as giving that lease priority which bears the prior
date of execution and is filed with the papers required,
within the 30-day period.

““An examination of the lease to David Gunsburg and
the Southwestern Petroleum Company discloses the fact
that this lease was filed within thirty days, in accordance
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with the regulations, and that the same was executed
prior to the lease in favor of Mr. Anicker. Concerning
the contention of Mr. Anicker that the date of filing should
be regarded as the date of priority, which carries with it
the contention that the regulations of the Secretary of
the Interior allowing thirty days within which to file a
lease is not within the power conferred on the Secre-
tary of the Interior, under the law, which provides in
part (Section 2, Act of Congress of May 27, 1908 [35
Stat. L. 312]): ‘That leases of restricted lands for oil and
gas mining purposes . . . may be made with the ap-
proval of the Secretary of the Interior under rules and
regulations provided by the Secretary of the Interior and
not otherwise.””

After upholding the right of the Secretary of the Inte-
rior to make rules and regulations the superintendent
further said:

“The Secretary clearly having the right to fix a reason-
able period within which time lessees may and must file
their leases for approval, it follows that if such a regula-
tion is made all lessees must receive the same treatment,
both as to the benefits or privileges of taking the time al-
lowed, or on the contrary the penalty, if they fail to com-
ply with the regulation. If this policy was not followed,
the rule might as well be abolished, but this would lead to
many opportunities of double dealing on behalf of both
lessees and lessors. It being almost a physical impossi-
bility to execute, complete the papers and file leases si-
multaneously, a reasonable time must be given. The
thirty-day rule has been in effect since the early days of
oil lease development in the Five Tribes and persons tak-
ing leases almost universally understand that the date of
the lease, if filed within the thirty-day period, governs,
instead of the date of filing.”

® * * * * * * *

““The lease of Mr. Anicker must also be disapproved
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not because he was in any way delinquent himself, but be-
cause of the prior lease of David Gunsburg and the South-
western Petroleum Company filed with all papers re-
quired within even a shorter period than that allowed by
the Department.”

The superintendent concluded that the lease in favor
of Anicker should be disapproved, and the lease to Guns-
burg and Southwestern Petroleum Company should be
approved.

Upon hearing before the First Assistant Secretary of
the Interior, that officer reached a like conclusion. A mo-
tion to reconsider was denied, the Secretary concluding:

“If there were any advantage in the prior filing of a
lease which was entered into and executed after another
lease, both having been filed at the agency within the
time required by regulation, Anicker would have that
advantage. The Act of March 1, 1907 (34 Stat. 1026),
makes the filing at Union Agency legal notice. Anicker’s
lease is stamped as filed at the Ageney March 30, 1912.
Until approved by the Secretary, it was not a completed
instrument and the faet of its having been recorded in a
county office ean not estop the Secretary from finding
that another lease regularly executed and filed is more for
the allottee’s interest and better entitled to approval.”

The plaintiff’s bill was filed upon the theory that the
lease to Gunsburg and Southwestern Petroleum Company
had been approved by the Secretary by mistake of law,
and that, but for the mistake, the lease of plaintiff would
have been approved, and the bill sought to charge
the defendants as trustees for the plaintiff, and to re-
quire an assignment of the lease to him. The District
Court held against complainant, and that decree was
affirmed by the Circuit Court of Appeals. 226 Fed.
Rep. 176.

In order to maintain a suit of this sort the complainant
must establish not only that the action of the Secretary
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was wrong in approving the other lease, but that the
complainant was himself entitled to an approval of his
lease, and that it was refused to him because of an erro-
neous ruling of law by the Secretary. Bohall v. Dilla,
114 U. S. 47.

The statutes of the United States provide:

Section 20 of the Act of April 26, 1906, 34 Stat. 145:
“All leases and rental contracts, except leases and rental
contracts for not exceeding one year for agricultural pur-
poses for lands other than homesteads, of full-blood al-
lottees of the Choctaw, Chickasaw, Cherokee, Creek, and
Seminole tribes shall be in writing and subject to approval
by the Secretary of the Interior and shall be absolutely
void and of no effect without such approval:
Provided further, That all leases entered into for a perlod
of more than one year shall be recorded in conformity to
the law applicable to recording instruments now in force
in said Indian Territory.”

Section 2 of the Act of May 27, 1908, 35 Stat. 312:
““That leases of restricted lands for oil, gas or other min-
ing purposes, . . . may be made, with the approval
of the Secretary of the Interior, under rules and regula-
tions provided by the Secretary of the Interior, and not
otherwise.

The Act of March 1, 1907, 34 Stat. 1026: ‘““The filing
heretofore or hereafter of any lease in the office of the
United States Indian agent, Union Agency, Muskogee,
Indian Territory, shall be deemed constructive notice.”

Under the authority to make rules the Secretary of the
Interior provided: A

‘¢ All leases shall be in quadruplicate, and, with the pa-
pers required, shall be filed within thirty days from and
after the date of execution by the lessor with the United
States Indian Agent at Union Agency, Muskogee, Okla-
homa.”

Whatever may be the effect of this rule providing for
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the filing of leases within thirty days from and after their
execution, in view of the requirements of the statutes, the
lease can have no validity without the Secretary’s ap-
proval. The protection of the Indian’s rights is left to
the Indian Bureau of which the Secretary is the head, and
the courts may only interfere to protect the rights of others
when they are invaded by clearly unauthorized action.

Much stress is placed in argument upon the provisions
of §20 of the Act of April 26, 1906, requiring leases
entered into for a period of more than one year to be re-
corded in conformity with the law requiring the record-
ing of conveyances in force in the Territory; and upon the
Act of March 1, 1907, providing that the filing of the
lease in the office of the Indian Agency shall be deemed
constructive notice. An elaborate argument is based on
these requirements, and the statutes of Arkansas in force
in the Territory are set out in the brief, which, it is con-
tended, show the necessity of recording such instruments
in order to give constructive notice to persons dealing
with the title. But these requirements do not relieve the
appellant of the primary difficulty of maintaining this
suit; the lack of a showing that his lease would have been
approved but for a mistake of law which resulted in the
approval of the lease to another.

The statute is plain in its provisions—that no lease, of
the character here in question, can be valid without the
approval of the Secretary. Such approval rests in the
exercise of his discretion; unquestionably this authority
was given to him for the protection of Indians against
their own improvidence and the designs of those who
would obtain their property for inadequate compensation.
It is also true that the law does not vest arbitrary author-
ity in the Secretary of the Interior. But it does give him
power to consider the advantages and disadvantages of the
lease presented for his action, and to grant or withhold
approval as his judgment may dictate.
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There is nothing in this record to show that approval
of the appellant’s lease has been given by the Secretary
as required by the statute. On the contrary, it appears
that the Secretary approved another lease of the same
land, and has withheld his approval of the one under
which the appellant claims. The Secretary declares in
substance in the finding which we have quoted, being his
final action in the case, that the prior recording of one
lease does not abridge his authority to find that another
lease, regularly executed and filed, is more to the allottee’s
interest and better entitled to approval. It does not ap-
pear that had he disapproved the Gunsburg lease, he
would have approved the one to appellant, and, until
this affirmatively appears, appellant has no standing
which permits a court by its decree to award the leasehold
to him.

We find nothing in this record to indicate that the Sec-
retary of the Interior has exceeded the authority which
the law vests in him. The faet that he has given reasons
in the discussion of the case, which might not in all re-
spects meet with approval, does not deprive him of author-
ity to exercise the diseretionary power with which by
statute he is invested. United States ex. rel. West v.
Hitcheock, 205 U. 8. 80, 85, 86.

It follows that the decree of the United States Circuit
Court of Appeals must be
Affirmed.




GREAT NORTHERN RY. CO. ». DONALDSON. 121

Syllabus.

GREAT NORTHERN RAILWAY COMPANY ». DON-
ALDSON, ADMINISTRATRIX OF THOMS.

ERROR TO THE SUPREME COURT OF THE STATE OF
WASHINGTON.

No. 172. Argued January 31, 1918.—Decided March 4, 1918.

Where the state trial and supreme eourts have successively found suffi-
cient evidence of negligence to sustain a verdict for plaintiff in an
action under the Employers’ Liability Act, it is not the province of
this court to weigh the conflicting evidence on the subject; it will go
no farther than to ascertain that there is evidence supporting the
verdict.

The Federal Boiler Inspection Act, c. 103, 36 Stat. 913, is a “statute
enacted for the safety of employees,” within the meaning of § 4 of
the Federal Employers’ Liability Act, which latter eliminates assump-
tion of risk in cases where the violation of such a statute contributes
to the injury or death of the employee.

Where there was evidenee tending to prove that a locomotive boiler
which exploded was unsafe in that the button-heads on the bolts of
the crown-sheet over the fire-box were unnecessarily large, and sub-
ject to deterioration from overheating, when oil was used for fuel;
and in that the boiler was not provided with fusible safety plugs and
had an accumulation of scale; keld, that a request for an instruction
stating that no safety statute was applicable, and submitting the
question of assumed risk, was inconsistent with § 4 of the Employers’
Liability Act and § 2 of the Boiler Inspection Act.

The court instructed to the effect that if the jury believed from a fair
preponderance of the evidence that the boiler was not in the proper
condition, ete., defined by § 2 of the Boiler Inspection Act, due to
the defendant’s negligence in any of the respects above mentioned,
there would be no assumption of risk, but that if it was in such con-
dition, but due to defendant’s negligence was defective in any of
such respects, and the employee had actual knowledge of such de-
fects or they were so plainly visible that in the reasonable exercise
of his faculties he should, and might be presumed to, have known
them, then he assumed the risk. Held, more favorable to the defend-
ant than the law required.
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Testimony held not to show an approval by federal boiler inspectors of
the use of the large type of button-head on an oil-burning engine.

When a feature of construction renders a boiler unsafe, within the
definition of § 2 of the Boiler Inspection Act, the fact that it has not
been disapproved by a federal inspector does not absolve the carrier
from liability.

89 Washington, 161, affirmed.

THE case is stated in the opinion.

Mr. F. G. Dorety, with whom Mr. E. C. Lindley and
Myr. F. V. Brown were on the briefs, for plaintiff in error.

Mr. James McCabe, with whom Mr. Hyman Zettler and
Mr. John C. Higgins were on the brief, for defendant in
error.

MR. Justick DAy delivered the opinion of the court.

Adaline Donaldson as administratrix of the estate of
Vance H. Thoms, deceased, brought suit in the Superior
Court of Snohomish County, Washington, under the
Federal Employers’ Liability Act, to recover damages
for injuries received which resulted in the death of Vance
H. Thoms, by reason of a boiler explosion upon one of de-
fendant’s engines upon which decedent was employed as
an engineer,

The charges of negligence, in the amended complaint
alleged to have resulted in the injury and death of the de-
cedent, were: That the boiler on the engine was insufficient
in that:

1. The button-heads of the crown-bolts of the boiler
were excessively and unnecessarily large and consequently
unduly exposed to the direct heat produced by the oil
fuel used on the locomotive;

2. That the boiler was not provided with fusible safety

plugs;
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3. That scale was negligently allowed by defendant
company, its officers and employees, to accumulate upon
the crown-sheet in the boiler.

The answer of the company denied negligence, and
specifically set up the defense of contributory negligence
and assumed risk on the part of the deceased. In the
trial court the plaintiff recovered a verdict and judgment,
and the judgment was affirmed in the Supreme Court of
the State of Washington. 89 Washington, 161.

The ground of reversal principally urged here is that
the testimony did not warrant a recovery by the plaintiff,
and when properly considered required an instruction to
the jury to find a verdict in favor of the company.

An examination of the record discloses that there was
testimony tending to support the allegations of negligence
set forth in the amended complaint. That the engine
upon which the deceased was working had been a coal-
burning engine but that at the time of the explosion the
fuel used in its operation was, and for some time had been,
oil. That the button-heads on the bolts of the crown-
sheet at the top of the fire-box (this sheet also formed the
bottom of the water compartment over the fire-box)
were large ones when the engine was fired with coal, and
were not changed with the change of fuel from coal to oil.
That these button-heads because of their size became
overheated when oil was used for fuel, resulting in the
deterioration and weakening of the strength of their ma-
terial, and from the consequent giving away of the button-
heads, the crown-sheet came down and the explosion re-
sulted. There is also testimony tending to show that
there was an accumulation of scale and a want of use of
fusible plugs.

On the part of the company there was testimony tend-
ing to meet and refute that introduced by the plaintiff,
and a considerable amount of testimony was introduced
tending to show that the water in the boiler was too low,
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thereby causing the explosion from the fault of the de-
ceased engineer in allowing it to become so. There was
testimony for the plaintiff to the effect that the water was
not too low at the time of the explosion. The trial court
submitted these issues to the jury, with the result that a
verdict was found in favor of the plaintiff. The trial
court held that there was evidence sufficient to sustain
the verdiet, and refused to disturb it. The Supreme
Court of Washington affirmed the judgment. In this
situation it is enough to say that it is not the province of
this court to weigh conflicting evidence. The record shows
testimony supporting the verdiet, and that is as far as
this court enters upon a consideration of that questio<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>