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CASES DETERMINED

IN THE

SUPREME COURT OF THE UNITED STATES.

FEBRUARY TERM, 1825.

‘Wavman and another ». SourHARD and another.

Practice in the federal courts.

Congress has, by the constitution, exclusive authority to regulate the proceedings in the courts ot
the United States ; and the states have no authority to control those proceedings except so far
as the state process acts are adopted by congress, or by the courts of the United States under

the authority of congress.!

The proceedings on executions, and other process, in the courts of the United States, in suits at
common law, are to be the same in each state, respectively, as were used in the supreme court
of the state in September 1789, subject to such alterations and additions as the said courts
of the United States may malke, or as the supreme court of the United States shall prescribe by

rule to the other courts.?

11t is provided by the revised statutes, sub-
stantially re-enacting the provisions of the act
of 1st June 1872 (17 U. S, Stat. 197), that the
practice, pleadings and forms, and modes of
proceeding in civil causes, other than equity
and-admiralty causes, in the circuit and district
courts, shall conform, as near as may be, to the
practice, pleadings and forms and mode of pro-
ceeding existing at the time, in like causes, in the
courts of record of the state within which such
circuit or district courts are held, any rule of
court to the contrary notwithstanding. R. S.
§ 914. The effect of this act is, to adopt the
state code of practice in common-law cases ; and
the state statutes and practice are to be resorted
to, in order to determine the regularity of the
proceedings. Republic Ins. Co. ». Williams, 8
Biss. 870. But it hasnot abolished the distinc-
tion between legal and equitable rights; and
therefore, an equitable defence cannot be set up
in a suit at law, though allowed by the practice

10 WueaT.—1

of the state courts. Butler ». Young, 1 Flipp.
276. Nor does it authorize the commencement
of an action by a summons in the name of the
plaintiff ’s attorney, though such be the practice
m the state courts. Martin ». Criscuola, 10 Bl
C. C. 211. Nor the service of process by a
private person, in accordance with the state prac-
tice. Schwabacker . Reilly, 2 Dill. 127. But
the manner of service must conform to the state
practice ; the court has no power to make an
order for a substituted service. Perkins 2.
Watertown, 5 Biss. 820.

2 The revised statutes provide, that the party
recovering a judgment in any common-law cause,
in any circuit or district court, shall be entitled
to similar remedies upon the same, by execu-
tion or otherwise, to reach the property of the
judgment-debtor, as are now provided in like
causes by the laws of the state in which such
courtis held, or by any such laws hereafter en-
acted, which may be adopted by general rules of

1




1 SUPREME COURT [Feb’y
Wayman v. Southard.

A state law regulating executions, enacted subsequently to September 1789, is not applicable to
executions issuing on judgments rendered by the courts of the United States, unless expressiy
adopted by the regulations and rules of those courts.

The 34th section of the judiciary act of 1789, ¢. 20, which provides, ¢ that the laws of the several
states except,” &c., “shall be regarded as rules of decision in trials at common law, in the
courts of the United States, in cases where they apply,” does not apply to the process and

*2 ] practice of the courts; itis a mere legislative recognition *of the principles of universal

jurisprudence, as to the operation of the lex loci.

The statutes of Kentucky concerning executions, which require the plaintiff to indorse on the exe-
cution, that bank-notes of the Bank of Kentucky, or notes of the Bank of the Commonwealti:
of Kentucky, will be received in payment, and, on his refusal, authorize the defendant to
give a replevin-bond for the debt, payable in two years, are not applicable to executions issu-
ing on judgments rendered by the courts of the United States.

The case of Palmer ». Allen (7 Cranch 550) reviewed, and reconciled with the present decision.

CerrIFIcATE of Division from the Circuit Court of Kentucky. This
cause came up from the circuit court for the district of Kentucky, upon a
certificate of a division of opinion between the judges of that court, on sev-
eral motions, which occurred on a motion made by the plaintiffs to quash the
marshal’s return on an execution issued on a judgment obtained in that
court, and also to quash the replevin-bond taken on the said execution, for
the following causes :

1. Because the marshal, in taking the replevin-bond, and making said re-
turn, has proceeded under the statutes of Kentucky, in relation to execu-
tions ; which statutes are not applicable to executions issuing on judgments
in this court, but the marshal is to proceed with such executions, according
to the rules of the common law, as modified by the acts of congress, and
the rules of this court, and of the supreme court of the United States.

2. That if the the statutes of Kentucky, in relation to executions, are
binding on this court, viz.: the statute which requires the plaintiff to
indorse on the execution, that bank-notes of the Bank of Kentucky, or notes
of the Bank of the Commonwealth *of Kentucky, will be received
in payment, or that the defendant may replevy the debt for two
years, are in violation of the constitution of the United States, and of the
state of Kentucky, and void.

3. That all the statutes of Kentucky which authorize a defendant to give
a replevin-bond, in satisfaction of a judgment or execution, are unconstitu-
tional and void.

4. Because there is no law obligatory on the said marshal, which author-
ized or justified him in taking the said replevin-bond, or in making the said
return on the said execution.

The court below being divided in opinion on the points stated in the mo-
tion, at the request of the plaintiffs, the same were ordered to be certified
to this court.

*

<

March 15th, 1824. The cause was argued by Cheves and Sergeant, for
the plaintiffs ; and by Bib¢ and Monroe, for the defendants, at the last
term.

such circuit or district court; and such courts R. 8. § 916. A sale by the marshal, not con-
may, from time to time, by general rules, adopt forming to the state practice, is irregular and
such state laws as may hereafter be in force in void, and conveys no title to the purchaser.
such state, in relation to remedies upon judg- Smith v. Cockrill, 6 Wall. 7566. And see Moun-
ments, as aforesaid, by execution or otherwise. cure v. Zunts, 11 Id. 416.

2




1825] OF THE UNITED STATES. 3
Wayman v. Southard.

On the part of the plaintiffs, it was insisted, that the executions issued by
the courts of the United States for the disurict of Kentucky, are to be regu-
lated and governed by the laws of the United States, and not by the law of
the state of Kentucky. It was not necessary to analyze the particular pro-
visions of the state laws, because the questions that would arise were of a
general nature, and rendered any such statement unnecessary. These ques-
tions were: 1. Whether, by the constitution of the United *States, & 4
congress has the power to regulate the proceedings of the federal
courts? 2. Whether congress has regulated those proceedings, and in what.
manner ?

1. That congress has the power, was too plain to admit of a doubt. If
they have not, they have no power at all, and the whole of that interesting-
portion of the constitution is inoperative. The clause in question is the-
third article of the constitution, which establishes and regulates the judiciak
power. It is a simple text, but it is a very comprehensive one, or it is.
nothing. It does nothing more, in terms, than authorize congress to estab-
lish courts, and declare the cases over which they shall have jurisdiction.
The grounds of decision are, of course, comprehended. They are to be
according to the law of the case. The means for arriving at the decision,
or for giving it effect, are not expressly provided. But as the means are
indispensable to the attainment of the end, which is the administration of
justice, they are necessarily included in the grant ; and the power to pro-
vide them is, of course, implied in the power to establish judicial tribunals.
A court is a place where justice is judicially administered. Co. Litt. 58.
To say merely that courts should be established, would be entirely idle. To
say, therefore, that courts shall be established, means that all the needful
and usual incidents to courts shall be established. This proposition was so
self-evident *as not to admit of any support from argument or illus- %
tration, nor to require any aid from the clause in the first article, giv- ¢ K
ing congress power to make all laws necessary and proper for carrying into
execution the other powers expressly granted, or vested in the government
of the United States, or in any department or officer thereof. That it was
so understood is plain, from the fifth, sixth and seventh articles of the origi-
nal amendments, which are limitations of the generality of a power other-
wise unlimited.

That it was not the design of the constitution finally and irrevocably to
adopt any existing system of state legislation as to process,by reference thereto,
18 quite certain, because there is no such reference. It could not refer, by im-
plication, to the meansemployed in the state courts, because they were many,
and no one could say which was referred to. It would have been unwise,
because it would have made the system invariable, and capable of no amend-
ment. It could not have meant to refer to the varying forms adopted by
the state courts, for it was impossible to anticipate, how they would be dis-
tributed ; these are subjects of jurisdiction, for which the state institutions
could afford no example, because they had no such tribunals, the jurisdic-
tion being exclusive ; and it would have made the existence of the national
judiciary dependent upon state legislation. It must, therefore, be taken for
granted, that the power of congress in arranging the federal judicial tribu-
nals, and the means to be employed *by them for effectuating the
design of their establishment, was plenary, and subject to no excep-
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tions but those which the constitution itself has made. The acts of congress,
to be referred to, would show that this had been the uniform understanding.
Nor is the power of congress on this subject greater in cases where the
United States are a party, than in other cases, where the controversy is
between individuals.

2. The next question was, what had been done by congress? The act
of the 24th of September 1789, c. 20, establishes the judicial tribunals. The
34th section enacts, that “the laws of the several states, except where the
constitutions, treaties or statutes of the United States shall otherwise
require or provide, shall be regarded as rules of decision in trials at common
law, in the courts of the United States, in cases where they apply.” DBut
this merely gives the ground of decision ; it does not give the means of
attaining the decision, or of giving it effect. The powers of the courts are
conferred by the sections from 13 to 17 inclusive. The courts being thus
established, their jurisdiction defined, or to be defined, and the nature of
their proceedings distinguished, the power to issue the common-law writs
of mandamus and prohibition, is vested in the supreme court, by the latter
part of the 138th section. The 14th section then gives them power to issue
“writs of scire facias, habeas corpus, and all other writs not specially pro-
vided for by statute, which may be necessary for *the exercise of their
respective jurisdictions, and agreeable to the usages and principles of
law.” This is to be taken ad referendum, according to the function they
were to perform. They were to be common-law courts, proceeding according
to the course of the common law, with power to issue writs agreeable to the
principles and usages of that law. The common-law remedies were, there-
fore, adopted by the judiciary act of 1789, c. 20, and it has been judicially
determined, that these remedies are to be, not according to the varying
practice of the state courts, but according to the principles of the common
law, as settled in England.(a) This, of course, is to be understood with the
exception of such modifications as have been made by acts of congress, the
rules of court made under those acts, and the state laws in force in 1789.
The 18th section, considering that there would be an immediate right of
execution by the previous provisions, gave a limited stay. There are fur-
ther provisions to the same effect in the 23d, 24th and 25th sections. There
are various other provisions, but the result is, in all but the excepted cases,
to give an immediate right of execution, or after a limited delay.

This act was followed immediately by the process act of the 29th of Sep-
tember 1789, c. 21. The second section enacts, “that the forms of writs,
except their style and modes of process,” &c., “in the circuit and district
*g 1 courts, in suits at common law, shall be the same in each state,
1 respectively, as are now used or allowed in the supreme courts of the
same.” The act was limited to the end of the next session. It was con-
tinued by an act of the 26th of May 1790 ; and by the act of the 8th of
May 1792, c. 1387, its provisions were made permanent.

Whether these acts, in their terms, are to be understood as embracing
the forms of process only, or also as describing the effect, was not, perhaps,
very material to inquire. The words, understood in their natural sense,
comprehend the whole. The proviso as to executions shows that they were
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so understood. But it is entirely certain, that by the conjoint operation of
the judiciary act, and the process act, the means to be used in the adminis-
tration of justice, as to their nature, form and effect, were fixed upon a per-
manent basis ; subject to alteration by no other legislative power than tha
of congress, and by the power given to the courts of the United States in
the second section of the act of the 8th of May 1792, ¢. 137. With the
exception of changes since made by congress, and by the court, the remedies
now to be used are the same as were used in September 1789. Whoever
would know what are the remedies in a given case, must inquire what they
were in the particular state, at that time. And these remedies are of exact-
Iy the same efiicacy, and have the same power and operation, now, as then.
Any thing short of this would be inadequate to the end to be accomplished.
The process is nothing *but for the effect ; the court is nothing with- gy
out its process. To lecave this dependent upon state legislation, [
would be to leave the administration of justice in the federal courts at the
mercy of the states. Congress has made many changes, and many more
are wanting ; the courts of the United States have made rules for regulat-
ing the practice. But in no case have changes in any of these particulars
been introduced into the courts of the Union, either by the legislation of
the states, or the rules of the state courts.

But independent of these general considerations, the question has been
repeatedly subjected to judicial determination, both in the circuit courts and
in this court. Thus, in the United States v. Wonson, 1 Gallis. 5, 18,(a)
it was held, that the provision in the 34th section of the judiciary act of
1789, c. 20, making the state laws rules of decision in the courts of the
Union, did not apply to the process and practice of the federal courts. In
Robinson v. Campbell, 3 Wheat. 212, 221, this court held, that the remedies
in the courts of the United States, both at common law and in equity, are
to be, not according to the fluctuating practice of the state courts, but
according to the principles of common law and equity, as distinguished and
defined in that country from which we derive our knowledge of those prin-
ciples. The case of Palmer v. Allen, 7 Cranch 550, *also confirms [*10
the principle for which the plaintiffs insisted. ;

The value of the process of execution depends upon the time when it
may be had, and the manner in which it may be executed, and the subjects
upon which it may be levied. If it should be asked, whether a state may
not withdraw certain kinds of property from execution, the answer would be,
that this was not the question here, and it was not necessary to go out of
the case. If the power to establish a judiciary necessarily include the
power to confer upon it the authority to use the needful remedies, it must
certainly be allowed, that the states cannot hinder and destroy the process
of execution. Such a right is wholly incompatible with the power of the
Union in congress assembled. If it may withhold one process, it may with-
hold all. If it can modify, . e., impair or weaken, the efficacy of the pro-
cess, the consequence is the same. The courts would be then left with the
power to adjudicate, but without the power to enforce their decisions. But
bere, the property sought to be reached is subject to execution by the laws

(@) See also, Peters C. C. 484.
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of the state ; and where the end is permitted, the means of attaining it
must be left free.

It was also insisted, that the statutes of Kentucky in question were re-
pugnant to the constitution of the United States, as impairing the obliga-
tion of contracts, and as being tender-laws. But as the court intimated
#17 1 that the cause might *be decided upon the other points, the argument
4 upon the constitutionality of the act was not pressed.

On the part of the defendants, it was insisted, 1. That congress has no
power, under the constitution, to enact an execution law, governing the sub-
stance of the proceedings on executions from the federal courts, in suits be-
tween private individuals. 2. That, supposing congress to possess such a
power, it could not delegate its authority to the supreme and other courts of
the United States. 8. That the acts of congress applicable to this subject, do
not attempt to delegate that authority to the courts of the Union. 4. That
congress has not attempted to establish a uniform execution law throughout
the United States, nor adopted the laws of the states in force at any particu-
lar period, but left the process of execution to be regulated, from time to
time, by the local state laws.

In support of the first point, a distinction was drawn between cases aris-
ing from the character of the parties, such as citizens of different states,
aliens, &ec., and cases arising from the nature of the controversy, as involv-
ing the constitution, laws and treaties of the Union, and over which the
federal courts had either an original or appellate jurisdiction. The first class
of cases arose either under foreign or municipal law, which must be applied
as the rule of decision. The remedy followed, as part of the local law of
the state where the suit was brought. It was not necessary for congress to
*19 1 exercise any legislative *power over this class of cases, as it was over

1 the other, depending upon the constitution, laws and treaties of the
Union. The grant of judicial power was here more extensive than the legis-
lative. It was not necessary that congress should have the power of estab-
lishing a civil code for the decision of this class of cases. Neither was it
necessary that congress should regulate the substance of the remedies, which
might safely be left with the state legislatures, so long as they made no laws
prohibited by the constitution, respecting contracts. The power delegated
in the third article of the constitution was exclusively judicial, and there-
fore, congress, whose powers are legislative only, are necessarily excluded.
The power given to congress in the first article, “to constitute tribunals in-
ferior to the supreme court,” does not include the power of regulating the
remedies as to this class of cases. In making these regulations, congress
must either have the power to authorize the selling all property under the
process of the federal courts, or it is restricted to such as the state legisla-
tures think fit to subject to execution. If the former, the power includes
an extensive control over the civil legislation of the states as to property and
¢ ntracts, which the constitution never contemplated. If the latter, it is an
illusory power, since, if the states may exempt from, or subject to, execu-
tion, in their discretion, they may also regulate the manner of levying it, in
all other respects. As to the power to make all laws necessary and proper
13 1 to carry into effect the other powers, &e., it *applied only to those

3 conferred for national purposes, and not to mere judicial power, which
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maust be exercised according to the municipal law applicable to the case. Con-
gress had so determined, in the 34th section of the judiciary act, by which
the state laws were made ‘““rules of decision in trials at common law, in the
courts of the United States, in cases where they apply.” They do apply in
the decision of all controversies between citizens of different states, or be-
tween aliens and citizens.

2, In support of the second point, that congress could not delegate its
authority of regulating process (whatever might be the extent of it) to the
courts of the Union, it was argued, that by the general principles of all free
and limited government, as well as the particular provisions of the federal
constitution, the legislative, executive and judicial powers are vested in
separate bodies of magistracy. All the legislative power is vested exclu-
sively in congress. Supposing congress to have power, under the clause, for
making all laws necessary and proper, &c., to make laws for executing the
judicial power of the Union, it cannot delegate such power to the judiciary.
The rules by which the citizen shall be deprived of his liberty or property,
to enforce a judicial sentence, ought to be prescribed and known ; and the
power to prescribe such rules belongs exclusively to the legislative depart-
ment. Congress could not delegate this power to the judiciary, or to any
other department of the government. The right to liberty and property is
a *sacred vested right, under the constitution and laws of the Union 14
and states. The regulations by which it is to be divested, for the
purpose of enforcing the performance of contracts, are of vital importance
to the citizen. The power of making such regulations is exclusively vested
in the legislative department, by all our constitutions, and by the general
spirit and principles of all free government. It is the office of the legisia-
tor, to prescribe the rule, and of the judge, to apply it ; and it is immate-
rial, whether it respects the right in controversy, or the remedy by which it
is to be enforced. 'The mere forms and style of writs and other process
may, indeed, be regulated by the courts, but the regulation of the substan-
tive part of the remedy belongs to the legislature. The power to establish
courts, with the jurisdiction defined by the constitution, does not involve,
by necessary implication, the authority of delegating any portion or inci-
dent of that power to the courts themselves. That authority is not
expressly given ; consequently, it does not exist.

3. Congress has not, in fact, delegated this authority to the court. The
several process acts passed by congress, regulate the forms only ; they give
to the courts the power to reguiate the forms only. The expressions in the
2d section of the act of 1792, c. 187, “subject, however, to such alterations
ag the said courts respectively shall, in their discretion, deem expedient, or
to such regulations as the supreme court of the United States shall think
proper, *{from time to time, by rule, to prescribe to any circuit or dis- -
trict court,” apply only to “the forms of writs, executions and other [
process, and the forms and modes of proceeding in suits.” Every court has,
like every other public political body, the power necessary and proper to
provide for the orderly conduct of its business. This may be compared to
the separate power which each house of congress has to determine the rales
of its proceedings, and to punish contempts. This is altogether different
from the general legislative power, which congress cannot delegate, and
never has attempted to delegate, to either house, separately, or to the execu-

7




15 SUPREME COURT [Feb’y
Wayman v. Southard.

tive and judicial departments of the government. To construe the power to
regulate the forms of process and modes of proceeding, into a power in the
courts to make execution laws, would be to suppose congress intended to
violate the constitution, by delegating their legislative power to the judici-
ary. The laws of the states on the subject of executions are various and
contradictory. Did congress mean to give to this court the power to make
a uniform execution law throughout the Union, or to adopt the common law
of England, and thus to repeal the statutes of all the states regulating what
shall, and what shall not, be subject to execution? The forms of process are
distinct from the rights and duties to be observed in their execution. The
usual form of a fi. fa. is a mandate to the the marshal to make the money of
the goods and chattels of the defendant ; *but what property may or
may not be levied, and how, and when, and where it is to be sold,
and whether the same is to be subject to redemption by the debtor, are all
of the substance of the remedy.

4. In support of the position that congress intended to leave the process
of execution to be regulated, from time to time, by the state laws, it was
argued, that the process act of 1792, c. 137, omits the words contained in
the 2d section of the process act of 1789, c. 21, *“ and modes of process,” used
after the words “forms of writs and executions,” &c. The expressions
which seem to occupy, in the act of 1792, the place of these omitted words
are the following,  and modes of proceeding in suits,” which are too une-
quivocal to require comment. ‘ Modes of proceeding in suits,” made use of
in connecticn with the preceding words, ¢ writs, executions,” &c., plainly
refer to those acts in court which relate to the determination of the contro-
versy, in opposition and contradistinction to the forms of the mesne process
and also of the process of execution by which the judgment is enforced after
the termination of the suit. Proceedings after judgment are always distin-
guished by law-writers, both from the mesne process, and from the proceed-
ings in the suit. 3 Bl. Com. 24-6. There is a plain difference between the
forms of writs, and their effects, with the powers and duties conferred under
%,y them ; between the modes *of proceeding in suits, and the laws of

execution to enforce the judgment. The only clause in the process act
of 1789, c. 21, which favored the notion that it was the intention of con-
gress to prescribe the effect of any writ of execution, had been omitted in
the process act of 1792, c. 137. The concluding paragraph in the 2d section
of the act of 1789, c. 21, “ and be at liberty to pursue the same, until a ten-
der of the debt and costs in gold and silver shall be made,” was entirely
omitted in the subsequent act. And the circumstance of this act having
beern confined in its duration to one year, and that, at the two succeeding
sessions, it had been continued for the same term only, and when the per-
manent act was passed, this clause, as well as the indefinite expression,
“modes of process,” were both excluded, showed, that they were purposely
excluded, so that no effect should be given to writs of execution, other than
what they would receive from the local laws of the states.

The provision in the 34th section of the judiciary act of 1789, c. 20, mak-
ing the state laws rules of decision in cases where they apply, furnishes the
rules by which this case is to be determined. The question is, whether the
marshal has conducted himself according to law in executing this process.
The mere form of the writ, is insufficient to determine it. If you apply the
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state execution laws, as existing in 1789 or 1792, nearly all the western
states will be left without an execution law, applicable in the federal courts,
since they were admitted into the *Union subsequent to the enactment
of the process acts.

Congress has itself given a legislative exposition of the acts now in
question, evidently considering the execution laws of the states to be the
laws of execution for the federal courts. By the judiciary act of 1793, c.
167, § 8, it is provided, “ that where it is now required, by the laws of any
state, that goods taken in execution on a writ of fleri facias, shall be ap-
praised, previous to the sale thereof,” the like proceedings are to be had on
executions issuing out of the courts of the United States. So also, by the
act of May 7th, 1800, ¢. 199, regulating sales of lands, on judgments obtained
by the United States, it is enacted (§ 1), “that where the United States
shall have obtained judgment in civil actions brought in those states, where-
in, by the laws and practice of such states, lands or other real estate, belong-
ing to the debtor, are delivered to the creditor in satisfaction of such judg-
ment,” &c., the marshal is to proceed to sell at public auction, and to execute
a grant to the highest bidder. These legislative expositions were made,
long before the present case arose, and are as binding in fixing the sense of
the legislature as any declaratory act which congress could make on the
subject.

The process acts regulate the forms of writs, and the modes of proceed-
ing in suits, and give the courts the power to alter both. The 14th section
of the judiciary act of 1789, ¢. 20, gives *to the courts power to issue [*19
writs *necessary for the exercise of their respective jurisdictions, »
and agreeable to the principles and usages of law.” Where a court has issued
the execution, according to the form provided under the process aets, it
has done all that is authorized by the 14th section of the judiciary act, and
by the process acts. The rule which is to govern the manner of levying the
execution, is to be found in the 34th section of the judiciary act. Various
regulations prevail in the states, as to what property is liable to execution.
In some, lands are exempt, except upon an elegit ; in others, certain personal
property is exempt ; in ali, the ca. sa. is variously modified. How are all
these conflicting regulations to be reconciled, but by resorting to the wise
and safe provision contained in the 34th section of the judiciary act, which
gives the same rule as to the substance of the remedy which applies to the
right in controversy, and the same for the federal courts as is used at the
time in the state courts ?

To the argument which had been urged for the plaintiffs, that, upon the
supposition that executions from the federal courts are to be regulated by
the local laws in each state, the state legislatures might entirely defeat the
administration of justice in those courts, by exempting all property from
execution, it was answered, that congress (supposing them to possess the
constitutional power) might, at any time, apply an effectual remedy, by
enacting a uniform law on the subject; and that, in the meantime, all
regulations *made by the states must apply equally to their own
courts ; and it was an inadmissible and extravagant supposition, that %9
any state would thus entirely suspend the course of civil justice. It was the
province of every sovereign legislature, to regulate it, so far as the society
had not surrendered that right to another power. In the present instance,
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even supposing the constitution to be silent on the subject, congress had
shown a disposition to leave to the states the power of regulating it, except
as to cases arising under the constitution, laws and treaties of the Union,
and of peculiar federal cognisance, and excepting that gencral power of
regulating the forms of process and proceedings, which is essential to every
court of justice.

The cause was continued to the present term for advisement.

February 12th, 1825. Marsnarr, Ch. J., delivered the opinion of
the court, and, after stating the case, proceeded as follows :—Some pre-
liminary objections have been made by the counsel for the defendants,
to the manner in which these questions are brought before the court,
which are to be disposed of, before the questions themselves can be con-
sidered. It is said, that the proceeding was ex parte. The law which
empowers this court to take cognisance of questions adjourned from a cir-
cuit, gives jurisdiction over the single point on which the judges were
divided, not over the whole cause. The inquiry, therefore, whether the
parties *were properly before the circuit court, cannot be made, at
this time, in this place. The defendants also insist, that the judg-
ment, the execution, and the return, ought to be stated, in order to enable
this court to decide the question which is adjourned. But the questions do
not arise on the judgment, or the execution ; and, so far as they depend on
the return, enough of that is stated, to show the court, that the marshal had
proceeded according to the state laws of Kentucky. In a general question
respecting the obligation of these laws on the officer, it is immaterial,
whether he has been exact, or otherwise, in his observance of them. It is
the principle on which the judges were divided, and that alone is rveferred
to this court.

In arguing the first question, the plaintiffs contend, that the common
law, as modified by acts of congress, and the rules of this court, and of the
circuit court by which the judgment was rendered, must govern the officer
in all his proceedings upon executions of every description. One of the
counsel for the defendants insists, that congress has no power over execu-
tions issued on judgments obtained by individuals ; and that the authority
of the states, on this subject, remains unaffected by the constitution. That
the government of the Union cannot, by law, regulate the conduct of its
officers in the service of executions on judgments rendered in the federal
courts ; but that the state legislatures retain complete authority over them.
*99] The court cannot accede to this novel construction. *The consti-

tution concludes its enumeration of granted powers, with a clause
authorizing congress to make all laws which shall be necessary and proper
for carrying into execution the foregoing powers, and all other powers
vested by this constitution in the government of the United States, or in
any department or officer thereof. The judicial department is invested with
jurisdiction in certain specified cases, in all which it has power to render
judgment. That a power to make laws for carrying into execution all
the judgments which the judicial department has power to pronounce, is
expressly conferred by this clause, seems to be one of those plain proposi-
tions which reasoning cannot render plainer. The terms of the clause
neither require nor admit of elucidation. The court, therefore, will only
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say, that no doubt whatever is entertained, on the power of congress over
the subject. The only inquiry is, how far has this power been exercised ?

The 13th section of the judiciary act of 1789, c¢. 20, describes the jurisdic-
tion of the supreme court, and grants the power to issue writs of prohibition
and mandamus, in certain specified cases. The 14th section enacts, ¢ that
all the before-mentioned courts of the United States shall have power to
issue writs of scire fucias, habeas corpus, and all other writs not specially
provided by statute, which may be necessary for the exercise of their res-
pective jurisdiction and agreeable to the principles and usages of law.”
The 17th section authorizes the courts to make all necessary rules for the
orderly conducting business *in the said courts;” and the 18th .
empowers a court to suspend execution, in order to give time for s
granting a new trial. These sections have been relied on by the counsel for
the plaintiffs.

The words of the 14th are understood by the court to comprehend exe-
cutions. An execution is a writ, which is certainly “agreeable to the prin-
ciples and usages of law.” There is no reason for supposing that the gene-
ral term ¢ writs,” 1s restrained by the words, “ which may be necessary for
the exercise of their respective jurisdictions,” to original process, or to pro-
cess anterior to judgments. The jurisdiction of a court is not exhausted by
the rendition of its judgment, but continues until that judgment shall be
satisfied. Many questions arise on the process subsequent to the judgment,
in which jurisdiction is to be exercised. It is, therefore, no unreasonable
extension of the words of the act, to suppose an execution necessary for the
exercise of jurisdiction. Were it even true, that jurisdiction could techni-
cally be said to terminate with the judgment, an execution would be a writ
necessary for the perfection of that which was previously done ; and would,
consequently, be necessary to the beneficial exercise of jurisdiction. If any
doubt could exist on this subject, the 18th section, which treats of the
authority of the court over its executions, as actually existing, certainly
implies, that the power to issue them had been granted in the 14th section.
The same implication is afforded by the 24th *and 25th sections, both oy
of which proceed on the idea that the power to issue writs of execu- [*2
tion was in possession of the courts. So too, the process act, which was
depending at the same time with the judiciary act, prescribes the forms of
executions, but does not give a power to issue them. On the clearest
principles of just construction, then, the 14th section of the judiciary act
must be understood, as giving to the courts of the Union, respectively, a
power to issue executions on their judgments.

But this section provides singly for issuing the writ, and prescribes no
rule for the conduct of the officer while obeying its mandate. It has been
contended, that the 34th section of the act supplies this deficiency. That
section enacts, “that the laws of the several states, except where the con-
stitution, treaties or statutes of the United States, shall otherwise require or
provide, shall be regarded as rules of decision in trials at common law, in
the courts of the United States, in cases where they apply.” This section
has never, so far as is recollected, received a construction in this court; but
it has, we believe, been generally considered by gentlemen of the profession,
as furnishing a rule to guide the court in the formation of its judgment; not
one for carrying that judgment into execution. It is ‘‘a rule of decision,”
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and the proceedings after judgment are merely ministerial. It is, too, “a
rule of decision in trials at *common law;” a phrase which presents
clearly to the mind the idea of litigation in court, and could never
oceur to a person intending to describe an execution, or proceedings after
judgment, or the effect of those proceedings. It is true, that if, after the
service of an execution, a question respecting the legality of the proceeding
should be brought before the court by a regular suit, there would be a trial
at common law; and it may be said, that the case provided for by the
section would then occur, and that the law of the state would furnish the
rule for its decision. But, by the words of the section, the laws of the
state furnish a rule of decision for those cases only * where they apply;”
and the question arises, do they apply to such a case? In the solution of
this question, it will be necessary to inquire, whether they regulate the con-
duct of the officer serving the execution; for it would be contrary to all
principle, to admit, that, in the trial of a suit, depending on the legality of
an official act, any other law would apply than that which had been previ-
ously prescribed for the government of the officer. If the execution is
governed by a different rule, then these laws do not apply to a case depend-
ing altogether on the regularity of the proceedings under the execution. If,
for example, an officer take the property of A., to satisfy an execution
against B., and a suit be brought by A., the question of property must
depend entirely on the law of the state. But if an execution issue against
%06] A, as *he supposes, irregularly, or if the oﬂicer should be supposed to

act irregularly in the performance of his duty, and A. should, in
either case, proceed against the oflicer, the state laws will give no rule of
decision in the trial, because they do not apply to the case, unless they be
adopted by this section as governing executions on judgments rendered by
the courts of the Ubited States. DBefore we can assume, that the state law
applies to such a case, we must show that it governs the officer in serving
the execution; and, consequently, its supposed application to such a case is
no admissible argument in support of the proposition, that it does govern
the execution. That proposition, so far as it depends on the construction
of the 34th section, has already been considered; and we think that, in
framing it, the legislature could not have extended its views beyond the
judgment of the court. The 34th section, then, has no application to the
practice of the court, or to the conduct of its officer, in the service of an
execution. The 17th section would seem, both from the context and from
the particular words which have been cited as applicable to this question, to
be confinded to business actually transacted in court, and not to contem-
plate proceedings out of court.

The act to “regulate processes in the courts of the United States,”
passed in 1789, has also been referred to. It enacts, ¢ that until further pro-
visions shall be made, and except where by this act, or other statutes of the
United States, *is otherwise provided, the forms of writs and execu-
tions, except their style, and modes of process, in the ecircuit and
district courts, in suits at common law, shall be the same in each state
respectively, as are now used in the supreme courts of the same. This act,
so far as respects the writ, is plainly confined to form. But form, in this
particular, it has been argued, has much of substance in it, because it con-
sists of the language of the writ, which specifies precisely what the officer
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is to do. His duty is preseribed in the writ, and he has only to obey its
mandate. This is certainly true, so far as respects the object to be accom-
plished, but not as respects the manner of accomplishing it. In afi. fa., for
example, the officer is commanded to make of the goods and chattels of A.
B., the sum of money specified in the writ ; and this sum must, of course,
be made by a sale. But the time and manner of the sale, and the particular
goods and chattels which are liable to the execution, unless, indeed, all are
liable, are not preseribed.

To “the forms of writs and executions,” the law adds the words, “and
modes of process.” These words must have been intended to comprehend
something more than ¢ the forms of writs and executions.” We have not a
right to consider them asmere tautology. They have a meaning, and ought
to be allowed an operation more extensive than the preceding words. The
term is applicable to writs and executions, but it is also applicable to every
step taken in a cause. *It indicates the progressive course of the [*o8
business, from its commencement to its termination ; and “modes of U
process” may be considered as equivalent to modes or manner of proceed-
ing. If, by the word “process,” congress had intended nothing more than a
general phrase, which might comprehend every other paper issuing out of
a court, the language would most probably have resembled that of the first
section, where the word ¢ processes,” not “ process,” is used in that sense.
But the introduction of the word “modes,” and the change of the word
“ processes” for “ process,” seem to indicate that the word was used in its
more extensive sense, as denoting progressive action ; a sense belonging to
the noun in the singular number, rather that in the sense in which it was
used in the first section, which is appropriate to the same noun in its plural
number, This construction is supported by the succeeding sentence, which
is in these words: “and the forms and modes of proceedings, in causes of
equity, and of admiralty and maritime jurisdiction, shall be according to
the course of the civil law.” The preceding sentence had adopted the forms
of writs and executions, and the modes of process, then existing in the
courts of the several states, as a rule for the federal courts, “in suits at
common law.” And this sentence adopts “the forms and modes of pro-
ceedings” of the civil law, < in causes of equity, and of admiralty and mari-
time jurisdiction.” It has not, we believe, *been doubted, that this
sentence was intended to regulate the whole course of proceeding,
“in causes of equity, and of admiralty and maritime jurisdiction.” It
would be difficult to assign a reason for the solicitude of congress to regu-
Jate all the proceedings of the court, sitting as a court of equity or of admi-
ralty, which would not equally require that its proceedings should be regu-
lated, when sitting as a court of common law. The two subjects were
equally within the province of the legislature, equally demanded their atten-
tion, and were brought together to their view. If, then, the words making
provision for each, fairly admit of an equally extensive interpretation, and
of one which will effect the object that seems to have been in contemplation,
and which was certainly desirable, they ought to receive that interpretation.
“The forms of writs and executions, and modes of process in suits at com-
meon law,” and “the forms and modes of proceedings, in causes of equity,
and of admiralty and maritime jurisdiction,” embrace the same subject,
and both relate to the progress of a suit from its commencement to its close.
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It has been suggested, that the words “in suits at common law,” restrain
the preceding words to proceedings between the original writ and judgment.
But these words belong to “ writs and executions,” as well as to “ modes of
process,” and no more limit the one than the other. As executions can issue
only after a judgment, *the words, “in suits at common law,” must
apply to proceedings which take place after judgment. But the legal
sense of the word suit adheres to the case, after the rendition of the judg-
ment, and it has been so decided. Co. Litt. 291 ; 8 Co. 53 b.

This construction is fortified by the proviso, which is in these words:
¢ provided, that on judgments, in any of the cases aforesaid, where different
kinds of executions are issuable in succession, a capias ad satisfaciendum
being one, the plaintiff shall have his election to take out a capias ad satis-
Jfaciendum in the first instance, and be at liberty to pursue the same, until
a tender of the debt and costs in gold or silver shall be made.” The proviso
is generally intended to restrain the enacting clause, and to except some-
thing which would otherwise have been within it, or, in some measure, to
modify the enacting clause. The object of this proviso is to enable the
creditor to take out a capias ad satisfaciendum in the first instance, and to
pursue it, until the debt be satisfied, notwithstanding anything to the con-
trary in the enacting clause. It is perfectly clear, that this provision is no
exception from that part of the enacting clause which relates to the ¢ forms
of writs and executions,” and can be an exception to that part only, which
relates to the “ modes of process.” It secures the right to elect the capias
ad satisfaciendum, in the first instance, where that writ was at all issuable
_ under the law of the state ; and to pursue it, until the debt and *costs
1 be tendered in gold or silver. It relates to the time and circumstances
under which the execution may issue, and to the conduct of the officer while
in possession of the execution. These, then, are objects which congress
supposed to be reached by the words “ modes of process,” in the enacting
clause.

This law, though temporary, has been considered with some attention,
because the permanent law has reference to it, and adopts some of its pro-
visions. It was continued until 1792, when a perpetual act was passed on
the subject. This, whether merely explanatory, or alsc amendatory of the
original act, is the law which must decide the question now before the court.
It enacts, “that the forms of writs, executions and other process, except
their style, and the forms and modes of proceeding in suits in those of com-
mon law, shall be the same as are now used in the said courts, respectively,
in pursuance of the act entitled, ¢ an act to regulate processes in the courts
of the United States,” except so far as may have been provided for by the
act to establish the judicial courts of the United States ; subject, however,
to such alterations and additions, as the said courts, respectively, shall, in
their discretion, deem expedient, or to such regulations as the supreme court
of the United States shall think proper, from time to time, by rule, to pre-
scribe to any circuit or district court concerning the same.” This act is drawn
with more deliberation than the original act ; and removes, so far as respects
*the question now under consideration, some doubt which might be
entertained in relation to the correctness with which the act of 1789
has been construed. It distinguishes very clearly between the forms of
writs, and all other process of the same character, and the forms and modes
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of proceedings in suits, and provides for both. It is impossible, to confound
“the forms of writs, executions and other process,” which are to be attested
by a judge, and to be under the seal of the court from which they issue,
with “the forms and modes of proceeding in suits ;” they are distinct sub-
jects. The first describes the paper which issues from the court, and is an
authority to the oflicer to do that which it commands ; the last cmbraces the
whele progress of the suit, and every transaction in it, from its commence-
ment to its termination, which has been already shown not to take place
until the judgment shall be satisfied. It may, then, and ought to be, under-
stood, as prescribing the conduct of the officer in the execution of process,
that being a part of “the proceedings” in the suit. This is to conform to
the law of the state, as it existed in September 1789. The act adopts the
state law as it then stood, not as it might afterwards be made.

A comparison of the proviso to the permanent act, with that which had
been introduced into the temporary act, will serve to illustrate the idea that
the proceedings under the execution were contemplated in the cnacting
clause, and supposed to be prescribed by the words, “ modes of process,”
*in tke one law, and “ modes of proceeding,” in the other. The pro- r*33
viso to the act of 1789, authorizes the creditor to sue out a capias ad L *°
satisfaciendum, in the first instance, and to continue it, ¢ until a tender of
the debt in gold and silver shall be made.” The proviso to the act of 1798,
omits this last member of the sentence. The appraisement law existing in
some of the states, authorized a debtor taken in execution to tender property
in discharge of his person ; and this part of the proviso shows an opinion,
that the enacting clause adopted this privilege, and an intention to deprive
him of it. The enacting clause of the act of 1793, adopts the state law, to
precisely the same extent with the enacting clause of the act of 1789 ; and
the omission of the clause in the proviso which has been mentioned, leaves
that part of the adopted law, which allows the creditor to discharge his per-
son, by the tender of property, in force.

The subject was resumed in 1793, in the act, entitled, “ an act in addi-
tion to the act entitled an act to establish the judicial courts of the United
States.” The 8th section enacts,“that, where it is now required by the laws
of any state, that goods taken in execution on a writ of fier: facias shall be
appraised, previous to the sale thereof, it shall be lawful for the appraisers .
appointed under the authority of the state, toappraise goods taken in exccu-
tion on a fieré facias issued out of any court of the United States, in the same
manner *as if such writ had issued out of a court held under the author- [*34
ity of the state ; and it shall be the duty of the marshal, in whose cus-
tody such goods may be, to summon the appraisersinlike manner as the sherift
is by the laws of the state, required to summon them ;" “and if the appraisers,
being duly summoned, shall fail to attend and perform the duties required of
them, the marshal may proceed to sell such goods without an appraisement.”
This act refers to the appraisement laws of the respective states, which were
in force at the time of its passage, without distinguishing between those
which were enacted before, and those which were enacted after, September
1789. The fact, however is understood to be, that they were enacted previous
to that time, generally, as temporary laws, and had been continued by subse-
quent acts. They required, so far as they have been inspected, that apprais-
ers should be appointed by the local tribunals, to appraise the property taken
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in execution. Supposing laws of this description to have been adopted by
the act of 1789, the regular mode of proceeding under them, would have
been, for the courts of the United States, respectively, to appoint appraisers
who should perform the same duty with respects to execution issuing out of
the courts of the Union, as was performed by appraisers appointed under
state authority, with respects to execution issuing out of the courts of the
state. It was unquestionably much more convenient, to employ that machin-
*35] ery which was already in operation, for such a *purpose, than to con-
struct a distinct system ; it was more convenient, to employ the
appraisers, already existing in the several counties of a state than to appoint
a number of new appraisers, who could not be known to the courts making
such appointments. Accordingly, the section under consideration does not
profess to adopt the appraisement laws of the several states, but proceeds on
the idea, that they were already adopted, and authorizes the officer to avail
himself of the agency of those persons who had been selected by the local
tribunals, to appraise property taken in execution. Had these laws been
supposed to derive their authority to control the proceedings of the courts
of the United States, not from being adopted by congress, but from the vigor
imparted to them by the state legislatures, the intervention of congress
would have been entirely unnecessary. The power which was competent to
direct the appraisement, was competent to appoint the appraisers,

The act, passed in 1800, “for the relief of persons imprisoned for debt,”
takes up a subject on which every state in the Union had acted previous to
September 1789. It authorizes the marshal to allow the benefit of the pri-
son-rules to those who are in custody under process issued from the courts
of the United States, in the same manner as it is allowed to those who are
imprisoned under process issued from the courts of the respective states.
Congress took up this subject in 1792, and provided for it, by a temporary
*36] law, which was *continued, from time to time, until the perma-

nent law of 1800. It is the only act to which the attention of the court
has been drawn, that can countenance the opinion, that the legislature did not
consider the process act as regulating the conduct of an officer, in the service
of executions. If may be supposed, that, in adopting the state laws as fur-
nishing the rule for proceedings in suits at common law, that rule was as
. applicable to writs of capias ad satisfaciendum, as of fieri facias,; and that
the marshal would be as much bound to allow a prisoner the benefit of the
rules, under the act of congress, as to sell upon the notice, and on the credit
prescribed by the state laws. The suggestion is certainly entitled to
consideration. But were it true, that the process acts would, on correcs
construction, adopt the state laws which give to a debtor the benefit of the
rules, this single act of superfluous legislation, which might be a precaution
suggested by the delicacy of the subject, by an anxiety to insure such miti-
gation of the hardships of imprisonment, as the citizens of the respective
states were accustomed to see, and to protect the officer from the hazard of
liberating the person of an imprisoned debtor, could not countervail the argu-
ments to be drawn from every other law passed in relation to proceedings
on executions, and from the omission to pass laws, which would certainly be
requisite to direct the conduct of the officer, if a rule was not furnished by

*37] the process. o
*But there is a distinction between the cases, sufficient to justify
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this particular provision. The jails in which prisoners were to be con-
fined, did not belong to the government of the Union, and the privilege
of using them was ceded by the several states, under a compact witl the
United States. The jailers were state oflicers, and received prisoners com-
mitted under process of the courts of the United States, in obedience to the
lawsof their respective states. Some doubt might reasonably be entertained,
how far the process act might be understood to apply to them. The resolu-
tion of congress, under which the use of the state jails was obtained, ¢ re-
commended it to the legislatures of the several states, to pass laws, making”
1t expressly the duty of the keepers of their jails, to reccive, and safe-keep
therein, all prisoners committed under the authority of the United States,
until they shall be discharged by due course of the laws thereof.” The laws
of the states, so far as they have been examined, conform to this resolution.
Doubts might well be entertained, of permitting the prisoner, under this
resolution, and these laws, to have the benefit of the rules. The removal
of such doubts scems to have been a prudent precaution.

The case of Palmer v. Allen (7 Cranch 550) may be considered, at first
sight, as supporting the opinion, that the acts for regulating processes in
the courts of the United States, do not adopt the laws of the several states,
as they stood in September 1789, as the rule by *which the officers of
the federal courts are to be governed in the service of processissuing
out of those courts ; but upon examination of that case, this impression will
be removed. In that case, as appears from the statement of the judge who
delivered the opinion of this court, Palmer, as deputy-marshal, arrested
Allen, on a writ sued out of the district court of Connecticut, by the United
States, to recover a penalty under a statute of the United States ; bail was
demanded, and, not being given, Allen was committed to prison. For this
commitment, Allen brought an action of trespass, assault and battery, and
false imprisonment, in the state court. Palmer pleaded the whole matter
in justification, and, upon demurrer, the plea was held insufficient. The
judgment of the state court was brought before this court by writ of error,
and was reversed ; this court being of opinion, that the plea was a good bar
to the action. The demurrer was sustained in the state court, because, by
an act of the legislature of Connecticut, the officer serving process, similar
to that which was served by Palmer, must, before committing the person
on whom it is served to jail, obtain a miftéimus from a magistrate of the
state, authorizing such commitment ; and that court was of opinion, that
the act of congress had adopted this rule so as to make it obligatory on the
officer of the federal court. This court was of opinion, that the plea made
out a sufficient justification, and therefore, reversed the judgment of the
state court. This *judgment of reversal is to be sustained, for seve- [*59
ral reasons, without impugning the general principle, that the acts
under consideration adopt the state laws as they stood in September 1789, as
giving the mode of proceeding in executing process issuing out of the courts
of the United states.

The zct of 1792, for regulating processes in the courts of the United
States, enacts, that “ the modes of proceeding in suits, in those of common
law, shall be the same as are now used in the said courts, respectively, in pur-
suance of the act, entitled, ‘an act to regulate processes in the courts of the
United States.”” 'The indorsement of a1i¢¢émus on the writ had never been
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used, as appears by the opinion in the case of Palmer v. Allen, in the courts
of the United States for the district of Connecticut. In connection with
this fact, the provision of the act of 1792 subjects the modes of proceeding
under the laws of the state, ¢ to such alterations and additions as the said
courts, respectively, shall, in their discretion, deem expedient.” The uniform
course of that court, from its first establishment, dispensing with this mitti-
mus, may be considered as the alteration in this particular which the court
was authorized by law to make. It may very well be doubted, too, whether
the act of congress which conforms the modes of proceeding in the courts of
the Union to those in the several states, requires the agency of state officers,
in any case whatever, not expressly mentioned. The laws of the Union
x407 T0AY permit *such agency, but it is by no means clear, that they can
4 compel it. In the case of the appraisement laws, already noticed, it
was deemed necessary to pass a particular act, authorizing the marshal to
avail himself of the appraisers for the state; and the same law dispenses
with the appraisement, should they fail to attend. If the mattémus should
be required by the act of congress, it should be awarded by a judge of the
United States, not by a state magistrate, in like manner as an order for bail,
in doubtful cases, is indorsed by a judge of the United States, in cases where
the state law requires such indorsement to be made by the judge or justice
of the court from which the process issues. The mittimus is a commitment
for want of bail; and the magistrate who awards it, decides, in doing so,
that it is a case in which bail is demandable. But in the particular case of
Allen, that question was decided by the law. The act of congress (Act
of 1799, c. 228, § 65) required, that bail should be given. No application to
the judge was necessary. The officer was compelled to arrest the body of
Allen, and to detain him in custody, until bail should be given. This act,
therefore, dispenses with any order of a judge requiring bail, and with a
mittimus authorizing a commitment for the want of bail. The officer was
obliged to detain the body of Allen in custody, and this duty was best per-
formed by committing him to jail. These reasons operated with the court
as additional to the opinion, that the law of Connecticut, requiring a matt:-
xgq7 U8 in *civil cases, was, in its terms, a peculiar municipal regulation

1 imposing a restraint on state officers, which was not adopted by the
process act of the United States, and was a provision inapplicable to
the courts of the Union, a provision which could not be carried into effect
according to its letter.

The reasons assigned by the court for its decision in the case of Palmer
v. Allen, so far from implying an opinion that the process act does not
adopt thelaws of the several states, as giving a rule to be observed by the
officer in executing process issuing from the courts of the United States,
recognises the general principle, and shows why that case should be taken out
of its operation. Sofar as the process act adopts the state laws, as regulating
the modes of proceeding in suits at common law, the adoption is expressly
confined to those in force in September 1789. The act of congress does not
recognise the authority of any laws of this description which might be after-
wards passed by the states. The system, as it then stood, is adopted, ““sub-
ject, however, to such alterations and additions as the said courts, respectively,
ghall, in their discretion, deem expedient, or to such regulations as the
supreme court of the United States shall think proper, from time to time, by
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rule, to prescribe to any circuit or district court concerning thie same.” This
provision enables the several courts of the Union to make such improve
ments in its *forms and modes of proceeding, as experience may [*42
suggest, and especially to adopt such state laws on this subject as o
might vary to advantage the forms and modes of proceeding which prevail-
ed in September 1789.

The counsel for the defendants contend, that this clause, if extended
beyond the mere regulation of practice in the court, would be a delegation
of legislative authority which congress can never be supposed to intend, and
has not the power to make. But congress has expressly enabled the courts:
to regulate their practice, by other laws. The 17th section of the judiciary
act of 1789, c. 20, enacts, “ that all the said courts shall have power,”— to-
make and establish all necessary rules for the orderly conducting business in
the said courts, provided such rules are not repugnant to the laws of the
United States ;” and the 7th section of the act, “in addition to the aet,
entitled, an act to establish the judicial courts of the United States” (Act of
1793, ch. 22, § 7), details more at large the powers conferred by the 17th
section of the judiciary act. These sections give the court full power over
all matters of practice; and it is not reasonable to suppose, that the pro-
cess act was intended solely for the same object. The language is differ-
ent 5 and the two sections last mentioned have no reference to state laws.

It will not be contended, that congress can delegate to the courts, or
to any other tribunals, powers which are strictly and exclusively legislative.
*But congress may certainly delegate to others, powers which the
legislature may rightfully exercise itself. Without going further for
examples, we will take that, the legality of which the counsel for the
defendants admit. The 17th section of the judiciary act, and the 7th sec-
tion of the additional act, empower the courts respectively to regulate their
practice. It certainly will not be contended, that this might not be done by
congress. The courts, for example, may make rules, directing the return-
ing of writs and processes, the filing of declarations and other pleadings,
and other things of the same description. It will not be contended, that
these things might not be done by the legislature, without the intervention
of the courts ; yet it is not alleged, that the power may not be conferred
on the judicial department.

The line has not been exactly drawn which separates those important,
subjects, which must be entirely regulated by the legislature itself, from
those of less interest, in which a general provision may be made, and power
given to those who are to act under such general provisions, to fill up the
details. To determine the character of the power given to the courts by the
process act, we must inquire into its extent. It is expressly extended to
those forms and modes of proceeding in suits at common law, which were
used in the state courts in September 1789, and were adopted by that act.
What, then; was adopted ? *We have supposed, that the manner of %44
proceeding under an execution was comprehended by the words * T
“forms and modes of proceeding in suits” at common law. The writ com-
mands the officer to make the money for which judgment has been rendered.
This must be understood, as directing a sale, and, perhaps, as directing a
sale for ready money. But the writ is entirely silent with respect to
the notice ; with respect to the disposition which the officer is to make of the
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property, between the seizure and sale ; and, probably, with respect to sev-
eral other circumstances which occur in obeying its mandate. These are
provided for in the process act. The modes of proceeding used in the courts
of the respective states, are adopted for the courts of the Union, and they
not only supply what is not fully expressed in the writ, but have, in some
respects, modified the writ itself, by prescribing a more indirect and cir-
cuitous mode of obeying its mandate, than the officer could be justified in
adopting. In some instances, the officer is permitted to leave the property
with the debtor, on terms preseribed by the law, and in others, to sell on a
prescribed credit, instead of ready money.

Now, suppose the power to alter these modes of proceeding, which the
act conveys in general terms, was specifically given. The execution orders
the officer, to make the sum mentioned in the writ, out of the goods and
chattels of the debtor. This is completely a legislative provision, which
leaves the officer to exercise his discretion respecting the notice. That the
legislature *may transfer this discretion to the courts, and enable
them to make rules for its regulation, will not, we presume, be ques-
tioned. So, with respect to the provision for leaving the property taken by
the officer, in the hands of the debtor, till the day of sale. HHe may do this,
independent of any legislative act, at his own peril. The law considers the
property as his, for the purposes of the execution. IIe may sell it, should
it be produced, in like manner as if he had retained it in his personal
custody, or may recover it, should it be withheld from him. The law makes
it his duty to do, that which he might do in the exercise of his discretion,
and relieves him from the responsibility attendant on the exercise of discre-
tion, in a case where his course is not exactly prescribed, and he deviates
from that which is most direct. The power given to the court to vary the
mode of proceeding in this particular, is a power to vary minor regulations,
which are within the great outlines marked out by the legislature in direct-
ing the execution. To vary the terms on which a sale is to be made, and
declare whether it shall be on credit, or for ready money, is certainly a more
important exercise of the power of regulating the conduct of the officer, but
is one of the same principle. It is, in all its parts, the regulation of the con-
duct of the officer of the court, in giving effect to its judgments. A gene-
ral superintendence over this subject seems to be properly within the judi-
cial province, and has been always so considered. It is, undoubtedly, pro-
%46] per for the legislature to prescribe the manner *in which these minis-

terial offices shall be performed, and this duty will never be devol-
ved on any other department, without urgent reasons. But in the mode of
obeying the mandate of a writ issuing from a court, so much of that which
may be done by the judiciary, under the authority of the legislature, seems
to be blended with that for which the legislature must expressly and directly
provide, that there is some difficulty in discerning the exact limits within
which the legislature may avail itself of the agency of its courts. The
difference between the departments undoubtedly is, that the legislature
makes, the executive executes, and the judiciary construes the law; but
the maker of the law may commit something to the discretion of the other
departments, and the precise boundary of this power is a subject of delicate
and difficult inquiry, into which a court will not enter unnecessarily.

Congress, at the introduction of the present government, was placed in a
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peculiar sitnation. A judicial system was to be prepared, not for a consoli-
dated people, but for distinct societies, already possessing distinet systems,
and accustomed to laws, which, though originating in the same great prin-
ciples, had been variously modified. The perplexity arising from this state
of things was much augmented by the circumstance that, in many of the
states, the pressure of the moment had produced deviations from that course
of administering justice between debtor and creditor, which consisted, not
only with the spirit of the constitution, and, consequently, with *the "y
views of the government, but also with what might safely be con- [*47
sidered as the permanent policy, as well as interest, of the states themselves,
The new government could neither entirely disregard these circumstances.
nor consider them as permanent. In adopting the temporary mode of pro-
ceeding with cxecutions, then prevailing in the several states, it was proper
to provide for that return to ancient usage, and just, as well as wise, princi-
ples, which might be expected from those who had yielded to a supposed
necessity in depaiting from them. Congress, probably, conceived, that this
object would be best effected by placing in the courts of the Union the
power of altering the ‘“ modes of proceedingin suits at common law,” which
mcludes the modes of proceeding in the execution of their judgments, in
the confidence, that in the exercise of this power, the ancient, permanent
and approved system would be adopted by the courts, at least, as soon as
it should be restored in the scveral states by their respective legislatures.
Congress could not have intended to give permanence to temporary laws of
which it disapproved ; and therefore, provided for their change in the very
act which adopted them.

Bat the objection which gentlemen make to this delegation of legislative
power seems to the court to be fatal to their argument. If congress cannot
invest the court with the power of altering the modes of proceeding of their
own ofticers, in the service of executions issued on their own judgments, how
will gentlemen defend a delegation *of the same power to the state (%48
legislatures? The state assemblies do not constitute a legislative &
body for the Union. They possess no portion of that legislative power
which the constitution vests in congress, and cannot receive it by delega-
tion. How, then, will gentlemen defend their construction of the 34th sec-
tionof the judiciary act ? From this section they derive the whole obligation
which they ascribe to subsequent acts of the state legislatures over the
modes of proceeding in the courts of the Union. This section is unques-
tionably prospective, as well as retrospective. It regards future, as well as
existing laws. If, then, it embraces the rules of practice, the modes of pro-
ceeding in suits, if it adopts future state laws to regulate the conduct of the
officer in the performace of his official duties, it delegates to the state legis-
latures the power which the constitution has conferred on congress, and
which, gentlemen say, is incapable of delegation.

As construed by the court, this section is the recognition of a principle
of universal law ; the principle that in every forum a contract is governed
by the law with a view to which it was made.

But the question respecting the right of the courts to alter the modes of
proceeding in suits at common law, established in the process act, does not
arise in this case. That is not the point on which the judges at the circuit
were divided, and which they have adjourned to this court. The question
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really adjourned is, whether the laws of Kentucky respecting executions
*passed subsequent to the process act, are applicable to executions
which issue on judgments rendered by the federal courts? If they
be, their applicability must be maintained, either in virtue of the 34th sec-
tion of the judiciary act, or in virtue of an original inherent power in the
state legislatures, independent of any act of congress, to control the modes
of proceeding in suits depending in the courts of the United States, and to
regulate the conduct of their officers in the service of executions issuing out
of those courts.

That the power claimed for the state is not given by the 34th section of
the judiciary act, has been fully stated in the preceding part of this opinion.
That it has not an independent existence in the state legislatures, is, we
think, one of those political axioms, an attempt to demonstrate which, would
be a waste of argument, not to be excused. The proposition has not been
advanced by counsel in this case, and will, probably, never be advanced.
Its utter inadmissibility will at once present itself to the mind, if we imagine
an act of a state legislature for the direct and sole purpose of regulating
proceedings in the courts of the Union, or of their oflicers in executing their
judgments. No gentleman, we believe, will be so extravagant as to main-
tain the eficacy of such an act. It seems not much less extravagant, to
maintain, that the practice of the federal courts, and the conduct of their
officers, can be indirectly regulated by the state legislatures, by an act pro-
fessing to regulate *the state courts, and the conduct of the officers
who execute the process of those courts. It is a general rule, that
what cannot be done directly, from defect of power, cannot be done indi-
reetly. The right of congress to delegate to the courts the power of altering
the modes (established by the process act) of proceedings in suits, has been
already stated ; but, were it otherwise, we are well satisfied that the state
legislatures do not possess that power.

This opinion renders it unnecessary to consider the other questions
adjourned in this case. If the laws do not apply to the federal courts, no
question concerning their constitutionality can arise in those courts.

*49]
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CrrriricaTE.—This cause came on to be heard, on the questions certi-
fied from the United States court for the seventh circuit and district of
Kentucky, and was argued by counsel : On consideration whereof, this court
is of opinion, that the statutes of Kentucky in relation to executions, which
are referred to in the questions certified to this court, on a division of opin-
ion of the said judges of the said circuit court, are not applicable to execu-
tions which issue on judgments rendered by the courts of the United States;
which is directed to be certified to the said circuit court.
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Federal process.

The act of assembly of Kentucky, of the 21st of December 1821, which prohibits the sale of
property taken under execution for less than three-fourths of its appraised value, without the
consent of the owner, does not apply to a venditioni exponas issued out of the circuit court for
the district of Kentucky.

The laws of the United States authorize the courts of the Union so to alter the form of the pro-
cess of execution used in the supreme courts of the states in 1789, so as to subject to execu-
tion lands and other property, not thus subject by the state laws in force at that time.

CertiFicATE of Division from the Circuit Court of Kentucky. This
cause was argued at the last term, by the same counsel with the preceding
case of Wayman v. Southard (ante, p. 1), and continued to the present term
for advisement.

February 15th, 1825. Tuoxpsox, Justice, delivered the opinion of the
court.—This case comes up on a division of opinion of the judges of the cir-
cuit court of the United States for the district of Kentucky, upon a motion
there made to quash the return of the marshal upon a venditioni exponas
issued in this cause. The writ commanded the marshal to expose to sale
certain articles of property therein particularly specified ; and among other
things, two hundred acres of land of Abraham Venable, one of the defend-
ants, The marshal, in his return, states substantially, that he had exposed
to *sale, for cash, the lands mentioned in the writ, no indorsement . __
having been made on the execution, to receive in payment certain L °<
bank-notes, according to the provision of the laws of Kentucky. That the
lands had been valued at $26 per acre, and, upon the offer for sale, no more
than $5 per acre was bid; which not being three-fourths of the appraised
value, the land was not sold: thereby conforming his proceedings under the
venditioni exponas to the directions of the law of Kentucky of the 21st of
December 1821, which prohibits the sale of property taken under execution,
for less than three-fourths of its appraised value, without the consent of the
owner.

The motion in the court below was to quash this return, and to direct
the marshal to proceed to sell the land levied upon, without regard to the
act above referred to. Upon this motion, the judges, being divided in opin-
ion, have, according to the provisions of the act of congress in such cases,
certified to this court the following questions: 1. Whether the said act of
the general assembly of Kentucky, when applied to this case, was, or was
not, repugnant to the constitution of the United States ? and 2. Whether,
if it were not repugnant to the constitution, it would operate upon, and bind,
and direct, the mode in which the venditiont exponas should be enforced by
the marshal, and forbid a sale of the land levied upon, unless it commanded
three-fourths of its value when estimated, *according to the pro-
visions of the said act? In examining these questions, I shall in-
vert the order in which they have been certified to this court, because, if the
law does not apply to the case so as to regulate and govern the conduct of
the marshal, it will supersede the necessity of inquiring into its constitu-
tionality.

It ought to be borne in mind, that this law does not profess, in terms, to
extend to marshals, or to executions issued out of the courts of the United
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States; and it is only under some general expressions, that either can, by
possibility, be embraced within the law. = And it ought not, in justice to the
legislature, to be presumed, that it was intended, by any general terms there
used, to regulate and control that, over which it is so manifest they had no
authority. It cannot certainly be contended, with the least color of plausi-
bility, that cengress does not possess the uncontrolled power to legislate
with respect both to form and effect of executions issued upon judgments,
recovered in the courts of the United States. The judicial power would be
incomplete, and entirely inadequate to the purposes for which it was in-
tended, if, after the judgment, it could be arrested in its progress, and denied
the right of enforcing satisfaction in any manner which shall be prescribed
by the laws of the United States. The authority to carry into complete effect
the judgments of the courts, necessarily results, by implication, from the
wsqy Power to ordain and establish such courts. *But it .does not rest
"1 altogether upon such implication ; for express authority is given to
congress to make all laws which shall be necessary and proper for carrying
into execution all the powers vested by the constitution in the government
of the United States, or in any department or ofticer thereof. The right of
congress, therefore, to regulate the proceedings on cxecutions, and direct
the mode and manner, and out of what property of the debtor satisfaction
may be obtained, is not to be questioned, and the only inquiry is, how far
this power has been exercised.

The critical review taken by the chief justice of the various laws of the
United States, in the opinion delivered in the case of Wayman v. Southard
(ante, p. 20), very much abridges an examination, that might otherwise have
been proper in this case. The result of that opinion shows, that congress
has adopted, as the guide for the courts of the United States, the processes
which were used and allowed in the supreme courts of the several states, in
the year of 1789. That the 34th section of the judiciary act, which requires
that the laws of the several states shall be regarded as rules of decision in
trials at common law, in the courts of the United States, has no application
to the practice of the courts, or in any manner calls upon them to pursue
the various changes which may take place, from time to time, in the state
courts, with respect to their processes, and modes of proceeding under them.
The principal *inquiry in this case is, whether the laws of the United
States authorize the courts so to alter the form of the process of
execution, which was in use in the supreme courts of the several states, in
the year 1789, as to uphold the wenditioni exponas issued in this cause.
In the year 1792, when the process act of 1789 was made perpetual, land in
the state of Kentucky could not be taken and sold on execution; a law,
however, subjecting lands to execution, was passed shortly thereafter, in
the same year ; and the question now arises, whether the circuit court of the
United States for the Kentucky district, could so alter the process of execu-
tion as to authorize the seizure and sale of land by virtue thereof.

For the decision of this question, it is necessary again to recur to some
of the acts of congress which were under consideration in the case referred
to, for the purpose of ascertaining whether they do not provide as well for
the effect and operation, as for the form of process. By the 14th section
of the judiciary act (1 U. S. Stat. 81), power is given to the courts of the
United States to issue writs of scire facias, habeas corpus, and all other
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writs not specially provided for by statute, which may be neceesary for the
exercise of their respective jurisdictions, and agreeable to the principles and
usages of law. That executions are among the writs hereby authorized to
be issued, cannot admit of a doubt ; they are indispensably necessary for
the beneficial exercise of the jurisdiction of the courts; and in subsequent
parts of the act, *this writ is specifically named as one to be used, and 4
the control which the court, in certain cases, is authorized to exercise
over it, is pointed out. The precise limitations and qualifications of this
power, under the terms, agreeable to the principles and usages of law, is not,
perhaps, so obvious. It, doubtless, embraces writs sanctioned by the prin-
ciples and usages of the common law. But it would be too limited a con-
struction, as it respects writs of execution, to restrict it to such only as
were authorized by the common law. It was well known to congress, that
there were in use in the state courts, writs of execution, other than such as
were conformable to the usages of the common law. And it is reasonable
to conclude, that such were intended to be included, under the general de-
seription of writs agreeable to the principles and usages of law. If it had
been intended to restrict the power to common-law writs, such limitation
would probably have been imposed in terms. That it was intended to
authorize writs of execution sanctioned by the principles and usages of the
state laws, is strongly corroborated by the circumstance, that the process
act, passed a few days thereafter, adopts such as the only writs of execution
to be used. Can it be doubted, but that, under the power here given in the
judiciary act, the courts of the United States, in those states where lands
were liable Lo be taken and sold on execution, would have been authorized
to issued a like process ? But under this act, the courts are not restricted to
the kind of process used in the state *courts, nor bound in any respect [*57
to conform themselves thereto. This latitude of discretion was not

deemed expedient to be left with the courts; and the act of the 29th Sep-
tember 1789 (1 U. S. Stat. 93), entitled, “an act to regulate processes
in the courts of the United States,” modifies and limits this power. So far
as is material to the present inquiry, it declares, that the forms of writs and
executions, and modes of process, in the circuit and district courts, in suits
at common law, shall be the same in each state, respectively, as are now
used or allowed in the supreme courts of the same. The form of the writ
contains substantially dircctions as to what is to be done under it. Whether
mesne or final process, it is, on its face, so shaped and moulded, as to be
adapted to purposes for which it is intended. This act, therefore, adopts
the effect as well as the form of the state processes; and as these were
various in the different states, it goes further, and adopts the modes of
process, which must include everything necessary to a compliance with the
command of the writ. The effect and operation of executions must, of
course, vary in the different states, according to the different forms which
were used and allowed. The mode of proceeding, where lands, for instance,
were liable to be taken and sold on execution, was different from that which
would be necessary where they were only liable to be extended under an
elegit. It was, therefore, necessary to adopt the modes of process, if the
process itself was adopted. This act was temporary ; and continued . %55
*from time to time, until the permanent law of the 8th of May L
1792 (1 U. 8. Stat. 275), was passed ; the second section of which, so far as
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relates to the second question, declares, that the forms of writs, executions
and other process, except their style, and the forms and modes of proceed-
ing in suits of common law, in the courts of the United States, shall be the
same as are now used in the said courts, in pursuance of the act entitled,
“an act to regulate processes in the courts of the United States.” This sec-
tion then goes on to prescribe the rules and principles by which the courts
of equity, and of admiralty and maritime jurisdiction, were to be governed;
and then follows this provision: “subject, however, to such alterations and
additions, as the said courts respectively shall, in their discretion, deem
expedient, or to such regulations as the supreme court of the United States
shall think proper, from time to time, by rule, or to prescribe to any circuit
or district court concerning the same.” There can be no doubt, that the
power here given to the courts, extends to all the subjects in the preceding
parts of the section ; and embraces as well the forms of process, and modes
of proceeding, in suits of common law, as those of equity, and of admiralty
and maritime jurisdiction. It will be perceived, that this act presupposes
that, in point of practice, the several courts of the United States had carried
into execution the provisions of the act of 1789 ; and had adopted the forms
of process, and modes of proceeding thereon, which were then usual, and
*allowed in the supreme courts of the respective states ; and it ratifies
and continues such practice, and extends it to all the proceedings
in suits. This course was, no doubt, adopted, as one better calculated to
meet the views and wishes of the several states, than for congress to have
framed an entire system for the courts of the United States, varying from
that of the state courts. They had in view, however, state systems then in
actual operation, well known and understood, and the propriety and expedi-
ency of adopting which, they would well judge of and determine. Hence,
the restriction in the act, now used and allowed in the supreme courts of the
several states. There is no part of the act, however, that looks like adopt-
ing, prospectively, by positive legislative provision, the various changes that
might thereafter be made in the state courts. Had such been the intention
of congress, the phraseology of the act would, doubtless, have been adopted to
that purpose. It was, nevertheless, foreseen, that changes probably would be
made in the processes and proceedings in the state courts, which might be fit
and proper to be adopted in the courts of the United States; and not choosing
to sanction such changes absolutely, in anticipation, power is given to the
courts over the subject, with a view, no doubt, so to alter and mould their
processes and proceedings, as to conform to those of the state courts as
nearly as might be, consistently with the ends of justice. This authority
must have been given to the courts, for some substantial and beneficial
*60] *purpose. If the alterat.ions are limited to mere form, without vary-

ing the effect and operation of the process, it would be useless. The
power here given, in order to answer the object in view, cannot be restricted
to form, as contradistinguished from substance, but must be understood as
vesting in the courts authority, so to frame, mould and shape the process, as
to adapt it to the purpose intended.

The general policy of all the laws on the subject is very apparent. It
was intended to adopt and conform to the state process and proceedings, as
the general rule, but under such guards and checks as might be necessary to
insure the due exercise of the powers of the courts of the United States.
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They have authority, therefore, from time to time, to alter the process, in
such manner as they shall deem expedient, and likewise to make additions
thereto, which necessarily implies a power to enlarge the effect and opera-
tion of the process. The exercise of this power is, to be sure, left in the
discretion of the court ; but the object and purpose for which it is given, is
so plainly marked, that it is hardly to be presumed, the courts would omit
carrying it into execution, without some substantial reason. And the better
to insure this, authority is given to this court, to prescribe to the circuit and
district courts, such regulations on the subject as it shall think proper. And
should this trust not be duly and discreetly exercised by the courts, it is at
all times in the power of congress to correct the evil by more specific legis-
lation. But so long as *the courts of the United States shall make o
such alterations or additions in their process of execution as only to [
reach property made subject to execution from the state courts, there would
seem to be no such ground for complaint. When, therefore, the law of
Kentucky made land subject to executions, it was carrying into effect the
spirit and object of the act of congress, for the circuit court so to alter and
add to the form of its execution, as to authorize the taking and selling the
debtor’s land.

It is said, however, that this is the true exercise of legislative power,
which could not be delegated by congress to the courts of justice. But this
objection cannot be sustained. There is no doubt, that congress might have
legislated more specifically on the subject, and declared what property should
be subject to executions from the courts of the United States. DBut it does
not follow, that because congress might have done this, they necessarily
must do it, and cannot commit the power to the courts of justice. Congress
might regulate the whole practice of the courts, if it was deemed expedient
50 to do : but this power is vested in the courts ; and it never has oceurred
to any one, that it was a delegation of legislative power. The power given
to the courts over their process is no more than authorizing them to regu-
late and direct the conduct of the marshal, in the execution of the process.
It relates, therefore, to the ministerial duty of the officer ; and partakes no
more of legislative power, than that discretionary authority intrusted
*to every department of the government in a variety of cases. And,
as is forcibly observed by the court, in the case of Wayman v.
Southard, the same objection arises to delegating this power to the state
authorities, as there does to intrusting it to the courts of the United States ;
it is as much a delegation of legislative power in the one case as in the other.
It has been already decided, in the case referred to, that the 34th section of
the judiciary act has no application to the practice of the courts of the
United States, so as in any manner to govern the form of the process of
execution. And all the reasoning of the court, which denies the application
of this section to the form, applies with equal force to the effect or extent
and operation of the process. If, therefore, congress has legislated at all
upon the effect of executions, they have either adopted and limited it to that
which would have been given to the like process from the supreme courts of
the respective states, in the year 1789, or have provided for changes, by
authorizing the courts of the United States to make such alterations and
additions in the process itself, as to give it a different effect.

To limit the operation of an execution now, to that which it would have
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had in the year 1789, would open a door to many and great inconveniences,
which congress seems to have foreseen, and to have guarded against, by
giving ample powers to the courts, so to mould their process, as to meet
whatever changes might take place. And if any doubt existed, whether the
act of 1792 vests such power in the courts, or with respect to its constitu-
tionality, *the practical construction heretofore given to it, ought to
have great weight in determining both questions. It is understood,
that it has been the general, if not the universal practice of the courts of the
United States, so to alter their executions, as to authorize a levy upon what-
ever property is made subject to the like process from the state courts ; and
under such alterations, many sales of land have no doubt been made, which
might be disturbed, if a contrary construction should be adopted. That such
alteration, both in the form and effect of executions, has been made by the
circuit court for the district of Kentucky, is certain, from the case now
before us, as, in 1789, land in Kentucky could not be sold on execution.

If the court, then,had the power so to frame and mould the execution in
thisl case, as to extend to lands, the only remaining inquiry is, whether the
proceedings on the execution could be arrested and controlled by the state
law. And this question would seem to be put at rest by the decision in the
case of Wayman v. Southard. The law of Kentucky, as has been already
observed, does not in terms profess to exercise any such authority ; and if
it did, it must be unavailing. An officer of the United States cannot, in the
discharge of his duty, be governed and controlled by state laws, any further
than such laws have been adopted and sanctioned by the legislative author-
ity of the United States. And he does not, in such case, act under the
*64] authority of the state law, but under that of the United States, *which

adopts such law. An execution is the fruit and end of the suit, and
is very aptly called the life of the law. The suit does not terminate with
the judgment ; and all proceedings on the execution, are proceedings in the
suit, and which are expressly, by the act of congress, put under the regula-
tion and control of the court out of which it issues. It is a power incidext
to every court from which process issues, when delivered to the proper offi-
cer, to enforce upon such officer a compliance with his duty, and a due exe-
cution of the process, according to its command. DBut we are not left to
rest upon any implied power of the court, for such authority over the officer.
By the 7th section of the act of the 2d of March 1793 (1 U. 8. Stat. 335), it
is declared, that it shall be lawful for the several courts of the United
States, from time to time, as occasion may require, to make rules and orders
for their respective courts, directing the returning of writs and processes,
&e., and to regulate the practice of the said courts respectively, in such
maunner as shall be fit and necessary for the advancement of justice, and
especially to the end to prevent delays in proceedings.” To permit the
marshal, in this case, to be governed and controlled by the state law, is not
only delaying, but may be entirely defeating the effect and operation of the
execution, and would be inconsistent with the advancement of justice.

Upon the whole, therefore, the opinion of this court is, that the circuit
court had authority to alter the form of the process of execution, so as
%651 *to extend to real as well as personal property, when, by the laws of

4 Kentucky, lands were made subject to the like process from the
state courts ; and that the act of the general assembly of Kentucky does
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not operate upon, and bind, and direct the mode in which the wvenditioni
exponas should be enforced by the marshal, so as to forbid a sale of the land
levied upon, unless it commanded three-fourths of its value, according to
the provisions of the said act ; and that, of course, the return of the marshal
is insufficient, and ought to be quashed. This renders it unnecessary to
inquire into the constitutionality of the law of Kentucky.

CerrIFicATE.—This cause came on to be heard, on the transeript, &c.,
and the points on which the judges of the circuit court of the United States
for the seventh circuit and district of Kentucky, were divided in opiuion,
and which were, in pursuance of the act of congress in that case made and
provided, adjourned to this court, and was argued by counsel : On consider-
ation whereof, this court is of opinion, that the act of the general assembly
of Kentucky, referred in the said questions, cannot operate upon, bind, and
direct the mode in which the said venditioni exponas should be enforced by
the marshal, and forbid a sale of the land levied upon, unless it commanded
three-fourths of its value, when estimated, according to the provisions
of the said act ; and that this opinion renders it unnecessary to decide whether
the said act is, or *is not, repugnant to the constitution of the United (%66
States. All which is directed to be certified to the circuit court of *
the United States for the seventh circuit and district of Kentucky.(a)

(a) In the case of the Bank of the United States #. January, also certified from the
circuit court of Kentucky, the process was a capias, to which the acts of 1789 and
1792, extend in express terms. This court, therefore, determined, that congress must
be understood to have adopted that process as one that was to issue permanently from
the courts of the United States, whenever it was in use, at the epoch contemplated
by those acts, as a state process. A certificate was directed accordingly.

29




66 . SUPREME COURT [Feb’y

The AnterLorE : The Vice-Consuls of Spain and Porrucar, Libellants.
Slave-trade.—Divided court.— Consuls.

The African slave-trade is contrary to the law of nature, but is not prohibited by the positive
law of nations.

Although the slave-trade is now prohibited by the laws of most civilized nations, it may still be
lawfully carried on by the subjects of those nations who have not prohibited it by municipal
acts or treaties.

The slave-trade is not piracy, unless made so by the treaties or statutes of the nation to whom the
party belongs.

The right of visitation and search does not exist in time of peace.! A vessel engaged in the
slave-trade, even if prohibited by the laws of the country to which it belongs, cannot, for that
cause alone, be seized on the high seas, and brought in for adjudication, in time of peace, inthe
courts of another country ; but if the laws of that other country be violated, or the proceeding
be authorized by treaty, the act of capture is not in that case unlawful.

7] *It seems, that in case of such a seizure, possession of Africans is not a sufficient evidence

of property, and that the onus probandi is thrown upon the claimang, to show that the
possession was lawfully acquired.

Africans who are first captured by a belligerent privateer, fitted out in violation of our neutrality,
or by a pirate, and then, re-captured and brought into the ports of the United States, under a
reasonable suspicion thata violation of the slave-trade acts was intended, are not to be restored,
without full proof of the proprictary interest; for, in such a case, the capture is lawful.

And whether, in such a case, restitution ought to be decreed at all, was a question on which the
court was equally divided.

‘Where the court is equally divided, the decree of the court helow is, of course, affirmed, so far as
the point of division goes.?

Although a consul may claim for subjects unknown of his nation, yet restitution cannot be de-
creed, without specific proof of the individual proprietary interest.

ArpeaL from the Circuit Court of Georgia. These cases were allega-
tions filed by the vice-consuls of Spain and Portugal, claiming certain
Africans as the property of subjects of their nation. The material facts
were as follows:

A privateer, called the Columbia, sailing under a Venezuelan commis-
sion, entered the port of Baltimore, in the year 1819 ; clandestinely shipped
a crew of thirty or forty men ; proceeded to sea, and hoisted the Artegan
flag, assuming the name of the Arraganta, and prosecuted a voyage along
the coast of Africa ; her officers and the greater part of her crew being
citizens of the United States. Off the coast of Africa, she captured an
American vessel, from Bristol, in Rhode Island, from which she took twenty-
five Africans ; she captured several Portuguese vessels, from which she also
took Africans ; and she captured a Spanish vessel, called the Antelope, in
687 which she *also took a considerable number of Africans. The two

1 vessels then sailed in company to the coast of Brazil, where the Arra-
ganta was wrecked, and her master, Metcalf, and a great part of his crew,
made prisoners ; the rest of the crew, with the armament of the Arraganta,
were transferred to the Antelope, which, thus armed, assumed the name of
the General Ramirez, under the command of John Smith, a citizen of the
United States ; and on board this vessel were all the Africans, which had
been captured by the privateer in the course of her voyage. This vessel,
thus freighted, was found hovering near the coast of the United States by

! The Tigris, 3 Law Rep. 428. 59. And see Durant . Essex County, 7 Wall.
? Etting v. United States Bank, 11 Wheat. 107 ; Hannauer ». Woodruff, 10 Id, 482.
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the revenue-cutter, Dallas, under the command of Captain Jackson, and
finally brought into the port of Savannah for adjudication. The Africans,
at the time of her capture, amounted to upwards of 280.

On their arrival, the vessel, and the Africans, were libelled, and claimed
by the Portuguese and Spanish vice-consuls, reciprocally. They were alsc
claimed by John Smith, as captured jure belli. They were claimed by the
United States, as having been transported from foreign parts, by American
citizens, in contravention of the laws of the United States, and as entitled
to their freedom by those laws, and by the law of nations. Captain Jack-
son, the master of the revenue-cutter, filed an alternative claim for the
bounty given by law, if the Africans should be adjudged to the United
States ; or to salvage, if the whole subject should be adjudged to the Por-
tuguese and Spanish consuls. *The court dismissed the libel and
claim of John Smith. They dismissed the claim of the United States ;
except as to that portion of the Africans which had been taken from the
American vessel. The residue was divided between the Spanish and Por-
tuguese claimants.

No evidence was offered to show which of the Africans were taken
from the American vessel, and which from the Spanish and Portuguese :
and the court below decreed, that, as about one-third of them died, the loss
should be averaged among these three different classes; aud that six-
teen should be designated, by lot, from the whole number, and delivered over
to the marshal, according to the law of the United States, as being the fair
proportion of the twenty-five, proved to have been taken from an American
vessel.

February 26th, 28th and 29th. The Attorney- General, for the appel-
lants, stated, that the cases of the respective allegations of the Spanish and
Portuguese consuls, upon which distinet appeals had been taken, which had
been separately docketed in this court,(a) were so blended together, that it
was thought most proper to bring on the hearing in both cases at the same
time,

[*69

Marsmarr, Ch. J., stated, that the appellants,in the argument of No. 12,
might refer to the evidence in No. 13; they might invoke it into this
cause, 50 far as it was necessary for their purpose, and the court would take
notice *of the facts which appeared in the other transcript ; but that . 0
the two causes must come on separately, and in their order. Butit L'
has been thought most expedient to report the two arguments together.

The reasons assigned in the appellants’ case, for reversing the decrees of
the court below, were as follows: 1. That the possession of these Afri-
cans, by the claimants, before the capture by the privateer, affords no pre-
sumption that they were their property ; that they must show alaw entitling
them to hold them as property. 2. That if these Africans are to be consid-
ered as having been in a state of slavery, when in the Spanish and Portu-
guese vessels from which they were taken, and if the court shall consider
itself bound to restore them to the condition from which they were taken,
this can be done only by placing them in the hands of those who shall prove
themselves to have been the owners; and that this purpose cannot be

(a) The Spanish case as No. 12, and the Portuguese as No. 13.
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answered by restoring them by the consuls of Spain and Portugal. 3. That
if some of these Africans were the property of the claimants, yet some were
uot ; and failing to prove which were theirs, the decree is erroneous, in
determining by lot, a matter which the claimanis were bound to establish
by proof.

Key, for the appellants, argued, that the facts of the case presented the
question to be considered in a point of view, peculiarly favorable *to
the appellants. A piratical vessel was found hovering near our coast
apparently meditating a violation of our laws. It was brought, with the
persons on board, into the custody of the court, by an act of seizure, not
only lawful, but meritorious towards the claimants, since it rescued what
they claim as their property, from the grasp of pirates. If the claimants
had not interposed, the course of the court would have been obvious. The
illegal and piratical capture by our citizens, gave them no rights ; and even
if it did, they instantly forfeited them, under our laws, which they intended
to violate. But the claimants demand restitution of the Africans found on
board this vessel, alleging them to be their property, lawfully acquired on
the coast of Africa, and piratically taken from them by the Arraganta.
This demand is resisted by the government of the United States, upon the
ground, that the persons in question are not, by our laws, to be considered
as slaves but as freemen. These laws the court must administer, and not
the laws of Spain. Our national policy, perhaps, our safety, requires, that
there should be no increase of these species of population within our terri-
tory. The acts of congress provide, that however brought here, they shall
be set free, and sent back to their own native country. The Spanish and
Portuguese claimants demand them as their property. We repel the claim,
by asserting their right to liberty. The demand of restitution is inconsistent
"o with our policy, as declared in our statutes and other public *acts.(a)
“4 These declarations gave fair warning to those engaged in the slave-
trade, that though we did not intend to interfere with them on the high
seas, yet, if their vietims should come within the reach of our laws, we
should protect them. These acts constitute a solemn pledge to all nations
interested in the suppression of this inhuman traffic, and to Africa herself,
that if the objects of it should seek our protection, where they may lawfully
receive it, within our territorial jurisdiction, and at the feet of our tribunals
of justice, they should be entitled to that protection. Therefore, admit-
ting the facts as alleged by the claimants, what they claim as justice, in a
matter of property, cannot be done to them, without disregarding our own
policy, endangering our own safety, infringing our own laws, and violating
the plighted faith of the couutry.

But supposing they have a right to insist on restitution of their property,
what proof ought to be required, and what proof do they give, of their
proprietary interest ? It is material also here to consider, that those human
beings, who are claimed as property, come into the jurisdiction of the court,
not by any wrongful act of ours, but lawfully, providentially ; and are to
be treated just as if they were thrown upon our shore by a storm. The
Spanish owners show, as proof of property, their previous possession ; and

*11]

(@) See Appendix, Note L. p. 8.
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the possessor of goods, it is said, is to be presumed the lawful owner, This
is true as to goods, because they have universally and necessarily an
*owner. But these are men, of whom it cannot be aflirmed, that they ..
have universally and necessarily an owner. In some particular and L *
excepted cases, depending upon the local law and usage, they may be the
subjects of property and ownership ; but by the law of nature, all men are
free. The presumption that even black men and Africans are slaves, is not
a universal presumption. It would be manifestly unjust, to throw the onus
probandi upon them, to prove their birthright. Whatever may have once
been the condition of Africa, and of the African slave-trade, the authentic
information on this subject will show, that it is now impossible to deter-
mine, by the fact of possession, whether the party has been lawfully acquired
or not. There must be an overwhelming probability of the lawfulness of
such acquisition, to raise such a presumption. This is instanced by the dif-
ferent presumptions allowed in different parts of our own country, in respect
to this description of persons. In the southern states, there is the highest
degree of probability, from universal practice and well-known law, that
such persons are slaves. But in the northern states, the probability is just
the contrary, and the presumption is reversed. And in the present state of
the slave-trade, Africans, in a slave-ship, on the high seas, are in no such
circumstances, as to raise a presumption, that they are lawfully held in
slavery. For if there be a permitted slave-trade, there is also a prohibited
slave-trade ; and the prohibition is much more extensive than the permis-
sion. *The claimants must, consequently, show something more than 4
mere possession. They must show a law, making such persons prop- L™ _
erty, and that they acquired them under such law. In order to maintain
their title, they show the municipal law of Spain ; but the operation of that
law can only extend throughout the territory of Spain, and to Spanish ves-
sels on the high seas. These persons are now within the jurisdiction of our
conflicting law ; and they are brought here, without any violation of the
sovereign rights of Spain. Our own law, which is in force here, must pre-
vail over the law of Spain, which cannot have an extra-territorial operation.
There is no reason of comity, or policy, or justice, which requires us to give
effect to a foreign law, conflicting with our own law on the same subject.
Besides, the Spanish law is not only contrary to ours, but is inconsistent
with the law of nature, which is a sufficient reason for maintaining the
supremacy of our own code. If this municipal law of Spain were allowed
to prevail against our law, in our own territory, and before our own courts,
the same effect must be given to the law of every other country, under the
same circumstances. If, instead of these Africans, there had been taken by
the same illegal capture, Spanish slaves, from an Algerine corsair, and after-
wards brought, in the same manner, into our ports, they might, upon the
same principle, be reclaimed by the representative of Algiers, who could
ela.sily show, that, by the law prevailing among the Barbary states, they were
slaves,

_ The municipal law of Spain, then, is insufficient *to maintain the
title set up by the claimants. They are driven to the necessity of

[*75
invoking the aid of the law of nations, as sanctioning their asserted right to

pbroperty in these human beings. But if the law of nations is silent upon
this subject ; if it neither sanctions nor forbids the traffic in African slaves ;

10 Wagar.—3 33
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if it is municipal law alone which determines in what manner private pro-
perty is acquired and lost, then, the claimants have no law to stand upon in
asserting their claim. Supposing, however, this idea not to be correct, it is
incumbent on the claimants to show, positively, that the slave-trade, as now
practised, has the sanction of the law of nations, as now understood by the
civilized and Christian nations of the world. That it once had that sanc-
tion, may, perhaps, be admitted ; but it must also be admitted, that there
was once a time when it had not that sanction. The permission began by
general assent and usage. The king of Spain, in the preamble to his edict
of 1817, admits, that it was incorporated into the code of nations as an
exception to the general principles on which that code is founded.(a) When
the practice was adopted by the general, not universal, assent, of civilized
nations, it became a part of the law of nations. In the same manner,a gen-
eral, and not a universal, denunciation of the practice, is sufficient to make
it cease to be a part of the law of nations. In the great moral and legal
revolution which is now going on in the world respecting this trade, the
*16] *time must come, when it will cease to have a lega} existence, by the
universal concurrence of nations. In the meantime, the question

must be discussed, as it arises under various circumstances, until we reach
the desired period, when the universal sentiment of the wise and the good
shall become the rule of conduct sanctioned by authority capable of enfore-
ing it. All the modifications and improvements in the modern law of
nations have been gradually introduced. The writers upon that law explain
the manner in which these changes have been made and sanctioned. Vat-
tel, Droit des Gens, ch. prelim. § 25-27, 56 ; liv. 1, ch. 23, § 293 ; Burlam.
165; Martens, lib. 9, § 5, lib. 11, § 1. The documents to be laid before the
court will show the present state of the world’s opinion and yractice upon
this subject, and will prove that the time is at hand, if it has not already
arrived, when the slave-trade is not only forbidden by the concurrent voice
of most nations, but is denounced and punished as a crime of the deepest
dye. This is shown by the declarations contained in the treaties of Paris
and Ghent ; by the acts and conferences at the congresses of Vienna, Lon-
don and Aix la Chapelle ; by the treaties between Great Britain and Spain
and Portugal ; by the negotiations between the United States and Great
Britain ; and by the reports of the committees of the house of commons,
and the house of representatives in congress. We contend, then, that what-
ever was once the fact, this trade is now condemned by the general consent
o of nations, who have publicly *and solemnly declared it to be unjust,
1 inhuman and illegal. We insist, that absolute unanimity on this
subject is unnecessary ; that, as it was introduced, so it may be abolished,
by general concurrence. This general concurrence may not authorize a
court of justice to pronounce it a crime against all nations, so as to make it
the duty of all to seek out and punish offenders, as in the case of piracy. No
decision has yet gone that length, nor is it necessary in this case to contend
for such a principle. But in a case where the Africans are lawfully brought
before a court of the law of nations, and are claimed as property, by those
who must be considered as actors in the cause, and who must, consequently,

(@) See Appendix, Note I. p. 82.
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prove their title as alleged, the fair abstract question arises; and their
claim may well be repudiated, as founded in injustice and illegality.

'The learned counsel here commented upon the different cases in England

and this country, with the view of reconciling them, and showing that they
were all consistent with the principle he maintained. In the cases of 7%e
Amedie, Acton 240 ; The Fortuna, 1 Dods. 81; and 7he Donna Mari-
anna, Ibid. 91, the ship and persons on board were lawfully hrought into
the custody of the court, either as being captured jure belli, or taken under
circumstances which warranted a seizure as for a municipal offence. The
claims were accordingly rejected, upon the ground of the unlawfulness of
the trade. In the subsequent cases of The Louis, 2 Dods. 210, 264, and of
Madrazo v. Willes, 3 B. & Ald. 353,(a¢) *the original seizure was [*78
held to be unjustifiable, and consequently, restitution was decreed.
But none of the importaut principles settled in the other cases, are over-
ruled in these cases, which turn exclusively upon the point, that the wrong
first done in the unlawful seizure must be redressed. In the case of La
Jeune Eugenie, 2 Mason 499, the claim of a French subject was rejected, as
being founded in a breach of the municipal law of his own country,
and the subject-matter in controversy was delivered up, with the consent of
the executive government of this country, to the sovereign of France, to be
dealt with as he should think fit. All these latter cases show, that where
the court has rightfully obtained possession of human beings, who are
claimed as slaves, it will not restore them to their alleged proprietors,
although it may not go so far as to punish those who are engaged in the
trade, by the confiscation of the vehicle in which it is carried on.

But another view may be taken of this subject. The king of Spain, in
his edict of 1817 (before referred to), informs us, that the slave-trade
originated in motives of humanity, and was intended to avoid the greater
evils growing out of the barbarous state of the African continent. Suppose
this to be a just representation, and that the trade formerly consisted merely
in the transportation of persons who were slaves in Africa, to be slaves else-
where ; it is at last discovered, by the *evidence taken before the [*79
British house of commons in 1790, by the investigations of the Afri- "
can Institution, and by the reports of the British and American naval officers,
to have entirely changed its character. Slaves are no longer acquired,
merely by capture in war, or by trade ; but free persons are seized and car-
ried off by the traders and their agents. Wars are instigated by them, for
the mere purpose of making slaves. The persons thus enslaved are clandes-
tinely brought away, under circumstances of extreme cruelty, aggravated by
the necessity of concealment, and smuggled into every country where the
cupidity of avarice creates a demand for these unhappy victims. May it not
be asked, is this trade ? Is it lawful ? Has it not so changed its nature as
to have become prohibited ?

Again, supposing the slave trade not yet to have become generally
illegal ; still it has become so to the subjects of those countries who have
issued declarations against the trade. To such, the argumentum ad hominem
may be fairly applied, as Sir W. Scorr says in The Lowis. Spain and Port-

() The several cases cited, will be found in the Appendix to the present volume
of these reports, p. 40-48.
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ugal are among the countries who have issued the most formal declarations
against this trade, although they have not yet taken the most effectual mea-
sures to suppress it By the treaties between these powers and Great
Britain, they have stipulated the entire abolition of the slave-trade north of
the equator. But their authentic declarations pronounce it to be unlawful
and inhuman, wherever carried on ; and the permission to continue it south
*30] of the line can only *affect them, and their subjects, and the powers

= with whom they have made such treaties. Their subjects cannot
avail themselves of the permission, so far as other nations are concerned.
Those nations have a right to look to the declarations, as authentic evidence
of the understanding of the Spanish and Portuguese governments, as to the
law of nations. DBut suppose they can avail themselves of the permission to
trade in slaves within the limits prescribed by the treaties ; the onus pro-
bandi is thrown upon them to bring themselves within those limits. This
they have failed to do, by satisfactory evidence.

And even if the law was in their favor, and they had shown the trade in
which they were engaged to be within the limits permitted by the treaties,
such a general claim could not be given in, by the consuls of Spain and Port-
ugal, for their fellow-subjects. The court has a right to the oath of the
individual owners, as to their proprietary interest, and to explain the other
circumstances of the case. As to the Portuguese claim, the owners are still
unknown, and it is impossible that restitution can be made to the consul, or
even to his government, merely upon evidence that the Africans were taken
from a vessel sailing under Portuguese flag and papers, without any specific
proof of the individual proprietary interest.

Lastly, if some of these Africans were the property of the claimants,
some were not ; and, failing to identify their own, they are not entitled
*81] *to restitution of any as slaves, since among them may be included

some who are entitled to their freedom. The proof, by lot, which
was substituted by the court below for ordinary legal proof, is not satisfac-
tory, especially, where a claim to freedom conflicts with a claim to

property.

Berrien, for the respondents, stated, that a reference to the transeript
would show, that of all the parties to this cause in the court below, the
United States, and the Spanish and Portuguese vice-consuls are alone be fore
this court ; and that the United States, acquiescing in all the residue of the
decree, have appealed from only so much as directs restitution to the
Spanish and Portguese vice-consuls.

The allowance of these claims is resisted on various grounds. One prom-
inent proposition pervades the whole of the opposite argument. Unless we
can meet and resist it, we must submit to be its victims. It asserts, that
the United States have acquired the possession of these negroes lawfully,
without wrong ; that with the possession so acquired, they have incurred the
obligation to protect them ; that all presumptions are ¢n favorem libertatis ;
and, whatever the laws of other countries may tolerate or ordain, having
ourselves declared the slave-trade to be contrary to the principles of human-
ity and justice, we are bound, primd facie, to hold that there can be no
xggy Property in a human being. *This proposition suggests the following

] inquiries : 1, Was the possession lawfully acquired? 2. If so, does
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the right which is asserted necessarily follow? 3. With a view to their
own peculiar condition, can the United States exercise such a power ?

1. The lawfulness of the possession will be determined, by considering
the capacity of the seizing officer to make the seizure, in connection
with the lability of the thing seized. The seizure was made by
John Jackson, commander of the revenue-cutter Dallas, belonging to
the district of Georgia ; and was made off the coast of Florida, while
that was yet a province of Spain. The right of Captain Jackson must
have resulted from the authority given by his commission, and the
laws of the United States. Zhe Lowis, 2 Dods. 238. It did not result
from the act of 1799, providing for the establishment of revenue-cutters ;
for this only authorizes them to board vessels on the coasts of their
respective districts, or within four leagues thereof ; nor from the acts for-
bidding the slave-trade, for these are directed only against vessels of the
United States, or foreign vessels intending to violate our laws by introduec-
ing negroes into the United States. The president is, indeed, authorized to
employ the armed vessels of the United States, to cruise on the coasts of the
United States, or territories thercof, or of *Africa, or elsewhere, and a3
to instruct them to bring in all vessels found contravening those acts. L
But the laws of the United States can operate only on American vessels, on
American citizens on board of foreign vessels, or on such vessels within the
limits and jurisdiction of the United States. Besides, it is not pretended,
that the revenue-cutter Dallas had been selected as a cruising vessel, under
these acts, or that Captain Jackson had received any instructions from the
president of the United States. Neither can the seizer derive any aid from
the acts to preserve the neutral relations of the United States : for although
the courts of the United States willrestore property taken 