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SUPREME COURT OF THE UNITED STATES.
ALLOTMENT oF Justices, OctoBER 19, 1914.2

OrpER: There having been an Associate Justice of this
court appointed since the adjournment of the last term,

It is ordered that the following allotment be made of the
Chief Justice and Associate Justices of this court among
the circuits agreeably to the act of Congress in such case
made and provided, and that such allotment be entered
of record, viz.:

For the First Circuit, Oriver WENDELL HoOLMES,
Associate Justice.

For the Second Circuit, CuarLEs E. HugHES, Associate
Justice.

For the Third Circuit, MauLoN PiTnry, Associate
Justice.

For the Fourth Circuit, Epwarp D. Wurre, Chief
Justice.

For the Fifth Circuit, Josepr R. LamAR, Associate
Justice.

For the Sixth Circuit, WiLLiam R. DAy, Associate
Justice.

For the Seventh Circuit, James C. McREYNOLDS,
Associate Justice.

For the Eighth Circuit, WirrLis VAN DEVANTER, Asso-
ciate Justice.

For the Ninth Circuit, Josera McKENNA, Associate
Justice.

t For previous allotment see 234 U. S., p. iv.
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CASES ADJUDGED

IN THE

SUPREME COURT OF THE UNITED STATES

AT

OCTOBER TERM, 1914.

LOUISVILLE & NASHVILLE RAILROAD COM-
PANY ». UNITED STATES.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE MIDDLE DISTRICT OF TENNESSEE.

No. 673. Argued March 1, 1915.—Decided June 1, 1915.

The general rule is that the Appellate Court will not interfere with the
decision of the Chancellor refusing an interlocutory injunction unless
abuse of discretion clearly appears; where, however, the order sought
to be enjoined operates to reduce revenue the Chancellor’s discretion
should be influenced by the fact that the decree, though interlocu-
tory, may be the equivalent of a final decree.

The fact that irreparable injury might result from orders of the Inter-
state Commerce Commission, unless interlocutory injunctions might
be granted restraining their enforcement, undoubtedly influenced
Congress to enact the provision in the Act of October 22, 1913, for
a direct appeal to this court from an order granting or denying, after
notice and hearing, an interlocutory injunction.

Where appellants are able to concede that there was evidence which,
although conflicting, tended to support the findings of the Commis-
sion, the practice of omitting the testimony and simply insisting in
this court that the findings are insufficient to support the orders is
commendable, not only as a saving of expense of printing the record
but also of eliminating such testimony, as is necessarily immaterial
in an appellate court which cannot reverse findings if supported by
any substantial evidence, even though the evidence be conflicting.

The new Equity Rules (75, 76, 77) call for a winnowing out of the use-
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less; the presentation of only relevant evidence and exhibits; the
elimination of reduplications of oral and written evidence and con-
densation into narrative form of what is material to the issue before
the court.

Where an existing freight rate is attacked, the burden is on complain-
ant to show that it is unreasonable in fact; this rule especially applies
when the rate has been in force for a long period, during which the
traffic has greatly increased in volume.

Market price of property and work is affected by so many and varving
factors that it is impossible to lay down fixed rules for ascertaining
actual value; a common measure, however, is by comparison with
amounts charged for the same article by different persons. This
applies to some extent to freight charges by carriers.

Mere distance is not necessarily a determining factor in fixing freight
rates; competition by water and rail and in the markets largely enter
into such determination.

While mere comparison of rates does not necessarily tend to establish
reasonableness of either, the finding of one of many rates to be higher
than all the others may give rise to the presumption that the single
rate is high; and if some of the lower rates had been prescribed by the
Interstate Commerce Commission, there is a prima facte standard
for testing the reasonableness of the rate under investigation.

The Interstate Commerce Commission having in this case, after con-
sideration of much and varied evidence as to the rates charged on
coal to Nashville, fixed the amount of the rate in light of the find-
ings made on such testimony, and as the rate fixed is not claimed
to be confiscatory, this court holds that the findings support the
order fixing the rate.

An order in this case requiring a carrier to extend to connecting car-
riers, as to competitive business, the same switching facilities that
it extends to some of the other connecting carriers, in regard to the
same class of business, is not violative of the due process provision
of the Fifth Amendment, nor does it violate the provision in § 15 of
the Commerce Act that a carrier shall not be required to give the
use of its tracks or terminals to another carrier engaged in like busi-
ness. Pennsylvania v. United States, 236 U. S. 351.

216 Fed. Rep. 672, affirmed.

THE facts, which involve the validity of orders of the In-
terstate Commerce Commission establishing rates on coal
and also requiring the carrier to furnish certain switching
facilities to connecting carriers, are stated in the opinion.




LOUIS. & NASH. R. R. ». UNITED STATES.

238 U. S. Argument for Appellants.

Mr. William A. Colston, with whom Mr. Henry L. Stone,
Mr. Claude Waller, Mr. John B. Keeble and Mr. Wm. A.
Northcutt were on the brief, for appellants:

If the facts found do not as a matter of law support the
orders made, or if the Commission was without jurisdic-
tion to make the orders, or if the orders result in taking
appellants’ property without due process of law, the in-
terlocutory injunction should have been granted.

The facts found with respect to the coal rates do not,
as a matter of law, support the order fixing rates.

The Commission was without jurisdiction to make the
order fixing rates.

The enforcement of the Commission’s order fixing rates
takes appellants’ property without due process of law.

The facts found by the Commission do not, as a matter
of law, support the order as to switching practices.

The Commission was without jurisdiction to make the
order as to switching practices.

The enforcement of the order as to switching practices
takes appellants’ property without due process of law.

The appellants have made out their case for a temporary
injunction.

In support of these contentions, see Buffalo Gas Co. v.
Buffalo, 156 Fed. Rep. 370; Chicago Live Stock Ex. v. C. (.
W. Ry., 10 1. C. C. 428; Cotting v. Kansas City Stockyards,
183 U.S.79;E.T., V. & G. Ry. v. Int. Com. Comm., 181
U. 8. 1; Fla. East Coast Ry. v. United States, 234 U. S. 167;
Grand Trunk Ry. v. Michigan R. R. Comm., 231 U. S.
472; Int. Com. Comm. v. Ala. Mid. Ry., 168 U. 8. 144;
Int. Com. Comm. v. C., B. & Q. Ry., 168 U. S. 320; Int.
Com. Comm. v.C.G. W. Ry., 209 U. 8. 108, 119; Int. Com.
Comm. v. Clyde S. S. Co., 181 U. 8. 29; Int. Com. Comm.
v.C,R.I.& P. R. R., 218 U. S. 88, 101; Int. Com. Comm.
v. Ill. Cent. R. R., 215 U. 8. 452; Int. Com. Comm. V.
Diffenbaugh, 222 U. 8. 42; Int. Com. Comm. v. Louis. &
Nash. R. R., 227 U. S. 88, 90-92; Int. Com. Comm. V.
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Lowis. & Nash. R. R., 190 U. 8. 273; Int. Com. Comm. v.
Louis. & Nash. R. R., 73 Fed. Rep. 409; Int. Com. Comm.
v. Nor. Pac. Ry., 216 U. S. 538; Int. Com. Comm. v. Stick-
ney, 215 U. S. 98; Intermountain Rate Cases, 234 U. 8. 476;
Indianapolis Gas Co. v. Indianapolis, 82 Fed. Rep. 245;
K. & I. Bridge v. Louts. & Nash. R. R., 37 Fed. Rep. 567,
L.R.&M.Ry.v.St. L,I.M. & S. Ry., 41 Fed. Rep. 559;
S. C., 59 Fed. Rep. 400; Louts. & Nash. R. R. v. Siler, 186
Fed. Rep. 176; Louis. & Nash. R. R. v. Stockyards Co.,
212 U. S. 139; Louts. & Nash. R. R. v. Behlmer, 175 U. S.
648; Memphis Freight Bureaw v. Louts. & Nash. R. R.,
26 1. C. C. 402; Merchants Ass’n of Baltimore v. Penna.
R.R.,231.C. C. 474; Morris Iron Co. v. Balt. & Oh. R. R.,
26 1. C. C. 240; New Memphis Gas Co. v. Memphis, 72
Fed. Rep. 952; Pac. Tel. Co. v. Los Angeles, 192 Fed. Rep.
1009; Philadelphia Co. v. Stimson, 223 U. S. 605; Ray-
mond v. Chicago Un. Tract. Co., 207 U. 8. 20; Reagan v.
Farmers L. & T. Co., 154 U. S. 362; Slider v. Southern
Ry., 24 1. C. C. 312, 313; Southern Ry. v. St. Louis Hay
Co., 214 U. 8. 297; Spring Valley Water Co. v. San Fran-
cisco, 165 Fed. Rep. 667; Tap Line Cases, 234 U. S.
1; Tex. & Pac. Ry. v. Int. Com. Comm., 162 U. S. 197;
Unated States v. La. & Pac. Ry., 234 U. S. 1; United
States v. St. Louis Terminal Assn., 224 U. S. 383; Waverly
Oil Works v. Penna. R. R., 28 1. C. C. 621; Burke’s
Works (11) Boston ed., 1869; 22 Cye. 751, 755, 782, 783,
822; High on Injunctions, § 13, pp. 19, 20; 1 History of
English Law, p. XXVII; 2 Wigmore on Evidence, § 1353,
p. 1666.

The ultimate findings of fact or conclusions of the
Interstate Commerce Commission as to reasonableness or
discrimination are subject to judicial review.

It was not necessary nor even desirable upon the
motion for an interlocutory injunction to bring up the
voluminous record before the Interstate Commerce Com-
mission.
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238 U. S. Argument for Appellants.

The facts found with respect to the rate order do not,
as a matter of law, support the order fixing rates, and
the Commission was without jurisdiction to make that
order.

The facts found with respect to the order as to switching
practices do not, as a matter of law, support that order,
and the Commission was without jurisdiction to make the
order as to switching practices.

Extracts from the debates on the Hepburn Bill show
that Congress has not changed the rule as to review of
the Commission’s finding of fact by the judicial power of
the Government, and that the conclusions of the Inter-
state Commerce Commission are subject to judicial re-
view.

Extracts from the debates on the Hepburn Bill show
that the amendment of §1 of the Act to Regulate
Commerce, defining the term ‘transportation” was
intended to prevent unjust discrimination which nec-
essarily arises from the ownership and control of fa-
cilities of transportation by shippers and receivers of
freight.

In support of these contentions, see cases supra and
Bowling Green v. Lowis. & Nash. R. R., 24 1. C. C. 228;
C., M. & St. P. Ry. v. Minnesota, 134 U. S. 456; Nash-
ville v. Louis. & Nash. R. R., 33 1. C. C. 76; Cohens v.
Virginia, 6 Wheat. 399; Ex parte Young, 209 U. 8. 123;
Florida East Coast Ry. v. United States, 234 U. S. 167;
Florida Shippers v. Atl. Coast Line, 14 1. C. C. 476; S. C.,
EARICR=CL 5520 S0 1222 TsOP i 1 AT rk ComdCommisv
Union Pactfic R. R., 222 U. 8. 541; In re Financial Rela-
tions &ec. of Carriers, 33 1. C. C. 168; Lebanon Commercial
Club v. Louis. & Nash. R. R. Co., 28 1. C. C. 301; Mt.
Pleasant Fertilizer Co. v. Louis. & Nash. R. R., No. 6186,
before I. C. C., Unreported No. A-748; Pennsylvania Co.
v. United States, 236 U. S. 351; Slider v. Southern Ry. Co.,
24 1. C. C. 312, 313; Unated States v. Louis. & Nash. R. R.,
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235 U. 8. 314; United States v. Louis. & Nash. R. R., 236
U. S. 318.

Mr. Solicitor General Davis for the United States:

The granting or refusing of an interlocutory injunction
is a matter in the sound discretion of the court, and is not
to be reviewed unless this discretion has been abused.
No such abuse here appears. Buffington v. Harvey, 95
U. 8. 99, 100; Thompson v. Nelson, 71 Fed. Rep. 339;
Vogel v. Warsing, 146 Fed. Rep. 949; American Grain
Separator Co. v. Twin City Separator Co., 202 Fed. Rep.
202; Samson Cordage Works v. Puritan Cordage M2lls, 211
Fed. Rep. 603.

The order of the Commission declaring the coal rate un-
reasonable involves a question of fact, and is neither with-
out substantial evidence to support it, nor contrary to the
indisputable character of the evidence.

The reasonableness of a rate is a question of fact, and
the finding of the Commission thereon is conclusive un-
less it be without substantial evidence to support it or
contrary to the indisputable character of the evidence.
Ill. Cent. R. R. v. Int. Com. Comm., 206 U. S. 441, 455;
Int. Com. Comm. v. Chicago & Alton R. R., 215 U. S. 479;
Int:-'Com. Comm., v Il Cents B R. 215 U 'S: 4525 Int.
Com. Comm. v. C.,R. I. & P. Ry., 218 U. S. 88, 110; Ini.
Com. Comm. v. Del., Lack. & West. R. R., 220 U. 8. 235;
Int. Com. Comm. v. Louis. & Nash. R. R., 227 U. S. 88;
Los Angeles Switching Case, 234 U. S. 294; Unated States v.
Louis. & Nash. R. R., 235 U. S. 314.

The order of the Commission as to discriminatory
switching practices likewise involves a question of fact,
as to which the finding of the Commission is neither with-
out substantial evidence to support it nor contrary to
the indisputable character of the evidence. Nor does
it violate any constitutional or statutory right of ap-
pellants.
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238 U. S. Argument for Interstate Commerce Commission.

Undue discrimination is a question of fact within the
peculiar province of the Commission. Int. Com. Comm.
v. Alabama Midland Ry., 168 U. S. 144, 170; Penna. R. R.
v. International Coal Co., 230 U. S. 184, 196; Miichell Coal
Co. v. Penma. R. R., 230 U. 8. 247; Unated States v. Louzs.
& Nash. R. R., 235 U. S. 314.

Penna. Co. v. Untted States, 236 U. S. 351, as to switch-
ing practices, is decisive of this case.

Mr. Charles W. Needham, with whom Mr. Joseph W.
Folk was on the brief, for Interstate Commerce Commis-
sion:

All the matters in controversy were cognizable by the
Commission.

There was substantial evidence before the Commission
to support the orders in question.

The evidence was sufficient as to reasonableness of rates
involved. The orders were based upon probative evidence
and were not arbitrary.

On the facts of record before it the Commission was
empowered to require appellants to cease and desist from
their unjust diserimination with respect to switching prac-
tices at Nashville. :

The order with respect to switching practices does not
deprive appellants of their property without due com-
pensation, in violation of the Fifth Amendment to the
Constitution of the United States.

There was no error in the refusal of the District Court
to grant appellants’ motion for an interlocutory injunc-
tion.

In support of these contentions, see Armour Packing
Co. v. United States, 209 U. S. 56; Atchwson, T. & S. F. Ry.
v. United States, 232 U. S. 199; Balt. & Ohio R. R. v.
Pitcairn Coal Co., 215 U. S. 481; Beebe v. Guinault, 29 La.
Ann. 795; Bonand v. Denest, 42 Georgia, 639; Castoriano
v. Dupe, 145 N. Y. 250: Chicago, M. & St. P. Ry. v. Iowa,
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233 U. 8. 334; Newton v. Levis, 79 Fed. Rep. 715; Colonial
City Trackage Co. v. Kingston City R. R., 153 N. Y. 540;
Grand Trunk Ry. v. Michigan Railway Commassion, 231
U. S. 457; Hugginson v. C., B. & Q. Ry., 102 Fed. Rep.
197; Houston & Texas Ry. v. United States, 234 U. S. 342;
Ill. Cent. Ry. v. Int. Com. Comm., 206 U. S. 441; Int. Com.
Comm. v. Alabama Midland Ry., 168 U. 8. 144; Int. Com.
Comm. v. Baltimore & Ohio R. R., 225 U. S. 306; Int.
Com. Comm.v.C.,R.I. & P. Ry., 218 U. S. 88; Int. Com.
Comm. v. D., L. & W. Ry., 220 U. 8. 235; Int. Com.
Comm. v. Ill. Cent. R. R., 215 U. S. 452; Int. Com. Comm.
v. Louis. & Nash. R. R., 227 U. 8. 88; Int. Com. Comm. v.
Nor. Pac. Ry., 216 U. 8. 538; Int. Com. Comm. v. Un. Pac.
R. R., 222 U. 8. 541; Jones v. Thatcher, 48 Georgia, 83;
Kelley v. Boettscher, 89 Fed. Rep. 125; Kerr v. New Or-
leans, 126 Fed. Rep. 920; Lighterage Cases, 225 U. S. 306;
Louis. & Nash. R. R. v. Finn [Jan., 1915}; MacLaury v.
Hart, 121 N. Y. 636; McHenry v. Jewett, 90 N. Y. 58;
Memphis Freight Bureaw v. Lows. & Nash. R. R., 26
1. C. C. 402; Baltimore Merchants Assn. v. Penna. R. R.,
23 1. C. C. 474; Minnesota Rate Cases, 230 U. S. 352; Mo.
Pac. Ry. v. Larabee Mills, 211 U. S. 612; N. Y., New
Haven & H. R. R. v. Int. Com. Comm., 200 U. S. 361;
Procter & Gamble v. United States, 225 U. 8. 282; Rock
Island Ry. v. Rio Grande R. R., 143 U. S. 590; Schneider
v. Rochester, 155 N. Y. 619; Southern Pac. Co. v. Earl, 82
Fed. Rep. 690; So. Pac. Co. v. Int. Com. Comm., 219 U. S.
433; Strasser v. Moonelis, 108 N. Y. 611; Tex. & Pac. Ry.
v. Abilene Cotton Co., 204 U. S. 426; Un. Pac. Ry. v. Cha.
&e. Ry., 163 U. 8. 563; United States v. Louts. & Nash. R.
R., 235 U. 8. 314; Wisconsin &c. R. R. v. Jacobson, 179
U. 8. 287; Workingmen’s Council v. United States, 57 Fed.
Rep. 85; Young v. B. K. G. L. Co., 129 N. Y. 57.

Mr. A. G. Ewing, Jr., with whom Mr. T. J. McMorrough
was on the brief, for the city of Nashville.
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Mg. Justice LaMar delivered the opinion of the court.

The Traffic Bureau of Nashville instituted proceedings
before the Commerce Commission against the Louisville
& Nashville, Nashville, Chattanooga & St. Louis, Ten-
nessee Central, Illinois Central R. R. Companies, and the
Nashville Terminal Company, seeking (1) a reduction of
the $1 rate on coal and (2) to require a discontinuance of
what was alleged to be a discriminatory switching practice
in the yard at Nashville. After an elaborate hearing, in
which volumes of testimony were taken, the Commission
found that the $1 coal rate was unreasonable, and estab-
lished an 80 cent rate. It also passed an order requiring
the Railroad Companies to discontinue the discrimination
in furnishing switching facilities. Thereupon the two
Railroad Companies, first named, appellants herein, filed
a bill in the District Court for the Middle District of Ten-
nessee against the United States, the Commerce Commis-
sion and others attacking the validity of these two orders.
The application for a temporary injunction having been
denied the case was appealed to this court.

1. On the argument here the Appellants insisted that
under the decisions in Florida East Coast Ry. v. Unated
States, 234 U. S. 167; Int. Com. Comm. v. Un. Pac. R. R.,
222 U. 8. 541; Int. Com. Comm. v. Lowts. & Nash. R. R., 227
U. S. 88, this court will determine whether the facts found
do, as a matter of law, support the order of the Commission.
The Government, on the other hand, contended that the
case should be disposed of in econformity with the principle
that an Appellate Court will not interfere with the decision
of a Chancellor, refusing to grant an interlocutory in-
junction, unless it clearly appears that there has been an
abuse of discretion. There can, of course, be no doubt that
such is the general rule. But where the order of the
Commission operates to reduce revenue it is manifest that
the Chancellor’s discretion should be influenced by the
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fact that, though the application is for an interlocutory
injunction, the decision thereon may, in many respects,
be the equivalent of a final decree. On such a hearing
the court should, therefore, consider that fact with all
others, and grant the injunction, grant it on terms, or re-
fuse it as the equity of the case may warrant.

It was no doubt because of the limited time in which
orders of the Commission would be operative and that
there might be cases in which irreparable injury would
result if an interlocutory injunction was not granted,
that Congress, by the Act of October 22, 1913 (38 Stat.
220) provided that “an appeal may be taken direct to
the Supreme Court of the United States from the order
granting or denying, after notice and hearing, an inter-
locutory imjunction. )’ This clause and the rea-
sons above mentioned were evidently taken into consid-
eration by the three judges who heard this case. For, in
passing upon the application, the court made a full state-
ment of the facts, delivered a carefully prepared opinion
discussing the various contentions of the complainants
and then made a decision on the merits of the case as
submitted.

2. The facts involved have been so fully stated by the
Commission (28 I. C. C. 533) and by the court below
(216 Fed. Rep. 672) that it is unnecessary here to repeat
them. The Railroad Companies did not offer all of the
evidence which was considered by the Commission; and
on this appeal they do not include in the record all of the
hundreds of pages of testimony which had been submitted
to the Commission, but—conceding that the evidence was
conflicting and tended to support the findings of the Com-
mission—they insist that the facts found were insufficient
in law to sustain the orders which were made. This most
commendable practice not only saved the expense of
printing many volumes of testimony, but saved the sub-
stantial points in the case from being submerged in a flood

T T —
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of testimony—much of which was explanatory before the
Commission and most of which was wholly immaterial in
an Appellate Court which cannot reverse findings when
supported by substantial-—though conflicting—evidence.
The practice is also in compliance with the spirit of the
new Equity Rules (75, 76, 77) which call for just such a
winnowing out of the useless; the presentation of only the
relevant parts of exhibits, documents, tables, and reports;
the elimination of all reduplications in written and oral
testimony and a condensation into narrative form of what
is material to the then issue before the court.

3. By virtue of this conformity to the rules, we are in a
position to consider the sharp-cut issue as to whether, as
matter of law, the Commission’s findings of fact sustain
its order, and shall discuss first the rate on coal which,
being treated as typical, was principally argued by
counsel.

Where an existing freight rate is attacked, the burden is
on the complainant to establish that it is unreasonable in
fact. This is especially so where, as here, the rate has
been in force for a long period during which time the
traffic greatly increased in volume. In order to carry this
burden in the present case, the Traffic Bureau, while
alleging that the rate was unreasonable in itself and by
comparison with other like rates, does not seem to have
attempted to prove the cost, or value of the carrier’s
service, but apparently relied largely on proof showing
that the Nashville rate was higher than that charged for
a similar haul to other points.

While some elements of value are fixed, the market price
of property and work is affected by so many and such
varying factors as to make it impossible to lay down a rule
by which to determine what any article or service is worth.
But one of the most common measures by which to value
the property or service of A is to compare it with the
amount charged for the same thing by B, C and D. But
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this method, if made the sole basis for ascertaining values,
may often lead to improper results. For B, C and D may
charge too much, or they may have been forced to charge
too little. The same is true of determining, by comparison,
the reasonableness of freight charges. Until some stand-
ard is adopted they may prove nothing—even where the
= two hauls are over the same mileage. For the rate at-
| tacked may tend to show that the others are too low—
while they in turn might be relied on to prove that the
first is too high. Both may be unreasonably high, or too
}: low because compelled by conditions over which the car-
x!f rier had no control. Water competition, rail competition,
'I and competition of markets, enter so largely into the estab-
lishment of rates that mere distance is not necessarily a

determining factor—indeed the statute itself recognizes
that there may be circumstances under which it is lawful
‘ to charge less for a long haul than for a short haul over the
! same road. But while all this be true it is, nevertheless, a
' fact that a comparison of rates between two points on the
| same road, or with the charges on other roads, may furnish
! evidence of probative value.
i In the present case the Commission pointed out that
T many facts had to be considered in applying the evidence
; offered for the purpose of showing that the $1 rate to Nash-
% ville was high by comparison with the charge made to
i other points. It found that coal was shipped over the
| Louisville & Nashville R. R. from Kentucky mines to
- Nashville, Memphis and Louisville. It also found that
i there was no substantial dissimilarity in the conditions at
those three points and instituted a special comparison be-
tween the rates to those three cities. The result may be
il indicated by the following tabulation:
From Mines—
To Nash., via L. & N., 109 m., $1 p. ton, or 9.2 mills p. m.
Memphis) CEGE GGl 66 276 143 1.10 113 4. (44 {14
Touisville; £ 558 5142 m88 4 A 15 o S
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The defendants insisted that its $1.10 rate to Memphis
did not furnish a fair criterion because it had been made
low and reduced in order to meet competition. The
commission, however, found that the river rate to Memphis
was $1.40 per ton so that the Appellant’s “‘not unreason-
able” (26 I. C. C. 402) rate of $1.10 was not compelled by
water competition. It further found that the rail com-
petition at Memphis was not compelling. On these facts,
and after giving a history of the increase and decrease in
that rate (26 I. C. C. 402), the Commission seems to have
treated the $1.10 rate, for 276 miles to Memphis, as in the
nature of a voluntary charge which would tend to indicate
that the $1 rate for 109 miles to Nashville was too high.
A similar view was taken of the situation at Louisville,
where water competition existed and where the 60-cent
rate from the mine to Louisville, 142 miles, was practi-
cally the same as that of the Illinois Central which
charged the same rate for a haul of 125 miles to Louis-
ville.

Of course, competition by rail as well as by water may
compel such a reduction in rates as altogether to destroy
their value for purposes of comparison. But, as we under-
stand, the Commission held that while there should be no
parity between these cities, the rate of .60 charged by the
Illinois Central for a haul of 125 miles to Louisville was,
in view of all the facts, some indication of what a road like
the Louisville & Nashville should charge on a haul of 109
miles to Nashville.

Among many other details briefly discussed in the re-
port, the Commission dealt with the question of the
earnings on the coal business to Nashville. It found that
the Louisville & Nashville’s coal cars had an average
capacity of 41 tons, so that on shipments from the
mines to Nashville there was a car revenue of $41, or
a per-car-mile earning of 37.78 cents. If the car was
returned empty, there would be a per-car-mile earning
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of 18.87 cents. With this as a basis there was a com-
parison of the Nashville coal earnings with those on
all traffic over the other roads entering that city. It
showed:

cents
L. & N. $1 rate on coal to N’ville, per car-mile earnings 37.78
Nt Chi & St L T RARL S “« 2464
Illinois Central % 4 ] id 24.00
Average of all traffic, loaded and unloaded:

cents
L. & N., per car-mile earnings.................. 10.54
Nl Gt St ) i - Db e 10.08
Illinois Central Y P N ey e e 7.78
Tennessee Central “ A TN, T U e D 2 16.43

In addition to these comparisons of coal rates and aver-
age earnings on all traffic, loaded and empty, the Com-
mission found that while the $1 rate to Nashville had been
in force many years, the carrying capacity of the cars
had increased from 16 to 41 tons and the tractive power
of engines from 660 to 1,165 tons. This practically
doubled the earning capacity of fully loaded trains; and
if, as argued, there has been a much larger increase in cost
of labor, material, taxes and operating expenses no proof
of that fact was made to the commission, for it found that
‘“‘there was little more than a suggestion in the record as
to the increased cost of labor and material and no at-
tempt . . . toshow operating cost.” At the hearing
of the application for a Temporary Injunction an affidavit
was offered to show that the increase in cost of operation
had largely exceeded the increase in earning capacity.
But such evidence, important in itself and on the issue of
reasonableness, cannot be considered here for the reason
that it shifts the issue, for the case was submitted to the
District Court not to pass on the facts but on the theory
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that though the conflicting evidence might sustain the
finding, the facts found did not as matter of law sustain
the order.

It further appeared in the Report and Finding of the
Commission that the Nashville Bureau® had offered in-
numerable exhibits comparing on ton and car-mile bases
the Nashville rate with that to points in the southeast
and on the Ohio and Mississippi Rivers. Among these
were certain rates which the Commission had prescribed.
There was also a general comparison on the Nashville
rate with the charge for coal and other commodities to
Nashville and other destinations. This evidence showed
that “an all these instances the Nashwille rate yields the
greatest earnings.”

Giving the widest possible effect to the fact that mere
comparison between rates does not necessarily tend to
establish the reasonableness of either, it is still true that,
when one of many rates is found to be higher than all

others, there may arise a presumption that the single
rate is high. And when to that is added the fact that some
of the comparative and lower rates had been prescribed by
the Commission, there was at least a prima facie standard

1 “In support of these contentions complainants offered innumerable
exhibits comparing on ton, car, and train mile bases the Nashville rate
with the rates on coal obtaining north of the Ohio River; with rates
to St. Louis, East St. Louis, Louisville, Cincinnati, Memphis, and other
points on the Ohio and Mississippi rivers from mines in Kentucky,
Tennessee, and Virginia; with rates on coal prescribed by this Com-
mission in a number of cases; with rates on coal to Chattanooga and
to certain destinations in the southeast; with rates on coal from other
mines to Nashville; with rates on other commodities to Nashville and
to other destinations; with the average per-ton and per-car-mile rate
received by defendants and other carriers on all traffic. In all of these
instances the Nashville rate yields the greatest earnings. In elaborate
detail defendants sought to analyze and rebut these comparisons in an
endeavor to show that none was of any value in determining the reason-
ableness of the rate in issue.”
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which, after allowing for dissimilarity in conditions,
might be used along with all the other evidence in order
to test the reasonableness of the Nashville rate. No one
of those facts was conclusive, for the character of the
country through which the two roads had been built
might differ. One might run through a level, thickly
populated territory,—the other might have steep grades,
long tunnels and a roadway expensive to maintain. The
capital invested, the traffic hauled, the cost of operation
and the earnings might differ, but nevertheless what was
shown to be a reasonable rate on one, might, after allow-
ing for the dissimilarity in conditions, earnings and cost,
be a factor in determining the reasonableness of the rate
on the other. The report in this case shows that the rate-
making body had before it much and varied evidence of
this character. After considering it as a whole, the Com-
mission found that the $1-rate on coal shipped from the
Kentucky mines to Nashville was unreasonable. In
the light of these findings we cannot say that the facts
set out in the Report, do not support the order. And
since there is no contention, at this time, that the re-
duced rate is confiscatory, we can but repeat what was
said in Int. Com. Comm. v. Louts. & Nash. R. R., 227
U. S. 88:

“The pleadings charged that the new rates were unjust
in themselves and by comparison with others. This was
denied by the carrier. The Commission considered evi-
dence and made findings relating to rates which the carrier
insists had been compelled by competition, and were not a
proper standard by which to measure those here involved.
The value of such evidence necessarily varies according
to the circumstances, but the weight to be given it is
peculiarly for the body experienced in such matters and
familiar with the complexities, intricacies and history
of rate-making in each section of the country.”

5. In its complaint before the Commission the Traffic
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Bureau also attacked the practice of the Appellants by
which, under filed tariffs, each made a charge of $3 per
car for switching non-competitive business between in-
dustries within the terminal limits and in conjunction
with the Tennessee Central.

The Bureau insisted that this practice was discrimina-
tory and designed to prevent the switching of coal between
the Tennessee Central and private industries, located on
sidings and reached through the Terminals. The defend-
ants admitted the practice and the intention, but insisted
that the Yards had never been thrown open to such busi-
ness. They claimed that they had the right to the exclu-
sive use of their own terminals and could not be required to
switch cars loaded with ‘““‘coal or competitive freight” to
and from the Tennessee Central.

In considering this branch of the case the Commission
found that the Louisville & Nashville and the Nashville,
Chattanooga & St. Louis, by reason of endorsements on
bonds, and by an agreement to pay 4 per cent. on the
capital stock of the Nashville Terminal Company, had
leased the Yards for 999 years,—the rental being paid
by the two lessees in proportion to the business done by
each; That while the Louisville & Nashville owned 70 per
cent. of the stock of the Nashville, Chattanooga & St.
Louis, the two roads were not only separate corporate
entities but were competitors at Nashville—particularly
in the transportation of coal. It found that each switched
for the other and both switched for the Tennessee Central,
except as to ‘“‘coal and competitive business.” It found
that such a switching practice was unreasonable and un-
justly discriminatory, and that a ‘reasonable practice
would permit the switching of coal from the interchange
of each carrier to industries on the rails of each other.’
It thereupon issued an order requiring Appellants to cease
the diserimination found to exist and to maintain ‘“‘a
practice which will permit the interswitching of such

VOL. CCXXXVIII—2
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shipments from and to the lines of each and every defend-
ant”’ [including Tennessee Central].

The Appellants attack this order as being void because
(1) it compels them to admit the Tennessee Central into
an arrangement for operating joint terminals at Nash-
ville under a contract guaranteeing interest on bonds and
pro-rating operating expenses; (2) takes their property in
the Yards without due process of law; (3) violates § 15
of the Commerce Act (34 Stat. 589) in compelling them,
in effect, to make through routes and joint rates with
the Tennessee Central when the appellants themselves
have already established ‘‘a reasonable and satisfactory
through route;’” and (4) violates § 3 of the same Act which,
after requiring carriers to afford equal facilities for the
interchange of traffic, declares that the section ‘‘shall
not be construed as requiring any such carrier to give the
use of its tracks or terminal facilities to another carrier
engaged in like business.”

These objections treat the order as being broader than
its terms. The Commission did not, as in Waverly Ol
Works Co. v. Penna. R. R., 28 1. C. C. 626, 627, pass upon
the question as to what was a proper switching charge
as affected by the rental of the yard and the cost of opera-
tion. Neither did it direct the Appellants to establish
a joint rate and a through route with the Tennessee
Central. Neither did it order the Appellants to give the
use of their terminals to the Tennessee Central, but only
required them to render to the latter the same service
that each of the Appellants furnishes the other in
switching cars to industries located in and near the
Yard.

Disregarding the complication arising out of joint
ownership and the fact that each of the Appellants
switches for the other, it will be seen that the Commission
is not dealing with an original proposition, but with a
condition brought about by the Appellants themselves.
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Under the provisions of the Commerce Act (24 Stat. 380)
the reciprocal arrangement between the two Appellants
would not give them a right to discriminate against any
person or ‘‘particular description of traffic.” For, §3
requires Railroad Companies to furnish equal facilities
for the interchange of traffic between their respective
lines . . . ‘“provided that this should not be con-
strued as requiring any such common carrier to give the
use of its tracks or terminal facilities to another carrier
engaged in like business.” If the carrier, however, does
not rest behind that statutory shield but chooses volun-
tarily to throw the Terminals open to many branches of
traffic, it to that extent makes the Yard public. Having
made the Yard a facility for many purposes and to many
patrons, such railroad facility is within the provisions of
§ 3 of the statute which prohibits the facility from being
used in such manner as to discriminate against patrons
and commodities. The earriers cannot say that the Yard
is a facility open for the switching of cotton and wheat and
lumber but cannot be used as a facility for the switching
of coal. Whatever may have been the rights of the car-
riers in the first instance; whatever may be the case if the
Yard was put back under the protection of the proviso to
§ 3, the Appellants cannot open the Yard for most switch-
ing purposes and then debar a particular shipper from a
privilege granted the great mass of the public. In sub-
stance that would be to diseriminate not only against the
tendering railroad, but also against the commodity which
is excluded from a service performed for others.. This
feature of the case was thus dealt with by the District
Court:

“We think it clear that this order does not require the
petitioners to give the use of their tracks and terminal
facilities to the Tennessee Central Railroad, within the
meaning of the proviso eontained in Section 3 of the Act
to Regulate Commerce, or constitute an appropriation of
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such tracks and terminals for the use of the Tennessee
Central Railroad.
* * * ¥ * * * *

“There is furthermore no evidence that the switching
practices prescribed will violate the constitutional provi-
sion against taking property without due process of law.
See Grand Trunk Ry. v. Michigan Commission, 231 U. S.
468. And it may well be assumed that the petitioners
will not themselves establish a switching charge so low as
to be confiscatory.”

The question, as to power of the Commission to make
this part of the order, is settled by the decision in Penn-
sylvania Company v. United States, 236 U. S. 318, recently
decided. The appellants, however, insist that that case
did not involve switching but transportation; and further
they claim that the Pennsylvania road was there ordered
to disconttnue discrimination—while here the appellants
are required by an affirmative order to devote their prop-
erty to the use of a parallel and competing carrier. But
the alleged differences do not serve to take the present ,
case out of the prineiple announced in that just cited. For
in this order the prohibition against the existing practice
and the requirement to furnish equal facilities come to the
same thing,.

In this case the controlling feature of the Commission’s i
order is the prohibition against diserimination. It was
based upon the fact that the appellants were at the present
time furnishing switching service to each other on all

. business, and to the Tennessee Central on all except coal !

and competitive business. As long as the Yard remained
open and was used as a facility for switching purposes the
Commission had the power to pass an order—not only
prohibiting diserimination—but requiring the appellants
to furnish equal facilities ‘“ to all persons and corporations
without undue preference to any particular class of per-

b3

sons.” The question as to what is a proper practice, the

—
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amount of charge therefor and the length of time such
switching ervice is to continue are matters not presented
for decision on this record. The judgment of the District
Court is
Affirmed.
MR. JusTick PITNEY concurs in the result.

Mg. Justice McREYNOLDS took no part in the con-
sideration and decision of this case.

KREITLEIN ». FERGER.

ERROR TO THE APPELLATE COURT OF THE STATE OF INDIANA.
No. 157. Submitted January 22, 1915.—Decided June 1, 1915.

Under § 21 of the Bankruptcy Act of 1898, a certified copy of the order
of discharge is evidence of the jurisdiction of the court making it, the
regularity of the proceedings and of the fact that the order was made.

While the introduction of the order in discharge may make out a prima
facie defense that case may be disproved by introduction by the
defendant of the bankruptey record, if the latter shows that the debt
scheduled was not the same as the one sued on, was not a provable
debt, was not properly scheduled, or that notice was not properly
given to the creditor.

A judgment may be a provable debt even if rendered in a suit where
the creditor elected to bring an action in trover as for a fraudulent
conversion instead of assumpsit for a balance due on open account.

It is not a fatal defect because the schedule shows the debt as a balance
on open account for merchandise instead of a judgment into which
the liability for the merchandise had been merged, or because there
may have been a difference between the amount of the original debt
as scheduled and the amount of the judgment. In such a case the
burden is on the creditor to show that the judgment was not the
identical claim scheduled.

The Bankruptey Act failing to prescribe the form of designation to be

i
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used in listing creditors in the schedule, the use of an initial instead
of the use of a full Christian name is not a fatal mistake.

While failure to comply with the statutory requirements to file a list of
creditors showing their residence, if known, will render the discharge
inoperative against those not receiving actual notice in time to
have their claims allowed, quere, where the burden under § 17 (3)
lies as to proving sufficiency or insufficiency of notice.

Bearing in mind that the Bankruptey Act does not expressly require
the use of initials and addresses, and that its general purpose is to re-
lieve honest bankrupts, keld in this case, that as no rules have been
made as to addresses in the district in which Indianapolis is located,
a schedule listing a creditor’s residence simply as Indianapolis is
prima facie sufficient.

TaEe facts, which involve the effect of a discharge in
bankruptey, the obligation of the bankrupt to schedule
the debts of the creditor, and sufficiency of notice to the
creditor, are stated in the opinion.

Mr. John B. Elam, Mr. James W. Fesler and Mr. Har-
vey J. Elam for plaintiff in error:

The Appellate Court denied plaintiff in error rights
under the Federal bankruptey law, and should have or-
dered a new trial on the ground that the evidence intro-
duced by the defendant made a perfect defense to the
action and that the evidence was not sufficient to support
the finding and that the finding was contrary to law, be-
cause, g |

The evidence of the discharge in bankruptey proved a '
complete defense to the debt proved by the plaintiff with-
out any further evidence because,

Under the Indiana rules of practice, where the evidence
is in the record and there is no contradiction in it, the Ap-
pellate Court will weigh it even in the interest of the ap-
pellant and in its discussion in this case the Appellate
Court seems to accept this rule. First Natronal Bank v.

Farmers Bank, 171 Indiana, 323; Riley v. Boyer, 76 In-
diana, 152.
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A certified copy of an order granting a discharge should
be evidence of the jurisdiction of the court, the regularity
of the proceedings and of the fact that the order was made.
Bankruptey Act, § 21f; Hays v. Ford, 55 Indiana, 52;
Begein v. Brehm, 123 Indiana, 160; Hancock Bank &c. v.
Farnum, 176 U. S. 640, 645.

The debt established by the plaintiff in this case was
a provable debt. Bankruptey Act, § 63, a (1).

A discharge in bankruptey releases the debtor from all
provable debts when there is no evidence before the court
that the debt belongs to any of the excepted classes. Bank-
ruptey Act, § 17.

If the plaintiff claimed his debt was within any of the
exceptions to § 17, the burden was on him to prove it.
Goddin v. Neal, 99 Indiana, 334; Thompkins v. Williams,
137 App. Div. 521, aff’d 206 N. Y. 744 ; Anthony v. Sturde-
vant, 56 So. Rep. 571; Hallagan v. Dowell, 139 N. W. Rep.
883; Grocery Co. v. Teasley, 53 So. Rep. 815; Alling v.
Stratka, 118 1ll. App. 184; Lafoon v. Kerner, 138 N. Car.
281; Van Norman v. Young, 228 Illinois, 425, 430; Bailey
v. Gleason, 76 Vermont, 115; New York &c. v. Crockett, 102
N. Y. Supp. 412; In re Peterson, 118 N. Y. Supp. 1077;
Gatliff v. Mackey, 104 S. W. Rep. 379; 1 Stephen on Plead-
ing, p. 120; Works’ Indiana Pr. & Pl., § 365; Sherwood v.
Miichell, 4 Denio, 435 ; Imhoff v. Whittle, 81 S. W. Rep. 814.

Sorden v. Gatewood, 1 Indiana, 107 ; Imhoff v. Whattle, 82
S. W. Rep. 1056, are not persuasive authority.

The fact that the creditor did not have actual knowl-
edge of the bankruptcy does not keep the discharge from
being effective. Wiley v. Pavey, 61 Indiana, 457; Bank-
ruptey Act, §§ 17, 58; Beck v. Crum, 127 Georgia, 94.

The evidence introduced by the defendant in addition
to the discharge in bankruptcy was sufficient in the ab-
sence of contradiction to prove that the plaintiff’s debt
was not within any of the class of debts excepted from the
operation of the discharge, because:
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The mere fact that the original judgment was given
without exemption does not show that it is within any of
the excepted classes. Crawford v. Burke, 195 U. S. 176.

Plaintiff’s debt was properly scheduled, because the de-
seription of the debt given in the schedule, so far as it goes,
is a description of the plaintiff’s debt. Matteson v. Dewar,
146 11l. App. 523.

The evidence, so far as introduced, showed that the
debt was properly scheduled as to name. Bridges v.
Layman, 31 Indiana, 384 ; Matteson v. Dewar, 146 Ill. App.
523; Finnell v. Armoura, 117 Pac. Rep. 49; Gatliff v.
Mackey, 31 Ky. L. R. 947; Longfield v Minnesota &c., 103
N. W. Rep. 706.

Bascom v. Turner, 5 Ind. App. 229; Schearer v. Peale,
9 Ind. App. 282; 1 Burns’ Rev. Stat. 1914, § 343, holding
that an initial is not a name are cases founded on an In-
diana statute dealing with the subject of pleading and
not in point here and have no application in construing
the Federal statute which cannot be affected by any In-
diana statute.

So also as to Louden v. Walpole, 1 Indiana, 319.

The debt was duly scheduled with the residence of the
creditor and it was not necessary to give any street address.
Miller v. Guasti, 226 U. S. 170; Guastt v. Miller, 203 N. Y.
259; Finnell v. Armoura, 117 Pac. Rep. 49; North Com-
mercial Co. v. Hartke, 110 Minnesota, 338; Gatliff v.
Mackey, 31 Ky. L. R. 947.

No appearance for defendant in error.

MRg. JustickE LaMAR delivered the opinion of the court.

In 1897 Ferger brought suit against Kreitlein in an
Indiana court. The pleadings in that case are not set
out in the record and the nature of the suit does not ap-
pear except as it may be inferred from the special findings
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of the jury, copied in this record, which show that ‘when
Kreitlein purchased the flour in November, 1895, he was
insolvent. He made no false representations as to his
financial condition . . . the plaintiff understood that
the sale was for cash.” These answers, and the fact that
the judgment was for ‘‘$300 damages’ indicate that that
suit was in the nature of an action of trover for the re-
covery of flour. This judgment rendered November 23,
1897, was not paid; and in 1907, ten years later, Ferger
brought the present suit against Kreitlein on that judg-
ment, alleging that it “‘was not for any debt growing out
of or founded upon a contract express or implied.” The
defendant filed a plea that in 1905 he had received his
discharge in bankruptey.

At the trial the plaintiff introduced the judgment of
1897; testified that it had not been paid, and that ‘until
lately he did not know that Kreitlein had gone through
bankruptey, having had no notice of it.” The defendant
then introduced a certified copy of his discharge, dated
November 11, 1905. He also offered a copy of the record
in the bankruptey proceedings, including the ““ Schedule of
Creditors,” in which appeared an entry showing a debt in
1895 of $271.85, for merchandise, to C. Ferger, Indian-
apolis.

The plaintiff objected to the admission of this record
“for the reason that the testimony shows that he [Ferger]
has not had any notice of this bankruptey proceed-
ing . . . and for the further reason that this is an
action on a judgment. The schedule shows that it is on
an account. The records show that this was reduced to a
judgment in 1897 and this schedule was not filed until
1905.” The objection was overruled and the record ad-
mitted. No further evidence was offered and thereupon
the court entered judgment for the plaintiff. That judg-
ment having been affirmed by the Appellate Court of
Indiana, the case was brought here by Kreitlein who in-
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} sists that by the Federal law he was relieved from liability
| on the pre-existing judgment.

1. Under the provisions of § 30 of the Bankruptcy Act
this court has preseribed the form [59] of the ““Order of
| Discharge’ which, among other things, contains a recital
I that the bankrupt has been discharged from all provable
debts existing at the date of the filing of the petition, ‘‘ex-
cepting such as are by law excepted from the operation of
a discharge in bankruptey.” Section 21f further declares
g that a certified copy of such order ‘‘shall be evidence of
the jurisdiction of the court, the regularity of the proceed-
ings, and of the fact that the order was made.”” This pro-
vision of § 21f was made in contemplation of the fact that
the Bankrupt might thereafter be sued on debts existing
at the date of the filing of the petition in bankruptey; and
was intended to relieve him of the necessity of introducing
a copy of the entire proceedings so that he might obtain
the benefit of his discharge by the mere production of a
certified copy of the order.

There are only a few cases dealing with the subject but
they almost uniformly hold that where the bankrupt is
sued on a debt existing at the time of filing the petition,
I the introduction of the order makes out a prima facie de-
{ fense, the burden being then cast upon the plaintiff to
\ show that, because of the nature of the claim, failure to
i give notice or other statutory reason, the debt sued on was
f by law excepted from the operation of the discharge.
il Roden Co. v. Leslie, 169 Alabama, 579; Tompkins v. Wil-

; liams, 206 N. Y. 744, affirming the opinion in 137 App.
Div. 521; Van Norman v. Young, 228 Illinois, 425; Beck v.
| Crum, 127 Georgia, 94; Laffoon v. Kerner, 138 N. Car. 281.
b Compare Hancock v. Farnum, 176 U. S. 645. There were
i some decisions to the contrary under the Act of 1841. y
Among them was Sorden v. Gatewood, 1 Indiana, 107, :
i; which held that when the bankrupt was sued on a valid
claim he was obliged to show that the plaintiff’s debt was
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among those which had in law and in fact been discharged.
It was probably because of this decision of the state court
that the defendant Kreitlein felt compelled to offer the
schedule in order to show that Ferger was one of the cred-
itors listed in the bankruptey proceedings. The issue now
is whether the prima facte defense made out by the pro-
duction of the certified copy of the Order was disproved
by the introduction of the bankruptcy record. That
question can best be answered by considering the various
reasons the defendant in error advances in support of his
contention that the discharge of 1905 did not operate to
relieve Kreitlein from the debt now represented by the
judgment of 1897.

2. On the part of Ferger it is said that this suit is on a
judgment for $300 rendered in an action not ‘‘founded
upon a contract express or implied ’—and it seems to have
been claimed that the judgment was not a provable debt
within the meaning of § 63 (a. 4), of the Bankruptey Act.
But the special finding of the jury in that case showed that
in purchasing the flour Kreitlein had not made any fraud-
ulent concealment or misrepresentation as to his financial
condition. Besides the judgment was a provable debt
even though rendered in a suit where the creditor had
elected to bring an action in trover, as for a fraudulent
conversion, instead of assumpsit for a balance due on open
account. Crawford v. Burke, 195 U. S. 176, 193.

3. Ferger next insists that there is a want of identity
between the debt sued on and that said to have been dis-
charged. This contention is based upon the fact that the
schedule lists an ‘account for merchandise for $271 in
1895 in favor of C. Ferger,” while the present suit is on a
‘judgment for $300 damages rendered in favor of Charles
Ferger in 1897.” The difference between the two amounts
is probably explained by the fact that there had been
an accrual of two years’ interest before the judgment was
rendered. Besides the books of the debtor and of the
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creditor may not have exactly agreed and in the absence
of fraud and injury such discrepancy would not invalidate
the schedule or vitiate the effect of the discharge. Nor
would the bankrupt be deprived of the benefit of the order
because the debt was described as an ‘account for mer-
chandise’ rather than as a judgment into which the
liability for the flour had been merged. See Matteson v.
Dewar, 146 T1l. App. 523, where it was held not to be a
fatal defect for the Bankrupt to schedule the debt as an
‘““account” even though a note had been given in settle-
ment.

The prima facie effect of the order, to relieve the bank-
rupt from liability on all debts prior to 1905, was not de-
feated because there may have been a difference between
the account and the judgment. The burden of showing
that there was such difference was upon the creditor and
in this case there was not only no evidence tending to
sustain such a contention, but the two claims seem to have
been treated as identical in the trial court, for there the
objection to the admission of the Schedule was based on
the contention that it referred to an account ‘‘which had
been reduced to a judgment in 1897.”

4. Another question—and the one on which the Appel-
late Court based its decision,—was whether the Schedule,
listing the creditor as C. Ferger, Indianapolis—using an
initial and omitting the street number of his residence—
met the requirements of § 7 (8), making it ‘“the duty of
bankrupts to prepare, make oath to, and file . . . a
list of his creditors showing their residences if known, if
unknown that fact to be stated.”

While this only involves a determination of what is a
sufficient designation of a person’s name and residence,
yet it is one of those apparently simple questions which has
been the occasion of an immense amount of controversy.
The difficulty grows out of the impossibility of applying a
general and uniform rule where there are so many varying
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methods by which men’s names and residences are des-
ignated. Some men have a well-known and constantly
used Christian name; others are addressed by an abbrevia-
tion for the Christian name; others by initials for the
Christian name; others are known by nickname. Some
men use one name in business and another among their
acquaintances. Some men, while personally addressed
by their full Christian name, use initials in signing letters,
notes, checks and other papers.

The Bankruptey Act fails to preseribe which form of
designation shall be used in listing creditors in the schedule.
The statute must be construed in the light of the fact that
it not only applies to transactions growing out of dealings
between those personally acquainted, but, in large degree,
relates to matters growing out of transactions between
persons living in distant States and who may never have
met. In many instances the only knowledge the debtor
has as to the name of his creditor is derived from signa-
tures, letterheads, drafts and like instruments—in which
the name of the creditor may be designated by initials, or
by abbreviation, or by a full Christian name. To say that
the use of an initial in listing a creditor was improper when
the creditor himself may have used an initial in signing
letters addressed to the Bankrupt—or may himself have
constantly received letters addressed to him in that man-
ner—would not only ignore a common business practice,
but would, in many instances, work a great hardship.
This has been recognized in other branches of the law.
For, while, of course, in all legal proceedings it is safest
to designate persons by their Christian names,—and in
some States this is even required by statute,—yet it has
likewise been held that the use of the initial is an irregular-
ity and not a fatal defect. Queen v. Dale, 17 Ad. & Ell. 64;
State v.-Webster, 30 Arkansas, 166; Perkins v. McDowell, 3
Wyoming, 203; Mnor v. State, 63 Georgia, 320; State v.
Johnson, 93 Missouri, 73.
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There have, no doubt, been multitudes of instances in
which initials have been used in listing creditors in Bank-
rupt schedules, but the only decision found which deals
with this question is Gatliff v. Mackey, 104 S. W. Rep. 379
(Kentucky). It holds that the listing of the creditor by an
initial, instead of the full Christian name, is not sufficient
to deprive the debtor of the benefit of the order discharging
provable debts. See also Matteson v. Dewar, 146 11l. App.
523.

5. Of a like nature, and to be governed by the same
principle, is the contention that, even if C. Ferger is a
sufficient listing of the name, the schedule was fatally
defective because it failed to give the street and number of
his residence in Indianapolis. This objection is more
difficult of solution than any of the others presented by
this record. But, like them, it must be considered in the
light of the fact that the statute was intended for business
men and should receive not only a practical but a uniform
construction. Its provisions are applicable to creditors
who live in the country, in villages, in towns and cities.
The statute is general in its terms and the courts cannot
add to its requirements.

All of the cases dealing with the subject recognize the
necessity of having claims properly listed, and point out
that failure to comply with the statutory requirement to
file a list of his creditors, showing their residence if known,
will render the discharge inoperative against any who did
not receive actual notice of the bankruptey proceeding in
time to have their claims allowed. Columbia Bank v.
Birkett, 195 U. S. 345; Troy v. Rudnick, 198 Massachu-
setts, 567. The authorities, however, differ as to whether
under § 17 (3) the burden is on the plaintiff to show that
he had no notice, or on the bankrupt to show that the
creditor had notice in time to have proved his claim and
had it allowed. Steele v. Thalhevmer, 74 Arkansas, 518;
Van Norman v. Young, 228 Illinois, 430; Alling v. Straka,
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118 Ill. App. 184 (2); Hallagan v. Dowell, 139 N. W. Rep.
883 (Iowa); Parker v. Murphy, 215 Massachusetts, 72;
Wineman v. Fisher, 135 Michigan, 608; Laffoon v. Kerner,
138 N. Car. 285; Fields v. Rust, 36 Tex. Civ. App. 351;
Bailey v. Gleason, 76 Vermont, 117, 118; Custard v. Wig-
derson, 130 Wisconsin, 414. In view of the scope of his
testimony that he did not know of the Bankruptey it is
not necessary in this case to discuss that mooted point,
unless it must be held that, because of the failure to set
out the number of Ferger’s house in Indianapolis, his
claim was not duly scheduled.

The question as to the necessity of giving the street
address has sometimes arisen in suits against endorsers,
who claimed that they were relieved from liability be-
cause the notice of non-payment and protest was ad-
dressed to them at the city where they lived, but without
adding the street and number of his residence. It seems
generally to have been held that mailing a notice thus
addressed is prima facie sufficient. True v. Collins, 3
Allen, 438; Clark v. Sharp, 3 M. & W. 166; Mann v. Moors,
Ryan & M. 250; Peoples Bank v. Scalzo, 127 Missouri,
188; Morton v. Westcott, 8 Cush. 425; Bartlett v. Robinson,
39 N. Y. 187. See also Bank of Columbia v. Lawrence,
1 Pet. 578, 581; Bank of United States v. Carneal, 2 Pet.
550, 551. There are only a few instances, under the
Bankrupt Act, in which the courts have had occasion to
deal with the subject, or to construe § 7 (8),—requiring
claims to be duly listed—, in connection with § 17, which
provides that a discharge shall release the debtor from all
provable debts ‘“‘except such as . . . (3) have not
been duly scheduled in time for proof and allowance,
with the name of the creditor if known to the bankrupt,
unless such creditor had notice or actual knowledge of
the proceedings in bankruptey. . . .” It has been
held that a claim is not duly scheduled if the name of the
creditor is improperly spelled (Custard v. Wigderson, 130
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Wisconsin, 414); or if the street number is given but the
name of the city of his residence is omitted (Troy v. Rud-
nick, 198 Massachusetts, 563); or if the creditor is listed
as residing in one city when he actually lives in another
(Marshall v. English Co., 127 Georgia, 376): or if the
creditor’s name is given but the schedule falsely recites
“Residence unknown” (Birkett v. Columbia Bank, 195 U. S.
345; Miller v. Guasty, 226 U. S. 170; Parker v. Murphy,
215 Massachusetts, 72). These decisions, however, were
based on extrinsic proof and on a finding that, as a matter
of fact, the name was misspelled, or the creditor’s residence
was improperly listed, or that the bankrupt knew the
creditor’s address and falsely stated that the residence
was ‘“Unknown.” None of them holds that, as a matter
of law, the discharge was rendered inoperative merely
because the street number was not given in the schedule.

6. Indeed, it is not claimed that the Act requires that
this street address should be stated in every instance
where the creditor lives in a city having a Postal Delivery
System. Ewvans v. Fleuring, 62 Kansas, 813. But, it is
argued, that this should be done where he resides in one
of the very large cities of the country. And we find that
in some Districts the Referee examines the schedule and,
in his discretion, requires it to be amended so as to give
the street number (In re Brumelkamp, 95 Fed. Rep. 814;
In re Dvorak, 107 Fed. Rep. 76). - We also find that the
Bankruptecy Rules of forece in the Southern District of
New York provide (italics ours) that the schedules “as
respects creditors in the city of New York, should state the
street and number of their residence, or place of business
so far as known.” Waidenfeld v. Tillinghast, 54 Mise. N. Y.
93. See also Cagliostro v. Indelle, 17 A. B. R. 685; McKee
v. Preble, 138 N. Y. Supp. 915.

But without considering the effect of such Rule, it is
sufficient to say that, in the present case, there was nothing
to show that any similar regulation had been made in the
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Indiana District, nor is there proof as to what was Ferger’s
street address; or that Kreitlein knew such address at the
time he made the schedule; or that the notice may not
have been delivered during Ferger’s absence from the
city and not received by him on his return. Nor is there
any evidence to show that Ferger did not constantly and
promptly receive letters addressed to him at Indianapolis
without the street number being given.

7. It is said that Kreitlein might have examined the
Directory, but the suggestion presupposes that at the
time of making the schedule the bankrupt had access to
a directory and overlooks the fact that even if the address
given therein was correct when made, the creditor may
have moved before the book was issued so that if notice
was mailed to an incorrect street address the creditor
might contend that such specific address was not required
by statute and that the burden of the mistake was cast
on the bankrupt. We are here dealing with a general
{ rule applicable to cases where the parties reside in different
parts of the country as well as to instances where they lived
in the same city. The rule is the same as to both. There
certainly is no presumption that bankrupts have access
to directories containing the street addresses of their
creditors throughout the land; and, if the fact was es-
sential, the question as to whether the bankrupt had access
to a directory, or whether it was correct, were matters of
proof, none of which was made in the present case.

8. Both as to the use of initials and omission of street
address the Act must be given a general construction and
in the light of the fact that letters directed to persons by
their initials are constantly, properly and promptly de-
livered in the greatest cities of the country even when
the street number is not given. When it is considered
that the schedule must not only include claims of recent
origin but debts which have accrued many years before
and where the creditor may have changed his residence,
VOL. CCXXXVIII—3
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it becomes evident that to lay down the general rule that
the schedule must give the name of the creditor and the
city and street number of the residence of those living in
the largest cities would, in a multitude of cases, destroy
the beneficent effect of the Bankruptcy Act.

These schedules are often hurriedly prepared, long
after the date of the transaction out of which the debt
grew, and when books and papers, which might otherwise
have furnished a fuller and more complete address, have
been lost or destroyed. Bearing in mind the general pur-
pose of the statute to relieve honest bankrupts; considering
that the Act does not expressly require the street address
to be stated or the residence to be given unless known;
and giving proper legal effect to the Order of Discharge,
we hold that a schedule listing the creditor’s residence as
Indianapolis is, at least, prima facie sufficient. In view
of this conclusion the judgment of the Appellate Court
of Indiana is reversed and the case remanded for further
proceedings not inconsistent with this opinion.

Reversed.

Mgr. Justice DAy, with whom concurred MRr. JusTicE
McKEennNa4, dissenting.

I am unable to agree with the conclusion just announced.
It seems to me to establish a rule by which many creditors
will find their debts paid by a discharge in bankruptey
when they have had no knowledge or means of knowing
that such proceedings were pending, and are not able to
participate in such dividends as are paid to creditors.

It is admitted in this record that Ferger, the creditor,
had a provable claim against Kreitlein in the bankruptey
proceeding. After the institution of this suit, the defend-
ant Kreitlein pleaded his discharge in bankruptcy, and
the state court refused to permit it to avail as a defense,
because it did not appear that Ferger’s debt was properly
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scheduled, or that he had been given the notice which
the Bankruptey Act declares shall be given to creditors
of the pendency of the proceedings. The fact that Ferger
had no notice of the proceedings is not contested. In
that situation, under the Act of 1898, in order to bar the
claim sued upon, it was essential for the bankrupt to show
that he had complied with the act, in so far as he could, by
giving or attempting to give Ferger notice of the pendency
of the proceedings.

Under the Bankruptey Aet of 1867, creditors who had
provable claims were barred by the bankrupt’s discharge,
although such creditors’ names were omitted from the
schedules or so incorrectly given that they had no actual
notice of the bankruptey proceedings, unless the omission
or incorrect statement was fraudulent or intentional.
(See the cases under the former act, collected in Black on
Bankruptey, § 727.)

As this court pointed out in Birkett v. Columbia Bank,
195 U. S. 345, the Aect of 1898 devolved upon the bank-
rupt certain duties, ‘‘all directed to the purpose of a full
and unreserved exposition of his affairs, property and
creditors.” Under § 7, he is required to prepare, make
oath to, and file in the court, within ten days, a schedule
of his property containing, among other things, “a list
of his creditors, showing their residences, if known, if
unknown, that fact to be stated, the amounts due each
of them, the consideration thereof, the security held by
them, if any, and a claim for such exemptions as he may be
entitled to.” These schedules were to be in triplicate, one
copy of each for the clerk, one for the referee, and one for
the trustee. ‘“To the neglect of this duty,” this court
declared in the Birkett Case, ‘‘the law attaches a punitive
consequence,” which is set forth in § 17, and provides
that ‘“a discharge in bankruptey shall release a bankrupt
of all of his provable debts, except suchas . . . have
not been duly scheduled in time for proof and allowance,
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with the name of the creditor, if known to the bankrupt,
unless such creditor had notice or actual knowledge of
the proceedings in bankruptey. J? It follows from
this decision that, if a discharge is to have the effect to
cancel the debt of a creditor who had no notice of the pro-
ceedings, the burden is upon the bankrupt to show a com-
pliance with the Act. The provisions of the Act (§ 21f)
making the certified copy of the discharge evidence of
the jurisdiction of the court, the regularity of the pro-
ceedings and the fact that the order was made, should
be read in connection with the provisions of § 17, excepting
from the benefit of a discharge claims which the bankrupt
has failed to duly schedule.

To this effect are a number of well considered cases in
the state courts. In Columbia Bank v. Birkett, 174 N. Y.
112 (affirmed in 195 U. S. 345) the court, speaking
through Judge Gray, said: “While there may be some
difficulty in the way of the statutory construction, I think
the plaintiff’s claim has never been discharged, as the
result of the bankruptey proceedings. In my opinion,
there are features in the present Bankruptcy Act which
differentiate it from preceding acts and which indicate a
legislative intent that greater strictness shall prevail in
notifying the creditor of the various proceedings in bank-
ruptey. It is provided that the voluntary bankrupt must
file ‘a list of his creditors, showing their residences, if
known,” and that notices must be sent to the creditors at
‘their respective addresses as they appear in the list of
creditors of the bankrupt, or as afterwards filed
by the creditors.” While in the previous act of 1841 and
1867, substituted service of notices by publication was
provided for, in the present act it is actual notice that is
required to be given. The schedule of debts, which the
bankrupt is to file with his petition, furnishes the basis
for the notices which the referee, or the court, is to give
thereafter to the creditors, and thus the bankrupt appears
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to be made responsible for the correctness of the list of his
creditors. That he is to suffer, in the case of his failure
to state the name of the creditor, to whom his debt is due,
if known to him, seems to me very clear from the reading
of Section 17 of the Act. That excepts from the release of
the discharge all debts which ‘have not been duly sched-
uled in time for proof and allowance, with the name of the
creditor.” That is very emphatic language, and how is it
possible to obviate its effect by the argument that the
plaintiff still had time left, after the discharge was granted,
to prove his claim? . . . I think it wasintended that
the decree discharging the voluntary bankrupt should be
confined in its operations to the creditors who had been
duly listed and who were enabled to receive the notices
which the act provides for.”

In Parker v. Murphy, 215 Massachusetts, 72, this
question was discussed, and the court said:

““Section 17 of the bankruptey act provides that a dis-
charge in bankruptcy shall release the debtor from all
provable debts ‘except such as . . . have not been
duly scheduled’” . . . wunlesssuch creditor had notice
or actual knowledge of the proceedings in bankruptey.”
Claims are not duly scheduled unless the names of the
debtor’s ‘creditors showing their residences, if known,’
are on the list of creditors filed. Section 7, cl. 8. The
burden of proving that he did all things required of him
under the bankruptey law to give notice to the respondent
creditor of the bankruptey proceedings or that the latter
had actual knowledge of them rests upon the plaintiff
[the bankrupt] in this case. Wylie v. Marinofsky, 201
Massachusetts, 583; Wineman v. Fisher, 135 Michigan,
604, 608.

“The requirement for duly scheduling the names and
residences of creditors is a most important one. It is in
compliance with the generally recognized principle that
one shall not be barred of his claim without the oppor-
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the creditors and in the interest of fair dealing with them
and is to be construed in harmony with this purpose.
It is essential in order that notices in the bankruptey
proceeding may be sent him. It has been construed with
some strictness. Birkett v. Columbia Bank, 195 U. S. 345;
Custard v. Wigderson, 130 Wisconsin, 412.”

In Custard v. Wigderson, 130 Wisconsin, 412, the court
said: ‘“‘Under the bankruptey law of 1867 this court held,
in harmony with the general current of authority, that a
debt is discharged even though not scheduled.

But it will be seen that under the act of 1867 debts not
scheduled were not excepted from the operation of dis-
charge, while under the bankruptey act of 1898 they
are. . . . This provision is a marked departure from
former bankruptey acts, and decisions, under such acts,
to the effect that scheduling was not necessary in order to
bring the debt within the order of discharge” are not
pertinent. ‘“The words of the present act, however, are
plain and unambiguous, and there can be no doubt that
they mean what they say; and, if so, unless the debt is
duly scheduled in time for proof and allowance, or the
creditor had notice or actual knowledge of the proceedings
in bankruptey, it is not affected by the discharge.” i

In McKee v. Preble, 138 N. Y. Supp. 915, the schedules
had given the address as 212, 9th. Avenue, New York,
which was the place of business. Plaintiff’s residence was
elsewhere, with the correct address given in the city
directory, where the bankrupt might have discovered it
with a slight effort. The creditor swore he received no
notice. The discharge was held ineffective as against this
creditor.

In Cagliostro v. Indelle, 17 A. B. R. 685, the residence, as
stated in the schedules, was ‘“Mulberry Street, New York
City.” Creditor’s residence, in fact, was 141 Mulberry
Street, where he had resided for fifteen years last past.

|

]‘ .

| tunity of having his day in court. It is for the benefit of
|

f Il




KREITLEIN ». FERGER. 39

238 U. 8. Day and McKENNA, JJ., dissenting.

This fact appeared in the directory, and could have easily
been discovered. It was held that the bankrupt did not
use due effort to ascertain the address of the creditor, and
the discharge did not afiect this debt, the court saying:
“I am satisfied that the petitioner, when he made up the
schedules, failed to use due efforts to learn the street
number of the judgment creditor, and that it was owing to
such failure on his part that the judgment creditor received
no notice. Such failure deprives him of the right to a
discharge of such judgment. Columbia Bank v. Birkeit,
174 N. Y. 112, 9 Am. B. R. 481; Sutherland v. Lasher, 41
Mise. 249, 11 Am. B. R. 780, affd., 87 App. Div. 633. It
may be that, in the absence of other evidence, there is a
presumption that the postal authorities would deliver a
letter to the plaintiff addressed, simply, ‘ Mulberry Street,’
without any addition of the street number; but such
presumption cannot prevail as against the positive state-
ment of the plaintiff that he never received such notice.”

It seems to me that the same rule in scheduling creditors
cannot be applied to those who reside in large cities, where
it may be essential in order that the creditor receive notice
that street and number shall be given, as is applied to
creditors residing in small communities where the postal
authorities may be presumed to know the residence of the
creditor by a more general form of address.

If it is sufficient to give the name of the city without
more, the bankrupt, when making out his schedules which
are to be the basis of informing creditors of the proceed-
ings, may have before him the list of his creditors, and the
street and number of their addresses, but being only re-
quired to give the name and residence of the creditor, he
may omit t0 state the street and number, although known.

It is true that in view of the efficiency of the postal
service such notices may reach the creditor, and may in-
form him of the proceedings with the consequent oppor-
tunity to prove his claim; but, because of the omission of
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street and number the notice may fail to reach the creditor,
and the estate may be administered and divided without
his knowledge or any opportunity to participate in the
distribution. It seems to me that the only consistent
conclusion in view of the provisions of the present Bank-
ruptey Act, requires that the consequences of such negli-
gence of the bankrupt be visited upon him and not upon
the innocent creditor. If the notice reaches the creditor,
well and good; but if not, the loss should fall upon him
upon whom the law has placed the burden of complying
with the requirement to duly schedule the debt of each
creditor, so far as known.

It is a question of due diligence in every case, with the
burden of showing such diligence upon the bankrupt, and
there is nothing in this case to show that Kreitlein did not
know of Ferger’s address in Indianapolis, nor is there a
showing of diligence on his part to discover what it actually
was if in faet it was unknown. In view of their former
dealings it is fair to presume that Ferger’s address was
known to Kreitlein.

Obviously, the same rule may not apply to all places
and of course the schedules showing street and number are
only to be complied with so far as practicable. ‘Thus,
failure to look in the city directory of a great city, both
creditor and bankrupt being residents, is not due sched-
uling.” 3 Remington on Bankruptey, p. 2504.

“By far the most important schedule is that of cred-
itors. Its purpose is three-fold: (a) to give the court
information as to the persons entitled to notice, (b) to
inform the trustee as to the claims against the estate and
the considerations on which they rest, and (¢) to an extent
at least, to limit the effect of the bankrupt’s discharge to
parties to the proceedings. It follows that the require-
ments of the statute . . . should be strictly ob-
served. . . . The names of creditors should be
written with care. . . . Even greater care should be
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observed in addresses. Schedules are defective if they do
not contain the addresses of creditors, stating street and
number, in case the creditors reside in large cities, or
unless the schedules show that after diligent effort no
better addresses can be obtained. If the residence cannot
be ascertained, that fact must be stated, and the proper
practice requires that the bankrupt shall state what ef-
forts he has made to ascertain the residence.” Collier
on Bankruptey, 9th ed., p. 234. To the same effect is
1 Loveland on Bankruptcy, 4th ed. 374.

It seems to me that in this case there is an utter lack of
that diligence to ascertain and state the residence of the
creditor which is required to give the discharge the effect
of barring this claim.

Indianapolis is a large city. The imperfectly addressed
notice never reached Ferger. Moreover Kreitlein had
probable knowledge of Ferger’s true address or might have
obtained it by the exercise of due diligence. In my opinion
the judgment of the Indiana court should be affirmed.

Mg. JusTicE McKENNA concurs in this dissent.

MALLINCKRODT CHEMICAL WORKS ». STATE
OF MISSOURI, AT THE RELATION OF JONES,
CIRCUIT ATTORNEY OF CITY OF ST. LOUIS.

ERROR TO THE SUPREME COURT OF THE STATE OF
MISSOURI.

No. 187. Argued March 10, 1915.—Decided June 1, 1915.

If it appears from the opinion of thetrial court, that the question of equal
protection, under the Fourteenth Amendment, was treated as suffi-
clently raised and specifically dealt with adversely to plaintiff in error,
jurisdiction is conferred on this court under § 237, Judicial Code.
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Any one seeking to set aside a state statute as repugnant to the Federal
Constitution, must show that he is within the class with respect to
whom the act is unconstitutional and that the alleged unconstitu-
tional features injure him. Plymouth Coal Co. v. Pennsylvania, 232
U. S. 531.

This court will not pass upon the definition of disputed terms in a state
statute where that point is not of consequence to plaintiff in error,
as in a case where refusal to file a prescribed statement, was based
on the general theory that no statement of any kind need be made
and not upon the ground of ambiguity of any of the terms used. So
held as to the expression “trust certificates” in § 10322, Missouri
Rev. Stat. 1909.

In advance of any construction of a statute by the courts of the enact-
ing State, this court assumes that those courts will give the act such
a construction as will render it consistent with constitutional limita-
tions. Bechtel v. Wilson, 204 U. S. 36.

Objections to the constitutionality of a state statute requiring the filing
of an affidavit on the ground that the preseribed form in the statute
is not exactly adapted to every corporation and that the state officers
have construed the statute as not permitting any alterations, are too
frivolous to need serious attention. In this case neither the statute
nor official caution reasonably admits of the construction contended
for.

While classification must be reasonable and corporations may not be
arbitrarily selected for subjection to a burden to which individuals
would as appropriately be subject, there is a reasonable basis for
classifying corporations on account of their peculiar attributes
in regard to participation in prohibited trusts and combina-
tions.

Section 10322, Missouri Rev. Stat. 1909, requiring officers of corpora-
tions to annually file with the Secretary of State, an affidavit in form
as preseribed in the statute setting forth the non-participation of the
corporation in any pool, trust, agreement or combination under
penalty of forfeiture of charter or right to do business in the State
is not unconstitutional as depriving the corporation of its property
without due process of law or as denying them equal protection of
the law on account of any reason involved in this case.

249 Missouri, 702, affirmed.

THE facts, which involve the constitutionality under the
Fourteenth Amendment of a statute of Missouri re-
quiring corporations to file annually an affidavit of non-

e
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participation in trusts and combinations, are stated in
the opinion.

Mr. Shepard Barclay, with whom Mr. S. Mayner Wal-
lace and Mr. William R. Orthwein were on the brief, for
plaintiff in error:

The requirement as to trust certificates is not due
process.

The requirement as to date of incorporation is impossi-
ble of compliance, and hence is not due process.

The requirement of venue and jurat in  County,” when
defendant is not domiciled in any county, is not due
process.

An unfounded diserimination by presumption of guilt
against persons managing corporations while other indi-
viduals and partnerships, in like business, and like cir-
cumstances, are exempt therefrom amounts to denial of due
process of law.

In support of these contentions, see 26 Am. & Eng.
Enec. 2d ed., 656; 30 id. 1161; Barhydt v. Alexander, 59
Mo. App. 192; Brown v. Billington, 163 Pa. St. 76; S. C.,
43 Am. St. 780; Brown v. Jacobs Co., 115 Georgia, 429;
Bishop, Stat. Crimes, 2d ed., § 41; In re Coe, 183 Fed. Rep.
745; Collins v. Kentucky, 234 U. S. 638; Const’'n Missouri,
1875, art. 2, §23; id. art. 9, §§ 20-25; Counselman v.
Hiicheock, 142 U. S. 547; Connolly v. Pipe Co., 184 U. S.
556; Edelstein v. United States, 149 Fed. Rep. 642; Ex
parte Gauss, 223 Missouri, 285; Glickstetn v. United
States, 222 U. 8. 141; Gracey v. St. Louts, 213 Missouri, 384;
Gulf Ry. v. Ellis, 165 U. 8. 150; Harvester Co. v. Kentucky,
234 U. 8. 223; International Harvester Co. v. Kentucky, 234
U. 8. 223, 591; Insurance Co. v. Carnell, 110 Fed. Rep. 823;
Maxwell, Interp. Stats., 4th ed., 577-8; Mo. Pac. Ry. v.
Tucker, 230 U. S. 340; In re Nachman, 114 Fed. Rep. 996;
Paddock v. Railway, 155 Missouri, 537; People v. O’ Brien,
176 N. Y. 261; Rev. Stat. Mo. 1909, §§ 3508, 10325;
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Raymond v. Chicago Co., 207 U. S. 20; In re Reboulin, 165
Fed. Rep. 246; Railway Co. v. Taylor, 198 Fed. Rep. 159;
Southern Ry. v. Greene, 216 U. S. 412; Soon Hing v.
Crowley, 113 U. 8. 709; State v. Skillman, 209 Missouri, 408;
State v. Campbell, 210 Missouri, 202; State v. Warner, 220
Missouri, 23; State v. Dillon, 87 Missouri, 490; State v.
Simmons Hardware Co., 109 Missouri, 118; State v. Young,
119 Missouri, 495; State v. Naughton, 221 Missouri, 425;
State v. Ashbrook, 154 Missouri, 395; State v. Ry. Co., 146
Missouri, 175; Steffen v. St. Louis, 135 Missouri, 44;
Wilmington City Ry. v. Taylor, 198 Fed. Rep. 159; Ex parte
Young, 209 U. S. 123.

Mr. Lee B. Ewing, Assistant Attorney-General of the
State of Missouri, with whom Mr. John T. Barker,
Attorney-General of the State of Missouri, Mr. Wm. M.
Fiich, Assistant Attorney-General of the State of Missouri,
and Mr. Shrader P. Howell were on the brief, for defendant
in error:

Only Federal questions will be considered by this court
in reviewing judgments of a state court. Waters-Pierce
Co. v. Texas, 212 U. S. 86, 112; Chicago Ins. Co. v. Needles,
113 U. S. 574, 581; Barbier v. Connelly, 113 U. S. 27-32;
Armour v. Lacy, 200 U. S. 226, 236.

Whether a state statute is repugnant to the state con-
stitution, does not present a Federal question; the decision
of such question belongs wholly to the state court, and its
decision is binding on this court. Re Kemmler, 136 U. S.
436, 447; Rassmussen v. Idaho, 181 U. S. 198; Merchants
Bank v. Pennsylvania, 167 U. 8. 461; Layton v. Missourt,
187 U. S. 356, 361; Morley v. Lake Shore Ry., 146 U. S.
162, 167.

The proper construction to be given a state statute and
the determination of its terms is a matter for the state
courts and presents no Federal question. This court will
be bound by the interpretation, application and scope of a
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state statute, given by the state court of last resort.
Louistana v. Pelsbury, 105 U. S. 278, 294; Phenix Ins.
Co. v. Gardner, 11 Wall. 204; Morley v. Lake Shore Ry., 146
U. S. 162, 166; Standard Ol Co. v. Tennessee, 217 U. S.
413; Smiley v. Kansas, 196 U. 8. 447, 454; Waters-Pierce
Ol Co. v. Texas, 177 U. S. 28, 42; Cargill Co. v. Minne-
sota, 180 U. S. 452, 466; International Harvester Co. v.
Missourt, 173 U. S. 99, 107; Hartford Ins. Co. v. Railroad
Co., 175 U. 8. 91, 100; Enfield v. Jordon, 119 U. S. 680;
International Harvester Co. v. Missours, 234 U. 8. 199;
Hammond Pkg. Co. v. Arkansas, 212 U. S. 343.

This court will accept as conclusive the findings of fact
made by the state court in this case, and will also accept
the finding that such facts constituted a violation of the
law as construed by the state court of last resort. Waters-
Pierce Co. v. Texas, 212 U. S. 86, 97, 106; Thayer v. Spratt,
189 U. S. 346, 353; Egan v. Hart, 165 U. S. 188; Smiley v.
Kansas, 196 U. S. 447, 454; Gardner v. Bonesteel, 180
U. S. 162; Christman v. Miller, 197 U. S. 313; Chapman v.
Bigelow, 206 U. 8. 41.

The authority of the General Assembly of the State to
pass laws prohibiting agreements or combinations in
restraint of trade, or the carrying out in the State of such
agreements or combinations, is absolute and complete.
International Harvester Co. v. Missourr, 234 U. S. 199, 210;
Berea College v. Kentucky, 211 U. S. 45, 53; Waters-Prerce
Co. v. Texas, 212 U. 8. 86; Same v. Same, 177 U. S. 28;
Standard 01l Co. v. Tennessee, 217 U. 8. 415; Nat'l Cotton
Ol Co. v. Texas, 197 U. S. 115; Smiley v. Kansas, 196
U. 8. 447; Carroll v. Greenwich Ins. Co., 199 U. 8. 410.

The State has the absolute right and power to prescribe
punishment for violations of her anti-trust laws. Inter-
national Harvester Co. v. Missouri, 234 U. S. 199; Waters-
Pierce Co. v. Texas, 212 U. 8. 86, 111; Coffey v. Harlan Co.,
204 U. S. 659; Nat’l Cotton Oil Co. v. Texas, 197 U. 8. 115;
Repley v. Texas, 193 U. S. 504; Ohio v. Lloyd, 194 U. S.
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445; Marvin v. Trout, 199 U. S. 212; Ry. Co. v. Hume, 115
18] S 512; Tel. Co. v. Indiana, 165U S. 304; Standard 01l
Co. v. Mzssoum 224 U. S. 270.

When a state court decides a case upon two grounds—
one Federal and one non-federal, this court will not disturb
the judgment if the non-federal ground, fairly construed,
sustains the decision. Berea College v. Kentucky, 211
U. S. 45, 53; Murdock v. Memphis, 20 Wall. 590, 636;
Eustis v. Bolles, 150 U. 8. 301; Gules v. Teasley, 193 U. S.
146, 160; Allen v. Arguimbau, 198 U. S. 149.

The presumption is always in favor of the validity of a
state statute. Railroad Co. v. May, 194 U. S. 267; Erb v.
Marasch, 177 U. 8. 584; Fisher v. St. Lous, 194 U. S.
361, 371; Railroad Co. v. Richmond, 96 U. S. 521, 529.

Before a state statute will be annulled by this court as
arbitrary or unreasonable and, therefore, in violation of
the Federal Constitution, or of the amendments thereto, it
must clearly appear to be in violation thereof. Carroll v.
Greenwich Ins. Co., 199 U. S. 401, 411; International
Harvester Co. v. Missourt, 234 U. S. 199, 210; Bachtel v.
Wilson, 204 U. S. 36.

The State has extremely wide latitude and great power
in providing classes which may be subject to legislative
enactment, regulation or control, and discretion, when
exercised by a State in such matters, will be enforced un-
less the enforcement thereof would be extremely unjust
and clearly in violation of some provision of the Federal
Constitution. Such classification may, within certain
degrees, discriminate to great length and still be valid
under the Federal Constitution. Infernational Harvester
Co. v. Missourt, 234 U. S. 199, 210; Standard 0l Co. v.
Tennessee, 217 U. 8. 420; A., T. & S. F. Ry. v. Matthews,
174 U. S. 96, 106; Hammond Pkg. Co. v. Arkansas, 212
U. 8. 343; Clark v. Kansas City, 176 U. S. 114, 120;
Home Tel. Co. v. Los Angeles, 211 U. S. 265, 277.

The immunity clause of the Fourteenth Amendment
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is purely personal; it has been held that an attorney cannot
raise the question for the witness. Hale v. Henkel, 201
Missouri, 43, 70; Brown v. Walker, 161 U. S. 596; Best on
Evidence, 9th ed., p. 113; 3 Taylor on Evidence, § 1453;
1 Greenleaf on Evidence, 16th ed., § 469d; Philips on
Evidence, 4th Am. ed., p. 935; Starkie on Evidence, 10th
Am. ed., p. 4; Wigmore on Evidence, § 2263; Common-
wealth v. Shaw, 4 Cush. 594; State v. Wentworth, 65 Maine,
234, 241.

The Supreme Court of Missouri has approved all ques-
tions of procedure in the case at bar. State v. Mal-
linckrodt Chemical Works, 249 Missouri, 702; Tex. & N. O.
R.R.v. Miller, 221 U. 8. 408, 416.

If the decision of the Missouri Supreme Court has
accorded plaintiff in error every right, benefit and privi-
lege guaranteed to it by the United States Constitution,
then the judgment must be affirmed by this court. Berea
College v. Kentucky, 211 U. 8. 45, 53.

The equal protection of the law as guaranteed by the
Fourteenth Amendment, is satisfied if the law applies
equally to all persons in like situation and conditions.
Chicago &c. R. R. Co. v. Iowa, 94 U. 8. 155, 163; Interna-
ttonal Harvester Co. v. Missourt, 234 U. S. 199, 210-214;
Duncan v. Missourt, 152 U. S. 382; German Alliance Ins. Co.
v. Hale, 219 U. S. 307; Williams v. Arkansas, 217 U. S. 79;
Mutual Loan Co. v. Martel, 222 U. 8. 225, 233; Aluminum
Co.v. Rumsey, 222 U. S. 251, 255.

Due process of law has been given the plaintiff in
error under the Missouri statutes and the proceedings
involved in the case at bar as fully as is guaranteed to it
by the Federal Constitution; it has been given its day in
court after due notice. Hammond Pkg. Co. v. Arkansas,
212 U. 8. 322, 350; N. & S. Turnpike Co. v. Virginia, 225
U. S. 264, 270; Twining v. New Jersey, 211 U. 8. 79; Stand-
ard Ol Co. v. Missourt, 224 U. S. 270; Jordan v. Common-
wealth, 225 U. 8. 167; Jacob v. Roberts, 223 U. S. 261;
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American Land Co. v. Zeiss, 219 U. S. 47; Paddell v. New
York, 211 U. 8. 446, 450; Blinn v. Nelson, 222 U. S. 1.

No provision of the Federal Constitution is violated by
the Missouri statute, which requires an affidavit of
innocence to be furnished by all domestic corporations in
Missouri when such affidavit is not required by persons or
partnerships engaged in the same or similar lines of
business with such corporations. Mutual Loan Co. v.
Martel, 222 U. 8. 225, 233; International Harvester Co. v.
Massourt, 234 U. S. 199, 210; Berea College v. Kentucky,
211 U. 8. 45, 53; Hammond Pkg. Co. v. Arkansas, 212 U. S.
322, 343; German Alliance Ins. Co. v. Hale, 219 U. S. 307.

The Supreme Court of Missouri, on appeal, is confined
to the matters presented in the first instance to the lower
court, and also to the theory of the case as presented to
the lower court. Ice Co. v. Kuhlmann, 238 Missouri, 685,
705; State ex rel. McQuillin, 246 Missouri, 586, 592;
Dougherty v. Dougherty, 239 Missouri, 649, 659.

A constitutional question which may have been raised
by demurrer or answer, and not so raised, but presented to
the lower court for the first time by motion in arrest is
raised out of time and does not confer jurisdiction on the
Supreme Court. Dubowsky v. Binggeli, 258 Missouri, 197,
202; Howell v. Sherwood, 242 Missouri, 513.

Mg. Justick PiTNEY delivered the opinion of the court.

This was an action brought by the State of Missouri,
at the relation of the Circuit Attorney of the City of St.
Louis, against the Mallinckrodt Chemical Works (a
Missouri corporation), to forfeit its charter for failure of
its officers to file with the Secretary of State in the year
1910 the affidavit prescribed by § 10322, Missouri Rev.
Stat. 1909, setting forth the non-participation of defendant
in any pool, trust, agreement, combination, etc. The
Supreme Court of the State affirmed a judgment of for-
feiture (249 Missouri, 702), and the case is brought here
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upon the contention that the statute as thus enforced is
repugnant to the Fourteenth Amendment of the Con-
stitution of the United States in that it denies to de-
fendant and its managing officers the equal protection
of the laws and deprives them of property without due
process of law.

There is a motion to dismiss, based upon the ground
that the Federal questions here set up were not raised
in the trial court, or in the Supreme Court of the State,
with sufficient definiteness to comply with § 237, Jud. Code
(Act of March 3, 1911, c¢. 231, 36 Stat. 1087, 1156.) It
appears, however, from the opinion of the Supreme Court
(249 Missouri, 704 (8), 733), that the question of equal
protection under the Fourteenth Amendment was treated
as being sufficiently raised, and was specifically dealt
with and ruled against plaintiff in error. This is sufficient
to confer jurisdiction upon this court, and the motion to
dismiss must be denied. Nor. Car. R. R. v. Zachary,
232 U. 8. 248, 257.

Section 10322, Missouri Rev. Stat. 1909 (enacted in
this form in 1907, Laws, p. 374), is set forth in full in the
margin.! It forms part of Article IIT of chapter 98, which

1Skc. 10322. SECRETARY OF STATE TO MAKE INQUIRY-—FORM OF
AFFIDAVIT.—It shall be the duty of the secretary of state, on or about
the first day of July of each year, to address to the president, secretary
or managing officer of each incorporated company in this State, a letter
of inquiry as to whether the said corporation has all or any part of its
business or interest in or with any trust, combination or association of
persons or stockholders, as named in the preceding provisions of
article I of this chapter, and to require an answer, under oath, of the
president, secretary or managing officer of said company. A form of
affidavit shall be enclosed in said letter of inquiry, as follows:

AFFIDAVIT.
State of Missouri, |
County of A
I, ——, do solemnly swear that I am the —— (president, secretary
or managing officer) of the corporation known and styled —, duly
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