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SUPREME COURT OF THE UNITED STATES.

ArroTMENT OF JusTicEs, OctoBER 19, 1914.1

OrpER: There having been an Associate Justice of this
court appointed since the adjournment of the last term,

It is ordered that the following allotment be made of the
Chief Justice and Associate Justices of this court among
the circuits agreeably to the act of Congress in such case
made and provided, and that such allotment be entered
of record, viz.:

For the First Circuit, OLiver WENDELL HoLMES,
Associate Justice.

For the Second Circuit, CHARLES E. HuGHES, Associate
Justice.

For the Third Circuit, ManrLon Prrney, Associate
Justice.

For the Fourth Circuit, Epwarp D. Wairg, Chief
Justice.

For the Fifth Circuit, Josera R. Lamar, Associate
Justice.

For the Sixth Circuit, WirLiam R. Day, Associate
Justice.

For the Seventh Circuit, JaMes C. McREYNOLDS,
Associate Justice.

For the Eighth Circuit, WiLLis VAN DEVANTER, Asso-
ciate Justice.

For the Ninth Circuit, Josepr McKENNA, Associate
Justice.

t For previous allotment see 234 U. 8., p. iv.
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The Kansas statute declaring it a misdemeanor punishable by fine or
imprisonment for an employer to require an employé to agree not
to become or remain a member of any labor organization during the
time of the employment, so far as it applies to such a case as the
present, where an employé at will, a man of full age and understand-
ing, was merely required to freely choose whether he would give up
his position of employment or would agree to refrain from associa-
tion with the union while so employed, the case being free from any
element of coercion or undue influence; held, repugnant to the “due
process’’ clause of the Fourteenth Amendment.

Adair v. United States, 208 U. 8. 161, followed to the effect that it is
the constitutional right of an employer to dispense with the services
of an employé because of his membership in a labor union, just as

it is the constitutional right of an employé to quit the service of an
employer who employs non-union men.

Under constitutional freedom of contract, whatever either party has
the right to treat as sufficient ground for terminating the employ-
ment where thére is no stipulation on the subject he has the right
to provide against by insisting that a stipulation respecting it shall
be a sine qua non of the inception of the employment or of its con-
tinuance if terminable at will.
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Included in the right of personal liberty and the right of private prop-
erty—partaking of the nature of each—is the right to make con-
tracts for the acquisition of property, chief among which is that of
personal employment by which labor and other services are ex-
changed for money or other forms of property.

A State cannot, by designating as ‘‘coercion” conduct which is not
such in truth, render eriminal any normal and essentially innocent
exercise of personal liberty; for to permit this would deprive the Four-
teenth Amendment of its effective force in this respect.

When a party appeals to this court for the protection of rights secured
to him by the Federal Constitution, the decision is not to depend
upon the form of the state law, nor even upon its declared purpose,
but rather upon its operation and effect as applied and enforced by
the State; and upon these matters this court cannot in the proper
performance of its duty yield its judgment to that of the state court.

A statutory provision which is not a legitimate police regulation can-
not be made such by being placed in the same act with a police regu-
lation, or by being enacted under a title that declares a purpose
which would be a proper object for the exercise of that power.

It being self-evident that, unless all things are held in common, some
persons must have more property than others, it is from the nature
of things impossible to uphold freedom of contract and the right of
private property without at the same time recognizing as legitimate
those inequalities of fortune that are the necessary result of the
exercise of those rights.

The Fourteenth Amendment recognizes ‘“liberty” and ‘““property” as
co-existent human rights and debars the States from any unwar-
ranted interference with either.

Since a State may not strike down the rights of liberty or property
directly, it may not do so indirectly, as by declaring in effect that
the public good requires the removal of those inequalities that are
but the normal and inevitable result of the exercise of those rights,
and then invoking the police power in order to remove the inequali-
ties, without other object in view.

The Fourteenth Amendment debars the States from striking down per-
sonal liberty or property rights or materially restricting their normal
exercise, excepting so far as may be incidentally necessary for the
accomplishment of some other and paramount object and one that
concerns the public welfare. The mere restriction of liberty or of
property rights cannot of itself be denominated ““public welfare”
and treated as a legitimate object of the police power; for such restric-
tion is the very thing that is inhibited by the Amendment.
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Without intimating anything inconsistent with the right of individuals
to join labor unions, or questioning the legitimacy of such organiza-
tions so long as they conform to the laws of the land as others are
required to do, held, that the individual has no inherent right to
join a labor union and still remain in the employ of one who is un-
willing to employ a union man any more than the same individual
has a right to join the union without the consent of that organiza-
tion.

There may not be one rule of liberty for the labor organization or its
members and a different and more restrictive rule for employers.
The employé’s liberty of making contracts does not include a liberty
to procure employment from an unwilling employer or without a
fair understanding. Nor may the employer be foreclosed by legisla-
tion from exercising the same freedom of choice that is accorded to

the employé.

To ask a man to agree in advance to refrain from affiliation with the
union while retaining a certain position of employment is not to ask
him to give up any part of his constitutional freedom. He is free
to decline the employment on those terms, just as the employer may
decline to offer employment on any other; and, having accepted
employment on those terms, the employé is still free to join the
union when the period of employment expires, or, if employed at
will, then at any time upon simply quitting the employment; and if
bound by his own agreement to refrain from joining during a stated
period of employment he is in no different situation from that which
is necessarily incident to term contracts in general.

Constitutional -freedom of contract does not mean that a party is to
be as free after making a contract as before; he is not free to break
it without accountability.

Freedom of contract, from the very nature of the thing, can be enjoyed
only by being exercised; and each particular exercise of it involves
making an engagement which if fulfilled prevents for the time any
inconsistent course of conduct.

87 Kansas, 752, reversed.

TuE facts, which involve the constitutionality under
the due process clause of the Fourteenth Amendment of
the statute of Kansas of 1909, making it unlawful for
employers to coerce, require or influence employés not to
join or remain members of labor organizations, are stated
in the opinion.
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Mr. R. R. Vermilion and Mr. W. F. Evans for plaintiff
in error:

The statute amounts to deprivation of liberty and prop-
erty without due process of law, and also to a denial of
due process of law.

The statute is not a proper exercise of the police power.

In support of these contentions see, Adair v. United
States, 208 U. S. 161; A., T. & S. F. Ry. v. Brown, 80
Kansas, 312; Coffeyville Brick Co. v. Perry, 69 Kansas, 297;
Gillespie v. People, 188 Tllinois, 176; Goldfield Mines Co. v.
Goldfield Miners’ Union, 159 Fed. Rep. 514; Lochner v.
New York, 198 U. S. 45; People v. Marcus, 185 N. Y. 257;
State v. Coppage, 87 Kansas, 752; State v. Daniels, 136
N. W. Rep. 584; State v. Julow, 129 Missouri, 163; State
v. Kreutzberg, 114 Wisconsin, 530; Cotting v. Kansas City
Stock Yards, 183 U. S. 112; Connolly v. Union Sewer Pipe
Co., 184 U. 8. 558; G., C. & S. F. Ry. v. Ellis, 165 U. S.
151; State v. Haun, 61 Kansas, 154.

Mr. John S. Dawson, Attorney General of the State of
Kansas, and Mr. J. I. Sheppard for defendant in error:

The Kansas statute does not violate the Fourteenth
Amendment but seeks further to guarantee and protect
the privileges and immunities of citizens of the United
States. In harmony with the Fourteenth Amendment, the
State of Kansas has said, in effect, that employers must
not attempt to abridge the privilege of their employés to
affiliate themselves with labor unions or meddle with or
deprive them of their liberty to affiliate with such unions.
They must not attempt by coercion to deprive them of
their property—their financial interest in the insurance
provided for their wives and children by such labor union.
The State of Kansas will not fold its hands and sit idly
by while employers seek to oppress and coerce their em-
ployés and reduce them to a state of peonage. Nor will
the State withhold from a poor switchman equal protection
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of its laws. See §§ 5508-10, Rev. Stat., prohibiting con-
spiracies to oppress any citizen of the United States.

1If all men are to be equal within the law, as provided
for in the Fourteenth Amendment; if the laboring man
is to be the equal of the corporate officer; if the wage earner
is to be the equal of his employer; if the poor man is to be
the equal of the rich man; if that amendment is not to be
distorted into a rod of oppression, then the law under
which this prosecution was based is in furtherance of that
amendment and not in derogation thereof.

In Arthur v. Oakes, 11 C. C. A. 209, 24 1. R. A. 414,
Judge Harlan in his opinion held that as a general rule
it is the right of every man to work for whom and when
he pleases, and when he is ready to quit the service of his
company he may do so. But this right of contract to quit
work is not unlimited, but has its recognized exceptions.
One of the exceptions to this rule, that the employé may
quit the service of his employer when he likes, is, that em-
ployés cannot combine and conspire to quit the service
of an employer, when the object and manifest intention is
to injure the business of the employer.

The law of Arthur v. Oakes is the law of every State to-
day, so it will be seen that this right to dispose of one’s
labor and capital as one pleases, relied upon by the plain-
tiff in error, is not without its recognized exceptions.

If the law in Arthur v. Oakes, there applied in favor of
the corporation, is to be here applied in favor of the labor
organization and its members, then the Kansas statute
is eonstitutional. The only way to declare the law in the
present case invalid is to say that in the eyes of the law
the corporation is superior to the labor union, the poor
man’s organization. This is not the equality spoken of
in the Fourteenth Amendment. Coffeyville Brick Co. v.
Perry, 69 Kansas, 297, is no longer recognized as Kansas
law and it can be distinguished.

There are differences between chapter 120 of the Laws
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of Kansas of 1897, held unconstitutional in the Perry Case,
and chapter 222 of the Laws of Kansas of 1903, which is
herein questioned, to justify this court in upholding it;
while the law of 1897 was rightly held unconstitutional in
the Perry Case, the law here under review may be upheld
as valid because the two laws are substantially different.

Similar cases, such as Doremus v. Hennessey, 176 Illinois,
608; State v. Julow, 129 Missouri, 163; Gillespie v. People,
188 Illinois, 176; Zillmer v. Kreutzberg, 114 Wisconsin, 530;
People v. Marcus, 185 N. Y. 257; Adair v. United States,
208 U. S. 175; Mines Company v. Miners’ Union, 159
Fed. Rep. 514, can be distinguished.

Mg. JusTickE PrrneY delivered the opinion of the court.

In a local court in one of the counties of Kansas, plain-
tiff in error was found guilty and adjudged to pay a fine,
with imprisonment as the alternative, upon an information
charging him with a violation of an act of the legislature
of that State, approved March 13, 1903, being Chap. 222
of the session laws of that year, found also as §§ 4674 and
4675, Gen. Stat. Kansas 1909. The act reads as follows:
AN Acr to provide a penalty for coercing or influencing

or making demands upon or requirements of employés,

servants, laborers, and persons seeking employment.
““ Be it Enacted, etc.:

“SeEcrioN 1. That it shall be unlawful for any individual
or member of any firm, or any agent, officer or employé
of any company or corporation, to coerce, require, demand
or influence any person or persons to enter into any agree-
ment, either written or verbal, not to join or become or
remain a member of any labor organization or association,
as a condition of such person or persons securing employ-
ment, or continuing in the employment of such individual,
firm, or corporation.

“Sec. 2. Any individual or member of any firm or any
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agent, officer or employé of any company or corporation
violating the provisions of this act shall be deemed guilty
of a misdemeanor, and upon conviction thereof shall be
fined in a sum not less than fifty dollars or imprisoned in
the county jail not less than thirty days.”

The judgment was affirmed by the Supreme Court of
the State, two justices dissenting (87 Kansas, 752), and
the case is brought here upon the ground that the statute,
as construed and applied in this case, is in conflict with
that provision of the Fourteenth Amendment of the Con-
stitution of the United States which declares that no State
shall deprive any person of liberty or property without
due process of law.

The facts, as recited in the opinion of the Supreme
Court, are as follows: About July 1, 1911, one Hedges was
employed as a switchman by the St. Louis & San Fran-
cisco Railway Company, and was a member of a labor
organization called the Switchmen’s Union of North
America. Plaintiff in error was employed by the railway
company as superintendent, and as such he requested
Hedges to sign an agreement, which he presented to him
in writing, at the same time informing him that if he did
not sign it he could not remain in the employ of the com-
pany. The following is a copy of the paper thus presented:

Fort Scott, Kansas, - —, 1911,
Mr. T. B. Coppage, Superintendent Frisco Lines, Fort
Scott:

We, the undersigned, have agreed to abide by your re-
quest, that is, to withdraw from the Switchmen’s Union,
while in the service of the Frisco Company.

(Signed)

Hedges refused to sign this, and refused to withdraw
from the labor organization. Thereupon plaintiff in error,
as such superintendent, discharged him from the service
of the company.
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At the outset, a few words should be said respecting the
construction of the act. It uses the term ‘‘coerce,” and
some stress is laid upon this in the opinion of the Kansas
Supreme Court. But, on this record, we have nothing
to do with any question of actual or implied coercion or
duress, such as might overcome the will of the employé
by means unlawful without the act. In the case before us,
the state court treated the term ‘‘coerce’ as applying to
the mere insistence by the employer, or its agent, upon its
right to preseribe terms upon which alone it would consent
to a continuance of the relationship of employer and em-
ployé. In this sense we must understand the statute to
have been construed by the court, for in this sense it was
enforced in the present case; there being no finding, nor
any evidence to support a finding, that plaintiff in error
was guilty in any other sense. The entire evidence is in-
cluded in the bill of exceptions returned with the writ of
error, and we have examined it to the extent necessary in
order to determine the Federal right that is asserted
(Southern Pacific Co. v. Schuyler, 227 U. S. 601, 611, and
cases cited). There is neither finding nor evidence that
the contract of employment was other than a general or
indefinite hiring, such as is presumed to be terminable
at the will of either party. The evidence shows that it
would have been to the advantage of Hedges, from a
pecuniary point of view and otherwise, to have been per-
mitted to retain his membership in the union, and at the
same time to remain in the employ of the railway com-
pany. In particular, it shows (although no reference is
made to this in the opinion of the court) that as a member
of the union he was entitled to benefits in the nature of
insurance to the amount of fifteen hundred dollars, whick
he would have been obliged to forego if he had ceased to
be a member. But, aside from this matter of pecuniary
interest, there is nothing to show that Hedges was sub-
jected to the least pressure or influence, or that he was not
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a free agent, in all respects competent, and at liberty to
choose what was best from the standpoint of his own in-
terests. Of course, if plaintiff in error, acting as the repre-
sentative of the railway company, was otherwise within
his legal rights in insisting that Hedges should elect
whether to remain in the employ of the company or to
retain his membership in the union, that insistence is not
rendered unlawful by the fact that the choice involved a
pecuniary sacrifice to Hedges. Silliman v. Unsted States,
101 U. S. 465, 470, 471; Hackley v. Headley, 45 Michigan,
569, 576; Emery v. Lowell, 127 Massachusetts, 138, 141;
Custin v. City of Viroqua, 67 Wisconsin, 314, 320. And if
the right that plaintiff in error exercised is founded upon
a constitutional basis it cannot be impaired by merely
applying to its exercise the term ‘‘coercion.” We have
to deal, therefore, with a statute that, as construed and
applied, makes it a criminal offense punishable with fine
or imprisonment for an employer or his agent to merely
presecribe, as a condition upon which one may secure cer-
tain employment or remain in such employment (the em-
ployment being terminable at will), that the employé shall
enter into an agreement not to become or remain a member
of any labor organization while so employed; the employé
being subject to no incapacity or disability, but on the
contrary free to exercise a voluntary choice.

In Adair v. United States, 208 U. S. 161, this court had
to deal with a question not distinguishable in principle
from the one now presented. Congress, in § 10 of an act
of June 1, 1898, entitled ‘“An Act concerning carriers
engaged in interstate commerce and their employés”
(e. 370, 30 Stat. 424, 428), had enacted ‘‘ That any em-
ployer subject to the provisions of this Act and any officer,
agent, or receiver of such employer who shall require any
employé, or any person seeking employment, as a con-
dition of such employment, to enter into an agreement,
either written or verbal, not to become or remain a member
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of any labor corporation, association, or organization; or
shall threaten any employé with loss of employment, or
shall unjustly discriminate against any employé because
of his membership in such a labor corporation, association,
or organization . . . 1is hereby declared to be guilty
of a misdemeanor, and, upon conviction thereof !
shall be punished for each offense by a fine of not less than
one hundred dollars and not more than one thousand dol-
lars.” Adair was convicted upon an indictment charging
that he, as agent of a common carrier subject to the pro-
visions of the Aet, unjustly discriminated against a certain
employé by discharging him from the employ of the car-
rier because of his membership in a labor organization.
The court held that portion of the Aet upon which the
conviction rested to be an invasion of the personal liberty
as well as of the right of property guaranteed by the Fifth
Amendment, which declares that no person shall be de-
prived of liberty or property without due process of law.
Speaking by Mr. Justice Harlan, the court said (208 U. S.,
p. 174): “While, as already suggested, the right of liberty
and property guaranteed by the Constitution against
deprivation without due process of law, is subject to such
reasonable restraints as the common good or the general
welfare may require, it is not within the functions of gov-
ernment—at least in the absence of contract between the
parties—to compel any person in the course of his business
and against his will to accept or retain the personal serv-
ices of another, or to compel any person, against his will,
to perform personal services for another. The right of a
person to sell his labor upon such terms as he deems proper
is, in its essence, the same as the right of the purchaser of
labor to prescribe the conditions upon which he will aceept
such labor from the person offering to sell it. So the right
of the employé to quit the service of the employer, for
whatever reason, is the same as the right of the employer,
for whatever reason, to dispense with the services of such
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employé. It was the legal right of the defendant Adair—
however unwise such a course might have been—to dis-
charge Coppage [the employé in that case] because of his
being a member of a labor organization, as it was the legal
right of Coppage, if he saw fit to do so—however unwise
such a course on his part might have been—to quit the
service in which he was engaged, because the defendant
employed some persons who were not members of a labor
organization. In all such particulars the employer and
the employé have equality of right, and any legislation
that disturbs that equality is an arbitrary interference with
the liberty of contract which no government can legally
justify in a free land.”

Unless it is to be overruled, this decision is controlling
upon the present controversy; for if Congress is prevented
from arbitrary interference with the liberty of contract
because of the ‘“‘due process” provision of the Fifth
Amendment, it is too clear for argument that the States
are prevented from the like interference by virtue of the
corresponding clause of the Fourteenth Amendment; and
hence if it be unconstitutional for Congress to deprive an
employer of liberty or property for threatening an em-
ployé with loss of employment or discriminating against
him because of his membership in a labor organization,
it is unconstitutional for a State to similarly punish an
employer for requiring his employé, as a condition of
securing or retaining employment, to agree not to become
or remain a member of such an organization while so em-
ployed.

It is true that, while the statute that was dealt with in
the Adair Case contained a ‘clause substantially identical
with the Kansas act now under consideration—a clause
making it a misdemeanor for an employer to require an
employé or applicant for employment, as a condition of
such employment, to agree not to become or remain a
member of a labor organization,—the conviction was
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based upon another clause, which related to discharging
an employé because of his membership in such an organiza-
tion; and the decision, naturally, was confined to the case
actually presented for decision. In the present case, the
Kansas Supreme Court sought to distinguish the Adair
decision upon this ground. The distinction, if any there
be, has not previously been recognized as substantial, so
far as we have been able to find. The opinion in the Adair
Case, while carefully restricting the decision to the precise
matter involved, cited (208 U. S. on page 175), as the first
in order of a number of decisions supporting the conclusion
of the court, a case (People v. Marcus, 185 N. Y. 257), in
which the statute denounced as unconstitutional was in
substance the counterpart of the one with which we are
now dealing.

But, irrespective of whether it has received judicial
recognition, is there any real distinction? The constitu-
tional right of the employer to discharge an employé be-
cause of his membership in a labor union being granted,
can the employer be compelled to resort to this extreme
measure? May he not offer to the employé an option,
such as was offered in the instant case, to remain in the
employment if he will retire from the union; to sever the
former relationship only if he prefers the latter? Granted
the equal freedom of both parties to the contract of em-
ployment, has not each party the right to stipulate upon
what terms only he will consent to the inception, or to the
continuance, of that relationship? And may he not in-
sist upon an express agreement, instead of leaving the
terms of the employment to be implied? Can the legisla-
ture in effect require either party at the beginning to act
covertly; concealing essential terms of the employment—
terms to which, perhaps, the other would not willingly
consent—and revealing them only when it is proposed to
insist upon them as a ground for terminating the relation-
ship? Supposing an employer is unwilling to have in his
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employ one holding membership in a labor union, and has
reason to suppose that the man may prefer membership
in the union to the given employment without it—we ask,
can the legislature oblige the employer in such case to re-
frain from dealing frankly at the outset? And is not the
employer entitled to insist upon equal frankness in return?
Approaching the matter from a somewhat different stand-
point, is the employé’s right to be free to join a labor union
any more sacred, or more securely founded upon the Con-
stitution, than his right to work for whom he will, or to be
idle if he will? And does not the ordinary contract of
employment include an insistence by the employer that
the employé shall agree, as a condition of the employment,
that he will not be idle and will not work for whom he
pleases but will serve his present employer, and him only,
so long as the relation between them shall continue? Can
the right of making contracts be enjoyed at all, except by
parties coming together in an agreement that requires
each party to forego, during the time and for the purpose
covered by the agreement, any inconsistent exercise of
his constitutional rights?

These queries answer themselves. The answers, as we
think, lead to a single conclusion: Under constitutional
freedom of contract, whatever either party has the right
to treat as sufficient ground for terminating the employ-
ment, where there is no stipulation on the subject, he
has the right to provide against by insisting that a stipu-
lation respecting it shall be a sine qua non of the inception
of the employment, or of its continuance if it be termin-
able at will. It follows that this case cannot be distin-
guished from Adair v. United States.

The decision in that case was reached as the result of
elaborate argument and full consideration. The opinion
states (208 U. S. 171): “This question is admittedly one
of importance, and has been examined with care and
deliberation. And the court has reached a conclusion
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which, in its judgment, is consistent with both the words

and spirit of the Constitution and is sustained as well

by sound reason.”. We are now asked, in effect, to over-

rule it; and in view of the importance of the issue we have

re-examined the question from the standpoint of both

reason and authority. As a result, we are constrained to

re-affirm the doctrine there applied. Neither the doctrine

nor this application of it is novel; we will endeavor to

} re-state some of the grounds upon which it rests. The

principle is fundamental and vital. Included in the right

of personal liberty and the right of private property—

partaking of the nature of each—is the right to make con- |

tracts for the acquisition of property. Chief among such

contracts is that of personal employment, by which labor |

and other services are exchanged for money or other

forms of property. If this right be struck down or ar-

bitrarily interfered with, there is a substantial impair- I

ment of liberty in the long-established constitutional |

sense. The right is as essential to the laborer as to the

capitalist, to the poor as to the rich; for the vast majority

of persons have no other honest way to begin to acquire w

property, save by working for money. i]
An interference with this liberty so serious as that now

under consideration, and so disturbing of equality of ‘;

right, must be deemed to be arbitrary, unless it be sup-

portable as a reasonable exercise of the police power of |

the State. But, notwithstanding the strong general !

presumption in favor of the validity of state laws, we |

do not think the statute in question, as construed and

applied in this case, can be sustained as a legitimate

exercise of that power. To avoid possible misunderstand-

ing, we should here emphasize, what has been said before,

that so far as its title or enacting clause expresses a pur-

pose to deal with coercion, compulsion, duress, or other

undue influence, we have no present concern with it, be- |

cause nothing of that sort is involved in this case. As has
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been many times stated, this court deals not with moot
cases or abstract questions, but with the concrete case
before it. (California v. San Pablo &c. Railroad, 149 U. S.
308, 314; Richardson v. McChesney, 218 U. S. 487, 492;
Missouri, Kan. & Texas Ry. v. Cade, 233 U. S. 642, 648.)
We do not mean to say, therefore, that a State may not
properly exert its police power to prevent coercion on
the part of employers towards employés, or vice versa.
But, in this case, the Kansas court of last resort has held
that Coppage, the plaintiff in error, is a eriminal punish-
able with fine or imprisonment under this statute simply
and merely because, while acting as the representative
of the Railroad Company and dealing with Hedges, an
employé at will and a man of full age and understanding,
subject to no restraint or disability, Coppage insisted that
Hedges should freely choose whether he would leave the
employ of the Company or would agree to refrain from
association with the union while so employed. This con-
struction is, for all purposes of our jurisdiction, conclusive
evidence that the State of Kansas intends by this legis-
lation to punish conduect such as that of Coppage, although
entirely devoid of any element of coercion, compulsion,
duress, or undue influence, just as certainly as it intends
to punish coercion and the like. But, when a party appeals
to this court for the protection of rights secured to him
by the Federal Constitution, the decision is not to depend
upon the form of the state law, nor even upon its declared
purpose, but rather upon its operation and effect as
applied and enforced by the State; and upon these matters
this court cannot, in the proper performance of its duty,
yield its judgment to that of the state court. St. Louis
S. W. Ry. v. Arkansas, 235 U. 8. 350, 362, and cases cited.
Now, it seems to us clear that a statutory provision which
is not a legitimate police regulation cannot be made
such by being placed in the same act with a police regula-
tion, or by being enacted under a title that declares a
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purpose which would be a proper object for the exercise
of that power. ‘‘Its true character cannot be changed by
its collocation,” as Mr. Justice Grier said in the Passenger
Cases, 7 How. 283, 458. It is equally clear, we think,
that to punish an employer or his agent for simply pro-

posing certain terms of employment, under circumstances

devoid of coercion, duress, or undue influence, has no
reasonable relation to a declared purpose of repressing
coercion, duress, and undue influence. Nor can a State,
by designating as ‘‘ coercion’’ conduct which is not such in
truth, render criminal any normal and essentially innocent
exercise of personal liberty or of property rights; for to
permit this would deprive the Fourteenth Amendment
of its effective force in this regard. We of course do
not intend to attribute to the legislature or the courts
of Kansas any improper purpose or any want of candor;
but only to emphasize the distinction between the form
of the statute and its effect as applied to the present
case.

Laying aside, therefore, as immaterial for present pur-
poses, so much of the statute as indicates a purpose to
repress coercive practices, what possible relation has the
residue of the Act to the public health, safety, morals or
general welfare? None is suggested, and we are unable to
conceive of any. The Act, as the construction given to
it by the state court shows, is intended to deprive employ-
ers of a part of their liberty of contract, to the correspond-
ing advantage of the employed and the upbuilding of the
labor organizations. But no attempt is made, or could
reasonably be made, to sustain the purpose to strengthen
these voluntary organizations, any more than other vol-
untary associations of persons, as a legitimate object for
the exercise of the police power. They are not public
institutions, charged by law with public or governmental
duties, such as would render the maintenance of their
membership a matter of direct concern to the general

T —
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welfare. If they were, a different question would be
presented.

As to the interest of the employed, it is said by the
Kansas Supreme Court (87 Kansas, p. 759) to be a matter
of common knowledge that ‘“employés, as a rule, are not
financially able to be as independent in making contracts
for the sale of their labor as are employers in making con-
tracts of purchase thereof.” No doubt, wherever the
right of private property exists, there must and will be
inequalities of fortune; and thus it naturally happens that
parties negotiating about a contract are not equally un-
hampered by circumstances. This applies to all contracts,
and not merely to that between employer and employé.
Indeed a little reflection will show that wherever the right
of private property and the right of free contract co-exist,
each party when contracting is inevitably more or less
influenced by the question whether he has much property,
or little, or none; for the contract is made to the very end
that each may gain something that he needs or desires
more urgently than that which he proposes to give in
exchange. And, since it is self-evident that, unless all
things are held in common, some persons must have more
property than others, it is from the nature of things
impossible to uphold freedom of contract and the right of
private property without at the same time recognizing as
legitimate those inequalities of fortune that are the neces-
sary result of the exercise of those rights. But the Four-
teenth Amendment, in declaring that a State shall not
‘““deprive any person of life, liberty or property without
due process of law,” gives to each of these an equal sane-
tion it recognizes ‘‘liberty”’ and ““ property’’ as co-existent
human rights, and debars the States from any unwarranted
interference with either.

And since a State may not strike them down directly it
is clear that it may not do so indirectly, as by declaring in
effect that the public good requires the removal of those
VOL. CCXXXVI—2
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inequalities that are but the normal and inevitable result
of their exercise, and then invoking the police power in
order to remove the inequalities, without other object in
view. The police power is broad, and not easily defined,
but it cannot be given the wide scope that is here asserted
for it, without in effect nullifying the constitutional
guaranty.

We need not refer to the numerous and familiar cases
in which this court has held that the power may properly
be exercised for preserving the public health, safety,
morals, or general welfare, and that such police regulations
may reasonably limit the enjoyment of personal liberty,
including the right of making contracts. They are re-
viewed in Holden v. Hardy, 169 U. S. 366, 391; Chicago,
B. & Quincy R. R. v. McGure, 219 U. 8. 549, 566; Erie
R. R. v. Walliams, 233 U. S. 685; and other recent deci-
sions. An evident and controlling distinction is this:
that in those cases it has been held permissible for the
States to adopt regulations fairly deemed necessary to
secure some object directly affecting the public welfare,
even though the enjoyment of private rights of liberty and
property be thereby incidentally hampered; while in that
portion of the Kansas statute which is now under con-
sideration—that is to say, aside from coercion, etc.—there
is no object or purpose, expressed or implied, that is
claimed to have reference to health, safety, morals, or
public welfare, beyond the supposed desirability of
leveling inequalities of fortune by depriving one who has
property of some part of what is characterized as his
“financial independence.” In short, an interference with
the normal exercise of personal liberty and property rights
is the primary object of the statute, and not an incident to
the advancement of the general welfare. But, in our
opinion, the Fourteenth Amendment debars the States
from striking down personal liberty or property rights,
or materially restricting their normal exercise, excepting
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so far as may be incidentally necessary for the accomplish-
ment of some other and paramount object, and one that
concerns the public welfare. The mere restriction of
liberty or of property rights cannot of itself be denom-
inated ‘‘public welfare,” and treated as a legitimate object
of the police power; for such restriction is the very thing
that is inhibited by the Amendment.

It is said in the opinion of the state court that member-
ship in a labor organization does not necessarily affect a
man’s duty to his employer; that the employer has no
right, by virtue of the relation, ‘to dominate the life nor
to interfere with the liberty of the employé in matters
that do not lessen or deteriorate the service’’; and that
‘““the statute implies that labor unions are lawful and not
inimical to the rights of employers.” The same view is
presented in the brief of counsel for the State, where it
is said that membership in a labor organization is the
“personal and private affair’” of the employé. To this
line of argument it is sufficient to say that it cannot be
judicially declared that membership in such an organiza-
tion has no relation to a member’s duty to his employer;
and therefore, if freedom of contract is to be preserved, the
employer must be left at liberty to decide for himself
whether such membership by his employé is consistent
with the satisfactory performance of the duties of the
employment.

Of course we do not intend to say, nor to intimate, any-
thing inconsistent with the right of individuals to join
labor unions, nor do we question the legitimacy of such
organizations so long as they conform to the laws of the
land as others are required to do. Conceding the full right
of the individual to join the union, he has no inherent
right to do this and still remain in the employ of one who
is unwilling to employ a union man, any more than the
same individual has a right to join the union without the
consent of that organization. Can it be doubted that a
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labor organization—a voluntary association of working
men—has the inherent and constitutional right to deny
membership to any man who will not agree that during
such membership he will not accept or retain employment
in company with non-union men? Or that a union man
has the constitutional right to decline proffered employ-
ment unless the employer will agree not to employ any
non-union man? (In all cases we refer, of course, to agree-
ments made voluntarily, and without coercion or duress
as between the parties. And we have no reference to ques-
tions of monopoly, or interference with the rights of third
parties or the general public. These involve other con-
siderations, respecting which we intend to intimate no
opinion. See Curran v. Galen, 152 N. Y. 33;46 N. E. Rep.
297; Jacobs v. Cohen, 183 N. Y. 207, 213, 214; 76 N. E.
Rep. 5; Plant v. Woods, 176 Massachusetts, 492; 57 N. E.
Rep. 1011; Berry v. Donovan, 188 Massachusetts, 353; 74
N. E. Rep. 603; 3 A. & E. Ann. Cas. 738; Brennan v.
United Hatters, 73 N. J. Law, 729, 738; 65 Atl. Rep. 165,
169;9 A. & E. Ann. Cas. 698, 702.) And can there be one
rule of liberty for the labor organization and its members,
and a different and more restrictive rule for employers?
We think not; and since the relation of employer and em-
ployé is a voluntary relation, as clearly as is that between
the members of a labor organization, the employer has
the same inherent right to preseribe the terms upon which
he will consent to the relationship, and to have them fairly
understood and expressed in advance.

When a man is called upon to agree not to become or
remain a member of the union while working for a particu-
lar employer, he is in effect only asked to deal openly and
frankly with his employer, so as not to retain the employ-
ment upon terms to which the latter is not willing to agree.
And the liberty of making contracts does not include a
liberty to procure employment from an unwilling em-
ployer, or without a fair understanding. Nor may the
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employer be foreclosed by legislation from exercising the
same freedom of choice that is the right of the employé.

To ask a man to agree, in advance, to refrain from affilia-
tion with the union while retaining a certain position of
employment, is not to ask him to give up any part of his
constitutional freedom. He is free to decline the em-
ployment on those terms, just as the employer may decline
to offer employment on any other; for “It takes two to
make a bargain.” Having accepted employment on those
terms, the man is still free to join the union when the pe-
riod of employment expires; or, if employed at will, then
at any time upon simply quitting the employment. And,
if bound by his own agreement to refrain from joining
during a stated period of employment, he is in no different
situation from that which is necessarily incident to term
contracts in general. For constitutional freedom of con-
tract does not mean that a party is to be as free after mak-
ing a contract as before; he is not free to break it without
accountability. Freedom of contract, from the very na-
ture of the thing, can be enjoyed only by being exercised ;
and each particular exercise of it involves making an en-
gagement which, if fulfilled, prevents for the time any
inconsistent course of conduct.

So much for the reason of the matter; let us turn again
to the adjudicated cases.

The decision in the Adair Case is in accord with the al-
most unbroken current of authorities in the state courts.
In many States enactments not distinguishable in principle
from the one now in question have been passed, but, except
in two instances (one, the decision of an inferior court in
Ohio, since repudiated ; the other, the decision now under
review), we are unable to find that they have been judi-
cially enforced. It is not too much to say that such laws
have by common consent been treated as unconstitutional,
for while many state courts of last resort have adjudged
them void, we have found no decision by such a court
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sustaining legislation of this character, excepting that
which is now under review. The single previous instance
in which any court has upheld such a statute is Dawvis v.
State of Ohio (1893), 30 Cine. Law Bull. 342; 11 Ohio Dec.
Reprint, 894 ; where the Court of Common Pleas of Ham-
ilton County sustained an act of April 14, 1892 (89 Ohio
Laws, 269), which declared that any person who coerced or
attempted to coerce employés by discharging or threaten-
ing to discharge them because of their connection with any
lawful labor organization should be guilty of a misde-
meanor and upon conviction fined or imprisoned. We
are unable to find that this decision was ever directly re-
viewed ; but in State of Ohio v. Bateman (1900), 10 Ohio
Deec. 68; 7 Ohio N. P. 487, its authority was repudiated
upon the ground that it had been in effect overruled by
subsequent decisions of the state Supreme Court, and the
same statute was held unconstitutional.

The right that plaintiff in error is now seeking to main-
tain was held by the Supreme Court of Kansas, in an
earlier case, to be within the protection of the Fourteenth
Amendment and therefore beyond legislative interference.
In Coffeyville Brick Co. v. Perry, 69 Kansas, 297; 76 Pac.
Rep. 848; 66 L. R. A. 185; 1 A. & E. Ann. Cas. 936; the
court had under consideration Ch. 120 of the Laws of 1897
(Gen. Stat. 1901, §§ 2425, 2426), which declared it unlaw-
ful for any person, company, or corporation, or agent,
officer, ete., to prevent employés from joining and belong-
ing to any labor organization, and enacted that any such
person, company, or corporation, etc., that coerced or
attempted to coerce employés by discharging or threaten-
ing to discharge them because of their connection with
such labor organization should be deemed guilty of a
misdemeanor, and upon conviction subjected to a fine,
and should also be liable to the person injured in punitive
damages. It was attacked as violative of the Fourteenth
Amendment, and also of the Bill of. Rights of the state
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constitution.! The court held it unconstitutional, saying
(p. 299): “The right to follow any lawful vocation and to
make contracts is as completely within the protection of
the constitution as the right to hold property free from
unwarranted seizure, or the liberty to go when and where
one will. One of the ways of obtaining property is by con-
tract. The right, therefore, to contract cannot be in-
fringed by the legislature without violating the letter and
spirit of the constitution. Every citizen is protected in
his right to work where and for whom he will. He may
select not only his employer but also his associates. He is
at liberty to refuse to continue to serve one who has in his
employ a person, or an association of persons, objection-
able to him. In this respect the rights of the employer
and employé are equal. Any act of the legislature that
would undertake to impose on an employer the obligation
of keeping in his service one whom, for any reason, he
should not desire would be a denial of his constitutional
right to make and terminate contracts and to acquire and
hold property. Equally so would be an act the provi-
sions of which should be intended to require one to re-
main in the service of one whom he should not desire to
serve. . .. The business conducted by the defendant
was its property, and in the exercise of this ownership
it is protected by the constitution. It eould abandon or
discontinue its operation at pleasure. It had the right,
beyond the possibility of legislative interference, to make
any contract with reference thereto not in violation of law.

1 Constitution of the State of Kansas. . . . Bill of Rights.
Section 1. All men are possessed of equal and inalienable natural
rights, among which are life, liberty, and the pursuit of happiness.

* * * * * * * *

Section 18. All persons, for injuries suffered in person, reputation or
property, shall have remedy by due course of law, and justice admin-
istered without delay. -




24 OCTOBER TERM, 1914.

Opinion of the Court. 236 U. S.

In the operation of its property it may employ such persons
as are desirable, and discharge, without reason, those who
are undesirable. It is at liberty to contract for the services
of persons in any manner that is satisfactory to both. No
legislative restrictions can be imposed upon the lawful
exercise of these rights.”

In Railway Co. v. Brown, 80 Kansas, 312; 102 Pac. Rep.
459, the same court passed upon Chapter 144 of the
Laws of 1897 (Gen. Stat. 1901, §§ 2421-2424), which
required the employer upon the request of a discharged
employé to furnish in writing the true cause or reason for
such discharge. The railway company did not meet
this requirement, its ‘“‘service letter,” as it was called,
stating only that Brown was discharged ‘“for cause,”
which the court naturally held was not a statement of the
cause. The law was held unconstitutional, upon the
ground (80 Kansas, 315) that an employer may discharge
his employé for any reason, or for no reason, just as an
employé may quit the employment for any reason, or for
no reason; that such action on the part of employer or
employé, where no obligation is violated, is an essential
element of liberty in action; and that one cannot be com-
pelled to give a reason or cause for an action for which he
may have no specific reason or cause, except, perhaps, a
mere whim or prejudice.

In the present case the court did not repudiate or over-
rule these previous decisions, but on the contrary cited
them as establishing the right of the employer to dis-
charge his employé at any time, for any reason, or for no
reason, being responsible in damages for violating a con-
tract as to the time of employment, and as establishing,
conversely, the right of the employé to quit the employ-
ment at any time, for any reason, or without any reason,
being likewise responsible in damages for a violation of his
contract with the employer. The court held the act of
1903 that is now in question to be diStinguiShable from the
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act of 1897, upon grounds sufficiently indicated and
answered by what we have already said.

In five other States the courts of last resort have had
similar acts under consideration, and in each instance have
held them unconstitutional. In State v. Julow (1895), 129
Missouri, 163; 31 S. W. Rep. 781; 29 L. R. A. 257; 50 Am.
St. Rep. 443; the Supreme Court of Missouri dealt with
an act (Missouri Laws 1893, p. 187), that forbade em-
ployers, on pain of fine or imprisonment, to enter into any
agreement with an employé requiring him to withdraw
from a labor union or other lawful organization, or to re-
frain from joining such an organization, or to ‘“‘by any
means attempt to compel or coerce any employé into with-
drawal from any lawful organization or society.” In
Gillespie v. The People (1900), 188 Illinois, 176; 58 N. E.
Rep. 1007; 52 L. R. A. 283; 80 Am. St. Rep. 176; the Su-
preme Court of Illinois held unconstitutional an act
(Hurd’s Stat. 1899, p. 844) declaring it criminal for any
individual or member of any firm, etc., to prevent or at-
tempt to prevent employés from forming, joining, and
belonging to any lawful labor organization, and that any
such person ‘‘ that coerces or attempts to coerce employés
by discharging or threatening to discharge them because
of their connection with such lawful labor organization”
should be guilty of a misdemeanor. In State, ex rel. Zull-
mer v. Kreutzberg (1902), 114 Wisconsin, 530; 90 N. W.
Rep. 1098; 58 L. R. A. 748; 91 Am. St. Rep. 934; the court
had under consideration a statute (Wisconsin Laws 1899,
ch. 332), which, like the Kansas act now in question, pro-
hibited the employer or his agent from coercing the em-
ployé to enter into an agreement not to become a member
of a labor organization, as a condition of securing em-
ployment or continuing in the employment, and also ren-
dered it unlawful to discharge an employé because of his
being a member of any labor organization. The decision
related to the latter prohibition, but this was denounced
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upon able and learned reasoning that has a much wider
reach. In People v. Marcus (1906), 185 N. Y. 257; 77
N. E. Rep. 1073; 7 L. R. A., N. 8. 282; 113 Am. St. Rep.
902;7 A. & E. Ann. Cas. 118; the statute dealt with (N. Y.
Laws, 1887, ch. 688), as we have already said, was in sub-
stance identical with the Kansas act. These decisions
antedated Adair v. United States. They proceed upon
broad and fundamental reasoning, the same in substance
that was adopted by this court in the Adair Case, and they
are cited with approval in the opinion (208 U. S. 175). A
like result was reached in State, ex rel. Smath v. Danvels
(1912), 118 Minnesota, 155; 136 N. W. Rep. 584; with
respect to an act that, like the Kansas statute, forbade
an employer to require an employé or person seeking em-
ployment, as a condition of such employment, to make an
agreement that the employé would not become or remain
a member of a labor organization. This was held invalid
upon the authority of the Adair Case. And see Goldfield
Mines Co. v. Goldfield Miners’ Union, 159 Fed. Rep. 500,
513%

Upon both principle and authority, therefore, we are
constrained to hold that the Kansas act of March 13, 1903,
as construed and applied so as to punish with fine or im-
prisonment an employer or his agent for merely prescrib-
ing, as a condition upon which one may secure employment
under or remain in the service of such employer, that the
employé shall enter into an agreement not to become or
remain a member of any labor organization while so em-
ployed, is repugnant to the ‘“due process” clause of the
Fourteenth Amendment, and therefore void.

Judgment reversed, and the cause remanded for further

proceedings not inconsistent with this opinion.

Mg. Justice HoLmEs, dissenting.

I think the judgment should be affirmed. In present
conditions a workman not unnaturally may believe that
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only by belonging to a union can he secure a contract that
shall be fair to him. Holden v. Hardy, 169 U. S. 366, 397.
Chicago, Burlington & Quincy R. R. v. McGuire, 219 U. S.
549, 570. If that belief, whether right or wrong, may be
held by a reasonable man, it seems to me that it may be
enforced by law in order to establish the equality of posi-
tion between the parties in which liberty of contract begins.
Whether in the long run it is wise for the workingmen to
enact legislation of this sort is not my coneern, but I am
strongly of opinion that there is nothing in the Constitu-
tion of the United States to prevent it, and that Adair v.
United States, 208 U. S. 161, and Lochner v. New York,
198 U. S. 45, should be overruled. I have stated my
grounds in those cases and think it unnecessary to add
others that I think exist. See further Vegelahn v. Guniner,
167 Massachusetts, 92, 104, 108. Plant v. Woods, 176
Massachusetts, 492, 505. I still entertain the opinions
expressed by me in Massachusetts.

Mg. JusticE Day with whom MR. Justice HucHES
concurs, dissenting:

The character of the question here involved sufficiently
justifies, in my opinion, a statement of the grounds which
impel me to dissent from the opinion and judgment in
this case. The importance of the decision is further em-
phasized by the fact that it results not only in invalidating
the legislation of Kansas, now before the court, but
necessarily decrees the same fate to like legislation of
other States of the Union.! This far-reaching result is
attained because the statute is declared to be an infraction

! Statutes like the Kansas statute have been passed in California,
Colorado, Connecticut, Indiana, Massachusetts, Minnesota, New
Hampshire, New Jersey, New York, Oklahoma, Oregon, Pennsylvania,
Porto Rico, and Wisconsin. Bulletin of the Bureau of Labor Statistics
No.:148, Volumes 1 and'2; Labor Laws of the United States,
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of the constitutional protection afforded under the Four-
teenth Amendment to the Federal Constitution, which
declares that no person shall be deprived of life, liberty
or property without due process of law. The right of
contract, it is said, is part of the liberty of the citizen,
and to abridge it, as is done in this case, is declared to
be beyond the legislative authority of the State.

That the right of contract is a part of individual free-
dom within the protection of this amendment, and may
not be arbitrarily interfered with, is conceded. While
| this is true, nothing is better settled by the repeated de-
cisions of this court than that the right of contract is
not absolute and unyielding, but is subject to limitation
and restraint in the interest of the public health, safety
and welfare, and such limitations may be declared in
legislation of the State. It would unduly extend what
I purpose to say in this case to refer to all the cases in
which this doetrine has been declared. One of them is:
Frisbie v. United States, 157 U. 8. 160, 165. In that case,
it was declared, and in varying form has been repeated
many times since:

“While it may be conceded that, generally speaking,
among the inalienable rights of the citizen is that of the
liberty of contract, yet such liberty is not absolute and
universal. It is within the undoubted power of govern-
ment to restrain some individuals from all contracts,
as well as all individuals from some contracts. It may
deny to all the right to contract for the purchase or sale
of lottery tickets; to the minor the right to assume any
obligations, except for the necessaries of existence; to
the common carrier the power to make any contract
releasing himself from negligence, and, indeed, may re-
strain all engaged in any employment from any contract
in the course of that employment which is against public
policy. The possession of this power by government
in no manner conflicts with the proposition that, generally
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speaking, every citizen has a right freely to contract for
the price of his labor, services, or property.”

See also Holden v. Hardy, 169 U. S. 366, 391; Atkin v.
Kansas, 191 U. 8. 207; Muller v. Oregon, 208 U. S. 412,
421; McLean v. Arkansas, 211 U. S. 539; Chicago, Bur-
lington & Quincy R. R. v. McGuare, 219 U. S. 549 ; Atlantic
Coast Line v. Riverside Mulls, 219 U. S. 186, 202; Erie
Razlroad v. Walliams, 233 U. S. 685, 699. The Erie Rail-
road Case is a very recent deliverance of this court upon
the subject, wherein it was declared:

“But liberty of making contracts is subject to conditions
in the interest of the public welfare, and which shall pre-
vail-—principle or condition—cannot be defined by any
precise and universal formula. Each instance of asserted
conflict must be determined by itself, and it has been
said many times that each act of legislation has the sup-
port of the presumption that it is an exercise in the interest
of the public. The burden is on him who attacks the
legislation, and it is not sustained by declaring a liberty of
contract. It can only be sustained by demonstrating
that it conflicts with some constitutional restraint or that
the public welfare is not subserved by the legislation.
The legislature is, in the first instance, the judge of what
is necessary for the public welfare, and a judicial review
of its judgment is limited. The earnest conflict of serious
opinion does not suffice to bring it within the range of
judicial cognizance. C., B. & Q. R. R. Co. v. McGuzare,
219 U. S. 549, 565; German Alliance Insurance Co. v.
Kansas, 233 U. 8. 389.”

It is therefore the thoroughly established doctrine of
this court that liberty of contract may be circumscribed
in the interest of the State and the welfare of its people.
Whether a given exercise of such authority transcends
the limits of legislative authority must be determined
in each case as it arises. The preservation of the police
power of the States, under the authority of which that
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great mass of legislation has been enacted which has for
its purpose the promotion of the health, safety and wel-
fare of the public, is of the utmost importance. This
power was not surrendered by the States when the Federal
Constitution was adopted, nor taken from them when
the Fourteenth Amendment was ratified and became a
part of the fundamental law of the Union. Barbier v. Con-
nolly, 113 U. 8. 27.

Of the necessity of such legislation, the local legislature
is itself the judge, and its enactments are only to be set
aside when they involve such palpable abuse of power
and lack of reasonableness to accomplish a lawful end that
they may be said to be merely arbitrary and capricious,
and hence out of place in a government of laws and not of
men, and irreconcilable with the conception of due process
of law. MecGehee on “Due Process of Law,” page 306,
and cases from this court therein cited.

By this it is not meant that the legislative power is be-
yond judicial review. Such enactments as are arbitrary
or unreasonable and thus exceed the exercise of legislative
authority in good faith, may be declared invalid when
| brought in review by proper judicial proceedings. This

is necessary to the assertion and maintenance of the su-
premacy of the Constitution.
Conceding then that the right of contract is a subject
of judicial protection, within the authority given by the
‘ Constitution of the United States, the question here is,
? was the power of the State so arbitrarily exercised as to
|
3

render its action unconstitutional and therefore void?
| It is said that this question is authoritatively determined
it in this court, in the case of Adair v. United States, 208
l U.S. 161. In that case, a statute passed by the Congress
|‘ of the United States, under supposed sanction of the power

to regulate interstate commerce, was before this court,
| and it was there decided that the right of contract pro-
tected by the Fifth Amendment to the Constitution,
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providing that no person shall be deprived of life, liberty
or property without due process of law, avoided a statute
which undertook to make it a crime to discharge an em-
ployé simply because of his membership in a labor organi-
zation. The feature of the statute which is here involved,
making it an offense to require any employé, or any person
seeking employment, as a condition of such employment,
to enter into an agreement, either written or verbal, not
to become a member of any labor corporation, association
or organization, -a provision exactly similar to that of
the Kansas statute now under consideration,—was not
before the court upon the charge made or the facts
shown, and this provision was neither considered nor de-
cided upon in reaching the conclusion that an employer
could not be made a criminal because he discharged an
employé simply because of his membership in a labor
organization. In the course of the opinion this fact was
more than once stated, and the question before the court
declared to be (208 U. S., p. 171):

“May Congress make it a criminal offense against the
United States—as by the tenth section of the act of 1898
it does—for an agent or officer of an interstate carrier,
having full authority in the premises from the carrier, to
discharge an employé from service simply because of his
membership in a labor organization?”

Such was the question before the court, and that there
might be no mistake about it, at the close of the opinion,
the part of the act upon which the defendant in that case
was convicted was declared to be separable from the other
parts of the act, and that feature of the statute the only
subject of decision. Mr. Justice Harlan, concluding the
opinion of the court said (p. 180):

“We add that since the part of the act of 1898 upon
which the first count of the indictment is based, and upon
which alone the defendant was convicted, is severable from
uts other parts, and as what has been said is sufficient to
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dispose of the present case, we are not called upon to con-
sider other and independent provisions of the act, such, for
instance, as the provisions relating to arbitration. This
decision 1s therefore restricted to the question of the validity
of the particular provision in the act of Congress making 1t
a crime against the Umited States for an agent or officer of
an wnterstate carrier to discharge an employé from ils service
because of his being a member of a labor organization.”’
(Ttalies mine.)

In view of the feature of the statute involved, the charge
made, and this express reservation in the opinion of the
court as to other features of the statute, I am unable to
agree that that case involved or decided the one now at
bar.

There is nothing in the statute now under consideration
which prevents an employer from discharging one in his
service at his will. The question now presented is, May
an employer, as a condition of present or future employ-
ment, require an employé to agree that he will not exercise
the privilege of becoming a member of a labor union,
should he see fit to do so? In my opinion, the cases are
entirely different, and the decision of the questions con-
trolled by different principles. The right to join labor
unions is undisputed, and has been the subject of frequent
affirmation in judicial opinions. Acting within their legal
rights, such associations are as legitimate as any organiza-
tion of citizens formed to promote their common interest.
They are organized under the laws of many States, by
virtue of express statutes passed for that purpose, and,
being legal, and acting within their constitutional rights,
the right to join them, as against coercive action to the
contrary may be the legitimate subject of protection in
the exercise of the police authority of the States. This
statute, passed in the exercise of that particular authority
called the police power, the limitations of which no court
has yet undertaken precisely to define, has for its avowed
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purpose the protection of the exercise of a legal right, by
preventing an employer from depriving the employé of
it as a condition of obtaining employment. I see no reason
why a State may not, if it chooses, protect this right, as
well as other legal rights.

But it is said that the contrary must necessarily result,
if not from the precise matter decided in the Adair Case,
then from the principles therein laid down, and that it is
the logical result of that decision that the employer may,
as a condition of employment, require an obligation to
forego the exercise of any privileges because of the exercise
of which an employé might be discharged from service.
I do not concede that this result follows from anything
decided in the Adair Case. That case dealt solely with
the right of an employer to terminate relations of employ-
ment with an employé, and involved the constitutional
protection of his right so to do, but did not. deal with the
conditions which he might exaet or impose upon another
as a eondition of employment.

The act under consideration is said to have the effect to
deprive employers of a part of their liberty of contract,
for the benefit of labor organizations. It is urged that the
statute has no object or purpose, express or implied, that
has reference to health, safety, morals, or public welfare,
beyond the supposed desirability of leveling inequalities
of fortune by depriving him who has property of some
part of his ‘“financial independence.”

But this argument admits that financial independence
is not independence of law or of the authority of the legisla-
ture to declare the policy of the State as to matters which
have a reasonable relation to the welfare, peace and
security of the community.

This court has many times decided that the motives of
legislators in the enactment of laws are not the subject of
judicial inquiry. Legislators, state and Federal, are
entitled to the presumption that their action has been in

VOL. CCXXXVI—3
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good faith and because of conditions which they deem
proper and sufficient to warrant the action taken. Speak-
ing for this court in Ex parte McCardle, 7 Wall. 506, 514,
Chief Justice Chase summed up the doctrine in a sentence
when he said: ¢“We are not at liberty to inquire into the
motives of the legislature. We can only examine into its
power under the Constitution.”” In Cooley’s Constitu-
tional Limitations, 7th Ed., 257, that eminent author says:
“They [the courts| must assume that legislative discretion
has been properly exercised. If evidence was required, it
must be supposed that it was before the legislature when
the act was passed; and if any special finding was re-
quired to warrant the passage of the particular act, it
would seem that the passage of the act itself might be held
equivalent to such finding.” ‘The rule is general with
reference to the enactments of all legislative bodies that
the courts cannot inquire into the motives of the legisla-
tors in passing them, except as they may be disclosed on
the face of the acts, or inferable from their operation, con-
sidered with reference to the condition of the country and
existing legislation. The motives of the legislators, con-
sidered as the purposes they had in view, will always be
presumed to be to accomplish that which follows as the
natural and reasonable effect of their enactments. Their
motives, considered as the moral inducements for their
votes, will vary with the different members of the legisla-
tive body. The diverse character of such motives, and the
impossibility of penetrating into the hearts of men and
ascertaining the truth, precludes all such inquiries as im-
practicable and futile.” Soon Hing v. Crowley, 113 U. S.
703, 710. “We must assume that the legislature acts
according to its judgment for the best interests of the
State. A wrong intent cannot be imputed to it.”” Florida
Central &c. R. R. v. Reynolds, 183 U. S. 471, 480.

The act must be taken as an attempt of the legislature
to enact a statute which it deemed necessary to the good
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order and security of society. It imposes a penalty for
““coercing or influencing or making demands upon or
requirements of employés, servants, laborers, and persons
seeking employment.” It was in the light of this avowed
purpose that the act was interpreted by the Supreme
Court of Kansas, the ultimate authority upon the meaning
of the terms of the law. Of course, if the act is necessarily
arbitrary and therefore unconstitutional, mere declara-
tions of good intent cannot save it, but it must be pre-
sumed to have been passed by the legislative branch of
the state government in good faith, and for the purpose
of reaching the desired end. The legislature may have
believed, acting upon conditions known to it, that the
public welfare would be promoted by the enactment of a
statute which should prevent the compulsory exaction of
written agreements to forego the acknowledged legal right
here involved, as a condition of employment in one’s trade
or occupation.

It would be impossible to maintain that because one is
free to accept or refuse a given employment, or because
one may at will employ or refuse to employ another, it
follows that the parties have a constitutional right to
insert in an agreement of employment any stipulation
they choose. They eannot put in terms that are against
public policy either as it is deemed by the courts to exist
at common law or as it may be declared by the legislature
as the arbiter within the limits of reason of the public
policy of the State. It is no answer to say that the greater
includes the less and that because the employer is free to
employ, or the employé to refuse employment, they may
agree as they please. This matter is easily tested by as-
suming a contract of employment for a year and the in-
sertion of a condition upon which the right of employment
should continue. The choice of such conditions is not to be
regarded as wholly unrestricted because the parties may
agree or not as they choose. And if the State may pro-
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hibit a particular stipulation in an agreement because it
is deemed to be opposed in its operation to the security
and well being of the community, it may prohibit it in any
agreement whether the employment is for a term or at
will. It may prohibit the attempt in any way to bind one
to the objectionable undertaking.

Would anyone contend that the State might not pro-
hibit the imposition of conditions which should require an
agreement to forego the right on the part of the employé
to resort to the courts of the country for redress in the
case of disagreement with his employer? While the em-
ployé might be discharged in case he brought suit against
an employer if the latter so willed, it by no means follows
that he could be required, as a condition of employment,
to forego a right so obviously fundamental as the one sup-
posed. It is therefore misleading to say that the right of
discharge necessarily embraces the right to impose condi-
tions of employment which shall include the surrender of
rights which it is the policy of the State to maintain.

Take another illustration: The right to exclude a foreign
corporation from carrying on a purely domestic business
in the State has been distinetly recognized by decisions of
this court; yet it has been held, and is now settled law,
that it is beyond the authority of the State to require a
corporation doing business of this character to file in the
office of the Secretary of State a written agreement that
it will not remove a suit, otherwise removable, to a Federal
court of the United States. Insurance Co. v. Morse, 20
Wall. 445. In that case, the right to exclude was held not
to include the right to impose any condition under which
the corporation might do business in the State. In that
connection this court said:

““ A man may not barter away his life or his freedom, or
his substantial rights. In a criminal case, he cannot, as
was held in Cancems’s Case, be tried in any other manner
than by a jury of twelve men, although he consent in open
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court to be tried by a jury of eleven men. In a civil case
he may submit his particular suit by his own consent to an
arbitration, or to the decision of a single judge. So he
may omit to exercise his right to remove his suit to a Fed-
eral tribunal, as often as he thinks fit, in each recurring
case. In these aspects any citizen may no doubt waive
the rights to which he may be entitled. He cannot, how-
ever, bind himself in advance by an agreement, which
may be specifically enforced, thus to forfeit his rights at
all times and on all occasions, whenever the case may be
presented.” Insurance Co. v. Morse, 20 Wall. 445, 451.
It may be that an employer may be of the opinion that
membership of his employés in the National Guard, by
enlistment in the militia of the State, may be detrimental
to his business. Can it be successfully contended that the
State may not, in the public interest, prohibit an agree-
ment to forego such enlistment as against public policy?
Would it be beyond a legitimate exercise of the police
power to provide that an employé should not be required
to agree, as a condition of employment, to forego affilia-
tion with a particular political party, or the support of a
particular candidate for office? It seems to me that these
questions answer themselves. There is a real and not a
fanciful distinetion between the exercise of the right to
discharge at will and the imposition of a requirement that
the employé, as a condition of employment, shall make a
particular agreement to forego a legal right. The agree-
ment may be, or may be declared to be, against public
policy, although the right of discharge remains. When
a man is discharged, the employer exercises his right to
declare such action necessary because of the exigencies of
his business, or as the result of his judgment for other
reasons sufficient to himself. When he makes a stipula-
tion of the character here involved essential to future
employment, he is not exercising a right to discharge,
and may not wish to discharge the employé when, at a
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subsequent time, the prohibited act is done. What is in
fact accomplished, is that the one engaging to work, who
may wish to preserve an independent right of action, as a
condition of employment, is coerced to the signing of
such an agreement against his will, perhaps impelled by
| the necessities of his situation. The State, within con-
| stitutional limitations, is the judge of its own policy and
| may execute it in the exercise of the legislative authority.
; This statute reaches not only the employed but as well
one seeking employment. The latter may never wish
to join a labor union. By signing such agreements as are
‘j here involved he is deprived of the right of free choice as
' to his future conduct, and must choose between employ-
ment and the right to act in the future as the exigencies
of his situation may demand. It is such contracts, having
such effect, that this statute and similar ones seek to

prohibit and punish as against the policy of the State.
It is constantly emphasized that the case presented is
not one of coercion. But in view of the relative positions
- of employer and employed, who is to deny that the stipu-
lation here insisted upon and forbidden by the law is
essentially coercive? No form of words can strip it of
| its true character. Whatever our individual opinions
) may be as to the wisdom of such legislation, we cannot put
our judgment in place of that of the legislature and refuse
to acknowledge the existence of the conditions with
which it was dealing. Opinions may differ as to the
remedy, but we cannot understand upon what ground
it can be said that a subject so intimately related to the
welfare of society is removed from the legislative power.
Wherein is the right of the employer to insert this stipula-
tion in the agreement any more sacred than his right to
agree with another employer in the same trade to keep up
prices? He may think it quite as essential to his “financial
independence” and so in truth it may be if he alone is
to be considered. But it is too late to deny that the legis-
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lative power reaches such a case. It would be difficult
to select any subject more intimately related to good
order and the security of the community than that under
consideration—whether one takes the view that labor
organizations are advantageous or the reverse. It is
certainly as much a matter for legislative consideration
and action as contracts in restraint of trade.

It is urged that a labor organization—a voluntary
association of working-men—has the constitutional right
to deny membership to any man who will not agree that
during such membership he will not accept or retain em-
ployment in company with non-union men. And it is
asserted that there cannot be one rule of liberty for the
labor organization and its members and a different and
more restrictive rule for employers.

It of course is true, for example, that a Church may
deny membership to those who unite with other denomina-
tions, but it by no means follows that the State may not
constitutionally prohibit a railroad company from com-
pelling a working-man to agree that he will, or will not,
join a particular church. An analogous case, —viewed
from the employer’s standpoint, would be: Can the State,
in the exercise of its legislative power, reach concerted
effort of employés intended to coerce the employer as a
condition of hiring labor that he shall engage in writing
to give up his privilege of association with other employers
in legal organizations, corporate or otherwise, having for
their object a united effort to promote by legal means
that which employers believe to be for the best interest of
their business?

I entirely agree that there should be the same rule for
employers and employed, and the same liberty of action
for each. In my judgment, the law may prohibit coercive
attempts, such as are here involved, to deprive either of
the free right of exercising privileges which are theirs
within the law. So far as I know, no law has undertaken




40 OCTOBER TERM, 1914.

Day and HucHzss, JJ., dissenting. 236 U. S.

to abridge the right of employers of labor in the exercise
of free choice as to what organizations they will form for
the promotion of their common interests, or denying to
them free right of action in such matters.

But it is said that in this case all that was done in effect
was to discharge an employé for a cause deemed sufficient
to the employer—a right inherent in the personal liberty
of the employer protected by the Constitution. This
argument loses sight of the real purpose and effect of this
and kindred statutes. The penalty imposed is not for the
discharge but for the attempt to coerce an unwilling em-
ployé to agree to forego the exercise of the legal right in-
volved as a condition of employment. It is the require-
ment of such agreements which the State declares to be
against public policy.

I think that the act now under consideration, and kin-
dred ones, are intended to promote the same liberty of
action for the employé as the employer confessedly enjoys.
The law should be as zealous to protect the constitutional
liberty of the employé as it is to guard that of the employer.
A principal object of this statute is to protect the liberty
of the citizen to make such lawful affiliations as he may de-
sire with organizations of his choice. It should not be neces-
sary to the protection of the liberty of one citizen that the
same right in another citizen be abridged or destroyed.

If one prohibitive condition of the sort here involved
may be attached, so may others, until employment can
only be had as the result of written stipulations, which
shall deprive the employé of the exercise of legal rights
which are within the authority of the State to protect.
While this court should, within the limitations of the con-
stitutional guaranty, protect the free right of contract,
it is not less important that the State be given the right to
exert its legislative authority, if it deems best to do so, for
the protection of rights which inhere in the privileges of
the citizen of every free country.
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The Supreme Court of Kansas in sustaining this statute,
said that “employés as a rule are not financially able to
be as independent in making contracts for the sale of their
labor as are employers in making a contract of purchase
thereof,” and in reply to this it is suggested that the law
cannot remedy inequalities of fortune, and that so long
as the right of property exists, it may happen that parties
negotiating may not be equally unhampered by circum-
stances.

This view of the Kansas court, as to the legitimacy of
such considerations, is in entire harmony, as I understand
it, with the former decisions of this court in considering
the right of state legislatures to enact laws which shall
prevent the undue or oppressive exercise of authority in
making contracts with employés. In Holden v. Hardy,
169 U. 8. 366, this court considering legislation limiting
the number of hours during which laborers might be em-
ployed in a particular employment, said:

““The legislature has also recognized the fact, which the
experience of legislators in many States has corroborated,
that the proprietors of these establishments and their
operatives do not stand upon an equality, and that their
interests are, to a certain extent, conflicting. The former
naturally desire to obtain as much labor as possible from
their employés, while the latter are often induced by the
fear of discharge to conform to regulations which their
judgment, fairly exercised, would pronounce to be detri-
mental to their health or strength. In other words, the
proprietors lay down the rules and the laborers are prac-
tically constrained to obey them. In such cases self-
interest is often an unsafe guide, and the legislature may
properly interpose its authority. . . . But the fact
that both parties are of full age and competent to contract
does not necessarily deprive the State of the power to
interfere where the parties do not stand upon an equality,
or where the public health demands that one party to
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the contract shall be protected against himself. ‘The
State still retains an interest in his welfare, however
reckless he may be. The whole is no greater than the
sum of all the parts, and when the individual health,
safety and welfare are sacrificed or neglected, the State
must suffer.”” (Page 397.)

This language was quoted with approval in Chicago,
Burlington & Quincy R. R. Co. v. McGuire, 219 U. S. 549,
570, in which a statute of Iowa was sustained, prohibiting
contraets limiting liability for injuries made in advance of
the injuries received, and providing that the subsequent
acceptance of benefits under such contracts should not
constitute satisfaction for injuries received after the
contract. Certainly it ean be no substantial objection to
the exercise of the police power that the legislature has
taken into consideration the necessities, the comparative
ability, and the relative situation of the contracting par-
ties. While all stand equal before the law, and are alike
entitled to its protection, it ought not to be a reasonable
objection that one motive which impelled an enactment
was to protect those who might otherwise be unable to
protect themselves.

I therefore think that the statute of Kansas, sustained
by the Supreme Court of the State, did not go beyond a
legitimate exercise of the police power, when it sought, not
to require one man to employ another against his will,
but to put limitations upon the sacrifice of rights which
one man may exact from another as a condition of em-
ployment. Entertaining these views, I am constrained to
dissent from the judgment in this case.

I am permitted to say that Mr. Justice HuGHES con-
curs in this dissent.
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KINNEY ». PLYMOUTH ROCK SQUAB COMPANY.

APPLICATION FOR LEAVE TO DOCKET AND PROSECUTE
WITHOUT PREPAYMENT OF FEES.

No. —Decided January 18, 1915.

Under the act of July 20, 1892, c. 209, 27 Stat. 252, as amended by the
act of June 25, 1910, c. 435, 36 Stat. 866, the allowance of the right
to sue in forma pauperis by defendants and by either party in ap-
pellate proceedings depends upon the exercise of the same discretion
as to the meritorious character of the cause to the same extent pro-
vided under the statute before amendment as to plaintiffs bringing
suit in the court of first instance.

Although the affidavit as to poverty may be sufficient, the allowance of
the right to prosecute a writ of error from this court vn forma pauperis
is subject to the exercise of judicial discretion to determine the good
faith of the applicant and the meritorious character of the cause.

Ia the first case coming to the attention of the court, under a statute
prescribing procedure, an omission, probably inadvertent, may be
overlooked without making a precedent for future cases.

Although the petition required by the statute providing for the right
to prosecute a writ of error from this court n forma pauperis has
been omitted, the transeript which it is proposed to docket if the
petition is allowed discloses no ground sufficiently meritorious for
the allowance of the right, and the petition is denied.

Frivolous and fruitless litigation should cease.

THE facts, which involve the construction and applica-
tion of the Federal statute relative to conducting cases
wm forma pauperis, are stated in the opinion.

Mr. Robert D. Kinney pro se.

No appearance or brief filed for Plymouth Rock Squab
Cla.

Mgr. Cuier JusticE WHITE delivered the opinion of the
court,

Prosecuting a writ of error in this case allowed by a
circuit judge, the plaintiff in error asks to be permitted to
docket the cause and conduct the proceedings in forma
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pauperts. The matter is governed by the act of July 20,
1892, e. 209, 27 Stat. 252, as amended by the act of
June 25, 1910, c. 435, 36 Stat. 866. We summarize their
provisions, reproducing, however, in full the first section
as amended by the act of 1910, as that was the only portion
of the original act changed by the amendment, printing in
italics the provisions added and putting in brackets with
a line of erasure the words omitted in the amendment.
“Suc. 1. That any citizen of the United States entitled
to commence or defend any suit or action, civil or crimenal,
in any court of the United States, may, upon the order of
the court, commence and prosecute or defend to conelusion
any [seeh] suit or action, or a writ of error, or an appeal to
the circuit court of appeals, or to the Supreme Court in such
suit or aclion, including all appellate proceedings, unless the
trial court shall certify tn writing that in the opinion of the
court such appeal or writ of error is not taken in good faith,
without being required to prepay fees or costs or for the
printing of the record in the appellate court or give security
therefor, before or after bringing suit or action, or upon
suing out a writ of error or appealing, upon filing in said
court a statement under oath in writing that because of
his poverty he is unable to pay the costs of said suit or
action or of such writ of error or appeal, [wwhich-he-is-akeut-
to-eommenes] or to give security for the same, and that he
believes that he is entitled to the redress he seeks by such
suit or action or writ of error or appeal, and setting forth
briefly the nature of his alleged cause of action, or appeal.”
The second section provides for permission to proceed as
a poor person after commencement of suit. The third
governs the conduct of court officers in cases coming under
the statute. The fourth authorizes the appointment by
the court of an attorney to represent poor persons ‘‘if it
deems the cause worthy of a trial” and empowers the court
at any stage after permitting proceedings as a poor person
to dismiss the suit ““if it be made to appear that the allega-
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tion of poverty is untrue, or if said court be satisfied that
the alleged cause of action is frivolous or malicious.” The
fifth and last section points out the manner of entering
judgment concerning costs in cases under the statute.
Prior to the amendment of 1910 on the face of the statute
three things were certain: (a) that the statute imposed no
imperative duty to grant a request to proceed as a poor
person but merely conferred authority to do so when the
fact of poverty was established and the case was found
not to be frivolous, that is, was considered to be sufficiently
meritorious to justify the allowance of the request; (b) that
there was no power to grant such a request when made by
a defendant; and (e¢) that there was also no authority to
allow a party to proceed as a poor person in appellate pro-
ceedings in this court or the circuit courts of appeals.
Bradford v. Southern Railway, 195 U. 8. 243. Clarifying
the first section as amended by these considerations, it
becomes clear that the sole change operated by the amend-
ment was to bring defendants within the statute and to
extend its provisions so as to embrace, first, proceedings
on application for the allowance of a writ of error or appeal
to this court and the Circuit Court of Appeals, and second,
the appellate proceedings in such courts. This being true,
it is clear that as to the new subjects, the allowance of the
right in those cases was made to depend upon the exercise
of the same diseretion as to the meritorious character of
the cause to the same extent provided under the statute
before amendment. That is to say, there is no ground for
a contention that at one and the same time the statute
brought certain proceedings within its scope and yet
exempted them from its operation. Indeed this conclusion
is not alone sustained by the implication resulting from
the fact that the safeguards provided for the exercise of
the authority found in the statute as originally enacted
were not changed by the amendment, but further plainly
results from the express provisions of the amended section
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manifesting the purpose to subject the granting of the
right in both the new instances provided for, to the exer-
cise of the judicial discretion to determine the poverty and
good faith of the applicant and the meritorious character
of the cause in which the relief was asked.

Under the assumption that the affidavit as to poverty
is sufficient we come to the merits, in other respects, of the
application. There is a failure, however, to comply with
the requirement that a statement be made briefly setting
forth the cause of action relied upon since the petition
only refers to an assignment of errors which it is said will
be found in the written transeript which it is proposed to
docket when the request the petitioner makes is allowed.
As this is the first case coming to our attention under the
amended statute and the omission was probably inad-
vertent, without making a precedent for future cases we
consider the case for the purpose of determining whether
it is of such a character as to justify the allowance of the
relief prayed.

On October 14, 1909, Robert D. Kinney, the petitioner,
caused a writ of attachment to issue against the defendant
to recover damages in the amount of $18,309.84. This
writ was made returnable before the Circuit Court of the
United States for the District of Massachusetts on the first
Monday of December following, that is to say, on Decem-
ber 6, 1909. On October 26, service was made of the writ
together with a declaration concerning the claim for dam-
ages. Before the return day (December 6, 1909), Kinney
left with the clerk the writ and the declaration along with
an order directing the clerk to enter the action and his
appearance therein. The return day stated in the writ
having expired, and the defendant not having entered its
appearance, Kinney on December 20, 1909, instructed the
clerk to enter a default against the defendant and some
days thereafter, that is, on December 27, 1909, he sent
to the clerk a written motion for entry of judgment with
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directions to assess the plaintiff’s damages at $19,026.98
as per an enclosed statement. The clerk declined to com-
ply on the ground that the writ was made returnable on
a day other than the first day of some statutory term of
the court as required by the rules. When the first day of
the next term arrived, that is, February 23, 1910, the clerk
caused the case to be entered and on the following day
the defendant appeared and some time after filed a de-
murrer and answer.

Without taking further steps in the cause, Kinney com-
menced an action in the Eastern District of Pennsylvania
against the surety on the bond of the clerk to recover dam-
ages alleged to have been suffered by a violation of duty
committed by the clerk in failing to enter the writ of at-
tachment and to note the default under the circumstances
which we have stated. After issue joined the case was
decided against Kinney on two grounds: first, that the
action of the clerk complained of was rightful, and second,
that even if it was assumed to be wrongful, there was no
proof of damage suffered as there was nothing to show that
the corporation against whom the attachment was issued
had any funds in its hands belonging to the defendant.
(182 Fed. Rep. 1005.) In the Circuit Court of Appeals
for the Third Cireuit, on April 12, 1911, this judgment
was affirmed, the court resting its conelusion solely on the
ground that the action of the clerk in refusing to enter
the judgment as requested was rightful and therefore no
cause of action in favor of Kinney arose therefrom. (186
Fed. Rep. 477.) And in this court to which the case was
brought on error, the judgment of the Court of Appeals
was on motion affirmed, December 18, 1911. (222 U. S.
283.) On February 15 following, in the attachment suit
in the District Court of Massachusetts, Kinney asked that
the default as originally asked by him be entered nunc pro
tunc. 'The motion was set down for hearing for a day in
March, and, the petitioner not appearing, on hearing de-
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fendant it was dismissed. In the meanwhile pending ac-
tion on this petition, on February 28 a new attachment
proceeding was sought to be begun by Kinney based upon
the theory of the existence of a judgment against the de-
fendant in the original proceeding and a writ of attach-
ment which was made returnable on a day other than the
first day of the following term was presented to the clerk
with the request that he affix the seal of the court to it,
which he declined to do on the ground of an improper re-
turn day. And the District Court refusing to command
the clerk to comply with the request, mandamus proceed-
ings were commenced in the Circuit Court of Appeals for
the First Circuit to compel the clerk to comply. The court
refused the mandamus upon the ground that because of
the wrong return day the clerk had rightfully refused, sup-
porting its conclusions by the same line of reasoning which
caused the District Court in the Eastern District of Penn-
sylvania and the Circuit Court of Appeals for the Third
Cireuit in the cases to which we have previously referred
to decide that the original action of the clerk in refusing
to file because of a wrong return day was right. (202 Fed.
Rep. 137.) Thereupon the suit before us was commenced
in March, 1913, in the District Court of Massachusetts to
recover on a judgment against the defendant upon the
assumption that such a judgment had been rendered in
the original suit; and after issue joined there was a judg-
ment in favor of the defendant company on the ground
that there was no such judgment in said suit, the court
again directly upholding the rightfulness of the action of
the clerk in having originally refused to enter the cause
because of the wrong return day. This judgment was
affirmed by the Circuit Court of Appeals in a careful
opinion sustaining the same view (214 Fed. Rep. 766),
and it is this judgment that is intended to be brought under
review in the proceedings which it is prayed may be con-
ducted in forma pauperis. And the assignments of error




KINNEY ». PLYMOUTH ROCK SQUAB CO. 49

236 U. 8. Opinion of the Court.

but challenge, for reasons which it is unnecessary to re-
capitulate, the lawfulness of the action of the clerk in
originally refusing to comply with the request to file the
attachment proceedings and enter the default judgment
and assess the damages before the first day of the term
following the issue of the writ, and therefore but assail
all the various opinions and judgments to which we have
referred in stating the history of the case.

Under these circumstances we think it is manifest that
no ground is shown for the allowance of the prayer of the
petition. The case proceeds upon the erroneous assump-
tion that a judgment was rendered in a cause which is yet
pending and undisposed of; in other words, the case as-
sumes as a basis for relief the existence of that which does
not exist. It seeks collaterally to attack that which was
only susceptible of being assailed directly. It disregards
the conclusive effect of the judgments as to the want of
merit in the claim rendered in the courts of the first and
third circuits and by implication disregards the legal con-
sequences necessarily arising from the former action of
this court. Indeed, irrespective of these considerations,
to the end that frivolous and fruitless litigation may
cease, we say that we are clearly of the opinion that the
absolute want of merit in the case is demonstrated by the
views expounded in the opinions of the courts of the first
and third circuits to which we have referred concerning
the rightfulness of the action of the clerk in refusing to
file the papers and enter the judgment for damages under
the circumstances disclosed.

The prayer of the pelition vs dented.

VOL. COXXXVI—4
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YOST v. DALLAS COUNTY.

CERTIFICATE FROM THE CIRCUIT COURT OF APPEALS FOR
THE EIGHTH CIRCUIT.

No. 604. Argued January 6, 1915.—Decided January 18, 1915.

The obligation of bonds issued by a county pursuant to legislative au-
thority is an obligation under, and not paramount to, the authority
of the State.

While the District Court has jurisdiction, where diverse citizenship
exists, of a suit upon bonds issued by a county pursuant to legislative
authority, the extent of the obligation is determined by the statutes
of the State and not by the Constitution of the United States.

A plaintiff by bringing suit in the Federal court upon the contract
obligation of a county acquires no greater rights than are given by
local statutes.

The right given in bonds issued by a county pursuant to legislative
authority to have a tax levied, collected and applied to their pay-
ment, is to have such tax levied and collected in the manner provided
by statute, and courts cannot substitute their own appointee in
place of one contemplated by the act.

Even where the state court by mandamus has direeted the officers of a
county to levy and collect a tax as required by the state statute and
apply it to the payment of a judgment for defaulted bonds, and
they have failed to do so, the Federal court has not jurisdiction to
appoint a commission to levy, collect and apply the tax.

Until the highest court of Missouri otherwise construes Rev. Stat.,
§ 11417, Missouri, giving the Circuit Court power to enforce by man-
damus or otherwise an order of the county court to have a tax as-
sessed, this court will not construe the words “or otherwise” as au-
thorizing the court to collect the tax itself, but as only allowing the
resort to other means besides mandamus to compel the county court
to do so.

TuE facts, which involve the jurisdiction of the District
Court, are stated in the opinion.

Mr. Harry J. Cantwell for Yost:
Federal courts are bound to proceed to judgment and
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to afford redress to suitors before them in every case to
which their jurisdiction extends. They cannot abdicate
their authority or duty in any case in favor of another juris-
diction. Chacot Co. v. Sherwood, 148 U. 8. 529, 534.

The means to be employed by the United States courts,
in the enforcement of their lawful jurisdiction, are limited
only by the determination of whether such means are
necessary, and agreeable to the principles and usages of
law. Section 262, Jud. Code; Hzlls v. Hoover, 220 U. S.
335; Holland v. Challen, 110 U. 8. 24; Daws v. Gray, 16
Wall. 203; Chicot Co. v. Sherwood, 148 U. S. 534.

Counties and other municipal corporations, when acting
for the particular advantage of the particular corporation,
and not from considerations connected with the govern-
ment of the State at large, are to be regarded as private
corporations. Murray v. Charleston, 96 U. S. 445; State
v. Gates, 190 Missouri, 540, 558 ; State v. County Court, 128
Missouri, 427; Lincoln Co. v. Luning, 133 U. S. 529, 531.

There is no distinetion between counties and cities or
towns as regards their liability for obligations created in
their business capacity, or in the method of enforcement
of the obligations. Laramie County v. Albany County, 92
U. S. 307, 311; Mount Pleasant v. Beckwith, 100 U. S.
524; Lincoln Co. v. Luning, 133 U. S. 531.

On mandamus being disobeyed the court may appoint a
receiver to do the act or acts required to be done by the
writ. Section 3012, Rev. Stat. Missouri, 1909.

The special tax imposed by the legislature of the State
of Missouri upon the property in Dallas County is a spe-
cial charge, analogous to internal improvement charges.
It bears no relation to ordinary taxes for the maintenance
of local government. The creation of the debt by the
authority of the legislature, the provisions of the legis-
lative act definitely fixing the property upon which it
should be charged, and requiring the enforcement of the
charge for the payment of the debt, created a charge
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against definite specific property. Farrar v. St. Louis, 80
Missouri, 379; Construction Co. v. Shovel Co., 211 Missouri,
532; Ray Co. v. Beniley, 49 Missouri, 236; Dickason v.
County Court, 128 Missouri, 427, 438.

The charge here is a fixed, definite and certain charge
imposed by law. King v. United States, 99 U. S. 233;
Savings Bank v. United States, 19 Wall. 227, 240; Meri-
wether v. Muhlenburg Ct., 120 U. 8. 357; Thompson v.
United States, 103 U. S. 484 ; Supervisors v. Rogers, 7 Wall.
753

There being no act of discretion to be performed by
the agents of the defendant, the acts necessary to enforce
the charge against definite property being acts commanded
by the sovereign power of the State, no good reason can
be given why the same remedy should not be applied to
these agents of the county as would be applied if the county
were a private corporation.

The sovereign power of the State of Missouri has spe-
cially conferred upon the judiciary the duty of compelling
the specific performance of every act necessary to payment
of the judgment in this case. Rev. Stat. Mo. 1855, p. 427;
Vol. I, Rev. Stat. Mo. 1855, p. 438; Wagner’s Mo. Stat.
1870, p. 306, see App.

The judiciary has express power to dispense with official
action of any particular individual officer in the per-
formanece of any and every act which might be necessary
to the accomplishment of payment of these bonds. Sec-
tion 8, c. 47, Rev. Stat. 1855, p. 533; § 21, Art. VI, Const.,
1865; § 23, Art. VI, Const., 1875; §§ 1 and 16, c. 135, Rev.
Stat. Mo. 1855, pp. 1329, 1338; § 37, c. 47, ud.; § 7, c. 12,
Gen. Stat. Mo. 1865, p. 99; § 37, c. 47, Rev. Stat. 1855;
§ 18, c. 133, Gen. Stat. 1865, and see also Givens v. Daviess
Co., 107 Missouri, 608.

The whole question of levying taxes and of raising
revenues is, in Missouri, under the control of the judiciary.
Sections 11416, 11417, Rev. Stat. Mo. 1909.
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The United States courts may exercise the same powers
as the state court as such powers are agreeable to the
usages and principles of law. Dawis v. Gray, 16 Wall. 203;
Holland v. Challen, 110 U. S. 24; Louisiana v. Jumel, 107
U. 8. 728; Supervisors v. Rogers, 7 Wall. 175.

This being a case in which equity has original jurisdic-
tion, any of the usual equitable remedies may be applied,
and Equity Rule No. 8 is applicable. Walla Walla v.
Water Co., 172 U. 8. 12; Dawvis v. Corbin, 112 U. S. 40;
Gibson v. Shufeldt, 122 U. S. 38; Oelrich v. Spain, 15 Wall.
211; Hills v. Hoover, 220 U. S. 335; May v. May, 167 U. S.
310; Boyce v. Grundy, 3 Pet. 210; Clark v. Wooster, 119
U. S. 326; Street’s Fed. Prac., § 52; Pendleton v. Perkins,
49 Missouri, 565.

Equity courts, in a case wherein the court has, under
the Federal Constitution, jurisdiction because of diverse
citizenship, to protect the rights of a suitor, when usual
grounds for equitable relief are set up, have jurisdiction
even though there may thereby be involved control of
matters of revenue and taxation. Newmeyer v. Mo. &
Miss. R. R., 52 Missouri, 81; Rolston v. Mo. Fund Com-
massioners, 120 U. S. 411; Crampton v. Zabriskee, 101 U. S.
609; Dillon on Mun. Corp., §§ 1488, 9; Daws v. Corbin,
112 U. S. 40; Gibson v. Shufeldt, 122 U, S. 38; 1 Story’s
Eq. Jurisp., § 519, p. 539; Blackbourne v. Webster (1731),
2 Piere Wms. 632; Attorney-General v. Heelis, 2 Sim. &
St. Cas. in Chan., p. 67; Izard v. Brown, 1 Swanston’s
Chan. Rep. 265; Stanley Co. v. Coler, 190 U. 8. 437; New
Orleans v. Warner, 175 U. 8. 120.

Mandamus is but one of the means of securing the spe-
cific performance of an act which the suitor has the right
to have performed. It is not an end; it is but one of the
means of securing specific performance. Antont v. Green-
how, 107 U. S. 781; Davenport v. Dodge County, 105 U. S.
237, 243; Lowis'ana v. United States, 103 U. S. 292;
State v. County Court, 128 Missouri, 427, 438; Greene
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County v. Daniel, 102 U. S. 194; Caster Co. v. Sinton,
120 U. 8. 517; Hawley v. Fairbanks, 108 U. S. 543.

See Supervisors v. Rogers, 7 Wall. 175; Stansell v. Levee
Board, 13 Fed. Rep. 846, where the court below exercised
exactly the same powers as are here sought to be invoked.

In the case at bar, it is not the State of Missouri, but
the mere agents of a municipal corporation, who attempt
to defeat the jurisdiction of the court, to paralyze the
judicial arm of the United States by violating the laws of
the State.

The State is not interfered with by the proceedings
sought herein. The powers of the State, as well as the
powers of the United States, are denied and defied by the
agents of this corporation, now in contempt of both.
Virginia Coupon Cases, 114 U. S. 295, 298.

Mr. John S. Haymes, with whom Mr. J. W. Miller was
on the brief, for Dallas County.

M-r. Justice HorMmEs delivered the opinion of the court.

This case comes here upon a Certificate from the Circuit
Court of Appeals. It is a suit in equity and the bill was
dismissed by the District Court. The facts alleged are
in short as follows. A statute of Missouri incorporated
the Laclede and Fort Scott Railroad and authorized
counties to invest in its stock and bonds and to issue
county bonds in order to pay for the same. The appellee
did so, afterwards defaulted upon its bonds and the appel-
lant recovered judgment upon them in the same District
Court for over a million dollars. Under the laws in force
when the bonds were issued it was the duty of the county
officers to levy and collect annually a tax of thirty per
cent. of the amount of the bonds issued but this duty never
has been performed and the county officers evade service
of writs of mandamus or if served refuse to obey the writs.
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There is no other mode of obtaining satisfaction and the
duties of levying and assessing the tax are only those of
apportioning the tax among the taxable inhabitants on
the basis of the last previous assessment which has been
made, and of collecting it. The prayer is for the appoint-
ment of a commissioner to levy, collect and pay over the
tax according to the Missouri law. The questions certified
are:

“1. Has a District Court of the United States, sitting
as a court of equity, jurisdiction of such a cause?

““2. When a judgment has been recovered on the law
side of a District Court of the United States of competent
jurisdiction, against a county of the State of Missouri, on
its bonds issued by authority of law, and the laws of that
State in force at the time the bonds were issued authorized
such county to levy and collect taxes to pay such bonds,
and the county has no funds in its treasury, which can be
applied to the payment of the judgment, and its property
is, under the laws of the State, exempt from seizure and
sale under execution; when the officers charged by the
laws of the State with the duty to levy and collect taxes
to pay such judgment refuse so to do, when the court in
which such judgment was rendered has a number of times
issued writs of mandamus commanding such officials to
levy the taxes which they were authorized and which it
was their duty to levy to pay such judgment, but these
officials have, when possible, evaded service of these writs,
and when served have wilfully and defiantly refused to
obey the writs of mandamus, and the fact has been con-
clusively demonstrated by the proceedings at law that
the plaintiff is utterly remediless at law by mandamus or
otherwise for the failure of the county to pay, and the
refusal of the officers of the county to discharge their duty
to levy and collect taxes and therewith to pay his judg-
ment; and when the last previous assessment was made
which, by the statute in force at the time the contract
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was made, was authorized and made the basis of the levy
of the amount to which the plaintiff is now entitled under
his judgment and writs of mandamus so that no act of
discretion is required to levy and collect it, but only the
clerical or ministerial acts of apportioning the amount
among the assessed values of the taxables specified in the
last previous assessment, placing it on the tax books and
collecting it of the persons and property liable therefor,
has the Federal Court of the District in which the judg-
ment was rendered, and the futile writs of mandamus
issued and, when possible, served, the jurisdiction and
authority in equity to appoint a commissioner, receiver
or other officer to make the apportionment and to collect
the amounts which the owner of the judgment is entitled
to have collected from the parties and properties liable
therefor.”

The fundamental consideration for answering these
questions is that the obligation upon which the judgment
was recovered was an obligation under, not paramount
to, the authority of the State. It is true that the District
Court of the United States had jurisdiction of the suit
upon the contract, but the extent of the obligation imposed
was determined by the statutes of Missouri, not by the
Constitution of the United States or any extraneous
source, the Constitution only requiring that the obligation
of the Contract should not be'impaired by subsequent
state law. The plaintiff by bringing suit in the United
States court acquired no greater rights than were given
to him by the local statutes. The right so given was to
have a tax levied and collected, it is true, but a tax or-
dained by and depending on the sovereignty of the State
and therefore limited in whatever way the State saw fit
to limit it when, so to speak, it contracted to give the rem-
edy. It is established that ‘taxes of the nature now in
question can only be levied and collected in the manner
provided’ by the statute, and therefore that it is impossible
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for the courts to substitute their own appointee in place
of the one contemplated by the act. Seibert v. Lewrs, 122
U. 8. 284, 298. The Missouri Case referred to in that de-
cision states a rule that we believe always to have been
recognized in that State and others, as well as reinforced
by other decisions of this court. Kansas City v. Hannibal
& St. Joseph R. R., 81 Missouri, 285, 293. St. L. & San
Frans. Ry. v. Apperson, 97 Missouri, 300, 306. Rees v.
Watertown, 19 Wall. 107. 117. Heine v. Levee Commis-
stoners, 19 Wall. 655, 658. Barkley v. Levee Commas-
sioners, 93 U. S. 258, 265. Meriwether v. Garrett, 102 U. S.
472, 501. Thompson v. Allen County, 115 U. 8. 550; S. C.,
below, 4 Ky. Law Rep. 98, 101. The rule has other ap-
plications; e. g. Smith v. Reeves, 178 U. S. 436, 445.
United States v. Kaufman, 96 U. S. 567, 569.

It is unnecessary to repeat the strong and already often
repeated language of this court that will be found at the
pages of the reports referred to. Some of it may go farther
than was necessary or than we should be prepared to go
in a different case, but to the extent of the principles that
we have laid down we apprehend that it is not open to
debate. It hardly could be except upon the question of
construction: how far the liability to the tax was bound
up with the mode of collection provided. But as the tax
depended for its creation upon a sovereign act of the
State and was confided for its enforcement to officers of
the State it is decided that it cannot be enforced by others.
The fact that it falls upon people who are not parties to
the contract or the suit is an additional consideration in
favor of the result; which no one would doubt if the judg-
ment had been recovered and the present proceeding
brought in another State. Of course it does not follow from
the fact that a court has authority to issue a writ of man-
damus to compel officers to perform their duty that it can
perform that duty in their place. Authority is given by
Missouri Rev. Stat. 1909, § 11417, to the Circuit Court




58 OCTOBER TERM, 1914.
Syllabus. 236 U. 8.

to enforce ‘by mandamus or otherwise’ an order to the
county coyrt to have the tax assessed, etc. But the words
‘or otherwise’ do not authorize the Circuit Court to collect
the tax, but only allow the resort to other means beside
mandamus to compel the county court to do so. At least
until the Supreme Court of Missouri says otherwise we
shouid read them in that sense.

We answer both questions: No.

MRr. JusticE McKENNA and MR. JusticE PiTnEy dis-
sent.

REYNOLDS ». FEWELL.

ERROR TO THE SUPREME COURT OF THE STATE OF
OKLAHOMA.

No. 102. Argued December 7, 8 1914.—Decided January 18, 1915.

The courts of Oklahoma have held that under § 7 of the Original Creek
Agreement of 1901 a nob-citizen husband, while by reason of non-
membership in the tribe was not to be counted in determining the
distributive shares for the purpose of allotment to, or in the right of,
enrolled members of the tribe, was entitled under tribal laws to take
an heir’s part of the lands which had been allotted to his deceased
citizen wife. De Graffenreid v. Iowa Land & Trust Co., 20 Oklahoma,
687.

The laws of the Creeks were uncertain and ambiguous, and although
the construction of a tribal law by the Supreme Court of Oklahoma
is not a construction of a law of the State, and this court has an un-
doubted right of review, it will not overturn, in a case at most only
debatable, a rule of construction that for years has governed trans-
fers of property.

The Supplemental Creek Agreement of 1902, providing that the de-
scent and distribution of allotments should be in accordance with
§ 49, Mansfield’s Digest, Laws of Arkansas, was not an interpreta-
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tion of the provisions for descent and distribution in the Original
Creek Agreement of 1901, but an express repeal thereof and the
establishment of another rule as to the future; but without affecting
the meaning of the provision in the Original Agreement as to the
cases governed by it.

34 Oklahoma, 112, affirmed.

TuE facts, which involve the construction of the Orig-
inal Creek Agreement and the laws of descent applicable
to allotments made thereunder, are stated in the opinion.

Mr. William R. Lawrence and Mr. F. W. Clements for
plaintiff in error.

Mr. Joseph C. Stone, with whom Mr. Henry B. Martin
was on the brief, for defendant in error.

MRg. JusticeE HugHESs delivered the opinion of the court.

The defendant in error brought this action to recover
certain lands which had been allotted under the Original
Creek Agreement (act of March 1, 1901, c. 676; 31 Stat.
861; 32 Stat. 1971). The allotments described in the com-
plaint had been made on behalf of two deceased Creeks,
Minnie Solander and her infant daughter, Hettie L.
Solander, that is, the respective allotments ran to the
‘heirs’ of each. The defendant in error claimed under a
lease, executed on September 7, 1905, by George A.
Solander, the surviving husband of Minnie Solander and
father of the other decedent. At the time of the death of
his wife and daughter, as for some years previously, George
A. Solander ‘resided in the Creek Nation,” but he was not
a citizen of that Nation. The plaintiff in error claimed
under a conveyance from Phoebe B. Trusler, an enrolled
Creek, who as the sister of Minnie Solander was the near-
est relative of Indian blood. The question was whether
George A. Solander was entitled to take as ‘heir,” despite
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the fact that he was not a Creek citizen. It was answered
by the state court in the affirmative. 34 Oklahoma, 112;
124 Pac. Rep. 623.

While the complaint embraced a portion of the lands
allotted on behalf of Minnie Solander, as well as lands
allotted on behalf of Hettie 1.. Solander, it appears from
the record that the judgment related exclusively to the
latter. According to the agreed statement of facts, Hettie
L. Solander was born on February 22, 1899, and died on
November 17, 1899, before receiving her allotment and
leaving her father and aunt surviving. She was entitled
to be enrolled, and was enrolled, as a member of the tribe,
and the allotment on her behalf was made to her ‘heirs,’
without further deseription, on December 4, 1901, under
the second paragraph of § 28 of the act of 1901, supra, and
the tribal deed was thereafter executed accordingly. Sec-
tion 28 is as follows:

“No person, except as herein provided, shall be added
to the rolls of citizenship of said tribe after the date of this
agreement, and no person whomsoever shall be added to
said rolls after the ratification of this agreement.

““All citizens who were living on the first day of April,
eighteen hundred and ninety-nine, entitled to be enrolled
under section twenty-one of the Act of Congress approved
June twenty-eighth, eighteen hundred and ninety-eight,
entitled ‘An Act for the protection of the people of the
Indian Territory, and for other purposes,” shall be placed
upon the rolls to be made by said commission under said
Act of Congress, and if any such citizen has died since
that time, or may hereafter die, before receiving his allot-
ment of lands and distributive share of all the funds of the
tribe, the lands and money to which he would be entitled,
if living, shall descend to his heirs according to the laws
of descent and distribution of the Creek Nation, and be
allotted and distributed to them accordingly.

¢ All children born to citizens so entitled to enrollment,




REYNOLDS ». FEWELL. 61
236 U. S. Opinion of the Court.

up to and including the first day of July, nineteen hundred,
and then living, shall be placed on the rolls made by said
commission; and if any such child die after said date, the
lands and moneys to which it would be entitled, if living,
shall descend to its heirs according to the laws of descent
and distribution of the Creek Nation, and be allotted and
distributed to them accordingly.

““The rolls so made by said commission, when approved
by the Secretary of the Interior, shall be the final rolls of
citizenship of said tribe, upon which the allotment of all
lands and the distribution of all moneys and other prop-
erty of the tribe shall be made, and to no other persons.”

We are thus referred to the ‘laws of descent and dis-
tribution of the Creek nation’ to ascertain the persons
entitled to the property. This explicit and determinative
reference disposes of the contention that George A.
Solander, although he might be an ‘heir’ under the Creek
laws, nevertheless could not take the lands in controversy
because being a non-citizen he was not entitled to the allot-
ment of a distributive share of the tribal lands in his own
right. It is sought to find support for this contention in
the concluding paragraph of § 28, above quoted, which
provides that the approved rolls shall be the final rolls of -
citizenship, upon which ‘allotment of all lands
shall be made, and to no other persons.” But this para-
graph should be read in the light of § 3 of the act of 1901,
supra, under which all lands were to be allotted ‘among
the citizens of the tribe’ so as ‘to give each an equal share
of the whole in value, as nearly as may be.” The persons
who were to receive these equal portions were those duly
ascertained and enrolled, and the rolls approved by the
Secretary of the Interior were to be final with respect to
membership in the tribe and the corresponding determina-
tion of the distributive shares of the tribal lands. Thus,
the provision of the last paragraph of § 28 had manifest
regard to those who were to receive allotments if living,
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and to those on whose behalf allotments were to be made
if they had died. In the latter case, the allotment of the
distributive share which would have gone to the enrolled
citizen, if living, was to go to his ‘heirs.” One who took as
such ‘heir’ would be none the less entitled because he
might have in addition an allotment in his own right as a
member of the tribe; that would not be a disturbance of
the principle of equality in distribution which was so em-
phatically laid down. Nor, on the other hand, would one
be excluded from taking, if he were a described ‘heir,” by
reason of the fact that he could not himself have received
a distributive share as an enrolled citizen. The right of
such ‘heir’ to take would not be determined by reference
to his status as a citizen or non-citizen, or by his right to
a distributive share of the tribal lands as one enrolled, but
by the status of the decedent and the fact that he was an
‘heir’ of the decedent within the statutory definition.

We have recently had occasion to review the course of
legislation with respect to the distribution of the property
of Creek intestates. Washington v. Miller, 235 U. S. 422;
Sizemore v. Brady, 235 U. S. 441. The Creek nation, as a
‘distinet political society’ (Cherokee Nation v. Georgia, 5

. Pet. 1, 16) had its own laws governing the devolution of

the property of its citizens. When Congress put in force
in the Indian Territory certain general laws of Arkansas,
including Chapter 49 of Mansfield’s Digest relating to
descents and distributions, it provided that ‘the judicial
tribunals of the Indian nations’ should retain exclusive
jurisdiction in all cases in which members of the nation
should be the only parties and that to such cases the laws
of Arkansas should not apply. Act of May 2, 1890, c. 182,
§§ 30, 31; 26 Stat. 81, 94, 95. In 1897, however, it was
provided that the laws of the United States and of the
State of Arkansas in force in the Indian Territory should
‘apply to all persons therein, irrespective of race’ (Act of
June 7, 1897, c. 3; 30 Stat. 62, 83); and, in 1898, Congress
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abolished the tribal courts and prohibited the enforcement
of the tribal laws. Act of June 28, 1898, ¢. 517, §§ 26, 28;
30 Stat. 495, 504. The Original Creek Agreement of 1901,
supra, operated again to make effective, for the purposes
stated, the Creek tribal laws with respect to ‘descent and
distribution’ of the property of Creek intestates (see §§ 7
and 28), and the provisions having this import remained
in force until their repeal in the following year. Act of
May 27, 1902, c. 888; 32 Stat. 245, 258, 742; Supplemental
Agreement, Act of June 30, 1902, c. 1323, § 6; 32 Stat.
500, 501.

The Creek laws thus made controlling are set forth in
the agreed statement as follows:

“Src. 6. Be it further enacted, that if any person die
without a will, having property and children, the property
shall be equally divided among the children by disinter-
ested persons; and in all cases where there are no children,
the nearest relation shall inherit the property. Laws of
Muscogee Nation, 1880, p. 132.

“Sec. 8. The lawful or acknowledged wife of a de-
ceased husband shall be entitled to one half of the estate,
if there are no other heirs and an heir’s part, if there should
be other heirs, in all cases where there is no will. The
husband surviving shall inherit of a deceased wife in like
manner. Laws of Muscogee Nation, 1880, p. 60.

“Sec. 1. All non-citizens, not previously adopted, and
being married to citizens of this nation, or having children
entitled to citizenship, shall have a right to live in this na-
tion and enjoy all the privileges enjoyed by other citizens,
except participation in the annuities and final participation
in the lands. Laws of the Muscogee Nation, 1890, p. 60.”

See Perryman’s Compiled Creek Laws of 1890; § 6
p. 32; § 8, p. 76; § 1, p. 66; Bledsoe’s Indian Land Laws,
2d ed., §§ 829-831.

It will be observed that §§ 6 and 8 make no distinction
between citizens and non-citizens. Under § 8, it is ‘the
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lawful or acknowledged wife,” or ‘husband,” that is en-
titled to take. If a non-citizen within this desecription
was to have ‘an heir’s part,” there would seem to be no
reason for construing § 6 so as to exclude a non-citizen
father of a deceased citizen, when the father is the ‘nearest
relation.” And it is contended by the defendant in error
that the provision of § 1, above quoted, only debarred
the non-citizen husband, or non-citizen father, from taking
a membership interest in the tribal property, that is, from
being counted as one of the units in the final distribution
of the tribal lands, and did not deprive him of the right
to take the part of an heir or next of kin in whatever prop-
erty had come to be owned individually by the deceased
wife or child.

While the agreed statement asserts that the laws above
quoted are the ‘only’ Creek statutes ‘in relation to descent
and distribution’ at the time in question, the plaintiff
in error insists that we should take judicial notice of nu-
merous other provisions of the Creek laws which it is
urged must control. Thus we are referred— taking those
statutes which are most nearly in point—to §§ 299 and 300
of McKellop’s Compilation (1893) of Creek Laws to the
effect that ‘no non-citizens shall, on account of marriage
with a citizen of this Nation, acquire any right pertaining
or belonging to a citizen of this Nation’ and that ‘no non-
citizen shall have the right to reside in or to own any
improvement in this Nation, except as provided for in
the treaties between this Nation and the United States’;
and also to § 108 (McKellop’s Comp., 1900), apparently
approved October 30, 1894, that ‘no non-citizen shall be
permitted to own houses or fences of any kind within the
Nation, or any interest therein’ and that ‘any purchase,
grant, lease or other conveyance of lands of the Muskogee
Nation, or title or claim thereto given by any citizen or
person claiming to be a citizen, contrary to § 2116 of the
United States Intercourse Laws’ shall be void.
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It is not certain that any of these last-mentioned pro-
visions was intended to apply to the succession of a hus-
band or father in case of intestacy. On the other hand,
the acquisition of property rights within the Nation by
an intermarried person, although a non-citizen, was
distinetly recognized by the Creek Act of April 6, 1894
(McKellop’s Comp., 1900, §§ 76, 77), relating to the juris-
diction of the tribal courts. This act provided:

“Skc. 76. The courts of this Nation shall have and exer-
cise jurisdiction over all controversies arising out of or
pertaining to property rights acquired in this Nation,
and situated in the same, by non-citizens who have inter-
married with citizens of this Nation and by reason of such
marriage secured rights and privileges in this Nation
under which such property was acquired and accumulated
by them. The jurisdiction of our courts shall extend to
controversies over property and property rights acquired
by intermarried non-citizens of our Nation who, by virtue
of this intermarriage with citizens, acquired such prop-
erty rights and privileges, and that irrespective of whether
such controversies are between non-citizens and citizens
of the Muskogee Nation or between any persons whom-
soever, who claim in this Nation property rights under
and through such intermarried non-citizens which are
by them acquired in the manner aforesaid; and all persons
hereafter intermarrying with citizens of this Nation shall
thereby be deemed to consent that the courts of this Na-
tion exercise jurisdiction over all property rights and
privileges that they acquire in this Nation by virtue of
their said marriage.

“Sec: 77. All property brought into this Nation by
non-citizens in consequence of intermarriage of such non-
citizens with citizens of this Nation shall likewise be under
the jurisdiction of the courts of this Nation.”

That the intermarried non-citizen could inherit under
the tribal laws appears to have been the conclusion reached
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in an unreported case (Porter v. \Brook) in the United
States court for the Western District of the Indian Terri-
tory, and this ruling was followed by the Supreme Court
of the State of Oklahoma in the case of De Graffenreid v.
Towa Land & Trust Co., 20 Oklahoma, 687. It was held
that a non-citizen husband, while,by reason of the fact of
his non-membership,he was not to be counted in determin-
ing the distributive shares for the purpose of allotment to,
or in the right of, enrolled members of the tribe, was

_entitled under the tribal laws to take an heir’s part of

the lands which had been allotted to his deceased citizen
wife. In that case the descent was controlled by the
provision of § 7 of the Original Creek Agreement that
the land allotted should descend to the heirs of the allottee
‘according to the laws of descent and distribution of the
Creek Nation,”—the same expression that is used in § 28.

This decision as to the right of intermarried non-citizens
to inherit has been repeatedly followed and has become a
rule of property which, recognizing the importance of the
security of titles, we should not disturb unless it is clearly
wrong. But so far from the case being one of manifest
error, .it is apparent from the review of their provisions
that the most that can be said is that the Creek laws were
uncertain and ambiguous and that their proper construc-
tion as an original question might be regarded as doubtful.
1t is true, of course, as urged by the plaintiff in error, that
we are not dealing with a statute of a State the meaning
of which is necessarily settled by the state court, but
even where we have undoubted right of review we ought
not to overturn, in a case at most debatable, a local rule
of construction which for years has governed transfers
of property. See Nadal v. May, 233 U. S. 447, 454.

It is insisted that the Supplemental Creek Agreement
of 1902 (supra), in § 6, contains an interpretation by Con-
gress of the words used in §§7 and 28 of the act of
1901. But we do not so read the later statute. Itsevident
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purpose was not to interpret the reference in the act of
1901 to the Creek laws of ‘descent and distribution,” or
to define the content and significance of such laws, but
to supersede the former provision and to establish another
rule. The previous provision with respect to descent
and distribution according to the Creek laws was expressly
repealed, and it was provided that ‘the descent and dis-
tribution’ should be in accordance with Chapter 49 of
Mansfield’s Digest of the statutes of Arkansas with the
proviso that Creek heirs, if there were such, should take
to the exclusion of others. This was a recognition of
dissatisfaction with the provision of the Original Agree-
ment which made the Creek laws controlling, but the
meaning and application of that provision in the cases
governed by it was in no way affected.

We are therefore of the opinion that George A. Solander
was entitled to the land which was allotted on behalf
of his infant daughter and, as in the case of an allotment
of this sort the restriction upon alienation was not applica-
ble, he had the right to make the conveyance under which
the defendant in error claims. Skelton v. Dill, 235 U. S.
206.

The judgment of the state court is affirmed.

Judgment affirmed.
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SHELLENBARGER ». FEWELL.

ERROR TO THE SUPREME COURT OF THE STATE OF
OKLAHOMA.

No. 103. Argued December 7, 8 1914.—Decided January 18, 1915.

Reynolds v. Fewell, ante, p. 58, followed to the effect that under § 7 of
the Original Creek Agreement of 1901 a non-citizen husband is en-
titled under the tribal laws to take an heir’s part of the lands which
had been allotted to his deceased citizen wife, pursuant to the rule
of property established by the highest court of Oklahoma in De
Graffenrerd v. Towa Land & Trust Co., 20 Oklahoma, 687.

Quere, whether persons entitled to take lands allotted under § 28 of the
Original Creek Agreement on behalf of a deceased member of the
tribe should be ascertained by refékence to the time of the death of
the decedent or by reference to the date of the allotment.

34 Oklahoma, 79, affirmed.

THE facts, which involve the construction of the Orig-
inal Creek Agreement and the laws of descent applicable
to allotments made thereunder, are stated in the opinion.

Mr. William R. Lawrence and Mr. F. W. Clements for
plaintiff in error.

Mr. Joseph C. Stone, with whom Mr. Henry B. Martin
was on the brief, for defendant in error.

By leave of court Mr. Grant Foreman and Mr. James D.

Simms filed a brief as amici curiee, in support of plaintiff
in error.

Mg. Justick HucHgs delivered the opinion of the court.

Minnie Solander, a Creek, died intestate on Octobc.ar 8,
1899, leaving her husband, George Solander (who resided
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in the Creek Nation but was not a citizen thereof), her
child, Hettie L. Solander, and her sister, Phoebe Trusler,
surviving. Hettie 1. Solander died intestate on Decem-
ber 19, 1899,! without husband or issue; her father and
aunt (above mentioned) survived her. Minnie Solander
was duly enrolled as a member of the Creek tribe and,
after the death of herself and her daughter, an allotment
was made to her ‘heirs’ of certain land, the title to which
is here in controversy. Her husband, George Solander, on
April 27, 1906, executed a conveyance of this land to
William M. Fewell, who brought the present action in
ejectment against the plaintiff in error, John H. Shellen-
barger; the latter claimed the property under a deed from
Phoebe Trusler, the nearest relative of Indian blood.

The Supreme Court of the State of Oklahoma held that
the husband, although a non-citizen, had title to the lands
allotted on behalf of his wife and that they passed under
his conveyance. 34 Oklahoma, 79; 124 Pac. Rep. 617.
And this writ of error has been sued out.

The record in this case does not show the date of the
allotment made on behalf of Minnie Solander 2 but the
state court concluded ‘from the admissions in the agreed
statement of facts and the briefs of both parties’ that the
allotment had been selected, and the certificate issued,
under the Original Creek Agreement of March 1, 1901,
c. 676, 31 Stat. 861. This has also been assumed in the
argument here. The case is, therefore, controlled by § 28
of the act of 1901, supra, which provides that the lands
to which the deceased member of the tribe would have
been entitled, if living, should ‘descend to his heirs accord-
ing to the laws of descent and distribution of the Creek
Nation, and be allotted . . . accordingly.” Under

1 The date of her death is given in the agreed statement in No. 102,
Reynolds v. Fewell, ante, p. 58, as November 17, 1899.

2The date of this allotment is stated in the record in No. 102, Rey-
nolds v. Fewell, ante, p. 58, as December 3, 1901.
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these laws, according to the settled rule of construction,
George Solander was entitled to the property and had the
right to convey. Reynolds v. Fewell, ante, p. 58.

The question whether the persons entitled to take lands
allotted under § 28 on behalf of a deceased member of the
tribe, should be ascertained by reference to the time of the
death of the decedent, or by reference to the date of the
allotment, has been discussed in the briefs but is not ma-
terial here, inasmuch as in either event George Solander
took all the lands in question; it is not necessary to inquire
whether an undivided interest should be treated as one
passing in the first instance to his daughter and on her
death to him.

Judgment affirmed.

LESSER ». GRAY.

ERROR TO THE COURT OF APPEALS OF THE STATE OF
GEORGIA.

No. 110. Submitted December 9, 1914.—Decided January 18, 1915.

Where plaintiff in error seasonably sets up and claims that, because
the bankruptey court adjudicated his debt to be not provable the
proceedings in bankruptcy and defendant’s discharge are not a bar,
a Federal issue is raised, and as in this case that question is not
frivolous, this court has jurisdiction under § 237, Judicial Code.

A disallowed debt and a non-provable debt are not identical; and a
claim that has been presented and disallowed as not having founda-
tion is not a non-provable debt and the discharge is a bar.

In this case, held that the contract on which the claim sued for was
based was either terminated by defendant’s bankruptey or non-
compliance therewith constituted a breach, and in either case de-
fendant was released by his discharge. :

As plaintiff, suing on a claim disallowed in the bankruptey proceeding,
made no effort to review the action of the bankruptey court in the
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direct way prescribed by the Bankruptey Act, the result in this case
cannot be obtained indirectly by suit in the state court based on the
contention that the debt was non-provable.

8 Ga. App. 605, affirmed.

TuE facts, which involve the jurisdiction of this court
under § 237, Judicial Code, and the effect of a discharge in
bankruptey, are stated in the opinion.

Mr. Henry A. Alexander, Mr. C. Henry Cohen and Mr.
Rodney S. Cohen for plaintiff in error.

Mr. Alex. C. King and Mr. Charles T. Hopkins for de-
fendant in error.

Mg. JusTicE McREYNOLDS delivered the opinion of the
court.

Lesser brought suit in the City Court of Atlanta against
Gray and another, once members of Inman & Co., for
damages alleged to have resulted from breach of contract
by the firm. A demurrer was sustained and final judg-
ment rendered for defendant; this was affirmed by the
Court of Appeals of Georgia (8 Ga. App. 605); and the
matter is here upon writ of error.

A motion to dismiss must be denied. Plaintiff in error
seasonably set up and claimed that, because the bank-
ruptey court adjudicated his debt to be not provable (Re
Inman & Co., 175 Fed. Rep. 312), the proceedings in bank-
ruptey and discharge of defendant constituted no bar to a
recovery thereon in the state court. A Federal issue is
raised and we cannot say that it is too frivolous to give
jurisdiction. Rector v. City Deposit Bank, 200 U. S. 405,
411.

The following summary adequately indicates the es-
sentials of the original petition:

Inman & Co., a copartnership composed of Gray and
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others, in July, 1907, agreed to purchase from Lesser 500
bales of patches—cotton bagging—to be delivered during
the twelve months commencing September 1, 1907. About
one-third was delivered and paid for prior to May 4, 1908,
at which time an involuntary petition in bankruptey was
filed against the firm and its members. Shortly thereafter
all were adjudicated bankrupts. Trustees were appointed,
and in July, 1908, Gray obtained his discharge. Prior to
the bankruptey proceedings there was no breach or dis-
avowal of the contract and thereafter no demand for fur-
ther deliveries nor offer to make any.

In Feburary, 1909, Lesser presented a claim against
the estate for his alleged loss. The trustees objected on
several grounds. Among others these were specified:
“That said claim is not a provable claim in bankruptey
under the provisions of the Bankrupt Act; that said claim
on its face shows that at the time of the filing of the peti-
tion in said cause, and at the date of adjudication, the
merchandise, the subject-matter of the claim, had not
been delivered to the bankrupts as provided under the
contract of sale therein set forth, but that all of said mer-
chandise that had been delivered, to wit, the amount of 174
bales had been paid for. . . . Said proof shows that at
the date of the adjudication, as well as the filing of the peti-
tion, no breach of said contract had ocecurred.

Your trustees show that the contract set forth is not such
a contract as is avoided by an adjudication in bankruptey,
and, therefore, that the same is not a provable debt.”

The referee disallowed the claim, and the United States
District Court approved his action for reasons stated in
a written opinion incorporated in the petition.

“Petitioner shows that the defendants have failed under
said contract to accept and pay for 326 bales of patches
at the contract price, and petitioner having retained said
goods, defendants are indebted to him for the difference
between the contract price and the market price at the
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time and place of delivery under said contract; 3
that his said claim having been disallowed and adjudicated
not provable in bankruptey, the said discharges of the de-
fendants are no bar to the prosecution of this suit, and the
plea of bankruptey is not available to the defendants;”” and
he prays for judgment.

In support of the demurrer defendant Gray maintains:
(1) The plaintiff sustained no legal injury. Before any
breach of the contract an involuntary petition in bank-
ruptey, afterwards sustained, was commenced against the
partnership and its members; the partnership was dis-
solved, the contract rendered impossible of performance
and annulled by the law; and whatever loss resulted was
damnum absque tnjuria. (2) If there ever was a valid
claim defendant’s discharge in bankruptey acquitted it.
(3) The matter was submitted to a competent court of
bankruptey with exclusive jurisdiction, which disallowed
the demand; no appeal was taken; and the question be-
came res judicata.

The plaintiff in error insists: That he suffered legal
damage because the contract of purchase was not fully
complied with. ‘‘Under the classification of the act, claims
are either provable or not provable;” when of the former
class they are dischargeable, when of the latter they are
not dischargeable. His ‘‘claim had been adjudged by the
bankruptey court, to which it had been presented for
proof, to be not provable,” and therefore the discharge
constitutes no bar to his right to recover against the de-
fendant.

Section 2 of the Bankruptey Law (July 1, 1898, ¢. 541,
30 Stat. 544) invests courts of bankruptey with jurisdic-
tion to ‘“(2) allow claims, disallow claims, reconsider al-
lowed or disallowed claims, and allow or disallow them
against bankrupt estates; . . . (6) bring in and sub-
stitute additional persons or parties in proceedings in
bankruptey when necessary for the complete determina-
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tion of a matter in eontroversy; (7) cause the estates of
bankrupts to be collected, reduced to money and dis-
tributed, and determine controversies in relation thereto,
except as herein otherwise provided; . . . (10) con-
sider and confirm, modify or overrule, or return, with in-
structions for further proceedings, records and findings
certified to them by referees; . . . (15) make such
orders, issue such process, and enter such judgments in
addition to those specifically provided for as may be nec-
essary for the enforcement of the provisions of this Act.”
A “‘discharge’ shall mean the release of a bankrupt from
all of his debts which are provable in bankruptcy, except
such as are excepted by this Act.” (§1.) ‘A discharge
in bankruptey shall release a bankrupt from all of his
provable debts.” (§17.) Debts of the bankrupt may
be proved and allowed against his estate which are founded
upon an open account, or upon a contract express or im-
plied; and unliquidated claims may be liquidated in such
manner as the court shall direct, and may thereafter be
proved and allowed. (§ 63.)

A bankruptey court in which an estate is being admin-
istered has full power to inquire into the validity of any
alleged debt or obligation of the bankrupt upon which a
demand or claim against the estate is based. This is
essential to the performance of the duties imposed upon
it. When an alleged debt or obligation is ascertained to
be invalid—without lawful existence—the claim based
thereon is necessarily disallowed. A disallowed claim and
a non-provable debt are not identical things; and a failure
accurately to observe the distinction has led to confusion
in argument.

The United States District Court, being of opinion that
an implied condition in Lesser’s contract terminated it
when the involuntary bankruptey proceeding was begun,
held that the bankrupt incurred no obligation to pay dam-
age by reason of the firm’s failure fully to comply there-
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with. Accordingly the judgment in respect of the claim
presented by plaintiff against the estate was that it be
disallowed because without foundation—not that he had
a non-provable debt.

The petition in the cause now under review was prop-
erly dismissed. If, as both the bankruptey and state
courts concluded, the contract was terminated by the in-
voluntary bankruptey proceeding no legal injury resulted.
If, on the other hand, that view of the law was erroneous,
then there was a breach and defendant Gray became liable
for any resulting damage; but he was released therefrom
by his discharge. In this state of the record we will not
enter upon a consideration of the specific reason assigned
by the state court for sustaining the demurrer. No effort
was made by plaintiff in error to secure a review of the
action of the bankruptey court in the direct way preseribed
by the statute and that result may not be obtained indi-
rectly through the present proceeding. The judgment of
the court below is

Affirmed.

LIEUTENANT COLONEL STEARNS ». BRIGADIER
GENERAL WOOD.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE NORTHERN DISTRICT OF OHIO.

No. 647. Argued December 18, 1914.—Decided January 18, 1915.

The province of courts is to decide real controversies and not to discuss
abstract propositions; and this court cannot be called upon to con-
strue orders, acts of Congress and provisions of the Constitution for
the information of persons whose rights are not directly affected or
threatened, notwithstanding their laudable feeling of deep interest
in the general subject.
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An officer of the National Guard whose personal rights are not directly
violated or interfered with and whose present rank remains un-
changed thereby cannot, in this court, question the validity and con-
stitutionality of the General Order contained in Circular No. 8 is-
sued by the Secretary of War pursuant to § 3 of the Military Law,
act of January 21, 1903, c¢. 196, 32 Stat. 775, as amended by act
of May 27, 1908, c. 204, 35 Stat. 399, relative to the organization,
armament and discipline of the organized militia, and orders of the
Adjutant General of Ohio with respect to the mobilization of the
National Guard of that State and commanding that upon any dec-
laration of war all furloughs be revoked and the officers and soldiers
shall assemble and proceed wherever directed by the President of the
United States, whether within or without the United States.

THE facts, which involve the jurisdiction of this court
on a direct appeal from the District Court, are stated in
the opinion.

Mr. Hubert J. Turney, with whom Mr. Nathan William
MacChesnay and Mr. Don R. Sipe were on the brief, for
appellee.

Mr. Harvey R. Keeler and Mr. Fred C. Geiger for appel-
lant, submitted.

Mk. Justice McREYNoLDs delivered the opinion of the
court.

This is a direct appeal from the District Court which
held that the original bill states no cause of action. It
must be dismissed unless the case involves the construction
or application of the Constitution of the United States,
or the constitutionality of a Federal statute is fairly drawn
in question.

The only serious attempt to show that appellant has a
direct personal interest in the subject presented is found
in the section of the bill which alleges that he is now serving
as a Major in the Inspector General’s Department of the
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Ohio National Guard and is aggrieved because defendant
Wood, the Adjutant General of the State, is about to put
into full force and effect a general order issued by command
of the Secretary of War and known as Circular No. 8§,
which, without right or authority, directs that the maxi-
mum rank of senior officers in complainant’s department
shall be a Lieutenant Colonel, and if this is done he will
be prevented from attaining and serving in the higher
rank permitted by the existing laws of Ohio.

Section 3 of the Military Law (act of January 21, 1903,
c. 196, 32 Stat. 775, as amended by the act of May 27,
1908, c. 204, 35 Stat. 399), provides that on and after
January 21, 1910, the organization, armament and disci-
pline of the organized militia in the several States, Terri-
tories, and the District of Columbia, shall be the same as
that which is now or may hereafter be prescribed for the
regular army of the United States, subject in time of peace
to such general exceptions as may be authorized by the
Secretary of War. Exercising his discretion the Secretary
of War directed the issuance of Circular No. 8, to become
effective January 1, 1914. It is comprehensive in terms
and prescribes general regulations concerning the mem-
bers, officers and organization of the state militia. The
validity of the order is denied.

The bill further avers that the Adjutant General of Ohio
has issued an order with respect to the mobilization of the
National Guard of that State wherein he commands that
upon any declaration of war all furloughs shall be revoked
and all the officers and soldiers shall assemble and proceed
wherever directed by the President whether within or
without the United States. The validity of this is also
denied.

The brief in behalf of appellant states that ‘“this action
is a test case brought by an officer of the National Guard
against the Adjutant General of Ohio, who are nominal
complainant and respondent, and involves the construe-




78 OCTOBER TERM, 1914.

Opinion of the Court. 236 U. S.

tion of certain constitutional provisions, as follows:”
Art. I, § 8, Par. 16; the Second Amendment; the Tenth
Amendment; Art. I, § 8 Par. 15; the Preamble to the
Constitution; the provision making the President com-
mander in chief of the militia when called into the Federal
service; the power granted to Congress to raise and sup-
port armies. ‘‘The action alse seeks a construction with
respect to the right of the President and Congress over
the National Guard of the several States, and the status
and legal relation of the officers thereof to the War De-
partment; and raises the further question whether the
National Guard or organized militia may be used without
the territorial limits of the United States, as such.”

The general orders referred to in the bill do not directly

violate or threaten interference with the personal rights of
appellant—a Major in the National Guard whose present
rank remains undisturbed. He is not therefore in position
to question their validity; and certainly he may not de-
‘mand that we construe orders, acts of Congress, and the
Constitution for the information of himself and others,
notwithstanding their laudable feeling of deep interest in
the general subject. The province of courts is to decide
real controversies, not to discuss abstract propositions.
Little v. Bowers, 134 U. S. 547, 557 ; California v. San Pablo
Railroad, 149 U. 8. 308, 314; Richardson v. McChesney,
218 U. 8. 487, 492; Mussouri, Kansas & Texas Ry. v. Cade,
233 U. S. 642, 648.

We cannot consider the points suggested and the ap-

peal is
Dismissed.
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BURDICK ». UNITED STATES.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES
FOR THE SOUTHERN DISTRICT OF NEW YORK.

No. 471. Argued December 16, 1914.—Decided January 25, 1915.

Acceptance, as well as delivery, of a pardon is essential to its validity;
if rejected by the person to whom it is tendered the court has no
power to force it on him. United States v. Wilson, 7 Pet. 150.

Quecere whether the President of the United States may exercise the
pardoning power before conviction.

A witness may refuse to testify on the ground that his testimony may
have an incriminating effect, notwithstanding the President offers,
and he refuses, a pardon for any offense connected with the matters
in regard to which he is asked to testify.

There are substantial differences between legislative immunity and a
pardon; the latter carries an imputation of guilt and acceptance of
a confession of it, while the former is non-committal and tantamount
to silence of the witness.

There is a distinction between amnesty and pardon; the former over-
looks the offense and is usually addressed to crimes against the sov-
ereignty of the State and political offenses, the latter remits punish-
ment and condones infractions of the peace of the State.

211 Fed. Rep. 492, reversed.

THE facts, which involve the effect of a pardon of the
President of the United States tendered to one who has
not been convicted of a erime nor admitted the commission
thereof, and also the necessity of acceptance of a pardon
in order to make it effective, are stated in the opinion.

Mr. Henry A. Waise, with whom Mr. Henry W. Sackett
was on the brief, for plaintiff in error:

The proceeding before the grand jury was a ‘‘criminal
case” within the meaning of the Fifth Amendment.
Counselman v. Hitchcock, 142 U. S, 547.

Plaintiff in error was privileged under the Fifth Amend-
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ment to decline to answer the questions upon the ground
that his answers thereto might tend to criminate him.
1 Burr’s Trial, 244, Coombs; Counselman v. Hitchcock, 142
U. S. 564 ; Sanderson’s Case, 3 Cranch, 638.

The refusal of a witness to answer questions upon the
ground that his answers may tend to criminate him does
not constitute either an admission or proof of his guilt of
any offense. 30 Am. & Eng. Ency., p. 1170; Rose v.
Blakemore, 21 E. C. L. Ryan & Moody, 382, 774 ; Phelin v.
Kinderline, 20 Pa. St. 354; State v. Bailey, 54 lowa, 414;
Dorendinger v. Tschechtelin, 12 Daly (N.Y.), 34; Greenleaf
on Evidence, 16th ed., §469d; Wigmore on Evidence,
§ 2272; Act of March 16, 1878, 20 Stat. 30; Wilson v.
United States, 149 U. S. 60; Fulzpatrick v. United States,
178 U. S. 304, 315; Boyle v. Smithman, 146 Pa. St. 255;
Beach v. United States, 46 Fed. Rep. 754.

The President was without power to issue any pardon
to plaintiff in error; and consequently the warrant ten-
dered is null, void and of no effect. Art. II, § 2, Const.
U. S.; Martin v. Hunter, 1 Wheat. 304; Cooley’s Const.
Lim., p. 11; Ex parte Wells, 18 How. 307 ; Ex parte Garland,
4 Wall. 333; 20 Ops. Atty. Gen’l 330; 24 Am. & Eng.
Ency., pp. 575-6; 2 Hawkins P. C., Ch. 37, § 9, p. 543;
In re Newvitt, 117 Fed. Rep. 448; 11 Ops. Atty. Gen'l 227;
Howard's Case, Sir T. Raymond, 13; 83 Eng. Rep. (Full
Reprint), 7; United States v. Klein, 13 Wall. 128; Arm-
strong’s Foundry, 6 Wall. 766; Carlisle v. United States,
16 Wall. 147; Lapeyre v. United States, 17 Wall. 191;
Osborn v. United States, 91 U. S. 474; Wallach v. Van
Riswick, 92 U. S. 202; Unated States v. Padelford, 9 Wall.
531; Armstrong v. United States, 13 Wall. 155; Pargoud v.
Unated States, 13 Wall. 157.

Plaintiff in error having refused to accept the tendered
pardon, the same is of no effect. Wilson v. United States,
7 Pet. 150 ; Commonwealth v. Lockwood, 109 Massachusetts,
323; Cooley, Const. Law, 3d ed., p. 115.
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The decision of the court below is equivalent to the
conviction of plaintiff in error of an offense against the
United States without trial by jury, and consequently in
violation of his rights under the Constitution of the
United States. See Fifth and Sixth Amendments, Const.
U. S.; 24 Am. & Eng. Ency. 579; 11 Ops. Atty. Gen’l 227;
Dominick v. Bowdoin, 44 Georgia, 357; Manlove v. State,
153 Indiana, 80; Commonwealth v. Lockwood, 109 Mas-
sachusetts, 323; People v. Marsh, 125 Michigan, 410;
United States v. Armour, 142 Fed. Rep. 808.

The tendered pardon is not an equivalent of the con-
stitutional privilege of plaintiffs in error. Counselman v.
Hitcheock, 142 U. S. 564 ; Brown v. Walker, 161 U. S. 591;
Cooley’s Const. Lim., pp. 5, 365.

The interpretation of the language of the Constitution
conferring the pardoning power upon the President,
“and he shall have power to grant reprieves and pardons
for offenses against the United States except in cases of
impeachment,” (Art. II, § 2, subd. 1) contended for by
the United States stretches the actual language of the
Constitution in that it makes the word “offenses’” con-
note conjectural or purely hypothetical offenses in addi-
tion to ascertained events. Assuming for the sake of
argument that this construction is permissible, upon a
mere examination of the language, then there is presented
a case in which there is a choice between two permissible
constructions and in such a case the court must choose the
one which is most in harmony with the Constitution taken
as a whole and with the spirit of our institutions. Gibbons
v. Ogden, 9 Wheat. 1, 188 ; Legal Tender Cases, 12 Wall. 457,
531-532; In re Griffin, 17 Am. L. R. 358.

The construction of the words conferring the par-
doning power that is contended for by the United States
would tend to destroy some of the most essential safe-
guards of free government. It would pervert the grand
jury, which in its origin was an institution which stood

VOL. CCXXXVI—6
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as a barrier against persecution by the crown into an
instrument of inquisition that might be used by the
executive department for the purpose of throttling the
free and wholesome criticism of the acts of public officials.
It would tend to destroy to a dangerous degree the separa-
tion of powers between the executive and the judicial
branches of the government and in practical effect would
arm the executive with summary powers which ought to
be possessed only by the judicial branch. It would in-
evitably create the possibility of putting into effect a
system of censorship of news concerning the acts of public
officials and tend to the creation of a seeret and powerful
bureaucracy. Ex parte Bain, 121 U. S. 1, 10-11; Kulbourn
v. Thompson, 103 U. S. 168, 190; United States Constitu-
tion, Art. IIT, § 1; Art. IT, § 1; Art. I, § 1; Fifth Amend-
ment.

The Solicitor General for the United States:

The President has the power to pardon a person for an
offense of which he has not been convicted. It was so in
England. 3 Coke’s Inst. 233, c¢. 105, Of Pardons; 14
Blackstone, c. 26, subd. IV, 4, and see c. 28; 6 Halsbury’s
Laws of England, p. 404.

In this country from the very first, Presidents have
exercised not only the power to pardon in specific cases
before conviction, but even to grant general amnesties.
20 Ops. Atty. Gen’l 339. And see Ex parte Garland, 4
Wall. 333; Brown v. Walker, 161 U. S. 591.

In the constitutions of some of the States the power of
the governor to grant pardons is expressly limited by the
words ‘“‘after conviction,” but in the States in which this
limitation isnot contained in the constitutions the governor
may pardon before conviction. Dominick v. Bowdoin, 44
Georgia, 357 ; Grubb v. Bullock, 44 Georgia, 379 ; Common-
wealth v. Bush, 2 Duv. (Ky.) 264; State v. Woolery, 29
Missouri, 300.
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A pardon may be granted for an offense which has
neither been admitted nor preved. It is true that a par-
don cannot be granted as a license for future misdoing,
but the pardons involved in the cases at bar do not relate
to future offenses, but to offenses which the plaintiffs in
error have committed or may have committed, or taken
part in.

A person may be pardoned for an offense which has not
been proved. An acknowledgment by the person pardoned
that his answer will tend to inecriminate him is basis enough
for granting a pardon, without any other proof of the
offense or of his connection with it. This is the basis of
the immunity statutes.

A pardon may be granted for the purpose of affording
to a witness immunity from prosecution. The exercise of
the pardoning power of the President for this purpose does
not amount to a usurpation of legislative functions even
if it be true that it is within the powers of Congress to
enact laws securing to witnesses immunity from prose-
cution in lieu of the constitutional prohibition against
compelling incriminating testimony. See Brown V.
Walker, 161 U. S. 591.

The exercise of this power by Congress, however, can
have no effect in limiting the constitutional power of the
President to grant pardons. The President’s power of
pardon ‘‘is not subject to legislation,” and ‘‘Congress can
neither limit the effect of his pardon nor exclude from its
exercise any class of offenders.” United States v. Klein,
13 Wall. 128, 141. It cannot be interrupted, abridged, or
limited by any legislative enactment. The Laura, 114
U. 8. 411, 414; Ex parte Garland, 4 Wall. 333, 380.

The immunity afforded by the pardons is as broad as
the protection afforded by the constitutional provision
against compelling a person to be a witness against him-
self. Counselman v. Hitchcock, 142 U. S. 547, distin-
guished. And see Brown v. Walker, 161 U. 8. 591; Int.
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Com. Comm. v. Baird, 194 U. 8. 25; Hale v. Henkel, 201
U. 8. 43; Nelson v. United States, 201 U. S. 92.

No formal acceptance is necessary to give effect to the
pardons. United States v. Wilson, 7 Pet. 150, has no
application here, and see In re Callicot, 8 Blatchf. 89, 96.

Although a court takes no notice of a pardon unless it is
pleaded or in some way claimed coram judice by the person
pardoned, Unuted States v. Wilson, 7 Pet. 150, and the
plaintiffs in error might refuse the benefit of their pardons
should they be prosecuted for the offenses which are
covered by the pardons, that does not affect their validity.

The pardons have been executed, formally tendered to
plaintiffs in error, have been filed with the clerk of the
court for the jurisdiction in which the testimony is re-
quired, and remain at the disposal of plaintiffs in error.
They have passed out of the control of the President and
of the executive department of the Government with the
intention that they shall pass to the plaintiffs in error, so
that there has been as complete a delivery as it is possible
to make, and if they are not irrevocable now they would
become so at the very instant that the required testimony
is given.

It is the object of the constitutional privilege to pro-
tect the witness from the danger of prosecution for a
past offense which his evidence may disclose or to which
his evidence may give a clue. But, since that danger has
been completely removed by the pardons of which the plain-
tiffs may avail themselves at any time after the moment
of testifying, the constitutional privilege cannot be invoked
by them, for there is nothing to which it can apply—no
danger against which its protecting shield is necessary.

Mr. Justice McKen~Na delivered the opinion of the
court.

Error to review a judgment for contempt against Bur-
dick upon presentment of the Federal grand jury for
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refusing to answer certain questions put to him in an in-
vestigation then pending before the grand jury into al-
leged custom frauds in violation of §§ 37 and 39 of the
Criminal Code of the United States.

Burdick first appeared before the grand jury and refused
to answer questions as to the directions he gave and the
sources of his information concerning certain articles in
the New York Tribune regarding the frauds under in-
vestigation. He is the City Editor of that paper. He
declined to answer, claiming upon his oath, that his an-
swers might tend to eriminate him. Thereupon he was
remanded to appear at a later day and upon so appearing
he was handed a pardon which he was told had been ob-
tained for him upon the strength of his testimony before
the other grand jury. The following is a copy of it:

“Woodrow Wilson, President of the United States of
America, to all to whom these presents shall come, Greet-
ing:

“Whereas George Burdick, an editor of the New York
Tribune, has declined to testify before a Federal Grand
Jury now in session in the Southern District of New York,
in a proceeding entitled ‘United States ». John Doe and
Richard Roe,” as to the sources of the information which
he had in the New York Tribune office, or in his posses-
sion, or under his control at the time he sent Henry D.
Kingsbury, a reporter on the said New York Tribune, to
write an article which appeared in the said New York
Tribune in its issue of December thirty first, 1913, headed
‘Glove Makers’ Gems may be Customs Size,” on the
ground that it would tend to ineriminate him to answer
the questions; and,

“Whereas, the United States Attorney for the Southern
District of New York desires to use the said George Bur-
dick as a witness before the said Grand Jury in the said
proceeding for the purpose of determining whether any
employé of the Treasury Department at the Custom
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House, New York City, has been betraying information
that came to such person in an official capacity ; and,

“Whereas, it is believed that the said George Burdick
will again refuse to testify in the said proceeding on the
ground that his testimony might tend to incriminate
himself;

““Now, Therefore, be it Known, that I, Woodrow Wil-
son, President of the United States of America, in con-
sideration of the premises, divers other good and sufficient
reasons me thereunto moving, do hereby grant unto the
said George Burdick a full and unconditional pardon for
all offenses against the United States which he, the said
George Burdick, has committed or may have committed,
or taken part in, in conneetion with the securing, writing
about, or assisting in the publication of the information so
incorporated in the aforementioned article, and in connec-
tion with any other article, matter or thing, concerning
which he may be interrogated in the said grand jury pro-
ceeding, thereby absolving him from the consequences of
every such criminal act.

“In testimony whereof, I have hereunto signed my
name and caused the seal of the Department of Justice
to be affixed. Done at the City of Washington this
fourteenth day of February, in the year of our Lord One
Thousand Nine Hundred and Fourteen, and of the In-
dependence of the United States the One Hundred and
Thirty-eighth.”

He declined to accept the pardon or answer questions as
to the sources of his information, or whether he furnished
certain reporters information, giving the reason, as before,
that the answers might tend to criminate him. He was
presented by the grand jury to the District Court for
contempt and adjudged guilty thereof and to pay a fine of
$500, with leave, however, to purge himself by testifying
fully as to the sources of the information sought of him,
“and in event of his refusal or failure to so answer, a
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commitment may issue in addition until he shall so com-
ply,” the court deciding that the President has power to
pardon for a erime of which the individual has not been
convicted and which he does not admit and that accept-
ance is not necessary to toll the privilege against incrimina-
tion.

Burdick again appeared before the grand jury, again
was questioned as before, again refused to accept the
pardon and again refused to answer upon the same
grounds as before. A final order of commitment was then
made and entered and he was committed to the custody
of the United States Marshal until he should purge himself
of contempt or until the further order of the court. This
writ of error was then allowed.

The question in the case is the effect of the unacecepted
pardon. The Solicitor General in his discussion of the
question, following the division -of the District Court,
contends (1) that the President has power to pardon an
offense before admission or conviction of it, and (2) the
acceptance of the pardon is not necessary to its complete
exculpating effect. The conclusion is hence deduced that
the pardon removed from Burdick all danger of accusation
or conviction of erime and that, therefore, the answers to
the questions put to him could not tend to or accomplish
his inerimination.

Plaintiff in error counters the contention and conclusion
with directly opposing ones and makes other contentions
which attack the sufficiency of the pardon as immunity and
the power of the President to grant a pardon for an offense
not precedently established nor confessed nor defined.

The discussion of counsel is as broad as their conten-
tions. Our consideration may be more limited. In our
view of the case it is not material to decide whether the
pardoning power may be exercised before conviction. We
may, however, refer to some aspects of the contentions of
plaintiff in error, although the case may be brought to
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the narrow question, Is the acceptance of a pardon neces-
sary? We are relieved from much discussion of it by
Unated States v. Wilson, 7 Peters, 150. Indeed, all of the
principles upon which its solution depends were there con-
sidered and the facts of the case gave them a peculiar
and interesting application.

There were a number of indictments against Wilson and
one Porter, some of which were for obstructing the mail
and others for robbing the mail and putting the life of the
carrier in jeopardy. They were convicted on one of the
latter indictments, sentenced to death, and Porter was
executed in pursuance of the sentence. President Jackson
pardoned Wilson, the pardon reciting that it was for the
crime for which he had been sentenced to suffer death,
remitting such penalty with the express stipulation that
the pardon should not extend to any judgment which
might be had or obtained against him in any other case or
cases then pending before the court for other offenses
wherewith he might stand charged.

To another of the indictments Wilson withdrew his
plea of not guilty and pleaded guilty. Upon being ar-
raigned for sentence the court suggested the propriety of
inquiring as to the effect of the pardon, ‘‘although alleged
to relate to a conviction on another indictment.” Wilson
was asked if he wished to avail himself of the pardon, to
which he answered in person that (7 Pet., p. 154) “he had
nothing to say, and that he did not wish in any manner to
avail himself, in order to avoid sentence in this particular
case, of the pardon referred to.”

The judges were opposed in opinion and certified to this
court for decision two propositions which were argued by
the district attorney of the United States, with one only of
which we are concerned. It was as follows (p. 154):
2. That the prisoner can, under this conviction, derive
no advantage from the pardon, without bringing the same
judicially before the court by plea, motion or otherwise.”
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There was no appearance for Wilson. Attorney General
Taney (afterwards Chief Justice of this court) argued the
case on behalf of the United States. The burden of his
argument was that a pardon, to be effective, must be
accepted. The proposition was necessary to be estab-
lished as his contention was that a plea of the pardon was
necessary to arrest the sentence upon Wilson. And he
said, speaking of the pardon (p. 156), ‘It is a grant to him
[Wilson]; it is his property; and he may accept it or not
as he pleases,” and, further, It is insisted that unless he
pleads it, or in some way claims its benefit, thereby de-
noting his acceptance of the proffered grace, the court
cannot notice it, nor allow it to prevent them from passing
sentence. The whole current of authority establishes this
principle.”” The authorities were cited and it was de-
clared that ‘‘the necessity of pleading it, or claiming it in
some other manner, grows out of the nature of the grant.
He must accept it.”

There can be no doubt, therefore, of the contention of
the Attorney General and we have quoted it in order to
estimate accurately the response of the court to it. The
response was complete and considered the contention in
two aspects, (1) a pardon as the act of the President, the
official act under the Constitution; and (2) the attitude
and right of the person to whom it is tendered. Of the
former it was said (p. 160) that the power had been
“exercised from time immemorial by the executive of
that nation (England) whose language is our language,
and to whose judicial institutions ours bear a close re-
semblance ; we adopt their principles respecting the opera-
tion and effect of a pardon, and look into their books for
the rules preseribing the manner in which it is to be used
by the person who would avail himself of it.” From that
source of authority and principle the court deduced and
declared this conclusion: ‘A pardon is an act of grace,
proceeding from the power entrusted with the execution of
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the laws, which exempts the individual, on whom it is
bestowed, from the punishment the law inflicts for a
crime he has committed. It is the private, [italics ours]
though official act of the executive magistrate, delivered
to the individual for whose benefit it is intended.” In
emphasis of the official act and its functional deficiency if
not accepted by him to whom it is tendered, it was said,
““ A private deed, not communicated to him, whatever may
be its character, whether a pardon or release, is totally
unknown and cannot be acted on.”

Turning then to the other side, that is, the effect of a
pardon on him to whom it is offered and completing its
deseription and expressing the condition of its consumma-
tion, this was said: ¢ A pardon is a deed, to the validity of
which delivery is essential, and delivery is not complete
without acceptance. It may then be rejected by the
person to whom it is tendered; and if it be rejected, we
have discovered no power in a court to force it on him.”

That a pardon by its mere issue has automatic effect
resistless by him to whom it is tendered, forcing upon him
by mere executive power whatever consequences it may
have or however he may regard it, which seems to be the
contention of the Government in the case at bar, was
rejected by the court with particularity and emphasis.
The decision is unmistakable. A pardon was denominated
as the “private’” act, the “private deed,” of the executive
magistrate, and the denomination was advisedly selected
to mark the incompleteness of the act.or deed without its
acceptance.

Indeed, the grace of a pardon, though good its intention,
may be only in pretense or seeming ; in pretense, as having
purpose not moving from the individual to whom it is
offered; in seeming, as involving consequences of even
greater disgrace than those from which it purports to
relieve. Circumstances may be made to bring innocence
under the penalties of the law. If so brought, escape by
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confession of guilt implied in the acceptance of a pardon
may be rejected,—preferring to be the victim of the law
rather than its acknowledged transgressor—preferring
death even to such certain infamy. This, at least theoret-
1cally, is a right and a right is often best tested in its
extreme. ‘It may be supposed,” the court said in United
States v. Wailson (p. 161), ‘“that no being condemned to
death would reject a pardon; but the rule must be the
same in capital cases and in misdemeanors. A pardon
may be conditional; and the condition may be more ob-
jectionable than the punishment inflicted by the judg-
ment.”

The case would seem to need no further comment and
we have quoted from it not only for its authority but for
its argument. It demonstrates by both the necessity of
the acceptance of a pardon to its legal efficacy, and the
court did not hesitate in decision, as we have seen, what-
ever the alternative of aceeptance—whether it be death or
lesser penalty. The contrast shows the right of the
individual against the exercise of executive power not
solicited by him nor accepted by him.

The principles declared in Wilson v. United States have
endured for years; no case has reversed or modified them.
In Ex parte William Wells, 18 How. 307, 310, this court
said, ‘It was with the fullest knowledge of the law upon
the subject of pardons, and the philosophy of government
in its bearing upon the Constitution, when this court in-
structed Chief Justice Marshall” to declare the doctrine
of that case. And in Commonwealth v. Lockwood it was
said by Mr. Justice Gray, speaking for the Supreme
Judicial Court of Massachusetts, he then being a member
of that court, ‘it is within the election of a defendant
whether he will avail himself of a pardon from the ex-
ecutive (be the pardon absolute or conditional).” 109
Massachusetts, 323, 339. The whole discussion of the
learned justice will repay a reference. He cites and re-
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views the cases with the same accurate and masterful
consideration that distinguished all of his judicial work,
and the proposition declared was one of the conclusions
deduced.

Unated States v. Wilson, however, is attempted to be
removed as authority by the contention that it dealt with
conditional pardons and that, besides, a witness cannot
apprehend from his testimony a conviction of guilt, which
conviction he himself has the power to avert, or be heard
to say that the testimony can be used adversely to him,
when he himself has the power to prevent it by accepting
the immunity offered him. In support of the contentions
there is an intimation of analogy between pardon and
amnesty, cases are cited, and certain statutes of the United
States are adduced whereby immunity was imposed in
certain instances and under its unsolicited protection tes-
timony has been exacted against the claim of privilege
asserted by witnesses. There is plausibility in the con-
tentions; it disappears upon reflection. Let us consider
the contentions in their order:

(1) To hold that the principle of United States v. Wilson
was expressed only as to conditional pardons would be to
assert that the language and illustrations which were used
to emphasize the principle announced were meant only to
destroy it. Besides, the pardon passed on was not condi-
tional. It was limited in that-—and only in that—it was
confined to the crime for which the defendant had been
convicted and for which he had been sentenced to suffer
death. This was its emphasis and distinetion. Other
charges were pending against him, and it was expressed
that the pardon should not extend to them. But such
would have been its effect without expression. And we
may say that it had more precision than the pardon in
the pending case. Wilson had been indicted for a specific
statutory crime, convicted and sentenced to suffer death.
It was to the crime so defined and established that the
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pardon was directed. In the case at bar nothing is defined.
There is no identity of the offenses pardoned, and no other
clue to ascertain them but the information incorporated in
an article in a newspaper. And not that entirely, for
absolution is declared for whatever crimes may have been
committed or taken part in ‘“in connection with any other
article, matter or thing concerning which he [Burdick]
may be interrogated.”

It is hence contended by Burdick that the pardon is
illegal for the absence of specification, not reciting the
offenses upon which it is intended to operate; worthless,
therefore, as immunity. To support the contention cases
are cited. It is asserted, besides, that the pardon is void
as being outside of the power of the President under the
Constitution of the United States, because it was issued
before accusation, or conviction or admission of an offense.
This, it is insisted, is precluded by the constitutional
provision which gives power only ‘‘to grant reprieves and
pardons for offenses against the United States,” and it is
argued, in effect, that not in the imagination or purpose
of executive magistracy can an ‘‘offense against the
United States” be established, but only by the confession
of the offending individual or the judgment of the judicial
tribunals. We do not dwell further on the attack. We
prefer to place the case on the ground we have stated.

(2) May plaintiff in error, having the means of immu-
nity at hand, that is, the pardon of the President, refuse
to testify on the ground that his testimony may have an
meriminating effect? A superficial consideration might
dictate a negative answer but the answer would confound
rights which are distinet and independent.

It is to be borne in mind that the power of the President
under the Constitution to grant pardons and the right of a
witness must be kept in accommodation. Both have
sanction in the Constitution, and it should, therefore, be
the anxiety of the law to preserve both,—to leave to each
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its proper place. In this as in other conflicts between
personal rights and the powers of government, technical—
even nice—distinetions are proper to be regarded. Grant-
ing then that the pardon was legally issued and was suffi-
cient for immunity, it was Burdick’s right to refuse it, as
we have seen, and it, therefore, not becoming effective, his
right under the Constitution to decline to testify remained
to be asserted ; and the reasons for his action were personal.
It is true we have said (Brown v. Walker, 161 U. S. 591,
605) that the law regards only mere penal consequences
and not ‘‘ the personal disgrace or opprobrium attaching to
the exposure” of crime, but certainly such consequence
may influence the assertion or relinquishment of a right.
This consideration is not out of place in the case at bar.
If it be objected that the sensitiveness of Burdick was
extreme because his refusal to answer was itself an impli-
cation of erime, we answer, not necessarily in fact, not at
all in theory of law. It supposed only a possibility of a
charge of crime and interposed protection against the
charge, and, reaching beyond it, against furnishing what
might be urged or used as evidence to support it.

This brings us to the differences between legislative
immunity and a pardon. They are substantial. The
latter carries an imputation of guilt; aceceptance a con-
fession of it. The former has no such imputation or
confession. It is tantamount to the silence of the witness.
It is non-committal. It is the unobtrusive act of the law
giving protection against a sinister use of his testimony,
not like a pardon requiring him to confess his guilt in
order to avoid a conviction of it.

It is of little service to assert or deny an analogy between
amnesty and pardon. Mr. Justice Field, in Knofe v.
United States, 95 U. S. 149, 153, said that “the distinction
between them is ‘one rather of philological interest than of
legal importance.” This is so as to their ultimate effect,
but there are incidental differences of importance. They
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are of different character and have different purposes.
The one overlooks offense; the other remits punishment.
The first is usually addressed to crimes against the sov-
ereignty of the State, to political offenses, forgiveness
being deemed more expedient for the public welfare than
prosecution and punishment. The second condones in-
fractions of the peace of the State. Amnesty is usually
general, addressed to classes or even communities, a
legislative act, or under legislation, constitutional or
statutory, the act of the supreme magistrate. There may
or may not be distinct acts of acceptance. If other rights
are dependent upon it and are asserted there is affirmative
evidence of acceptance. Examples are afforded in United
States v. Klein, 13 Wall. 128 ; Armstrong’s Foundry, 6 Wall.
766 ; Carlisle v. United States, 16 Wall. 147. See also Knote
v. Unated States, supra. If there be no other rights, its
only purpose is to stay the movement of the law. Its
funection is exercised when it overlooks the offense and the
offender, leaving both in oblivion.
Judgment reversed with directions to dismiss the proceed-
wmgs tn contempt and discharge Burdick from custody.

Mg. Justice McREYNOLDS took no part in the con-
sideration and decision of this case.
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CURTIN ». UNITED STATES.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR
THE SOUTHERN DISTRICT OF NEW YORK.

No. 472. Argued December 16, 1914.—Decided January 25, 1915.

Decided on the authority of Burdick v. United States, ante, p. 79.

TuE facts, which are similar to those involved in the
preceding case, are stated in the opinion.

Mr. Henry A. Wise, with whom Mr. Henry W. Sackett
was on the brief, for plaintiff in error.

The Solicitor General for the United States.

MRr. JusticE McKENNA delivered the opinion of the
court.

This writ of error was argued and submitted at the same
time as Burdick v. United States, just decided, ante, p. 79.
Its purpose is to review a judgment for contempt against
Curtin upon presentment of the Federal grand jury for
refusing to answer certain questions in the same proceeding
considered in the Burdick Case in regard to a certain
article published in the New York Tribune. Curtin is a
reporter on that paper. He declined to answer the ques-
tions on the ground that the answers would tend to in-
criminate him. At a subsequent hearing a pardon issued
by the President was offered him (it was the same in
substance as that offered Burdick) and he was again
questioned. He declined to receive the pardon or to
answer the questions on the same ground as before. He
was, on presentment of the grand jury, adjudged guilty of
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contempt, fined as Burdick was, with the same leave to
purge himself of the contempt, the court deciding that the
pardon was valid and sufficient for immunity. Upon
Curtin again refusing to answer, the judgment was made
absolute and he was committed to the custody of the
United States Marshal.

It will be observed, therefore, the case is almost identical
in its facts with the Burdick Case and exactly the same in
principle. On the authority of that case, therefore, the
judgment is reversed and the case remanded with in-
struction to dismiss the proceedings in contempt and dis-
charge Curtin from custody.

MRgr. Justice McREYNOLDS took no part in the con-
sideration and decision of this case.

DUFFY ». CHARAK, TRUSTEE IN BANKRUPTCY
OF JULES & FREDERIC COMPANY.

APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE
FIRST CIRCUIT.

No. 120. Argued January 14, 1915.—Decided January 25, 1915.

A taking possession by the mortgagee of the personal property under
the power contained in the mortgage is a delivery that satisfies the
requirements of the Massachusetts statute in regard to the delivery
of goods sold or mortgaged unless recorded.

Goods under attachment may be sold or mortgaged upon notice to the
officer, as effectively as though a true delivery took place.

The holder of a recorded mortgage on personal property in Massachu-
setts, made within four months of the petition, took possession under
the power contained in his mortgage after the sheriff had levied
under an attachment, and the next day the petition was filed. Held
that the mortgagee was entitled to his security to the extent that
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the mortgage represented cash advanced at the time it was
given.

No order having been made in the bankruptey court as to whether the
lien of the attachment should be preserved for the benefit of the es-
tate, the case is sent back to that court without prejudice to further

action on that point.
200 Fed. Rep. 747, reversed.

Tue facts, which involve the validity of a chattel
mortgage and the lien thereof on goods of the bankrupt,
are stated in the opinion.

Mr. James H. Duffy pro se.
Mr. William Charak pro se.

Mgr. JusticE HoLmEs delivered the opinion of the court.

This is a proceeding by a trustee in bankruptey to ob-
tain the surrender of the proceeds of goods in possession of
the appellant and sold by him under an agreement with
the trustee, without prejudice to the rights of the parties
in the property. The petition in bankruptey was filed on
May 26, 1909. The appellant claims under a mortgage
to him for $5675, made on March 2, 1909, but admits
that $4175 of this sum was a preéxisting debt and claims
only $1500, lent on the day when the mortgage was given.
The mortgage was not recorded, and on May 24, 1909,
the goods were attached by a third person, the shop
where they were was closed and no more business was done.
Afterwards on the same day the mortgagee put in a
keeper subject to the possession of the sheriff’s officer.
On May 25 he notified the deputy sheriff of his claim and
also gave notice to the bankrupt that the property was in
his possession and that he intended to foreclose. The
latter notice was recorded on May 26, after the filing of
the petition in bankruptecy on that day. Under the
Massachusetts laws the unrecorded mortgage was invalid
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against others than the parties unless the property was
delivered to and retained by the mortgagee, Rev. Laws,
c. 198, § 1. The Distriet Court and the Circuit Court of
Appeals held the mortgage void on the ground that the
deputy sheriff’s possession was exclusive and that there-
fore what was done by the mortgagee on May 24 and 25
had no effect. 193 Fed. Rep. 533. 200 Fed. Rep. 747;
119 C. C. A. 191. The main question before us is whether
this ruling is right.

We may assume that the trustee in bankruptey is not a
party within the meaning of the Massachusetts act.
For although there have been decisions by the courts of
the United States that the assignee under former acts is
the bankrupt, that is to say that he is a universal successor
who like the executor represents the person of him to
whom he succeeds, the Supreme Court of the State has
established the construction of the Massachusetts statute.
Humphrey v. Tatman, 198 U.8.91,93. Haskell v. Merrill,
179 Massachusetts, 120, 124.  Clark v. Williams, 190
Massachusetts, 219, 223. We assume on the other hand
that if possession was delivered and retained, within the
meaning of the act, at any time before the bankruptey,
the title of the mortgagee will be good. Blanchard v.
Cooke, 144 Massachusetts, 207, 227. Keepers v. Fleitmann,
213 Massachusetts, 210, 211. Humphrey v. Tatman, supra.
Moreover a taking possession under the power in the
mortgage is a delivery that satisfies the statute. Keepers
v. Fleitmann, supra. So the issue is narrowed to the precise
point of the ruling below.

We agree that the possession of the deputy sheriff was
exclusive and that there cannot be two possessions prop-
erly so called at the same time. But that which would be
deemed a delivery sufficient to make a sale good as against
attaching creditors, also satisfies the statute. Clark v.
Williams, 190 Massachusetts, 219, 222. Wright v. Tetlow,
99 Massachusetts, 397, 400. And it is familiar that what
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is called a change of possession may be accomplished when
the goods are in the hands of a third person claiming a
lien. Hallgarten v. Oldham, 135 Massachusetts, 1, 9, 10.
Unvon Trust Co. v. Wilson, 198 U. S. 530, 536. Accord-
ingly goods under attachment may be sold or mortgaged
upon notice to the officer, as effectively as if a true delivery
took place. Grant v. Lyman, 4 Met. 470, 477. Mann v.
Huston, 1 Gray, 250, 253. Clark v. Williams, supra. The
acts of the appellant had the same effect as if the mort-
gagor had been present and assenting, Keepers v. Fleit-
mann, 213 Massachusetts, 210, and we see in the attach-
ment no sufficient ground for denying him his security.
The mortgage embraced after acquired property with
power of sale and substitution in the mortgagor, but we as-
sume that it was good under Massachusetts law. Blanch-
ard v. Cooke, 144 Massachusetts, 207. Thompson v. Fair-
banks, 196 U. S. 516.

Whether or not the lien of the attachment should be
preserved for the benefit of the estate, and whether it
still is open to the Bankruptey Court to make an order to
that effect if on due notice it should deem just, is not
before us. No such order has been made. The decree will
be reversed without prejudice to further action upon
that point.

Decree reversed.
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BOARD OF COUNTY COMMISSIONERS OF THE
CITY AND COUNTY OF DENVER ». HOME
SAVINGS BANK.

WRIT OF CERTIORARI TO THE CIRCUIT COURT OF APPEALS
FOR THE EIGHTH CIRCUIT.

No. 126. Argued January 15, 1915.—Decided January 25, 1915.

No exception or bill of exception is necessary to open a question of law
apparent on the record where the record shows no waiver of rights
of plaintiffs in error. Nalle v. Oyster, 230 U. S. 165.

When a municipality is authorized to raise money by sale of bonds this
court will take it that the authority extends to putting the bonds in
the form that would be necessary to obtain a purchaser. And this
applies also to certificates of indebtedness.

There is no essential difference between bonds of a municipality and
its certificates of indebtedness, and in this case held that the pur-
chasers for value before maturity and in good faith of negotiable
certificates of indebtedness of the City of Denver were entitled to
recover, and the defense that the authority to issue certificates did
not authorize making them negotiable could not be maintained.

200 Fed. Rep. 28, affirmed.

Tue facts, which involve the validity of certificates
of indebtedness issued by the City and County of Denver
in payment for voting machines, are stated in the opinion.

Mr. Charles R. Brock, with whom Mr. I. N. Stevens, Mr.
Milton Smith and Mr. William H. Ferguson were on the
brief, for petitioner:

An exception to the ruling of the trial court upon a
demurrer is not a condition precedent to the right to have
that ruling reviewed upon writ of error, and such an
exception is unauthorized by any rule at common law or
in the Federal courts. Barnes v. Scott, 11 So. Rep. 48;
3 Blackstone, p. 372; Chateaugay Ore Co., Petitioner, 128
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U. S. 544; Manning v. German Ins. Co., 107 Fed. Rep.
52; Consumers Oil Co. v. Ashburn, 81 Fed. Rep. 331;
Aurora v. West, 7 Wall. 82; Clune v. United States, 159
U. 8. 590; 1. Coke upon Littleton, § 155b, note; Doty v.
Jewett, 19 Fed. Rep. 337; 3 Ency. Pl. & Pr., pp. 378, 404 ;
Francisco v. Chi. & All. R. R., 149 Fed. Rep. 354; Ghost
v. United States, 168 Fed. Rep. 841; Hanna v. Maas, 122
U. 8. 24; Hopkins’ New Fed. Eq. Rules, p. 10; Knight v. I1l.
Cent. B. R., 180 Fed. Rep. 368; Lowry v. Mount Adams R.
R., 68 Fed. Rep. 827; Mitsui v. St. Paul Ins. Co., 202 Fed.
Rep. 26; Newport News Ry. v. Pace, 158 U. S. 36; Potter v.
United States, 122 Fed. Rep. 49; Preble v. Bales, 40 Fed.
Rep. 745; Pickett v. Legerwood, 7 Pet. 144 ; Railway Co. v.
Heck, 102 U. S. 120; Rev. Stat., § 953; Rule 4, Supreme
Court U.S.; Rule 10, U. S. C. C. App.; Rogers v. Burlington,
3 Wall. 654; Statute of Westminster, 2, 13 Edw. I, c¢. 31;
Stephen on Pleading (Tyler’s ed.), p. 142; Suydam v.
Williamson, 20 How. 427; Tullis v. Lake Erie & W. Ry.,
105 Fed. Rep. 554 ; Webb v. National Bank, 146 Fed. Rep.
AL

As respects the power or authority of the Board of
County Commissioners of the City and County of Denver
to issue negotiable certificates of indebtedness, see Const.,
Colorado, Art. VII, §8; Rev. Stats., Colorado, 1908,
§ 2341; Sess. Laws, Colorado, 1905, p. 222.

Neither § 8 of Art. VII of the constitution of Colorado,
nor the act of 1905, authorizes the Board of County
Commissioners of the City and County of Denver to
issue negotiable certificates of indebtedness, and the
certificate and coupon sued upon, being negotiable in
form, are therefore absolutely void. Barnett v. Denison,
145 U. S. 135; Brenham v. Bank, 144 U. S. 173; Const.
of Colorado, Art. VII, § 8; Coffin v. Commissioners, 57
Fed. Rep. 139; German Ins. Co. v. Manning, 95 Fed. Rep.
597 ; Hedges v. Dizon Co., 150 U. S. 182; Mayor v. Ray, 19
Wall. 468; Merrill v. Monticello, 138 U. S. 673; National
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Bank v. School District, 56 Fed. Rep. 197; Nashwille v.
Ray, 19 Wall. 468; Ottawa v. Carey, 108 U. S. 110; Rev.
Stat. Colorado, 1908, § 2342 ; Session Laws Colorado, 1905,
p. 224; Swanson v. Ottumwa, 131 Towa, 547; West Plains
v. Sage, 69 Fed. Rep. 943.

Even if the constitutional provision and statute in
question should be held to authorize the issuance of nego-
tiable bonds, the security sued on in this action is not a
bond, is not negotiable, and therefore the plaintiff took
it subject to any equities existing between the county and
the payee. 2 Dillon on Municipal Corporations, 5th ed.,
pp. 1273-1295; Nashwlle v. Ray, 19 Wall. 468; Watson
v. Huron, 97 Fed. Rep. 449; West Plains v. Sage, 69 Fed.
Rep. 943.

Mr. John M. Zane, with whom Mr. Charles F. Morse and
Mr. Charles W. Waterman were on the brief, for respond-
ent.

Mg. JusticE HoLMES delivered the opinion of the court.

This is an action brought by the respondent upon a
certificate of indebtedness and an interest coupon attached
to the same, against the petitioner. There was a verdict
and judgment for the plaintiff and the Circuit Court of
Appeals affirmed the judgment. 118 C. C. A. 256; 200
Fed. Rep. 28. The plaintiff held the instrument by en-
dorsement and was found to have purchased it in good
faith before maturity, but the defendant denied the
authority to issue the certificate in negotiable form and
sought to raise the question by its third defence which
set up failure of consideration. There was a demurrer to
this defence which was sustained by the Circuit Court,
and the trial took place upon the other issues. The Cir-
cuit Court of Appeals declined to consider the correctness
of this ruling because no exception was taken to it. But
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no exception or bill of exceptions is necessary to open a
question of law already apparent on the record and there
is nothing in the record that indicates a waiver of the
defendant’s rights. Therefore we must consider the
merits of the defence. Nalle v. Oyster, 230 U. S. 165.
The certificate recites the allowance of a claim for ballot
machines by the Board of County Commissioners of the
City and County of Denver and goes on ‘‘the Board of
County Commissioners being authorized thereto by the
laws of the State of Colorado, Act of 1905, thereby issues
its certificate of indebtedness for the said sum, and will in
one (1) year pay to the order of the Federal Ballot Machine
Company the sum of eleven thousand two hundred and
fiftty dollars, with interest on this sum, from the date
hereof, at the rate of five per cent. per annum; the said
interest payable semi-annually, as per two (2) coupons,
hereto attached.” This certificate was one of ten issued
to provide for the payment for ballot machines and the
constitution of the State authorized provision for pay-
ment in such case ‘“by the issuance of interest-bearing
bonds, certificates of indebtedness, or other obligations,
which shall be a charge upon such city, city and county,
or town; such bonds, certificates or other obligations may
be made payable at such time or times, not exceeding
ten years from the date of issue, as may be determined, but
shall not be issued or sold at less than par.” Art. VIL, § 8,
as amended, November 6, 1906. A statute in like words
previously had been passed to be effective if the amend-
ment to the constitution should be adopted as it was.
Laws of 1905, c. 101, § 6. See Rev. St. 1908, § 2342. The
defence that we are considering is that the foregoing words
did not warrant making the certificates of indebtedness
negotiable, relying especially upon Brenham v. German
American Bank, 144 U. S. 173. But the argument seems
to us to need no extended answer. The power to issue
certificates of indebtedness or bonds is given in terms and
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it is contemplated that these instruments may be sold to
raise money for the purpose named. But however nar-
rowly we may construe the power of municipal corpora-
tions in this respect, when they are authorized to raise
money by the sale of bonds we must take it that they are
authorized to put the bonds in the form that would be
almost a necessary condition to obtaining a purchaser—
the usual form in which municipal bonds are put upon the
market. Gunnison County Commaissioners v. Rollins, 173
U. S. 255, 276. What is true about bonds is true about
certificates of indebtedness. Indeed it is difficult to see
any distinction between the two as they are commonly
known to the business world. The essence of each is that
they contain a promise under the seal of the corporation,
to pay a certain sum to order or to bearer. We are of
opinion that the Board of County Commissioners was
authorized to issue certificates in the negotiable form.
Carter County v. Sinton, 120 U. 8. 517, 525. Gelpcke v.
Dubuque, 1 Wall. 175, 203. Cadillac v. Woonsocket
Savings Institution, 58 Fed. Rep. 935, 937. Ashley v.
Board of Supervisors, 60 Fed. Rep. 55, 67. D’Esterre v.
Brooklyn, 90 Fed. Rep. 586, 590. Dillon, Munic. Corp.,
5th Ed., § 882.

Judgment affirmed.
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UNITED STATES ». JONES, ADMINISTRATOR.

APPEAL FROM THE COURT OF CLAIMS.
No. 450. Argued December 9, 1914.—Decided January 25, 1915.

The tax imposed by the War Revenue Act of 1898 was purely a suc-
cession tax. It was not laid upon the entire estate, but was a charge
upon the transmission of personal property from a deceased owner
to legatees or distributees.

Personal property does not pass directly from a decedent to legatees
or distributees, but goes primarily to the executor or administrator
who passes to them the residue after settlement of the estate.

Until in due course of the administration of an estate it has been as-
certained that a surplus remains, it cannot be said that the legatees
or distributees are certainly entitled to receive or enjoy any part of
the property; and so keld as to an estate of one dying prior to July 1,
1902, that until such fact was ascertained the interests of legatees
and distributees were not absolute, but were contingent within the
meaning of § 29 of the War Revenue Act of 1898 and of § 3 of the
Refunding Aect of June 27, 1902. Vanderbilt v. Eidman, 196 U. S.
480; Hertz v. Woodman, 218 U. 8. 205, distinguished.

49 Ct. Cls. 408, affirmed.

Tue facts, which involve the construction of the War
Revenue Act of 1898 and the subsequent Acts relating
thereto, and their application to inheritances, are stated
in the opinion.

Mr. Assistant Attorney General Thompson for the United
States:

The questions involved in this case have been explicitly
passed upon by this court and determined adversely to
the position taken by appellee. The position of the
Government is covered by Mr. Solicitor General Bowers
in his brief in Hertz v. Woodman, 218 U. 8. 205. That
decision is stare decisis of all questions raised here.

The thing to be taxed in this case was not a contingent
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beneficial interest, but, on the contrary, was subject to
the tax, having vested prior to July 1, 1902.

As held in Knowlton v. Moore, 178 U. S. 41, 56, the thing
taxed is the power to transmit or the transmission from
the dead to the living. See Hertz v. Woodman, supra.

A legacy to pay over the net income from a fund in
periodical payments during the life of the legatee is not
a contingent beneficial interest, but a vested life estate,
the income from which as determined by the mortuary
tables and an interest rate of 4 per cent was subject to
the tax. Unaited States v. Fidelity Trust Co., 222 U. S. 158.

The tax acerued when the testator died on June 28,
1902, although her personal estate was not distributed
to her two children until May, 1903, and the tax was not
collected until October 24, 1905.

Appellee contends, and the court below sustained his
contention, that under a Pennsylvania statute providing
that no administrator shall be compelled to make distribu-
tion of the goods of an intestate until one year be fully
expired from the granting of the administration of the
estate, act of Feb. 24, 1834, § 38, P. 1., 80 Purd. 447, the
administrator had exclusive possession of the personal
property up to and subsequent to July 1, 1902, and that
therefore no tax had accrued on the several estates, they
being contingent beneficial interests at the time of the
repeal ; but this cannot be sustained. Beer v. Moffat, 209
Fed. Rep. 779; Baldwin v. Eidman, 202 Fed. Rep. 968;
United States v. Fidelity Trust Co., 222 U. S. 158, Hertz
v. Woodman, 218 U. 8. 205, cannot be distinguished.
Farrell v. United States, 167 Fed. Rep. 639, does not
apply.

As the thing taxed was the right of succession, which
oceurred upon the death of the intestate prior to July 1,
1902, the distributive shares of the two legatees became
vested within the meaning of the act of June 13, 1898,
at the moment of her death and subject to taxation regard-
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less of the fact that the administrator, under the state
law, had the right to retain possession of the legacies for
a period extending beyond July 1, 1902.

Myr. Barry Mohun for appellee:

The court has jurisdiction.

The moneys paid by claimant as taxes upon the dis-
tributive shares of the Dalzell estate are refundable under
the terms of and directions contained in the refunding
act of June 27, 1902.

Under the terms of the taxing statute, amendments
thereof, the repealing act and the refunding act, as con-
strued by this and other Federal courts, the criterion of
liability for taxation of legacies and distributive shares of
estates of persons who died during the period the taxing
statute and amendments were in force, was whether such
beneficial interests were, during that time, absolutely
vested in possession or enjoyment of the legatees or next of
kin. In the absence of such possession or enjoyment all
taxes collected upon such beneficial interests are directed
to be returned by the refunding act.

The distributive shares of this estate were not absolutely
vested in possession of the distributees prior to July 1,
1902; hence the taxes collected thereon are refundable.

An examination of the history of the times discloses a
fixed purpose on the part of Congress to prohibit the
collection of taxes upon all interests unless the right of
absolute possession or enjoyment existed prior to July 1,
1902, and if collected to direct their refundment.

Mg. JusticeE VAN DEvanTER delivered the opinion of
the court.

This is a suit to recover a succession tax paid under
§§ 29 and 30 of the act of June 13, 1898, c. 448, 30 Stat.
448, 464. The facts are these: Adelaide P. Dalzell, a
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resident of Allegheny County, Pennsylvania, died intestate
June 28, 1902, leaving personal property of considerable
value, and being survived by two daughters as her only
next of kin. July 14, 1902, an administrator was ap-
pointed and the property was committed to his charge for
the purposes of administration. Under the local law the
debts of the intestate and the expenses of administration
were to be paid out of the property and what remained
was to be distributed in equal shares between the two
daughters, but distribution could not be made for several
months after the appointment of the administrator. In
regular course the debts and expenses were ascertained
and paid, and this left for distribution property of the
value of $219,341.74. The Collector of Internal Revenue
then collected from the administrator, without protest
from him, a succession tax of $3,290.12 upon the distribu-
tive shares of the daughters, and the tax was covered into
the Treasury. About seven months after paying the
tax the administrator sought, in the mode prescribed, to
have it refunded under § 3 of the Act of June 27, 1902,
c. 1160, 32 Stat. 406, but the Secretary of the Treasury
denied the application. The administrator then brought
this suit and the Court of Claims gave judgment in his
favor. 49 Ct. Cls. 408. A reversal of the judgment is
sought by the United States.

By § 29 of the act of 1898 an executor, administrator or
trustee having in charge any legacy or distributive share
arising from personal property, and passing from a
decedent to another by will or intestate laws, was sub-
jected to a tax graduated according to the value of the
beneficiary’s interest in the property and the degree of
his kinship to the decedent. Interests which were con-
tingent and uncertain were not affected, but only those
whereof the beneficiary had become invested with a
present right of possession or enjoyment. Vanderbilt v.
Eidman, 196 U. S. 480, 491-495, 498. Section 29 was
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repealed April 12, 1902, but the repeal was not to take
effect until July 1, 1902, and was not to prevent the
collection of any tax imposed prior to that date. 32 Stat.
96, c. 500, §§ 7, 8, 11.

As before indicated, the claimant principally relies
upon § 3 of the act of June 27, 1902, supra. It reads as
follows:

““That in all cases where an executor, administrator, or
trustee shall have paid, or shall hereafter pay, any tax
upon any legacy or distributive share of personal property
under the provisions of the act approved June thirteenth,
eighteen hundred and ninety-eight, entitled ‘An act to
provide ways and means to meet war expenditures, and
for other purposes,” and amendments thereof, the Secre-
tary of the Treasury be, and he is hereby, authorized and
directed to refund, out of any money in the Treasury not
otherwise appropriated, upon proper application being
made to the Commissioner of Internal Revenue, under
such rules and regulations as may be prescribed, so much
of said tax as may have been collected on contingent
beneficial interests which shall not have become vested
prior to July first, nineteen hundred and two. And no
tax shall hereafter be assessed or imposed under said act
approved June thirteenth, eighteen hundred and ninety-
eight, upon or in respect of any contingent beneficial
interest which shall not become absolutely vested in
possession or enjoyment prior to said July first, nineteen
hundred and two.”

In construing this section this court said in Vanderblt
v. Eidman, supra (p. 500):

“It is, we think, incontrovertible that the taxes which
the third section of the act of 1902 directs to be refunded
and those which it forbids the collection of in the future are
one and the same in their nature. Any other view would
destroy the unity of the section and cause its provisions
to produce inexplicable conflict. From this it results that
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the taxes which are directed in the first sentence to be
refunded, because they had been wrongfully collected on
contingent beneficial interests which had not become
vested prior to July 1, 1902, were taxes levied on such
beneficial interests as had not become vested in possession
or enjoyment prior to the date named, within the intend-
ment of the subsequent sentence. In other words, the
statute provided for the refunding of taxes collected under
the circumstances stated and at the same time forbade like
collections in the future.”

This view was repeated in United States v. Fidelity
Trust Co., 222 U. S. 158.

The decisive question, therefore, in the present case is
whether the beneficial interests of the danghters, upon
which the tax was collected, had become absolutely
vested in possession or enjoyment prior to July 1, 1902, or
were at that time contingent. If they had become so
vested, the effort to recover the tax must fail; but, if they
were contingent, the tax must be refunded. Recognizing
that this is so, counsel for the United States insists that
the distributive interests to which the daughters succeeded
became vested in the full sense of the statute the moment
the intestate died, which was three days before July 1,
1902. The court below rejected this contention and held
that those interests did not become so vested until the
daughters were entitled to receive their respective shares
in the property remaining after the debts and expenses
were paid, which was not until several months after
July 1, 1902.

The question should, of course, be determined with due
regard to the situation to which the refunding statute was
addressed.

The tax imposed by the act of 1898 was purely a succes-
sion tax, a charge upon the transmission of personal prop-
erty from a deceased owner to legatees or distributees.
It was not laid upon the entire personal estate or upon all




112 OCTOBER TERM, 1914.

Opinion of the Court. 236 U. S.

that came into the hands of the executor or administrator,
but upon ‘““any legacies or distributive shares” in his
charge ‘‘arising from” such estate and passing to others
by will or intestate laws.

It hardly needs statement that personal property does
not pass directly from a decedent to legatees or distribu-
tees, but goes primarily to the executor or administrator,
who is to apply it, so far as may be necessary, in paying
debts of the deceased and expenses of administration, and
is then to pass the residue, if any, to legatees or distribu-
tees. If the estate proves insolvent nothing is to pass to
them. So, in a practical sense their interests are contin-
gent and uncertain until, in due course of administration,
it is ascertained that a surplus remains after the debts and
expenses are paid. Until that is done, it properly cannot
be said that legatees or distributees are certainly entitled
to receive or enjoy any part of the property. The only
right which can be said to vest in them at the time of the
death is a right to demand and receive at some time in the
future whatever may remain after paying the debts and
expenses. But that this right was not intended to be
taxed before there was an ascertained surplus or residue
to which it could attach is inferable from the taxing act
as a whole and especially from the provision whereby the
rate of tax was made to depend upon the value of the,
legacy or distributive share.

True, by that act, the executor or administrator was
required, before surrendering a legacy or distributive share
to whoever was entitled to it, to pay the tax assessed
thereon and to deduct the amount from the particular
legacy or distributive share, but this did not mean that
the tax was to be assessed or paid in the absence of a right
to immediate possession or enjoyment. On the contrary,
as was held in Vanderbilt v. Eidman, supra, p. 499, it
imported the existence of ‘‘a practically contemporaneous
right to receive the legacy or distributive share.” In that
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case it was said, after separately considering the several
parts of the act (p. 495): ““In view of the express provisions
of the statute as to possession or enjoyment and beneficial
interest and clear value, and of the absence of any express
language exhibiting an intention to tax a mere technically
vested interest in a case where the right to possession or
enjoyment was subordinated to an uncertain contingency,
it would, we think, be doing violence to the statute to
construe it as taxing such an interest before tne period
when possession or enjoyment had attached.” >

The actual enforcement of the taxing act by the adminis-
trative officers was not uniform as respects contingent
interests. At first the tax was regarded as not reaching
them until they became absolute, but afterwards it came
to be treated as imposing the tax at the time of the death.

The provisions of the repealing act of April 12, 1902,
were such that the tax was to be discontinued on July 1
of that year, but without affecting its collection where
the right to it became fixed before that time.

Bearing in mind that this was the situation in which
§ 3 of the act of June 27, 1902, before quoted, was enacted,
we think its meaning and purpose are plain. Briefly
stated, it deals with legacies and distributive shares upon
the same plane, treats both as ‘“‘contingent” interests
until they ‘““‘become absolutely vested in possession or
enjoyment,” directs that the tax collected upon contingent
interests not so vested prior to July 1, 1902, shall be re-
funded, and forbids any further enforcement of the tax as
respects interests remaining contingent up to that date.
In other words, it recognizes that the tax was being
improperly collected upon legacies and distributive shares
which were not absolutely vested in possession or enjoy-
ment; and, for the purpose of avoiding the injustice that
otherwise might result from this, it requires that the tax
be refunded in all instances where the interests upon which
it was collected had not become absolutely vested in the
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sense indicated before July 1, 1902, that being the time
when the tax was discontinued. :

Applying this statute to the facts before stated, we see
no escape from the conclusion that the tax in question
must be refunded. It was collected upon distributive
shares which neither were nor could have been absolutely
vested in possession or enjoyment prior to July 1, 1902.
The intestate’s death had occurred only three days before,
no administrator had been appointed, the debts and ex-
penses had not been ascertained, what, if anything, would
remain after their payment was uncertain, and the time
had not come when the daughters were entitled to a dis-
tribution.

The case of Hertz v. Woodman, 218 U. S. 205, is cited as
making for a different conclusion, but it is without real
bearing here. The refunding statute was not there in
question and was not mentioned in the opinion. The case
came to this court upon a certificate from the Circuit
Court of Appeals for the Seventh Circuit, the question
certified being (p. 210): “Does the fact that the testator
dies within one year immediately prior to the taking effect
of the repealing act of April 12, 1902, relieve from taxation
legacies otherwise taxable under §§ 29 and 30 of the act of
June 13, 1898, as amended by the act of March 2, 1901?”
Thus it was expressly stated that the legacies were other-
wise taxable and the question propounded was merely
whether they were relieved from taxation by the fact that
the testator died within one year of July 1, 1902, when the
repealing act took effect. The inquiry was prompted by
the provision in the amendatory act of March 2, 1901,
c. 806, 31 Stat. 938, 948, that the tax should be due and
payable one year after the death. The answer was in the
negative, it being held that the time when the tax was
made due and payable was not determinative of when it
was imposed. The opinion contains some language,
which, separately considered, gives color to the present
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contention of the Government, but this must be read in
the light of the question presented for decision and be
taken as restrained accordingly. Besides, the opinion
approvingly refers (p. 219) to Vanderbilt v. Eidman, supra,
as having ‘““conclusively decided” that the tax ‘“does not
attach to legacies or distributive shares until the right of
succession becomes an absolute right of immediate posses-
sion or enjoyment.” Here, as we have said, there was no
right of immediate possession or enjoyment at the time
designated in the refunding statute.

Judgment affirmed.

Mgr. Justice McREYNOLDS took no part in the con-
sideration or decision of this case.

SIMON ». SOUTHERN RAILWAY COMPANY.

APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE
FIFTH CIRCUIT.

No. 34. Argued November 2, 3, 1914.—Decided January 25, 1915.

United States courts by virtue of their general equity powers have
jurisdiction to enjoin the enforcement of a judgment obtained by
fraud or without service.

In the absence of service of process, a person named as defendant can
no more be regarded as a party than any other member of the com-
munity.

A judgment against a person on whom no process has been served is
not erroneous and voidable, but, upon principles of natural justice,
and also under the due process clause of the Fourteenth Amendment,
is absolutely void.

Jurisdiction of the United States eourts cannot be lessened or increased
by state statutes regulating venue or establishing rules of procedure.

While § 720, Rev. Stat., prohibits United States courts from staying
proceedings in a state court, it does not prevent them from depriving
a party of the fruits of a fraudulent judgment, nor from enjoining a
party from using that which he calls a judgment but which is, in
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fact and in law, a mere nullity and absolutely void for lack of service
of process. Marshall v. Holmes, 141 U. S. 589.

This rule obtains whether the case was one removed from the state
court to, or originally commenced in, the Federal court.

The broader the ground of a decision, the more likelihood there is of
affecting interests of persons not before the court, and, therefore,
this court refrains from passing upon propositions not necessary to
the decision of the case although passed upon by the courts below.

Quere, whether the acts of the foreign corporation against whom judg-
ment was entered amounted to doing business within the State.

Queere, whether, under the statute of Louisiana providing for service
of process on foreign corporations doing business within the State,
but who have not appointed an agent therein, by service upon the
Secretary of State, service upon the Assistant Secretary is sufficient
in the absence of the Secretary.

Quere, whether the state court has jurisdiction of a suit on a transitory
cause of action against a foreign corporation arising in another State,
based on service of process on an agent voluntarily appointed by such
corporation.

A State may by statute require a foreign corporation doing business
therein to designate agents upon whom service may be made, or in de-
fault of its so doing, to provide upon whom such service may be made
in suits relating to business transacted therein, but such statutory re-
quirements cannot extend to causes of action arising in other States.

Service of process, in a suit against a foreign corporation who has not
appointed a resident agent, upon the Secretary of State under the
Louisiana statute providing for such service is not sufficient to give
the court jurisdiction of a suit based on a cause of action arising in
another State, and judgment entered thereon by default is absolutely
void, and enforcement thereof, other jurisdictional facts existing,
can be enjoined by the Federal court.

195 Fed. Rep. 56, affirmed.

THis appeal raises a question of the power of a United
States court to enjoin the appellant, Ephraim Simon, from
enforcing a judgment alleged to have been fraudulently
obtained by him in a state court, in a suit against the
Southern Railway. The Company had no notice that the
suit had been brought,—other than that arising from the
service which purported to have been made in pursuance of
the Louisiana Act No. 54, which provides (§ 1) that it shall
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be the duty of every foreign corporation doing any busi-
ness in this State to file a written declaration setting forth
the places in the State where it is doing business, and the
name of its ‘“‘agents in this State upon whom process
may be served.”

“Section 2.—Whenever any such corporation shall do
any business of any nature whatever in this State without
having complied with the requirements of Sec. 1 of this
act, it may be sued for any legal cause of action in any
Parish of the State where it may do business, and such
service of process in such suit may be made upon the
Secretary of State the same and with the same validity
as if such corporation had been personally served.”

Availing himself of the provisions of this statute,
Ephraim Simon, on December 1, 1904, brought suit, in
the Civil District Court for the Parish of Orleans, against
the Southern Railway Company averring that the defend-
ant was a Virginia corporation ‘‘ doing business in the city
of New Orleans.” The petition alleged that Simon, a
New Orleans merchant and manufacturer, purchased, on
February 8, 1904, a ticket from Selma, Alabama, to
Meridian, Mississippi, and while riding over its lines
through the negligence of defendant a collision occurred in
which were inflicted upon him great personal injuries and
financial loss. The petitioner claimed as damages $5,000
for personal injury; $340 for medical expenses; $4,000 for
loss of profit that he would have earned; $3,000 for
deterioration in the stock while he was confined to his bed
and unable to sell, and $1,000 for increased cost of manu-
facture due to his absence from business.

There was a prayer that the Company be cited to appear
and answer, and ‘it having failed to comply with the
provisions of Section One of Act No. 54 of the Session of
1904, the service of process in this suit be made upon
Hon. John T. Michel, Secretary of State, said service, so
made, to be a service upon the said Southern Railway
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Company, as provided for in the act aforesaid.” The
plaintiff asked for judgment for $13,348.

The summons was directed to ‘‘the Southern Railway
Company, through Hon. John T. Michel, Secretary of
State of Louisiana, New Orleans,” and required the
defendant to answer within ten days after service. The
Deputy Sheriff on December 3, 1904, made return that
he had served the citation and petition ‘“on the within
named Southern Railway Co. in the Parish of East Baton
Rouge, State of Louisiana, by personal service on E. J.
MecGivney, Ass’t Sec’y of State, Jno. T. Michel, Sec’y of
State being absent at the time of service.” The Assistant
Secretary of State, acting under the instructions of the At-
torney General, filed the citation and petition in his office.

No notice, however, was given to the Southern Railway
of the service of the citation or of the fact that suit had
been brought. It therefore made no appearance in the
suit brought against it by Simon, and, on January 10,
1905, the court, on motion of the plaintiff, ordered that
judgment by default be entered against the Railway
Company. Under the Louisiana practice, the case was
thereafter submitted to a ‘“trial by jury on confirmation of
default.” The plaintiff himself testified and other wit-
nesses were examined and on January 16 the jury returned
a verdict in favor of the plaintiff for $13,348—being the
exact amount claimed in the petition. On January 20 the
court considering ‘‘the verdict of the jury in this matter,
and that the demand of the plaintiff was proved, and the
law and the evidence being in favor of said plaintiff”’
entered judgment on the verdict.

Thereafter the Company learned of the existence of the
judgment and averring itself to be a citizen of Virginia,
filed (February 6, 1905) in the United States Circuit Court
for the District of Louisiana a bill against Simon, a citizen
of Louisiana, asking that he be perpetually enjoined from
enforeing the same.
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The Bill attached, as an Exhibit, a copy of the record in
the state court and alleged that, in the collision referred
to, Simon had received injuries which a surgeon had
reported were slight; that the Company had offered him
$350 in settlement. Simon refused to accept this sum
but considered and discussed the acceptance of $750,
which, however, was not agreed to by the defendant; the
matter was temporarily left in abeyance, it being under-
stood that negotiations were still pending and would
probably result in an agreement of settlement. It was
alleged that thereafter the plaintiff surreptitiously and
without the knowledge of the Railway Company entered
suit for $13,348, ‘‘falsely and fraudulently pretending that
he had been injured in that sum’; that Simon’s personal
injuries were slight as shown by the report of the surgeon;
that the claim for loss of profit on stock and the extra cost
of manufacturing stock were claims that he well knew were
fraudulent, fictitious and utterly untrue; but by false
testimony he secured a verdict therefor.

The bill further alleged that the Southern Railway was
not doing business in the State of Louisiana; that the
service upon the Secretary or Assistant Secretary of State
was not a citation upon the Railway Company and was
null and void for the purpose of bringing it under the
jurisdiction of the Civil Distriet Court; that any judgment
rendered upon such attempted ‘citation would be, if
rendered without appearance of the defendant, a judg-
ment without due process of law, and consequently, in
violation of the Constitution;” that the Railway Com-
pany had never received the citation issued in the suit, nor
was 1t advised, nor had it any knowledge of the pendency
of said proceedings until after the rendition of the judg-
ment; that the verdict of the jury having been rendered
upon false testimony and without notice, it would be
against good conscience to allow the judgment thereon
to be enforced against the Railway Company, which has
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no remedy at law in the premises and has a complete
meritorious defense to the claim on which the judgment is
based; that by fraud and accident, unmixed with its own
negligence, the Railway Company has been prevented
from making such defense.

As stated in Ex parte Simon, 208 U. S. 144, on another
branch of this case, ‘The bill further alleges that Simon
will attempt to collect the fraudulent judgment by fier:
facias, and prays as specific relief an injunction against his
further proceeding under the same. A preliminary in-
junction was issued, after a hearing on affidavits, on
June 30, 1905, and Simon appears to have obeyed the
order for over two years. A demurrer to the bill was
overruled in December, 1906, and a plea to the jurisdic-
tion, filed in February, 1907, was overruled in the follow-
ing May. Simon answered in August and issue was joined
in the same month. Notwithstanding the injunction
Simon, in contempt therefor, obtained a writ of fiers facias
and directed a levy and the service of garnishment process
to collect the judgment. . . . The punishment was a
small fine, and the imprisonment was ordered until the
fine was paid.’

In habeas corpus proceedings instituted in this court he
sought to be discharged from the sentence of imprisonment
imposed in the contempt case, claiming that, under Re-
vised Statutes 720, the Circuit Court was without juris-
diction to grant the injunction and therefore the order
in the contempt proceedings was absolutely void. The
writ was denied.

After this court refused to grant the writ of habeas corpus
the case, on the main bill, was referred to a Master to hear
evidence and to report his conclusions of law and facts.
He found that the Railway was not doing business in
Louisiana in the sense of the statute; that the judg-
ment was not fraudulent, but held it to be void because
service upon the Assistant Secretary of State was not
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the “‘service upon the Secretary of State” required by the
statute.

The Circuit Court did not consider the question of
fraud, but held (184 Fed. Rep. 959) that the state judg-
ment was void because the Louisiana statute providing for
service on foreign corporations was unconstitutional. It
thereupon entered a permanent injunction against Simon
as prayed for in the bill. From that decree Simon appealed
making many assignments of error, attacking the juris-
diction of the court to entertain the bill and especially
denying its power to grant the relief prayed for in view of
the provisions of § 720 of the Revised Statutes. The Cir-
cuit Court of Appeals held (195 Fed. Rep. 56) that it had
been authoritatively decided in Ex parte Stmon, 208 U, S.
144, that the Circuit Court had jurisdiction. It found
that the Railway Company was doing business in New
Orleans; but ruled that Act 54 did not provide for service
on the Assistant Secretary of State and hence that the
judgment by default in the state court was void for want
of jurisdiction of the person of the defendant. The decree
of the Circuit Court was affirmed and thereupon Simon
prosecuted the present appeal.

Mr. Henry L. Lazarus, with whom Mr. H<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>