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OF THE

SRR E M B GO U R-F

DURING THE TIME OF THESE REPORTS.1

MELVILLE WESTON FULLER, Cuier JUSTICE.
JOHN MARSHALL HARLAN,® ASSOCIATE JUSTICE.
EDWARD DOUGLASS WHITE,* AssoCIATE JUSTICE.
JOSEPH McKENNA, AssocIiATE JUSTICE.

OLIVER WENDELL HOLMES, ASSOCIATE JUSTICE.
WILLIAM R. DAY, ASSOCIATE JUSTICE.

WILLIAM HENRY MOODY,> ASSOCIATE JUSTICE.
HORACE HARMON LURTON, AssocCIATE JUSTICE.
CHARLES EVANS HUGHES,® AssoCIATE JUSTICE.

GEORGE WOODWARD WICKERSHAM, ATTORNEY (GENERAL.
LLOYD WHEATON BOWERS,” SoLIcITOR GENERAL.

JAMES HALL McKENNEY, CLERK.

JOHN MONTGOMERY WRIGHT, MARSHAL.

! For allotment of Tar Carer Justice and Associate Justices among
the several circuits see page v, post.

* Tar Curer Justice died July 4, 1910, at his home in Sorrento, Maine,
during vacation. He was buried in Chicago, Ilinois. The proceedings on
his death will appear in Vol. 219, United States Reports. On Decem-
ber 12, 1910, President Taft appointed Edward Douglass White, Associate
Justice of this court, Chief Justice of the United States, to succeed M.
Carrr Justice FuLLer. He was confirmed by the Senate on the same day
and on December 19 took the oath as Chief Justice.

# MR. Assoc1aTe JusTiceE HARLAN presided from the opening of October
Term, 1910, until December 19, 1910.

* Appointed and confirmed Chief Justice of the United States Decem-
ber 12, 1910, and took the oath as such December 19, 1910. On Decem-
ber 12, 1910, President Taft appointed Mr. Joseph Rucker Lamar, of
Georgia, Associate Justice to succeed Mg. Justice Wurre as such. He

(Nores Continuep oN Next Pace.)




JUSTICES OF THE SUPREME COURT.

was confirmed by the Senate on December 15, 1910, and qualified and {ook
his seat upon the bench on January 3, 1911.

5 MRr. JusticE Moopy was absent from the court on account of illness
during the whole of October Term, 1909, and did not participate in any of
the decisions reported in this volume. On June 23, 1910, Congress passed
the following act (chap. 377), entitled, “An Aect to permit William H.
Moody, an Associate Justice of the Supreme Court of the United States,
to retire. Be it enacted by the Senate and House of Representatives of the
United States in Congress assembled, That the provisions of section seven
hundred and fourteen of the Revised Statutes be and they are hereby,
extended and made applicable to WiLriam H. Mooby, an Associate Justice
of the Supreme Court of the United States, in consequence of his physical
inability, notwithstanding he has not served the full term of ten years or
attained the age of seventy years as required by the aforesaid seection:
Provided, that the said WiLLiam H. Mooby shall resign the said office of
Associate Justice of the Supreme Court of the United States within five
months after the passage of this act. Approved June 23, 1910.” MR.
JusTticE MoopY’s illness continued and he did not take his seat upon the
bench during October Term, 1910, or participate in any of the decisions
of the court during such term. He retired pursuant to the provisions of
said act of Congress on November 20, 1910. See Proceedings, p. xvii, post.
On December 12 President Taft appointed Willis Van DeVanter, of
Wyoming, Circuit Judge of the United States for the Second Circuit, to
succeed MR. JusticE Moopy. He was confirmed by the Senate on Decem-
ber 15, 1910, and qualified and took his seat upon the bench on Janu-
ary 3, 1911.

® Mr. JusticE HueHES of New York, and Governor of that State, was
appointed by President Taft on April 25, 1910, to succeed Mgr. Jus-
TICE BREWER, deceased. See 217 U. S. iii. He was confirmed by the
Senate on May 2, 1910, and qualified and took his seat upon the bench on
October 10, 1910. He did not take part in any of the decisions reported in
this volume which were argued or submitted prior to that date.

7 MR. Soricitor GENERAL BowERs died during vacation of the court, at
Boston, Massachusetts, on September 9, 1910. On December 12 President
Taft appointed Mr. Frederick William Lehmann of Missouri, Solicitor
General to succeed Mr. Bowers. His commission was filed with the court
December 19, 1910.
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ALLOTMENT OF JUSTICES, JANUARY 10, 1910.!

OrDER: There having been an Associate Justice of this
court appointed since the commencement of this term,

It is ordered that the following allotment be made of the
Chief Justice and Associate Justices of this court among the
circuits, agreeably to the act of Congress in such case made and
provided, and that such allotment be entered of record, viz.:

For the First Circuit, Oliver Wendell Holmes, Associate
Justice.

For the Second Circuit, Horace H. Lurton, Associate
Justice.

For the Third Circuit, William H. Moody, Associate Justice.

For the Fourth Circuit, Melville W. Fuller, Chief Justice.

For the Fifth Circuit, Edward D. White, Associate Justice.

For the Sixth Circuit, John M. Harlan, Associate Justice.

For the Seventh Circuit, William R. Day, Associate Justice.

For the Eighth Circuit, David J. Brewer, Associate Justice.

For the Ninth Circuit, Joseph McKenna, Associate Justice.

! For the last preceding allotment see 214 U. S. iv. A new allot-
ment, made January 9, 1911, will appear in Volume 219 U. S.







PROCEEDINGS ON THE DEATH OF
MR. JUSTICE BREWER.

Davip Jostam BREWER, Associate Justice of the Su-
preme Court of the United States, died at his residence,
1923 16th Street, Washington, D. C., on Monday,
March 28, 1910, while the court was in recess. He was
buried in Leavenworth, Kansas.

A meeting of the Bar of the Supreme Court of the
United States was held in the Court Room on Saturday,
April 30, 1910. On motion of Mr. William F. Mattingly,
Mr. Charles Curtis, Senior Senator of the United States
from the State of Kansas, presided, and the Clerk of the
Court acted as Secretary. Addresses were made by Mr.
Curtis, Mr. William E. Borah, Mr. Henry E. Davis, Mr.
Frank W. Hackett, Mr. Gardiner Lathrop, Mr. Aldis
B. Browne, Mr. Hannis Taylor, Mr. R. Ross Perry, Mr.
Frank C. Allis and Mr. Justin Morrill Chamberlin. Mr.
George Grafton Wilson presented a resolution adopted by
the American Society of International Law.

A committee consisting of Mr. William E. Borah,
chairman, Mr. William Warner, Mr. J. P. Dolliver, Mr.
C. D. Clark, Mr. R. Wayne Parker, Mr. Henry M. Teller,
Mr. George R. Peck, Mr. John S. Runnells, Mr. Charles
Blood Smith, Mr. Charles W. Bunn, Mr. Gardiner La-
throp, Mr. R. Ross Perry, Mr. Henry E. Davis, Mr. A. S.
Worthington, Mr. Aldis B. Browne and Mr. J. J. Darling-
ton, prepared and presented resolutions which were
adopted, and The Attorney General was requested to
present them to the court.

(vii)
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SUPREME COURT OF THE UNITED STATES.
Tuespay, May 31, 1910.

Present: Tue CHier Justice, MRr. JusticE HARLAN,
MRr. Justice WHITE, MR. JUsTICE McKENNA, MR. JUS-
Tice Hormes, MR. Justick Day and MR. Justice Lurg-
TON.

The Attorney General addressed the court as follows:

May it please the court, at the request of the Bar of
this court I present the following resolutions adopted at
a meeting held in this court room:

““ Resolved, That the Bar of the Supreme Court of the
United States deeply deplores the death of the late David
J. Brewer, Associate Justice of the Supreme Court, and
desires to place upon record an expression of the respect
and esteem in which JusticE BREWER was held and of
regret for the loss which the Court, the Bar, and the coun-
try have suffered in his untimely death.

““His judicial career was one of exceptional length and
of marked distinction and success. Elected judge of the
Distriet Court of the First Judicial District of the State
of Kansas in 1864 ; three times elected a justice of the Su-
preme Court of the State of Kansas; appointed in 1884
judge of the Circuit Court of the United States for the
Eighth Circuit; appointed a justice of the Supreme Court
of the United States in December, 1889, it will be observed
that for nearly fifty years he discharged the high and
sacred duties of a judge. In this long service, in the vast
number of opinions which he wrote, the infinite variety of
legal principles considered and treated, the learning and
wisdom displayed, the consecration and fidelity ever and
always evidenced, will be found his only fitting eulogy.
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His remarkable grasp of the underlying principles upon
which our whole structure of government rests, his un-
swerving fidelity to the fixed rules of order and stability
so essential and so often sorely tested, his strong, posi-
tive, upright, fearless character, his power of sustained in-
tellectual effort, place him easily among the great judges
of his day and time. No one ever doubted his purity of
life, his integrity of purpose, and all who read and con-
sider his legal opinions pay homage to his profound in-
tellect. Those who knew him are quick to testify to his
tender and considerate nature, and those who must be
content to find his character in his opinions scattered
through many State, Circuit, and Supreme Court deci-
sions will never doubt his probity or his power as a jurist.

“ Resolved, That The Attorney General be asked to pre-
sent these resolutions to the court with the request that
they be entered upon the records and that the chairman
of this meeting be directed to send to the family of the
late Justice BREWER a copy of the resolutions and an
expression of our sympathy for them in the loss which
they have sustained.”

JustTicE BREWER’s period of service in this court
covered twenty years. These two decades brought be-
fore this court some of the most important and far-
reaching questions which have ever been submitted for
its decision, and in the solution of these great problems
Justice BREWER took a leading part. In the reports of
this period there are to be found 719 opinions written by
Justice BREWER, in 157 of which he dissented from the
conclusions of the majority of the court. The limitations
of this occasion will permit only a brief reference to a few
decisions which illustrate the characteristics of his mind
and the lucidity of his exposition.

One of the earliest of his recorded opinions was that in
the case of the Church of the Holy Trinity v. United States,
143 U. 8. 457, where the court was called upon to decide
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whether or not the act prohibiting the importation of
foreigners and aliens under contract to perform labor in
the United States applied to an English Christian minister
who had come to the United States pursuant to an agree-
ment with a Protestant Episcopal Church in the city of
New York. The opinion is of especial interest, not merely
as a fine discriminating construction of the statute, and
the application of the principle that laws must receive a
sensible construction, and that where a literal construc-
tion leads to an absurd conclusion the letter of the law
must give way to the presumed intention of the legislature;
but because of the enunciation of the principle that ‘“‘no
purpose of action against religion can be imputed to any
legislation, state or national, because this is a religious
people.”

“If we examine the constitutions of the various States,”
said the learned justice, ‘“‘we find in them a constant
recognition of religious obligations. Every constitution

of every one of the forty-four States contains language
which either directly or by clear implication recognizes a
profound reverence for religion and an assumption that
its influence in all human affairs is essential to the well-

being of the community.
¥ * * % * % * *

“There is no dissonance in these declarations. There
is a universal language pervading them all, having one
meaning; they affirm and reaffirm that this is a religious
nation. These are not individual sayings, declarations of
private persons; they are organic utterances; they speak
the voice of the entire people.

* * % * * * * - %

“These, and many other matters which might be no-
ticed, add a volume of unofficial declarations to the mass
of organic utterances that this is a Christian nation. In
the face of all these, shall it be believed that a Congress
of the United States intended to make it a misdemeanor
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for a church of this country to contract for the services of
a Christian minister residing in another nation?”

In the case of Kansas v. Colorado, 206 U. S. 46, perhaps
one of the most important decisions in which Mg. Jus-
TICE BREWER wrote the opinion of the court, he was called
upon to deal with riparian rights and to determine whether
or not one State has the right to the continuous flow of the
waters of a river flowing to it through an adjoining State,
or whether the latter State has the right to so appropriate
its waters as to prevent such continuous flow; and whether
the amount of the flow is subject to the superior authority
and supervisory control of the United States.

In considering at the outset the foundations of the juris-
diction of this court over controversies between States,
Justice BREWER laid down the proposition that the judi-
cial power of a nation extends to all controversies jus-
ticiable in their nature, the parties to which or the property
involved in which may be reached by judicial process, and
when the judicial power of the United States was vested
in the Supreme and other courts all the judicial power
which the nation was capable of exercising was vested in
those tribunals, and unless there be some limitations ex-
pressed in the Constitution it must be held to embrace all
controversies of a justiciable nature arising within the
territorial limits of the nation, no matter who may be the
parties thereto.

“These considerations,” he said, ‘‘lead to the proposi- f
tion that when a legislative power is claimed for the '
National Government the question is whether that power
is one of those granted by the Constitution, either in
terms or by necessary implication, whereas in respect to
judicial functions the question is whether there be any ;
limitations expressed in the Constitution on the general '
grant of national power.”

One of the ablest opinions of MR. JusTiCE BREWER is
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that in the case of In re Debs, Petitioner, 158 U. S. 564, in
which he expressed the unanimous views of the court in
affirming that the relations of the general government to
interstate commerce and the transportation of the mails
are such as to authorize a direct interference to prevent
an obstruction thereto, and that a court of equity has juris-
diction to issue an injunction in aid of the performance of
such duty.

Perhaps in no other opinion of this court is there a bet-
ter summary of the principles upon which rests the power
of the Federal Government to maintain its sovereignty
than that with which JusticE BrREwER concludes his
opinion in this case:

“. . . We hold that the Government of the United
States is one having jurisdiction over every foot of soil
within its territory, and acting directly upon each citizen;
that while it is a government of enumerated powers, it has
within the limits of those powers all the attributes of
sovereignty; that to it is committed power over interstate
commerce and the transmission of the mail; that the
powers thus conferred upon the National Government are
not dormant, but have been assumed and put into prac-
tical exercise by the legislation of Congress; that in the
exercise of those powers it is competent for the nation to
remove all obstructions upon highways, natural or artifi-
cial, to the passage of interstate commerce or the carrying
of the mail; that while it may be competent for the
Government (through the executive branch and in the use
of the entire executive power of the nation) to foreibly re-
move all such obstructions, it is equally within its com-
petency to appeal to the civil courts for an inquiry and
determination as to the existence and character of any
alleged obstruections, and if such are found to exist or
threaten to occur, to invoke the powers of those courts to
remove or restrain such obstructions; that the jurisdiction
of courts to interfere in such matters by injunction is one
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recognized from ancient times and by indubitable au-
thority.”

JusTicE BREWER was always noted as a man of deep
religious conviction. We have seen that one of the first
questions which he was called upon to deal with after his
elevation to the Supreme Court involved the relation be-
tween religion and the National Government. He was
keenly interested in the position of woman in our modern
society, and one of the latest of his decisions (Muller v.
State of Oregon, 208 U. S. 412) involved the right of a
State to regulate the working hours of women. After re-
viewing the laws of Oregon, he observed:

“It thus appears that, putting to one side the elective
franchise, in the matter of personal and contractual rights
they stand on the same plane as the other sex. Their
rights in these respects can no more be infringed than the
equal rights of their brothers.”

Yet he held, and in so doing voiced the unanimous
opinion of this court—

“That woman’s physical structure and the performance
of maternal functions place her at a disadvantage in the
struggle for subsistence is obvious. This is especially true
when the burdens of motherhood are upon her. Even
when they are not, by abundant testimony of the medical
fraternity, continuance for a long time on her feet at
work, repeating that from day to day, tends to injurious
effects upon the body, and as healthy mothers are essential
to vigorous offspring the physical well-being of woman
becomes an object of public interest and care in order to
preserve the strength and vigor of the race.

““Still, again, history discloses the fact that woman has
always been dependent upon man. He established his
control at the outset by superior physical strength, and
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this control, in various forms, with diminishing intensity,
has continued to the present. . . . Education was
long denied her, and while now the doors of the school-
room are opened and her opportunities for acquiring

knowledge are great, yet even with that and the conse-
quent increase of capacity for business affairs it is still
true that in the struggle for subsistence she is not an equal
competitor with her brother. Though limitations upon
personal and contractual rights may be removed by legis-
lation, there is that in her disposition and habits of life
which will operate against a full assertion of those rights.
She will still be where some legislation to protect her seems
necessary to secure a real equality of right.”

Your honors know better than any but his immediate
family the personal qualities which endeared Justice
BrewER alike to his associates on the Bench, to his friends,
and to the Bar. Nothing better can be said of any man,
however high his place or great his deeds, than that
throughout his life he was not only esteemed, but beloved
of all who knew him, and, indeed, that praise is greater in
proportion as exalted station and high career tend to
isolate from one’s fellows. Justice BREWER everywhere
and always won affection. It was so in his life at the
university. His activities as a judge of his adopted State,
Kansas, and then as judge of the United States for the
largest circuit in the country, were made easier and more
effective by the warm and lasting regard of his Bar; and
when advancement to this court widened his contact
from the lawyers of the West to the lawyers and, indeed,
to the people, of the nation, he soon gained the love of his
countrymen generally, and it remained with him to the
end. Reasons need not be sought. They would not be
difficult to find or to declare, but such continued and ever
extending hold upon the hearts of men proves, without
analysis, the worth and beauty of the personality that
gains it.
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JusticE BREWER was a son of a Christian missionary,
and the son’s life, like the father’s, was one of service. For
six and forty years he served the people, hearing causes
and judging ‘“righteously between every man and his
brother and the stranger that is with him.” And in the
discharge of his great office he did ever obey the injunction
laid upon the judges of Israel by their great lawgiver:

“Ye shall not respect persons in judgment; but ye shall
hear the small as well as the great; ye shall not be afraid of
the face of man, for the judgment is God’s.”” (1 Deut. 17.)

Tae CHIEF JUSTICE responded as follows: !

During the years of my occupancy of a seat upon this
Bench it has been my sad duty to accept for the court
tributes of the Bar in memory of many members of this |
tribunal who have passed to their reward. As our
BroTtHER BREWER joins the great procession, there pass
before me the forms of Matthews and Miller, of Field and
Bradley and Lamar and Blatehford, of Jackson and Gray |
and of Peckham, whose works follow them now that they }
rest from their labors. They were all men of marked |
ability, of untiring industry, and of intense devotion to ?
duty, but they were not alike. They differed as ‘“‘one |
star differeth from another star in glory.” Their names ;
will remain illustrious in the annals of jurisprudence. |
And now we are called on to deplore the departure of one |
of the most lovable of them all. ‘
He died suddenly, but not the unprepared death from
which we pray to be delivered. When the unexpected
intelligence was conveyed to me I could not but think of
Mrs. Barbauld’s poem on ‘“ Life,” and seemed to hear our !
dear friend exclaim—

1 These remarks were delivered on the last day that Mr. CriEF JUs- 3
TiCE FULLER presided over the court. October Term, 1909, adjourned
the same day, and during vacation the Chief Justice died at his sum-
mer home in Sorrento, Maine, on July 4, 1910.
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“Life! we’ve been long together,
Through pleasant and through cloudy weather;
"Tis hard to part when friends are dear;
Perhaps ’twill cost a sigh, a tear;
Then steal away, give little warning,
Choose thine own time;
Say not, Good night, but in some brighter clime
Bid me, Good morning.”

The resolutions of our Bar and the diseriminating re-
marks of the Attorney General adequately cover the
magpnificent judicial labors of Mr. JusTicE BREWER, but
it is the ineffable sweetness of his disposition that chiefly
impresses itself upon me and is indicated by the serenity
of the verse I have quoted.

He was a truly eloquent man. The fountain of tears
and the fountain of laughter ran close together and car-
ried the hearer away upon the mingled current of their
waters. And like Mr. Lincoln, he evidently found great
comfort from the inevitable trials and tribulations of the
world in the humorous anecdotes which brought the re-
lief of merriment.

But I cannot prolong these remarks. The resolutions
and the observations of the Attorney General will be
spread upon our records.
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MR. JUSTICE MOODY.!

SUPREME COURT OF THE UNITED STATES.

THURSDAY, DECEMBER 8, 1910.

Present: Mr. Justick HARLAN, MR. JusTicE WHITE,
Mg. JusticE McKENNA, MR. Justice HoLmEs, MR. Jus-
TICE DAY, MR. JUsTicE LurToN and MR. Justick HuGHES.

Order: It is ordered by the court that the following cor-
respondence be spread upon the minutes and journal of
the court:

“SupPREME COURT OF THE UNITED STATES,
“Washington, D. C., November 23, 1910.

“Drar BrorHER Moopy: We can not let you leave us
without an expression of our deep regret. The too few
years during which we sat together on the bench already
had confirmed the propheey of your arguments at the bar.
They had proved that your unusual powers would be
applied as faithfully and impartially to dispassionate de-
cision as, when you were Attorney General, they had been
devoted to an always lofty presentation of a side. We
grieve that the country so soon should lose services that
it ill can spare and we companionship in which affection
was joined to respect. But you have left a sample of your
work in the reports, and, we believe, have earned the

1 See ante, p. V.

(xvil)
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great reward—that the wise and good of the future, as
well of the present, will say it was well and nobly done.
“JoHN M. HARLAN.
“E. D. WHITE.
“JosepH McKENNA.
“Oriver WENDELL HoLMES.
“WriLLiam R. Dav.”

“We came to the bench of the Supreme Court after
BroTHER MoopY was compelled by sickness to lay aside
active public work. But we have knowledge of his course
of life, and of his judicial opinions, and concur most
cordially in what is said in the above letter by those of his
associates who served with him on the bench.

“Horace H. Lurton.
“CuARLEs E. HugHEs.”

1525 K1GHTEENTH STREET NW.,
“Washington, D. C., December 5, 1910.
“My Dear BrRETHREN: I can not let your letter go un-
answered, but at this time I am unable fittingly to say
more than that your words reach deep in my heart and
mind and awaken there an intense gratitude to you all.
With the expression of this and of my respect and affec- .
tion for each individual member of the court, I must be
content. :
‘“Most sincerely, yours,
“WiLLiam H. Moobv.”
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ERROR TO THE SUPREME COURT OF ERRORS OF THE STATE
OF CONNECTICUT.

No. 7. Argued November 1, 1909.—Decided May 31, 1910.

Past due installments of a judgment for future alimony rendered in
one State are within the protection of the full faith and credit clause
of the Federal Constitution unless the right to receive the alimony
is so discretionary with the court rendering the decree that, even
in the absence of application to modify the decree, no vested right
exists.

Unless a decision of this court in terms overrules a former decision, it
will, if possible, be so construed as to harmonize with, and not over-
rule such prior decision; and so held that Barber v. Barber, 21 How.
582, establishing the general rule that a judgment for alimony as
to past installments was within the full faith and credit clause was
not overruled by Lynde v. Lynde, 181 U. 8. 187, but the latter case
established the exception as to such judgments where the alimony
1s so discretionary with the court that a vested right to receive the
same does not exist.

The settled doctrine in New York in 1899 was that no power existed
to modify a judgment for alimony absolute in terms unless conferred
by statute, and a judgment for future alimony entered in 1899 under
§§ 1762-1773, Code of Civil Procedure, is absolute until modified by
the court rendering it; such a judgment, therefore, as to past due
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installments, falls under the general rule that it is entitled to full faith
and credit in the courts of another State. Barber v. Barber, 21 How.
582, followed; Lynde v. Lynde, 181 U, S. 187, distinguished.

Although the full faith and credit clause may not extend to mere modes
of procedure, a judgment absolute in terms and enforcible in the State
where rendered must, under the full faith and credit clause of the
Federal Constitution, be enforced by the courts of another State,
even though the modes of procedure to enforce its collection may not
be the same in both States. ]

80 Connecticut, 1, reversed.

THE facts which involve the extent to which, under
the full faith and credit clause of the Constitution of the
United States, effect must be given, in the courts of an-
other State, to a judgment for alimony, on which arrears
are due, are stated in the opinion.

Mr. Robert Goeller and Mr. Benjamin Slade, for plaintiff
in error:

The judgment rendered by the New York court related
to a court proceeding, and from the language employed
in the decree it is clear that the plaintiff is forever sepa-
rated from the defendant, and that the defendant’s obli-
gation to contribute to the support of the plaintiff and the
maintenance and education of the plaintiff’s and defend-
ant’s child to the extent indicated by the decree com-
menced with the date of the entry of the final decree of
separation.

The decree finds its support under §§ 1769-1771 of the
New York Code of Civil Procedure. Barber v. Barber, 21
How. 582, is decisive of this case upon that proposition.
It held that a judgment of alimony becomes a judicial
debt of record against the husband, which may be en-
forced by execution or attachment against his person,
issuing from the court which gave the decree. Alimony
decreed to a wife in a divorce of separation from bed
and board, is as much a debt of record, until the decree
has been recalled, as any other judgment for money is.
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Howard v. Howard, 15 Massachusetts, 196; Clark v.
Clark, 6 Watts & Serg. 85; Wheeler v. Wheeler, 2 Dana,
310; Knapp v. Knapp, 59 Fed. Rep. 641; Trowbridge v.
Spinning, 54 L. R. A. 204; Arrington v. Arrington, 127
N. Car. 190.

The court below based its conclusions on Lynde v.
Lynde, 181 U. S. 187, and undertakes to distinguish that
case from Barber v. Barber, supra, but the opinion in
Lynde v. Lynde, 162 N. Y. 412, shows that the want of
jurisdiction was considered a vital point on the question of
sustaining the validity of the decree affecting future
payments.

The distinction that exists between the Lynde case and
the Barber case is that in the former case so much of the
decree providing for the future payment of alimony was
invalid as against the defendant for want of jurisdiction;
but in the Barber case the decree having been rendered
with jurisdiction over the defendant, such decree was
sustained in its entirety.

If that distinction is well founded, both opinions are in
accord; if no such distinction exists, the decision in the
Lynde case seems inconsistent with the doctrine laid down
in the Barber case.

The learned court of Connecticut erred in its con-
struction of § 1771, N. Y. Code of Civ. Pro., in holding
that under that section the trial court has power to annul,
vary or modify its decree affecting the question of alimony.

Unless new facts occur, there can be no alteration of
such decree even affecting the care, custody and main-
tenance of children. The court’s power to modify a
decree in respect to alimony does not destroy its finality.
Dow v. Blake, 148 Tllinois, 76.

Any modification made by the court that rendered the
decree before the present suit was instituted could be
pleaded by way of defense, but in the absence of a modifi-
cation, the courts of other States should be required to
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give to that decree the same binding force and effect that
it has in the State where rendered. Barber v. Barber,
supra; Kunze v. Kunze, 94 Wisconsin, 54; Trowbridge v.
Spinning, 54 L. R. A. 204; Dobson v. Pierce, 12 N. Y.
156; Fletcher v. Farrel, 9 Dana, 372; Cheever v. Wilson, 9
Wall. 108; Shield v. Thomas, 18 How. 353; Younge v.
Carter, 10 Hun, 194; Harris v. Balk, 198 U. S. 214.

Under the construction given by the court below to
these statutes, no distinction can be made between the
sum decreed as payable at once, and any sum decreed
payable in the future. The statutes in question contain
no language differentiating between the sums adjudged
at the rendition of the decree and the sums adjudged to
become payable in the future. Yet a part of the decree
in the Lynde v. Lynde case was enforced. The decree in
question, until reversed, annulled or modified, is a valid,
subsisting obligation on the part of the defendant and is
definite in its character. Knapp v. Knapp, 59 Fed. Rep.
641. See also McCracken v. Swartz, 5 Oregon, 63; Dubots
v. Dubois, 6 Cowen, 494 ; Allen v. Allen, 100 Massachusetts,
374; Horsford v. Van Ankes, 79 Indiana, 302; Brislowe v.
Dobson, 50 Mo. App. 176.

An action of debt will lie on a judgment as soon as it is
recovered. In the majority of the States of this Union
the owner of a judgment may bring suit thereon in the
same court that rendered it or in any other court of
competent jurisdiction, and prosecute it to final judgment,
notwithstanding the collection of the original judgment
may still have been enforced by execution in the State of
its rendition. Freeman on Judgments, §432; Mills v.
Duryea, 7 Cr. 481; Blake v. People, 80 Illinois, 14; Coughlin
v. Ehlert, 39 Missouri, 287; Bullock v. Bullock, 57 N. J. L.
508; Bennett v. Bennett, 3 Fed. Cas. 1318.

The defendant in error is precluded from attacking the
dignity and effect of the judgment in question until it has
been actually reversed or set aside.
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The court below erred in holding that the courts of
Connecticut by rendering a money judgment in the case
at bar would be giving greater effect to the decree in
question than such decree has in the State of New York.
A decree of divorce, valid and effectual by the law of the
State in which it is obtained, is valid and effectual in all
other States. Cheever v. Wilson, @ Wall. 108.

In all cases a judgment of one State does not carry the
efficacy of a judgment in another State capable of enforce-
ment by execution until such judgment is reduced to a
new judgment in the place where it is sought to enforce it.
After obtaining a judgment in the place of enforcement it
can only be executed in the latter State as its laws may
permit. Buchanan County Bank v. Hull County, 74 Fed.
Rep. 373; Lamberton v. Grant, 94 Maine, 508; Carter v.
Bennett, 6 Florida, 214; Thompson v. Wattman, 18 Wall.
457, 463 ; Wasconsin v. Pelican Ins. Co., 127 U. S. 265, 292;
Banlock v. Banlock, 51 N. J. Eq. 444.

A judgment recovered in one State is not executory in
any other State in the sense that final process for its
enforcement can issue on merely filing or docketing the
judgment, as in the case of a domestic judgment. Carter
v. Bennett, 6 Florida, 214; Leathe v. Thomas, 109 Ill. App.
434; Dunham v. Dunham, 57 Ill. App. 475; Joice v. Scales,
18 Georgia, 725.

The constitutional provision for giving ‘full faith and
credit” to such judgments relates only to their effect as
evidence or a bar to further litigation. Claflin v. Mc-
Dermot, 12 Fed. Rep. 375; Chicago &e. R. Co. v. Wiggins
Ferry Co., 108 U. S. 18.

In an action on a foreign judgment awarding alimony
to the plaintiff, no other relief can be had than a recovery
for past due alimony. Wood v. Wood, 28 N. Y. Supp. 154.

A bill in equity by a woman against her former husband
to enforce a provision of a foreign decree of divorce award-
Ing her a definite and ascertained sum as alimony, is de-
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murrable on the ground that she has an adequate remedy
at law by an action of debt on the decree. Dawis v. Dawis,
39 L. R. A. 403.

The only remedy the plaintiff seeks is to obtain the
money claimed to be due under the deeree. The plain-
tiff under the decree in question acquired a vested prop-
erty right of which she could not be deprived without due
process of law.

The allowance in the decree of alimony created a
judicial debt of record and formed a proper foundation
for the recovery of said debt in the present action. Wet-
more v. Wetmore, 149 N. Y. 520; France v. France, 79
App. Div. (N. Y.) 291; Barber v. Barber, supra.

The decree in question ought to be enforced as any other
judgment out of any property of the husband wherever
found. Broslough v. Broslough, 68 Pa. St. 495; Brislowe v.
Dobson, supra; Barber v. Barber, supra.

Mr. William J. Brennan for defendant in error:

The statutes of New York show that the order requiring
the payment of $22.50 per week was temporary in its
nature and enforceable only in the manner provided in
such statutes. See §§ 1766-1773, N. Y. Code of Civ. Pro.

It is apparent from these statutes that the judgment in
question here was rendered in a proceeding entirely foreign
to the statutes or practice of Connecticut. The order with
respect to the weekly payments was subject to modifica-
tion or annulment by the court which granted it at any
time, and was enforceable in the peculiar method pre-
scribed by the statute.

The New York courts hold that an order of this char-
acter is subject to modification at any time by the court
which granted it independent of statute, and is enforceable
only in the method provided by the statute. Tonjes v.
Tonjes, 14 Hun (N. Y.), 542. The order in question is
not only subject to modification at any time, but, under
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the New York decisions, can only be enforced by the
sequestration and contempt proceedings provided in the
statutes. Weber v. Weber, 93 Hun (N. Y.), 149; Branth
v. Branth, 20 Civ. Pro. (N. Y.) 33.

The judgment sought to be enforced in this action is an
order which is subject to modification at any time by the
court which granted it, and it can be enforced in New
York only in the method provided by the statutes of that
State.

The courts of one State will not enforce the judgments
of the courts of another State which are subject to modifi-
cation and are not final judgments for fixed sums of
money. Lynde v. Lynde, 162 N. Y. 405; S. C., 181 U. S.
183. Inthe Lynde case the Court of Appeals distinguished
Barber v. Barber, 21 How. (U. 8.) 582; and see also Au-
dubon v. Shufeldt, 181 U. 8. 577; Wetmore v. Wetmore, 196
U. S. 68. As to Arrington v. Arrington, 127 N. Car. 190,
see 131 N. Car. 143, where the court admitted that its
earlier decision was wrong.

The courts of one State will not enforce the judgments
of courts of another State which are subject to modifica-
tion. The more clearly will they not enforce such orders
by judgment and execution where the courts of the State
where the judgment was obtained, decline to enforce them
in any such way.

Mr. Justice WaiTE delivered the opinion of the court.

In 1899, by a judgment of the Supreme Court of the
State of New York the plaintiff in error was granted a
separation from bed and board from her husband, the
defendant in error, and he was ordered to pay her weekly
the sum of $22.50 for the support of herself and the main-
tenance and education of a minor child. The judgment,
omitting title, is copied in the margin.!

! This action having been begun by the service of the summons herein
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In July, 1904, at which time none of the installments
of alimony had been paid, the wife commenced this action
in the Superior Court of New London County, Connect-
icut, to recover the amount then in arrears of the decreed
alimony. The cause was put at issue and was heard by
the court. As stated by the trial judge, in a “Finding”
by him made: “The defendant made the following claims
of law as to the judgment to be rendered in this action:

on the defendant personally, . . . nowonmotionof . . . at-
torneys for the plaintiff, it is

Ordered, adjudged and decreed that the plaintiff be, and she hereby
is, forever separated from the defendant, and from the bed and board
of said defendant, on the ground of non-support and cruel and inhuman
treatment by the defendant. And it is

Further ordered, adjudged and decreed that from and after the entry
of this decree the defendant Horace Randall Sistare pay to the plaintiff
Matilda Von Ellert Sistare, for her maintenance and support and the
maintenance and education of Horace Von Ellert Sistare, the minor
child of the plaintiff and defendant, the sum of twenty-two and 50-100
dollars ($22.50) per week, such sum to be paid into the hands of her
attorneys of record in this action on each and every Monday. And it
is further

Ordered, adjudged and decreed that the sole care, custody, control
and education of said minor child Horace Von Ellert Sistare is hereby
awarded to the plaintiff, and the defendant, up:)n complying fully
with each and all of the directions of the decree herein, and not other-
wise, and during his good behavior, shall, until the further order of
this court, be permitted to see said child for the space of two hours,
between the hours of ten and twelve o’clock in the forenoon on Wednes-
days and Saturdays, excepting Wednesdays and Saturdays during the
months of July, August and September of each year. And it is further

Ordered, adjudged and decreed that costs are hereby awarded to the
plaintiff against the defendant, taxed at the sum of one hundred and
seventeen and 67-100 dollars ($117.67), and that the plaintiff do re-
cover said costs from the defendant and have execution therefor. And
it is further

Ordered, adjudged and decreed that the plaintiff have leave to
apply from time to time for such orders at the foot of this judgment as
may be necessary for its enforcement and for the protection and en-
forcement of her rights in the premises.
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‘(@) That the judgment rendered by the Supreme Court
of the State of New York in requiring the future payment
of $22.50 per week did not constitute a final judgment for
a fixed sum of money which is enforcible and collectible in
this action.

“(b) That said judgment being subject to modification
by the court which granted it, is not a judgment which
the courts of this State will enforce.

“(c) That the requirement that said sums of money
should be paid as aforesaid does not constitute a debt or
obligation from the defendant to the plaintiff which ean
be enforced in this action.

“(d) That said judgment requiring the said weekly pay-
ments cannot be enforced in any other way than according
to the procedure prescribed in the statutes of the State of
New York, and cannot be enforced in this action.

“(e) That the judgment which is sought to be enforced
In this action is not a final judgment entitled to full faith
and credit in this State by virtue of the provisions of the
Constitution of the United States.

“(f) That the judgment which is sought to be enforced
in this action will not be enforced by the courts of this
State through comity.

“(g) That the facts will not support a judgment for the
plaintiff.”

The court, however, adjudged in favor of the plaintiff
and awarded her the sum of $5,805, the arrears of alimony
at the commencement of the action.

On appeal, the Supreme Court of Errors (80 Connect-
ieut, 1) reversed the judgment and remanded the cause
“for the rendition of judgment in favor of the defendant;”
and such a judgment, the record discloses, was subse-
quently entered by the trial court. This writ of error
was prosecuted.

The Supreme Court of Errors of Coonnecticut reached
the conclusion that the power conferred upon a New York
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court to modify a decree for alimony by it rendered ex-
tended to overdue and unsatisfied installments as well as
to those to accrue in the future, that hence decrees for
future alimony, even as to installments after they had be-
come past due, did not constitute debts of record, and
were not subject to be collected by execution, but could
only be enforced by the special remedies provided in the
law, and were not susceptible of being made the basis of
judgments in the State of New York in another court than
the one in which the decree for alimony had been made.
Guided by the interpretation thus given to the New York
law and the character of the decree for future alimony
which was based thereon, it was decided that the New
York judgment for alimony which was sought to be en-
forced, even although the installments sued for were all
past due, was not a final judgment which it was the duty
of the courts of Connecticut to enforce in and by virtue
of the full faith and credit clause of the Constitution of
the United States. While the ruling of the court was, of
course, primarily based upon the interpretation of the
New York law, the ultimate ruling as to the inapplica-
bility of the full faith and credit clause of the Constitution
was expressly rested upon the decision of this court in
Lynde v. Lynde, 181 U. S. 187.

To sustain her contention that the action of the court
below was in conflict with the duty imposed upon it by
the full faith and credit clause, the plaintiff in error, by
her assignments, in effect challenges the correctness of all
the propositions upon which the court below rested its
action, and virtually the defendant in error takes issue in
argument as to these contentions. In disposing of the
controversy, however, we shall not follow the sequence of
the various assignments of error or consider all the forms
of statement in which the contentions of the parties are
pressed in argument, but come at once to two fundamental
questions which, being determined, will dispose of all the
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issues in the case. Those inquiries are: Ist. Where a
court of one State has decreed the future payment of ali-
mony, and when an installment or installments of the
alimony so decreed have become due and payable and are
unpaid, is such a judgment as to acerued and past due
alimony ordinarily embraced within the scope of the full
faith and ecredit clause of the Constitution of the United
States so as to impose the constitutional duty upon the
court of another State to give effect to such judgment?
2d. If, as a general rule, the full faith and credit clause
does apply to such judgments, is the particular judgment
under review exceptionally taken out of that rule by virtue
of the nature and character of the judgment as determined
by the law of the State of New York, in and by virtue of
which it was rendered? We shall separately consider the
questions.

First. The application as a general rule of the full faith
and credit clause to judgments for alimony as to past due in-
stallments.

An extended analysis of the principles involved in the
solution of this proposition is not called for, since sub-
stantially the contentions of the parties are based upon
their divergent conceptions of two prior decisions of this
court, (Barber v. Barber, 21 How. 582, and Lynde v. Lynde,
181 U. 8. 183, 187), and an analysis of those cases will
therefore suffice. For the plaintiff in error it is insisted
that the case of Barber v. Barber conclusively determines
that past due installments of a judgment for future ali-
mony rendered in one State are within the protection of
the full faith and credit clause, while the defendant in
error urges that the contrary is established by the ruling
in Lynde v. Lynde, and that if the Barber case has the
meaning attributed to it by the plaintiff in error, that case
must be considered as having been overruled by Lynde
v. Lynde.

Substantially the controversy in Barber v. Barber was
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this: In the year 1847 the Court of Chancery of New York
granted Huldah B. Barber a separation from Hiram Bar-
ber and directed the payment of alimony in quarterly in-
stallments. Although the separation was decreed to be
forever, the power to modify was reserved by a provision
that the parties might at any time thereafter, by their
joint petition, apply to the court to have the decree modi-
fied or discharged. It was provided that unpaid install-
ments of alimony should bear interest, ‘““‘and that execu-
tion might issue therefor foties quoties.” The husband
tailed to pay any of the alimony, and removed to Wiscon-
sin, where he procured an absolute divorce. Subsequently
an action was brought by Mrs. Barber upon the common
law side of the District Court of the United States in the
Territory of Wisconsin to recover the arrears of alimony,
but relief was denied ‘““for the reason that the remedy for
the recovery of alimony was in a court of chancery, and
not at law.” A suit in equity to recover the overdue
alimony was then commenced by Mrs. Barber, Wisconsin
having been admitted into the Union, in the District
Court of the United States for the District of Wisconsin.
Among other things it was urged in a demurrer by the
respondent, as a reason why the relief should be denied,
‘“that the relief sought could only be had in the court of
chancery for the State of New York, and that it did not
appear that the complainants had exhausted the remedy
which they had in New York.” The proceedings cul-
minated in a decree in favor of the complainant for the
amount of alimony in arrears at the commencement of the
suit, and the case was then brought to this court and the
questions arising were disposed of in a careful and elaborate
opinion. The decree was affirmed. In the course of the
opinion it was declared, among other things, that courts
of equity possessed jurisdiction to interfere to prevent the
decree of the court of another State from being defeated
by fraud, and reference was made to Iinglish decisions
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asserting the power of chancery to compel the payment
of overdue alimony. Considering the nature and char-
acter of a decree of separation and for alimony and the
operation and effect upon such a decree as to past due
installments of the full faith and credit clause, it was said
(G0 IO

“The parties to a cause for a divorce and for alimony
are as much bound by a decree for both, which has been
given by one of our state courts having jurisdiction of
the subject-matter and over the parties, as the same
parties would be if the decree had been given in the
ecclesiastical court of England. The decree in both is a
judgment of record, and will be received as such by other
courts. And such a judgment or decree, rendered in any
State of the United States, the court having jurisdiction,
will be carried into judgment in any other State, to have
there the same binding force that it has in the State in
which it was originally given.”

And, again, determining the effect of a decree for future
alimony, the court expressly declared (p. 9): ““Alimony
decreed to a wife in a divorce of separation from bed and
board is as much a debt of record, until the decree has
been recalled, as any other judgment for money is.”” And
1t is, we think, clear from the context of the opinion that
the court held that the decree in favor of Mrs. Barber
operated to cause an indebtedness to arise in her favor as
each installment of alimony fell due and that a power to
modify, if exerted, could only operate prospectively.

The facts in Lynde v. Lynde which are pertinent to this
controversy are these: A deeree of the Court of Chancery
of New Jersey in favor of Mrs. Lynde was rendered in
1897 for the sum of $7,840 as alimony due at the date of
the decree, with $1,000 for counsel fees, and payment was
directed to be made of $80 weekly from the date of the
decree. An action on this New J ersey decree was brought
in May, 1898, in the Supreme Court of New York, and
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recovery was allowed by the trial court for the alimony
due at the date of the New Jersey decree, with interest,
counsel fee and costs, and for an additional amount repre-
senting future alimony, which had accrued from the date
of the decree to the commencement of the action in New
York. The judgment also directed the payment of future
alimony as fixed by the New Jersey decree, and awarded
certain remedies for the enforcement of the decree in
accordance with the relief which had been awarded in the
New Jersey decree in conformity to the law of that State.
The judgment thus rendered by the trial court in New
York was ultimately modified by the Court of Appeals of
New York by allowing the recovery only of the alimony
which had been fixed in the New Jersey decree as due at
its date with interest and the counsel fee, and disallowing
recovery of the installments of future alimony which had
accrued when the action was commenced in New York,
as well as the allowance in respect to alimony thereafter
to accrue. In this court three questions were presented:
1. Whether the decree of the New Jersey court was want-
ing in due process because of the absence of notice to the
defendant; 2, whether the duty to enforce the decree for
alimony was imposed upon the courts of New York by
the full faith and credit clause of the Constitution; and,
3, upon the hypothesis that the full faith and credit clause
was applicable, whether that clause required that the
remedies afforded by the laws of New Jersey should be
made available in the State of New York. Deciding that
the New Jersey decree was not wanting in due process,
the court came to consider the second and third questions,
and held that in so far as the New Jersey decree related
to alimony accrued at the time it was rendered and fixed
by the decree and the counsel fee, it was entitled to be
enforced in the courts of New York, but that in so far as
it related to future alimony its enforcement was not com-
manded by the full faith and credit clause. No reference
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was made to the case of Barber v. Barber, the opinion
briefly disposing of the issue as follows (p. 187): “The
decree for the payment of $8,840 was for a fixed sum
already due, and the judgment of the court below was
properly restricted to that. The provision of the payment
for alimony in the future was subject to the discretion of
the Court of Chancery of New Jersey, which might at
any time alter it, and was not a final judgment for a fixed
sum.” These sentences were followed by a brief adverse
disposition of the claim that there was a right to avail for
the enforcement of the New Jersey decree in the courts of
New York of the remedies peculiar to the New Jersey
law.

When these two cases are considered together we think
there is no inevitable and necessary conflict between them,
and in any event if there be that Lynde v. Lynde must be
restricted or qualified so as to cause it not to overrule the
decision in the Barber case. In the first place, in the
Lynde case no reference whatever was made to the prior
decision, and it cannot be said that such decision was
overlooked, because it was referred to in the opinion of
the court below and was expressly cited and commented
upon in the briefs of counsel submitted in the Lynde case.
In the second place, in view of the elaborate and careful
nature of the opinion in Barber v. Barber, of the long
period of time which had intervened between that decision
and the decision in Lynde v. Lynde, and the fact which
1s made manifest by decisions of the courts of last resort
of the several States that the rule laid down in the Barber
case had been accepted and acted upon by the courts of
the States generally as a final and decisive exposition of
the operation and scope of the full faith and credit clause
as applied to the subject with which the case dealt, it is
not to be conceived that it was intended by the brief
statement in the opinion in Lynde v. Lynde to announce a
hew and radical departure from the settled rule of con-
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stitutional construction which had prevailed for so long
a time. And nothing in the mere language used in the
Lynde case would justify such a conclusion, because the
reasoning expressed in that case was based solely and
exclusively on the ground that the portions of the decree
for alimony which were held to be not within the purview
of the full faith and credit clause were not so embraced,
because their enforcement ‘‘was subject to the discretion
of the Court of Chancery of New Jersey, which might at
any time alter it, . . .” In other words, the ruling
was expressly based upon the latitude of discretion which
the courts of New Jersey were assumed to possess over a
decree for the payment of future alimony. But it is said
although this be true the decision in the Lynde case must
be here controlling and treated as overruling the Barber
case, since it will be found, upon examination of the New
Jersey law which governed the New Jersey decree con-
sidered in the Lynde case, that such law conferred no
greater discretion upon the New Jersey Court of Chancery
as to the enforcement of past due installments of future
alimony than will be found to be possessed by the New
York courts as to the decree here in question. But this
is aside from the issue for decision, since the question here
is not whether the doctrine expounded in the Lynde case
was there misapplied as a result of a misconception of the
New Jersey law, but what was the doctrine which the
case announced. And, answering that question, not only
by the light of reason, but by the authoritative force of
the ruling in the Barber case, which had prevailed for so
many years, and by the reasoning expressed in the Lynde
case, we think the conclusion is inevitable that the Lynde
case cannot be held to have overruled the Barber case, and
therefore that the two cases must be interpreted in har-
mony, one with the other, and that on so doing it results:
First, that, generally speaking, where a decree is rendered
for alimony and is made payable in future installments
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the right to such installments becomes absolute and
vested upon becoming due, and is therefore protected by
the full faith and credit clause, provided no modification
of the decree has been made prior to the maturity of the
installments, since, as declared in the Barber case, ‘‘ali-
mony decreed to a wife in a divorce of separation from
bed and board is as much a debt of record, until the decree
has been recalled, as any other judgment for money is.”
Second, That this general rule, however, does not obtain
where by the law of the State in which a judgment for
future alimony is rendered the right to demand and re-
ceive such future alimony is discretionary with the court
which rendered the decree, to such an extent that no
absolute or vested right attaches to receive the install-
ments ordered by the decree to be paid, even although
no application to annul or modify the decree in respect
to alimony had been made prior to the installments
becoming due.

It follows, therefore, from the statement which we have
made of the case that the New York judgment which was
relied upon came within the general rule, and, therefore,
that the action of the Supreme Court of Errors of Con-
necticut in refusing to enforce it was in conflict with the
full faith and credit clause, unless it be as a result of the
law of the State of New York the judgment for future
alimony in that State, even as to past due installments,
was so completely within the discretion of the courts of
that State as to bring it within the exceptional rule em-
bodied in the second proposition. A consideration of this
subject brings us to an investigation of the second ques-
tion, which we have previously stated.

Second. The finality of the New York judgment as to
past due installments for future alimony under the law of
the State of New York.

The conception of the statute law of the State of New
York and of the decisions of the courts of that State inter-
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preting that law which led the Supreme Court of Errors
of Connecticut to conclude that the enforcement of the
judgment before it was so completely subject to the dis-
cretion of the court which had rendered it as not to entitle
it to enforcement in virtue of the full faith and credit
clause, was thus stated in its opinion:

“The nature, operation and effect within the State of
New York of orders like that in question directing pay-
ments n futuro to a wife by a husband living in judicial
separation, and passed in 1899 pursuant to the then pro-
visions of statute, have been well settled by the repeated
decisions of the courts of that jurisdiction. They have
been declared to be tentative provisions which remain at
all times within the control of the court issuing them and
subject to being at any time modified or annulled. Tonjes
v. Tonjes, 14 App. Div. 542. The right of modification
or annulment which is thus reserved to the court is one
which extends to overdue and unsatisfied payments as well
as to those which may accrue in the future. Sibley v.
Subley, 66 App. Div. 552; Goodsell v. Goodsell, 94 App.
Div. 443; Kiralfy v. Kiralfy, 36 Misc. 407; Wetmore v.
Wetmore, 34 Mise. 640. “The amount awarded does not
exist as a debt in favor of the wife against the husband in
the sense of indebtedness as generally understood.” Tonjes
v. Tonjes, 14 App. Div. 542. The order is not one ‘which
simply directs the payment of a sum of money,” and not
such an one as can have enforcement by execution. Weber
v. Weber, 93 App. Div. 149. The special remedies pro-
vided in §§ 1772 and 1773 for the enforcement of the
orders are exclusive. Weber v. Weber, supra; Branth v.
Branth, 20 Civ. Pro. 33. No judgment in another court
can be entered upon them. Branth v. Branth, supra.”

But we are unable to assent to the view thus taken of
the statute law of New York or to concede the correctness
of the effect attributed by the court to the New York
decisions which were referred to.
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The provisions of the Code of Civil Procedure of New
York pertinent to be considered in determining the scope
and effect of judgments for separation and alimony ren-
dered by the courts of New York are copied in the mar-
gin.!

! Provisions of N. Y. Code of Civil Procedure in force in 1899:

SEc. 1762. For what causes action may be maintained.—In either
of the cases specified in the next section, an action may be maintained
by a husband or wife against the other party to the marriage, to
procure a judgment, separating the parties from bed and board forever,
or for a limited time for either of the following causes:

1. The cruel and inhuman treatment of the plamtiff by the defend-
ant.

2. Such conduct on the part of the defendant towards the plaintiff
as may render it unsafe and improper for the former to cohabit with
the latter.

3. The abandonment of the plaintiff by the defendant.

4. Where the wife is plaintiff, the neglect or refusal of the defendant
to provide for her. :

SEc. 1763. Id.; in what cases.—Such an action may be maintained
in either of the following cases:

1. Where both parties are residents of the State when the action is
commenced.

2. Where the parties were married within the State and the plaintiff
is a resident thereof when the action is commenced.

3. Where the parties having been married without the State have
become residents of the State, and have continued to be residents
thereof at least cne year, and the plaintiff is such a resident when the
action is commenced.

SEc. 1766. Support, maintenance, etc., of wife and children.—
Where the action is brought by the wife the court may, in the final
Judgment of separation, give such directions as the nature and circum-
stances of the case require. In particular, it may compel the defendant
to provide suitably for the education and maintenance of the children
of the marriage, and for the support of the plaintiff, as justice requires,
having regard to the circumstances of the respective parties, and the
court may, in such an action, render a judgment compelling the defend-
ant to make the provision specified in this section where, under the
Cireumstances of the case, such a judgment is proper without rendering
& Judgment for separation.

SEc. 1767. Judgment for separation may be revoked.—Upon the
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In considering the meaning of these provisions it must
be borne in mind that the settled rule in New York is that
the courts of that State have only the jurisdiction over the
subject of divorce, separation and alimony conferred by
statute, and that the authority to modify or amend a
judgment awarding divorce and alimony must be found
in the statute or it does not exist. Erkenbrach v. Erken-
brach, 96 N. Y. 456, 463; Livingston v. Livingston, 173
N ¥ 87%%5

joint application of the parties, accompanied with satisfactory evidence
of their reconciliation a judgment for a separation forever, or for a lim-
ited period, rendered as preseribed in this article, may be revoked at
any time by the court which rendered it, subject to such regulations
and restrictions as the court thinks fit to impose.

SEc. 1769. Alimony, expenses of action, and costs; how awarded.—
Where an action is brought, as prescribed in either of the last two
articles, the court may, in its discretion, during the pendency thereof
from time to time make and modify an order or orders requiring the
husband to pay any sum or sums of money necessary to enable the wife
to carry on or to defend the action, or to provide suitably for the
education and maintenance of the children of the marriage, or for the
support of the wife, having regard to the circumstances of the respective
parties. The final judgment in such an action may award costs in favor
of or against either party, and an execution may be issued for the
collection thereof, as in an ordinary case; or the court may, in the
judgment, or by an order made at any time direct the costs to be
paid out of any property sequestered or otherwise in the power of the
court.

SEc. 1771. Custody and maintenance of children and support of
plaintiff. —Where an action is brought by either husband or wife, as
prescribed in either of the last two articles, the court must, except as
otherwise expressly prescribed in those articles, give, either in the final
judgment or by one or more orders made from time to time before
final judgment, such directions as justice requires between the parties
for the custody, care, education and maintenance of any of the children
of the marriage, and, where the action is brought by the wife, for the
support of the plaintiff. The court may, by order upon the application
of either party to the action, after due notice to the other, to be given
in such manner as the court shall prescribe, at any time after final
judgment, annul, vary or modify such directions. But no such appli-




SISTARE ». SISTARE. 21
218 U. S, Opinion of the Court.

Other than the provision in § 1767, authorizing the rev-
ocation of a judgment for separation upon the joint ap-
plication of the parties, the power of the court to vary
or modify a judgment for alimony if it existed in 1899
was to be found in § 1771. It is certain that authority is

cation shall be made by a defendant unless leave to make the same shall
have been previously granted by the court by order made upon or
without notice, as the court in its discretion may deem proper after
presentation to the court of satisfactory proof that justice requires
that such an application should be entertained.

SEc. 1772. Support, maintenance, etc., of wife and children. Se-
questration.—Where a judgment rendered, or an order made, as pre-
scribed in this article, or in either of the last two articles, requires a
husband to provide for the education or maintenance of any of the
children of a marriage, or for the support of his wife, the court may,
in its discretion, also direct him to give reasonable security, in such a
manner and within such a time as it thinks proper, for the payment
from time to time of the sums of money required for that purpose. If
he fails to give the security, or to make any payment required by the
terms of such a judgment or order, whether he has or has not given
security therefor, or to pay any sum of money which he is required to
pay by an order, made as prescribed in § 1769 of this act, the court may
cause his personal property, and the rents and profits of his real prop-
erty, to be sequestered, and may appoint a receiver thereof. The
rents and profits, and other property, so sequestered, may be, from
time to time, applied, under the direction of the court, to the payment
of any of the sums of money specified in this section, as justice requires.

Sec. 1773. 1d.; when enforced by punishment for contempt.—Where
the husband makes default in paying any sum of money specified in the
last section, as required by the judgment or order directing the pay-
ment thereof, and it appears presumptively, to the satisfaction of the
court, that payment cannot be enforced by means of the proceed-
ings prescribed in the last section, or by resorting to the security, if
any, given as therein prescribed, the court may, in its decretion, make
an order requiring the husband to show cause before it, at a time and
place therein specified, why he should not be punished for his failure
to make the payment; and thereupon proceedings must be taken to
punish him, as prescribed in title third of chapter seventeenth of this
act. Such an order to show cause may also be made, without any
Previous sequestration, or direction to give security, where the court
15 satisfied that they would be ineffectual.
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there given to the courts of New York to modify or vary
a decree for alimony by the following:

““The court may, by order upon the application of either
party to the action, after due notice to the other, to be
given in such manner as the court shall preseribe, at any
time after final judgment, vary or modify such directions.
But no such application shall be made by a defendant
unless leave to make the same shall have been previously
granted by the court by order made upon or without
notice, as the court in its discretion may deem proper after
presentation to the court of satisfactory proof that jus-
tice requires such an application should be entertained.”

But it is equally certain that nothing in this language
expressly gives power to revoke or modify an installment
of alimony which had acerued prior to the making of an
application to vary or modify, and every reasonable im-
plication must be resorted to against the existence of such
power in the absence of clear language manifesting an
intention to confer it. The implication, however, which
arises from the failure to expressly confer authority to
retroactively modify an allowance of alimony is fortified
by the provisions which are expressed. Thus the methods
of enforcing payment of the future alimony awarded pro-
vided by the statute, all contemplate the collection and
paying over as a matter of right of the installments as
they acerue as long as the judgment remains unmodified,
or at least until application has been made or permission
to make one in pursuance to the statute has been accorded.
And the force of this suggestion is accentuated when it is
considered that it was not unusual in New York to re-
sort to executions as upon a judgment at law to enforce
the collection of unpaid installments of alimony. Wet-
more v. Wetmore, 149 N. Y. 520, 527. Indeed, as in
principle, if it be that the power to vary or modify op-
erates retroactively and may affect past due installments
so as to relieve of the obligation to pay such installments,
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it would follow in the nature of things that the power
would exist to increase the amount allowed, it is addi-
tionally impossible to imply such authority in the absence
of provisions plainly compelling to such conclusion. Be-
yond all this, when it is considered that no provision is
found looking to the repayment by the wife of any install-
ments which had been collected from the husband, in the
event of a retroactive reduction of the allowance, it would
seem that no power to retroactively modify was intended.

A brief consideration of the state of the law of New
York concerning the power to modify allowances for ali-
mony prior to the enactment of the provisions as to modi-
fication in question and the rulings of the court of last
resort of New York on the subject of such power we think
will serve to further establish the impossibility, in reason,
of supposing that the statutory provisions in question con-
ferred the broad and absolute power of retroaction as to
past due installments of alimony which the court below
assumed to exist. Prior to 1894 the courts of New York
did not possess the power to modify a judgment in the
case either of an absolute divorce or of a judicial separa-
tion, except in respect to the custody, ete., of the children
of the marriage. Erkenbrach v. Erkenbrach, 96 N. Y.
456. In the year 1894 the statute was amended to per-
mit the court to vary or modify the provision for the
support of the wife upon her application alone, on notice
to the husband. Chap. 728, Laws of 1894. Subse-
quently, § 1771, which, by the amendment of 1894, con-
ferred power upon the application of the wife to vary or
modify the allowance, was enlarged to read as it stood in
1899, when the action was brought in which the judgment
in question was rendered, that is, so as to confer authority
upon the court to vary or modify an allowance of alimony
(1)181 the application of either party. Chap. 891, Laws of

95.

But in view of the well-settled doctrine prevailing in
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New York, that no power exists to modify a judgment
for alimony absolute in terms, unless conferred by stat-
ute, and the practice of treating the right to collect ac-
crued installments of alimony as vested and subject to
be enforced by execution, and in view of the further fact
that decrees for alimony in New York, where authority
to modify was not expressly conferred by statute or was
not reserved in the decree at the time of rendition, created
vested rights not subject to either judicial or legislative
control (Livingston v. Livingston, 173 N. Y. 377), we
think it becomes quite clear that the mere enlargement
of the power of the court so as to permit modification of
the allowance for alimony upon the application of the
husband did not confer the authority to change or set
aside the rights of the wife in respect to installments
which were overdue at the time application was made by
the husband to modify the decree. And although we have
been referred to and can find no decision of the court of
last resort of New York dealing with the subject, the view
we have taken as an original question of the code provi-
sion in question accords with that of the First Depart-
ment of the Appellate Division of the Supreme Court of
the State of New York, announced in a decision rendered
in 1903. Goodsell v. Goodsell, 82 App. Div. 65. Nor do
we find that the New York decisions relied upon by the
lower court and cited by it to sustain its conelusion that
“the right of modification or annullment which is thus
reserved to the court is one which extends to overdue and
unsatisfied payments as well as to those which may accrue
in the future,” have even a tendency to that effect. The
cases cited and relied on are Sibley v. Sibley, 66 App. Div.
5562; Goodsell v. Goodsell, 94 App. Div. 443; Kiralfy v. Kur-
alfy, 36 Misc. 407, and Wetmore v. Wetmore, 34 Misc. 640.

The Sibley case was decided in 1901 by the Appellate
Division of the Supreme Court of New York, First De-
partment. The case was not concerned with a decree
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for the payment of permanent alimony. It related to the
failure, during the pendency of an action for separation,
to comply with an order for the payment of temporary
alimony and counsel fees. Whether such order was made
ex parte or upon notice does not appear. Among other
things the appeal presented the question of the propriety
of the denial of a motion to modify the order directing
the payment of alimony and counsel fees by reducing the
amount directed to be paid. The order appealed from
was affirmed, without prejudice, however, to the right of
the appellant ‘“to renew his application when he returns
to this State and subjects himself to the jurisdiction of
the court.” No intimation is given in the opinion as to
whether the power to reduce the amount of alimony and
counsel fees could be exerted so as to have a retroactive
effect. The decision in the Goodsell case was made in
1904 by the Appellate Division, First Department, and
concerned a denial at special term of a motion to punish
the defendant for contempt in not paying the difference
between certain payments made as alimony by agree-
ment between the parties and the amount ordered to be
paid in the final judgment awarding an absolute divorce.
The Appellate Court declined to consider the question of
whether the defendant was in contempt until a report had
been made by the referee who had been appointed to
determine the financial ability of the defendant to pay.
There was no intimation as to the extent of the power to
modify an allowance of alimony. A year prior, however,
in the same litigation (82 App. Div. 65) the same court,
as we have already stated, decided that the provisions of
the New York code giving power to modify an allowance
of alimony could only have a prospective operation. It
was said (p. 70):

“It may, we think, be given full force and effect by
ascribing to the legislature the intention of authorizing the
courts to vary or modify the allowance of alimony from
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the time of the adjudication that such variation or modi-
fication is proper without making the same retroactive.”

The Kiralfy case was a decision of the New York special
term rendered in December, 1901. The matter acted
upon was a motion to amend a final decree of divorce by
reducing the amount of alimony to a sum not merely less
than that awarded by the decree, but less than the sum
which the defendant had been paying under agreement
with the wife. The motion was granted, but it was clearly
given a prospective operation only. Wetmore v. Wetmore
was also decided in 1901 by the New York special term.
What was held was merely that the court would not re-
lieve the defendant, who had persistently evaded a decree
of absolute divorce, in which there had been awarded
future alimony for the support of the wife and children.
There is no discussion as to the extent of the power to
modify decrees of divorce in respect to alimony, and a
modification of a decree as to the amount of alimony to
be paid which is referred to in the course of the proceed-
ings plainly had only a prospective operation.

Contenting ourselves in conclusion with saying that, as
pointed out in Lynde v. Lynde, although mere modes of
execution provided by the laws of a State in which a
judgment is rendered are not, by operation of the full
faith and credit clause, obligatory upon the courts of an-
other State in which the judgment is sought to be en-
forced, nevertheless if the judgment be an enforeible judg-
ment in the State where rendered the duty to give effect
to it in another State clearly results from the full faith
and credit clause, although the modes of procedure to en-
force the collection may not be the same in both States.

It follows that the judgment of the Supreme Court of
Errors of Connecticut must be reversed and the case re-
manded to that court for further proceedings not incon-
sistent with this opinion.

And 1t is so ordered.




RANKIN ». EMIGH. 27

218 U. S. Counsel for Parties.

RANKIN, RECEIVER OF THE BERLIN
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ERROR TO THE SUPREME COURT OF THE STATE OF
WISCONSIN.

No. 144. Argued April 15, 18, 1910.—Decided May 31, 1910.

On error to a state court of last resort in a case involving the liability
of a national bank under a contract, the findings of fact of the state
court are binding on this court, and only the Federal question as
to the effect of the facts found can be passed on.

Although restitution of property obtained under a contract which is
illegal because ultra mres, cannot be adjudged by force of the illegal
contract, the courts will compel restitution of property of another ob-
tained without authority of law; and, although the contract under
which a national bank obtains money from an innocent third party
may be ulira vires under Rev. Stat., §§ 5133-5136, the bank may
be required to return the money so received to the party entitled
thereto. Citizens’ Central National Bank v. Appleton, Receiver, 216
U. 8. 196.

In this case, even if the purchase and carrying on of a mercantile com-
pany by a national bank was illegal, the persons dealing with the
mercantile company were entitled to receive the money paid into the
bank for their account.

134 Wisconsin, 565, affirmed.

THE facts, which involve the liability of a national
bank under a contract claimed by the receiver to be ultra
vires, are stated in the opinion.

Mr. Rufus S. Simmons, with whom Mr. Frank J. R.
Mitchell and Mr. S. C. Irving were on the brief, for plain-
tiffs in error.

Mr. J. C. Thompson, with whom Mr. E. F. Kileen was
on t_he brief, for defendants in error.

! Original docket title Earling, Receiver, &e. v. Emigh.
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MR. JusticE WHITE delivered the opinion of the court.

To reverse a judgment of the Supreme Court of Wis-
consin (134 Wisconsin, 565), affirming a judgment of the
Circuit Court of Green Lake County, this writ of error is
prosecuted.

The Berlin National Bank, doing business in the city of
Berlin, Green Lake County, Wisconsin, being insolvent,
its doors were closed by the Comptroller of the Currency
on November 17, 1904. P. R. Earling was subsequently
appointed and qualified as receiver. On November 27,
1906, John Emigh and O. L. Atkins, as assignees of a large
number of persons, commenced this action in the state
court against the receiver and the bank. It was, in sub-
stance, averred that large quantities of milk had been
furnished by the assignors of the plaintiffs to a creamery
known as the Jenne Creamery Company, under agree-
ments that all the milk supplied should be converted into
butter, the butter sold, and the proceeds, less a sum agreed
upon as a compensation for the services rendered, should
be divided pro rata among those furnishing the milk. It
was alleged that the creamery, during the period covered
by the claim, was, in fact, owned by and had been operated
by the bank, and that when the doors of the bank were
closed there were outstanding unpaid checks for about
$400, for collections made-for account of those who had
supplied milk between April and September, 1904, and
that a large amount had been collected and not paid over
for the proceeds of butter made from milk furnished dur-
ing October and the first half of November, 1904. The
prayer was that plaintiffs recover from the receiver such
portion of the collections as had come into the hands of
the receiver, and as to the proceeds which had been
diverted by the bank, that plaintiffs be recognized as
general creditors, entitled to participate pro rata in the
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distribution of the assets of the bank. The defendants
separately answered, and, except as to the allegations
regarding the incorporation of the bank, its insolvency
and the appointment of a receiver, took issue upon the
averments of the complaint.

The cause was tried by the court. The facts, as found,
are thus summarized:

For some time prior to October 1, 1902, the Jenne
Creamery Company, a Wisconsin corporation, having its .
principal place of business in the city of Berlin, carried on
the business of making butter and other dairy products
with milk furnished by patrons in Green Lake and other
counties. The corporation for these purposes, besides
operating its plant at Berlin, leased various other ereamery
plants in the vicinity. At one time the business was
carried on by a firm known as D. J. Jenne & Company,
and after the organization of the Jenne Creamery Com-
pany the creamery business was solely carried on by that
corporation, the members of the firm of Jenne & Company,
however, owning all the stock of the creamery company.
The milk which the company separated was furnished by
numerous producers under agreements by which, for a
stated compensation, the creamery company agreed to
make all the milk it received into butter, to sell the same,
colleet, the proceeds, and to divide them pro rata among
the milk owners less the compensation agreed upon. The
business did not prosper. On October 1, 1902, there were
outstanding unpaid checks of the company, drawn on the
Berlin bank in favor of milk producers, to the extent of
about $8,000, there being no funds on hand to the credit
of the creamery company in the bank available to pay
the checks. On the same date one of the firm of D. J.
Jenne & Company owed the bank $2,200, which was
unsecured, and besides was indebted to other creditors
for at least $2,600. The firm of D. J. Jenne & Company
also owed the bank $5,000. Evidently in contemplation
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of securing the payment of these various debts and to
prevent the loss which would be occasioned by the bank-
ruptey of the creamery company, and upon the expecta-
tion that the situation might be relieved by carrying on
the business under a new management, an arrangement
was made between the Jennes and the Berlin bank. By
this arrangement the entire stock of the creamery was
assigned to Brown, the cashier of the bank, and two other
officers of the bank, who, while thus becoming in form
the owners of the stock, really held it for account of the
bank. The property of the partnership of Jenne & Com-
pany and the property of the individual members of the
firm was transferred to Brown. In order to bring about
these transfers the bank agreed to pay the outstanding
checks drawn against it by the ereamery company in favor
of milk producers. Under the arrangement the business
continued to be carried on in the name of the Jenne
Creamery Company, although from the facts which we
have just stated it is apparent, as said by the Supreme
Court of Wisconsin, “that the use of Brown’s name was
only formal, and that the continuance in form of the
corporation was only for convenience of bookkeeping and
dealing with the patrons.” Brown acted as manager of
the business apparently for the creamery company, sign-
ing and endorsing checks in the name of that corporation
as such manager, ete.

The producers of milk were not parties to the transfer
made by the Jennes to the bank. No formal notification
to them was given of the fact that the bank in effect
owned the stock of the corporation and was virtually
carrying on the business, no new contracts were made
with them in the name of the bank as the owner of the
creamery, but, so far as they were concerned, the affairs
of the creamery company were, in form, conducted as
they had been previously carried on, the producers con-
tinuing without interruption to furnish their milk as they
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had been in the habit of doing under the agreements
previously made.

The operation of the business after the transfer was not
profitable. The bank realized a few thousand dollars
from the sale of the individual property of Jenne, but
when the bank ceased to do business, in November, 1904,
the account of the creamery company was apparently
exhausted, and the bank had not recouped itself for the
payments made of the $8,000 of checks outstanding in
October, 1902. Besides, when the bank failed there was
outstanding checks for $406.97, issued between April and
October, 1904, and no settlement had been made with
those who had supplied milk during the month of October
and part of November, 1904, prior to the suspension of
the bank. Referring to the proceeds of the butter made
from the milk delivered by the patrons of the creamery
during October and November, 1904, the trial court, as
stated by the Supreme Court of Wisconsin, found ‘‘that
bank drafts had been received into the bank for such
butter. Such drafts ran to the Jenne Creamery Company,
and were endorsed by Brown, the cashier, and mingled
with other moneys of the bank. The total amount was
$2,5620.46. It was found by the court, upon careful
analysis of the accounts, that at all times after the receipt
of any of said drafts the bank had on hand an amount of
money and cash items exceeding said total, and such an
amount was turned over to the receiver upon his taking
possession. It also traced a considerable share of said
drafts into the hands of the bank’s correspondents at
other cities, by which they had been collected and credited
to the bank, and in each case it was found that there re-
mained a credit account with that correspondent larger
than the amount of such drafts sent to and collected by
it, which credit balance was turned over to the receiver
after his appointment.”

Upon the facts by it found the trial court adjudged that
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$2,520.46 should be paid to the plaintiffs out of the funds
in the hands of the receiver, and that as to the sum of the
outstanding checks given for the proceeds of butter sold
prior to October, 1904, the plaintiffs were entitled to
participate pro rata with the other general ecreditors in
the distribution of the assets of the bank. As already
stated, the Supreme Court of Wisconsin affirmed the
judgment.

The Federal question relied on is in substance that the
Berlin bank, as a national bank, had no power to operate
a creamery, and could not, therefore, lawfully incur lia-
bility on account of such operation, and hence the judg-
ment of the state court is repugnant to the following
sections of the Revised Statutes: 5133 and 5136, which pro-
hibit a national banking association from doing other than
a banking business; 5134 and 5190, which prohibit such
an association from transacting the business o<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>