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SUPREME COURT OF THE UNITED STATES.

ALLOTMENT OF JUSTICES, DECEMBER 24, 1906.!

OrpER: There having been an Associate Justice of this
court appointed since the commencement of this term, it is
ordered that the following allotment be made of the Chief
Justice and Associate Justices of this court among the cir-
cuits, agreeably to the act of Congress in such case made and
provided, and that such allotment be entered of record, viz:

For the First Circuit, Oliver Wendell Holmes, Associate
Justice.

For the Second Circuit, Rufus W. Peckham, Associate
Justice.

For the Third Circuit, William H. Moody, Associate Justice.

For the Fourth Circuit, Melville W. Fuller, Chief Justice.

For the Fifth Circuit, Edward D. White, Associate Justice.

For the Sixth Circuit, John M. Harlan, Associate Justice.

For the Seventh Circuit, William R. Day, Associate Justice.

For the Eighth Circuit, David J. Brewer, Associate Justice.

For the Ninth Circuit, Joseph McKenna, Associate Justice.

1 For the last preceding allotment see 202 U. 8. vii.
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EMPIRE STATE CATTLE COMPANY ». ATCHISON, TO-
PEKA & SANTA FE RAILWAY COMPANY.

MINNESOTA AND DAKOTA CATTLE COMPANY v». SAME.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE EIGHTH
CIRCUIT.

Nos, 178, 179. Argued March 13, 16, 1908.—Decided May 4, 1908.

The fact that each party asks for a peremptory instruction to find in his
favor does not submit the issues of fact to the court so as to deprive either
party of the right to ask other instructions and to except to the refusal to
give them, or to deprive him of the right to have questions of fact submit-
ted to the jury where the evidence on the issues joined is conflicting or
divergent inferences may be drawn therefrom. Beuttell v. Magone, 157
U. 8. 154, distinguished.

Although a peremptory instruction of the trial court cannot be sustained
on the ground that both parties having asked a peremptory instruction
the case was taken from the jury notwithstanding special instructions
had been asked by the defeated party, the verdict will be sustained if the
evidence was of such a conclusive character that it would have been the
duty of the court to set aside the verdict had it been for the other party.

The Kansas City flood of 1903 was so unexpected and of such an unprece-
dented character that a railroad company was not, under the circum-
st_ances of this case, chargeable with negligence in sending cattle trains
via Kansas City or for failing to move the cattle from the stock yards
before the climax of the flood.

The duty that may rest on a carrier under normal conditions to transport
merchandise by a particular, and the most advantageous, route is re-

VOL. cox—1 (1)
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strained and limited by the right of the carrier, in case of necessity, to
resort, to such other reasonable direct route as may be available under
the existing conditions to carry the freight to its destination, and if such
necessity exists, in the absence of negligence in selecting the changed
route, the carrier is not responsible for damages resulting from the change
even if such change may be, in law, a concurring and proximate cause
of such damages.

147 Fed. Rep. 457.

ThE facts are stated in the opinion.

Mr. James S. Botsford, with whom Mr. Buckner F. Deather-
age, Mr. Odus G. Young and Mr. R. E. Ball were on the brief,
for petitioners:

The court should have submitted the question of negligence
to the jury, it being the settled law of the Federal appellate
courts that it is the province of the jury to determine that ques-
tion. Railroad Co. v. Stout, 17 Wall. 657; Union Pacific Ry.
Co. v. McDonald, 152 U. S. 262, 275; Mamndev R.R.Co., 184
WS 73

The question of proximate cause was also a question for the
jury, and should have been submitted to them. Milwaukee &
St. Paul Ry. Co. v. Kellogg, 94 U. S. 469; Webb v. Rome, Waler-
town & Ogdensburg R. R. Co.,49N.Y 420; Pennsylvania K. R.
Co. v. Hope, 80 Pa. St. 373; Kellogg v. The Chicago & Norih-
western. B. R. Co., 26 Wisconsin, 224; Perley v. The Eastern
R. R. Co., 98 Massachusetts, 414; Higgins v. Dewey, 107 Massa-
chusetts, 404; Tent v. The Toledo, Peoria & Warsaw R. R. Co.,
49 THinois, 349.

Contributory negligence of the carrier renders it liable, not-
withstanding the act of God relied on by it as the cause. Swee-
zey v. Philadelphia, 64 Pa. St. 106; Helbling v. Cemetery Co.,
201 Pa. St. 171; Morrison v. Dawis, 20 Pa. St. 176; Williams
v. Grant, 1 Connecticut, 487; Wallace v. Clayton, 42 Georgia,
443; Railroad Co. v. White, 88 Georgia, 805; Merritt v. Earle,
29 N. Y. 115, 116f; Michaels v. Railroad Co.,30 N. Y. 564, 570;
Bibb Broom Corn Co.v. A.,T. & S. F. Ry. Co., 102 N. W. Rep.
(Minn.) 709; Railroad Co. v. Curtiss, 80 Illinois, 324; Wald .
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Railroad Co., 162 Illinois, 545; Blodgett v. Abbott, 72 Wisconsin,
516; Nelson v. Railway Co., 72 Pac. Rep. (Mont.) 643, 651;
Steamboat Co. v. Tiers, 24 N. J. L. 697; Railroad Co. v. David,
6 Heisk, 261; McGraw v. Railroad Co., 18 W. Va. 361; Smith
v. Railway Co., 91 Alabama, 455; Coosa Steamboat Co. v. Bar-
clay, 30 Alabama, 12, 127; Nugent v. Smith, 1 C. P. Div. 19, 423;
1 Am. & Eng. Enc. of Law (2d ed.), 595; 5 Am. & Eng. Enec.
of Law (2d ed.), 234; Hutchinson on Carriers, §§ 181, 187,
188; 6 Enc. of L. & P., 377-384; Strouss v. Ralway Co., 17
Fed. Rep. 209, 212; Caldwell v. Southern Exp. Co., 4 Fed. Cas.
1036, No. 2,303; Thompkins v. Duchess of Ulster, 24 Fed. Cas.
32, No. 14,087a,; Southern Pac. Co. v. Schoer, 52 C. C. A. 269,
274; Newport News Co. v. United States, 9 C. C. A. 579; Clark
v. Barnwell, 12 How. 272, 280; Holladay v. Kennard, 12 Wall,
254; Gleason v. Ratlroad Co., 140 U. S. 433; The Majestic, 166
U. 8. 376, 386; Gratiot W. H. Co. v. Railway Co., 102 S. W. Rep.
iss

By the deviation of the cattle from Strong City they were
taken from a safe place into what was then known to be a
hazardous place. If the deviation from Strong City to Kansas
City was made without the consent of the shippers, then,
according to all the authorities, it was wrongful, and the com-
pany is liable on that ground alone. Crosby v. Fitch, 12 Con-
necticut, 410, 420, 423; Railroad Co. v. Beck, 125 Pa. St. 620;
Phillips v. Bingham, 26 Georgia, 617; Railroad Co. v. Cole, 68
Georgia, 623; Cassilay v. Young, 4 B. Mon. 265; Sager v. Rail-
road Co., 31 Maine, 228, 238; Railroad Co. v. Washburn, 22 Ohio
St. 324; Express Co. v. Smith, 33 O.8t. 511; Brown Co.v. Rail-
road Co., 63 Minnesota, 546; Hendricks v. Steamship Co., 18 La.
Ann. 353; Hastings v. Pepper, 11 Pick. 41; Proctor v. Railroad
Co., 105 Massachusetts, 512; Railway Co. v. Allison, 59 Texas,
193; Johnson v. Railway Co., 33 N. Y. 610; Goodrich v. T homp-
son, 44 N. Y. 324; Maghee v. Railroad Co., 45 N. Y. 514; Keeney
V. Railway Co., 47 N. Y. 525; Robertson v. Nat. S. S. Co., 14
Y Supp. 313; Seavey Co.v. Union Trans. Co., 106 Wisconsin,
394; Railway Co. v. Brichetto, 72 Mississippi, 891; Railroad Co.
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v. Odil, 96 Tennessee, 61; Mer. Dis. Tr. Co. v. Kahn, 76 Illinois,
520; 1 Am. & Eng. Enc. of Law (2d ed.), 594; 5 Am. & Eng.
Enc. of Law (2d ed.), 422, 426; Hutchinson on Carriers,
§§ 190, 191; Lawson on Bailments, § 127; 6 Cye. of Law &
Pro. 383; Marsh v. Union Pac. R. R. Co.,9 Fed. Rep. 873;
Insurance Co. v. LeRoy, 7 Cranch, 26; Hostelter v. Park, 137
U. S. 30, 40; Constable v. Steamship Co., 154 U. S. 51, 61;
Texas & P. Ry. Co. v. Eastin (Texas), 102 S. W. Rep. 105.

Mr. Gardiner Lathrop and Mr. Robert Dunlap, with whom
Mr. William R. Smith and Mr. C. Angevine were on the brief,
for respondent:

As each party asked for a peremptory instruction in its favor
and argued and submitted such instructions together to the
court, and the court determined the same, it must be assumed
that they both submitted the case to the court to find the facts
upon the assumption that under the evidence there was only
involved a question of law as to liability or nonliability. Beut-
tell v. Magone, 157 U. S. 154; Bankers' Mutual Casualty Co. v.
State Bank of Goffs, 150 Fed. Rep. 78; City of Defiance v. Mc-
Gonigale, 150 Fed. Rep. 689; Johnson’s Admr. v. C. & O. Ry.
Co., 21 S. E. Rep. 238; S. C., 91 Virginia, 171; Insurance Co. v.
Wisconsin Central Ry., 134 Fed. Rep. 794, 798; Empire State
Cattle Co.v. A, T. & S. I'. Ry. Co., 147 Fed. Rep. 459; Nash-
ville, C. & St. L. Ry. Co. v. Sansom, 8¢ S. W. Rep. 615, 616;
S. C., 113 Tennessee, 683.

Nevertheless, as the evidence was of such a conclusive char-
acter in favor of the defendant that the trial court would have
been obliged to set aside a verdict in favor of plaintiffs, it
therefore properly directed a verdiet for the defendant. This
is true not only in respect to any question of alleged negligence,
but also in respect to the question whether such alleged neg-
ligence was the proximate cause of the damage and also whether
there was any wrongful deviation from instructions, if any, of
the shipper, or from any alleged agreement of defendant. West
v. Camden, 135 U. S. 508; Southern Pacific Co. v. Pool, 160
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U. S. 440; Goodlander Mill Co. v. Standard Oil Co., 63 Fed. Rep.
400; Christenson v. Metropolitan Street Ry. Co., 137 Fed. Rep.
708; Bowditch v. Boston, 101 U. S. 18; Patton v. Texas & Pacific
Ry. Co., 179 U. S. 658.

The overflowing of the Kansas City stock yards by this flood
being sudden, extraordinary and unprecedented, defendant
cannot be held liable for damages caused in consequence thereof
as it could not be expected to anticipate the unusual character
of the same. The antecedent delay at Strong City and Welling-
ton, as well as the taking of the cattle to and depositing the
same in the Union stock yards for the connecting carrier was
not culpable negligence, as it could not be anticipated at the
time that the disaster complained of was likely to result from
any of the preceding acts of the defendant. Such a disaster
was not then probable. Lightfoot v. St. Louis & San Francisco
Ry. Co., 104 S. W. Rep. 483; Insurance Co. v. Boon, 95 U. S.
130, 131; Dandel v. Directors &c. of Metropolitan Ry. Co., L. R., 5
Eng. & Ir. App. (House of Lords) 45; Milwaukee &c. Ry. Co.
v. Kellogg, 94 U. S. 475; Kreigh v. Westinghouse, Church, Kerr &
Co., 152 Fed. Rep. 120; Cole v. German Savings &c. Society, 124
Fed. Rep. 113; Stetanowski v. Chain Belt Co., 109 N. W. Rep.
932; Mo. Pac. Ry. v. Columbia, 65 Kansas, 390; S. C., 69 Pac.
Rep. 338; Morrison v. Davis, 20 Pa. St. 175; Railroad Company
V. Reeves, 10 Wallace, 176; C.,St. P. M. & O. Ry. v. Elliott, 55
Fed. Rep. 949-952; Scheffer v. Railroad Company, 105 U. S.
249; Glassey v. Worcester Con. St. Ry. Co., 185 Massachusetts,
315; 8. C., 70 N. E. Rep. 199; Stone v. B. & A. R. R. Co., 171
Massachusetts, 536; S. C., 51 N. E. Rep. 1; Vol. 7, Rose’s Notes
to U. 8. Rep., Reeves Case, pp. 297, 298; Hutchinson on Car-
riers, 2d ed. by Meachem, §§193-195; 5 Am. & Eng. Enc.
of Law (2d ed.), 259, 260.

As during the transit over defendant’s lines a necessity arose
which showed that the cattle could not be delivered by it to
the Burlington road at Atchison, as it had intended to do,
without further delays likely to injure the shipment, it was in
any aspect of the case justified in arranging for delivery to
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the Missouri Pacific at Kansas City and in transporting the
cattle to the Union stock yards at that place. In doing so there
would have been no wrongful deviation even if the contract
had expressly provided for carriage over its own line to Atchi-
son. It was simply acting in accordance with a well-established
custom. Hostetter v. Park, 137 U.S.31,40; M., K. & T. R. R.
Co. v. Olive, 23 S. W. Rep. 526; 1 Am. & Eng. Enc. of Law
(2d ed.), 1063; Ray’s Negligence of Imposed Duties, 317;
International &c. Ry. Co. v. Wentworth, 27 S. W. Rep. 680;
Propeller Niagara v. Cordes, 21 How. 7; Reade v. Comm. Ins.
Co., 3 Johns. 352; Foster v. Great Western Ry. Co., L. R. (1904),
2 K. B. Div. 306.

Mgr. Justice WHITE delivered the opinion of the court.

With the object of saving them from destruetion by the flood
which engulfed portions of Kansas City on May 31 and the first
week of June, 1903, more than three thousand head of cattle
belonging to the petitioners, which were in the Kansas City
stock yards, were driven and crowded upon certain overhead
viaducts in those yards. For about seven days, until the sub-
sidence of the flood, they were there detained and could not be
properly fed and watered. Many of them died and the remain-
der were greatly lessened in value. These actions were brought
by the petitioners to recover for the loss so sustained upon the
ground that the cattle were in the control of the defendant rail-
way company as a common carrier, and that the loss sustained
was occasioned by its negligence.

The railway company defended in each case upon the ground
that before the loss happened it had delivered the cattle to a
connecting carrier, but that if the cattle were in its custody
it was without fault, and the damage was solely the result of
an act of God, that is, the flood above referred to.

As the cases depended upon substantially similar facts and
involved identical questions of law, they were tried together,
and at the close of the evidence the trial court denied a peremp-
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tory instruction asked on behalf of the plaintiffs, and gave one
asked on behalf of the railway company. 135 Fed. Rep. 135.

While there was some contention in the argument as to what
took place concerning the requests for peremptory instructions,
we think the bill of exceptions establishes that at the close of
the evidence the plaintiffs requested a peremptory instruction
in their favor, and on its being refused duly excepted and asked
a number of special instructions, which were each in turn re-
fused, and exceptions were separately reserved, and the court
then granted a request for a peremptory instruction in favor of
the railway company, to which the plaintiffs excepted.

On the writs of error which were prosecuted from the Circuit
Court of Appeals for the Eighth Circuit that court affirmed
the judgment on the ground that as both parties had asked a
peremptory instruction the facts were thereby submitted to
the trial judge, and hence the only inquiry open was whether
any evidence had been introduced which tended to support the
inferences of fact drawn by the trial judge from the evidence.
One of the members of the Circuit Court of Appeals (Circuit
Judge Sandborn) did not concur in the opinion of the court,
because he deemed that as the request for peremptory instruc-
tion made on behalf of plaintiffs was followed by special re-
quests seeking to have the jury determine the facts, the asking
for a peremptory instruction did not amount to a submission
of the facts to the court so as to exelude the right to have the
case go to the jury in accordance with the subsequent special
requests. He, nevertheless, concurred in the judgment of
affirmance, because, after examining the entire case, he was
of opinion that prejudicial error had not been committed, as
the evidence was insufficient to have justified the submission
of the issues to the jury. 147 Fed. Rep. 457.

The cases are here because of the allowance of writs of cer-
tiorarl. They present similar questions of fact and law, were
argued together and are, therefore, embraced in one opinion.
[he seope of the inquiry before us needs, at the outset, to be
accurately fixed. To do so requires us to consider the question
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which gave rise to a division of opinion in the Circuit Court of
Appeals. 1If it be that the request by both parties for a per-
emptory instruction is to be treated as a submission of the cause
to the court, despite the fact that the plaintiffs asked special
instructions upon the effect of the evidence then, as said in
Beuitell v. Magone, 157 U. S. 154, “the facts having been thus
submitted to the court, we are limited in reviewing its action,
to a consideration of the correctness of the finding on the law
and must affirm if there be any evidence in support thereof.”
If, on the other hand, it be that, although the plaintiffs had
requested a peremptory instruction, the right to go to the jury
was not waived in view of the other requested instructions,
then our inquiry has a wider scope, that is, extends to deter-
mining whether the special instructions asked were rightly
refused, either because of their inherent unsoundness or because,
in any event, the evidence was not such as would have justified
the court in submitting the case to the jury. It was settled in
Beuttell v. Magone, supra, that where both parties request a
peremptory instruction and do nothing more, they thereby
assume the facts to be undisputed and in effect submit to the
trial judge the determination of the inferences proper to be
drawn from them. But nothing in that ruling sustains the view
that a party may not request a peremptory instruction, and yet,
upon the refusal of the court to give it, insist, by appropriate
requests, upon the submission of the case to the jury, where the
evidence is conflicting or the inferences to be drawn from the
testimony are divergent. To hold the contrary would unduly
extend the doctrine of Beuttell v. Magone, by causing it to
embrace a case not within the ruling in that case made. The
distinction between a case like the one before us and that which
was under consideration in Beuttell v. Magone has been pointed
out in several recent decisions of Circuit Courts of Appeals. It
was accurately noted in an opinion delivered by Circuit Judge
Severens, speaking for the Circuit Court of Appeals for the Sixth
Circuit, in Minahan v. Grand Trunk Ry. Co., 138 Fed. Rep. 37,
41, and was also lucidly stated in the concurring opinion of
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Shelby, Circuit Judge, in McCormack v. National City Bank of
Waco, 142 Fed. Rep. 132, where, referring to Beuttell v. Magone,
he said (p. 133):

“A party may believe that a certain fact which is proved
without conflict or dispute entitles him to a verdict. But there
may be evidence of other, but controverted facts, which, if
proved to the satisfaction of the jury, entitles him to a verdict,
regardless of the evidence on which he relies in the first place.
It cannot be that the practice would not permit him to ask for
peremptory instructions, and, if the court refuses, to then
ask for instructions submitting the other question to the
jury. And if he has the right to do this, no request for instruc-
tions that his opponent may ask can deprive him of the right.
There is nothing in Beuitell v. Magone, supra, that conflicts
with this view when the announcement of the court is applied
to the facts of the case as stated in the opinion.

“In New York there are many cases showing conformity to
the practice announced in Beuttell v. Magone, but they clearly
recognize the right of a party who has asked for peremptory
instructions to go to the jury on controverted questions of
fact if he asks the court to submit such questions to the jury.
Kirtz v. Peck, 113 N. Y. 226; S. C.,21 N. E. 130; Sutter v. Van-
derveer, 122 N. Y. 652; S. C., 25 N. E. 907.

“The fact that each party asks for a peremptory instruction
to find in his favor does not submit the issues of fact to the court
s0 as to deprive the party of the right to ask other instruetions,
and to except to the refusal to give them, nor does it deprive
him of the right to have questions of fact submitted to the jury
if issues are joined on which conflicting evidence has been of-
fered. Minahan v. G. T. W. Ry. Co. (C. C. A.), 138 Fed. Rep.
37.”

From this it follows that the action of the trial court in giving
the peremptory instruction to return a verdict for the railway
company cannot be sustained merely because of the request
made by both parties for a peremptory instruction in view of
the special requests asked on behalf of the plaintiffs. The
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correctness, therefore, of the action of the court in giving the
peremptory instruction depends, not upon the mere requests
which were made on that subject, but upon whether the state
of the proof was such as to have authorized the court, in the
exercise of a sound diseretion, to decline to submit the cause
to the jury. That is to say, the validity of the peremptory
instruction must depend upon whether the evidence was so
undisputed or was of such a conclusive character as would have
made it the duty of the court to set aside the verdicts if the cases
had been given to the jury and verdiets returned in favor of
the plaintiff. McGuire v. Blount, 199 U. S. 142, 148 and cases
cited; Marande v. Texas & P. R. Co., 184 U. S. 191, and cases
cited; Southern Pacific Co. v. Pool, 160 U. S. 440, and cases
cited.

To dispose of this question requires us to consider somewhat
in detail the origin of the controversy, the contracts of shipment
from which the controversy arose and the proof which is em-
bodied in the bill of exceptions relied on to justify the inference
of liability on the part of the railway company.

The action brought by the Minnesota and Dakota Cattle
Company concerned 1,635 head of cattle, shipped from Kenna,
in the Territory of New Mexico, and 659 head, shipped from
Bovina, Texas, both in the latter part of May, 1903, to Evarts,
South Dakota, over the line of the Pecos Valley and North-
eastern Railway Company, to be transported by that company
“and connecting carriers.”” The other action concerned 798
head of cattle, shipped about the same time, at Hereford, Texas,
by the Pecos and Northern Texas Railway Company, “and
connecting carriers,” to the same place in South Dakota.

There were written contracts of shipment, which it was de-
clared embodied the entire agreement of the parties, and which
contained stipulations restricting the liability of each carrier
to his own line. In none of the contracts was there a specifica-
tion as to the several lines of railroad over which the cattle
should be transported. The station agent of the initial carrier,
however, delivered way bills to the train conduetors, routing the




EMPIRE STATE CATTLE CO. ». ATCHISON RY. CO. i1
210 U. S. Opinion of the Court.

cattle by the Atchison, Topeka and Santa F'é Railway to Atchi-
son, thence by the Burlington Railroad from Atchison to Coun-
cil Bluffs, and thence by the Milwaukee road from Council
Bluffs to destination in South Dakota. Such station agent
also made a memorandum on the back of some of the contracts,
“Hereford to Atchison;” on others the endorsement was
“Kenna, N. M., to Evarts, S. D.;” on others the endorsement
was ‘“Kenna, N. M., to Atchison, Kan.;” on others the endorse-
ment was ““ Bovina, Tex., to Atehison, Kan.” It was stipulated
that the stock was not to be transported in any specified time
nor delivered at destination at any particular date, nor in season
for any particular market. The shipper also expressly assumed
the risk of and released the company from any loss which might
be sustained by reason of any delay in the transportation of
the stock or injury thereto caused by damage to tracks or yards
from storms and washouts. There was also an express agree-
ment on the part of the shipper to care for the stock at feeding
points. The company on its part agreed as follows:

“The company agrees to stop cars at any of its stations for
watering and feeding, where it has facilities for so doing, when-
ever requested to do so in writing by the owner or attendant
in charge, and the party of the second part agrees not to confine
his stock for longer period than twenty-eight consecutive hours
without unloading the same for rest, feeding and water for
a period of at least five consecutive hours, provided he is
not prevented from doing so by storm or other accidental
causes.”

The Pecos Valley and Northeastern Railway was the more
southerly of the initial carriers. It connected at its northern
terminus with the Pecos and Northern Texas road, and this
latter road connected with the Atchison, Topeka and Santa Fé.
This latter road, from its point of connection with the Pecos
and Northern Texas Railway Company (at Amarillo or Hig-
gins, Texas), extends in a generally northeasterly direction
through Oklahoma and Kansas. The main line extends by
way of Topeka to Kansas City, but at Emporia, south of To-
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peka, there is a branch line or cut-off extending towards Kansas
City, and which joins the main line running from Topeka to
Kansas City at a place called Holliday, thirteen miles west of
Kansas City. From Topeka, where the main line veers east-
wardly to Kansas City, there is a branch line running to Atchi-
son, which is about fifty miles north or northwest of Kansas
City, on the Missouri River. At Kansas City both the Burling-
ton and the Missouri Pacific systems connect with the Atchison,
the two roads named operating lines which run in a north-
westerly direction, on opposite banks of the Missouri River, to
Council Bluffs and Omaha, respectively, and the two roads in
question also connect at Atchison with the Achison road, which
reaches that point by the branch from Topeka. The Missouri
Pacific and Burlington systems connect, respectively, at Omaha
and Council Bluffs with the Chicago, Milwaukee and St. Paul
Railway, and the latter road extends to Evarts, South Dakota.

The Atchison company had feeding yards at Wellington and
Strong City, these places being on the line of its road and situ-
ated to the south of Emporia. The road also had feeding yards
at Emporia. There was no yard for such purposes, however,
between Emporia and Atchison, or at Atchison itself, nor did
the Burlington road have feeding yards at Atchison. The proof
also was that to unload and reload an ordinary trainload of
cattle required from four to five hours. There were in 1903,
when the shipments in question were made, as there are at the
present time, large public stock yards at Kansas City, where
stock in transit could be unloaded for feeding and rest, and to
enable it to be transferred from one road to another.

The cattle in controversy were conveyed from the starting
points in four trains, and the order in which they arrived at
feeding stations was as follows: Empire Company train (21
cars), arrived at Strong City (north of and run of five hours from
Wellington) on Wednesday, May 27, 1903, 12:10 a. m.; Iirst
Minnesota Company train (20 cars), arrived at Wellington on
Tuesday, May 26, 1903, between 10 and 11 p. M.; Second Minne-
sota Company train (19 cars), arrived at Wellington on Wed-
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nesday, May 27, 1903, 5:30 p. m.; Third Minnesota Company
train (20 cars), arrived at Wellington on Wednesday, May 27,
1903, between 6 and 7 p. M.

About six or seven hours before the arrival at Strong City of
the train containing the Empire company cattle, above re-
ferred to, a shipment of cattle made by the same company
to the same destination, but which is not here involved, had
reached Strong City, and had been there unloaded for feeding
and rest. Early cn the next morning (Wednesday, May 27),
the reloading of these cattle was commenced, but was stopped
because of a notice to the Atchison of a washout on the Burling-
ton road, north of Atchison. Notice, however, having been
received by the Atchison from the Burlington on the afternoon
of the same day that the washout had been repaired, the cattle
were again reloaded and the train left Strong City at about
8:30 o’clock that night (Wednesday, May 27). In ordinary
course the train would have been delivered to the Burlington
at Atchison at about daylight the next (Thursday) morning,
but about one o’clock on that morning the Burlington sent the
following message to the Atchison company: “We cannot now
accept Evarts stock. Our line washed out again. Will inform
you when we can transmit stock.” The chief clerk of the gen-
eral superintendent of the Atchison, in communicating this
message to him, also informed him that the track at Valley
Falls, a station on the Atchison road between Topeka and
Atchison, was in very bad condition, and that there was “no
certainty as to how long it will be passable.” We shall trace the
further movement of this train hereafter.

Promptly after its arrival at Wellington the cattle in the
first train of the Minnesota company were unloaded for food
and rest. They were reloaded at about five o’clock on Wednes-
day morning, May 27. When information as to the washout
on the Burlington came early on that morning the cattle were
again unloaded, but when the notification was received that
the tracks of the Burlington had been repaired the cattle were
a second time reloaded, and the train left Wellington that even-
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ing at about eight o’clock for Atchison. When the train was a
few miles east of Strong City, very early on Thursday morning,
it was ordered to return as far as Strong City and there unload.
This order was given in consequence of the second message from
the Burlington road above referred to. Irom this situation
it resulted that all the cattle in controversy were in the yards of
the Atchison at Wellington or Strong City, that road being
uncertain as to the condition of its own tracks on the branch
road from Topeka to Atchison, and knowing to a certainty that
the Burlington had declined to receive the cattle at Atchison,
on account of the condition of its tracks. Under these circum-
stances, promptly, on Thursday morning, negotiations were
commenced by the Atchison with the Missouri Pacific road and
by noon that road had agreed to receive the cattle at Kansas
City, and soon afterward instructions were given to load the
stock then at Wellington and Strong City, preparatory to being
forwarded to Kansas City.

The first Empire company train, which was on its way to
Atchison when the information of the break came, on Thursday
morning, and whose movements we have said we would here-
after trace, along with a train of twenty-two cars which had
preceded it with cattle destined to Sioux City, were ordered
to proceed to Kansas City, and did so. One of the Minnesota
company trains, of nineteen cars, at the Wellington yards was
also directed to depart for Kansas City on Thursday. Before,
however, it was practicable to move the other cattle trains
which remained at Wellington and Strong City, uncertainty
arose as to the ability of the Missouri Pacific to take the cattle
forward from Kansas City, caused by a telegram on that sub-
ject, received from the general superintendent of the Missouri
Pacific road. By about nine o’clock on that (Thursday) even-
ing, however, this uncertainty was dispelled, and about the
same time the Atchison company was notified by the Burling-
ton that it also was in condition to receive and forward cattle
at Kansas City. On the next (I'riday) morning the first Minne-
sota company train of twenty cars, which was at Strong City,
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to which point it had been turned back on the advice of the
washout on the Burlington road, and the Empire train of
twenty-one cars originally unloaded at Strong City were re-
loaded, and the two trains were consolidated into one and
started about noon on Friday for Kansas City. So, also, the
third Minnesota company train of twenty cars, which had been
held at Wellington waiting for an opportunity to send it for-
ward, left there early Friday morning.

The three trainloads of cattle previously referred to, which
had been ordered to Kansas City and started for that point
during Thursday before the uncertainty arose as to the ability
of the Missouri Pacific to receive and forward the cattle from
Kansas City, reached that place as follows: forty-two cars,
consisting of the Sioux City and first Empire train, arrived on
the morning of Friday, and were delivered to the Burlington and
went forward. The nineteen cars belonging to the Minnesota
company, which had left Wellington also on Thursday, arrived
about three o’clock on the afternoon of Friday, and because
of the length of the journey from Wellington did not go forward,
but were unloaded at the stock yards for food and rest. The
trains which did not get away from Wellington and Strong City
on Thursday before the uncertainty arose, but which left those
places on Friday after the uncertainty had been dispelled,
reached Kansas City early on Saturday morning. The first of
these latter trainloads, the twenty cars from Wellington, ar-
rived at about six o’clock, and the cars were placed on the trans-
fer track of the Missouri Pacific at the stock yards and were
taken in charge by the switching crew of that company and
were unloaded at its echutes at the stock yards. The second—
that is, the consolidated train from Strong City—arrived an
hour or two afterwards, and was unloaded at the stock yards,
the delivery there being claimed to be a delivery to the Missouri
Pacific Company.

In the early part of the forenoon of Saturday some of the local
officers of the Missouri Pacific, asserting that they had not been
notified by the general officers of that road of an arrangement -
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to take the cattle, hesitated to do so. By noon, however, the
doubt was dispelled, since the local officers of the Missouri
Pacific applied to the Atchison for cars to move the cattle.
Steps were taken by the Atchison to at once furnish the cars,
but before midday the Atchison company was notified that
the cars would not be required, as the Missouri Pacific would
be unable, because of the condition of its tracks, to move the
cattle forward on that day.

Prior to the shipments of the cattle in question and at the
time of the movement of the trains to which we have referred,
there had been copious rainfalls in the valley of the Kaw, or
Kansas, River, a tributary of the Missouri River, emptying
into the same at Kansas City, and the interruptions and wash-
outs, to which we have referred, were the results of flood con-
ditions created by such rains. The Kansas, or Kaw, River and
the Missouri River north of Kansas City, and the Kaw River,
especially at Kansas City, were undoubtedly in a more or less
accentuated flood condition. On Saturday morning the stage
of the Kansas River at Kansas City was slightly below, and
certainly was not higher, than that of the previous highest flood
recorded at that point, viz., the flood of 1881. The stage of
the 1881 rise, however, was not considered dangerous in the
yards in 1903, as in the prior flood the water only came upon a
small portion of the yard and afterwards the yards were filled
and graded, so that in 1903 a rise equalling that of 1881 would
not have come into any of the pens. The reports on Saturday
from the weather observer at Topeka, Kansas City, and from
other sources, were not alarming. Between the time, on Satur-
day morning, when the cattle were put in the stock yards, and
Sunday morning the river rose four feet. Indeed, on Sunday
morning, the water was one to four feet deep over one-half to
three-fourths of the yard. On that morning all the live stock
were put on the viaducts, which were about ten feet above the
level of the yards. During daylight Sunday the water rose
another four feet, and during Sunday night and Monday morn-
ing five feet more, and when the rise ceased on June 1 the river
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was thirteen and one-half feet above the high-water mark of
1881.

The stock yards were entirely submerged, and the entire
bottoms, east and west of the river, clear to the bluffs, were
flooded-—the water in that territory being from five and six
to fourteen feet deep. Situated within this district was the
live stock exchange building, containing a bank and numerous
offices, including those used by the live stock officials of the
different roads. There was also within the flood area a number
of other banks, numerous hotels, stores and lumber yards;
all the packing houses of Kansas City, railroad shops and yards,
and the union depot; nearly all the large factories, warehouses,
implement houses and wholesale grocery stores. So unexpected
to all concerned was the rise of the river that not a dollar’s
worth of property was removed in anticipation of the flood.
Many thousands of homes in Kansas City were submerged, and
the inhabitants fled to the hills and other places of safety, with
nothing saved from destruction but the clothing they had on.
An illustration of the suddenness of the disaster is afforded by
the following: During the morning of Sunday the finest passen-
ger train of the Atchison road, its California limited from Chi-
cago, arrived at the union depot with passengers. The engine
was uncoupled from the train and moved to the coal chute,
and after coaling, on account of the rapid rise of the water
and floating driftwood, was unable to get back to the depot.
When the flood came on Sunday morning, May 31, it swept
fifteen or sixteen bridges from their piers, about two thousand
houses from their foundations, hundreds of freight cars from
the tracks, and every lumber yard in the bottom lands, and
the lumber was swept away. Houses, lumber, cars and other
wreckage were piled in the streets, completely blocking them,
and drifted upon the wrecked bridges. The one bridge which
stood was the Missouri Pacific bridge, upon which for safety
there had been stationed seventeen locomotives. The debris
carried against that bridge completely damned the river, so
that the water ran over the top of the locomotives on the bridge.

VOL. CCX—32 '
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The vast accumulation of debris in the streets and against the
bridges obstructed the flow of the water, so that the river rose
higher than it otherwise would have done, it being ten feet and
five inches higher at the mouth of Turkey Creek, near the stock
yards, than it was at Hannibal bridge over the Missouri River,
at about a mile below.

For a period of seven or eight days, whilst these appailing
conditions continued, the cattle remained upon the viaducts,
as we have said, could not be properly fed and watered, and
over five hundred perished, and the remainder were greatly
injured. After the subsidence of the flood, owing to the fact
that the cattle were in such a starved and weakened condition
as to be unfit to be carried forward to the point of destination,
the railway company, secking to minimize the loss, and with
the consent of the plaintiffs, and after they had refused to re-
ceive the cattle, carried the remainder of the herd to pastures
in Lyon County, Kansas, where they were held until about the
tenth of July following, when they were forwarded by the rail-
way company on the original billing to Atchison, Kansas, and
from thence to the place of destination over the Burlington
and St. Paul roads.

With these undisputed facts in mind let us briefly consider
the contentions relied upon to establish the liability of the rail-
way company, in order to determine whether there was any
evidence of negligence adequate to have justified the submis-
sion of the case to the jury.

1. It is urged that the company was negligent in detaining
the cattle at Wellington and Strong City, and in not carrying
them promptly by way of Topeka to Atchison and there de-
livering them to the Burlington. The undisputed facts which
we have stated concerning the prompt arrival of the cattle at
Wellington and Strong City, the early initiation of their move-
ment forward as routed, the information as to the washouts
on the Burlington line and of the bad condition of the track
of the Atchison company, the unloading and reloading, and the
final impossibility of sending the cattle forward by way of
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Topeka to Atchison, we think completely answers the proposi-
tion, and leaves room for no other conclusion than that it
would have been the duty of the court to set aside any verdiet
which had been rendered upon the contrary hypothesis.

2. It is insisted that, even if there was no proof of negligence
on the part of the company because of its failure to move the
cattle by way of Topeka to Atchison, they should have been
detained at the Strong City and Wellington feeding stations
“until the flood, which had been on in the Kaw River, had sub-
sided.”  And, although argued as a separate proposition, in-
volved in and connected with the contention just stated, it is
urged that the railway company was negligent in deviating the
shipments to Kansas City, thereby taking the cattle into the
lowlands at the mouth of the river in front of the approaching
fiood. But we think these contentions are disposed of by the
statement of the undisputed facts which we have heretofore
made. Whether, irrespective of negligence, the railway com-
pany, as a matter of law, was without the lawful power when
the break in the lines occurred to seek to discharge its duty to
forward promptly, by sending the cattle via Kansas City, is a
subject which we shall hereafter separately consider. The
propositions we are now considering are, therefore, to be tested
solely by considering whether there was any proof tending to
show negligence in sending the cattle via Kansas City. That
the stock yards at Kansas City under ordinary conditions were
a fit connecting point to send the cattle, in view of the break
in the line of connection to Atchison via Topeka, cannot be
disputed. The propositions therefore reduce themselves to
the contention that the flood conditions were such that it was
negligence on the part of the carrier to send the cattle to Kansas
City, because the railroad officials knew, or should have known,
that it would be unsafe to send them to that point. We are of
Opipion, however, that the undisputed facts which we have
recited, concerning the eligibility and safety of the stock yards
at Kansas City under normal conditions, and the unexpected
and unprecedented character of the flood which subsequently
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engulfed those parts, entirely dispose of the contention. But
the want of merit in the proposition does not alone depend
upon these general considerations, as we think that the record
abundantly shows that there was no reasonable ground what-
ever for the contention that the officers of the Atchison com-
pany were in any way lacking in diligence in endeavoring to
ascertain the flood conditions and the probability as to a further
rise in the river, which might render it hazardous to take the
cattle to Kansas City. This is also indisputably shown by the
negotiations with the Burlington and Missouri Pacific roads in
respect to receiving the cattle at Kansas City as it is manifest
that those officials, like all others concerned in the vast inter-
ests which were destroyed by the flood in question, had not the
slightest suspicion, or reason to indulge in the suspicion, that
a flood of such unprecedented and injurious proportions would
come upon Kansas City. These considerations and those which
we have previously stated effectually also dispose of the last
contention as to acts of alleged negligence on the part of the
railway company, viz., that the railway company was negli-
gent in failing to move or cause to be moved the cattle from
their position of peril in the stock yards at Kansas City before
the arrival of the climax of the flood.

It remains only to consider the proposition that, irrespective
of the absence of all negligence, the railway company was as
a matter of law responsible, because of an alleged wrongful
deviation, caused by carrying the cattle via Kansas City in-
stead of via Topeka to Atchison, for delivery there to the Bur-
lington road. No express agreement was shown to carry the
cattle to Atchison via Topeka. But as that route was the usual
and most direct one for such shipments, and as the owners
were to be subjected to the expense of feeding en route, we
shall assume, for the sake of argument, the best possible view
for the plaintiffs, viz., that the duty of the railway company,
under normal conditions, was to transport the cattle by that
route. But this general duty, assumed though it be, was in
the very nature of things restrained and limited by the right
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of the carrier, in case of necessity, especially in order that it
might carry on the operations of its road, to resort to such other
reasonably direct route as was available under existing con-
ditions to carry freight of this character to destination. By
the admiralty law, a departure from the regular course of a
shipment when done under the usage of trade is no deviation.
Hostetter v. Park, 137 U. S. 31, 40. So, also, in Constable v.
National S. S. Co., 154 U. S. 52, it was said: “In the law mari-
time a deviation is defined as a ‘voluntary departure without
necessity or any reasonable cause, from the regular and usual
course of the ship insured.’” As we think the undisputed
proof to which we have referred not only established the ex-
istence of the necessity for the change of route, but also, be-
yond dispute, demonstrated that there was an entire absence
of all negligence in selecting that route, we are clearly of opinion
that no liability was entailed simply by reason of the change,
cven if that change could in law be treated as a concurring and
proximate cause of the damages which subsequently resulted.
Affirmed.

ST. PAUL, MINNEAPOLIS & MANITOBA RAILWAY
COMPANY ». DONOHUE.

ERROR TO THE SUPREME COURT OF THE STATE OF MINNESOTA.
No. 440. Submitted January 10, 1908.—Decided May 4, 1908.

A homesteader who initiates a right to either surveyed or unsurveyed land
and complies with the legal requirements may, when he enters the land,
embrace in his claim land in contiguous quarter-sections if he does not
exceed the quantity allowed by law and provided that his improvements
are upon some portion of the tract, and that he does such acts as put the
public upon notice as to the extent of his claim. Ferguson v. M cLaughlin,
96 U. 8. 174, distinguished.

Un(_ier the land grant act of August 5, 1892, 27 Stat. 390, chap. 382, the
right of the railway company to select indemnity lands, non-mineral and
flqt.reserved and to which no adverse right or claim had attached or been
Initiated, does not include land which had been entered in good faith by
2 homesteader at the time of the supplementary selection, and on a re-
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linquishment being properly filed by the homesteader the land becomes
open to settlement and the railway company is not entitled to the land
under a selection filed prior to such relinquishment.

101 Minnesota, 239, affirmed.

THE facts are stated in the opinion.

Mr. Thomas R. Benton for plaintiff in error:

The right of Hickey under the homestead laws had not at-
tached or been initiated to the land in controversy prior to
and at the time of the selection of the land by the railway
company under the act of August 5, 1892.

Hickey never in fact settled or resided upon, occupied or
improved, or in any manner indicated an intention to claim
the land in controversy under the homestead law, or otherwise,
prior to the selection thereof by the railway company.

Hickey’s settlement, improvement and occupation of lot 15
of section 4, was not a settlement, improvement or occupation
of the land in dispute and was not a bar to the railway com-
pany’s selection of the latter.

A settlement upon any part of a quarter-section is in legal
effect a settlement upon that entire quarter section, Quinby v.
Conlan, 104 U. S. 420, but a settlement on part of one quarter
section is not in legal effect a settlement upon another quarter
section or another section. Ferguson v. McLaughlin, 96 U. 5.
174; Reynolds v. Cole, 5 L. D. 556; Brown v. Cent. Pac. E. R.
Co., 6 L. D. 151; U. Pac. R. R. Co. v. Simmons, 6 L. D. 172;
Hemsworth v. Holland, 7 L. D. 76; Pooler v. Johnson, 13 L. D.
134; Staples v. Richardson, 16 L. D. 248; Peasley v. Whitney,
18 L. D. 356; Perry v. Haskins, 23 L. D. 50; Kenny v. Johnson,
25L.D. 394.

Hickey’s homestead claim was not presented to the district
land officers until after the allowance of the railway selection.
It was subsequently relinquished and canceled and was not,
therefore, a bar to the railway selection. Northern Pacific R. I3
Co. v. Dean, 27 L. D. 462; Northern Pacific R. R. Co.v. Fly, 2T
L. D. 464; Oregon &c. R. R. Co. v. United States, 190 U. S. 186,
Shepley v. Cowan, 91 U. 8. 330; Sturr v. Beck, 133 U. 8. 541
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The entry of the land in controversy by Hickey’s heirs was
never completed and did not operate to cancel the railway
company’s selection. Whitney v. Taylor, 158 U. S. 85; Norton
v. BEvans, 82 Fed. Rep. 804; Wagstaff v. Collins, 97 Fed. Rep. 5.

The allowance of the Hickey homestead entry by the district
land officers did not operate to cancel the railway company’s
selection which was still pending. Northern Pacific R. R. Co. v.
Reed, 27 1.. D. 651, cited by the court below, discussed and
distinguished.

The abandonment and relinquishment of the Hickey home-
stead entry did not restore the land in controversy to the pub-
lic domain and open it to entry by defendant in error under
the timber and stone land law. The railway selection was
pending and undetermined at the time of the relinquishment
and cancellation of the Hickey entry. The land was not, there-
fore, open to entry by the defendant in error. New Orleans v.
Payne, 147 U. S. 261, 266.

Mr. John R. Donohue, defendant in error, pro se:

The right of Hickey under the homestead laws of the United
States had attached and was initiated to the land in contro-
versy prior to and at the time of the attempted selection of said
land by the railway company under the act of August 5, 1892.

The question of Hickey’s settlement and occupation was at
issue in the Land Department, and was by it found in favor
of Hickey; giving to this the most favorable construction possi-
ble for the railway company, it was at best a mixed finding of
fact and law, and as such was conclusive and controlling upon
the court. Gertgens v. O’Connor, 191 U. 8. 237; Vance v. Bur-
bank, 101 U. S. 514; Moore v. Robbins, 96 U. S. 530; Carr v.
Fife, 156 U. 8. 494; Stewart v. McHarry, 159 U. 8. 643; Aurora
Hill Con. Co. v. Mining Co., 34 Fed. Rep. 515; Jefferson v.
Hun, 11 Pac. Rep. 351; Calhoun v. Violet, 47 Pac. Rep. 179.

By reason of Hickey’s settlement and the completion of
entry by him and his heirs, the land in controversy was segre-
gated from the mass of public land, and was not open for selec-
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tion by the railway company, and upon subsequent relinquish-
ment filed, did not inure to the benefit of the railway company,
but reverted to the government as public lands open for entry.
Kansas & Pacific Ry. Co. v. Dunmeyer, 113 U. S. 629; H. & D.
Ry. Co. v. Whitney, 132 U. 8. 357; Wilcox v. Jackson, 3 Peters,
498; Sturr v. Beck, 133 U. S. 541; Witherspoon v. Duncan, 4
Wall. 210; United States v. Turner, 54 Fed. Rep. 228; Fish v.
NePER S Cos 231D ulb,

The doctrine that a tract of land lawfully appropriated be-
comes thereafter severed from the mass of public lands, and if
relinquished or abandoned reverts to the government, applies
as well to indemnity lands as it does to granted lands. See
Nelson v. Nor. Pac. Ry., 188 U. 8. 108; Oregon Ry. v. United
States, 189 U. S. 103; DeLacy v. Nor. Pac. Ry., 72 Fed. Rep. 726;
Fish v. Nor. Pac. Ry., 23 L. D. 15; Northern Pacific Ry. v.
Loomzis, 21 L. D. 398; St. P. & Omaha Case, 21 L. D. 423; II. &
D. Ry. v. Christianson, 22 L. D. 257; State of California v. So.
Pac. Ry., 27 L. D. 542; Prince Inv. Co. v. Ehevm, 55 Minnesota,
36; St. Paul & Siouzx City R. Co. v. Ward, 47 Minnesota, 40.

The status of the railway company having been fixed and
established at the time of its attempted selection, the lands
were not affected by such selections because having been pre-
viously scgregated, the effect of the relinquishment was not
to revive or make valid any claim under the original at-
tempted selection, but upon such relinquishment being filed
the land became restored to the great mass of public land and
was subject to entry from that time, unaffected by the previous
attempted selection by the railway company. H. & D. Ry. v.
Whitney, 132 U. S. 357; Kansas Pac. Ry. v. Dunmeyer, 113
U. 8. 629; Johnson v. Towsley, 13 Wallace, 72; United Stales
v. Turner, 54 Fed. Rep. 328; Perkins v. Cent. Pac. Ry., 11 L. D.
357; M., K. & T. Ry.v. Trozel, 17 L.. D. 122.

Mr. JusTiceE WHITE delivered the opinion of the court.

Jerry Hickey, having the legal qualifications, in March, 1893,
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settled upon unsurveyed public land of the United States,
situated in the Duluth land district, Minnesota. The land was
within the territory in which plaintiff in error, hereafter called
the railway company, was entitled to make indemnity selec-
tions. This right, however, was limited to land as to which, at
the time, “no right or claim had attached or been initiated”
in favor of another. Act of August 5, 1892, c. 382, 27 Stat. 390.
In the land office of the district aforesaid, two years and eight
months after the settlement by Hickey, that is, in December,
1895, the railway company made indemnity selections, em-
bracing not only the land upon which Hickey had built his
residence, but all the unsurveyed land contiguous thereto,
which under any contingency could have been acquired by
Hickey in virtue of his settlement. Seven months after—on
July 22, 1896—the official plat of survey of the township in
which the lands were situated was filed. On that day Hickey
made application to enter the tract, under the homestead laws.
This application embraced five contiguous lots, located, how-
ever, in different quarter-sections, viz., one lot (No. 12) in sec-
tion 3, and four lots (Nos. 9, 10, 14 and 15) in section 4. The
whole five lots contained in all about one hundred and sixty
acres, because lots 14 and 15 were fractional. The improve-
ments made by Hickey were on lot 15.

On the day Hickey filed his application the railway company
presented a supplementary list of its selections, conforming
them to the survey of the township. Because of the conflict
between the claim of Hickey and that of the railway company,
a contest ensued. It is unnecessary to recite the viecissitudes
of the controversy, the death of Hickey pending the contest,
the substitution of his mother as his sole heir, and the proceed-
ings by which the claim of the railway company came to be
limited to the lots outside of the fractional quarter-section on
lwhich the improvements of Hickey had been made. Suffice
%t to say that ultimately the Secretary of the Interior decided
I favor of the Hickey claim. It was held that the effect of
the settlement was to initiate a homestead right as to all the
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land claimed in the application to enter, and therefore under
the terms of its grant the railway company was precluded from
making a selection of the lands in dispute. In reaching this
conclusion the Secretary found as a fact that in making his
homestead settlement Hickey had plainly manifested his in-
tention to embrace within his homestead the land which he
subsequently sought to enter, in such manner as to cause it to
be well known to all in the community, as early as 1893, the
year of the settlement, what were the boundaries of the tract
for which he intended to obtain a patent. 32 Land Dec. 8.
In consequence of this final decision the mother of Hickey
made a homestead entry for the five lots. Subsequently, in
the Cass Lake land district, Minnesota, to which the land had
been transferred, the mother of Hickey filed in the local land
office a relinquishment of her claim to the entire tract. Simul-
taneously, Donohue, the defendant in error, filed an application
to enter the land under the timber and stone act, and his claim
was allowed. The railway company, however, contested, as
to the lots other than 14 and 15 in section 4, on the ground that
the effect of the relinquishment by the heir of Hickey was to
cause the selections which had formerly been rejected to become
operative as against the entry of Donohue as to the land out-
side of the quarter-section on which the improvements of
Hickey had been constructed. The contest thus created was
finally decided by the Secretary of the Interior in favor of the
railway company, and a patent issued to it for the lots in dis-
pute. This proceeding was then commenced in the courts of
Minnesota by Donohue to hold the railway company liable
as his trustee, upon the ground of error in law committed by
the Secretary of the Interior in refusing to sustain his entry.
The court below decided in favor of Donohue. 101 Minnesota,
239. Upon this writ of error the correctness of its action is the
question for decision.

The errors assigned and the arguments at bar rest upon two
contentions: First. That the original decision of the Secretary
of the Interior in favor of the Hickey homestead entry was
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wrong as a matter of law, because Hickey by his settlement had
power to initiate a claim to land only in the fractional quarter-
section within which his improvements had been placed, and,
therefore, that all the other lands outside of such quarter-sec-
tion, although embraced in the application for entry, were sub-
ject to selection by the railway company, because unappropri-
ated public land of the United States, against which no claim
had been initiated. Second. Because even if the decision of
the Land Department in favor of the Hickey application was
not erroneous as a matter of law the court below erred in not
giving effect to the ruling of the department in favor of the rail-
road company and against the Donohue entry.

To dispose of the first contention requires us to take into view
the legislation concerning the right to acquire public lands by
preémptors and homesteaders.

The act of September 4, 1841, c. 25, 5 Stat. 455, together
with the supplemental act of March 3, 1843, c. 85, 5 Stat. 619,
superseded all earlier statutes, and were the basis of the preémp-
tion laws in force on the repeal of those laws in 1891. The act
of September 4, 1841, was entitled ““ An act to appropriate the
proceeds of the sale of the public lands, and to grant preémption
rights,” and §§ 10-15 dealt with the subject of preémption.
By §10 it was provided that one who possessed certain quali-
fications and made settlement in person upon surveyed public
lands subject to be so settled, and who should inhabit and im-
prove the same, and who had or should erect a dwelling thereon,
might enter with the register of the land office for the district
in which such land might lie, “ by legal subdivisions, any num-
ber of acres not exceeding one hundred and sixty, or a quarter
section of land, to include the residence of such claimant, upon
paying to the United States the minimum price of such land,

" This provision of the statute of 1841 was substantially
reénacted in § 2259 of the Revised Statutes. Under the law
of 1841 claims to public land might be initiated, prior to record
notice, by settlement upon surveyed land subject to private
entry, thirty days being allowed the settler within which to
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file his declaratory statement with the register of the proper
district. Act of September 4, 1841, c. 16, s. 15, 5 St. 457, Rev.
Stat. § 2264. Subsequently, where the land settled upon had
not been proclaimed for sale the settler was allowed three
months in which to file his claim. Aect of March 3, 1843, c. 86,
s. b, 5 Stat. 620, Rev. Stat. 2265.

It was not, however, until 1862, that preémptions were
allowed, under proper restrictions, on the unsurveyed public
lands generally. Act of June 2, 1862, 12 Stat. 418. By §7
of that act the settler on unsurveyed lands was not required to
make his declaratory statement until three months from the
date of the receipt at the distriet land office of the approved
plat of the township embraeing his preémption settlement.

From the beginning the Land Department has construed the
preémption laws as conferring an alternative right either to
select a regular quarter-section of 160 acres or the same quan-
tity of land embraced in two or more contiguous legal subdi-
visions, although in different quarter sections. See circular of
September 15, 1841 (1 Lester Land Laws, p. 362). The prac-
tice of the Land Office is illustrated in a case passed upon by
the Attorney General in 1871. Copp, Land Laws, p. 309.
One Shaw filed a declaratory statement embracing tracts
situated not alone in different quarter-sections, but in different
townships, and aggregating more than 195 acres. From a
ruling of the commissioner requiring the preémptor to select
which of the legal subdivisions he would omit from his entry
so as to include his principal improvements, preserve the con-
tiguity of the land remaining and approximate to 160 acres,
Shaw appealed, and the Secretary of the Interior requested the
advice of the Attorney General. In recommending that the
decision of the commissioner be affirmed, after calling attention
to the fact that the technical quarter-section, through the un-
avoidable inaccuracy of surveys in adjusting meridians, etc.,
often exceeded or fell below 160 acres, it was said:

“The preémption settler has the right under the act of 1841
to enter either one hundred and sixty acres in legal subdivisions
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lying contiguous to each other without reference to the quarter-
section lines, or he has the right to enter a quarter-section as
such, in which case he can take the amount of land contained
therein as shown by the official survey. In entering a ‘quarter-
section,” he cannot, of course, depart from the ascertained
lines, but must take one hundred and sixty acres or less, as the
case may be.

“In the case under consideration, Shaw claims by legal sub-
division, but not according to the lines of a quarter-section.
Part of the land is in one township, in sec. 2, and part in an-
other township, in see. 35. e should be allowed to enter any
number of the legal subdivisions contiguous to each other and
including his dwelling so that the whole shall not in amount
exceed one hundred and sixty acres, but he cannot under the
act take more than that amount because the land claimed does
not constitute what is legally known as a ‘ quarter section.” ”’

On May 15, 1874, the right of a qualified preémptor to lo-
cate a preémption claim upon land lying in two adjoining town-
ships was expressly recognized in Preémption claim of William
McHenry, Copp, Land Laws, p. 295. And these principles, as
will hereafter be seen, governed equally as to settlements on
unsurveyed as on surveyed land.

The homestead law was enacted on May 20, 1862, c¢. 75, 12
Stat. 392. By that act, differing from the preémption law, the
rights of the settler only attached to the land from the date of
the entry in the proper land office. Maddox v. Burnham, 156
U. 8. 544, 546. The text of that act, afterwards embodied in
Rev. Stat. §§ 2289 et seq., makes it obvious that it was contem-
plated that as under the settled rule applied in the enforcement
of the preémption laws the homesteader was not to be confined
to a particular regular quarter-section tract in order that he
might receive 160 acres, but was authorized to make up the
allotted quantity by joining contiguous legal subdivisions.

This is further illustrated by the text of § 2306, Rev. Stat.,
which provides that every person entitled to enter a soldier’s
and sailor’s homestead, who had previously entered, under the
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homestead laws, a quantity of land less than one hundred and
sixty acres, was authorized “to enter so much land as, when
added to the quantity previously entered, should not exceed
one hundred and sixty acres.”

It was not until May 14, 1880 (c. 89, 21 Stat. 141), that a
homestead entry was permitted to be made upon unsurveyed
public land. The statute which operated this important change
moreover modified the homestead law in an important particu-
lar. Thus, for the first time, both as to the surveyed and un-
surveyed public lands, the right of the homestead settler was
allowed to be initiated by and to arise from the act of settle-
ment, and not from the record of the claim made in the Land
Office. These results arose from § 3 of the act, reading as fol-
lows:

“SEc. 3. That any settler who has settled, or who shall here-
after settle, on any of the public lands of the United States,
whether surveyed or unsurveyed, with the int- ation of claiming
the same under the homestead laws, shall be allowed the same
time to file his homestead application and perfect his original
entry in the United States land office as is now allowed to set-
tlers under the preémption laws to put their elaims on record,
and his right shall relate back to the date of settlement the same
as if he settled under the preémption laws.”

See Maddox v. Burnham, supra

It cannot be doubted that at the inception the Land Office
considered that under the homestead law a settler was entitled
to take his 160 acres not alone from a regular quarter-section,
but to make up, as was the case under the preémption law,
the quantity allowed by law, by taking adjoining and contigu-
ous legal subdivisions, and that such has continued to be the
rule by which the statute has been enforced to this time, both
as respects settlements upon unsurveyed as well as surveyed
lands. See circular October 30, 1862 (2 Lester, p. 248); depart-
mental instructions as to entries on public lands, contained in
bound volumes published in 1899 and 1904; circular August 4,
1906, 35 L. D. pp. 187-200.
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Both under the preémption law and under the homestead
law, after the act of 1880, the rights of the settler were initiated
by settlement. In general terms it may be said that the pre-
emption laws (Rev. Stat. §§ 2257-2288), as a condition to an
entry of public lands, merely required that the appropriation
should have been for the exclusive use of the settler, that he
should erect a dwelling house on the land, reside upon the tract,
and improve the same. By the homestead law residence upon
and cultivation of the land was required. Under neither law
was there a specific requirement as to when the improvement
of the land should be commenced or as to the nature and extent
of such improvement, nor was there any requirement that the
land selected should be inclosed.

As under both the preémption and homestead laws, whether
the settlement was made upon surveyed or unsurveyed land,
the law did not make it necessary to file or record a claim in re-
spect to the land until a considerable period of time had elapsed
after the initiation of the right by settlement, it necessarily
came to pass that controversies arose, from rights asserted by
others to land upon which a settlement had been made, but as
to which no exact specification appeared upon the records
of the Land Office of the location and extent of the land claimed.
In the administration of the land laws, in the endeavor to pro-
tect the rights of third parties acting in good faith, and at the
same time to give effect to the rights arising from a settlement
and the relation back of the claim when filed to its initiation
by settlement, the decisions of the Land Office, while consistent
I the interpretation of the statutes, perhaps present, from
the nature of the subject, some lack of precision in the appre-
ciation of the facts involved in particular cases. It is certain,
however, that, viewing comprehensively the rulings of the Land
Cepartment, the subject has been considered in two aspects—
.ﬁr‘s’c-, the sufficiency of acts done by a settler upon or after
Mitiating a claim to give notice of the extent of his claim to
another settler; and, second, the sufficiency of like acts to entitle
t a patent for the land as against the Government. In both
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of the classes it is undoubted that the administrative rule has
been, as to surveyed and unsurveyed lands, that the notice
effected solely by improvements upon the land is confined to
land within the particular quarter-section on which the im-
provements are situated. 5 L. D. 141. And this ruling was
predicated upon the assumed import of the decision in Quinby
v. Conlan, 104 U. S. 420.

In the first class of cases, however, that is, in contests be-
tween settlers, where the claim of the first settler embraced
not only land within the legal subdivision on which the im-
provements had been placed, but contiguous land lying in
another quarter-section, the ruling has ever been that any con-
duct of the first settler adequate to convey actual or construc-
tive notice to a subsequent settler that the claim had been
initiated not only to the land upon which the improvements
were situated but as to contiguous land, even though in another
quarter-section, sufficed to preserve the rights of the first settler.
The scope of the rulings on this subject is illustrated by a de-
cision of the Secretary of the Interior made in 1893, in Sweet v.
Doyle, 17 L. D. 197. 1In that case the Secretary maintained the
homestead right of Sweet to land lying in different sections.
In doing so, reviewing previous decisions, attention was called
to the fact that it had been ruled that the original settler might
defeat an attempted settlement by another before the time
when record notice was required, in any of the following modes:
1, as to a technical quarter-section by the settlement upon and
placing of improvements thereon ; 2, as to all of a tract, although
lying in different quarter-sections, by improvements on each
subdivision of the land outside of the quarter-section on which
he had settled; 3, by actual notice to an intruder of the extent
of the settlement claim. Two cases decided in 1887 (Brown v.
Central Pacific R. R. Co., 6 L. D. 151, and Union Pacific B. E.
Co. v. Simmons, 6 L. D. 172) illustrate the recognition by the
Land Department of a right in a qualified preémptor to settle
upon unsurveyed land, although lying in more than one quarter-
section.
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As to the second aspect, that is, the nature and character of
the acts of the settler essential to initiate and preserve a claim
to land as against the Government, the rulings of the Land
Department have been liberal towards the settler, and his good
faith and honest purpose to comply with the demands of the
statute have primarily been considered, thus carrying out the
injunction of this court in Tarpey v. Madsen, 178 U. S. 220,
and cases there cited, to the effect that regard should be had
in passing on the rights of settlers to the fact that “the law
deals tenderly with one who, in good faith, goes upon the public
lands with the view of making a home thereon.” The general
course of the Land Department on the subject is illustrated by
two decisions, Findley v. Ford, 11 L. D. 173, and Holman v.
Hickerson, 17 L. D. 200.

As a result of this review of the legislation concerning pre-
emptions and homesteads and of the settled interpretation
continuously given to the same, we think there is no merit
in the proposition that a homesteader who initiates a right as
to either surveyed or unsurveyed land, and complies with the
legal regulations, may not, when he enters the land, embrace
in his claim land in contiguous quarter-sections, if he does not
exceed the quantity allowed by law, and provided that his
improvements are upon some portion of the tract and that he
does such acts as put the public upon notice of the extent of
his claim

Conclusive as is the text of the statutes and the long-con-
tinued administrative construction which has enforced them,
it is nevertheless insisted that a contrary rule must be applied
because of the decision in Ferguson v. McLaughlin, 96 U. S.
174. That case concerned a special act applicable alone to
California, giving a right to preémpt unsurveyed lands, and
the special act governed the rights of the settler by the general
Fules controlling under the preémption law of 1841, which,
l‘? is insisted, by the act of 1880 is made determinative of the
right of a homesteader in respect to a settlement on unsurveyed
land, The argument rests upon a misconception of the effect
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of the decision in the cited case, or in any event assumes that
expressions found in the opinion must be now held to govern
a question not arising on the record in that case.

Without going into great detail, the material facts of the case,
as shown by the file record and the statement of facts contained
in the opinion, were these: Two persons settled on two distinet
and separate but contiguous pareels of unsurveyed public land.
Ferguson bought the rights of both these parties. On one of
the tracts there was a dwelling and other valuable improve-
ments, and Ferguson resided on that tract and cultivated and
pastured both tracts. In March, 1866, by virtue of an act of
the legislature of California, extending the limits of the town
of Santa Clara, the parcel upon which was situated the resi-
dence of Ferguson, the possessory right to which had been ac-
quired by him, came to be included within the limits of the town
of Santa Clara. By a plat of the United States survey, filed on
May 19, 1866, it was shown that the tract, the possessory right
to which had been acquired by Ferguson, and which was out-
side of the corporation limits of the town referred to, lay in
township 6. Thereafter Ferguson filed his declaratory state-
ment, claiming the right to enter this parcel under the pre-
emption laws. Subsequently, in October, 1866, the United
States plat of survey of township 7, which embraced the town
of Santa Clara, and therefore the residence tract of Ferguson,
was filed. Ferguson then sought to amend his former declara-
tory statement so as to embrace the parcel of land situated
in the town of Santa Clara, in township 7, upon which his
residence and other improvements stood. The register and
receiver, however, refused to allow this to be done, and required
Ferguson to make a separate declaratory statement for that
parcel. Subsequently, in virtue of a provision of an act of
Congress, Ferguson, as the possessor of the lot and improve-
ments referred to as situated in township 7, became the owner
of that parcel by deed from the town. A contest ensued in the
Land Office between Ferguson and a railway company claiming
by statutory grant, which contest related solely to a portion
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of the land in township 6 and upon which he filed his first de-
claratory statement. No controversy was had as to the land
included in the second declaratory statement, which related
to the land in the town of Santa Clara, because Ferguson had
acquired that land from the town in conformity to the act of
Congress. The local land officers decided that Ferguson was
not entitled to the land in township 6, which he claimed as a
preémptor, “upon the sole and exclusive ground” that his
dwelling was not upon the land so claimed. This action was
affirmed by the Commissioner of the General Land Office and
the Secretary of the Interior, it being further found that by
reason of sales of portions of the land after filing Ferguson
could not be regarded as a bona fide settler. A patent issued to
the railway company for the land which it claimed, and a
transferee of the company brought ejectment against Fergu-
son in a state court of California to obtain possession of the
land, and Ferguson, under the practice in California, by way of
cross complaint, challenged the legal correctness of the ruling of
the Land Department, and asserted that the railroad and its
transferee held the land as his trustee. The trial court, as did
the Supreme Court of California, sustained the correctness of
the ruling of the Land Department, and the case came to this
court. Here the action of the court below was affirmed, the
court, in its opinion, declaring that the ruling of the Land
Department, rejecting the claim because the residence of Fergu-
Son was not on any part of the Congressional subdivision “to
which the land belonged,” was not only correct, but was also
an expression of the well-established rule of the Land Depart-
ment. True it is that in the course of the opinion expressions
were used which permit of the construction that it was intended
to be decided that a homestead settler could only acquire land
within a regular quarter-section, on which must be his improve-
ments.  But the decision must be confined to the question be-
fore the court, which was the right of a settler to claim a tract
of 160 acres of land under the homestead law, when on no part
of the land for which the patent was claimed had the improve-
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ments required by the statute been made. Not only the issues
in the case make this clear, but this also results from the state-
ment of the court, that its conclusion was in accord with and
was intended to uphold and apply the rulings of the Land De-
partment from the beginning. This must follow, because if
the language of the opinion relied upon in the argument were to
be given the meaning now attributed to it it would result that
the opinion, instead of giving sanction to and maintaining the
rulings of the Land Department, would have overthrown the
entire administrative construction of the act enforced from
the beginning. For whilst it is true, as has been shown, that
the Land Department had always held that there must be com-
pliance with the statutory requirements as to a dwelling and
improvements on the tract settled upon and claimed, those
rulings went pari passu with the consistent and settled rule by
which a settler was allowed to take the land which he claimed
from different quarter-sections if he had given adequate notice
of the extent of his claim both within and without the legal
subdivision in which his improvements were situated. And
this view of the true meaning of the decision in the Ferguson
case, irrespective of general expressions found in the opinion,
is fortified by the fact that, since that case was decided, in not
one of the rulings of the Land Department has the case been
referred to as changing the settled rule then prevailing, and
which has been continued without interruption. Indeed, when
the settled construction of the Land Department is taken into
view and the unbroken application of that rule by it is borne
in mind, the conclusion necessarily follows that Congress in
enacting the act of 1880 clearly must have had in mind the set-
tled rule of the Land Department which the Ferguson case de-
clared the court affirmed.

If we could bring ourselves to disregard the settled adminis-
trative construction prevailing for so many years, impliedly,
if not expressly, recognized by Congress, and should look at
the subject as an original question, it cannot be doubted that
even upon the hypothesis that statements in the opinion In
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Ferquson v. McLaughlin justify the assumption now based
upon them, such assumption would cause the decision in that
case, if applied to the issue here presented, to be destructive
of the rights of settlers to initiate claims, both as to surveyed
and unsurveyed land, prior to the time of making formal appli-
cation to enter the land. This is said, because it is apparent
that the right given by the statute would be destroyed if it be
that a homesteader who settles upon surveyed land, and locates
his residence in an eligible situation upon a quarter-quarter-
section, relying upon fertile land, in other quarter-sections to
enable him to make his settlement fruitful, can, after having
given public manifestation of his intention as to the boundaries
of his claim, have all the land, except only the quarter-quarter-
section on which he resides, taken away from him by some one
else before the time arrives when by law the homesteader is
required to make application to enter. And the same thing is
more cogently true of unsurveyed land. No more apt illustra-
tion of the unjust result referred to could be given than is dis-
closed by this very case, for as we have said, the claim of Hickey
embraced among other land two lots forming a fractional quar-
ter-section. This was occasioned by the existence of a body
of water which controlled the survey and caused the fractional
quarter-section, consisting solely of the two lots referred to.
It was upon this quarter-section, bordering upon the water,
that Hickey erected his dwelling. It is apparent that the right
given by statute would be unavailing if it were to be held that
Hickey had not the legal power to initiate any elaim to the con-
tiguous land, thus confining him to the fractional lots bounded
by the water, in effect cutting off the only land which could
Pf)ssibly have made the settlement beneficial, although imme-
dlgtely on such settlement, as found by the Land Department,
Hickey had manifested to the whole community his purpose
to claim the land which he afterwards applied to enter, in order
to make up his 160 acres.

Concluding from the foregoing that the Land Department
Was right in its original decision as to the right of Hickey to
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enter the land as a homestead, we are brought to consider the
second proposition, that is, whether the department was right
in rejecting the timber entry of Donohue and awarding the
land to the railroad company. When that question is consid-
ered in its ultimate aspect it will be apparent not only that it
is related to the question of the validity of the settlement of
Hickey, but it necessarily follows that the wvalidity of that
settlement in effect demonstrates the error of law committed
by the department in its ruling as to the Donohue entry.

The decision of the Secretary of the Interior, which finally
sustained the application of Hickey, and directed that upon
the completion of the entry the selection of the railway com-
pany should be cancelled, was made on February 11, 1903.
Mrs. Hickey, as the heir of her son, completed the entry in June
following. About a month afterwards, however, she filed a
written relinquishment of the entry in the local land office, and
on the same day Donohue made a timber and stone applica-
tion for the land and was allowed to enter the same. On re-
port by the local land office of the relinquishment of Mrs.
Hickey, the General Land Office in February, 1904, accepted
the relinquishment and cancelled the homestead entry. At
the same time, however, the Commissioner instructed the local
land officers as follows:

“This releases from suspension the selection by the St. Paul,
Minneapolis and Manitoba Railway Company under act of
August 5, 1892, of lot 12, sec. 3, and lots 9 and 10, sec. 4—
lots 14 and 15 not appearing to be within the company’s original
selection.

“You will inform Mrs. Hickey of the above action, and also
advise the company thereof, and that thirty days’ preference
right will be allowed it in which to perfect its selection of said
lot 12, sec. 3, and lots 9 and 10, sec. 4, in accordance with its
Duluth list 7 (supplemental to list 5) filed July 22, 1896.”

In March, 1904, the Commissioner, writing to the local land
officers in regard to a report by them of the allowance of Dono-
hue’s timber culture entry, said:
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“This entry should not have been allowed; the contest for
this land was between the railway company and the heirs of
Jerry Hickey; but before the final action on the case, and the
rejection of the company’s application to select, the claim of
the heirs of Hickey was relinquished and their homestead
cancelled, which left the land subject to the application of
the company.

“You will, therefore, notify the company in accordance with
instructions of February 18, allowing it thirty days from notice
in which to perfect its selection.

“The entry of Donohue will be held suspended, subject to
the action of the company; and should it perfect the selection,
the entry will be held for cancellation.”

The railway company perfected its selection of the lands in
controversy, and the “entry of Donohue was held for cancella-
tion, subject to appeal.” Donohue appealed ; but in an opinion
dated December 16, 1904, the action of the Commissioner was
approved, and this decision was reaffirmed in an opinion dated
March 17, 1905, ruling adversely upon a motion to review. The
selection made by the railway company was approved by the
Secretary of the Interior, and a patent was issued for the land.

The Secretary of the Interior, in ruling upon the effect of
the relinquishment of Mrs. Hickey and in passing upon the
claim of Donohue proceeded upon the hypothesis that the con-
troversy presented by the appeal of Donohue was really a pro-
longation or extension of the original contest, and that the re-
linquishment of Mrs. Hickey constituted an abandonment of
the homestead application, and, being made during the contest,
conclusively established that the settlement of Hickey was not
made in “good faith,” and that such relinquishment operated
to make the settlement of Hickey inefficacious to initiate a claim
to the land, thereby validating the selection made by the rail-
way company.

But the assumptions upon which these conclusions were
bét_sed clearly disregarded the fact of the long possession by
Hickey and his heir of the land during the pendency of the
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contest and disregarded the previous and final ruling of the
Secretary, made in February, 1903, which maintained the
validity of the settlement of Hickey and decided that by such
settlement he had validly initiated a claim to the land. When
this is borne in mind it is clear that the ruling rejecting the
Donohue claim and maintaining the selection of the railway
company was erroneous as a matter of law, since by the terms of
the act of August 5, 1892, ¢. 382, 27 Stat. 390, the railway com-
pany was confined in its selection of indemnity lands to lands
non-mineral and not reserved, “and to which no adverse right
or claim shall have attached or have been initiated at the time
of the making of such selection. . . .” When the selection
and supplementary selection of the railway company was made
the land was segregated from the public domain and was not
subject to entry by the railroad company. <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>