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MEMORANDUM.

Diep, on Monday, the 25th of February, in the city of Washington
William Pinkney, in the fifty-eighth year of his age. He was one of the
Board of Commissioners for settling the claims under the British treaty of
1794, and had represented the government of this country, as its minister
plenipotentiary, successively, at the courts of London, Naples and St. Peters-
burgh, with dignity and ability ; he had held, with the highest reputation,
the office of attorney-general of the United States ; and at the time of his
death was a senator in congress from his native state of Maryland, and a
distinguished ornament of this bar. His funeral took place on the ensuing
Wednesday, in the forenoon, under the direction of the senate, and was
attended with all those public solemnities and that reverential sorrow due
to his exalted talents and station.

To extraordinary natural endowments, Mr. Pinkney added deep and
various knowledge in his profession. A long course of study and practice
had familiarized his mind with the science of the law, in every department ;
and his attainments in the auxiliary branches of learning, essential to the
jurist and advocate, were of the most profound and elegant character. For
many years, he was the acknowledged leader at the head of the bar of his
native state ; and during the last ten years of his life, the principal period
of his attendance in this court, he enjoyed the reputation of having been
rarely equalled, and perhaps never excelled, in eloquence and the power of
reasoning upon legal subjects. Iis mind was acute and subtle ; rapid in
its conceptions, and singularly felicitious in the exposition of the truths it
was employed in investigating. Mr. Pinkney had the command of the
greatest variety of the most beautiful and peculiarly appropriate diction,
and the faculty of adorning and illustrating the dryest and most intricate
discussions. His favorite mode of reasoning was from the analogies of the
law ; and whilst he delighted his auditory by his powers of amplification
and rhetorical ornament, he instructed the court by tracing up the technical
rules and positive institutions of jurisprudence to their historical source and
first principles. He was profoundly versed in the ancient learning of the
common law—its technical peculiarities and feudal origin, its subtle distine-
tions and artificial logic, were familiar to his early studies, and enabled him
to expound, with admirable force and perspicuity, the rules of real property.
"To this, and his other legal attainments, he superadded, at a later period of
iife, an extensive acquaintance with the theory and administration of public
aw.

In the various questions of constitutional law which have been recently
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discussed in this high tribunal, it may be said, it is hoped, without irreve-
rence, that Mr. Pinkney’s learning and powers of investigation have very
much contributed to enlighten and fix its judgments. In the discussion of
that class of eauses, especially, which, to use his own expressions, ¢ presented
the proud spectacle of a peaceful judicial review of the conflicting sovereign
claims of the government of the Union and of the particular states, by this
more than Amphictyonic council,” his arguments were characterized by a
fervor, earnestness, gravity, eloquence and force of reasoning, which con-
vinced all who heard him, that he delivered his own sentiments as a states-
man and a citizen, and was not merely solicitous to discharge his duty as an
advocate. Ile exerted an intellectual vigor proportioned to the magnitnde
of the occasion. HHe saw in it “a pledge of the immortality of the Union—
of a perpetuity of national strength and glory, increasing and brightening
with age—of concord at home, and reputation abroad.” And in his argu-
ment on the constitutionality of the charter of the Bank of the United
States, he stated, that ‘“the considerations which the question involved
imparted to it a peculiar character of importance ; and this tribunal, distin-
guished as it is for all that can give to judicature a title to reverence, is, in
deliberating and adjudicating upon it, in the exercise of its most exalted, its
most awful functions, The legislative faculties of the government of the
Union, for the prosperity of the Union, are in the lists against the imputed
sovereignty of a particular state ; and you are the judges of the lists—not
indeed, upon the romantic and chivalrous principles of tilts and tournaments,
but upon the sacred prineiples of the constitution. In whatever direction
you look, you cannot but perceive the solemnity, the majesty of such an
occasion. In whatever quarter you approach the subject, you cannot but
feel that it demands from you the firm and steady exertion of all those high
qualities which the universal voice ascribes to those who have devoted them-
selves to the ministry of this holy sanctuary.”

That intense application to his professional and public labors, for which
Mzr. Pinkney was so remakably distinguished, continued to animate his ex-
ertions to the last moments of his life ; and as he held up a high standard
of excellence in this honorable career, he pursued it with unabated diligence
and ardor, and still continued to speak as from the impulse of youthful
ambition. His example was, therefore, of the greatest utility in exciting
the emulation of the profession. But it is as an enlightened defender of the
national constitution against the attacks which have been made upon it
under the pretext of asserting the claims of state sovereignty, that his loss
is most to be lamented by the public. It is known to his friends, that he
was, a short time before his death, engaged in the investigations preparatory
to making a great effort in the senate upon this interesting subject. The
loss of such a commentary upon the constitution, by one who had so pro-
foundly meditated its principles, may be regarded as a public calamity, It
is also to be regretted, that the great fame of his eloquence must rest mainly
in tradition ; as it is believed, that no perfect memorials of his most splen-
did efforts in the senate, or at the bar, have been preserved, and it is
obviously impossible to form any adequate notions of the powers of an
advocate, form the sketches of the arguments of counsel contained in the
books of reports.

The following proceedings of the court and bar took place upon the
occasion of Mr. Pinkney’s decease
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February 26.—On the meeting of the court, this morning, Mr. Harper
rose, and addressed the judges thus :

“On the part of the bar, may it please your IIonors, I am about to
address a request to the court, which I am sure will aceord with its feelings,
and I hope will not be considered as inconsistent with its duty. A great
man has fallen in Israel. The bar has lost one of its brightest ornaments ;
the court one of its ablest and most enlightened advisers. When such men
fall, it seems fit that some expression of public regret should attend them to
the tomb. It cannot be useful or pleasing to them, but it tends to increase
the effect of their example, to those who survive, and to soothe the sorrow
of their afflicted relatives. Nowhere can such a tribute more properly be
paid to the memory of our departed brother than here ; where the pre-
eminent talents and acquirements by which he adorned our profession have
been so often displayed ; and he has taken so large a part in fixing those
great legal and constitutionalland-marks, by the establishment of which this
court has conferred the most solid and extensive benefits on the nation. To
express our deep sense of this great public and private loss, and as the most
appropriate tribute now in our power to offer to the memory of the
deceased, I request the court to allow this day for the uninterrupted indul-
gence of our feelings, and for that purpose now to adjourn.”

Mr. Chief Justice MarsuaLL replied in the following words: “I am
very confident, that I may say in the name of all my brethren, that we par-
ticipate sincerely in the sentiments expressed at the bar. We all lament the
death of Mr. Pinkney, as a loss to the profession generally, and especially
to that part of it which is assembled in this room. We lament it too as a
loss to our country. We most readily assent to the motion which has been
made, and shall direct an adjournment till to-morrow at twelve.”

The following entry was directed to be made on the minutes of the
court : “The court being informed that Mr. PINkNEY, a gentleman of this
bar, bighly distinguished for his leaning and talents, departed this life, last
night, in this city, the judges have determined, as a mark of their profound
respect for his character, and sincere grief for his loss, to wear crape on the
left arm for the residue of the term ; and to adjourn for the purpose of pay-
iny the last tribute to his remains, by attending them from the place of his
death.”

After the adjournment of the court, the members of the bar assembled
in the court-room; Mr. Clay was called to the chair and Mr. Winder
appointed secretary.

On motion of Mr. Harper, seconded by Mr. Webster, it was unani-
mously resolved, that the members of this bar, as mark of their regret for
the memory of their deceased brother, the Hon. William Pinkney, and of
their deep sense of the loss which the publie and the profession have sus-
tained in his death, will attend his funeral in a body, and wear a crape on
the left arm, during the present term.

On motion of Mr. Wheaton, seconded by Mr. D. B. Ogden, it was
unanimously resclved, that the proceedings of this meeting be signed by
the chairman and secretary, and published in the National Intelligencer.

The meeting then adjourned.

H. Cravy, Chairman.

W. H. WiNDER, Secretary.
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RULES OF PRACTICE
FOR THE

COURTS OF EQUITY OF THE UNITED STATES.

Un~pER the authority given to this court, by the Act of May 8th, 1792,
c. 137, § 2, the following rules were ordered by the court, at the present

term, to be the rules of practice for the courts of equity of the United
States :

Rure I. Rules shall be held monthly in the clerk’s office, on the first
Monday in every month, for the purpose of entering all proceedings and
orders which may be entered at the rules, and which are not taken or made
in open court. The rules shall be held under the direction of the clerk ; but
either of the judges of the court may make or allow any special orders in
any cause, not inconsistent with the regulations herein prescribed, which
shall be entered in the rule-book, and take effect accordingly.

II. All process shall be made returnable to the next succeeding term, or
to any intermediate rule-day, at the election of the party praying the same,
and the return of the said process ¢ executed,” shall be effectual whereon to
ground any subsequent proceedings. If the party be not found, a copy,
served by the person leaving the same, shall be left with his wife, or any
free white person who is a member of his or her family, at his or her dwell-
ing-house or usual place of abode, and the truth of the case shall be
returned ; and where such process shall not be executed, the clerk is directed
to issue other similar process, if the same be required by the party at whose
instance the original process was sued out ; and if, upon such second process,
the party be not found, a copy shall be again left in like manner as is here-
inbefore directed, and upon a second return, that the party is not found, and
that a copy has been left as herein directed, the same proceedings may be
had as on process returned executed.

III. Where any person, either plaintiff or defendant, in any suit, shall
be dead, it shall be lawful for the clerk, during the recess of the court, upon
application, to issue process to bring into court the representative of such
deceased person.

IV. The plaintiff shall file his bill before or at the time of taking out the
subpoena.

V. The plaintiff may amend his bill, before the defendant or his attor-
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xviii RULES OF EQUITY PRACTICE.

ney or solicitor hath taken out a copy thereof, or, in a small matter, after-
wards, without paying costs ; but if he amend in a material point, after
such copy obtained, he shall pay the defendant all costs occasioned thereby.

VI. The day of appearance shall be the rule-day after the process is
returned executed, or after the second return of a copy left, if the process
shall not be executed, when the process is returnable to the rules, or the
rule-day next succeeding the term, where the process shall be returnable to
a term of the court ; and if the defendant shall not appear and file his
answer, within three months after, the day of appearance, and after the bill
shall have been filed, the plaintiff may proceed to take his bill for confessed,
and the matter thereof shall be decreed accordingly ; which decree shall be
absolute, unless cause be shown, at the term next succeeding that to which
the process shall be returned executed.

VIIL. If the defendant cannot be found, it shall be sufficient service of
any decree nisi, to leave a copy thereof with his wife, or any free white
person who is a member of his or her family ; and if no such person be
found, then it shall be sufficient service to publish the same in such paper of
the district as may be designated by the court, for such time as the court
shall direct.

VIII. All process shall be executed by a sworn officer, or affidavit must
be made of the service thereof, when executed by any other person.

IX. Every defendant may swear to his answer, before any justice or
judge of the United States, or a commissioner or master, or other person
appointed by the court, or judge of any court of a state or territory, or jus-
tice of the peace, or notary-public, of any state or territory.

X. If the defendant does not file his answer, within three months after
the subpcena be returned executed, or after a second return of a copy left
having been made, at least three months, the plaintiff may either proceed
on his bill as confessed, or have a general commission to take depositions, or
he may move the court for an attachment to bring in the defendant to
answer interrogatories, at his election, and may proceed to a hearing in the
last two cases, as if the answer had been filed and the cause was at issue :
Provided, that the court may, on cause shown, allow the answer to be filed,
and grant a further day for such hearing. And when a party is in custody
on such writ of attachment, he shall be detained in custody, until he shall
file his answer, or be discharged by order of the court, or one of the judges
thereof.

XI. No special replication to an answer shall be filed, but by leave of the
court, or one of the judges thereof, for cause shown ; and if any matter
alleged in the answer shall make it necessary for the plaintiff to amend his
bill, he may have leave to amend the same, with or without costs, at the dis-
cretion of the court.

XII. When a cross-bill shall be exhibited, the defendant or defendants
to the first bill shall answer thereto, before the defendant or defendants to
the cross-bill shall be compelled to answer such cross-bill.

XIII. The complainant shall put in the gencral replication, or file excep-
tions, within two calendar months after the answer shall have been put in.
If he fails so to do, the defendant may leave a rule to reply with the clerk
of the court, which being expired, and no replication or exceptions filed, the
suit ‘may be dismissed with costs; but the court may, for cause, order the
same to be retained, on payment of costs.
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XIV. If the plaintiff’s attorney or solicitor shall except against any
answer as insufficient, he may file his exceptions, and leave a rule with the
clerk to make a better answer within two calendar months ; and if, within
that time, the defendant shall put in a sufficient answer, the same shall be
received, without costs; but if any defendant insists on the sufficiency of
his answer, or neglects or refuses to put in a sufficient answer, or shall put
in another insufficient answer, the plaintiff may set down his exceptions, to
be argued at the next term; and after the expiration of that rule, or
any second insufficient answer put in, no further or other answer shall be
received, but on payment of costs.

XV. If, upon argument, the plaintiff’s exceptions shall be overruled, or
the defendant’s answer adjudged insuflicient, the plaintiff shall pay to the
defendant, or the defendant to the plaintiff, such costs as shall be allowed
by the court.

XVI. Upon a second answer being adjduged insufficient, costs shall be
doubled by the court, and the defendant may be examined upon interroga-
tories, and committed until he or she answer them ; or the plaintiff may
move the court to take so much of his bill as is not answered for confessed,
and may file his replication, obtain commissions, and proceed to hearing in
the usual manner.

XVIIL Rules to plead, answer, reply, rejoin, or other proceedings not
before particularly mentioned, when necessary, shall be given, from month
to month, with the clerk, in his office, and shall be entered in a rule-book
for the information of all parties, attorneys or solicitors concerned therein,
and shall be considered as sufficient notice thereof.

XVIII. The defendant may, at any time before the bill is taken for con-
fessed, or afterwards, with the leave of the court, demur or plead to the
whole bill, or part of it, and he may demur to part, plead to part, and answer
as to the residue ; but in any case in which the bill charges fraud or com-
bination, a plea to such part must be accompanied with an answer fortify-
ing the plea, and explicitly denying the fraud and combination, and the fact
on which the charge is founded.

XIX. The plaintiff may set down the demurrer or plea to be argued, or
he may take issue on the plea. If, upon an issue, the facts stated in the plea
be determined for the defendant, they shall avail him as far as in law and
equity they ought to avail him. :

XX. If a plea or demurrer be overruled no other plea or demurrer shall
be thereafter received, but the defendant shall proceed to answer the plain-
tif’s bill ; and if he fail to do so, within two calendar months, the same, or
so much thereof as was covered by the plea or demurrer, may be taken for
confessed, and the matter thereof be decreed accordingly.

XXI If the plaintiff shall not reply to, or set for hearing, any plea or
demurrer, before the second term of the court after filing the same, the bill
may be dismissed, with costs.

XXIL Upon a plea or demurrer being argued and overruled, costs shall
be paid as where an answer is adjudged insuflicient ; but if adjudged good,
the defendant shall have his costs.

XXIIIL The defendant, instead of filing a formal demurrer or plea, may
may insist on any special matter in his answer, and have the same benefit
thereof, as if he had pleaded the same matter, or had demurred to the bill.

XXIV. After any bill filed, and before the defendant hath answered,
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upon oath made that any of the plaintiff’s witnesses are aged, infirm, or
going out of the country, or that any one of them is a single witness to a
material fact, the clerk may issue a commission for taking the examination
of such witness or witnesses de bene esse, the party praying such com-
mission giving reasonable notice to the adverse party of the time and place
of taking such deposition.

XXV. Testimony may be taken according to the acts of congress, or
under a commission. Whenever a general commission shall be issued for
taking depositions, upon answer and replication, six months from the time
of the replication shall be allowed the parties for taking their depositions ;
and either party, at the expiration of the said six months, may set the cause
for hearing ; and no deposition taken after that time shall be read as evidence
on the hearing, unless the same was taken by consent of parties, by special
order of the court, or out of the district.

XXVI. Commissions to take depositions may be executed by my person
qualified to take testimony, according to the laws of the state, or by any per-
son or persons, not exceeding three, appointed or named in the commission,
by order of the court, or by any judge thereof in vacation. All testimony
taken under a commission shall be taken on interrogatories and cross-inter-
rogatories filed in the cause, unless the parties shall dispense therewith,
which interrogatories shall be filed in the clerk’s office, ten days previous to
a rule-day, after which, the defendant shall be allowed five days to file his
cross-interrogatories, unless he waives his right.

XXVII. Orders for the admission of a guardian ad flitem, to defend a
suit, may be made either by the court or one of the judges thereof.

XXVIII. Witnesses who live within the district may, upon due notice
of the opposite party, be summoned to appear before the commissioners
appointed to take testimony, or before a master or examiner appointed in
any cause, by subpena in the usual form, which may be issued by the clerk
in blank, and filled up by the party praying the same, or by the commis-
sioners, master or examiner, requiring the attendance of the witnesses at the
time and place specified, who shall be allowed for attendance the same com-
pensation as for attendance in court; and if any witness shall refuse to
appear, or to give evidence, it shall be deemed a contempt of the court,
which being certified to the clerk’s office by the commissioners, master or
examiner, an attachment may issue thereupon, by order of the court, or of
any judge thereof, in the same manner as if the contempt were for not
attending, of for refusing.to give testimony, in the court. DBut nothing
herein contained shall prevent the examination of witnesses vévd voce, when
produced in open court.

XXIX. When a matter is referred to a master, to examine and report
thereon, he shall assign a day and place therefor, and give reasonable notice
thereof to the parties, or to the attorney or solicitor of such party as may
not reside within the district, and if, either party shall fail to attend at the
time and place, the master may adjourn the examination of the matter to
some future day, and give notice thereof to the parties, in which notice it
shall be expressed, that if the party fail again to appear, the master will pro-
ceed ex parte ; and if, after receiving such notice, the party shall again fail
to appear, the master may proceed to examine the matter to him referred,
and to report the same to the court, that such proceedings may be had
thereon, as to the court shall seem equitable and right.
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XXZX. The courts, in their sittings, may regula&e all proceedings in the
office, and may set aside any dismissions, and re-instate the suits, on such
terms as may appear equitable.

XXXI. Every petition for a re-hearing shall contain the special matter
or cause on which such re-hearing is applied for, shall be signed by counsel,
and the facts therein stated, if not apparent on the record, shall be verified
by the oath of the party or some other person.  No re-hearing shall be
granted, after the term at which the final decree of the court shall have been
entered and recorded, if an appeal lies to the supreme court. But if no
appeal lies, it may be admitted, at any time before the end of the next term
of the court.

XXXII. The cireuit courts may make further rules and regulations, not
inconsistent with the rules hereby prescribed, in their discretion.

XXXIIL In all cases where the rules prescribed by this court, or by the
circuit court, do not apply, the practice of the circuit court shall be regu-
lated by the practice of the high court of chancery in England.

OxrpERED by the Court, that the foregoing rules be the rules of practice
for the Courts of Equity of the United States, from and after the first day
of July next, and the clerk of the court is directed to have the same printed,
and to transmit a printed copy thereof, duly certified, to the clerks of the
several courts of the United States, and to each of the judges thereof.







CASES DETERMINED

IN THE

SUPREME COURT OF THE UNITED STATES.

FEBRUARY TERM, 1822.

MiLLER and others v. KErr and others.

Land law.

A warrant and survey authorize the proprietor of them to demand the legal title, but do not, in
themselves, constitute a legal title ; until the consummation of the title, by a grant, the person
who acquires an equity, holds a right, subject to examination.!

Where the register of the land-office of Virginia had, by mistake, given a warrant for military
services in the Confinental line, on a certificate, authorizing a warrant for services in the State
line, and in recording it, pursued the certificate, and not the warrant, it was held, that this court
could not support a prior entry and survey, on a warrant thus issued by mistake, against a senior
patent.?

Where the plaintiffs seek to set aside the legal title, because they have the superior equity, it is
consistent with the principles of the court, to rebut this equity, by any circumstances, which
may impair it ; and the legal title cannot be made to yield to an equity founded on the mistake
of a ministerial officer.?

AppEAL from the Circuit Court of Ohio. This cause was argued and
determined at the last term, but omitted to be reported.

Toop, Justice, delivered the opinion of the court.—*On the 29th g
of May 1783, Seymour Powell, heir of Thomas Powell, obtained a [
military land-warrant from the register’s office in Virginia, No. 679, for
2663% acres of land “due in consideration of services for three years, as a
lieutenant of the Virginia continental line, agreeably to a certificate from
the governor and council, received into the land-office.” A part of this war-
rant was entered in the military district reserved for the officers and soldiers
of the Virginia continental line, on the 16th of June 1795 ; and on the 30th
of October 1796, 789 acres, part thereof, was surveyed in the name of the
said Seymour Powell, which survey was, on the 1st of March 1797, recorded
in the office of the surveyor-general. On the 10th of July 1800, Justus

! Bush v. Ware, 15 Pet. 93. may rebut a supposed equity in another, by
2 And see Lindsey v. Miller, 6 Pet. 666. parol, without violating the statute of frauds.
® A party in possession under a legal title Myers ». Myers, 25 Penn. St. 100.

7 WHEAT.—1 : 1
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Miller purchased this land, and took an assignment of the entry and survey,
and obtained a patent therefor, in February 1808.

John Neville made an entry on the same land, in May 1806, on a military
land-warrant, for services in the Virginia continental line; and his heirs,’
the respondents, obtained a patent therefor, on the 30th of April 1807.
They have brought an ejectment against the heirs of Justus Miller, who
having, as they say, the elder equitable, though the junior legal title, have
filed this bill to enjoin proceedings at law, and compel Neville’s heirs to con-
vey the legal title to them.

In their answer, Neville’s heirs assert, that Thomas Powell never served
" in the Virginia continental *line, but that his service was performed

I g : !
4 in the state line, and that the certificate of the governor and council,
on which the warrant was issued, was expressed to be given for services in
the state line, so that the warrant issued fraudulently, or by mistake. They
further insist, that as the officers of the state line could not enter their
warrants in the district reserved for the continental line, the plaintiffs ought
not to be permitted to avail themselves of a title founded in mistake, to
defeat their legal title.

The testimony taken in the cause shows, that the records of the office of
the executive council of Virginia have been examined, and that no certificate
has ever been granted to Seymour Powell, as the heir of Thomas Powell,
for services in the Virginia continental line; but that a certificate was
granted to him for military services, for three years, in the state line. In
the land-office, too, records are to be preserved of all the warrants which
issue, and of the certificates on which they issue. This office also has been
searched, and no certificate is found of any military service rendered by
Thomas Powell, in the Virginia continental line, nor is there on record any
warrant for such service ; but there is a certificate given to Seymour Powell,
for his military services as a lieutenant in the state line ; and a warrant on
record, for those services, bearing the same date and number with that on
which the land now in controversy was entered.

There is no proof, and no reason to believe, that Thomas Powell ever
g performed any military service *in the Virginia line on continental
1 establishment. It is, then, apparent, that the register of the land-
office has, by mistake, given a warrant for military services in the conti-
nental line, on a certificate authorizing a warrant for service in the state
line ; and that, in recording it, he has pursued the certificate, and not the
warrant. The question is, can this court support a prior entry and survey,
on a warrant thus issued by mistake, against a senior patent ?

It has been urged, on the part of the appellants, that the title of Thomas
Powell, for services in the state line, is precisely to the same quantity of
land as if those services had been rendered in the continental line ; his
claim on the state of Virginia is the same. That, had the warrant been pro-
perly issued, it might have been satisfied in the district set apart for the
officers and soldiers of the state line, which district is in the state of Ken-
tucky, and can no longer be appropriated by the holders of warrants for
military services in the Virginia state line. Thus, the rights under Powell
are sacrificed, without any fault of his, in consequence of a mistake com-
mitted by the register of the land-oftice. They say, that they are pur-
chasers, without notice, of a title apparently good ; and ought not to be

2
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affected by the mistake of a public officer. They insist, that in the hands of
a purchaser, a warrant ought to be liable to no objection, founded on cir-
cumstances anterior to its date.

*There is great force in these arguments; and, if the military . 4
district had remained a part of Virginia, until Mr. Powell’s warrant
was entered, they would, perhaps, be unanswerable. But, in 1784, this dis-
trict, with all the territory claimed by Virginia, north-west of the Ohio, was
ceded to the United States, with a reservation in favor of the legal bounties
of the Virginia troops on continental establishment only. There is no
reservation whatever in favor of the bounties in land, to the state troops.
Provision for them was made elsewhere. After this cession, no title could
be acquired under Virginia, which was not included within the reservations.
The same principle was asserted by this court in the case of Polk’s Lessee v.
Wendell, 5 Wheat. 293, and is, we think, too clear to be controverted. The
great difficulty in this case consists in the admission of any testimony what-
ever, which calls into question the validity of a warrant issued by the officer
to whom that duty is assigned by law. In examining this question, the
distinction between an act which is judicial, and one which is merely minis-
terial, must be regarded. The register of the land-officer is not at liberty
to examine testimony, and to exercise his own judgment respecting the right
of an applicant for a military land-warrant. He was originally directed to
grant warrants to the officers or soldiers “ producing to him a certificate of
their claims respectively from the commissioner of war, and not otherwise.”
When the oftice of commissioner of war was put *down, this duty 4,
devolved on the executive department, whose certificate was as '
obligatory on the register, as that of the commissioner of war had been.
The question of right, then, was tried before the executive council, and the
register is a mere ministerial officer carrying the judgment of the executive
into execution, by issuing his warrant in pursuance of their certificate.
This certificate is filed and preserved in the office, as the document on which
the warrant issued. It is as much a part of the record as the warrant
itself,

A warrant and survey authorize the proprietor of them to demand the
legal title, but do not, in themselves, constitute a legal title. Until the con-
summation of the title, by a grant, the person who acquires an equity, holds
a right subject to examination. The validity of every document is then open
to examination, whatever the law may be, after the emanation of a patent.
If this be correct, and the objection to the warrant delivered to Mr. Powell
can be considered, he is shown, by the clearest testimony, to be the holder of
a warrant issued by mistake. As an officer in the state line, he was not
entitled to a warrant which could appropriate lands lying in the military
district north-west of the Ohio.

As the plaintiffs are endeavoring to set aside the legal title, because they
have the superior equity, we think it consistent with the principles of the
court, to rebut this equity by any circumstances which may impair it.
*The case is a hard one on the part of the plaintiffs ; and they may [ *7
have strong claims on the liberality and justice of the United States,
or of Virginia ; but we do not think the legal title can be made to yield to
an equity founded in the mistake of a ministerial officer.

{3

Decree affirmed, each party paying his own costs.
3
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NEewsom ». Pryor’s Lessee.

Land-low of Tennessee.

Where plats are returned, and grants made, without an actual survey the rule of construction
which has been adopted, in order to settle the conflicting claims of different parties, is, that the
most material, and most certain calls shall control those which are less material and less cer-
tain.

A call for a natural object, as a river, a known stream, a spring, or even a marked line, will con-
trol both course and distance.!

There is no distinction between a call to stop at a river, and a call to cross a river.

Where a grant was made for 5000 acres of land, * lying on both sides of the two main forks of
Duck river, beginning, &c., and running thence west, 894 poles, to a white oak, thence south,
894 poles, to a stake. crossing the river, thence east, 894 poles, to a stake, thence north, 894
poles, to the beginning, crossing the south fork ;" it was held, that it must be surveyed o as
to extend the second line of the grant such a distance on the course called for, as would cross
Duck river to the opposite bank.

Error to the Circuit Court of West Tennessee.

*g 1 February 6th, 1822. This cause was argued by ZLaw, for the

4 *plaintiff in error, citing 1 Cooke 146 ; 1 Hayw. 253 ; 2 Ibid. 75, 139,
179 ; 4 Wheat. 448 : and by White, for the defendant in error, citing 5
Cranch 234 ; 2 Binn. 520 ; 1 Cooke 462 ; 2 Overt. 154, 200, 302 ; 2 Hayw.
237, 238, 258, 253, 496 ; 1 Hen. & Munf. 125 ; 3 Call 252.

February 11th. Marsuzary, Ch. J., delivered the opinion of the court.—
This is a writ of error to a judgment given in the circuit court for the dis-
trict of West Tennessee, in an ejectment brought by the defendants in error
against the present plaintiff.

The plaintiffs in the court below claimed under the elder patent, to the
validity of which there was no objection. Of consequence, the only ques-
tion in the cause was, whether the lines of their grant comprehended the
land in contest. The grant was made for 5000 acres of land, “lying on
both sides of the two main forks of Duck river, beginning, &ec., and run-
ning thence west, 894 poles, to a white oak tree ; south, 894 poles, to a stake,
crossing the river ; thence east, 894 poles, to a stake; thence north, 894
poles, to the beginning, crossing the south fork.” It is apparent, that a
survey was not made in fact, but that, after marking a beginning corner, the
surveyor made out and returned a plat, which he supposed would com-
prehend the land intended to be acquired. It is now too late to question the
validity of grants made on such plats and certificates of survey. From the
extraordinary circumstances of the country, they were frequent, and in con-
%9 ] sequence of those circumstances, have received the sanction of *courts.

An immense number of titles, believed to be perfectly secure, depend
upon the maintenance of such grants. The extent of the mischief which
would result from unsettling the principle, cannot be perceived ; and is cer-
tainly too great now to be emcountered. The patent, therefore, must be
considered as if the survey had been actually made.

In consequence of returning plats, where no actual surveys had been
made, and where the country had been very imperfectly explored, the
description contained in the patent often varies materially from the actual
appearances of the land intended to be acquired. Natural objects are called

! McEwen ». Buckley, 24 How. 242.
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for, in places where they are not to be found ; and the same objects are
found, where the surveyor did not suppose them to be. In a country of a
tolerably regular surface, no considerable inconvenience will result from this
circumstance. The course and distance of the patent will satisfy the person
claiming under it, and seldom interfere with the rights of others. But in a
country where we find considerable water-courses and mountains, there must
be more difficulty. The surveyor calls for some known object, but totally
miscalculates its courses, distances, or both, from some given point which he
has made the beginning of his survey ; and there is a variance in the differ-
ent calls of his survey, and of the patent founded on it. As in this case, the
second line is to run south 894 poles, to a stake, crossing the river. This
distance will not reach the river ; and must be continued to 1222 poles, to
cross the river. The distance must be disregarded, and this line so extended
*as to cross the river, or the distance must control the call for cross- [#10
ing the river. .

These difficulties have occurred frequently, and must be expected to
occur frequently, where grants are made without an actual survey. Some
general rule of construction must be adopted; and that rule must be
observed, or the conflicting claims of individuals must remains for ever
uncertain. The courts of Tennessee, and all other courts by whom causes
of this description have been decided, have adopted the same principle, and
have adhered to it. It is, that the most material and most certain calls shall
control those which are less material, and less certain. A call for a natural
object, as a river, a known stream, a spring, or even a marked tree, shall
control both course and distance. These decisions are founded on two con-
siderations. Generally speaking, it is the particular intention of the pur-
chaser, to acquire the land lying on the stream called for, as being more
valuable than other land ; and in every case where a natural object is men-
tioned, it designates the land surveyed, had there been an actual survey, much
more certainly than course and distance can designate it. In this case, for
example, the surveyor says that he has run south 894 poles, to a stake, cross-
ing the river. Now, it is much more probable, that he should err in the
distance, than in the fact of crossing the river. The conclusion, therefore,
bad an actual survey been made, would be, that the line did cross the
river.

The general effect of this principle undoubtedly is, that the purchaser
acquires more land than is expressed *in his grant, and more than he [%11
has paid for. Where this has been thought an object worthy of L
legislative attention, provision has been made for it. Courts cannot now
shake a prineiple so long settled, and so generally acknowledged. In this
case, the counsel for the defendant in the court below seems to have admit-
ted the rule, but to deny its application to this case. He founds his appli-
cation to the court on a supposed distinction between a call to stop at a
river, and a call to cross a river. After stating the testimony, “he required
the judges to instruct the jury, that if they believed, there was no testimony
to prove the making of any other corner than the beginning corner, the cor-
rect mode of running the said grant would be to go the course and distance
from the beginning corner, which would form the termination of the first
line, and run from thence, the course and distance called for in the second
line; and if the course and distance will not reach across the river, that the

b
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call in the grant for crossing the river ought to be considered as a mistake in
the surveyor, and be rejected 5 and the second line should terminate at the
end of the distance, and from thence run the third line, according to the
course and distance, and from thence to the beginning. And the said counsel
requested the judges to instruct the jury, that such call as is in this grant,
for a line to pass a river or other object, will be different in principle from
what it should be, if said call had been for said river, at the termination of
the line or boundary ; and although, in the latter case the law is, that such
*197 natural object shall be the *boundary, disregarding distance, yet, .iu

1 the present case, the distance shall be the criterion of boundary, dis-
regarding the call for crossing the river.”

The judges refused to give this instruction, and charged the jury, “that
the second line of the said grant much be extended such a distance on the
course called for, as will cross Duck river to the opposite bank.” To this
opinion, an exception was taken ; and the jury having found a verdict for
the plaintiff in ejectment, the defendant in the circuit court, has brought
the cause into this court by writ of error.

We can perceive no sound reason for the distinction between a call for a
river, at the end of a line, and for a river, in the course of a line. There is as
much reason, in the one case, for supposing the surveyor intended the line
should cross the river, or, in case of actual survey, for supposing he did cross
the river, as in the other, for supposing an intention to stop at the river, or
an actual termination of the line at the river. Whether the motives for the
call were, that the acquisition of the land on the river was an object with
the purchaser, or that the call for the river conduced more certainly to the
designation of the land intended to be acquired, the motives for considering
it as the controlling call in the patent, to which distance must be subordinate,
seem to be precisely the same, whether the call be to cross the river, or to
terminate at it.

It has been urged as an objection to the mode of surveying, the land
*13] directed by the court, that the *last line will not cross the south fork,

“1 and that the land will not be “on both sides of the two main forks of
Duck river.” But this objection will not be removed or diminished, by the
instruction required by the plaintiff in error. Nor can the land be so sur-
veyed, as that the last line shall cross the south fork. From the termination
of the third line, it is necessary to proceed to the beginning, and the plat,
shows us, that the south fork does not run between the two points. It can-
not be brought between them, if at all, without extending the third line an
immense distance, and changing the whole figure of the plat, or entirely dis-
regarding the act of assembly, which directs lands to be taken up by lines
running with the cardinal points, except in particular cases, of which this is

not one.
Judgment affirmed, with costs.

6




OF THE UNITED STATES.

Tayror ». T. & S. SANDIFORD.

Liquidated damages.—Application of payments.

In general, a sum of money, in gross, to be paid for the non-performance of an agreement, is con-
sidered as a penalty, and not as liquidated damages ; @ fortiorsi, when it is expressly reserved
as a penalty!

Thus, where, in a building contract, the following covenant was contained : * The said houses to
be completely finished, on or before the *24th of December next, under a penalty of 14
$1000, in case of failure ; it was Aeld, that this was not intended as liquidated damages L
for the breach of that single coveuant only, but applied to all the covenants made by the same
party in that agreement ; that it was in the nature of a penalty, and could not be set off, in an
action brought by the party to recover the price of the work.

An agreement to perform certain work, within a limited time, under a certain penalty, is not to be
construed as liquidating the damages which the party is to pay for the breach of his cove-
nant.

The case of Fletcher ». Dyche, 2 T. R. 82, commented on, and distinguished from the present.

A person owing money under distinct contracts, has a right to apply his payments to whichever
debt he may choose, and this power may be exercised, without any express direction given at
the time.

A direction may be evidenced by circumstances, as well as by werds: a positive refusal to pay
one debt, and an acknowledgment of another, with a delivery of the sum due upon it, would be
such a circumstance.?

Error to the Circuit Court for the District of Columbia.

February 5th, 1822, This cause was argued by Jones and Hay, for the
plaintiff in error, citing 2 Comyn on Cont. 528-39, and the cases there col-
lected ; Fletcher v. Dyche, 2 L. R. 82: and by Key, for the defendants in
error, citing 4 Cranch 317 ; 6 Ibid. 9 ; Dennis v. Cuminins, 3 Johns. Cas.
297 5 Smith v. Dickenson, 3 Bos. & Pul. 630 ; Bank of Columbia v. Pat-
terson, 7 Cranch 299.

February 12th. MagrsuarLL, Ch. J., delivered the opinion of the court.—
This is a writ of error to a judgment of the circuit court of the county of
Alexandria, rendered in an action of assumpsit, brought by T. & S. Sandi-
ford against Tayloe.

It appeared on the trial of the cause, that on the 13th of May 1816, the
parties entered into a written contract, by *which the defendants in r*15
error undertook to build for the plaintiff three houses on the Penn- L
sylvania avenue, in the city of Washington. On the 18th day of the same
month, the parties entered into a contract, under seal, for the building of
three additional houses, at a stipulated price. This contract contains the fol-
lowing covenant : “the said houses to be completely finished, on or before
the 24th day of December next, under a penalty of one thousand dollars, in

! Gouldsborough ». Baker, 8 Cr. C. C. 48;
Swain v. United States, Dev. C. C. 35. Where
the contract contains a provision by which the
damages for a breach canbereadily ascertained,
and it does not appear that the parties intended
that a sum stipulated as damages should be
paid for any breach, however minute, it will be
deemed a penalty only. Shreve v. Brereton, 51
Penn. St. 175 ; Jackson ». Baker, 2 Edw. Ch.
471; Lampman ». Cochran, 16 N. Y. 275 ; Niver
. Rossman, 18 Barb. 50, A penalty will not

be considered in the nature of liquidated dam-
ages unless such appears to have been manifestly
the intention of the parties. Dennis ». Cum-
mins, 8 Johns. Cas. 297; Hoag ». McGinnis,
22 Wend. 163 ; Colwell ». Lawrence, 38 N. Y.
71. See Wallis v. Smith, 27 Alb. L. J. 180.

?'s. p. Gass ». Stinson, 8 Sumn. 99 ; Moor-
head ». West Branch Bank, 3 W. & S. 550;
8. 0. 5Id. 542 ; Seymour ». Van Slyck, 8 Wend.
403 ;s.¢. 15 Id. 19.
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case of failure.” The parties entered into a third verbal contract for some
additional work, to be measured, and paid for according to measurement.

These three houses were not completed by the day, and the plaintiff in
error claimed the sum of $1000, as stipulated damages, and retained it out
of the money due to the defendants in error. This suit was, thereupon,
brought ; and, on the trial of the cause, the defendant in the circuit court
claimed to set off in this action $1000, as in the nature of stipulated dam-
ages ; but the court overruled this claim, and decided, that the said sum of
$1000 had been reserved in the nature of a penalty, and could not be set off
in this action. The defendant then moved the court to instruct the jury,
that “ upon the evidence offered, if believed, the plaintiffs were not entitled
to recover in this action the said sum of $1000, inasmuch as the same, if due
at all, was due under a contract under seal, and that the declarations of the
defendant, and the understanding between the parties as to the reservation
161 of the said $1000, given in evidence *as aforesaid, was competent and

1 sufficient evidence of the defendant’s intention to apply his payment
to the extingunishment, in the first instance, of such parts of the said moneys
as were due by simple contract, and to reserve the $1000 out of the money
due under the said original contract.” This instruction the court refused to
give; and did instruct the jury, “ that it was competent to the plaintiffs to
recover the said $1000 in this action, unless they should be satisfied by the
evidence, that the defendant, at the time of paying the money, had expressly
directed the same, or a sufficient part thereof, to the payment of the $1500
due on the simple contract.” To both these opinions, the defendant
excepted ; and the jury having given a verdict for the plaintiff in the cir-
cuit court, this writ of error was brought to the judgment rendered
thereon.

It is contended, by the plaintiff in error, that the circuit court erred :
1st. In overruling the claim to off-set the $1000 mentioned in the agree-
ment. 2d. In declaring that the plaintiff in that court might so apply the
payments made, as to discharge the contract under seal, and leave the sum
retained by the defendant in that court, to be demanded under the simple
contract.

1. Is the sum of $1000 mentioned in the agreement of the 13th of May,
to be considered as a penalty, or as stipulated damages ? The words of the
reservation are, ¢ the said house to be completely finished on or before the
%177 24th day *of December next, under the penalty of $1000 in case of

failure.” In general, a sum of money, in gross, to be paid for the
non-performance of an agreement, is considered as a penalty, the legal
operation of which is, to cover the damages which the party, in whose favor
the stipulation is made, may have sustained from the breach of contract by
the opposite party. It will not, of course, be considered as liquidated dam-
ages ; and it will be incumbent on the party who claims them' as such, to
show, that they were so considered by the contracting parties. Much
stronger is the inference in favor of its being a penalty, when it is expressly
reserved as one. The parties themselves denominate it a penalty; and it
would require very strong evidence, to authorize the court to say, that their
own words do not express their own intention. These writings appear to
have been drawn, on great deliberation ; and no slight conjecture would

8
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justify the court in saying, that the parties were mistaken in the import of
the terms they have employed.

The counsel for the plaintiff in error supposes, that the contract furnishes
clear evidence that the parties intended this sum as liquidated damages.
The circumstance, that it is annexed to the single convenant, stipulating the
time when the work shall be completed, is considered as showing that it was
intended to fix the damages, for the breach of that covenant. Without
deciding on the weight to which this argument would be entitled, if sup-
ported by the fact, the court cannot admit, that it is so supported. The
engagement, that the said houses shall be completely *finished on or
before the 24th day of December next, is as much an engagement for
the manner, as for the time of finishing the work, and covers, we think, all
the covenants made by the defendants in error in that agrcement. The
case, therefore, presents the single question, whether an agreement to per-
form certain work, by a limited time, under a certain penalty, is to be con-
strued as liquidating the damages which the party is to pay for a breach
of his covenant. This question seems to have been decided in the case of
Smith v. Dickenson, reported in 3 Bos. & Pul. 630.

The plaintiff in error relies on the case of Fletcher v. Dyche, reported in
2 T. R. 82, in which an agreement was entered into to do certain work,
within a certain time, and if the work should not be done within the time,
specified, “to forfeit and pay the sum of 10/ for every week,” until it
should be completed. But the words “to forfeit and pay,” are not so
strongly indicative of a stipulation in the nature of a penalty, as the word
“ penalty ” itself ; and the agreement to pay a specified sum, weekly, during
the failure of the party to perform the work, partakes much more of the
character of liquidated damages, than the reservation of a sum in gross.
The court is well satisfied, that this stipulation is in the nature of a penalty,
and, consequently, that there was no error in rejecting it as a set-off in this
case.(a)

*The second objection goes entirely to the form of the the action.
The declaration is in assumpsit ; and the plaintiff contends, that the
money claimed was due on a sealed instrument. It is admitted, that all the
money, for the whole work performed by the defendants in error was paid,
except the sum of $1000, which was retained by the plaintiff in error,
expressly on account of that sum which he supposed himself entitled to,
under the contract of the 18th of May, on account of the failure to complete
the buildings by the 24th of December. If this money was due on the

%18

[*19

(@) This subject is discussed, with his usual ability and acuteness, by Mr. Evans,
in the appendix to his translation of Pothier on Obligations (Vol. 2, p. 98-98). He
thinks that the penalty ought, in general, to be regarded as stated damages; and his
observations are calculated to excite doubts as to the correctness of some of the deci-
sions on this subject. In addition to the cases collected by him, and those cited in the
argument of the above case, in the text (Tayloe v. Sandiford), the following cases may
be referred to: Ponsonby ». Adams, 6 Bro.P. C.418; Harrison ». Wright, 13 East
343; Rolfe v. Peterson, 6 Bro. P. C. 470; Sloman ». Walter, 1 Bro. C. C. 418; Hardy
0. Martin, Id. 419; Love v. Peers, 4 Burr. 2229; Cotterel ». Hook, 1 Doug. 101; Wil-
beam o. Ashton, 1 Camp. 78; Barton ». Glover, 1 Holt 43. The learned reader will
also find the supposed result of all the English cases summed up by Mr. Holt, in
a note to the last-mentioned case. 1 Holt 45.
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simple contract, then this action was clearly sustainable ; if it was due under
the sealed instrument, then it could be recovered only by an action on that
instrument. Its being due on the one or the other, depends on the applica-
tion of the payments made by the plaintiff to the defendants in error. The
court instructed the jury, that it was competent to the plaintiff to recover
%901 the said $1000 *in this action, ‘“ unless they should be satisfied by the
4 evidence, that the defendant, at the time of paying the money, had
expressly directed the same, or a sufficient part thereof, should be applied
to the extinguishment of the $1500 due on the simple contract.”

This instruction of the court is given in terms, the correctness of which
cannot be entirely admitted. It would exclude an application of the money,
made by the creditor himself, with the assent of the debtor, to the simple
contract debt; for, in such case, it would not appear, that the debtor had
“ expressly directed ” the application. Thus, among the accounts exhibited
at the trial, is a reccipt for the whole sum due for extra work performed
under a verbal contract. It was not proved, that the application of this
money to the discharge of the verbal contract was ““ expressly directed.” Yet
no person will say, that the creditor was at liberty to controvert this applica-
tion, or to change it.

A person owing money under distinet contracts has, undoubtedly, a
right to apply his payments to whichever debt he may choose; and although
prudence might suggest an express direction of the application of his pay-
ments, at the time of their being made; yet there may be cases in which
this power would be completely exercised, without any express direction
given at the time. A direction may be evidenced by circumstances, as well

as by words. A payment may be attended by circumstances which demon-
strate its application, as completely as words could demonstrate it. A posi-

tive refusal to pay one *debt, and an acknowledgment of an another,
with a delivery of the sum due upon it would, we think, be such a
circumstance. The inquiry, then, in this case, will be, whether the payments
made by the plaintiff, to the defendants in error, were accompanied with
circumstances which amount to an exercise of his power to apply them ?

A circumstance of no light import was given in evidence by the creditor
himself. It was, that, at the time of discharging the account for the extra
work, the debtor confessed ¢“that he had retained in his hands $1000, as the
forfeiture under the original contract, for not finishing the houses in the
time stipulated by contract, and that he would hold it, unless compelled
by law to pay it.” This $1000 was the penalty stipulated in the agreement
under seal ; and when all the residue of the money was paid, the inference
is very strong, that this sum was reserved out of the money stipulated by
the same agreement, and that the payments were made in discharge of the
sums acknowledged to be due for other work. The final payment was made
by Tayloe, through the hands of a third perscn. His original purpose seems
to have been, to insist on a receipt in full, before he would pay the sum
which remained due, independent of the sum in contest. But on a represen-
tation of the peculiar pressure under which the Sandifords labored, they
having a note in bank, which had become due, he agreed to pay the whole
money due, under all the contracts, except the sum of $1000, which he claimed
o a right to retain, *under the stipulation of the sealed instrument.

22] % . diad
4 There existed no objection to the payment of the money due under
10
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the simple contract. The whole objection was to the payment of that under
the sealed instrument, out of which he claimed a right to deduct $1000, on
account of a failure in the performance of that contract. Under these cir-
cumstances, we think, that the money retained must be considered as
reserved out of the sum due on that contract, and that the simple contract
was discharged.

The court erred, then, in this direction to the jury, and the judgment
must be reversed, and the cause remanded for a new trial.

CerriricATE.—This cause came on to be heard, on the transcript of the
record of the circuit court for the district of Columbia, in the county of
Washington, and was argued by counsel : On consideration whereof, it is
the opinion of this court, that the said circuit court erred in instructing the
jury, “that it was competent to the plaintiff to recover the said $1000, in
this action, unless they should be satistied by the evidence, that the defend-
ant, at the time of paying the money, had expressly directed the same, or a
sutlicient part thereof, to be applied to the extinguishment of the $1500, due
on simple contract.” 1Tt is, therefore, adjudged and ordered, that the judg-
ment of the said circuit court, in this case, be and the same is hereby
reversed and annulled, and it is further ordered, that the said cause be

remanded to the said circuit court, with directions to issue a wvenire facias
de novo.

*Tavror’s Lessee . MyERs. [*23

Land-law of Ohio.

The owner of a survey, made in conformity with his entry, and not interfering with any other
person’s right, may abandon his survey, after it has been recorded.

The proviso in the act of March 2d, 1807, § 1, which annuls all locations made on lands pre-
viously surveyed, applies to subsisting surveys ; to those in which an interest is claimed, not
to those which have been abandoned, and in which no person has an interest.

Turs cause was argued at the last term, by Doddridge and Scott, for the
plaintiff in error, and by Brush, for the defendant.

February 12th, 1822. Marsmarr, Ch. J., delivered the opinion of the
court.—This case comes on, upon two questions, certified by the circuit court
for the district of Ohio, in which the judges of that court was divided in
opinion. The following is stated as the case on which the question arose :

“The plaintiff’s claim is founded on an entry dated the 17th of February
1817, surveyed the 19th of February 1817, and on a patent founded thereon,
dated the 18th of July 1818, covering the premises in question. The defend-
ant showed that the plaintiff, on the 27th of February 1797, made an entry
on the premises in question, on another warrant, surveyed the *same
the 15th of April 1797, and recorded the plat, on the 20th of June of
of the same year. That before making the entry on which his patent is
founded, he had withdrawn his said first entry and survey, by a marginal
note on the record thereof, made on the surveyor’s book (if a survey so
circumstanced, could be so withdrawn), and located the warrant elsewhere.
The parties further agreed, that such withdrawals were customary, ever
since the year 1799.”

The questions are, 1. Can the owner of a survey, made in conformity

[*24
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with his entry, and not interfering with any other person’s right, abandon
his survey after it has been recorded? 2. Can the defendant, upon these
facts, protect himself, at law, under the act of congress, passed on the 2d of
March 1807, entitled ; “an act to extend the time for locating Virginia mil-
itary warrants, for returning surveys thereon to the office of the secretary
of the department of war, and appropriating lands, for the use of schools in
the Virginia military reservation, in lieu of those heretofore appropriated ;”
and the several subsequent acts on the same subject ?

The military warrants, to which these questions refer, originate in the
land-law of Virginia. The question, whether a warrant, completely executed
by survey, can be withdrawn, and so revived by the withdrawal, as to be
located in another place, has never, so far as is known, been decided in the
courts of that state. In Kentucky, where the same law governs, *it
has been recently determined, that a warrant once carried into survey,
with the consent of the owner, cannot be re-entered and surveyed in any
other place. In Ohio, it is not understood, that the question has been decided.

The first question, however, does not involve the right of the owner of
a warrant, which has been surveyed, to enter and survey it elsewhere ; but
his right to abandon it entirely. It draws into doubt, the right of an indi-
vidual, to refuse to consummate a title once begun.

In this respect, no coercive principle is to be found in the act. An entry
is forfeited, if not surveyed within a limited time. A survey is forfeited,
if not returned to the land-office by a specified time. In these cases, the
right of abandonment is recognised. An individual may abandon his survey,
by not returning it to the land-office within the time prescribed by law.
Why may he not abandon it, by any other unequivocal act? This is not
prescribed as a single mode by which a right is to be exercised ; but is
annexed as a penalty for not proceeding to complete a title. The legislature
determined, that no man should be allowed to lock up land from others,
without such an appropriation as would subject it to the common burdens
of society. He was at liberty to perfect his title, or to lose it ; but was
required to do the one or the other.

It seems to be an ingredient in the character of property, that a person
who has made some advances towards acquiring it, may relinquish i,
provided, the rights of others be not affected by such relinquishment.
sop1  This general principle derives great strength from usage which has

4 prevailed among these military surveys. The case states, that it has
been customary, ever since the year 1799, to withdraw surveys, after they
have been recorded. The place surveyed has, of course, been considered
as having again become vacant, and has been appropriated by other
warrants, which have been surveyed and carried into grant. It would
be a serious mischief, the extent of which cannot be calculated, to declare
these grants void. No sabject requires to be treated with more delicacy
than the land titles of a country, where a law has been explained by
usage. Upon the general principle which has been stated, and upon the
custom of the country in this respect, the court is of opinion, tha,’c the owner
of a survey, under the circumstances stated in the first question, may aban-
don it ; but by doing so, he will not cancel the rights of others.

If the plaintiff was at liberty to withdraw his survey, the defendant could
not protect himself, under the act of congress, to which the second question

12
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refers. The proviso of that act, which annuls all locations made on lands
previously surveyed, applies to subsisting surveys, to those in which an
interest 1s claimed ; not to those which have been abandoned, and in which
no person has an interest. A certificate is to be given in conformity with
these principles.

CerTIFicATE.—This cause came on to be heard, on the facts agreed by the
parties, and on the question on which the judges of the circuit court were
*divided, and was argued by counsel : on consideration whereof, this o
court doth order, that it be certified to the ecircuit court of the United [
States for the district of Ohio : 1. That the owner of a survey, made in con-
formity with his entry, and not interfering with any other person’s right,
may abandon his survey, after it has been recorded : 2. That the defendant,
on the facts stated in the case, cannot protect himself at law, under the act
of congress, passed the 2d of March 1807, entitled, “an act to extend the
time for locating Virginia military warrants, for returning surveys thercon
to the office of the secretary of the department of war, and appropriating
lands for the use of schools in the Virginia military reservation, in lieu of
those heretofore appropriated,” and the several subsequent acts on the same
subject.

GrEEN ». W ATKINS.
Leal action.— Writ of right.

In a writ of right, the tenant cannot give in evidence the title of a third person, with which he
has no privity, unless it be for the purpose of disproving the demandant’s seisin.

Therefore, where the demandant proves an actual seisin, by a pedis possessio, the tenant cannot
be permitted to prove a superior outstanding title, since it does not disprove the demandant’s
seisin,

But where the demandant relies for proof of seisin, solely upon a constructive *actual seisin %98
in virtue of a patent from the state, of vacant lands, the tenant may show that the [72
land has been previously granted by the state, for that divests the title of the state, and dis-
proves the demandant’s constructive seisin,

A writ of right brings into controversy only the titles of the parties to the suit, and is a compari-
son of those titles ; and either party may, therefore, prove any fact which defeats the title of
the other, or shows it never had a legal existence, or has been parted with.

The case of Green v. Liter, 8 Cranch 229, commented on and explained.

Error to the Circuit Court of Kentucky.

February 5th, 1822. This cause was argued by Montgomery, for the
plaintiff in error, and by B. Hardin, for the defendant.

February 12¢h. Svory, Justice, delivered the opinion of the court.—
The record in this case presents a great variety of facts, out of which several
important questions have arisen ; but as the merits of the cause may, in the
opinion of the court, be completely disposed of by the decision of a single
point, the facts which illustrate that point will alone be mentioned.

This is a writ of right, originally brought by the plaintiff in error, against
the defendant in error, to recover a certain tract of land, in Kentucky,
described in the writ. Issue being joined on the mere right between the
parties, the demandant, to sustain his suit, gave in evidence a patent of the
land in question, granted to him by the Commonwealth of Virginia, and
dated the 28th day of January 1784, and offered proof of the boundary. But
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he offered no preof, other than his patent, that he was ever seised of the
. land in question. According to the decision *of this court, in Green
*29] ; X
v. Liter (8 Cranch 229), a patent of vacant lands of the state con-
veys to the grantee a constructive actual seisin, sufficient to maintain a writ
of right ; and therefore, the demandant in this case entitled himself prind
Jacie, upon this evidence, to a recovery. Torebut this conclusion, the tenants
offered in evidence, as well for the purpose of proving title in themselves,
as to show that the demandant was never seised of the premises, certain
patents from the commonwealth of Virginia, which included the premises,
to wit, a patent of John Lewis and Richard May, dated the first of June
1782 ; a patent to Edmund Eggleston, dated the same day and year; and a
patent to John Gratton, dated the same day and year; and a patent to
Isham Watkins of the same date: under which patents, the tenants endeav-
ored to derive, by mesne conveyances, a good title to themselves, in sev-
eralty. To the regularity of the title of the tenants, so derived, the demand-
ant took several objections, which were overruled by the court, and the
conveyances were admitted in evidence ; and if, in point of law, the patents
so offered in evidence by the tenants were admissible, for the purpose of
showing that the demandant never had any constructive actual seisin in the
premises, which was the only seisin on which he relied, the regularity of
these mesne conveyances to the tenant becomes wholly immaterial, since, if
these patents were still outstanding in strangers, they would, if admissible,
all establish the same defect of seisin in the demandant. The question, then,
307 which meets us at the threshold of this cause is, whether it *be com-
"4 petent for the tenants in a writ of right, where the demandant shows
no seisin by a pedis possessio, but relies wholly on a constructive actual
seisin, in virtue of a patent of the land, as vacant land, to disprove that con-
structive seisin, by showing that the state had previously granted the same
land to other persons, with whom the tenants claim no privity. In other
words, whether the tenants can set up title and seisin in a stranger, to dis-
prove the seisin of the demandant: and upon the fullest consideration, we
are all of opinion, that they may. The reasoning on which our opinion is
founded, is this: the mise joined in a writ of right, necessarily involves the
titles of both parties to the suit, and institutes a comparison between them.
It 1s, consequently, the right of each party, to give any fact in evidence,
which destroys the title of the other; for the question in controversy is,
which hath the better mere right to hold the demanded premises. It has
been already decided by this court, and is, indeed, among the best estab-
lished doctrines of the common law, that seisin in deed, either by possession
of the land, and perception of profits, or by construction of law, is indis-
pensable to enable the demandant to maintain his suit. The tenant may,
therefore, show in his defence, that the demandant had no such actual seisin;
for the seisin of the freehold by the tenant, which is admitted by the bring-
ing of the suit against him, is a suflicient title for the tenant, until the
demandant can show a better title. The tenant may thus defeat the demand-
ant, by proving that he never had any such seisin in deed ; or, if he once
had it, that he has parted with *his whole estate, by a conveyanc
competent to convey, and actually conveying it.
To apply this doctrine to the present case. The demandant here relies
not on a seisin in deed, by a pedis possessio, but on a seisin in deed, by con-
14
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struction of law, in virtue of his patent. If the land included in the grant
belonged, at the time of the conveyance, to the state, and was vacant, upon
the principles already asserted by this court, it conveyed, by operation of
law, a seisin in deed to the demandant. But if the state had already granted
the land by a prior patent, it was already, upon the same principles, in the
adverse seisin of another grantee, and, consequently, the patent to the
demandant could not convey either title or seisin. It is, therefore, manifest,
that for this purpose, to disprove the seisin of the demandant, the tenants
in this case were entitled to introduce the four patents above stated (even
if they failed to establish a privity of estate in themselves), since these
patents were all prior to that of the demandant, included the land, and, if
admitted, would show, that the seisin in deed, by mere construction of law
upon the grant of his patent, never had a real existence.

It has been supposed, however, at the bar, that the case of Green v.
Liter establishes a different doctrine on this point. In our opinion, that case
does not justify any such conclusion ; and certainly, was not understood by
the court to require it. It will be recollected, that the case of Green v.
Liter came before this court upon a division of opinion of the judges of
the eircuit court upon certain questions *of law, stated in the record. |,
To those questions, in the form in which they were stated, and to B
those questions only, could the opinion of this court properly extend. In
answer to the fifth question, which involved the inquiry, whether actual
seisin, or, as it is commonly expressed, seisin in deed, is necessary to main-
tain a writ of right, and whether a patent from the state, of its vacant lands,
conferred, by construction of law, a seisin in deed to the grantee, this court
expressed an unhesitating opinion in the affirmative, on both points. It fol-
lows, therefore, by necessary inference from this doctrine, that the tenant
may disprove the demandant’s seisin in deed, by any evidence competent for
this purpose ; and if he succeeds in establishing the fact, the demandant
must fail in his suit. That the proof of a prior patent of the same lands to
another person, would be sufficient for this purpose, in a case where the
demandant relied exclusively upon a constructive seisin in deed, in virtue of
the grant of his patent, has been already asserted. The eighth question
propounded to the court, in G'reen v. Liter, is that, however, upon which
the difficulty at the bar has arisen. It is in these words: ¢ Can the defend-
ant defend himself by an older and better existing title than the demand-
ant’s in a third person ?’ Now, it is material to consider, that this question
does not purport to inquire whether the tenant may disprove the demand-
ant’s seisin, in a writ of right ; nor does it purport to inquire whether the
tenant may not show that the demandant has no title, or a title defective in
point of legal operation. It supposes, that the demandant has a *title r4g3
per se, sufficient for a recovery, and then asks if a better title may be L
shown in a third person, to defeat such recovery. The answer of the court
is in the following words: “we are of opinion, that a better subsisting
adverse title in a third person is no defence in a writ of right. That writ
})rings into controversy only the mere rights of the parties to the suit.” It
1s most manifest, that in this answer, the court proceed upon the supposition,
that the demandant has, primd facie, a good title, upon which he may main-
tain his suit ; and that he has established a seisin, sufficient, in point of law,
to entitle him to a recovery. And the point then is, whether a superior
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adverse title and seisin in a stranger, can be given in evidence, to dispute
such recovery. The very reason assigned againt the admission of such evi-
dence, shows the understanding of the court to be precisely what we now
assert. It cannot be admitted, because a writ of right does not bring into
controversy the right of the demandant as against all the world, but the
mere right of the parties to the suit. But it does bring into controversy the
mere right between these parties ; and if so, it, by consequence, authorizes
either party to establish, by evidence, that the other has no right whatsoever
in the demanded premises ; or that his mere right is inferior to that set up
against him.

If, in the case at bar, the demandant had established an actual seisin, by
occupation of the land, and taking the esplees, the case would then have
presented precisely the point which was understood to be presented in G'reen
el v, ther, and from the opinion glven in that case, on that point,

“*1 there is not the shghtest inclination in this court to depart. We
think, that the decision in the present case may well be made upon the
principles which have been already expounded, without, in any degree,
breaking in upon the doctrines of that case.

If we are right in this view of the subject, it is unnecessary to enter into
a minute examination of the points made in the court below, since the evi-
dence which was objected to, was, under the circumstances of the case,
clearly admissible, for the purpose of disproving the seisin of the demand-
ant. As to the instructions prayed for by the demandant, at the close of
the evidence, and refused by the court, and as to the instructions actually
given by the court, to the jury, it does seem necessary to pass them in
minute review. Several of them turn altogether upon the deduction of title
by the tenant, from the original patentee, whose patents they set up in
defence. And as to the others, they may-be disposed of, by the single
remark, that no error kas been shown by them, in the argument here, and
no error is perceived by the court.

Judgment affirmed.

*35] *Pacr’s Administrators ». BANK oF ALEXANDRIA.

Promissory notes.— Presumption of foct.

A Dbill or note is primd facie evidence, under a count for money had received, against the drawer
or indorser.!

But the presumption that the contents of the bill or note have been received by the party sued,
and {or the use of the plaintiff, may be rebutted by circumstances ; and a recovery cannot be
had, in such a case, where it is proved, that the money was actually received by another party.

Error to the Circuit Court of the District of Columbia, for the county of
Alexandria. This was an action of assumpsit, brought by the defendants in
error, the Bank of Alexandria, against the plaintiffs in error, the adminis-
trators of William Byrd Page, deceased.

The declaration contained two counts. The first was on a promissory

! Brown ». Noyer, 2 W. & M. 75 ; Heckscher Rathbone, 5 Wend. 490 ; Smith ». Van Loan,
v. Binney, 3 Id. 834 ; Bank of Alexandria ». 16 Id. 659 ; Black v. Caffe, 7 N. Y. 281; Ben-
Wilson, 2 Cr. C. C. 5; Stone ». Lawrence, 4 Id.  jamin ». Tillman, 2 McLean 213; Frazer .
11 ; Hughes . Wheeler, 8 Cow. 77 ; Olcott ». Carpenter, Id. 235.
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note, which was set forth, as made by William Hodgson, and payable on
demand, to the intestate, Page, who indorsed it to the Bank of Alexandria,
where it was discounted, and the money paid to Hodgson. In support of
this count, a note was given in evidence, drawn by Hodgson, in favor of,
and indorsed by, Page, payable fifty-four days after date. The other counts
were for money lent and advanced by the plaintiffs below to the intestate,
Page, and for money had and received by him for their use. Evidence was
also given, to show that the bank had *used due diligence in demand- r4,,
ing payment of the maker, and in giving notice of non-payment to L
the indorser ; and that Page, in his lifetime, frequently promised the bank
payment of the note, after it became due. Judgment was given for the
plaintiffs below, on a demurrer to the evidence, and the cause was brought
to this court by writ of error.

February 8th, 1822. This cause was argued by Swann and ZLee, for
the plaintiffs in error, citing Sheehy v. Mandeville, 7 Cranch 209 ; 1 H. BL
602 ; Irencl’s Administrator v. Bank of Columbia, 4 Ibid. 141 ; 2 H. Bl. 609;
Mackie v. Davis, 2 Wash, 219 ; Goodall v. Stuaré, 2 Hen. & Munf. 105 :
and by Zaylor, for the defendants in error, citing Zatlock v. Harris,3 T. R.
174 ; 3 Burr. 1516 ; 2 Wash. 233, 265 ; 6 Munf, 392 ; 5 Cranch 144 ; Ibid.
49 ; 1 Ibid. 290.

February 14th. LivingsTox, Justice, delivered the opinion of the court,
and after stating the case, proceeded as follows :—Whether due diligence
were used by the holder of the note, is immaterial now to inquire, as this
court is of the opinion, that a note payable any number of days after date,
could not be applied to a count describing it as one payable on demand.

The only remaining question is, whether this note were sufficient proof
of the count for money lent and advanced, and for money had and received.
There are, certainly, cases in which a promissory note, or an indorsement of
such note, may be offered in *evidence, against the maker or indorser,
under a count of this nature, and if unconnected with other circum-
stances, may be sufficient proof, in itself, to charge the defendant. This
proceeds on the ground, that such note warrants a fair presumption or infer-
ence, that the maker or indorser has received the contents of such note.
But the court is not satisfied, that, in this case, the mere production of this
note was sufficient proof of Page’s having borrowed money of the bank, or
of his having received moneys for their use. Although a note or an indorse-
ment be primd facie evidence of a receipt of money from the holders, by
the maker or indorser, yet, when all the other testimony in the cause pro-
duced by the plaintiffs themselves, shows unequivocally, that the money
for which the note was made, was paid, not to the indorser, but to the
maker himself, and for his sole use, the presumption arising from the mere
act of indorsement is destroyed, and the party, in such case, ought not to
be permitted to abandon his count on the written contract of the party, and
apply it to the general money counts. It is admitted or proved, that this
Was a note made and indorsed for the accommodation of Hodgson, and
that this fact was known to the directors of the bank, who received and dis-
counted it as such, and for his sole use, and that he, and not Page, received
the avails thereof. What pretence, then, is there, that this money was lent
to Page, or that he received it for the use of the bank ?

7 Waear.—2 17
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There was also proof in the cause, that ¢ Page, in his lifetime, frequently
promised the bank payment of the said note, after it became due.” This
*38] promise *mus.t be I:egarded as applying exclugively to the note which

was offered in evidence, and was payable in fifty-four days after
date : and if that note had been declared on,its influence on the cause would
deserve serious consideration ; but it cannot be used in support of the other
count, for the testimony, in terms, confines this promise to payment of the
note, and says not a word of his undertaking to repay the money which
the bank had loaned to him, or which he had received for their use.

The opinion of the court then is, that the bank can only recover from
the administrators of Page, if at all, on his indorsement ; but that, having
set forth the note incorrectly, and there not being sufficient evidence to sup-
port the second count, the present action cannot be sustained. The judg-

ment of the circuit court is, therefore, reversed ; and judgment is to be
entered for the defendants below.

Judgment reversed.

Ex parte Kearney,

Habeas corpus.

This court has authority to issue a Aabeas corpus, where a person is imprisoned under the warrant
or order of any other court of the United States.!

But this court has no appellate jurisdiction in criminal cases, confided to it by the laws of the
United States, and cannot revise the judgments of the circuit courts, by writ of error, in any
case where a party has been convicted of a public offence.?

*397 *Hence, the court will not grant a habeas corpus, where a party has been committed

1 fora contempt adjudged by a court of competent jurisdiction.

In such a case, this court will not inquire into the sufficiency of the cause of commitment.3

The case of Crosby, Lord Mayor of London, 38 Wils. 188, commented on, and its authority con-
firmed.

February 9th, 1822. Jones moved for a habeas corpus to bring up the
body of John T. Kearney, now in jail, in the custody of the marshal, under
a commitment of the Circuit Court for the the District of Columbia, for an
alleged contempt. The petition stated, that on the trial of an indictment in
that court, the petitioner was examined as a witness, and refused to answer
a certain question which was put to him, because he conceived it tended
materially to implicate him, and to criminate him as a particeps créminis.
The objection was overruled by the court, and he having persisted in refus-
ing to answer the question, was committed to jail for the supposed con-
tempt ; and for no other cause.

Jones, for the petitioner, now argued : 1. That this court has power to
issue the writ of Aabeas corpus in every case where the personal liberty of
the citizen is restrained, under the judicial authority of the Union. The
jurisdiction is settled by a uniform series of decisions: It had been exer-

! See note to Bollman’s Case, 4 Cranch 75. void. Ex parte Reed, 100 U. S. 23. And see

2 A writ of habeas corpus cannot be made
to perform the functions of a writ of error; to
warrant the discharge of the petitioner, the
gentence under which he is held, must be not
merely erroneous and voidable, but absolutely

18

Ex parte Milligan, 4 Wall. 2 ; Ex parte Yerger,
8 Id. 85 ; Ex parte Lange, 18 Id, 163.

3 8. p. New Orleans v. Steamship Co., 20
Wall. 887: Hayes v. Fischer, 102 U, 8. 121
Williamson’s Case, 26 Penn. St. 9.
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cised in a case of treason (United States v. Hamilton, 3 Dall. 17); in a
case where the warrant of commitment was defective, in not showing a good
cause *certain, on oath or aflirmation (Zx parte Burford, 3 Cranch 0
448); and, at last, the case of Bollman & Swartwout (4 Ibid. 75) [
settled the power of the court to be universal, and co-extensive with the
general judicial power of the Union.

2. He insisted, that a fit case was made out to justify the exercise of the
jurisdiction upon the present application. The jurisdiction of this court
cannot depend upon the nature of the commitment by the other court. The
writ of habeas corpus is a writ of right, and the nature and grounds of the
commitment are to be looked into, on the return. This court must have
power to issue the writ, where an inferior court commits even for a con-
tempt ; because if the process of contempt be a branch of criminal judica-
ture, considered as a punishment for an offence, this court has authority to
control all inferior courts and magistrates. In England, the court of com-
mon pleas, although a tribunal of original and ecivil jurisdiction only, has,
from the earliest times, exercised the authority of issuing the writ of Zabeas
corpus to inquire into the cause of commitments by other jurisdictions.
Wood’s Case, 38 Wils. 178 ; Skrogges v. Coleskil, Dyer 175 ; 4 Inst. 290;
Bushell’s Case, Sir T. Jones 12 ; 2 W. Bl 745 ; 2 Hale’s P. C. 144 ; Moore
838; 1 Hale P. C. 399, 406, 446.

Swann (District-Attorney), contrd, admitted, that this court had a gen-
eral power of issuing the writ of habeas corpus ad subjiciendum to all the
other *courts and officers of the United States, but insisted, that this _,
was not a case in which the court could exercise the authority. [
Because the circuit court for the district of Columbia was an inferior tri-
bunal, it did not, therefore, follow, that an appeal lies to this court from its
judgment in criminal cases. This court has no appellate jurisdiction in
criminal cases. It can only revise the decisions of the circuit court, in such
cases, where there is a certificate of a division of opinion of the judges below.
Here, there was no doubt, the court had jurisdiction of the case in which
the party was committed for refusing to answer a question put to him, and
which the court had determined he was bound to answer. The court cannot
revise the principal case by an appellate process, neither can it revise that
which has incidentally arisen out of it. Every court of justice must have a
discretionary power of punishing contempts ; and if an appeal were allowed
upon every interlocutory judgment of this sort, there would be the greatest
possible embarrassment and confusion,

February 25th. Story, Justice, delivered the opinion of the court, and
after stating the case, proceeded as follows :—Upon the argument of this mo-
tion, two questions have been made: first, whether this court has authority to
ssue a habeas corpus, where a person is in jail, under the warrant or order
of any other court of the United States; secondly, if it have, whether, upon
the facts stated, a fit case is made out, to justify the exercise of such an
authority.

*As to the first question, it is unnecessary to say more, than that
the point has already passed in rem judicatam in this court. In the
Case of Bollman and Swartwout (4 Cranch 75), it was expressly decided,
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upon full argument, that this court possessed such an authority, and the
question has ever since been considered at rest.

The second point is of much imore importance. It is to be considered,
that this court has no appellate jurisdiction confided to it in criminal cases,
by the laws of the United States. It cannot entertain a writ of error, to
revise the judgment of the circuit court, in any case where a party has been
convicted of a public offence. And, undoubtedly, the denial of this authority
proceeded upon great principles of public policy and convenience. If every
party had a right to bring before this court every case, in which judgment
had passed against him, for a crime, or misdemeanor or felony, the course of
justice might be materially delayed and obstructed, and in some cases,
totally frustrated. If, then, this court cannot directly revise a judgment
of the circuit court in a eriminal case, what reason is there to suppose, that
it was intended to vest it with the authority to do it indirectly ?

It is also to be observed, that there is no question here, but that this com-
mitment was made by a court of competent jurisdiction, and in the exercise
of an unquestionable authority. The only objection is, not that the court
acted beyond its jurisdiction, but that it erred in its judgment of the law
applicable to the case. If, then, we are to give any relief in this case,
*it is by a revision of the opinion of the court, given in the course of
a eriminal trial, and thus asserting a right to control its proceedings,
and take from them the conclusive effect which the law intended to give
them. If this were an application for a habeas corpus, after judgment on
an indictment for an offence within the jurisdiction of the circuit court, it
could hardly be maintained, that this court could revise such a judgment,
or the proceedings which led to it, or set it aside, and discharge the pris-
oner. There is, in principle, no distinction between that case and the pres-
ent ; for when a court commits a party for a contempt, their adjudication
is a conviction, and their commitment, in consequence, is execution ; and so
the law was settled upon full deliberation, in the case of Brass Crosby,
Lord Mayor of London (3 Wilson 188).

Indeed, in that case, the same point was before the court as in this. Tt
was an application to the court of common pleas for a kabeas corpus, to
bring up the body of the Lord Mayor, who was committed for contempt by
the House of Commons. The habeas corpus was granted, and upon the
return, the causes of contempt for which the party was committed, were set
forth. It was argued, that the House of Commons had no authority to com-
mit for a contempt ; and if they had, that they had not used it rightly and
properly, and that the causes assigned were insufficient. But the whole
court were of opinion, that the House of Commons had a right to commit
for a contempt; and that the court could not revise its adjudication. TLord
*441 Chief Justice De GrEY, on *that occasion said, “ when the House .of

“*1 Commons adjudged anything to be a contempt, or a breach of priv-
ilege, their adjudication is a conviction, and their commitment, in conse-
quence, is execution ; and no court can discharge on bail, a person that is
in execution by the judgment of any other court. The House of Commons,
therefore, having an authority to commit, and that commitment being an ex-
ecution, what can this court do? It can do nothing, when a person is in
execution by the judgment of a court having a competent jurisdiction. In
such a case, this court is not a court of appeal.” Again, “the courts of K.
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B. or C. B. never discharged any person committed for a contempt, in not
answering in the court of chancery, if the return was for a contempt. If
the admiralty commits for a contempt, or one be taken upon excommunicato
capiendo, this court never discharges the persons committed.” Mr. Justice
BracksToNE said, “all courts, by which I mean to include the two Houses
of Parliament, and the courts of Westminster Hall, can have no control in
matters of contempt. The sole adjudication of contempt, and the punish-
ment thereof, belongs exclusively, and without interfering, to each respec
tive court. Infinite confusion and disorder would follow, if courts could, by
writs of habeas corpus, examine and determine the contempt of others.”

So that it is most manifest, from the whole reasoning of the court in this
case, that a writ of habeas corpus was not deemed a proper remedy, where a
party was committed for a contempt by a court of competent *juris- [*45
diction ; and that, if granted, the court could not inquire into the
sufficiency of the cause of commitment. If, therefore, we were to grant the
writ in this case, it would be applying it in a manner not justified by prin-
ciple or usage ; and we should be bound to remand the party, unless we were
prepared to abandon the whole doctrine, so reasonable, just and convenient,
which has hitherto regulated this important subject. We are entirely satis-
fied, to administer the law as we find it, and are all of opinion, that, upon
the facts of this case, the motion ought to be denied.

The argument of inconvenience has been pressed upon us with great
earnestness. But where the law is clear, this argument can be of no avail ;
and it will probably be found, that there are also serious inconveniences on
the other side. 'Wherever power is lodged, it may be abused ; but this forms
no solid objection against its exercise. Confidence must be reposed some-
where ; and if there should be an abuse, it will be a publie grievance, for
which a remedy may be applied by the legislature, and is not to be devised
by courts of justice. Thisargument was also used in the case already cited,
and the answer of the court to it is so satisfactory, that it would be useless
to attempt any further refutation.

Upon the whole, it is the opinion of the court, that the motion be
overruled.

Writ denied.(a)

(a) See Anderson v. Dunn, 6 Wheat. 204,! where it was determined, that an action
could not be maintained against the sergeant-at-arms of the house of representatives
for imprisoning the plaintiff on a warrant for a contempt adjudged by the house.
Sec also the case of J. V. N. Yates, 4 Johns. 817; Yates v. Lansing, 9 Id. 895 ; Yates
v. People, 6 Id. 837 ; Burdett v. Abbott, 14 East 1; s. c. 5 Dow 165.

! But see note to that case, which was overruled in Kilbourn ». Thompson, 103 U. 8. 168.
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*BayLEY ». GREENLEAF and others.

Vendor’s lien for purchase-money.

The vendor of real property, who has not taken a separate security for the purchase-money, has a
lien for it, on the land, as against the vendee and his heirs.!

This lien is defeated by an ahen.mon to a bond fide purchaser, without notice; nor can it be
asserted against ereditors holding under a bond fide conveyance from the vendee

Queere? Whether the lien can be asserted against the assignees of a bankrupt, or other creditors
coming in under the purchaser, by act of law ?

The dictum of Sugden in his Law of Vendors 364, examined and questioned.?

Arprar from the Circuit Court for the district of Columbia. This suit
was brought by the appellant, in the circuit court for the county of Wash-
ington, for the purpose of subjecting a tract of land, lying within that
county, which was sold by the plaintiff, Bayley, to the defendant, Greenleaf,
to the payment of so much of the purchase-money as still remained due.

It appeared by the proceedings in the cause, that in the year 1792,
William Bayley purchased from William B. Worman, *the land
which is the subject of this suit, which he afterwards sold to James
Greenleaf, to whom the title was made by Worman. A bond was given
by Greenleaf to Bayley, for the purchase-money, which, in March 1796, was
surrendered to Greenleaf, on his accepting bills drawn in favor of Clement
Biddle, for its amount. Some of these bills were alleged to be unpaid, and
were produced by the plaintiffs.

On the 30th day of September 1796, James Greenleaf, being then greatly
indebted, conveyed sundry estates, and among others, the land in contro-
versy, to George Simpson, in trust for the security of Edward Fox, who had
entered into engagements for the said Greenleaf to a very large amount.
The deed was also made to secure the said Fox for any further advances he
might make to, or engagements he might enter into, on account of the said
Greenleaf.

On the 23d of March 1797, George Simpson conveyed thisland to the
defendants, Pratt, Francis and others, as trustees, for the uses and purposes
mentioned in the deed from Greenleaf and Simpson. On the 26th of June
1797, a general deed was made to the same persons, by Robert Morris, John
Nicholson and the said James Greenleaf, conveying to them the property
mentioned in the deeds of the 30th September 1796, and of the 23d of March
1797, with an immense mass of other property, for the payment of debts
to a very great amount due from the said Morris, Nicholson and Green-
leaf, which were enumerated in the said deed.

Some doubts having been entertained respecting the recording of these
487 deeds, an attachment was sued *out by the trustees against the said

1 Greenleaf, in the county in which the said lands then lay, on which
judgment was obtained, on the 8th of February 1798; and on the 28th day
of the same month, the land was sold under the judgment, purchased in for

*47]

! Where a deed of land shows upon its face,
that the purchase-money is unpaid, a purchaser
from the grantee takes subject to the vendor’s
lien, unless it has been waived. Cordova v.
Hood, 17 Wall. 1, and cases there cited. The
1aking of a note, with surety, is primd focie,
bat not conclusive, evidence of a waiver of
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the vendor’s lien, Ibid. And see Fish ». How-
land, 1 Paige 20 ; Vail ». Foster, 4 N. Y. 12;
Fisk ». Potter, 2 Keyes 64 ; . Brown ». Gilman,
4 Wheat. 255.

2 See mnotes to Perkins’s edition of Sugden
on Vendors, p. 681.
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the trustees, and afterwards conveyed to them, to the same uses and trusts
as had been expressed in the original conveyance, by deed dated in 1803.

In March 1798, James Greenleaf took the benefit of the insolvent law of
the state of Pennsylvania ; and in November of the same year, he was also
discharged under the insolvent law of the state of Maryland. In November
1803, he was declared a bankrupt, under the laws of the United States.
The plaintiff, William Bayley, also became a bankrupt, under the laws
of the United States, in July 1802.

The trustees alleged they had contracted to sell the land in controversy
to James Greenleaf ; but that he had not paid the purchase-money, in con-
sequence of which they retained the legal title. This suit was brought in
the year 1812, by William Bayley, and by James S. Morrell, as trustee for
the creditors of the said Bailey, and executor of the original assignee of the
bankrupt, who was dead.

February 11th, 1822. Law and Key, for the appellants, insisted, that
they had an equitable, subsisting, unwaived lien upon the lands sold to the
defendant Greenleaf, for the amount of the purchase-money. The law on
the subject has been settled by a long and uniform current of decisions.
The lien exists between vendor and vendee, and against subsequent pur-
chasers *from the vendee, with notice that the money remains unpaid, o
unless the parties, by some unequivocal act, waive the lien.(¢) It t
may also be asserted against purchasers, coming in by act of law, as assign-
ees of a bankrupt ; and against creditors claiming under a conveyance for
their benefit—they are considered as volunteers.(b) Nor has the lien, in
this case, been waived. Taking a covenant, bond or note, is no waiver of
the lien, if taken as a mode of payment, and not as a distinet security.(c)

Jones, contrd, contended, that under the circumstances of the present
case, the lien could not be asserted against creditors taking a bond fide con-
veyance from the vendee. 'This is not a case where the party comes in by
operation at law. A creditor, who takes a conveyance for the security of
his debt, stands in equal equity with one who pays his money, and is equally
a purchaser. The dictum of Sugden on this subject is not supported by the
adjudged cases in England, or in this country. Besides, the alleged debt
due from Greenleaf to Bailey, never attached any equitable lien to the land;
Worman, and not Bailey, standing in the relation of vendor, and the true
vendor being satisfied with the purchase-money.

February 18th. Marsuary, Ch. J., delivered the opinion of the court,
and after stating the facts, proceeded as follows :—*In opposition to
the claim of the plaintiffs, it is alleged by the defendants, that the
debt of Bailey has been discharged. As they have not succeeded in sup-
porting this allegation, it will be necessary to inquire, whether, in such a
case as this, the plaintiffs can assert a lien on the lIand sold by Bayley to
Greenleaf, for so much of the purchase-money as remains due.

[*50

(@) Brown o. Gilman, 4 Wheat. 255, and cases collected in note @ ; Id. 292, 297.

() Sugd. on Vend. 364, and the cases there cited; 2 Madd. Ch. 103 ; Chapman .
Tanner, 1 Vern. 267.

(¢) Sugd. on Vend. 353; 1 Sch. & Lef. 105.
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It is contended for the defendants, that as the legal title to the estate
was never in Bayley, he never had a lien upon it for the purchase-money.
Upon this point, some difference of opinion exists in the court ; and we pass
it over, without positively deciding it, for the purpose of inquiring, whether
Bayley, supposing him entitled to the same rights as a vendor of the legal
title, has now a lien on the estate for the purchase-money.

That a vendor, who has taken no other security for the purchase-money,
retains a lien for it on the land, as against the vendee or his heirs, seems to
be well settled by the English decisions. It is equally well settled, that this
lien is defeated, by an alienation to a purchaser, without notice. How far it
may be asserted against creditors, seems not so well settled, and constitutes
the subject of inquiry in this case. The lien asserted by the vendor is not
disclosed by any information given by a record. In Chapman v. Tanner
(1 Vern. 267), the Lord Keeper said, “in this case, there is a natural equity
that the land should stand charged with so much of the purchase-money
as was not paid, and that, without any special agreement for that purpose.”
In the case cited from 1 Bro. C. C. 420, the Chancellor says, “a bargain
*and sale must be for money paid, otherwise it is in trust for the
bargainor. If an estate is sold, and no part of the money paid, the
vendee is a trustee ; then if part be paid, it is not the same as to that which
is unpaid.”

But whether the lien of the vendor be established as “a natural equity,”
or from analogy to the principle that in a bargain and sale, the bargainor
stands secised in trust for the bargainee, unless the money be paid, still it is
a secret invisible trust, known only to the vendor and vendee, and to those
to whom it may be communicated in fact. To the world, the vendee appears
to hold the estate, divested of any trust whatever; and credit is given to
him, in the confidence that the property is his own, in equity, as well as law.
A vendor relying upon this lien, ought to reduce it to a mortgage, so as to give
notice of it to the world. If he does not, he is, in some degree, accessary to
the fraud committed on the public, by an act which exhibits the vendee ag
the complete owner of an estate on which he claims a secret lien. It would
seem inconsistent with the principles of equity, and with the general spirit
of our laws, that such a lien should be set up in a court of chancery, to the
exclusion of bond fide creditors. The court would require cases in which this
principle is expressly decided, before its correctness can be admitted.

The counsel for the plaintiffs say, there are such cases; and cite the
dictum of Sugden, in his Law of Vendors, and the cases be quotes in sup-
port of the position. Mr. Sugden does indeed say, that persons coming
*in under the purchaser, by act of law, are bound by an equitable lien,
although they had no notice of its existence; and he adds, that
“creditors, claiming under a conveyance from the purchaser, are bound in
like manner as assignees, because they stand in the same situation as cred-
itors under a commission.” Mr. Maddock, who also recites the cases on
this subject, says, that the vendor has a lien on the estate sold, “as against
the vendee and his heir, and all persons claiming as volunteers, or purchasers
for a valuable consideration, with notice.” He adds, “nor does the bank-
ruptey of the vendee affect the lien of the vendor.” But he does not say,
with Sugden, that “creditors, claiming under a conveyance from the pur-
chaser, are bound in like manner as assignees.”
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This lien has not, we believe, been extensively recognised in the courts
of this country. In the case of Garson v. Green and others (1 Johns. Ch.
308), Mr. Chancellor KENT said, ¢ the vendor has a lien on the estate for the
purchase-money, while the estate is in the hands of the vendee ; and when
there is no contract that the lien, by implication, was not intended to be
reserved.” If the lien has, in any of the states, or in any court of the United
States, been sustained against creditors, the decision is unknown to us. This
is the first case in which the question, so far as respects creditors, has been
made in this court, and may form a precedent on a subject, of great interest
to the public. 'We have looked into the English authorities, for the purpose
of inquiring how far the principle has been firmly established in that
country.

*In Chapman v. Tanner (1 Vern. 267), the lien of the vendor was [%53
maintained against the assignees of a bankrupt. But in Fawell v. 3
Zeelis (Ambl. 724), the Lord Chancellor, speaking of that case, says, “it
appears by the register’s book, that the seller was to keep the title-papers till
he was paid. The court said, that a natural equity arose from his having
the deeds in his custody.” This explanation of the case of Chapman v.
Tanner lessens the weight of that case in support of the lien, not only as
against the assignees of a bankrupt, but as against the vendor himself, since
the retaining of the title deeds by the vendor is considered as equivalent to
an agreement for the preservation of the lien.

Fawell v. Heelis and others, reported in Ambler, was a suit to establish
the lien of the vendor against the trustees of an insolvent debtor. The
chancellor determined against the lien, because a receipt for the purchase-
money was indorsed on the deed, and a bond taken for it from the vendee.
“If,” said the court, “the vendor parts with the estate, and takes a security
for the consideration-money, there is no reason for a court of equity to
assist him against the creditors of the purchaser.” A doctrine, ascribed to
Lord ArsiEy, that creditors claiming under such a deed (a deed of an
insolvent debtor to trustees for his creditors) stand in the same situation as
creditors under a commission,” has been supposed to apply to the case now
before the court, and is cited by Mr. Sugden to support his general proposi-
tion, that “creditors, claiming under *a conveyance from the pur- (%54
chaser, are bound in like manner as assignees, because they stand in  *
the same situation as creditors under a commission.” It is uncertain, whether
this was said by the chancellor, as from himself, or with reference to the
arguments of counsel ; but if it be his dictum, it will not, we think, aid the
plaintiffs in the cause under consideration ; nor does it justify the broad and
general terms use by Sugden ; terms which have been probably understood
in a more extensive sense than he intended. A declaration, that creditors,
under a conveyance, and under a commission, are in the same situation as
regards the lien of the vendor, made in a case in which the decree was
against that lien, is not entitled to the respect which the same declaration
would claim, had the decree been made in favor of the lien. The chancellor
was against the lien, whether set up against assignees or trustees, and might
not, therefore, examine very accurately the sameness or the discrepancy of
the principles on which the two cases stood. Had he considered Chapman
V. Zanner as decided on the general principle, and not on its particular cir-
cumstances, it would have been necessary to inquire, whether the same prin-
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ciple applied to the case of Fuwell v. Heelis and others ; but not being of
that opinion, and being opposed to the lien, the inquiry became less neces-
sary.

Another consideration, entitled to great attention, is, that this déctum of
the chancellor, if it be one, is confined in terms to “such a deed” as was
then under his consideration. That was a deed made by an insolvent, after
-7 his insolvency, to trustees for his creditors. *This was, we suppose,

a deed made in pursuance of the statute ; and between a deed assign-
ing the estate of an insolvent, under the insolvent law, and a deed assigning
the estate of a bankrupt, under the bankrupt law, there is not, perhaps, much
difference. But it does not follow, that the same rule would be applied to
a conveyance made by the mere act of the party, for the security of one or
more creditors, or of creditors generally.

The case of Blackburn v. Gregson (1 Bro. C. C. 420) was also an attemnpt
to set up the lien of the vendor against the assignees of a bankrupt. In
that case, the general question of the existence of such a lien was argued at
bar, as one not yet finally settled ; and, although the inclination of the chan-
cellor’s mind seemed in favor of the lien, he made no decision on that point.
An issue was directed to try whether the conveyance was made to defeat
creditors, under the 13th Eliz., ch. 5, and the jury having found that it was
so made, the conveyance was set aside.

The question of lien appears to have remained still open; and in the
case of Nairn v. Prowse (6 Ves. jr. 752), it was still doubted, whether a
vendor who had taken the bond or note of the vendee for the purchase-
money, retained his lien on the land. That case was between a creditor,
who claimed under an equitable mortgage created by the deposit of a deed,
and the vendor, who had taken a deposit of stock to secure the payment of
the purchase-money. The court determined, that by taking the deposit
*56] of stock, he had *waived his lien; and, consequently, the question
between the creditor and vendor was not decided.

It does not appear ever to have been decided. We find no case in which
the naked question has been determined against the creditor. Could the
case of Chapman v. Tanner even be stripped of the circumstance that the
vendor retained the title papers in his hands, still, the assignees of a bank-
rupt are not understood, in England, to stand in the same situation with a
creditor, who is secured by a mortgage. In the case of Mitford v. Mit-
Jord (9 Ves. jr. 100), the master of the rolls says, “ between a particular
assignment for valuable consideration, and an assignment by operation of
law, such a distinetion has always been made, that the effect of the one is
not necessarily to be inferred from that produced by the other.” In the
same case he says, “I have always understood the assignment from the
commissioners, like any other assignment by operation of law, passed his
rights precisely in the same plight and condition as he possessed them.
Even where a complete legal title vests in them, and there is no notice of
any equity affecting it, they take subject to whatever equity the bankrupt
was liable to. This shows they are not considered purchasers for a valuable
consideration, in the proper sense of the words. Indeed, a distinction has
been constantly taken between them and a particular assignee, for a specific
consideration ; and the former are placed in the same class as voluntary
assignees and personal representatives.”
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Were it then completely settled, that the vendor retains his lien against
the assignees of a bankrupt, it *would not follow, that he would [*57
retain it against creditors holding under a bond fide conveyance from E
the vendee. To establish this principle, on the authority of adjudged cases,
the eourt would require cases in which the very point is decided. We have
seen no such cases. We have seen no case in which this lien has been sup-
ported against a judgment-creditor, against a mortgagee, or even against a
creditor charging an heir on the bond of his ancestor, in which he was
bound. The weight of authority is, we think, the other way. The lien of
the vendor, if in the nature of a trust, is a secret trust ; and although to be
preferred to any other subsequent equal equity, unconnected with a legal
‘advantage, or equitable advantage which gives a superior claim to the legal
estate, will be postponed to a subsequent equal equity, connected with such
advantage. This principle is laid down in Hargrave and Butler’s notes to
Co. Litt. 290 & ; and the case of Stanhope v. Earl Verney, decided in chan-
cery, in 1761, is quoted in support of it. (2 Eden 81.) That was the case of
an equitable mortgage, founded on the deposit of a deed for a term of years,
to attend the inheritance, with a declaration of the trust. This is a much
stronger case. It is an actual conveyance of the legal estate.

In the United States, the claims of creditors stand on high ground.
There is not perhaps a state in the Union, the laws of which do not make
all conveyances, not recorded, and all secret trusts, void as to creditors, as
well as subsequent purchasers without notice. To support the secret lien
of the vendor *against a creditor who is a mortgagee, would be to [#58
counteract the spirit of these laws. :

Decree affirmed, with costs.

Browpzer v. McARTHUR.

LRehearing.

This court will not grant a rehearing in an equity cause, after it has been remitted to the court
below, to carry into effect the decree of this court, according to its mandate.

February 21st, 1822. Doddridge, for the appellant, Browder, moved for
a rehearing in this cause, which is the same case that was determined at the
last term, and remitted to the court below to carry into effect the decree of
this court. (4 Wheat. 488.) It was now again brought before this court,
upon an appeal from the decree of the court below, entered according to the
mandate from this court. The appellant’s counsel now moved for a rehear-
ing upon the merits.(a)

Tre Courr denied the motion, being of opinion, that it was too late to
grant a rehearing in a cause, after it had been remitted to the court below,
to carry into effect the decree of this court, according to its mandate ; and
that a subsequent appeal from the circuit court, for supposed error in carry-
ing into *effect such mandate, brought up only the proceedings )
subsequent to the mandate, and did not authorize an inquiry into

the merits of the original decree.

Motion denied.

(2) He cited 2 Madd. Chan. 390; 3 P. Wms. 8; 2 Atk.439.
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Possession.— Disseisin.— Presumption.— Power.

Possession of land by a party, claiming it as his own in fee, is primd facie evidence of his owner-
ship and seisin of the inheritance.?

But possession alone, unexplained by collateral circumstances, which show the quality and ex-
tent of the interest claimed, evidences no more than the mere fact of present occupation by right.

But if the party be in, under title, and by mistake of law, supposes himself possessed of a less
estate than really belongs to him, the law will remit him to his full right and title.

It is a general rule, that a disseisor cannot qualify his own wrong, but must be considered as a
disseisor in fee.

But this rule is introduced only for the benefit of the disseisee, for the sake of electing his
remedy.

And it must also appear, that the party found in possession entered without right; for if his
entry were congeable, or his possession lawful, his entry and possession will be considered as
limited by his right.?

Presumptions of a grant, arising from the lapse of time, are applied to corporeal, as well as incor-
poreal hereditaments.

They may be encountered and rebutted by contrary presumptions, and can never arise, where
all the circumstances are perfectly consistent with the non-existence of a grant.?

A fortiori, they cannot arise, where the claim is of such a nature as is at variance with the
supposition of a grant.

In general, the presumption of a grant is limited to periods analogous to those of the statute of
limitations, in cases where the statute does not apply.

%6801 Where the statute applies, the presumption is not generally resorted to; *hut if the

4 circumstances of the case are very cogent, and require it, a grant may be presumed
within a period short of the statute.

Under the laws of Massachusetts and Connecticut, the power of an administrator to sell the real
estate of his intestate, under an order of the court of probates, must be exercised within a rea-
sonable time after the death of the intestate.

The case of such a power to sell is not within the purview of the statute of limitations of Connect-
icut, which limits all rights of entry and action to fifteen years after the title accrues ; but the
reasonable time within which the power must be exercised, is to be fixed by analogy to that
statute.

One heir, notwithstanding his entry as heir, may, afterwards, by disseisin of his co-heirs, acquire
an exclusive possession, upon which the statute will run, both against his co-heirs and against
creditors.

An heir may claim an estate by title distinet or paramount to that of his ancestor ; and if his
possession be exclusive, under such claim, against all other persons, until the statute period has
run, he is entitled to the protection of the bar.

ERrror to the Circuit Court of Connecticut. This was a suit instituted
by the defendants in error, against the plaintiff in error, in the court below.
The original action is commonly known in Connecticut by the name of an

land.

! Possession, with claim of title, is primd
JSacie evidence of seisin in fee. Carpenter v.
Weeks, 2 Hill 341 ; Hill ». Draper, 10 Barb.
454 ; Sparkman ». Porter, 1 Paine 457. If a
man having two titles, one defeasible, and the
other indefeasible, enter generally, the law ad-
judges that he entered under his better title.
Gardner ». Sharp, 4 W. C. C. 610. And
possession is presumed to be rightful, until
the contrary appear, and therefore, adverse to
thetitle of any other claimant. Stark . Starr,
1 Sawyer 15. So, if there be a concurrent pos-
session, the law adjudges the rightful posses-
sion to him who has the lawful title to the
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Mather ». Trinity Church, 8 S. & R. 509.

? Bradstreet v. Huntingdon, 5 Pet. 445,

3s. p. Blight 2. Rochester, post, p. 535 ; Still-
man v. White Rock Manufacturing Co.. 8 W. &
M. 539; Ransdale v. Grove, 4 McLean 282 ;
Baird ». Wolf, Id. 549.

* Roberts . Moore, 8 Wall. Jr. C. C. 292.
But to give title to one of several co-heirs, under
the statute, there must be an actual ouster and
disseisin, by some plain, decisive and unequivocal
act, hostile to his co-heirs. Forward v. Deitz,
32 Penn. St. 69. s. ». Miller’s Appeal, 8 Grant
(Pa.) 247; Kathan v. Rockwell, 16 Hun 90.
And see Millard ». McMullin, 69 N. Y. 845,
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action of disseisin, and is a real action, final upon the rights of the parties,
and in the nature of a real action at the common law. The cause was tried
upon the general issue, nul tort, nul disseisin, and a verdict being found for
the demandants, a bill of exceptions was taken to the opinion of the court
upon matters of law, at the trial.

The history of the case, as it stood wupon the record, was, in substance, as
follows : The demandants claimed the estate in controversy, by purchase
from the administrator of William Dudley, at a sale made by him, for the
payment of the debts of his intestate, pursuant to the laws of Connecticut,
which authorize *a sale of the real estate of any person deceased, for 61
the payment of his debts, when the personal assets are insufficient for L
that purpose. In order to establish the title of William Dudley in the
premises, the demardants proved, that Thomas Dudley, the father of Wil-
liam, was, in his lifetime, possessed of the premises, as parcel of what were
called the ¢ Dudley lands,” and died possessed of the same, in 1769, leaving
seven children, of whom William was eldest, being of about the age of four-
teen years, and Joseph Gerriel, the youngest, being about four years of age.
Upon the death of his father, Joseph Mayhew, the guardian of William,
entered into possession of the Dudley lands, and of the demanded premises,
as parcel, taking the rents and profits in his behalf, during his minority ;
and upon his arrival of age, William entered and occupied the same, taking
the rents and profits to his own use, until his death, which happened in the
year 1786 ; all his brothers and sisters being then living. During the life
of William, no other person claimed any right to enter or occupy the prem-
ises, except that his mother used to receive one-third of the rents and pro-
fits, until she died, in the year 1783. - During his life, and while in posses-
sion of the premises, William always declared, that he held the same only
for life, and thefore, would not allow any improvements on them at his
expense ; no leases were made by him, except for short periods; and no
attempt was made by him, to sell or convey the premises ; and he declared,
that he had no right to sell them, and that upon his death, they would
descend to his son, Joseph Dudley, under whom the tenant derived
*his title, in the manner hereafter stated. No administration was gl
ever taken in Connecticut upon the estate of William Dudley, until L e
1814, and his estate was then declared insolvent ; and in 1817, the lands in
controversy were sold by the administrator, by order of the court of pro-
bates, for the payment of the debts found due under the commisssion of
insolvency.

To rebut the title of the demandants, and to establish his own, the ten-
ant proved that William Dudley died intestate, leaving seven children,
the eldest of whom was Joseph Dudley. Upon the death of his father, the
guardian of Joseph (the latter being within age) entered into possession of
the Dudley lands, and the demanded premises, as parcel, and used and occu-
pied the same, receiving the rents and profits, in behalf of Joseph, until his
arrival of age, when Joseph himself entered into possession, claiming
them as his own, and taking the rents and profits to his own use, and
holding all other persons out of possession, until the year 1811 and
1812, when he sold the demanded premises, and the tenant, either by direct
Or mesne conveyances under Joseph, came inco possession, and had ever since
held the premises in his own right. In the year 1811, Samuel Dudley, the
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brother of Joseph, claimed title to some of the Dudley lands possessed by
Joseph, and brought an action of ejectment for the recovery of them ; but the
suit was compromised by Joseph’s paying him about $2000; and about
the same time, Joseph settled with another of his brothers, but did not pay
*63] him anything. But Joseph never admitted that his brothers *or sis-
ter had any interest in the lands ; and said, he could hold them, and
did hold them, in the same manner as he held the lands in Massachusetts.

The will of Governor Dudley, which was admitted to probate in Massa-
chusetts in 1720, was also in evidence, but neither party established any
privity or derivation of title under it.

Upon these facts, the tenant prayed the court to instruct the jury, that
the demandants had not made out a title in themselves, nor in William
Dudley. Not in themselves, because the sale by the administrator to the
demandant was void, by force of the statute regarding the sale of disputed
titles, the tenant being in possession of the property, at the time of the sale,
claiming it as his own, and that William Dudley had acquired no title to the
property in question by possession, as he claimed to hold the same only during
his life, and could, therefore, acquire no title, except for life, by any length
of possession, and that if he could acquire title by possession, if this estate
descended from Thomas Dudley, said William could not, in seventeen years,
acquire a title against his brothers and sisters, or, at least, against those of
them who had not been of full age for five years before the death of said
William ; and if the demandants could recover at all, it could only be for
that proportion of the estate which descended from William as one of the
heirs of Thomas Dudley.

The tenant further prayed the court to instruct the jury, that if they
found that Joseph Dudley had, for more than fifteen years before he sold
the land in controversy, been in possession of the same, exclusively
#6471 *claiming them as his own, and holding out all others, he had gained

1 a complete title to the property.

The tenant further claimed, that the court ought to have instructed the
jury, that under the circumstances attending the possession of said lands by
William Dudley, the father, and by Joseph Dudley, and the length of time
which had elapsed since the death of said William, without any claim on
the part of the creditors of said William, the jury might presume a grant
from some owner of the land to William, for life, with remainder to his
eldest son.

But the court did charge and instruct the jury that the sale by the
administrator, under an order of court, was not within the statute regarding
disputed titles, and was not, therefore, void. That William Dudley, by mis-
taken construction of the will of Governor Dudley, might have claimed an
estate for life in the premises, and that such mistake would not operate to
defeat his title by possession. That the length of time in which this estate
had been occupied by William and Joseph Dudley, would bar any claims by
the other children of Thomas Dudley, deceased, and that the jury were
authorized to presume a grant by said children to their brother William
Dudley, deceased, and therefore, if the demandants recovered, they must
recover the whole of the premises. The court also charged the jury that, as
against the creditors of William Dudley, neither Joseph Dudley, nor the
tenant, had gained title to the lands in controvery, by possession, and that
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the jury were not authorized to presume a grant to Joseph. *To which
several opinions of the court, the tenant, by his counsel, excepted.

February 12th. D. B. Ogden, for the plaintiff in error, argued : 1. That
his being a writ of entry, in which the demandants or plaintiffs counted on
their own seisin, and could count in no other way ; and as they were uncon-
nected with any other seisin than their own, it was necessary for them to
have shown, upon the trial, an actual entry. Without such actual entry,
there never could have been any seisin or possession in them ; and without
such seisin or possession in them, there never could have been any disseisin
or forcing them out of possession. In an action of ejectment, which is a mere
legal fiction, the execution of the lease, the entry under it, and the ouster, are
all stated in the declaration, and they must be proved upon the trial. Unless
the defendant will afford the means of that proof, by his confession, the plain-
tiffs cannot obtain a verdict. So, here, the entry and ouster must be proved, or
the plaintiffs never can recover ; because the entry and ouster are the very
foundation of the whole action. Actual seisin is as necessary in a writ of
entry as a writ of right. Green v. Liter, 8 Cranch 229, 244. The actual
seisin and ouster are expressly stated in the declaration ; they are material
and necessary allegations. It is a universal rule, that whatever is a ma-
terial and necessary allegationin the declaration, is a material and necessary
part of the proof upon the trial, unless that necessity he dispensed with by
*the pleadings. Now, in this case, there is no pretence, that any actual F*gg
entry was ever made in the premises in question, by the plaintiffs. L
None was proved upon the trlal the demandants were, thereupon, not
entitled to a verdict.

By the local law of Massachusetts and Connecticut, an administrator has
no seisin of the lands of his intestate. They descend to his heir-at-law, sub-
ject to a naked power in the administrator, in case of an insufliciency of the
personal property to pay the debts of his intestate, to sell the lands for the
payment of those debts. The administrator or executor may lawfully sell
them, whether they be in the possession of a devisee, or an heir, or their heirs
or assigns, or of a disseisor of a devisee or heir : for, say the cases, the naked
authority of an administrator to sell on license, cannot be defeated by the
seisin of a devisee or heir, or by their alienation or disseisin. Drinkwater
v. Drinkwater, 4 Mass. 354 ; Willard v. Nason, 5 Ibid. 240 ; Hays v. Jack-
son, 6 Ibid. 143. By the law of Connecticut, which, in this respect, is pre-
cisely similar to that of Massachusetts, the administrator may sell the lands
of his intestate for the payment of debts, and his conveyance vests in the
grantee, not the possession or seisin of the land, because that was never in
the administrator ; but a right to the property, and a right of entry into it ;
a right to the possession of it, but not the possession itself. Upon this right
of possession, the grantee might at once bring an ejectment, in which he
need prove no actual entry and ouster, but they must be *confessed .,
by the defendant, or he might make an actual entry, and found upon §. 1
it this remedy of a writ of entry. He has not thought proper to bring an
ejectment, but has brought a writ of entry ; and he must, therefore, prove
an actual entry and ouster. Drinkwater v. Drinkwater, 4 Mass. 354,

2. Independent of this objection, the demandants are not entitled, upon
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the evidence set forth in the bill of the exceptions, to the judgment which
they have obtained. They claimed under a deed from the administrator of
William Dudley, deceased. It became, therefore, necessary for them, in order
to entitle themselves to recover, to prove, that William Dudley, in his
lifetime, and at the time of his death, was seised of an estate in the pre-
mises, which descended to his heirs; because, unless William Dudley was
seised of such an estate in the premises, it i3 manifest, that his administra-
tor could grant no title to the property.

Did the demandants prove such a seisin in William Dudley? They
proved, that Thomas Dudley, the father of William, was in possession
of the premises, at the time of his death, in 1766 ; that upon the death of
Thomas, the guardian of William, then an infant of 14 years of age, in right
of his ward, entered into possession of the premises, receiving the rents and
profits thereof, and continued in possession, until William came of age, in
1776 ; that William then took possession, and continued in the exclusive
possession thereof, until he died, in 1786. This was all the evidence of title
in William, offered by the plaintiff upon the trial : was this evidencé of
*68] title sufficient? *Thomas, the father, died in possession, in 1769.

‘What estate he had in the premises does not appear ; but the subse-
quent acts of William afford strong evidence, that his father had not an
estate in fee in the premises, but that his estate, whatever it was, terminated
with his life. If Thomas, the father of William, had had an estate in fee in
the premises, it would, upon his death, have either descended to his heirs-at-
law, or vested in his devisees, if he had devised it by will. It is not preten-
ded, that he made any devise of it, and of course, it would have descended
to his heirs-at-law. The record states, that he left seven children, all of
whom, by the law of Connecticut and Massachusetts, were at that time his
heirs-at-law. The exelusive possession of the premises by William, taken
after the death of his father, is, therefore, conclusive evidence, that William
did not cousider his father as having been possessed of the fee of this land ;
and the rest of the children of Thomas never having claimed any right to
enter and occupy the premises, or any part thereof, after they came of age,
affords strong evidence, that they also knew and believed, that Thomas,
their father, had no estate in the premises, which could descend to his heirs-
at-law. At the time Thomas died, William, his son, was 14 years of age,
and his guardian, immediately upon his death, takes possession of the land,
as the property exclusively of his ward William : thus affording his testi-
mony, also, by his acts, that he knew that Thomas had no estate in the
premises which could descend to his heirs-at-law. What was the estate which
*69 | Thomas had in the premises does not appear, but it is *manifest,

4 from the acts of all the parties at the time, that it is not an estate in
fee-simple. William, then, did not enter as heir-at-law of Thomas, his father.
He can, therefore, claim nothing from the possession of his father, as show-
ing-any title to the fee of this property : because, if his father was seised of
the fee by right, it would have descended to his heirs-at-law, and if seised
of it, by wrong as disseisor, the descent would still have been cast upon his
heirs-at-law.

Under what claim of title, then, did William enter ? As he did not enter
as heir-at-law, his entry must have been either adverse to his father’s title,
and, of course, to his heirs-at-law, in which case, his possession has no con-
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nection with his father’s ; or, he must have entered, considering his father
as a mere tenant for life, or for years, with remainder to him and his heirs,
or that the father was tenant-in-tail, and the estate limited to William, his
eldest son, and 5o on to the eldest male heir. If the father was tenant for
life, or for years, with remainder to William, then William’s right of pos-
session commenced, when his father’s ended, in 1769 : and under that right,
William possessed the premises from 1769, down to his death, in 1786 ;
which would, under the laws of Connecticut, taking away the right of entry,
after 15 years, give him, or those claiming under him, a right to recover
the premises in question, if out of possession, or to hold them against all
the world, if in possession, provided he claimed to hold the possession as the
owner in fee. And why? Because William, in that case, would have
*been in possession 17 years, and not because his father had been in Frg
possession before him. L
But that William did not enter, claiming that his father had been tenant
for life, or for years, with remainder to him in fee, is manifest: 1st.
" Because William, when in possession, declared that he held the premises
only for life ; and that upon his death, they belonged to his eldest son :
and 2d. Because, after his entry, he suffered his mother, the widow of the
father, to receive one-third of the rents and profits of these lands as her
dower. She could be entitled to no dower, if her husband had been either
a tenant for life or for years of the premises.

As, then, Thomas, the father of William, was not the owner in fee of
this property, nor the tenant of it for life or for years, under what right
did he claim it ? The answer to this question is, that it is most probable,
he claimed 1t as tenant-in-tail, limited to the eldest son. 1st. Because, if
Thomas was tenant-in-tail of these-lands, his wife would have been entitled
to her dower in them, which it has already been stated she took ; and 2d.
Because William frequently declared, that they were his for life only, and
that after his death they belonged to his eldest son. Now, if Thomas
claimed these lands as tenant-in-tail, and if William also claimed them as
tenant-in-tail, *and was really entitled to them as such, then, upon his (%71
death, the estate in tail would vest in his eldest son, Joseph ; and the :
creditors of William could have no lien upon the property for his debts, nor
the administrator any right to convey the property for the payment of any
such debts ; and of course, the demandants, the grantees of the administra-
tor, have no right to recover in this case.

But it may be said, that William had an estate in fee-simple in these
lands, under the will of Governor Dudley, set forth in the record, which .
gave to his devisees an estate in fee-simple, and not in fee-tail. But it is
2 point of no importance whether that will gave the devisees a fee-simple or a
fee-tail. How, if at all, William Dudley, or his father, were connected with
the testator, nowhere appears on the record. There appears no connection
of blood, and no privity of estate between them. His will, therefore, must
be put entirely out of the question.

Again, it may be said, that by the laws of Connecticut, there can be no
grant of an estate in tail to continue longer than the life of the first donee ;
and that all such estates given in tail, remain an absolute estate in fee-
simple to the issue of the first donee in tail. What operation has this law
upon the rights of these parties? The argument is, that Thomas, the father
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of William, was not a tenant-in-tail, but in fee, of the premises in question,
because, he being the issue of the first donee, became, by the local law,
vested with an absolute estate in fee-simple. Let it for a moment be
#797 admitted : what then? William, his *eldest son, upon his death,

4 entered into possession, of the lands. I have already shown, that he
did not enter into possession, as devisee of Thomas, his father, because the
latter died intestate ; nor as heir-at-law of his father, for he was not so ; but
he entered, claiming that the estate, subject to his mother’s right of dower,
was his for life, and upon his death, would descend to his eldest son. This
is the claim under which William’s .entry was made, and under which the
property has been possessed, from 1769 down to the present hour; a pos-
session of 53 years; a possessmn in favor of which any presumption would
be justifiable ; a possession, in favor of which, to use the strong language of
Lord KExYoN, the court ought to presume not only one, but one hundred
grants.

If, then, Thomas, the father of William, was seised in fee of the premises
in question, as he made no devise of them to William, and as William did
not enter as heir-at-law, we are certainly to presume, that he entered with
right, and that his claim to enter was a good one. We are then to presume
a grant, consistent with his entry and possession, and with the acts of all
parties at the time. We have a right to presume, that his father, being the
tenant in fee, made a grant of the premises to his son William, in tail, limit-
ing the estate to his, William’s, eldest son. Such a grant is not inconsistent
with the laws of Connecticut ; and is perfectly consistent with his claim, as
always declared by him, that he was only entitled to the estate during his
life, and that after his death it would go to his eldest son. It is also con-
sistent with his mother’s claim of dower, to which she would *have
been entitled, the grant of his father notwithstanding : and consistent
with the possession taken at William’s death, by his son Joseph, under whom
we claim. This presumption would support and confirm a title, under a
possession of fifty-three years. Any other would shake and unsettle titles
which have, for half a century, been considered as good and valid. If this
grant be presumed from Thomas to William, then, according to the law of
Connecticut referred to, Joseph, being the issue of William, the first donee,
was the tenant in fee of the premises ; and the plaintiff in error, being his
grantee, is also the tenant in fee of them.

It was stated by the learned judge, in his charge to the jury, that as
William had been so long in possession, the jury might presume a grant to
him from his co-heir, in order to support that possession. But the nature of
William’s possession, the claim under which he must be presumed to have
taken that possession, must be judged of, according to the state of things at
the time when he took the possession. He must be presumed to have con-
tinued in possession, by the same right under which he originally claimed to
enter into it, until it be shown, that he acquired another right. Now, when
William entered, upon the death of his father, in 1769, I have already shown,
that he entered under some claim of right, distinct and different from that
of heir-at-law. He cannot be presumed to have entered as grantee of his
co-heirs-at-law, because such grant could not be made ; he was not only an
w741 infant himself, but his brothers and *sisters were all infants, still

1 younger than he was. As, then, when he entered, claiming the whole of
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this property as his own, William could have had no grant from his co-heirs ;
and as his possession must be presumed to have continued under the same
claim of title under which he originally entered, it seems to be a presump-
tion against all law, that he ever had a grant from his co-heirs.

It is a well established rule, that the declarations of a person in posses-
sion of land, as to his title, are evidence against him and all persons claiming
under him. In this case, we have the declarations of William Dudley, under
whom the demandants claim, made while in possession of the land, that he
held it for life only, and that after his death, it would descend to his eldest
son. If, then, declarations are evidence against all claiming under William,
they, of course, are evidence against the demandants, and show that William
never had anything but an estate for life in the premises in question, which
expired with him ; and there was no interest left, which the administrator
could sell after his death. In this view of the case, it is immaterial, how
long William’s possession continued. It was a possession under a claim of
an estate for life, and the possession was commensurate with the claim. As
I have already shown, that the plaintiff’s title rests wholly on William’s pos-
session, and as William never pretended to any possession but for life, there
can be now no title in the demandant. Presumptions are often made, to
support old claims of title, accompanied by a long possession ; but it is
*new doctrine, that a possession under a claim of an estate for life [*75
gives a fee.

It appears by the record, that immediately after the death of William
Dudley, in 1786, Joseph, his eldest son, entered into possession of the prem-
ises, by his guardian, and, afterwards, by himself, taking the whole rents
and profits, and claiming the lands as his own, and continued in the exclusive
possession thereof, holding all others out, until he sold the land in 1811 and
1812, when his grantees entered as owners, and continued to hold, until this
action in 1819. If, then, a possession of seventeen years in William gave
him a title, which is a sufficient ground of recovery for the demandant, why
is it that a possession of thirty-three years in Joseph, and those claiming
under him, does not give a good title to the defendants? The reason
assigned by the demandants, why this possession should not avail the defend-
ants 1s, that William died in possession, and the possession of Joseph was
but the continuance of William’s possession, a part of the same title, and
that title is subject to be sold for the payment of William’s debts. But if
the possession taken by Joseph was a possession taken under a claim, adverse
to the claim of a fee in William, then it would seem to follow, as an inevit-
able consequence, that the possession of Joseph, and those claiming under
him, would give them a good title. William died intestate, and left seven
children. Joseph, the eldest, then being an infant, all these children, by the
law of Connecticut, were his *heirs-at-law. J oseph, however, entered .. 6
into the exclusive possession of the whole of the premises, keeping ' ‘
all others out.” He did not, then, enter as heir-at-law, but he entered deny-
ing the rights of the heirs-at-law : he entered, therefore, under a claim of
title adverse to them, and of course, adverse to the claim of a fee now set
up in William, his father. There can, in this case, be no presumption
of a grant from his co-heirs, when he entered, because they were infants of
very tender years, when he entered.

But not only can no grant be presumed from them to Joseph, but the
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record contains upon its face evidence that no such grant was ever made by
them. The plaintiffs proved, that in 1811, two of the brothers claimed
to be entitled to a portion of the property, which, at all events, shows that
they had never granted it to Joseph. Inasmuch, then, as Joseph entered
and continued in possession, claiming title, which title was adverse to any
claim in the heirs-at-law of William—to any claim of the fee in William ;
and as this possession continued for thirty years, uninterrupted and undis-
turbed, it gave to Joseph, and to those claiming under him, a full and com-
plete right to retain the possession against all the world.

We have, in this possession of Joseph, exclusively taken and held by
him, and so long acquiesced in by others, not only evidence of the opinion
of his guardian, founded, doubtless, upon a knowledge of the title at the
time, and of his own opinion of the title, but we have, by their acquiescence,
] and by the admission *of his co-heirs that they had no right, and the

1 admission of the creditors, for the payment of whose debts these
lands have now been sold to the demandants, evidence that William, their
debtor, had no estate of inheritance in the premises, which could descend to
his heirs, or be liable for his debts. Ilow else are we to account for their
conduct in relation to these lands ?  That William possessed them, was noto-
rious. The demandants, upon the trial, proved that they had always been
known by the name of the * Dudley lands,” which consisted of alarge tract,
situate in Connecticut and Massachusetts. If, then, the creditors of Wil-
liam Dudley had believed that he had been seised in fee of the lands, and that
they were, therefore, liable for his debts, how is their conduct to be accounted
for, in suffering their lands to o into possession of Joseph, as his own, and
continue there, twenty-eight years, before they took a single step to enforce
the lien which they had upon the lands? When William died, these creditors
knew their rights, and no doubt, knew his title papers might at that time have
been produced, to show what were the respective estates of William and
Joseph in the premises. If, then, the creditors had not been conscious, that
William didnot own the fee of the lands, they never would have remained
so long quiet, seeing another enjoy the lands, and taking the rents and
profits.

3. By the statute of Connecticut, no person has a right of entry into
lands, but within fifteen years next after his right or title shall first descend
*18] or accrue, with the usual savings. It is contended, that *the right of

entry of the demandants is not taken away in this case, because
their right did not accrue until the conveyance to them, by the adminis-
trator, in 1817,

But the demandants claim a fee in these premises, under William Dudley.
The fee held by William was the entire estate in the premises. If that
estate has become extinct; if the fee which was in him has been extin-
guished, either by those who had a right to extinguish it, or by the operation
of law, operating through an adverse possession, then no person can any
longer claim under it. If William had been living, and there had been an
adverse possession against him, his right of entry would have been gone.
His heirs, by the adverse possession, have lost their right of entry; and
every other person claiming under the same title, is in the same situation.
If the right of William and his heirs be gone, and taken away, can the act
of an administrator resuscitate it? Land is one thing, an estate in it, is
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another. The lien of the creditor is upon Willam’s estate in the land, and
not upon the land. The lien is no inherent part of the soil always accom-
panying it. It is here a claim upon William’s estate in it, which was a
fee. Now, a fee 1s but one estate. Whether in the lands of William, or
his heirs, or his grantees, or the grantees of his administrator, it is still
but the same one estate. So long as that estate in the lands continue, the
lien may possibly continue ; but when the estate is gone, the lien is gone.

It may possibly be denied, that the heirs-at-law of William could main-
tain an action for the recovery of these lands, as they were tenants in com-
mon with *Joseph ; and it may be said, that the possession of one
tenant in common is the possession of all. This, as a general princi-
ple, is admitted. But if one tenant in common enters into actual and exclu-
sive possession of the land, taking the rents and profits to his own use, and
openly assert his own exclusive property in the lands, and deny the title of
any other, it will be considered as an adverse possession by him, and those -
claiming under him, and an ouster of the other claimants. Cummings v.
Weyman, 10 Mass. 464. In this case, the record states that Joseph did enter
into the exclusive and actual possession of the premises, taking the rents and
profits, denying the title of his brothers and sisters, and keeping all others
out of possession for 30 years. The heirs-at-law, therefore, of William could
not have entered ; William, if alive, could not enter; and by what prin-
ciple is it, that the grantee of an administrator, who can have no greater
right than William, or his heirs-at-law, is to be held to have a right, which
they would not have?

In answer to this obvious question, it is said, that William’s estate was
liable for his debts, and to be sold by his administrator for payment of
them ; there is no limitation to the time in which letters of administration
may be granted ; that the sale of the administrator was in pursuance of the
provisions of the law of Connecticut, and therefore, his grantee is entitled
to the property. But let this argument be examined. By the common law,
where a man bound himself and his heirs, the obligee might sue the heir, and
have *execution of the land descended to the heir; but if the heir
aliened the land, before action brought, the alienee held the land free L 00
from any lien for the debt of the ancestors. Co. Litt. 102. But by the law
of Connecticut, and the construction which has been repeatedly given to it,
the creditor may follow the lands into the hands of the grantee of the heir-
at-law or devisee. But he can follow them only when the right of entry is
not tolled. There are, besides, particular circumstances in this case, which
show that the demandants canuot claim to be bond fide purchasers, without
notice of the facts of the case, but that they had full notice, and were actors
in the transaction.

Lastly. The deed is void in itself, under the statute of Connecticut, of
1747, against the sale of disputed titles.

[*79

Pinkney, contrd : 1. Answered the objection made by the plaintiff in
error, that in the present action, being a writ of entry, the demandants must
show a scisin in deed ; by which (he supposed) was meant either an actual
or constructive seisin. The writ in this case sets forth a plea, that the ten-
ant render to the demandants “ the quiet and peaceable seisin and posses-
sion of two certain tracts of land,” &c. The count is, that “on or about the
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20th day of December 1817, they were well seised and possessed in their

own right, as joint-tenants in fee-simple ;” and “that the tenant thereunto

entered, and ejected and deforced the demandants, and ever since has con-

g1 tinued to deforce and hold the demandants out of *the possession,”
~d &ec. And it is now contended, that they are bound to prove their

’ Veele D

seisin and possession as they have laid it ; and not having done so, cannot

Tecover.

The first answer to this objection is, that the bill of exceptions does not
cover it. The first prayer is, that the court should instruct the jury, that
the demandants had not made out a title in themselves, nor in William Dud-
ley. The second prayer is, for an instruction, that if the jury found that
Joseph Dudley had been in possession of the lands for fifteen years, &e.,
that he had gained a complete title to the property. The third instruction
asked for, is, that under the circumstances, &c., the jury might presume a
grant from some owner of the land to William, &e. But the court charged
the jury, 1st. That the sale by the administrator, under an order of court,
was not within the statute regarding disputed titles, and was not therefore
void : 2d. That William Dudley, by mistaken construction of the title of
Governor Dudley, might have claimed an estate for life in the premises, and
that such mistake would not operate to defeat his title by possession: 3d.
That the length of time, in which the estate had been occupied by William
and Joseph Dudley, would bar any claims by the other children of Thomas
Dudley, deceased ; and that the jury were authorized to presume a grant
by them to their brother William ; and therefore, if the demandants recov-

ered, they must recover the whole of the premises: And lastly, that as
against the creditors of William Dudley, neither Joseph Dudley, nor the

plaintiff in error, had gained title by possession, *and that the jury
were not authorized to presume a grant to Joseph. It is obvious,
then, that neither the prayers nor instructions cover this objection, which
was not made in the court below, and therefore, no opinion was given upon
it. The bill of exceptions does not profess to do more than deal with the
title ; it did not mean to state more than was sufficient to raise the ques-
tions which were raised in respect to that title.

The second answer to this objection is, that in Connecticut, the writ of
entry is constantly used as an action of ejectment. The forms of actions,
concerning real property, depend, in all the states, upon local usage, and no
positive enactments of the legislature have been thought necessary to
authorize a deviation, in this respect, from the rules of the common law.
The writ of entry, in the present case, is not like an English writ of entry.
If tried by the rules of English law, it could not stand a moment’s examina-
tion. It does not regard and set forth the different degrees, as is required
at common law : nor is it a writ of entry in the post, under the statute of
Marlbridge, 52 Hen. IIL, c. 30, alleging that the defendant had not entry,
until after the disseisin or deforcement of the original wrongdoer, passing
by all the intermediate degrees. In Connecticut, on the contrary, the
defendant is always alleged to be the deforciant, which, if the fact were not
so, would, in England, be fatal. Neither is the time of the deforcement or
disseisin ever stated, either in the writ or count, at common law ; and in
England, it would never be said, that the seisin or disseisin was
about *such a time. This, at least, may safely be asserted to be pecu-
38
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liar to the practice of Connecticut. So that it becomes manifest, that the
peculiar properties of writs of entry cannot be applied to this action, as it
exists by the local law and practice. It is used indiscriminately with the
action of ejectment, and intended to try the right of possession, which, in
that state, is the right of property.

2. The title of the demandants is under an administrator’s sale, by order
of court. By the local law, there is no limitation to the granting letters of
administration, by the mere lapse of time. Wales v. Willard, 2 Mass. 120.
But even if there were, every question respecting it, and respecting the
debts for which the lands were sold, has been decided by the competent
court of peculiar and exclusive jurisdiction. This decision has been con-
firmed, in the last resort, by the superior court of the state, which is the
only court that has an appellate jurisdiction from the decrees of the court
of probates. There can, therefore, be no objection now to the validity of
these letters of administration, and the sale which was made under them, on
the ground of the debts being antiquated. The appointed forum has settled
these questions for ever. If, then, the lands in question were, at the death
of William Dudley, his lands, in fee, the demandant have a good title, unless
that title has been intercepted by an adverse possession or title, as is con-
tended on the other side.

3. The next question then is, upon William’s title. His father died in
possession, and William had exclusive possession, by himself or guardian,
receiving the rents and profits, from 1769 to 1785, claiming *for him-
self only, to the exclusion of all the world. That this possession [*84
barred all strangers who, at the time, might have a right of entry, there
cannot be a doubt : and the only possible question is, whether it barred his
brethren and sisters. His father had an estate, or he had not. We may
adopt the argument used on the other side for Joseph’s protection. If his
father had no estate, then none descended to his children; and William’s
entry was, of course, for his own benefit, and gained him, with the possession
which followed, an estate by possession. It is not directly found, that his
father had any estate which could descend. It might be a naked possession;
and if it was, the entry of William, for his own exclusive benefit, he not
being heir-at-law, was not a continuation of that possession for any person’s
benetit but his own. Ie did not come to a regular succession as heir, nor
were there any duties cast on him as heir, by a regular descent. Ile took in
his own right, so as to keep out everybody else. It is true, indeed, that his
mother is stated to have received a third of the rents and profits, but whether
as dower or how, non constat: and any inference from such a fact cannot
now be made, in the absence of proof. Ilis brethren and sisters did not need
to be barred, if no estate descended to them ; and William’s possession was
not their possession, unless they had right.

But suppose, an estate descended from Thomas, then William’s exclusive
possession, for himself, was sufficient to bar his brethren and sisters, under
the statute of Connecticut, and to gain him a title in fee, *To this
it is objected, that he claimed only a life-estate, and therefore, can
gain no more. The answer is, he could not, by an adverse possession, gain
an estate for life, nor any estate less than a fee. A limited estate can be
given only by contract of the parties, or act of law. Wrongful possession
wmust give a fee, or nothing. And it must be so,in the nature of things, since
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there is nothing to limit it. The effect of possession is, to bar actions against
the possessor by those who are entitled to bring the actions. It does not
operate like a grant, or any other mode of alienation, which may be circum-
seribed and limited. His claim of a life-estate only, did not create a
remainder in favor of any other, so as to give to that other, for the first
time, a right of action, on his death. It did not contribute to exclude
actions during his life. The person entitled might as well have sued, within
the time of limitations, whether William claimed a life-estate or not. The
restricted claim changed nothing. It did not prevent his possession from
being adversary, nor make it less wrongful. It is the proprietor being out
of possession, and another being in possession, against his title, that produces
the bar: and it cannot be material, whether the adversary possession
excludes the rightful possession, upon one pretext or another. Contract
only can prevent the effect, and then, the possession is not adversary.

It is inconceivable, that a wrongful possession can be restricted in its
effects as a bar of limitation to a life-estate, when the whole fee is action-
%861 able against *it. Cases may, indeed, be conceived, in which it would

1 produce a limited effect ; as, for example, if the heir should hold
against tenant in dower, or by the curtesy. But there is nothing there to bar,
but the tenancy in dower or curtsey. If there was, the bar would extend to
it. In our case, the whole fee is against the possession by wrong, and his
possession is against the whole fee. His declarations, that he claimed only
a life-estate, did not give him a life-estate. They gave him nothing ; and
if they gave nothing, and secured nothing, how could they restain to the
prejudice of the legal effect of his possession ? Contract would have operated
both ways. But the declarations of the party could not work the effect of
contract one way, and there is no reason why it should, the other. Whose
rights did his declaration save? It could save none, unless it took them
out of the statute, by postponing their right of action. Whoever had a right
of action was told by the statute—sue ! or you will be barred by the adver-
sary possession, after fifteen years. And unless the declarations of the pos-
sessor suspended the right of action, so as that the proprietor could not sue,
by reason of it, the statute reaches the case ; since, it bars all rights of action
subsisting during the adversary possession, and not exerted within the time
limited. A possession by a man claiming an estate-tail, but having in fact
no title, would bar all the proprietors having a right to sue. No matter
what he claims ; if he claims adversely to everybody, during his possession
of fifteen years, he excludes everybody claiming title during the time, and
*g7] *everybody forb_ears to disturb him : and the statute says, he shall not

afterwards be disturbed.

It is not here necessary to inquire, why William claimed only a life-
estate. That belongs to another branch of the subject. For the present
purpose, it is immaterial, why he did so.

The doctrine of remitter will illustrate this head. Littleton says (sect.
695), “If a man be disseised, and the disseisor let the land to the disseisee,
by deed poll, or without deed, for term of years, by which the disseisce
entereth, this entry is a remitter to the disseisee. For in such case, where the
entry of a man is congeable, and a lease is made to him, albeit that he claim-
eth by words én puis, that he hath estate, by force of such lease, or saith
openly, that he claimeth nothing in the land but by force of such lease, yet
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this is a remitter to him, for that such disclaimer én pais is nothing to the
purpose.” So also, it is laid down, that a disseisor has a fee-simple, and
cannot have less. Co. Litt. 227 «. And no claim can possibly alter or
qualify it. Co. Litt. 296 ; Ibid. 266 b. (@)

The question then recurs, are the brothers and sisters barred by Wil-
liam’s exclusive possession ? It may be said, they are not ; because, being
coparceners with him, his possession is theirs. But a coparcener or tenant
in common may be barred by the statute of limitations, if the possession of
his companions *be adverse, or, in other words, amount to an actual
ouster. So long as there is nothing adversary, the possession of one
is the possession of all : but if one parcener usurp the whole, and hold out
his companion, he is a deforciant, against whom a writ of entry will lie, as well
as a writ of partition. Ilere, the coparceners of William never had possession
at all. His first entry was for himself, and perfectly exclusive. There
never was any possession but his. The leading case on this subject was
determined in Lord MaNsrreLp’s time (Fisher v. Prosser, Cowp. 219), and his
doctrine was afterwards confirmed by Lord Kexvox. Peaceable v. Read, 1
Kast 275. An entry and sole occupation of the whole, keeping the co-tenant
out, is sufficient. 5 Burr. 2604 ; 1 Atk. 493 ; 2 Ibid. 32 ; 1 Ld. Raym. So
also, in a subsequent case, although it was strenuously contended at the bar,
that there ought to be a receipt of the rents, and an actual hindering of the
co-tenant from entering, which did not appear in the case, yet the court held,
that “ one tenant in common in possession, claiming the whole, and denying
possession to the other, is evidence of an ouster.” Doe v. Bird, 11 East 51,
So also, Lord Harpwicke says, “In the case of a fine and non-claim by
tenant in common, it will bar his companion, if he does not call the person
to an account for the profits : for this has always been admitted to be evi-
dence of an ouster.” 2 Atk. 632. And again, it is said, that, ¢ although
the entry of one co-tenant is the entry of both, yetif one enter *claim-
ing the whole, this will be an entry adverse to his companion.”(b)

As to the minority of William’s brothers and sisters, and its effect
to prevent the operation of the statute, it may be observed, that they all
arrived at age, during his life. The statute had been running against them,
during minority, as to ten years, and when William died, it was running
against them for the other five. He had then the fee in progress against
them, and nearly completed. It descended to his heirs, and if his brethren
and sisters did not sue, before the small remnant of the time expired, they are
barred by the statute. It seems to be admitted, that they could not sue,
after that time. Their title was extinguished, beyond all doubt ; and it
was in progress to be extinguished, at William’s death.

4. As to the title of Joseph Dudley, it is sought to be founded on the pre-
sumption of a grant, from somebody (not said whom) to William, for life,
with remainder to Joseph, in fee or in tail. But presumptions may be rebut-
ted by contrary presumptions. They depend on circumstances ; and these

[#88

[*89

(@) Mr. Butler, in his note to the last-cited passage, says, ¢‘ It is to be observed, that
a disseisor by his disseisin acquires a tortious fee-simple, notwithstanding, at the time
he makes the disseisin, he claims a less estate.”

(0) 14 Vin. Abr. 512, pl. 5; and in the margin, ‘“‘the possession of one heir in
gavelkind, claiming the whole, is adverse.”
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must warrant the particular presumption, or, at least, not be inconsistent
with it.(¢) One of the grounds of presumption is the existence of a state
or things which may most reasonably be accounted for, by supposing the
fact presumed. Here, it must be founded on Joseph’s possession, and on
William’s declaration, that he claimed *only a life-estate, and that it
would descend to Joseph. The state of the case, as it appears on the
bill of exceptions, is defective ; but it is easy to see, that all the parties must
have claimed under the will of Governor Dudley, and upon the supposition
of a continuing estate-tail created by that will. This explains William’s
declarations.

It may, indeed, be said, that records, and acts of parliament, and grants
of the crown, have all been presumed. But this has been, after the lapse of
ages, with imperfect records, and the presumption supported by parol evi-
dence.(d) But it will be found, in all these cases, that circumstances have
been always shown to support the presumtion, and that, after a great length
of time, all things which the case shows ought to have been done, will be
presumed to have been done correctly, But in this country, where all the
land titles are recorded, the presumption of a grant cannot be so easily
indunlged, and especially, where the lands lie in two different states, and
the property depends on the same title. If the record were lost in one, it
would be found in the other. Such a presumption would repeal all the
registry acts of both states, and would promote the interests only of the
negligent or the fraudulent.(¢) It must be presumed, first, that the deed
was made; and secondly, that it had been lost. If the grant be supposed
*91] from Thomas, who had some estate of inheritance, it must have *been

made, before Joseph was born, and when William was under 14 years
of age : not for a valuable consideration, certainly ; and if a family dona-
tion or settlement, some traces of it would appear. Who preserved it for
the infant William, or the unborn Joseph? How could it have been pre-
served, except on record? If the presumption goes on the ground of acqui-
escence, that acquiescence is of recent commencement. Joseph’s supposed
remainder first took effect in 1786. The deed must have been in existence
at that time, to justify the aquiescence. Ilow happens it, that no vestige
of it now remains? A presumtion, whichis to make a title, cannot stand
under such circumstances. If it were merely to supply some defect arising
from circumstances, congenial with the presumption, it would be different.
William’s claim of life-estate, connected with his declaration, that it would
descend to his son Joseph, does not indicate a remainder in the latter ; and
can only be satisfactorily explained by going up to Governor Dudley’s will,
which reconciles the conduet and language of all parties.

The creditors cannot be charged with acquiescence ; they were strangers
to the title. 'The family believed it to be an estate-tail, and none of them
administered. The statute of limitations is not a bar, for it allows an entry
fifteen years after the title accured. Possession is adverse only to those

*907

(@) Phillips on Ev. 119, 121 ; 2 Saund. 175 ; 1 Taunt. 288; 8 East 290 ; 16 Id. 583;
2 Barn. & Ald. 791.

(%) 1Tnst. 115 a; 12 Co. 5; 1 Vent. 257 ; Cro. Jac. 254; Cowp. 102; 2 Str. 1129;
1 Atk. 19; 2 T. R. 154; 1 Ves. jr. 265. ;

(¢) See Jackson ». Cary, 16 Johns. 802.
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who have a right of entry. The creditors have no right of entry, and the
demandants had none, till the sale to them by the administrators. The
estate of the creditors was merely potential. Immediately on the sale, the
*purchaser was in, as by the intestate. It is well settled by the local [*90
decisions, that “no seisin of the heir, of his alienee, or his disseisor, *
can defeat the naked power of the administrator to sell, on license.” 4 Mass.
859. And at common law, where ¢ A. devises lands to be sold by his execu-
tors ; A. dies seised ; the heirs of A. or a disseisor enters, and the heir or
disseisor makes a feoffment to B., and B. dies seised, and his heir is in by
descent. Yet the executors may enter and sell : for a descent takes away
rights of entry ; but not titles or powers, as entry for condition broken, for
mortmain, &e.  Neither does it take away, in case of devisee or patentee of
land, where an abater enters, for they have no other remedy. And execu-
tors have only a power ; and when they sell, the vendee is in by the will,
paramount to the descent cast.” Jenk. Cent. 184, ca. 75 ; Bro. Abr.
Devise, pl. 86 ; Litt. 1, 381, 392, 169 ; Sir W. Jones 352.

The entry of Joseph was consistent with the title of the creditors ; and
that shall not be taken to be unlawful, which by possibility may be con-
sidered as lawful. 10 East 538 ; Adams on Eject. 50. Ie had a right to
enter, and his possession could not be adverse to the creditors. They might
elect to consider him as a trustee for them. 1 Burr. 60, 120. He was heir ;
he took possession as heir, and his claim is reconcilable with that of the
creditors. He took it, charged with the lien. It was a statutable lien, which
he could not defeat by his wrong. Ie was a trustee, and could not bar the
trust. The statute of *limitations only runs from the commence- [#93
ment of a clearly adverse possession. 3 Wheat. 224. If the statute
acted against those having no present right, the argument we are consider-
ering would be conclusive. But though the tenant for life be barred, the
remainder-man cannot, because he has no right of action.

But it is said, that Joseph’s possession barred his coparceners, repre-
sented by William ; and as William’s estate is barred, the lien which
attached to it is gone, of course. The answer is, that the bar may exist for
one purpose, and against some parties, and not for every purpose, and
against all parties. Joseph still retains his character of heir, and by barring
the other heirs, the claim of the creditors is not barred. Being heir, he has
kept out his companions, by deforcing them ; but being heir, he cannot
destroy the statutable lien, by his own wrong, for his own benefit. He has
ceased to be liable to his co-heirs, but not to the creditors. He hasacquired
the whole fee, as against his coparceners, because they had a right of action,
He has not defeated the estate of the creditors, because they had no such
right. In Stanford’s Case,(a) it was held, that if the lessee of afuture term
dies, and the prior term expires, then the lessor enters, and levies a fine, and
five years pass, and then B. takes administration to the lessee ; he shall
have five years afterwards ; for no one had title till administration.

*Allusion has been made to the doctrine of the common law, by
which the heir is liable for the specialty debts of his ancestor, so
long as the lands remain in his hands, but no longer. It should be remem-
bered, however, that the statute has remedied that evil ; that the lands are

[*o4

(@) Cited in Cro. Jac. 61. Sece also Leon. 119.
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now subject to the payment of the bond-debts of the ancestors, into whose-
ever hands they may come. The maxim of legislative policy is, caveat enip-
tor. So, too, in equity, the rule is, the vendee under a power shall see to-
the application of the money. And under the local law of Massachusetts
and Conuecticut, the cases before cited show, that the alienation of the land
will not discharge the lien. It is true, that the lapse of 20 years will, under
certain circumstances, discharge that lien of a judgment. But how does it
discharge it ? By presuming payment and satisfaction of the judgment ;
but that is not the case here. The debts cannot be presumed to be satisfied,
since the report of the commissioners to the court of probates shows them
to be still in existence.

Lastly, the objection as to the sale of the demandants being void, as
against the statute to prevent the selling of disputed titles, has been suflici-
ently answered, by what has been said respecting the authority of adminis-
trators and executors to sell lands in the possession of heirs, their alienees
or disseisors, or the alienees of the latter. This is a sale by authority of
law ; nor is it within the words of the s<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>