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SUPREME COURT OF THE UNITED STATES.

ALLOTMENT OF JUSTICES, DECEMBER 24, 1906.!

OrpER: There having been an Associate Justice of this
court appointed since the commencement of this term, it is
ordered that the following allotment be made of the Chief
Justice and Associate Justices of this court among the cir-
cuits, agreeably to the act of Congress in such ecase made and
provided, and that such allotment be entered of record, viz:

For the First Circuit, Oliver Wendell Holmes, Associate
Justice.

For the Second Circuit, Rufus W. Peckham, Associate
Justice.

For the Third Circuit, William H. Moody, Associate Justice.

For the Fourth Circuit, Melville W. Fuller, Chief Justice.

For the Fifth Circuit, Edward D. White, Associate Justice.

For the Sixth Circuit, John M. Harlan, Associate Justice.

For the Seventh Circuit, William R. Day, Associate Justice.

For the Kighth Cireuit, David J. Brewer, Associate Justice.

For the Ninth Circuit, Joseph McKenna, Associate Justice.

1 For the last preceding allotment see 202 U. S. vii.
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CASES ADJUDGED

IN THE

SUPREME COURT OF THE UNITED STATES

AT

OCTOBER TERM, 1907.

WHITE-SMITH MUSIC PUBLISHING COMPANY w.
APOLLO COMPANY.

APPEALS FROM AND CERTIORARI TO THE CIRCUIT COURT OF AP-
PEALS FOR THE SECOND CIRCUIT.

Nos. 110, 111. Argued January 16, 17, 1908.—Decided February 24, 1908,

While this court is not bound under the doctrine of stare decisis by the de-
cisions of lower Federal courts which have not been reviewed by this
court, as to the construction of a Federal statute, or by the decisions of
the highest courts of foreign countries construing similar statutes of those
countries, where all of such decisions express the same views on the sub-
ject involved, the omission of Congress, when subsequently amending
the statute, to specifically legislate concerning that subject may be re-
garded by this court as an acquiescence by Congress in the judicial con-
struetion so given to the statute.

While the United States is not a party to the Berne Copyright Convention
of 1886, this court will hesitate to construe the copyright act as amended
March 3, 1891, in such manner that foreign authors and composers can
obtain advantages in this country which, according to that convention,
are denied to our ecitizens abroad.

What is included within the protection of the copyright statute depends
upon the construction of the statute itself, as the protection given to
copyright in this country is wholly statutory.

The amendment of § 4966, Rev. Stat., by the act of January 6, 1897, 29
Stat. 481, providing penalties for infringements of copyrighted dramatic
or musical compositions, did not enlarge the meaning of previous and
unamended sections.

A “copy” of a musical composition within the meaning of the copyright
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statute is a written or printed record of it in intelligible notation and this
does not includz perforated rolls which when duly applied and properly
operated in connection with musical instruments to which they are
adapted produce the same musical tones as are represented by the signs
and figures on the copy in staff notation of the composition filed by the
composer for copyright.

The existing copyright statute has not provided for the intellectual con-
ception, even though meritorious, apart from the thing produced; but
has provided for the making and filing of a tangible thing against the
duplication whereof it has protected the composer.

Considerations of the hardships of those whose published productions are
not protected by the copyright properly address themselves to Congress
and not to the courts.

147 Fed. Rep. 226, affirmed.

THE facts are stated in the opinion.

Mr. Luvingston Gifford for appellant:

Appellant’s interpretation is in accord, with the policy of the
law and appellee’s interpretation is not. The policy of the law
is to protect the author against every form of piracy without
distinction, and the piracy of a musical composition by repro-
ducing and selling it in the form of perforated music is just as
culpable as in any other form.

The Constitution purports to secure to authors ““ the exclusive
right to their respective writings,”” and it is obviously not com-
patible with this to protect them only against the sale of their
writings in a form which requires no assistance of mechanism
for reading.

As this interpretation is the only one which will carry out its
policy, the statute should certainly be so interpreted, unless
such interpretation is inconsistent with its terms or with the
terms of the Constitution.

Article I, § 8 of the Constitution, as interpreted by the de-
cisions, is broad enough to include perforated music.

See the copyright law in which Congress has included as
writings (§ 4952), books, maps, charts, dramatic or musical
compositions, engravings, etc. In principle we ask for no
broader interpretation here. And see also Lithograph Co. v.
Sarony, 111 U. S. 53; Holmes v. Hurst, 174 U, S. 86; Bleistein
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v. Donaldson Co., 188 U. S. 239; American Mutoscope Co. v.
Edzson Co., 137 Fed. Rep. 262.

The mutuality of the contract which the Constitution evi-
dently contemplates between the Government, on the one hand,
and the author or inventor on the other, also leads to the same
conclusion.

If an author has among his writings a musical composition,
the only possible way of “securing” to him the “exclusive
right” thereto is by giving him the monopoly of this musical
composition, no matter in what form it may be represented;
otherwise, he gets only a partial exclusive right thereto. No
composer can be truly said to have ‘“the exclusive right” to
his musical composition writings secured to him so long as
others have the right to publish, and sell them without his con-
sent, in the form of perforated music.

“Musical composition,” the term of the statute under which
this case comes, is broad enough to include perforated musie.

As applicable to this case, the right conferred by the statute
is the “sole liberty of printing, reprinting, publishing, com-
pleting, copying, executing, finishing and vending” the “musi-
cal composition.” The undeniable policy of the law is to cover
all forms of piracy.

This court has substantially decided that the subject of
property in a copyrighted musical composition is the order
of the notes in the author’s composition, by adopting in
Holmes v. Hurst, 174 U. S. 86, Mr. Justice Erle’s definition of
the subject of property in a book or literary composition as
being ““the order of the words in the author’s composition.”
And the same thing must also be true as to the notes of a musi-
cal composition. The only thing that has to be copied to con-
stitute a copy of the copyright property is the order in which
the notes were set down.

Appellee’s witnesses admit that in making the infringing
perforated music they copy the order of the notes.

It is immaterial that in the year 1831, when the term “musi-
cal composition” was first placed in the copyright statute the
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perforated form of musical compositions was not known. See
Edison v. Lubin, 122 Fed. Rep. 240, holding that while the
advance in the art of photography has resulted in a different

- type of photograph, yet it is none the less a photograph.

So, as to musie, while the perforated notation is a different
type of notation, yet it is none the less a “musical composition;”
none the less a perfeet record, and none the less a ““ writing.”

Where the order of the notes or words is copied, infringement,
of literary or musical compositions is not avoided by varia-
tions in other respects. Jollie v. Jacques, 1 Blateh. 625; Blume
v. Spear, 30 Fed. Rep. 631; Daly v. Palmer, 6 Blatch. 266;
Nicols v. Pitman, 26 Ch. Div. 374; Edison v. Lubin, 122 Fed.
Rep. 240; Fishel v. Leuckel, 53 Fed. Rep. 499; Falk v. Howell,
37 Fed. Rep. 202; Falk v. Donaldson, 57 Fed. Rep. 32; Turner
v. Robinson, 10 Ir. Ch. 121, 510; Drone on Copyright, 385;
Serutton on Copyright, ed. 1903, 135, note.

The meaning of “musical composition” in § 4952, must be
read in the light of its manifest meaning in § 4966 wherein it
is the subjeet of protection against public performance.

The prohibition of the public performance of a copyrighted
“musical composition” is the prohibition of the public repro-
duction of that order or succession of notes which constitutes
the composition. It is the musical composition that is publicly
performed, and not a sheet of musie.

Public performance is prohibited, whether or not any nota-
tion or record be used. And it cannot be questioned that a per-
formance in public of a musical composition upon an Aeolian
organ or pianola, by means of perforated music, would be as
much a public performance of a musical composition as if it
had been played in public from a printed sheet of music in
staff notation, and as such would be equally within the condem-
nation of the statute, provided the musical composition had
been copyrighted. One who, like the appellee, sells the musical
composition is a contributory infringer with the infringer under
§ 4952 who plays it in public.

Readability by the person without mechanical assistance is
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not made a test of copyrightability or of infringement by the
statute. So long as it can be read or reproduced in any way, it
makes no difference what assistance the person ealls in from
means known in the art.

Whether a musical composition, in addition to the musical
function performed by the order of its notes, does, or does not,
perform also a mechanical function is not made a test of copy-
rightability or of infringement by the statute.

It is impossible to say that the order of the perforated notes
is the mere adjunct of a valve mechanism, because the valve
mechanism would work with the perforations in whatever
order. It isnot the machine that puts or requires the perfora-
tions in this order, but the appellee.

There is no controlling authority opposed to complainant’s
contention. The two decisions in this country relied upon by
the appellee are neither binding upon this court nor apposite
to the facts disclosed by this record. Kennedy v. McTam-
many, 33 Fed. Rep. 584, and Stern v. Rosey, 17 App. D. C. 562,
discussed and distinguished. The English decision of Boosey
v. Whight, L. R. 1900, 1 Ch. 122, was based upon the narrow
wording of the English statute, and in view of the amendment
of that statute in 1902, can no longer be regarded as authority,
even in England.

My, Charles S. Burton and Mr. John J. 0’Connell for appellee:
Copyright is strietly statutory in the United States. If a
common law right ever existed it was taken away by the statute
of Anne, and that statute and those amendatory of it are now
in England the only source of an author’s right. There never
existed any common law right of copyright in the United States.
Copyright in this country is the creature of statute pure and
simple. Wheaton v. Peters, 8 Pet. 591, see p. 664 quotation;
Banks v. Manchester, 128 U. S. 244; Thompson v. Hubbard,
131 U. 8. 123.
: Existing by virtue of statute only, the limitations of copy-
right are those which the statute fixes, or, more accurately
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speaking, its extent is only that which the statute gives. Ewer
v. Coxe, Fed. Cases 4,584; S. C., 4 Wash. C. C. 487; Holmes v.
Hurst, 174 U. S. 82; Perris v. Hexamer, 99 U. S. 674.

The statutes creating and covering copyright must be strictly
construed in all respects. Banks v. Manchester, 128 U. S.
244; Bolles v. Quting Co., 175 U. S. 268.

Departure from this rule of striet construction cannot be
justified on the ground of extending the statute by analogy
from things expressed, to things thought to be similar; or from
rights named, and defined in respect to named subjects, to
analogous rights in respect to subjects thought to be analogous.

As the legislature alone created the right and set its bounds
in the first instance, so the legislature may, as civilization
and art develop and the considerations governing legislative
discretion change, extend or contract those bounds from year
to year and from generation to generation, but as the creation
of the right waited, so the extension, as much as its contrac-
tion, must wait upon the legislative act.

If the invention of automatic musical instruments and the
graphophone have opened new fields and methods for the ex-
ploitation, promulgation, or what may be called ““publication”
of musical compositions which did not exist or were not in con-
templation of the legislature when the present statutes were
enacted, it is not for the courts to enter the domain of legisla-
tion to weigh the considerations either of equity or expediency
which might move for or against such proposed extensions.
All arguments directed to the supposed reasonableness of
treating copyright as covering automatic means of audible
reproduction of speech and music are utterly irrelevant and
beside the question. See Osgood v. Aloe Instrument Co., 69
Fed. Rep. 291; Higgins v. Keuffel, 140 U. S. 428; Werckmerster
v. American Lithograph Co., 117 Fed. Rep. 360; Tompkins v.
Rankin, Fed. Cases, 14,090; Thompson v. Hubbard, 131 U. S.
123; Laittleton v. Oliver Ditson Co., 62 Fed. Rep. 597, affirmed,
67 Fed. Rep. 905; Wood v. Abbott, Fed. Cases, 17,938; Hulls v.
Auwustrich, 120 Fed. Rep. 862.
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Musical compositions mentioned as the subject of copyright
are tangible and legible embodiments of the intellectual product
of the musician, and not the intangible intellectual product
itself.

“Copies” which infringe a musical copyright must be tangi-
ble embodiments of the intellectual product of the composer in
the same sense and for the same purpose as tangible embodi-
ment which constitutes the copyrighted ““ musical composition.”

The primary use and adaptation of the thing determines its
copyrightability or infringement of copyright. Intention as
to use is material and may be controlling.

Things intended for mechanical function—for use in them-
selves—will not infringe copyright, and are not copyrightable
merely because of incidentally being able to perform some
part of the function of things copyrightable. Baker v. Selden,
101 U. 8. 99; Amberg File Co. v. Shea, 82 Fed. Rep. 314, aff’'g
78 Fed. Rep. 429; Rosenbach v. Dreyfuss, 2 Fed. Rep. 217.

The protection designed to be afforded to the composer by
copyright of a musical composition is only the monopoly of the
multiplication and selling of copies, and this applies to musical
compositions as it does to all other subjects of copyright.

As to this definition of the monopoly see Stephens v. Cady, 14
How. 529; Stowe v. Thomas, Fed. Cases, 13,514; Lawrence v.
Dana, Fed. Cases, 8,136; Perris v. Hexamer, 99 U. S. 674.

That perforated sheets and other mechanical means of auto-
matically producing music audibly are not infringements of
copyrights upon the musical compositions which are thus
audibly reproduced, has been the conclusion of every court of
England and America before which this question has ever come
for decision. Stern v. Rosey, 17 App. D. C. 562; Kennedy v.
McTammany, 33 Fed. Rep. 584; Boosey v. Whight, 15 L. T.
R. 322 (1899); 1 Ch. 836 (1899); 80 L. T. R. (N. S.) 561.

These prior decisions have established a rule of property and
of business, and should be sustained under the doctrine of
stare decisis, unless greater injury would result from sustaining
than from reversing them. Every enactment of Congress is
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properly interpreted by reference to established public policy
and then known existing conditions.

The existence at the time of the enactment of the United
States copyright law of 1891, of the Berne convention of 1886
compels the conclusion that said law of 1891 was not intended
by Congress to subject perforated rolls to copyright.

By leave of court, the following briefs were filed in these
cases on behalf of parties interested in the decision:

By Mr. Nathan Burkan for Victor Herbert sustaining the
contentions of the appellant.

By Mr. Albert H. Walker for the Connorized Musie Com-
pany; by Mr. George W. Pound for the De Kleist Musical In-
strument Manufacturing Company and the Rudolph-Wurlitzer
Company, sustaining the contentions of the appellee.

MRr. JusticE DAy delivered the opinion of the court.

These cases may be considered together. They are appeals
from the judgment of the Circuit Court of Appeals for the
Second Circuit (147 Fed. Rep. 226), affirming the decree of the
Circuit Court of the United States for the Southern District of
New York, rendered August 4, 1905 (139 Fed. Rep. 427), dis-
missing the bills of the complainant (now appellant) for want
of equity. Motions have been made to dismiss the appeals, and
a petition for writ of certiorari has been filed by appellant.
In view of the nature of the cases the writ of certiorari is
granted, the record on the appeals to stand as a return to the
writ. Montana Mining Co. v. St. Louts Mining Co., 204 U. S.
204.

The actions were brought to restrain infringement of the
copyrights of two certain musical eompositions, published in
the form of sheet musie, entitled, respectively, “Little Cotton
Dolly” and “Kentucky Babe.” The appellee, defendant be-
low, is engaged in the sale of piano players and player pianos,
known as the “Apollo,” and of perforated rolls of music used
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in connection therewith. The appellant, as assignee of Adam
Geibel, the composer, alleged compliance with the copyright
act, and that a copyright was duly obtained by it on or about
March 17, 1897. The answer was general in its nature, and
upon the testimony adduced a decree was rendered, as stated,
in favor of the Apollo Company, defendant below, appellee
here.

The action was brought under the provisions of the copy-
right act, § 4952 (3 U. 8. Comp. Stat. Sup. 1907, p. 1021), giv-
ing to the author, inventor, designer or proprietor of any book,
map, chart, dramatic or musical composition the sole liberty
of printing, reprinting, publishing, completing, copying, exe-
cuting, finishing and vending the same. The Circuit Courts of
the United States are given jurisdietion under § 4970 (3 U. S.
Comp. Stat. 3416) to grant injunctions according to the course
and principles of courts of equity in copyright cases. The
appellee is the manufacturer of certain musical instruments
adapted to be used with perforated rolls. The testimony dis-
closes that certain of these rolls, used in connection with such
instruments, and being connected with the mechanism to which
they apply, reproduce in sound the melody recorded in the two
pieces of music copyrighted by the appellant.

The manufacture of such instruments and the use of such
musical rolls has developed rapidly in recent years in this
country and abroad. The record discloses that in the year
1902 from seventy to seventy-five thousand of such instru-
ments were in use in the United States, and that from one
million to one million and a half of such perforated musical
rolls, to be more fully described hereafter, were made in this
country in that year.

It is evident that the question involved in the use of such
rolls is one of very considerable importance, involving large
property interests, and closely touching the rights of com-
posers and music publishers. The case was argued with force
and ability, orally and upon elaborate briefs.

Without entering into a detailed discussion of the mechanical
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construction of such instruments and rolls, it is enough to say
that they are what has become familiar to the public in the
form of mechanical attachments to pianos, such as the pianola,
and the musical rolls consist of perforated sheets, which are
passed over duects connected with the operating parts of the
mechanism in such manner that the same are kept sealed until,
by means of perforations in the rolls, air pressure is admitted
to the ducts which operate the pneumatic devices to sound the
notes. This is done with the aid of an operator, upon whose
skill and experience the success of the rendition largely depends.
As the roll is drawn over the tracker board the notes are sounded
as the perforations admit the atmospherie pressure, the per-
forations having been so arranged that the effect is to produce
the melody or tune for which the roll has been cut.

Speaking in a general way, it may be said that these rolls are
made in three ways. First. With the score or staff notation be-
fore him the arranger, with the aid of a rule or guide and a
graduated schedule, marks the position and size of the perfora-
tions on a sheet of paper to correspond to the order of notes in
the composition. The marked sheet is then passed into the
hands of an operator who cuts the apertures, by hand, in the
paper. This perforated sheet is inspected and corrected, and
when corrected is called “the original.” This original is used
as a stencil and by passing ink rollers over it a pattern is pre-
pared. The stenciled perforations are then cut, producing the
master or templet. The master is placed in the perforating
machine and reproductions thereof obtained, which are the
perforated rolls in question. Expression marks are separately
copied on the perforated music sheets by means of rubber
stamps. Second. A perforated music roll made by another
manufacturer may be used from which to make a new record.
Third. By playing upon a piano to which is attached an auto-
matic recording device producing a perforated matrix from
which a perforated musie roll may be produced.

It is evident, therefore, that persons skilled in the art can
take such pieces of sheet music in staff notation, and by means
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of the proper instruments make drawings indicating the per-
forations, which are afterwards outlined and cut upon the rolls
in such wise as to reproduce, with the aid of the other mechan-
ism, the music which is recorded in the copyrighted sheets.

The learned counsel for the parties to this action advance
opposing theories as to the nature and extent of the copyright
given by statutory laws enacted by Congress for the protection
of copyright, and a determination of which is the true one will
go far to decide the rights of the parties in this case. On be-
half of the appellant it is insisted that it is the intention of the
copyright act to protect the intellectual conception which has
resulted in the compilation of notes which, when properly
played, produces the melody which is the real invention of the
composer. It is insisted that this is the thing which Congress
intended to protect, and that the protection covers all means
of expression of the order of notes which produce the air or
melody which the composer has invented.

Musie, it is argued, is intended for the ear as writing is for
the eye, and that it is the intention of the copyright act to pre-
vent the multiplication of every means of reproducing the
music of the composer to the ear.

On the other hand, it is contended that while it is true that
copyright statutes are intended to reward mental creations or
conceptions, that the extent of this protection is a matter of
statutory law, and that it has been extended only to the tangi-
ble results of mental conception, and that only the tangible
thing is dealt with by the law, and its multiplication or repro-
duction is all that is protected by the statute.

Before considering the construction of the statute as an in-
dependent question the appellee invokes the doctrine of stare
fiecisis in its favor, and it is its contention that in all the cases
In which this question has been up for judicial consideration it
has been held that such mechanical producers of musical tones
as are involved in this case have not been considered to be
within the protection of the copyright act; and that, if within
the power of Congress to extend protection to such subjects,
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the uniform holdings have been that it is not intended to in-
clude them in the statutory protection given. While it may
be that the decisions have not been of that binding character
that would enable the appellee to claim the protection of the
doctrine of stare decisis to the extent of precluding further con-
sideration of the question, it must be admitted that the de-
cisions, so far as brought to our attention in the full discussion
had at the bar and upon the briefs, have been uniformly to the
effect that these perforated rolls operated in connection with
mechanical devices for the production of music are not within
the copyright act. It was so held in Kennedy v. McTammany,
33 Fed. Rep. 584. The decision was written by Judge Colt in
the First Circuit; the case was subsequently brought to this
court, where it was dismissed for failure to print the record.
145 U. S. 643. In that case the learned judge said:

“T cannot convince myself that these perforated sheets of
paper are copies of sheet music within the meaning of the copy-
right law. They are not made to be addressed to the eye as
sheet music, but they form a part of a machine. They are not
designed to be used for such purposes as sheet musie, nor do
they in any sense occupy the same field as sheet music. They
are a mechanical invention made for the sole purpose of per-
forming tunes mechanically upon a musical instrument.”

Again the matter was given careful consideration in the Court
of Appeals of the District of Columbia in an opinion by Justice
Shepard (Stearn v. Rosey, 17 App. D. C. 562), in which that
learned justice, speaking for the court, said:

“We cannot regard the reproduction, through the agency
of a phonograph, of the sounds of musical instruments play-
ing the music composed and published by the complainants,
as the copy or publication of the same within the meaning of
the act. The ordinary signification of the words ‘copying,’
‘publishing,” ete., cannot be stretched to include it.

“Tt is not pretended that the marking upon waxed cylinders
can be made out by the eye or that they can be utilized in any
other way than as parts of the mechanism of the phonograph.
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“Conveying no meaning, then, to the eye of even an expert
musician and wholly incapable of use save in and as a part of
a machine specially adapted to make them give up the records
which they contain, these prepared waxed eylinders can neither
substitute the copyrighted sheets of music nor serve any pur-
pose which is within their scope. In these respects there would
seem to be no substantial difference between them and the
metal cylinder of the old and familiar music box, and this,
though in use at and before the passage of the copyright act,
has not been regarded as infringing upon the copyrights of
authors and publishers.”

The question came before the English courts in Boosey v.
Whight (1899, 1 Ch. 836; 80 L. T. R. 561), and it was there held
that these perforated rolls did not infringe the English copy-
right act protecting sheets of music. Upon appeal Lindley,
Master of the Rolls, used this pertinent language (1900, 1 Ch.
122; 81 L. T. R. 265):

“The plaintiffs are entitled to copyright in three sheets of
music. What does this mean? It means that they have the
exclusive right of printing or otherwise multiplying copies of
those sheets of music, 1. e., of the bars, notes, and other printed
words and signs on these sheets. But the plaintiffs have no
exclusive right to the production of the sounds indicated by
or on those sheets of music; nor to the performance in private
of the music indicated by such sheets; nor to any mechanism
for the production of such sounds or musie. '

“The plaintiff’s rights are not infringed except by an un-
authorized copy of their sheets of music. We need not trouble
ourselves about authority; no question turning on the meaning
of that expression has to be considered in this case. The only
question we have to consider is whether the defendants have
copied the plaintiff’s sheets of music.

“The defendants have taken those sheets of music and have
Prepared from them sheets of paper with perforations in them,
and these perforated sheets, when put into and used with
properly constructed machines or instruments, will produce or
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enable the machines or instruments to produce the music in-
dicated on the plaintiff’s sheets. In this sense the defendant’s
perforated rolls have been copies from the plaintiff’s sheets.

“But is this the kind of copying which is prohibited by the
copyright act; or rather is the perforated sheet made as above
mentioned a copy of the sheet of music from which it is made?
Isit a copy at all? Isit a copy within the meaning of the copy-
right act? A sheet of music is treated in the copyright act as
if it were a book or sheet of letter press. Any mode of copy-
ing such a thing, whether by printing, writing, photography, or
by some other method not yet invented, would no doubt be
copying. So, perhaps, might a perforated sheet of paper to
be sung or played from in the same way as sheets of music are
sung or played from. But to play an instrument from a sheet
of music which appears to the eye is one thing; to play an in-
strument with a perforated sheet which itself forms part of
the mechanism which produces the music is quite another
thing.”

Since these cases were decided Congress has repeatedly had
occasion to amend the copyright law. The English cases, the
decision of the District Court of Appeals, and Judge Colt’s de-
cision must have been well known to the members of Congress;
and although the manufacture of mechanical musical instru-
ments had not grown to the proportions which they have since
attained they were well known, and the omission of Congress
to specifically legislate concerning them might well be taken to
be an acquiescence in the judicial construction given to the
copyright laws.

This country was not a party to the Berne convention of
1886, concerning international copyright, in which it was spe-
cifically provided:

“Tt is understood that the manufacture and sale of instru-
ments serving to reproduce mechanically the airs of music
borrowed from the private domain are not considered as con-
stituting musical infringement.”

But the proceedings of this convention were doubtless well
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known to Congress. After the Berne convention the act of
March 3, 1891, was passed. Section 13 of that act provides
(3 U. 8. Comp. Stat. 3417):

“Smc. 13. That this act shall only apply to a citizen or sub-
ject of a foreign state or nation when such foreign state or na-
tion permits to citizens of the United States of America the
benefits of copyright on substantially the same basis as to its
own citizens; and when such foreign state or nation is a party
to an international agreement which provides for reciprocity
in the granting of copyright, by the terms of which agreement
the United States of America may, at its pleasure, become a
party to such agreement. The existence of either of the con-
ditions aforesaid shall be determined by the President of the
United States by proclamation made from time to time as the
purposes of this act may require.”

By proclamation of the President July 1, 1891, the benefit of
the act was given to the citizens of Belgium, France, British
possessions and Sweden, which countries permitted the citi-
zens of the United States to have the benefit of copyright on
the same basis as the citizens of those countries. On April 30,
1892, the German Empire was included. On October 31, 1892,
a similar proclamation was made as to Italy. These countries
were all parties to the Berne convention.

It could not have been the intention of Congress to give to
foreign citizens and composers advantages in our country
which according to that convention were to be denied to our
citizens abroad.

In the last analysis this case turns upon the construction of
a statute, for it is perfectly well settled that the protection
given to copyrights in this country is wholly statutory. Whea-
ton v. Peters, 8 Pet. 590; Banks v. Manchester, 128 U. S. 244,
253; Thompson v. Hubbard, 131 U. S. 123, 151; American
Tobacco Company v. Werckmeister, 207 U. S. 284,

Musical compositions have been the subject of copyright pro-
tection since the statute of February 3, 1831, c. , 4 Stat. 436,
and laws have been passed including them since that time.
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When we turn to the consideration of the act it seems evident
that Congress has dealt with the tangible thing, a copy of
which is required to be filed with the Librarian of Congress, and
wherever the words are used (copy or copies) they seem to re-
fer to the term in its ordinary sense of indicating reproduction
or duplication of the original. Section 4956 (3 U. 8. Comp.
Stat. 3407) provides that two copies of a book, map, chart or
musical composition, ete., shall be delivered at the office of the
Librarian of Congress. Notice of copyright must be inserted
in the several copies of every edition published, if a book, or if
a musical composition, ete., upon some visible portion thereof.
Section 4962, Copyright Act, 3 U. S. Comp. Stat. 3411. Sec-
tion 4965 (3 U. 8. Comp. Stat. 3414) provides in part that
the infringer “shall forfeit every sheet thereof, and one dollar
for every sheet of the same found in his possession,” ete., evi-
dently referring to musical compositions in sheets. Through-
out the act it is apparent that Congress has dealt with the con-
crete and not with an abstract right of property in ideas or
mental conceptions.

i We cannot perceive that the amendment of § 4966 by the
i act of January 6, 1897, c¢. 4, 29 Stat. 481 (3 U. S. Comp. Stat.
3'“1 3415), providing a penalty for any person publicly performing
il or representing any dramatic or musical composition for which
il a copyright has been obtained, can have the effect of enlarging
i the meaning of the previous sections of the act which were
not changed by the amendment. The purpose of the amend-
ment evidently was to put musical compositions on the foot-
ing of dramatic compositions so as to prohibit their public
performance. There is no complaint in this case of the public
performance of copyrighted music; nor is the question involved
whether the manufacturers of such perforated music rolls
when sold for use in public performance might be held as con-
tributing infringers. This amendment was evidently passﬂd
for the specific purpose referred to, and is entitled to little
consideration in construing the meaning of the terms of the
act theretofore in force.
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What is meant by a copy? We have already referred to the
common understanding of it as a reproduction or duplication
of a thing. A definition was given by Bailey, J., in West v.
Francis, 5 B. & A. 743, quoted with approval in Boosey v.
Whight, supra. He said: “A copy is that which comes so near
to the original as to give to every person seeing it the idea
created by the original.”

Various definitions have been given by the experts called
in the case. The one which most commends itself to our judg-
ment is perhaps as clear as can be made, and defines a copy-of
a musical composition to be “a written or printed record of it
in intelligible notation.” It may be true that in a broad sense
a mechanical instrument which reproduces a tune copies it;
but this is a strained and artificial meaning. When the com-
bination of musical sounds is reproduced to the ear it is the
original tune as conceived by the author which is heard. These
musical tones are not a copy which appeals to the eye. In no
sense can musical sounds which reach us through the sense of
hearing be said to be copies as that term is generally under-
stood, and as we believe it was intended to be understood in
the statutes under consideration. A musical composition is
an intellectual creation which first exists in the mind of the
composer; he may play it for the first time upon an instru-
ment. It is not susceptible of being copied until it has been
put in a form which others can see and read. The statute has
not provided for the protection of the intellectual conception
apar.t from the thing produced, however meritorious such con-
ception may be, but has provided for the making and filing of
a t.angible thing, against the publication and duplication of
which it. is the purpose of the statute to protect the composer.

Also it may be noted in this connection that if the broad
construction of publishing and copying contended for by the
appe.llants is to be given to this statute it would seem equally
applicable to the eylinder of a music box, with its mechanical
arrangement for the reproduction of melodious sounds, or the

record of the graphophone, or to the pipe organ operated by
VOL. ccrx—2
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devices similar to those in use in the pianola. All these in-
struments were well known when these various copyright acts
were passed. Can it be that it was the intention of Congress
to permit them to be held as infringements and suppressed by
injunctions?

After all, what is the perforated roll? The fact is clearly
established in the testimony in this case that even those skilled
in the making of these rolls are unable to read them as musical
compositions, as those in staff notation are read by the per-
former. It is true that there is some testimony to the effect
that great skill and patience might enable the operator to read
his record as he could a piece of music written in staff notation.
But the weight of the testimony is emphatically the other way,
and they are not intended to be read as an ordinary piece of
sheet music, which to those skilled in the art conveys, by read-
ing, in playing or singing, definite impressions of the melody.

These perforated rolls are parts of a machine which, when
duly applied and properly operated in connection with the
mechanism to which they are adapted, produce musical tones
in harmonious combination. But we cannot think that they
are copies within the meaning of the copyright act.

It may be true that the use of these perforated rolls, in the
absence of statutory protection, enables the manufacturers
thereof to enjoy the use of musical compositions for which
they pay no value. But such considerations properly address
themselves to the legislative and not to the judicial branch of
the Government. As the act of Congress now stands we be-
lieve it does not include these records as copies or publications
of the copyrighted music involved in these cases.

The decrees of the Circuit Court of Appeals are
Affirmed.

Mr. Justice HoLmES, concurring specially.

In view of the facts and opinions in this country and abroad
to which my brother Day has called attention I do not feel
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justified in dissenting from the judgment of the court, but the
result is to give to copyright less scope than its rational sig-
nificance and the ground on which it is granted seem to me to
demand. Therefore I desire to add a few words to what he
has said.

The notion of property starts, I suppose, from confirmed
possession of a tangible objeet and consists in the right to
exclude others from interference with the more or less free
doing with it as one wills. But in copyright property has
reached a more abstract expression. The right to exclude is
not directed to an object in possession or owned, but is in
vacuo, so to speak. It restrains the spontaneity of men where
but for it there would be nothing of any kind to hinder their
doing as they saw fit. It is a prohibition of conduct remote
from the persons or tangibles of the party having the right.
It may be infringed a thousand miles from the owner and
without his ever becoming aware of the wrong. It is a right
which could not be recognized or endured for more than a
limited time, and therefore, I may remark in passing, it is one
which hardly can be conceived except as a product of statute,
as the authorities now agree.

The ground of this extraordinary right is that the person
to whom it is given has invented some new collocation of
visible or audible points,—of lines, colors, sounds, or words.
The restraint is directed against reproducing this collocation,
although but for the invention and the statute any one would
be free to combine the contents of the dictionary, the elements
of the spectrum, or the notes of the gamut in any way that
he had the wit to devise. The restriction is confined to the
specific form, to the collocation devised, of course, but one
vEfould expect that, if it was to be protected at all, that colloca-
tion would be protected according to what was its essence.
Ope would expect the protection to be coextensive not only
with the invention, which, though free to all, only one had the
ability to achieve, but with the possibility of reproducing the
result which gives to the invention its meaning and worth. A
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musical composition is a rational collocation of sounds apart
from concepts, reduced to a tangible expression from which
the collocation can be reproduced either with or without con-
tinuous human intervention. On principle anything that me-
chanically reproduces that collocation of sounds ought to be
held a copy, or if the statute is too narrow ought to be made
so by a further act, except so far as some extraneous considera-
tion of policy may oppose. What license may be implied from
a sale of the copyrighted article is a different and harder ques-
tion, but I leave it untouched, as license is not relied upon as
a ground for the judgment of the court.

DUN ». LUMBERMEN’S CREDIT ASSOCIATION.

APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE SEVENTH
CIRCUIT.

No. 138. Argued January 31, 1908.—Decided February 24, 1908.

Findings of fact in a suit in equity made by both the Circuit Court and the
Circuit Court of Appeals will not be reversed by this court unless shown
to be clearly erroneous.

Where the lower courts have both found that the proportion of copyrighted
matter issued in a later publication, in this case a trade rating journal,
is insignificant compared with the volume of independently acquired in-
formation, an injunction should be refused and the owner of the copy-
right remitted to a court of law to recover the damages actually sustained.

144 Fed. Rep. 83, affirmed.

THE facts are stated in the opinion.

Mr. John O’Connor and Mr. Charles K. Offield, with whom
Mr. Thomas M. Hoyne and Mr. Henry S. Towle were on the
brief, for appellants.

Mr. Fred H. Atwood and Mr. Charles O. Loucks, with whom
Mr. Frank B. Pease was on the brief, for appellees.
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MR. JusTice Moopy delivered the opinion of the court.

The appellants are the proprietors of a mercantile agency
which publishes at intervals a copyrighted book of reference
containing lists of merchants, manufacturers and traders in
the United States and the North American British possessions.
The book contains information as to the business, capital and
credit rating of those who are enumerated in it. The informa-
tion is obtained at large expense and is useful to those who are
engaged in trade and commerce, who in large number sub-
scribe to the privilege of consulting copies of it, which are
furnished but not sold to them. The appellee is a corporation
engaged in preparing and publishing a similar book, limited,
however, to those engaged in the lumber and kindred trades.
The book is called the Reference Book of the Lumbermen’s
Credit Association. The appellants brought in the Circuit
Court of the United States a suit in equity, alleging an infringe-
ment of their copyright by the appellee, and praying for an
injunction, for an account, and for general relief. After hear-
ing evidence, the Circuit Court entered a decree dismissing the
bill for want of equity, which, with an immaterial modifica-
tion, was affirmed by the Circuit Court of Appeals. An appeal
to this court was then taken.

Both the courts below made findings of fact, which are in
substantial agreement. Those findings best appear by quota-
tions from the opinions which follow. The judge of the Circuit
Court said

“From the evidence it appears that defendant admits using
complainants’ book, but insists that it did so merely for the
purpose of comparison and for information as to names, but
that in every case it, at great cost, procured original and in-
de‘pendent information as to the rating and other facts con-
tained in defendants’ book. There are in respondents’ refer-
ence book more than 60,000 names. The evidence shows that
thfr.e are on hand more than 1,000,000 reports, replies to in-
quiries, ete. It further appears that defendants receive large
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numbers of newspapers, magazines, trade journals and bulletins;
that they use traveling men, lumber dealers, agents, lawyers,
justices of the peace, mercantile associations, railroad com-
panies and the clippings sent out by a number of clipping
bureaus. At times defendants’ mail reaches approximately
2,000 pieces of mail per day. A large force of employés and
large offices are required in the management of the busi-
ness.

“On the other hand, a number of instances are disclosed
in the evidence which have strong tendency to establish the
charge that defendants have used some of complainants’ copy-
right material in making their book. The same mistakes occur
in each. In one case complainants’ witness swears to an en-
I tirely fictitious item placed in complainants’ book as a test,
I which was duly appropriated by defendants. In regard to a
number of items said to be duplicated, defendants show original
investigation. Still, when all the explanations are considered,
it seems to be fairly established that defendants did take some
of the items complained of. Generally such ndicia is held to
indicate a substantial theft of copyright property, but taking
all the evidence together T am satisfied that the items selected
as tests constitute the bulk of all the items taken, and that
they are of small moment in comparison with the whole.

““Defendants’ book gives information on 113 subjects, com-
plainants on 19. When we consider that the matter consists
of names and other data, which, when true, must be the same
in any report, and that in many cases the source of informa-
tion must often be the same with both the parties thereto, it
would seem to be just to lay down a different rule from that
which obtains in cases where syllabi and summaries of law
i and fact are appropriated. Here seems to be no attempt to
I coin money out of another’s labor. Tt is clearly a case in which
the matter taken must be substantial and such as to really
| work injury to complainants.

i “When we take note of the character of the items alleged
to be appropriated on the one hand and the consequences of
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granting the injunction prayed for, it would be an unwarrant-
able use of the power of the court to do so.”

The Circuit Court of Appeals said:

“The question is one of fact, to be solved by a study of the
evidence. From our examination we concur in the conclusion
of the Circuit Court. The large features are that appellees’
book of about 60,000 names contain over 16,000 (and over
400 towns) that are not in Dun’s; that of the names in com-
mon only about fifteen per cent have similar capital ratings,
that of the names with similar capital ratings a large propor-
tion are classified differently respecting the particular busi-
nesses; and that six times as many different classes of in-
formation are given in appellees’ book as in Dun’s. On every
page of appellees’ book the names that are not given in Dun’s
and the names regarding which the information does not ex-
ceed or substantially vary from that given in Dun’s bear the
relation of three to one. These features are ocular confirma-
tion of appellees’ testimony regarding the long-continued,
elaborate and comprehensive system of obtaining independent
information. It is futile to elaim that such a system, produc-
ing twenty-five per cent more names than Dun, and six times
as many subjects of information concerning the persons named,
is kept up at great expense merely as a cloak. It may be that
the evidence would require a finding that with respect to a
few names an improper use of Dun’s book was made by an
agent or correspondent of appellees. But the proportion is so
nsignificant compared with the injury from stopping appel-
!ees’ use of their enormous volume of independently acquired
Hlformation, that an injunction would be unconscionable. In
such cases the copyright owner should be remitted to his
remedy at law. Drone on Copyright, 413; Mead v. West Pub.
Co., 80 Fed. Rep. 380.”

We cannot, as we are asked to do by the appellants, reverse
the findings of fact made by the Circuit Court and the Circuit
Court of Appeals. Successively considering the same evidence,
the two courts agree in the findings. In such a case in a suit
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in equity the findings will not be disturbed by this court,
unless they are shown to be clearly erroneous. Towson v.
Moore, 173 U. S. 17; Brainard v. Buck, 184 U. S. 99; Shappirio
v. Goldberg, 192 U. S. 232. An examination of the voluminous
testimony shows that it tended to sustain the findings, and
that, to say the least, there is no ground for saying that the
conclusions drawn from the evidence were clearly erroneous.

Accepting as true the facts found, we think the discretion
of the court was wisely exercised in refusing an injunction and
remitting the appellants to a court of law to recover such dam-
age as they might there prove that they had sustained. The
reasons for this conclusion are tersely stated in the opinion of
the Court of Appeals, which we have quoted, and we approve
them.

Judgment affirmed.

VENNER ». GREAT NORTHERN RAILWAY COMPANY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE SOUTHERN DISTRICT OF NEW YORK.

No. 485. Submitted January 20, 1908,-—Decided February 24, 1908.

Where the question of jurisdiction is certified to this court under § 5 of the
judiciary act of 1891, nothing but that question can be considered here.
In this case the question is considered both as to parties and subject-mat-
ter.

A cause is removable to the Circuit Court if it is one of which the court
is given jurisdiction.

While the court, in determining whether diverse citizenship exists, may
disregard the pleader’s arrangement of parties and align them according
to actual interest, if the plaintifi’s controversy is actually with all the
parties named as defendants, all of whom are necessary parties, none of
them can for jurisdictional purposes be regarded otherwise than as de-
fendants; and so keld, in an action against a corporation and others by
one of the stockholders, that where the complaint alleges joint fraudulent
conduct on the part of the corporation and the other defendants with
whom it jointly resists that charge, the corporation cannot be realigned
as a party plaintiff even if it might be to its financial interest to have the
plaintiff prevail. Doctor v. Harrington, 196 U. S. 579.
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The right to bring a suit is distinguishable from the right to prosecute the
particular bill; and, where the other jurisdictional essentials exist, the
Circuit Court has jurisdiction of an action against a corporation by one
of its stockholders although the bill does not comply with Equity Rule 94
and for that reason must be dismissed.

The jurisdiction of the Circuit Court is prescribed by laws enacted by Con-
gress in pursuance of the Constitution and while this court may, by rules
not inconsistent with law, regulate the manner in which that jurisdiction
shall be exercised, that jurisdiction cannot by such rules be enlarged or
diminished.

THE facts are stated in the opinion.

Mr. Abram J. Rose, Mr. George H. Yeaman, Mr. Alfred C.
Petlé and Mr. Stephen M. Yeaman for appellant:

The Circuit Court should have aligned the Great Northern
Railway with the plaintiff which would defeat jurisdiction.

The question of jurisdiction is directly raised in and ap-
pears by the record.

The action is the common one in equity by a stockholder
of a corporation suing on behalf of himself and of other stock-
holders to recover for a wrong alleged to have been done to
the corporation by its officers dealing on its behalf to their
own personal profit and advantage and to the waste and in-
jury of the corporation, its funds and estate.

The original complaint in the state court stated a good cause
of action as was conceded by the eircuit judge in the opinion
sustaining the demurrers which cited Young v. Drake, 8 Hun,
61, 64; Frothingham v. Broadway de. Ry. Co., 9 Civ. Pro. 304,
314; O’Connor v. Va. P. P. Co., 46 Misc. 530, 535; Frickett v.
Murphy, 46 App. Div. 180, 186; Sayles v. Central Bank of Rome,
18 Mise. 155, 158; Hanna v. Lyon, 179 N. Y. 107. See also
Stewart v. Erie &c., 17 Minnesota, 372, 400, 401; Cook on
Corporations (5th ed.) 1882; Elkins v. Camden & At. R. R. Co.,
36 N. J. Eq. 514; Parsons v. Joseph, 92 Alabama, 403, 405;
Montgomery Light Co. v. Lahey, 121 Alabama, 131, 136.

Such being the nature of the action, the only possible ground
of F?deral Jurisdiction would be the diverse citizenship of the
parties, and unless the required diversity of citizenship is
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shown to exist, the Circuit Court was wholly without juris-
diction.

The facts necessary to confer jurisdiction on a United States
court to entertain an action of the nature of the one at bar
when the diverse citizenship of the parties is the sole ground
of jurisdiction have been expressly laid down and defined in
Equity Rule 94.

The reasons which gave rise to the promulgation of this rule
and the abuses which it was intended to prevent are well
known.

The direct object and purpose of that rule was to pre-
vent the courts of the United States from being overburdened
with actions brought by stockholders of corporations, which,
except for the diverse citizenship of the stockholder appear-
ing as complainant, would have to be brought in a state court,
of competent jurisdiction. Hawes v. Oakland, 104 U. S. 450;
Detroit v. Dean, 106 U. S. 537; City of Quincy v. Steele, 120
U. 8. 241.

If the necessary jurisdictional facts required by Rule 94 do
not appear, the corporation will be aligned as the party plain-
tiff, and the question of jurisdiction determined as if the suit
had been originally brought by it and not by a stockholder in
its behalf. Elkins v. City of Chicago, 119 Fed. Rep. 957;
Kemmerer v. Haggerty, 139 Fed. Rep. 693; Dickinson v. Con-
solidated Traction Co., 114 Ted. Rep. 232; Waller v. Coler, 125
Fed. Rep. 821; Groel v. United Electric Co., 132 Fed. Rep. 252.

The allegations of the hill clearly” do not meet the require-
ments of Rule 94; either as to the plaintiff being a stockholder
at the time the cause of action arose, that he thereafter be-
came a stockholder by devolution of law, or as to the suit not
being a collusive one to confer on a court of the United States
jurisdiction of a cause of which it would not otherwise have cog-
nizance. In these respects, therefore, there is no compliance
with the rule and the case cannot be taken out of the applica-
tion of the wholesome rule that for the purpose of determin-
ing jurisdiction on the ground of diverse citizenship, the real
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party in interest will be aligned on the part of the complain-
ant. Brown v. Strode, 15 Cranch, 303; McNuit v. Bland, 2
How. 9; Maryland,use of Markley v. Baldwin, 112 U. S. 490;
Stewart v. Baltimore & Ohio R. R. Co., 168 U. S. 445.

Rule 94 does not apply to actions removed from a state
court to a Federal court. Farle v. Seattle &c. R. R. Co., 56
Fed. Rep. 909; Evans v. Un. Pac. Ry. Co., 58 Fed. Rep. 497.
See also City of Chicago v. Camerson, 22 11l. App. 91, 102.

The Circuit Court had no original jurisdiction of the case
and could not acquire jurisdiction by removal.

Since the acts of 1887 and 1888, it is very clear that the in-
tent is to confine the right of removal to cases originally cog-
nizable in the Cireuit Courts of the United States. See Mexi-
can National Ry. Co. v. Davidson, 157 U. S. 201, and this
differentiates this case from those cited in the opinion below,
in which were involved §§ 11 and 12 of the act of 1789.

The Cireuit Court being wholly without jurisdiction should
have remanded the case to the state court. Detroit v. Dean,
106 U. 8. 537.

Mr. Julius F. Workum for appellees:

Inasmuch as this appeal is taken direct from the Circuit
Court to this eourt, and the question of the former court’s
jurisdiction is certified up, this court can consider only whether
the Circuit Court as a Federal court had jurisdietion, and not
whether as a court of equity it should have sustained or over-
ruled the demurrers. Chicago v. M-lls, 204 U. S. 321, 326;
Lowisville Trust Co. v. Knott, 191 U. 8. 225, 233, 234; Hennessy
V. Richardson Drug Co., 189 U. S. 25, 33; Mexican Central
R. R. Co. v, Eckman, 187 U. S. 429, 432; Blythe v. Hinckley,
173 U. 8. 501; United States v. Rider, 163 U. 8. 132, 139; Smith
v. McKay, 161 U. S. 355; Unated States v. Jahn, 155 U. S. 109,
U3; Schunk v. Moline, 147 U. 8. 500, 507; MecLish v. Roff,
141 7. 8. 661; Rosenbaum v. Bauer, 120 U. S. 459,

The only question that is open for discussion, therefore, is
Whether the case involves a controversy between citizens of
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different States. As the parties are arranged the citizenship
of plaintiff is different from that of the defendants. The mere
fact that the defendant corporation might be benefited by
such a suit does not foree its alignment with complainant, un-
less there is really no controversy between the complainant
and the railroad company. See Detroit v. Dean, 106 U. S.
537, and cases cited; and Dodge v. Woolsey, 18 How. 331;
Davenport v. Dows, 18 Wall. 626; Memphis v. Dean, 8 Wall.
64; Greenwood v. Freight Company, 105 U. S. 13; Quincy v.
Steel, 120 U. S. 241.

Doctor v. Harrington, 196 U. S. 579, is conclusive of the
case at bar, for in that case, as in this, the eomplainant based
his right to maintain the action on the ground that the de-
fendant corporation is controlled by its co-defendant, who, it
is alleged, used the corporation for his own advantage. New
Jersey Central R. R. Co. v. Mills, 113 U. S. 249. See also
East Tenn. &c. R. R. Co. v. Grayson, 119 U. S. 240; Chicago
v. Mills, 204 U. S. 321; Hawes v. Oakland, 104 U. S. 450, 452.

Complainant cannot, under Equity Rule 94, maintain the
action; as a matter of fact he purchased his stock just before
bringing suit, long after the alleged acts of which he com-
plained, and he could not, and did not, allege that he was a
stockholder at the time of their occurrence. This defect of
title did not, as appellant argues, create any Federal jurisdic-
tional question. Corbus v. Gold Mining Co., 187 U. S. 455;
1llinors Central R. R. Co. v. Adams, 180 U. 8. 28, 34, 35.

Mr. Justice Moopy delivered the opinion of the court.

The plaintiff in error, a citizen of New York, brought this
suit in equity in the Supreme Court of New York against the
defendant railroad, a citizen of Minnesota, and the other de-
fendant, its president, also a citizen of Minnesota. The com-
plaint set forth in substance the following facts upon which
the right to relief was claimed: The plaintiff was a stockholder
in the defendant railroad at the time of the beginning of the
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suit in 1906. Whether or not he was a stockholder at the time
when the alleged wrongful acts were committed by the defend-
ants does not appear by any allegation in the complaint. The
defendant James J. Hill was a director and the president of
the other defendant, the Great Northern Railway Company,
and that railroad and its board of directors were under his
absolute control. While holding these offices and exercising this
control, in 1900 and 1901, Hill purchased, or caused to be
purchased for his use, stock of the Chicago, Burlington and
Quiney Railroad Company of the par value of $25,000,000, at
an average price of one hundred and fifty dollars a share.
This purchase was made with the design of selling the stock
at a higher price to the company of which he was a director
and president. Subsequently, in 1901, while still holding his
offices in the Great Northern Railway and exercising the same
control over that corporation, he sold to it a large amount of
the stock of the Chicago, Burlington and Quincy Railroad
Company owned by him, and made an unlawful profit of
$10,000,000 on the transaction. Before bringing this suit the
plaintiff demanded of the Great Northern Railway Company
that it bring suit against Hill to compel him to account for
and pay over to it the wrongful profit which he had obtained.
The railroad refused to comply with this demand, and there-
upon the plaintiff brought this suit as a stockholder in his
own behalf, and in the behalf and for the benefit of other
stockholders similarly situated. The prayer was that Hill
should account for his profit and pay it to the Great Northern
Railway Company with interest, and for general relief. On
the defendants’ petition the case was removed to the United
States Circuit Court for the Southern District of New York,
on the ground of diversity of citizenship of the plaintiff and
the defendants. In that court the plaintiff was ordered to
“replead the complaint herein according to the forms and
practice prevailing in equity.” This was done on November 9,
1906. The new complaint set forth the facts in greater detail
and with some variations, but its substance and effect was
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similar to that of the first complaint. The complaint did not
conform to the requirements of Equity Rule 94, relating to
suits of this nature, in that it failed to allege that the plain-
tiff was a shareholder at the time of the transactions of which
he complains, or that his shares had devolved on him since by
operation of law, or that the suit was not collusive, or the
particulars of his efforts to procure action by the corporation
defendant. The defendants then demurred separately to the
bill and the defendant Hill subjoined to his demurrer an affi-
davit denying every allegation in it tending to show wrongful
conduct on his part. Thereafter the plaintiff moved to remand
the ecause to the state court on the ground that the Circuit
Court was without jurisdiction over it. This motion was denied.
The demurrer was sustained and the bill dismissed. The cor-
rectness of the ruling on the demurrer and the dismissal is not
before us. The case comes here on direct appeal from the
Circuit Court on the question of jurisdiction alone, certified
in the following terms: “ Now, therefore, the court hereby certi-
fies to the Supreme Court of the United States the question of
jurisdiction which has arisen upon the aforesaid motion to re-
mand and the demurrers to the complaint, to wit: Whether or
not the complainant’s amended bill of ecomplaint showed that
there was such diversity of citizenship between the party com-
plainant and the parties defendant in this cause as would be
sufficient, under-the provisions of the United States Revised
Statutes to confer jurisdiction upon the United States Circuit
Court for the Southern District of New York of this cause,
and whether this cause, as brought in the Supreme Court of
the State of New York, was one over which this court would
have had original jurisdiction, and was therefore removable
into this court.”

We consider nothing but the question of jurisdiction, and
express no opinion upon the decision upon the demurrer which
is not properly here. Schunk v. Moline, Milburn & Stoddart
Co., 147 U. 8. 500; Smith v. McKay, 161 U. S. 355; Mexican
Central Railway Co. v. Eckman, 187 U. S. 429; Hennessy V.
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Richardson Drug Co., 189 U. 8. 25; Chicago v. Mills, 204 U. S.
321.

The cause was removable to the Circuit Court by the defend-
ants if it was one of which that court was given jurisdiction.
25 Stat. 434; Mexican National Ratlroad Company v. Davidson,
157 U. 8. 201; Traction Company v. Mining Company, 196
U. S. 239. The only ground of original jurisdiction or of re-
moval was that the suit was a controversy between citizens
of different States. In that case Congress has given the Circuit
Court jurisdiction over it, with certain limitations not material
here. 25 Stat. 434. The plaintiff contends that the Circuit
Court was without jurisdiction of the cause, and should there-
fore have remanded it to the state court, for two reasons.
First, because upon a proper alignment of the parties there was
not a controversy between citizens of different States. Second,
because the cause of action as disclosed by the pleadings
showed that the Circuit Court had no jurisdiction over the sub-
ject matter. These reasons are entirely independent of each
other and require separate consideration. Iirst, was there a
controversy between citizens of different States? As the parties
were arranged by the plaintiff himself on the face of the record,
there was a diversity of citizenship. The plaintiff was a citizen
of New York and the two defendants were citizens of Minnesota.
But the plaintiff insists that by looking through the superficial
aspects of the controversy to its real substance it is seen that
the railway company’s interest is adverse to that of the other
defendant, and the same as that of the plaintiff, and that
therefore, for the purpose of determining the jurisdiction, the
defendant railroad should be regarded as a plaintiff. If this
should be done there would be a citizen of Minnesota a plaintiff
and.another citizen of Minnesota a defendant, and the diversity
Of, citizenship which is indispensable to the jurisdiction of the
Cireuit Court would no longer exist. Let it be assumed for the
purposes of this decision that the court may disregard the ar-
rangement of parties made by the pleader, and align them upon
the side where their interest in and attitude to the controversy
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really places them, and then may determine the jurisdictional
question in view of this alignment. Removal Cases, 100 U. S.
457; Pacific Railroad v. Ketchum, 101 U. S. 289; Harter v. Ker-
nochan, 103 U. 8. 562, 566; Wilson v. Oswego Township, 151
U.S. 56, 63; Merchants’ Cotton Press Co. v. Insurance Company
of North America;, 151 U. S. 368, 385; Evers v. Watson, 156
U. 8. 527, 532. 1If this rule should be applied it would leave
the parties here where the pleader has arranged them. It
would doubtless be for the financial interests of the defendant
railroad that the plaintiff should prevail. But that is not
enough. Both defendants unite, as sufficiently appears by
the petition and other proceedings, in resisting the plaintiff’s
claim of illegality and fraud. They are alleged to have engaged
in the same illegal and fraudulent conduct, and the injury is
alleged to have been accomplished by their joint action. The
plaintiff’s controversy is with both, and both are rightfully
and necessarily made defendants, and neither can, for juris-
dictional purposes, be regarded otherwise than as a defendant
Davenport v. Dows, 18 Wall. 626; The Ceniral Railroad Com-
pany v. Mills, 113 U. 8. 249; Railroad v. Grayson, 119 U. S.
240; Doctor v. Harrington, 196 U. S. 579; Groel v. United Elec-
tric Co., 132 Fed. Rep. 252, and see Chicago v. Mills, 204 U. S.
321. The case of Doctor v. Harrington is precisely in point on
this branch of the case, and is conclusive. In that case the
plaintiffs, stockholders in a corporation, brought an action in
the Circuit Court against the corporation and Harrington,
another stockholder, “who directed the management of the
affairs of the corporation, dictated its policy, and selected its
directors.” It was alleged that Harrington fraudulently caused
the corporation to make its promissory note without considera-
tion, obtained a judgment on the note, and sold, on execution,
for much less than their real value, the assets of the corpora-
tion to persons acting for his benefit. On the face of the plead-
ings there was the necessary diversity of citizenship, but it
was insisted that the corporation, because its interest was the
same as that of the plaintiff, should be regarded as a plaintiff.
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The court below so aligned the corporation defendant, and, as
that destroyed the diversity of citizenship, dismissed the suit
for want of jurisdiction. This court reversed the decree, say-
ing, p. 587: “The ultimate interest of the corporation made
defendant may be the same as that of the stockholder made
plaintiff, but the corporation may be under a control antago-
nistic, and made to act in a way detrimental to his rights. In
other words, his interests, and the interests of the corporation,
may be made subservient to some illegal purpose. If a contro-
versy hence arise, and the other conditions of jurisdiction exist,
it can be litigated in a Federal court.”” There was therefore
in the case at bar the diversity of citizenship which confers
jurisdiction.

Second. Did the Circuit Court have jurisdiction of the sub-
ject matter of the litigation? It has already been shown that
the plaintiff in his petition did not bring this case within the
terms of Equity Rule 94, which is printed in the margin.! It
may be noted that the plaintiff in Doctor v. Harrington, supra
complied with the requirements of the rule. It is argued
that a compliance with that rule is essential to the jurisdiction,
and that a controversy of the general nature contemplated by
the rule is beyond the jurisdiction of the Circuit Court, unless
the plaintiff shows the existence of all the facts which the rule
makes indispensable to his success in the suit. But this argu-
ment overlooks the purpose and nature of the rule. The rule
simply expresses the principles which this court, after a review
of the authorities, had declared in Hawes v. Oakland, 104 U. 8.

1 Every bill brought by one or more stockholders in a corporation, against
the corporation and other parties, founded on rights which may be properly
asserted by the corporation, must be verified by oath, and must contain
an fxllegation that the plaintiff was a shareholder at the time of the trans-
action of which he complains, or that his share had devolved on him since
by operation of law; and that the suit is not a collusive one to confer on a
court of the United States jurisdiction of a case of which it would not other-
:;?Stehha‘lze' co‘gnizance. It must also set forth with particularity the efforts
e ;. plaintiff to secure such action as he desires on the part of the manag-

g directors or trustees, and, if necessary, of the shareholders, and the
Causes of his failure to obtain such action.

VOL. cC1x—3




34 OCTOBER TERM, 1907.

Opinion of the Court. 209 U. S,

450, to be applicable in the decision of a stockholder’s suit of
the kind now under consideration. Neither the rule nor the
decision from which it was derived deals with the question of
the jurisdiction of the courts, but only prescribes the manner
in which the jurisdiction shall be exercised. If a controversy
of this general nature is brought in the Cireuit Court and the
necessary diversity of citizenship exists, but upon the pleadings
or the proof it appears that the plaintiff has not shown a case
within the decision in Hawes v. Oakland, or the rule of court
declaratory of that decision, the bill should be dismissed for
want of equity and not for want of jurisdiction. The dismissal
of the bill would not be the denial but the assertion and exercise
of jurisdiction. So it was that in Hawes v. Oakland the de-
murrer was sustained and the bill dismissed, not for want of
jurisdiction, but, in the words of the court (p. 462), ““because
the appellant shows no standing in a court of equity—no right
in himself to prosecute this suit.” The same order was made
in Huntington v. Palmer, 104 U. S. 482, and Quincy v. Steel, 120
U. S. 241. This very question was considered by the court in
Illinois Central Railroad Company v. Adams, 180 U. S. 28,
where it said, p. 34: “Jurisdiction is the right to put the wheels
of justice in motion and to proceed to the final determination
of a cause upon the pleadings and evidence. It exists in the
Circuit Courts of the United States under the express terms
of the act of August 13, 1888, if the plaintiff be a citizen .Of
one State, the defendant a citizen of another, if the amount n
controversy exceed $2,000, and the defendant be proper _1}’
served with process within the district. Excepting certain
quasi-jurisdictional facts, necessary to be averred in particular
cases and immaterial here, these are the only facts required to
vest jurisdiction of the controversy in the Circuit Courts. It
may undoubtedly be shown in defense that plaintiff has no
right under the allegations of this bill or the facts of the case
to bring suit, but that is no defect of jurisdiction, but of title.
It is as much so as if it were sought to dismiss an a,cti(.)n f)f
ejectment for want of jurisdiction, by showing that the plaintiff
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had no title to the land in controversy. At common law neither
an infant, an insane person, married woman, alien enemy, nor
person having no interest in the cause of action, can maintain
a suit in his or her own name; but it never would be contended
that the court would not have jurisdiction to inquire whether
such disability in fact existed, nor that the case could be dis-
missed on motion for want of jurisdiction. The right to bring
a suit is entirely distinguishable from the right to prosecute
the particular bill. One goes to the maintenance of any action;
the other to the maintenance of the particular action. Thus it
was held in the case of Smith v. McKay, 161 U. S. 355, and
Blythe v. Hinckley, 173 U. 8. 501, that it was not a question
of the jurisdiction of the Circuit Court that the action should
have been brought at law instead of in equity. The question
in each case is whether the plaintiff has brought himself within
the language of the jurisdictional act, whatever be the form of
his action or whether it be in law or in equity. The objection
that plaintiff has failed to comply with Equity Rule 94 may be
raised by demurrer, but the admitted power to decide this ques-
tion is also an admission that the court has jurisdiction of the
case.” These observations may not have been strietly necessary
to the disposition of the case, but they declare the true purpose
and effect of the rule. The jurisdiction of the Circuit Court is
prescribed by laws enacted by Congress in pursuance of the
Con§titution and this court by its rules has no power to increase
or dx.minish the jurisdiction thus created, though it may regu-
late its exercise in any manner not inconsistent with the laws
f)f ’?he.United States. Congress has given to the Circuit Courts
;urls_dlction of all suits of a civil nature (in which the matter
n dispute is of a certain value) where “there shall be a contro-
versy between citizens of different States,” language taken
from that part of the Constitution which defines the judicial
power. There was such a controversy in the case-at bar, and
the Circuit Court had cognizance of it.
The judgment of the Circuit Court is

Affirmed.
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BATTLE ». UNITED STATES.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
SOUTHERN DISTRICT OF GEORGIA,

No. 438. Submitted January 28, 1908.—Decided March 2, 1908.

Under Article I, § 8, cl. 17, of the Federal Constitution, Congress has
power to purchase land within a State for post offices and courts by con-
sent of the legislature of the State and to exercise exclusive legislation
over the same.

Under §§ 711 and 5339, Rev. Stat., the United States courts have exclu-
sive jurisdiction of all offenses enumerated in § 5339, committed in a
post office owned by the United States over which the State has ceded
jurisdiction.

The language of the Constitution, being wide enough to authorize the pur-
chase of land for post offices and the acceptance of a grant of jurisdiction,
the language of the statute based thereon will not be taken in any nar-
rower sense as excluding post offices.

Even if the burden of proof be on the Government to prove the fact of a
prisoner’s sanity, until evidence is given on the other side, the burden is
satisfied by the presumption arising from the fact that most men are sane,
and the trial judge is not bound to go further than to instruct the jury
that the Government is bound to prove the fact beyond reasonable doubt,
and that the jury consider all the evidence including the bearing of the
prisoner, and the manner of his own testimony.

An interruption of the court asking defendant’s counsel to make a proper
argument held in this case to be justified and not a ground for exception.

THE facts are stated in the opinion.
Mr. John Randolph Cooper for plaintiff in error.

Mr. Assistant Attorney General Cooley for defendant in error.

Mg. Justick HoLmEs delivered the opinion of the court.

This case comes up on a writ of error to the United Statef
Circuit Court, after a conviction of the plaintiff in error ol
murder without capital punishment. The chief error assigr_led
is that the court proceeded without jurisdiction—an objectio?
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taken by demurrer and renewed in other forms. The crime was
committed upon land bought by the United States in the city
of Macon, on which it was building a post office and court-
house, and over which the State of Georgia had ceded jurisdie-
tion; but it is said that murder in a post office of the United
States has not been made an offense against the United States,
whatever might be the power of Congress if it saw fit to put
it forth,

There can be no doubt of the power of Congress to purchase
land within a State for post offices or eourts, by consent of the
legislature of the State, and to exercise exclusive legislation
over the same. Post offices are among the “other needful
buildings” for the erection of which, as well as of “forts,
magazines, arsenals, dock-yards,” it is assumed that land will
be bought, and for which land has been bought by the Govern-
ment all over the United States. Const., Art. I, §8, cl. 17. In-
deed, this is not denied. The power to establish post offices is
given by Art. I, § 8, cl. 7, in terms. See Kohl v. Unaited States,
91 U.S. 367, 372; Burt v. Merchants’ Insurance Co., 106 Massa-
chusetts, 356; Trombley v. Humphrey, 23 Michigan, 471, 475;
Sinks v. Reese, 19 Ohio St. 306. The exclusive legislative power
and jurisdietion of the United States is equally clear. Fort
Leavenworth R. R. Co. v. Lowe, 114 U. 8. 525; Benson v. Uni-
ted States, 146 U. 8. 325. So that the question is only whether
the statutes of the United States extend to this case, which
was the question intended to be raised. =

.By Rev. Stat. § 5339, “ Every person who commits murder—
First. Within any-fort, arsenal, dock-yard, magazine, or in any
o.ther place or distriet of country under the exclusive jurisdic-
tion of the United States; . . . shall suffer death”; and
by the act of January 15,1897, c. 29, § 1, 29 Stat. 487, in such
cases “the jury may qualify their i by adding thereto

‘without capital punishment,” ” whereupon the sentence is im-
prisonment at hard labor for life. The jurisdiction of the Uni-
ted States courts under these sections is exclusive. Rev. Stat.
$711. 1f the language of the Constitution is wide enough to
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authorize the purchase of land for a post office and court-house
and the acceptance of a grant of jurisdietion, there is no reason
for taking the language of the statute in any narrower sense.
The argument, although ostensibly directed against the stat-
ute, must embrace the Constitution, and, as we have implied,
such an argument comes many years too late.

There was an exception to a refusal of the court to instruct
the jury on the law of justifiable homicide. Sufficient instruc-
tions were given. The evidence, however, would not have
warranted such a verdict. According to the defendant’s own
testimony the death was due to an accident. Aeccording to all
the other evidence, even the most favorable, the defendant was
upon a platform above Berry, and Berry either was below
standing on a beam in a very insecure place, or else was climb-
ing up to or upon the platform, when the defendant struck him
over the head, according to several witnesses, with an iron bolt,
until he dropped fifty or sixty feet. So as to involuntary homi-
cide. There was no evidence of such a case, and the jury under
the charge must have found that the defendant made an inten-
tional and unjustified assault of such a kind that the probable
consequences were obvious, an assault with a deadly weapon,
that either directly caused Berry’s death or brought it about
by his inevitable fall.

It also is urged that the court erred in declining to give a
somewhat confused instruction concerning sanity, that was
asked. The judge instructed the jury that the burden of proof
was on the Government to prove that fact beyond a reasonable
doubt, and he was not called upon to go further, Until evi-
dence is given on the other side the burden of proof is satisfied
by a presumption arising from the fact that most men are sane.
In this case there was the merest shadow of evidence that the
defendant was not of sound mind. The jury were told to con-
sider all the evidence, including the bearing of the prisoner
and the manner of his own testimony, and the evidence relied
upon by him was stated. In the circumstances he could ask

no more.
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Finally an exception was taken to an interruption of the
judge, asking the defendant’s counsel to make an argument
that did not tend to degrade the administration of justice.
The reference was to an appeal to race prejudice and to such
language as this: “ You will believe a white man not on his oath
before you will a negro who is sworn. You can swallow those
niggers if you want to, but John Randolph Cooper will never
swallow them.” The interruption was fully justified.—The
foregoing are the exceptions argued. In our opinion there is
nothing in them or in any that were taken. The judgment of
the Circuit Court must stand.

Judgment affirmed.

UNITED STATES v». THAYER.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR THE
NORTHERN DISTRICT OF TEXAS.

No. 390. Argued February 25, 1908.—Decided March 9, 1908,

A man may sometimes be punished in person where he has brought conse-
quences to pass, although he was not there in person. In re Palliser, 136
U. 8. 257.

A solicitation of funds for campaign purposes made by letter in violation
of § 12 of the Civil Service Act of January 16, 1883, c. 27, 22 Stat. 403,
is not, complete until the letter is delivered to the person from whom the
contribution is solicited, and if the letter is received by one within a
building or room described in § 12 of the act the solicitation is in that
place and the sender of the letter commits the prohibited offense in the
prohibited place.

154 Fed. Rep. 508, reversed.

TaE facts are stated in the opinion,

The Attorney General and Mr. Assistant Attorney General
Cooley for plaintiff in error:

The act of mailing the letter soliciting a contribution for
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political purposes, was, under the circumstances of this case,
one which Congress intended to prohibit, and the court will
place such reasonable construction on the statute of Congress
as tends to give effect to that intention. United States v.
Lacher, 134 U. S. 624, 628; Johnson v. United States, 196
oS, B

The act of mailing the letter is also within the letter of the
statute. There is nothing in § 12 making the physical presence
of the person soliciting within the Federal building an essential
element of the offense. The act of soliciting was completed
when the letter was received and read by the person to whom
it was addressed and to whose mind the demand for money
therein contained was addressed. Wharton, Conflict of Laws,
§§ 825, 826; Hobart’s Rep. (1st Am., ed.) p. 152; Clutterbuck
v. Chaffers, 1 Starkie, 471; The King v. Burdett, 4 B. & A. 95;
The King v. Johnston, 7 East, 65, 68; In re Palliser, 136
U. S. 257, and cases cited; Horner v. United States, 143 U. S.
207, 214; Burton v. United States, 202 U. S. 344; People V.
Rathbun, 21 Wend. 509, 529; Simpson v. State, 92 Georgla,
41, 43; People v. Adams, 3 Denio, 190, 207; State v. Grady, 34
Connecticut, 118, 130.

The general effect of these numerous decisions is that the
offense is committed at the place where the unlawful act takes
effect. If, as seems clear, Congress intended to prohibit the
demand of political assessments in Federal buildings, it is 2
matter of no consequence whether the defendant in making
his demands for contributions to the Republican campaign
fund was actually in the building or not. He willfully and
knowingly set in motion an agency which resulted in a de-
mand on a Government officer in a Government building, and
on well-settled principles it must be held that he committed
the offense on forbidden ground.

Mr. J. M. McCormick, with whom Mr. F. M. Etheridge was
on the brief, for defendant in error: :
The legislative history of the act of Congress in question




UNITED STATES ». THAYER. 41

209 U. 8. Opinion of the Court.

herein, shows that it was not the intention to prohibit the
writing by a private citizen of a letter soliciting a political
contribution, which is by him enveloped, stamped, addressed
and deposited in the United States mail with an intent that
the addressee shall read the same in a public building. Cong.
Rec., vol. 14, 650, 866.

The intent of Congress in enacting § 12 is the law. And
before a violation thereof ecan arise, there must be acts con-
travening this intent, which are so clearly forbidden by it as
to charge notice to the citizen that they are unlawful. The
section under discussion creates a crime theretofore unknown
to the law. Laws which create crime ought to be so explicit
that all men subject to their penalties may know what acts
it is their duty to avoid. United States v. Sharp, Pet. C. C.
118; Unated States v. Brewer, 139 U. S. 288. See also United
States v. Wiltberger, 5 Wheat. 76; United States v. Morris, 14
Pet. 464; American Fur. Co. v. United States, 2 Pet. 358, 367;
United States v. Winn, 3 Sumner, 209, 211.

The words of § 12, taken in connection with the other sec-
tions of the law and the statutes in par:i materia are not so
precise and clear as to compel the construction contended for
by the Government which would lead to an absurd consequence.
Commonwealth v. Kimball, 24 Pick. 371.

If the physical presence of the defendant, or his agent or
servant in the building at the time the letters containing the
solicitations respectively were read, was necessary, then the
Government’s case falls for the reason that the postal em-
ployés are in law deemed the agents of the addressee, and not
of the sender of a letter. Commonwealth v. Wood, 142 Massa-
chusetts, 462, and see also Regina v. J. ones, 4 Cox C. C. 198.

Mr. Justice HoLmes delivered the opinion of the court.
This is an indictment for soliciting a contribution of money

for political purposes from an employé of the United States
1 a post office building of the United States oceupied by the
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employé in the discharge of his duties. By the Civil Service
Act of January 16, 1883, c. 27, §12, 22 Stat. 403, 407, “No
persgon shall, in any room or building occupied in the discharge
of official duties by any officer or employé of the United States
mentioned in this act, or in any navy-yard, fort, or arsenal,
solicit in any manner whatever, or receive any contribution
of money or any other thing of any value for any political
purpose whatever.” By § 15 a penalty is imposed of fine, im-
prisonment, or both. The indictment is in eleven counts, and
charges the sending of letters to employés, which were in-
tended to be received and read by them in the building and
were so received and read by them in fact. It is admitted that
the defendant was not in the building. There was a demurrer,
which was sustained by the District Court on the ground that
the case was not within the act. 154 Fed. Rep. 508. The only
question argued or intended to be raised is whether the de-
fendant’s physical presence in the building was necessary to
create the offense.

Of course it is possible to solicit by letter as well as in per-
son. It is equally clear that the person who writes the letter
and intentionally puts it in the way of delivery solicits, whether
the delivery is accomplished by agents of the writer, by agents
of the person addressed, or by independent middlemen, if it
takes place in the intended way. It appears to us no more
open to doubt that the statute prohibits solicitation by writ-
ten as well as by spoken words. It forbids all persons to solicit
“in any manner whatever.” The purpose is wider than that
of a notice prohibiting book peddling in a building. It is not,
even primarily, to save employés from interruption or annoy-
ance in their business. It is to check a political abuse, which
is not different in kind, whether practiced by letter or by
word of mouth. The limits of the act, presumably, were due
to what was considered the reasonable and possibly the con-
stitutional freedom of citizens, whether officeholders or not,
when in private life, and it may be conjectured that it was
upon this ground that an amendment of broader scope Was
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rejected. If the writer of the letter in person had handed it
to the man addressed, in the building without a word, and the
latter had read it then and there, we suppose that no one
would deny that the writer fell within the statute. We can
see no distinction between personally delivering the letter
and sending it by a servant of the writer. If the solicitation
is in the building the statute does not require personal presence,
so that the question is narrowed to whether the solicitation
alleged took place in the building or outside.

The solicitation was made at some time, somewhere. The
time determines the place. It was not complete when the
letter was dropped into the post. If the letter had miscarried
or had been burned, the defendant would not have accom-
plished a solicitation. The court below was misled by cases
in which, upon an indictment for obtaining money by false
pretenses, the erime was held to have been committed at the
place where drafts were put into the post by the defrauded
person. Commonwealth v. Wood, 142 Massachusetts, 459, 462;
Regina v. Jones, 4 Cox C. C. 198. But these stand on the
analogy of the acceptance by mail of an offer and throw no
light. A relation already existed between the parties, and it
is because of that relation that posting the letter made the
transaction complete. See Brauer v. Shaw, 168 Massachusetts,
198, 200. Here a relation was to be established, just as there
is at the first stage of a contract when an offer is to be made.
Whether or not, as Mr. Langdell thinks, nothing less than
bringing the offer to the actual consciousness of the person
addressed would do, Contr. § 151, certainly putting a letter
into a post office is neither an offer nor a solicitation. “An
f)ffer 1s nothing until it is communicated to the party to whom
itismade.” Thomson v. James, 18 Ct. of Sess. Cas. (2d Series),
1,10, 15. Therefore, we repeat, until after the letter had en-
tered the building the offense was not complete, but, when it
_had been read, the case was not affected by the nature of the
intended means by which it was put into the hands of the
person addressed. Neither can the case be affected by specu-
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lations as to what the position would have been if the receiver
had put the letter in his pocket and had read it later at home.
Offenses usually depend for their completion upon events that
are not wholly within the offender’s control and that may
turn out in different ways.

No difficulty is raised by the coupling of solicitation and
receipt in the statute. If receipt required personal presence,
it still would be obvious that ““solicit in any manner whatever”
was a broader term. But the cases that have been relied upon
to establish that the solicitation did not happen in the build-
ing, although inadequate for that, do sufficiently show that
the money might be received there without the personal
presence of the defendant. If, in answer to the defendant’s
letter, the parties addressed had posted money to him in the
building where they were employed, the money undoubtedly
would have been received there. To sum up, the defendant
solicited money for campaign purposes, he did not solicit until
his letter actually was received in the building, he did solicit
when it was received and read there, and the solicitation was
in the place where the letter was received. We observe that
this is the opinion expressed by the Civil Service Commission
in a note upon this section, and the principle of our decision
is similar to that recognized in several cases in this court.
In re Palliser, 136 U. S. 257, 266; Horner v. United States, 143
U. S. 207, 214; Burton v. United States, 202 U. S. 344, 387,
et seg. We do not cite them more at length, as the only dis-
pute possible is on the meaning of the particular words that
Congress has used.

We may add that this case does not raise the questions
presented by an act done in one jurisdietion and producing
effects in another which threatens the actor with punishment
if it can catch him. Decisions in that class of cases, however,
illustrate the indisputable general proposition that a man
sometimes may be punished where he has brought conse-
quences to pass, although he was not there in person. They
are cited in In re Palliser, supra. Here the defendant was
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within and subject to the jurisdiction of the United States
to the extent of its constitutional power, and the power is not
in dispute. Ez parte Curtis, 106 U. S. 371; United States v.
Newton, 9 Mackey (D. C.), 226.

Judgment reversed.

MARIA FRANCISCA O'REILLY pe CAMARA, COUNTESS
OF BUENA VISTA, v. BROOKE, MAJOR GENERAL,
U.S. A,

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR THE
SOUTHERN DISTRICT OF NEW YORK.

No. 104. Argued February 28, March 2, 1908.—Decided March 16, 1908.

A tort can be ratified so as to make an act done in the course of the princi-
pal’s business and purporting to be done in his name, his tort; and the
rule of exonerating the servant when the master assumes liability is still
applicable to a greater or less extent when the master is the sovereign.
The Paquette Habana, 189 U. S. 453, 469.

By virtue of an order of the Secretary of War and also by the Platt amend-
ment of the act of March 2, 1901, c. 803, 31 Stat. 897, and the treaty
with Cuba of May 22, 1903, 33 Stat. 2249, the acts of the officers of the
United States, during the military occupation of Cuba, complained of
in this action, were ratified by the United States, and those officers re-
lieved of liability therefor.

The courts will not declare an act to be a tort in violation of the law of
nations or of a treaty of the United States when the Executive, Congress
and the treaty-making power have all adopted it.

The holder of a heritable office in Cuba which had been abolished prior to
the extinction of Spanish sovereignty, but who, pending compensation
for its condemnation, was receiving the emoluments of one of the grants
of the office, held in this case to have no property rights that survived
the extinction of such sovereignty.

142 Fed. Rep. 858, affirmed.

TuE facts are stated in the opinion.

Mr. Frederic R. Coudert, with whom Mr. Paul Fuller, Mr.
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Crammond Kennedy and Mr. Howard Thayer Kingsbury were
on the brief, for plaintiff in error:

Neither the order of the Secretary of War, nor the “Platt
Amendment” was a ratification by the United States of the
tortious act of General Brooke.

Neither does the Secretary of War possess any such inherent
and plenary powers as to make his order equivalent to a ratifi-
cation by the United States of a tortious conversion of private
property, committed by an army officer in time of peace. The
United States Government has expressly recognized that
“executive action by the War Department . . . is not
due process of law.” 22 Ops. Atty. Gen. 518,

General Brooke’s order was not, even in terms, included in
the ratification of the Platt Amendment. By the express
limitation of that statute to ““lawful rights” acquired under
the acts of the American administration of Cuban affairs, it
clearly recognized that rights might be claimed thereunder
which would not be lawful, and these it did not attempt to
ratify. It did not purport to deal with a particular act of a
military officer transferring something belonging to A. over to
B.

In any event, General Brooke is individually liable for his
tortious act, irrespective of governmental direction or ratifica-
tion. Little v. Bareme, 2 Cranch, 170. And see The Charming
Betsy, 2 Cranch, 64; Shattuck v. Maley, 3 Cranch, 458; Matchell
v. Harmony, 13 How. 115; Grisar v. McDowell, 6 Wall. 363;
Cammeyer v. Newton, 94 U. 8. 225; Bates v. Clark, 95 U. S. 204;
Kilbourne v. Thompson, 103 U. S. 168; United States v. Lee, 106
U. 8. 196; Virginia Coupon Cases, 114 U. S. 269; In re Ayers,
123 U. 8. 443; Magahey v. Virginia, 135 U. S. 662; Belknap V.
Schld, 161 U. 8. 10.

General Brooke’s act was a trespass upon plaintiff’s property
rights and she was entitled to judgment.

The case having been tried by the court without a jury, by
waiver, the decision of the trial judge is conclusive and equiva-
lent to the verdict of a jury. Oleomargarine Cases, 195 U.S. 30,
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65, 159. 1t is therefore not open to dispute in this court that
under the law of Spain, which continued in force in Cuba
during the American occupation, plaintiff’s franchise was a
property right which survived the withdrawal of the Spanish
sovereignty, that she performed her duty to keep the slaugh-
ter-house clean and wholesome; that any nuisance resulting
from the discharge of offal from the slaughter-house into slaugh-
ter-house creek had been abated prior to General Brooke’s or-
der, and that his order was not a valid exercise of the police
power. It must have been, therefore, an arbitrary confiscation,
and the fact that his motives may have been subjectively meri-
torious does not justify the trespass. Upon these facts the Dis-
trict Court should have held—and upon the demurrer neces-
sarily and properly did hold—that defendant was liable.

It is immaterial that the plaintiff may have an additional
right of action on contract against the United States or any
other party.

Where officers of the Government tortiously take property
for Government uses, the Government may, by recognizing
the property taken as private property, become liable on an
implied contract to pay for it, but the plaintiff could only avail
herself of such right of action by waiving the individual tort.
United States v. Great Falls Mfg. Co., 112 U. 8. 645. This she
is under no obligation to do.

Mr. Assistant Attorney General Russell for defendant in error:

Whether a public office is an alienable office or periodically
elective or appointive, it is everywhere and in all cases a part
of the sovereign authority or a vehicle for such authority and
cannot survive when the sovereigniy departs or is extinguished,
and the termination of Spain’s sovereignty as a result of war
put an end to this office long before General Ludlow or General
Brooke issued any order about it.

That termination took place prior to or at the ratification of
the treaty of peace.

Upon the face of the laws and decrees found by the judge as
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facts and notwithstanding his interpretation of them, we say
that “the emoluments’ of the office,-if the office had been
pared down to ‘‘the emoluments,” did not cease to be “emolu-
ments” of an “office,””—emoluments to be collected by virtue
of the sovereign authority of which the whole office was a
part or a vehicle. No part of the office and no fee or tax col-
lected by virtue of holding it or having held it could survive
the sovereignty which had created and maintained the office
and lent the sovereign power to support the tax or fee.

Such an office or privilege was not such “property” as was
to be protected under the terms of the treaty with Spain.

Supervision of slaughter-houses and preseribing regulations
for their conduet and the disposition of their refuse is a police
power inherent in all governments. Slaughter-house Cases,
16 Wall. 61, 62, and 63 and see L’'Hote v. New Orleans, 177
U. 8. 598; Stone v. Mississipps, 101 U. S. 816; Mugler v. Kansas,
123 U. 8. 669; Fertilizing Co. v. Hyde Park, 97 U. S. 668;
Dobbins v. Los Angeles, 195 U. S. 223, 238.

The rule stated in Dobbins v. Los Angeles, 195 U. S. 223, 235,
relative to municipal action applies to the action of General
Brooke in this case.

MR. JusTiceE HorMES delivered the opinion of the court.

This is a writ of error to review a judgment of the District
Court dismissing a complaint purporting to be brought under
Rev. Stat. § 563, the sixteenth clause of which gives the Dis-
trict Courts jurisdiction ““of all suits brought by any alien fora
tort ‘only’ in violation of the law of nations, or of a treaty of
the United States.” 142 Fed. Rep. 858. See 135 Fed. Rep. 384.
The plaintiff is a Spanish subject and alleges a title by descent
to the right to carry on the slaughter of cattle in the city of
Havana and to receive compensation for the same. (She df)es
not allege title to the slaughter-house where the slaughtering
was done. That belonged to the city.) According to the com-
plaint the right was incident to an inheritable and alienable
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office; that of Alguacil Mayor or High Sheriff of Havana. The
office was abolished in 1878, subject to provisions that con-
tinued the emoluments until the incumbent should be paid.
The plaintiff has not been paid, and in 1895 one-half of the
emoluments was sold on execution by consent, the other half
remaining to the plaintiff or those whom she represents. On
May 20, 1899, the Island of Cuba being under the military
jurisdiction of the United States, Brigadier General Ludlow,
then governor of Havana, issued an order that the grant in
connection with the service of the city slaughter-house, of
which the O’Reilly family and its grantees were the benefici-
aries, was ended and declared void, and that thenceforth the
city should make provision for such services. The owners
were referred to the courts and it was decreed that the order
should go into effect on the first of June. In pursuance of the
same, it is alleged, the plaintiff was deprived of her property.
She appealed to the defendant, then military governor of Cuba.
On August 10 he issued an order, reciting the appeal, and
stating that, it being considered prejudicial to the general
welfare of Havana, ete., and in view of the cessation of Spanish
sovereignty, the office of Alguacil Mayor de la Habana, to-
gether with all rights pertaining thereto or derived therefrom,
was thereby abolished, and the right of claimants to the office
or emoluments was denied. The city thereafter was to perform
the services. It is alleged that by this action the plaintiff was
prevented, and to this day has been prevented, from carrying
out the duties and receiving the emoluments mentioned above.
The complaint ends by alleging violation of the Treaty of De-
cember 10, 1898, 30 Stat. 1754, and of General Orders No. 101,
of July 18, 1898, issued by the President through the Secretary
of War, It also sets up the Constitution of the United States
and the Spanish law in force before the Island was ceded by
Spain,

The answer denies the plaintiff’s right, but admits the passage
of the order, and sets up a ratification by the United States in

the so-called Platt Amendment of the act of March 2, 1901, c.
VOL. ccix—4
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803, 31 Stat. 897, to the effect that “all acts of the United States
in Cuba during its military occupancy thereof are ratified and
validated, and all lawful rights acquired thereunder shall be
maintained and protected,” afterwards embodied in the Treaty
with Cuba of May 22, 1903. 33 Stat. 2249. The district judge
made a finding of facts, substantially supporting the allegations
of the bill, which it is not necessary to set forth in detail, but
stating one further public fact that should be mentioned. The
plaintiff appealed to the Seecretary of War to have General
Brooke’s order revoked. In answer, Mr. Secretary Root denied
that the rights attached to the office of Sheriff of Havana
survived the sovereignty of Spain, observed that the services
in question were in substance an exercise of the police power
of the State, that the right to exercise that power under Span-
ish authority ended when Spanish sovereignty in Cuba ended,
and that the petitioner had been deprived of no property what-
ever. In December, 1900, the United States ratified and
adopted the action of General Brooke through an order of the
Secretary of War, and again by the act of Congress just men-
tioned and the Treaty of 1903. The judge was of opinion that,
although there was a public nuisance in the slaughter-house
creek, General Brooke’s order was not justified under the police
power, but that by the ratification of the United States the
plaintiff lost any claim against him. The judge intimated,
however, that she had a just one against the United States
under the Treaty with Spain.

We are so clearly of opinion that the complaint must be dis-
missed that we shall not do more than mention some technical
difficulties that would have to be discussed before the plaintiff
could succeed. In assuming that General Brooke’s order per-
manently deprived the plaintiff of her rights, although they
were attached to no tangible thing, and although General
Brooke long since has ceased to be Governor of Cuba or to have
any power in the premises, the plaintiff necessarily assumes
that her rights follow the ancient conception of an oﬁic.e and
are an incorporeal hereditament, susceptible of disseisin. 3
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Kent, 454; Stat. Westm. 11, c. 25; 2 Co. Inst. 412; U. 8. Rev.
Stat. § 563, cl. 13. If we are to apply that conception to
the case, we are led to ask why the disseisin was not complete,
upon the allegations of the complaint, before General Brooke
had anything to do with the matter, or why the brief period
during which his authority intervened should make him an-
swerable not only for what had happened before, but also for
the continued exclusion of the plaintiff by the United States
and by the government of Cuba. But it is very hard to admit
that the notion of a disscisin can be applied for the present
purpose to such disembodied rights any more than to copy-
rights or patents; and, if not, then all that General Brooke
could be held for, if for anything, would be damages for the dis-
turbances of the plaintiff while he was in power, which are not
the object of this suit. Tt becomes impossible to go further
than that when it is remembered that the United States asserted
no permanent sovereignty over Cuba, and that, as General
Brooke could not carry the office with him, his interference
must have lost all legal effect in a very short time.

Again, if the plaintiff lost her rights once for all by General
Brooke’s order, and so was disseised, it would be a question
_to be considered whether a disseisin was a tort within the mean-
ing of Rev. Stat. § 563 (16). In any event, the question hardly
can be avoided whether the supposed tort is “a tort only in
violation of the law of nations’ or of the Treaty with Spain.
In this court the plaintiff seems to place more reliance upon
the suggestion that her rights were of so fundamental a nature
that they could not be displaced, even if Congress and the
Executive should unite in the effort. It is not necessary to
say more about that contention than that it is not the ground
on which the jurisdiction of the District Court was invoked.

Cc?ming one step further down, we are met by an argument
on the part of the defendant that the only things that we can
Consmle.r are the pleadings and the judgment dismissing the
.Complamt. It is urged with great force that the decision deny-
ng the power of a circuit judge to find and report facts for the
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consideration of this court upon a writ of error, Campbell v.
Boyreau, 21 How. 223, although met as to the Circuit Court
by Rev. Stat. §§ 649, 700, still applies to the District Courts.
Rogers v. United States, 141 U. S. 548. However, if we assume
this argument to be correct, there still perhaps may be gathered
from the pleadings, coupled with matters of general knowledge,
enough to present the questions which the plaintiff was entitled
to present below, and therefore we proceed to dispose of the
case upon the merits.

It is said that neither the Executive nor Congress could have
taken the plaintiff’s property, and that therefore they could
not ratify the act of General Brooke so as to make his act that
of the United States and to exonerate him. But it has been held
that a tort could be ratified so far as to make an act done in
the course of the principal’s business, and purporting to be done
in his name, his tort, Dempsey v. Chambers, 154 Massachusetts,
330; and it may be assumed that this is the law as to the wrong-
ful appropriation of property which the principal retains, ibid.
332, and cases cited. The old law, which sometimes at least
was thought to hold the servant exonerated when the master
assumed liability [1 Roll. Abr. 2, pl. 7; 95 (T.); Cremer v. Took-
ley’s Case, Godbolt, 385, 389; Laicock’s Case, Latch, 187; Anon.,
1 Mod. 209], still is applied to a greater or less extent when
the master is the sovereign. The Paquete Habana, 189 U. 5.
453, 465. 1t is not necessary to consider what limits there may
be to the doctrine, for we think it plain that where, as here,
the jurisdiction of the case depends upon the establishment
of a “tort only in violation of the law of nations, or of a treaty
of the United States,” it is impossible for the courts to declare
an act a tort of that kind when the Executive, Congress and
the treaty-making power all have adopted the act. We see
no reason to doubt that the ratification extended to the con-
duct of General Brooke.

But we do not dwell longer upon the ratification of what was
done during the military occupation of Cuba, or consider the
question whether the ratification was needed, because we agree
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with the opinion of the Secretary of War that the plaintiff had
no property that survived the extinction of the sovereignty of
Spain. The emoluments to which she claims a right were merely
the incident of an office, and were left in her hands only until
the proceedings for condemnation of the office should be com-
pleted and she should be paid. The right to the office was the
foundation of the right to the emoluments. Whether the office
was or was not extinguished in the sense that it no longer could
be exercised, the right remained so far that it was to be paid
for, and if it had been paid for the right to the emoluments
would have ceased. If the right to the office or to compensa-
tion for the loss of it was extinguished, all the plaintift’s rights
were at an end. No ground is disclosed in the bill for treating
the right to slaughter cattle as having become a hereditament
independent of its source. But of course the right to the office
or to be paid for it did not exist as against the United States
Government, and unless it did the plaintiff’s case is at an end.
Judgment affirmed.

SMITH ». RAINEY.

APPEAL FROM THE SUPREME COURT OF THE TERRITORY OF
ARIZONA.,

No. 144. Argued March 3, 4, 1908.—Decided March 16, 1908.

A fartner has a lien on the firm’s assets for the repayment of his advances
(t) the firm, and in this case held, that the articles of copartnership, con-
strued as a whole, provided that the partner in a land venture advanc-

Ing the amount needed for the venture should have a lien on the land
regarded as assets.

THE facts are stated in the opinion.

Mr. Lewis M. Ogden, with whom Mr. James G. Flanders
Was on the brief, for appellant.
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Mr. Walter Bennett, for appellees.
Mr. JusticeE HoLMES delivered the opinion of the court.

This is an appeal from a judgment on demurrer dismissing
the appellant’s complaint. The prayer of the complaint is to
have declared and foreclosed a mortgage lien on certain land
as against the defendants, who also claim liens upon the same,
and is based upon a written agreement set forth. This instru-
ment recites that the appellant and William J. Rainey have
bought the land for $18,000, in the proportions of two-thirds
and one-third respectively, for the purpose of improving and
selling it; that the whole consideration was paid in cash by
the appellant, and that Rainey has agreed to repay the one-
third with interest. It agrees that the improvements as speci-
fied shall be carried on with reasonable diligence and dispatch,
and that the appellant will make necessary advances, and
then goes on: “Fourth. That all money advanced by said
Jesse Hoyt Smith in said purchase, as well as all such as shall
be hereafter advanced by him for any of the purposes afore-
said, shall be considered and treated as a loan or loans by him,
and shall be paid to him as rapidly as possible from the re-
ceipts from the sale or sales or other income of said property
until the same shall be fully paid at six per cent. per annum
and before any division of profits shall be made or paid.”

The argument for the appellant and the decision below
turned mainly on the sufficiency of this clause to create a lien.
Standing by itself, and still more if taken only in connection
with the next clause, which provides that if all the loans have
not been repaid with interest in five years Rainey shall repay
his one-third on demand, it well might be held not to be
enough. It might be held not to go beyond a personal under-
taking, with an indication of a fund as the limit and only
source of repayment until five years should have elapsed.
But it is necessary to consider the whole document.

The sixth clause gives Rainey the general management,
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limiting his contracts “on account of said property” to $5,000
without Smith’s written consent, requiring agreement of the
parties as to prices and terms, and providing that Rainey shall
give Smith true accounts “of all the transactions relating to
the business” and full information, etc. The seventh clause
provides more specifically for Rainey’s keeping books of ac-
count, to be always open to Smith, and for his sending to
Smith monthly “an account in full of all transactions during
the preceding month, including all contracts made and all
dishursements and receipts, and showing all the assets and
liabilities of the partnership.” By the eighth clause Rainey
accepts the management without other remuneration than
his one-third of the net profits of the business.

The ninth clause reads as follows: “That after the repay-
ment to the said Jesse Hoyt Smith of the said sum of eighteen
thousand dollars ($18,000) so advanced by him for the pur-
chase of said tract and his repayment of all advances which
shall be hereafter made by him on account of said property
or sald business, together with interest on all such sums at
six (6) per cent. per annum, the net profits of said land and
said business shall be divided between the parties hereto as
follows: Said Jesse Hoyt Smith shall be entitled to the two-
thirds (3) thereof, and said William J. Rainey the one-third (3)
thereof; and the losses if any, shall be.shared between the
parties in ratio aforesaid.—It is further agreed and under-
stood between the parties hereto that this Memorandum of
Agreement is made for the purpose of stating explicitly the
terms of copartnership on which the said Jesse Hoyt Smith
and William J. Rainey have joined in the purchase, improve-
Mment and sale of said tract.”

The result of the whole agreement then is that it forms a
Partnership, and that when it comes to the division of assets
gli ag?ellarﬁt is to. be repaid, not merely his share of. the capital,
25 E;nw oleﬁelghteen thousand (%ollars and his advances
i by pro _ts are declared. This means, of course, that

¢ repaid them out of the land or its proceeds. The
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advance of one-third of the purchase price, which appears in
the beginning as a loan to Rainey, is regarded at the end, with
manifest justice, as standing on the same footing as the later
advances made more specifically to the business. The whole
land is treated as firm capital, and the whole sum paid for is
treated as having been contributed, as in fact it was, by Smith,
and as contributed to the firm.

A partner has a lien on the firm’s assets for the repayment
of his advances to the firm, and the ninth article, providing
for the repayment of the whole sum advanced by Smith for
the venture, means that he shall be repaid out of the land
regarded as assets. Taking the instrument as a whole, we are
of opinion that it gives the appellant a lien. Whether the de-
fendants nevertheless may not be entitled to priority, is not
before us now. The only ground on which the demurrer was
or could have been sustained was that the plaintiff had no

lien at all.
Judgment reversed.

Demurrer overruled.

ARMOUR PACKING COMPANY ». UNITED STATES.
SWIFT AND COMPANY ». SAME.
MORRIS AND COMPANY ». SAME.
CUDAHY PACKING COMPANY ». SAME.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE EIGHTH
CIRCUIT.

Nos. 467, 468, 469, 470. Argued January 20, 21, 22, 1908.—Decided March 16, 1908.

A device to obtain rebates to be within the prohibition of the Interstate
Commerce Act of March 2, 1889, 25 Stat. 857, and the Elkins Act of
February 19, 1903, 32 Stat. 847, need not necessarily be fraudulent. The
term “device’ as used in those statutes includes any plan or contrivance
whereby merchandise is transported for less than the published rate, °f
any other advantage is given to, or discrimination practiced in favor ofy
the shipper.
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In construing the Elkins Act it will be read not only in the light of the pre-
vious legislation on the same subject, but also of the purpose which Con-
gress had in mind in enacting it—to require all shippers to be treated
alike and to pay one rate as established, published and posted. New
Haven Railroad Co. v. Interstate Commerce Commission, 200 U. S. 361, 391.

The requirements of § 2 of Art. IIT of, and of the Sixth Amendment to, the
Federal Constitution relate to the locality of the offense and not to the
personal presence of the offender.

Transportation of merchandise by a carrier for less than the published rate
is, under the Elkins Act, a single continuing offense, continuously com-
mitted in each district through which the transportation is conducted at
the prohibited rate, and is not a series of separate offenses, and the provi-
sion in the law making such an offense triable in any of those districts,
confers jurisdiction on the court therein, and does not violate § 2 of
Art. III of, or the Sixth Amendment to, the Federal Constitution, pro-
viding that the accused shall be tried in the State and district where the
crime was committed.

The Interstate Commerce Act embraces the whole field of interstate com-
merce; it does not exempt such foreign commerce as is carried on a through
bill of lading, but in terms applies to the transportation of property
shipped from any place in the United States to a foreign country and car-
ried from such place to a port of transhipment.

The export and preference clause of the Constitution prohibits burdens only
by way of actual taxation and duty, or legislation intending to give, and
actually giving, the prohibited preference, and does not prohibit the
merely incidental effect of regulations of interstate commerce wholly
within the power of Congress; and the fact that such regulations in the
Interstate Commerce Act may affect the ports of one State having natural
advantages more than those of another State not possessing such ad-
vantages does not render the act unconstitutional as violating that pro-
vision.

There is no provision in the Elkins Act exempting special contracts from its
Operation, nor is there any provision for filing and publishing such con-
tracts, and the fact that a contract was at the published rate when made
does not legalize it, after the carrier has advanced the published rate. The
Provisions as to rates, being in force in a constitutional act of Congress
when the contract is made, are read into the contract and become a
part t_hereof, and the shipper, who is a party to such a contract, takes
1t subject to any change thereafter made in the rate to which he must

i C‘?nf?rm or suffer the penalty fixed by law.

: I;fmilftment w}lxich clearly and distinctly charges each and every element
defe;,;d l‘?fftenlste lntended_ to be charged, anc.l w'hich di§tinctly advises tl.le
e m-qz of what l.le is to meet at the trial is sufficient; and so held in

© ©35€ as o an indictment for accepting rebates prohibited by the

E]k‘fls Act, although the details of the device by which the rebates were
Tecelved were not set out.

Wi

iile i q o 1 o T ¢
ntent is to some extent essential in the commission of crime, and
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without determining whether a shipper honestly paying a reduced rate

in the belief that it is the published rate is liable under the statute,

held that shippers who pay such a rate with full knowledge of the pub-

lished rates, and contend that they have a right so to do, commit the

offense prohibited by the Elkins Act, and are subject to the penalties

provided therein, even though their contention be a mistake of law.
153 Fed. Rep. 1, affirmed.

THE facts are stated in the opinion.

Mr. Frank Hogerman and Mr. J. C. Cowin, with whom Mr.
A. R. Urion, Mr. Henry Veeder and Mr. M. W. Borders were
on the brief, for petitioners:

A shipper can be guilty of an offense under the Elkins Act
only if and when he is guilty of some bad faith or fraudulent
conduct in using some kind of device intentionally dishonest
or some underhand method of obtaining a rebate, concession
or discrimination. It was never intended that he should be
held guilty if he honestly believed he was entitled to the rate
at which he openly shipped.

The purpose of the Elkins Act was to enlarge the character
of devices specified in the act of 1889, and it should have read
into it the language of the act of 1889 by making willfulness
and knowledge essential elements. Otherwise the statute is
incomplete and to be sustained at all must be read in the
light of the common law, leaving the court to infer that the
legislative intent was only to create guilt on the part of the
shipper if he knew of the published tariff and then by some
device obtained a concession thereunder. See United States V-
Carll, 105 U. S. 611; United States v. Milwaukee Refrigerator
Transit Co., 142 Fed. Rep. 247, 251, 252.

The word “device” cannot be taken from the statute, 'fOI’
it is a word of well-defined legal meaning, the trial judge having
adopted that given by Webster. See A. & E. Enc. Taw (2d ed")’
448; 1 Bouvier’s Law Dictionary (Rawle’s Revision); Black’s
Law Dictionary; Potter v. State, 27 Arkansas, 362; State V:
Blackstone, 115 Missouri, 427. )

Not only was it necessary for the shipper to use some devic®
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but he must have known what the tariff was and used the device
to evade it. An innocent shipper paying a rate called for is
guiltless, even though the tariff is not charged. Pond-Decker
Lumber Co. v. Spencer, 30 C. C. A. 430; S. C., 86 Fed. Rep. 846,
848; United States v. Milwaukee Ref. Transit Co., 142 Fed. Rep.
247, 252,

There was no jurisdiction, because the alleged crime was
not committed within the distriet, nor any concession made
as to any portion of the route therein.

The indictment only charged, and the proof conclusively
showed, that the alleged concession was obtained in Kansas
upon that portion of the transportation which was conducted
east of the Mississippi River. So far as concerned the Western
District of Missouri, the shipment was merely carried through
it by the railway company.

: If the Elkins Act is to be construed to authorize a prosecu-
tfon of the shipper outside of the district in which the conces-
slon was obtained, it is unconstitutional under § 2, Art. III and
the Sixth Amendment of the Federal Constitution. Tinsley v.
Treat, 205 U. 8. 20. So it was decided as to the act of 1889,
32 Stat. 847, prohibiting shippers from obtaining concessions,
In ve Belknap, 96 Fed., Rep. 614, 616; Davis v. United States,
104 Fed. Rep. 136, 138; as to the act of 1887, 24 Stat. 379, 382,
prohibiting the giving of rebates, United States v. Fowkes, 53
Ted. Rep. 13, 16; and as to the anti-lottery act, § 3894, Rev.
Stat., as amended, 26 Stat. 465, in so far as it attempted to
aut‘horize a prosecution in a distriet to which the matter was
Mailed, where the offense charged was depositing the matter
I the mail, see United States v. Conrad, 59 Fed. Rep. 458, 465.
ti(;flh.e Elking :Act., so far as it attempts to authorize a prosecu-
tluct(:(lil aﬁy dlStI‘lct. through which the transportation is. con-
o should not In any event be held to apply, as against a

Pper who committed no act within the district, especially

Whe :
tli(:;' the alleged concession was not_upon any part of the route
Tein,

The offense, if any was committed by the shipper, was com-
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plete in Kansas. See Dealy v. United States, 152 U. S. 539;
In re Belknap, 96 Fed. Rep. 614, 616, 617; Davis v. Unaited
States, 43 C.C. A. 448; S. C., 104 Fed. Rep. 136, 138, 139; United
States v. Fowkes, 3 C. C. A. 394; S. C., 53 Fed. Rep. 13, 16, 17.

The purpose of § 2, Art. III, of the Constitution, and the
Sixth Amendment, was to give to defendant the benefit of an
indictment by, and a trial before, a jury of his neighbors, or of
the community in which the offense was committed, and to pro-
tect him against a trial “as a stranger in a strange land”” where
he had never been and in which he had committed no act.
Tinsley v. Treat, 205 U, S. 20; Beavers v. Henkel, 194 U. S.
73, 83; Thompson v. Utah, 170 U. S. 343, 349, 350; West
v. Gammon, 39 C. C. A. 271; Burton v. United States, 196 U. S.
283, 304.

The shipment being a through export shipment, was not
within the Elkins Act, which is limited to “the interstate or
foreign commerce” provided for in the original Interstate
Commerce Act, 24 Stat. 379, and amendments thereto, 25 Stat.
855. Its terms have no application to a through export ship-
ment and as such shipments are excluded from the scope of
the act, §6, requiring the publication of schedules, can have
no application thereto.

The act covers only rail carriers, or those with a combined
rail and water (inland) route. Independent inland water
carriers are not included, nor water carriers under a common
arrangement with each other for continuous shipment. With
broadest interpretation of phrase, “common control,” ete., it
is only water (inland) carriers that make joint rates with a
rail carrier that come within the act. All other carriers are
excluded, wagon, express, telegraph, etc. Ocean carriers,
whether acting independently or making common arrangement
with rail carriers, are outside the act; because they do not carry
the kind of commerce that is regulated by the act, that is, for-
eign commerce while it is outside port of transhipment or
entry; nor do they come under description of carriers regulate.d.

The act as construed by the Circuit Court of Appeals is In
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conflict with Art. I, §9, par. 5 of the Constitution, which pro-
hibits the laying of any tax or duty on articles exported from
any State or the giving of any preference by any regulation of
commerce or revenue to the ports of one State over those of
another. This prohibition upon exported articles is a guaranty
against any form of legislation which burdens exportation.
Fairbank v. United States, 181 U. S. 283.

The act as construed also violates that portion of the section
which prohibits any preference to the ports of one State over
those of another, as it gives a distinet preference to those ports
which are reached by water as against those which are reached
only by land. See Passenger Cases, 7 How. 284, 420; Ward v.
Maryland, 12 Wall. 418; Fairbank v. United States, 181 U. S.
983, 204,

The contract of the shippers with the Burlington Company
was a valid one. A carrier can make a contract to carry for a
fixed period at the then published rates, and such a contract
is not subject to the right of the carrier, voluntarily and with-
out the shipper’s consent, to change it at any time, upon giving
the statutory notice, by an amendment of the tariff. The right
to make a change in the tariff is a privilege given to the carrier
which it can waive. While it can make no contract that is not
subject to a change in the rate by Congress or by finding of
the Interstate Commerce Commission, it can for itself agree to
carry for a given time at an existing published rate. See pack-
Ing house contract case (Interstate Commerce Commission v.
C.G. W. Ry. Co., 141 Fed. Rep. 1003); special milk shipper’s
contract (D., L. & W. R. Co., 147 Fed. Rep. 51, 61; certiorari
dgnled, 203 U. S. 588). The statute does not in terms interfere
w1th-the contractual right of the carrier.

Without prohibition by a statute, such a contract is undoubt-
edly valid. Cin. &e. R. R. Co. v. Interstate Com. Commission,
162 U. 8. 184; Pond-Decker Lumber Co. v. Spencer, 30 C. €. A.
430; 8. C., 86 Fed. Rep. 846, 848; 4 Elliott on Railroads,
E 1560; Memphis & C. Packet Co. v. Abell, 17 Ky. Law Rep. 191;

.C,308. W, Rep. 658, 659; Baldwin v. Liverpool & G. W,
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Ry. Co., 48 Hun, 496, 500; Chicago &c. R. Co. v. Chicago &c.
Coal Co., 79 Illinois, 121, 126; Atlanta, K. & N. R. Co. v.
Horne, 106 Tennessee, 73; S. C., 59 S. W. Rep. 134, 135.

Having made the contract in accordance with the schedule,
it was the duty of the carrier to keep such schedule in force and
to carry for all others at the same rate. Hence, there was no
right to change the tariff during the life of the contract. Such
was the effect of the contract. Laurel Cotion Mills v. Gulf &e.
R. Co., 84 Mississippi, 339.

The indictment was insufficient. The indictment omitted
the statutory words, “whereby . . . property
by any device . . . be transported at a less rate.
Not only this, but it wholly failed to state how, in what manner,
or by what means the concession was obtained, or of what it
consisted. In a statutory offense, there cannot be any omis-
sion of any element of the offense as defined; and, the indict-
ment must show the means by or the manner in which the
offense was committed. Even in statutory offenses of the
character in question, there is an exception to the gencral rule
that it is sufficient to charge the offense in the language of the
statute. United States v. Cook, 17 Wall. 168; United Stales V.
Cruikshank, 92 U. S. 542; United States v. Mann, 95 U. S. 583;
United States v. Hess, 124 U. S. 483; Evans v. United States,
153 U. S. 584; United States v. Brazean, 78 Fed. Rep. 464, 465,
and cases cited; Evans v. United States, 153 U. S. 584; Keck v.
United States, 172 U. S. 434; United States v. Britton, 107 U. 5.
655, 669.

The facts did not warrant a finding of any criminal guilt.
Nothing in the record warrants any imputation of bad faith.

It can well be contended that the element of willfulness in
the former law must be extended to the Elkins Act. Another
principle leads to exactly the same result. In the Federal
courts even if a statute does not use the words “willfully or
intentionally”” or make scienter necessary, still the statute
will be construed to mean that there must have been knowl
edge of wrongdoing and actual guilty intent, unless, possibly,

2}
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in cases where a specific act is unconditionally made an offense.
So where the offense is uttering forged paper, United States v.
Carll, 105 U. S. 611; obstructing justice, Petlibone v. United
States, 148 U. S. 197; mailing obscene matter, United States
v. Slenker, 32 Fed. Rep. 691, 694; obstructing Federal election
officers, United States v. Taylor, 57 Fed. Rep. 391; adopting
device prohibited by the Elkins Act, United States v. Mil-
waukee Transit Co., 142 Fed. Rep. 247, 252. This is a recog-
nition of the general rule that eriminality will not be imputed
unless an act is done in bad faith, or with an intention of vio-
lating the law.

The Attorney General, Mr. Milton D. Purdy, Assistant to
the Attorney General, and Mr. A. S. Van Valkenburgh, United
States Attorney, for the United States:

The acts of the shippers in these cases in accepting and re-
ceiving a special rate or diserimination, whereby their goods
were carried at a less rate than that charged others for the same
service, constitutes a crime under the Llkins Act without re-
gard to whether there was any secrct device employed by them
to obtain from the railroad company the concession of such
rebate, special rate or diserimination. The history of the prior
acts i pari materia, as well as of the Elkins Act itself, shows
this to be so.  United States v. Tozer, 37 Fed. Rep. 635; United
States v. Standard 0l Co., 148 Fed. Rep. 719; New York, New
Haven & Hartford R. R. Co. v. Interstate Commerce Commassion,
200 U. 8. 361; Harris v. Rosenberger, 145 Ted. Rep. 449; Dur-
land v, United States, 161 U. S. 306.

The court had jurisdietion of the alleged crime for the reason
that the transportation was conducted through the district,
and the transportation of the property is an essential element
of the offense. The offense of giving or receiving rebates is
Susceptible of proseeution whenever the transportation has
started by the delivery of the property to the carrier, and con-
tinues and is ever present until that transportation is com-

Pleted.  Rhodes v. Towa, 170 U. S. 412; Heyman v. Southern
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Ry. Co., 203 U. 8. 270; United States v. Fowkes, 53 Fed. Rep.
13; In re Belknap, 96 Fed. Rep. 614; State v. Smith, 66 Missour,
61; State v. McGraw, 87 Missouri, 161; State v. Hatch, 91 Mis-
souri, 568; Commonwealth v. Parker, 165 Massachusetts, 526;
State v. Bailey, 50 Ohio St. 636; Commonwealth v. Macloon, 101
Massachusetts, 1, 6.

In export shipments, the Elkins Act applies to interstate
inland carriage from the point of origin within the United States
to the port of transhipment. The Interstate Commerce Act
(§ 1) plainly applies to commerce with a country not adjacent.
It places that commerce entirely within the operation of the
act, whether the same is between the point of origin and the
port of transhipment or between the port of entry and the
1 point of destination. Texas & Pacific R. Co. v. Interstale
Commerce Commission, 162 U. S. 197.

This act was designed primarily in the case of export ship-
ments for the protection of the shipper; no one shipper, but
shippers in the aggregate. Take away the necessity of published
rates and of adherence to published rates, and there is little
I to prevent the carrier, by a complex and devious system of
i rate-making, from discriminating between various shippers
' similarly situated from the point of origin to the port of tran-
b shipment, and of so skillfully concealing or excusing the same
' that punishment in any given case would be well-nigh impos-
sible. This, Congress foresaw, and in order to prevent this
greater evil it passed a law, which may possibly, as is the case
with all laws conferring general benefits, work some temporary
inconvenience in isolated cases.

In any event, the discretion was with Congress, and with
Congress alone, and the courts cannot do otherwise than en-
force the plain provisions of the legislative act. Interstate Com-
merce Commission v. Brimson, 154 U, S. 477 et seq.; Interstate
Commerce Commission v. Baltimore &e. R. Co., 145 U. 8. %63.

The act in question here is not unconstitutional as burdenibg
. export traffic nor as giving preference to the ports of one State
W over those of another. If it at all affects the traffic of any port
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injuriously it is purely incidental and does not come within
the constitutional prohibition. Pennsylvania v. Wheeling &
Belmont Bridge Co., 18 How. 421, 434; South Carolina v. Georgua,
93 U. 8. 13; Cooley v. Board of Port Wardens, 12 How. 299;
Norris v. Boston, 7 How. 414; United States v. Wood, 145 Fed.
Rep. 412;

The contract between the Burlington company and the pack-
ers, even if valid as between carrier and shipper after August 7,
1905, cannot avail either carrier or shipper as a defense to a
departure from the filed and published rate in force after that
date.

Since the passage of the Elkins amendment the shipper is
liable equally with the carrier for a departure from the filed and
published rate, and the mere soliciting, accepting, or receiving
of a concession or rebate is an offense. No intent is necessary
to the completion of that offense. Where the intent is not essen-
tial, a mistake or ignorance of fact is quite as immaterial as
mistake or ignorance of law. United States v. Leathers, 6
Sawyer, 17; State v. Griffith, 67 Missouri, 287; Beckham v.
Nacke, 56 Missouri, 546; People v. Roby, 52 Michigan, 577;
Church v. Minneapolis & St. L. Ry. Co., 14 8. Dak. 443.

The law stood upon the statute books when this contract
was made. Both parties contracted with reference to it, and
what subsequently might be done under it, even to the extent,
as has been held, that the law itself might be changed, because
Fhe power to regulate and legislate respecting such commerce
18 reserved in Congress. Fitzgerald v. Grand Trunk Ry. Co.,
63 Vermont, 173; McGowan v. Wilmington, 95 N. Car. 417;
Clarendon, v. Rutland &e. Ry. Co., 75 Vermont, 6; St. Anthony
V. 8t. Paul Water Co., 168 U. S. 372.

The indictments in these cases are sufficient. The employ-
ihent of a device is not an essential element of the offense, and
With respect to the concession charged, the indictment fully
apd sufficiently deseribed it, what it was and of what it con-
sisted.  United States v. Britton, 107 U. 8. 655 (cited by peti-

tioners), discussed and distinguished. The charge in the in-
VOL. cC1x—5
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dictment fully meets all legal requirements. United States v.
Stmmons, 96 U. S. 360, 362. And see Connors v. United States,
158 U. 8. 408, 411; Ledbetter v. United States, 170 U. S. 606, 611,

The facts fully warrant the finding of criminal guilt. The
packers are conclusively presumed to have intended to do
what they did and are bound by the legal consequences of their
acts. New Haven R. R. Co. v. Interstate Commerce Commission,
200 U. 8. 361, 396-398.

MR. JusticE DAy delivered the opinion of the court.

These cases are here upon writs of certiorari to the United
States Circuit Court of Appeals for the Eighth Circuit. By
stipulation there was a single petition for certiorari and the
cases in the Circuit Court of Appeals were considered together
on the record in the Armour Packing Company case, and, as
it is conceded in the brief of the learned counsel for the peti-
tioners that the differences in the cases are unsubstantial, the
same course may be followed here.

Each of the petitioners was convicted in the District Court
of the United States, Western District of Missouri, for viola-
tion of the so-called Elkins Act of February 19, 1903, chap. 708,
32 Stat. 847, in obtaining from the Chicago, Burlington and
Quincy Railway Company an unlawful concession of 12 cents
per 100 pounds from the published and filed rate on that por-
tion of the route between the Mississippi River and New York
for transportation upon a shipment made August 17, 1905,
for carriage by rail of certain packing house products from
Kansas City, Kansas, to New York for export. Upon writs
of error from the Cireuit Court of Appeals of the Eighth Cir-
cuit the sentences of conviction were affirmed. 153 Fed. Rep. 1

The facts in the Armour case are briefly these: From May_9
to August 6, 1905, the Chicago, Burlington and Quincy Rf’“l'
way Company, with its connecting railroads east of the Miss-
issippi River, under joint traffic arrangements, had filed, pub-
lished and posted in accordance with the acts of Congress the
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rates of shipment of the character in question, and showing
that the proportionate part thereof from points on the Miss-
issippi River to New York was 23 cents per 100 pounds. Upon
June 16, 1905, the packing company contracted with the
Wilson Steamship line for space upon boats sailing in August
for certain shipments, and notified the Burlington Company
thereof, giving it a copy of the contract. On June 17, 1905,
the Burlington Company contracted with the packing com-
pany to carry export shipments from Kansas City, Kansas,
of products named, until December 31, 1905, at a rate the
proportionate part of which from the Mississippi River to
New York city was 23 cents per 100 pounds as aforesaid.
Upon August 6, 1905, the tariff was amended and duly pub-
lished and filed, showing that the proportionate part from
the Mississippi River to New York city was 35 cents instead
of 23 cents per 100 pounds. One of the connecting railroads
then objected to the carrying of the freight at the contract
rate hereinbefore stated, and a controversy arose between it
and the Burlington Company as to whether such contract
should apply, the Burlington Company claiming that it should,
the connecting carrier denying this contention. Upon Au-
gust 17, 1905, the packing company delivered at Kansas City,
Kansas, to the Burlington Company sixty-seven tierces of
oleo oil, property of the character covered by the contract,
for export to Christiania, Norway, and upon receipt thereof at
Ka.nsas City, Kansas, the Burlington Company issued and
del_lvered a bill of lading agreeing to carry the same to the
pomt of destination for a through rate, which included the
CAITiage by, and the rate of the steamship line, which bill of
igdlng Wwas, according to the ordinary course of business, de-
Ivered to the Traders Despatch, one of the conneeting carriers,
;‘:};lii took the same up and issued a through bill of lading
i ‘coe g(;(flds at thfa thr01.1gh rate. The bill was in triplicate,
i cfri ereof being delfvered to and ac?epted by the s.team-
o pany. Tl.le. }?acklng.company paid to the Burlington

bany, as the initial earrier, the full through rate for the
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carriage over the line of the Burlington Company and its con-
necting carriers and that of the steamship line, and from the
time of the delivery of the freight to the railway company at
Kansas City, Kansas, until it was delivered at the export
destination, it was exelusively handled by the carriers, rail
and steamship, the shipper having nothing to do with it.
The Burlington Company did, with connecting lines, transport
the property from Kansas City, Kansas, through the Western
District of Missouri and other States and districts to New York
city, where the same was delivered to the steamship line.
The full rate for the through carriage thus paid was made up
so that the proportional part of the railroad carriage east of
the Mississippi River was 23 cents per 100 pounds, instead of
35 cents per 100 pounds, fixed by the amended and published
rate. The packing company at the time of making the ship-
ment and paying the freight knew of the filing and publishing
of the amended tariff of August 5, 1905, but did not know
how the rate was apportioned or divided, or made up among
the respective carriers or points, except that it knew the steam-
ship rate as named in the contract with the steamship owners.

At the time aforesaid the Burlington Company was a com-
mon carrier, engaged in the transportation of property by
railway under contract agreements and traffic arrangements
with certain other lines, extending from Kansas City, Kansas,
east to the city of New York and other seaboard points. There
were no fixed contract,agreements or traffic arrangements with
the steamship lines, which were conducted as hereinafter set
forth. The ocean rate is variable, depending upon the season,
weather and other matters. The steamship must sail at a
given date and has a certain amount of space to be filled, 50
that space may be at one time quoted to one person at on¢
price and at another time to another person at a different
price. The question of such rates vary from hour to hour, a3
well as from day to day. For these, among other reasons, there
was no contract agreement or traffic arrangements between
the railroads and export steamship lines. The reservation of
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space upon an ocean steamer in advance is an important thing,
so that the packing company can be certain that its shipment
can go on the boats sailing at specified times. The packing
company has houses in different parts of the United States,
so that it cannot always at the time of the contract for space
know from what particular point and over what road the
shipments will go.

Before August 6, 1905, shipments were made according to
the terms of the contract aforesaid, which were carried under
the terms thereof. The Armour Company contended and
insisted that the amendment increasing the tariff rate did
not and could not abrogate or impair the term of its con-
tract.

These prosecutions were under the Elkins Act (32 Stat. 847),
and the first question argued concerns the construction of
that act, as to what constitutes a crime on the part of the
shippers so far as obtaining a shipment by some manner of
device is concerned, it being the contention of the petitioners
that in order to work conviction the shipper must be guilty
of some bad faith or fraudulent conduct in the use of the device
or obtain the rebate by some intentionally dishonest or under-
handed method, concession or diserimination denounced by the
act. The history of the act in this feature may be of serv-
ice in interpreting the meaning of Congress. The act of Feb-
ruary 4, 1887, made no provision for criminal offenses against
the shippers, but it was provided (§ 2, ch. 104, 24 Stat. 379)
that if the common carrier should directly or indirectly, by
any special rate, rebate, or other device, demand, collect or
receive, through any person or persons, a greater or less com-
pensation for any service rendered or to be rendered in the
transportation of property subject to the provisions of the
act, than it charges, demands, collects or receives, ete., from
any other person or persons for doing for him or them a like
service in the transportation of a like kind of traffic under
substantially the same circumstances, such common carrier
shall be deemed guilty of unjust diserimination, which by the
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act was prohibited and made unlawful. And it was made un-
lawful for a common carrier to deviate from the published
schedule of rates, fares and charges. 24 Stat, §6, p. 381,
ch. 104, February 4, 1887.

By the act of March 2, 1889 (25 Stat. 857, § 10), the shipper
was brought within certain criminal provisions of the law,
and one who should knowingly and willfully, by false billing,
false classifying, false weighing, false representation of the
contents of the package, or false report of weight, or by any
other device or means, with or without the consent or con-
nivance of the carrier, obtain or dispose of property at less
than the regular rate established and in foree, should be deemed
guilty of fraud.

It will be noticed that in these statutes the term device is
associated with other words indicative of its meaning, and in
the act of March 2, 1889, the shipper, for falsely acting as to
weighing, billing, classifying or obtaining the transportation
of property at less than the regular rate, or by any other de-
vice, was deemed guilty of fraud. In this act the term device,
as one of the means of consummating a fraud, shows the sense
in which the term is used by Congress. It was only fraudulent
conduct in obtaining transportation at less rates than others,
which was denounced by the act, and the imposition aimed
at was principally such as might be practiced by the shippers
upon the carriers in order to procure the preference.

When we come to the Elkins Act we find the following pro-
visions (32 Stat. 847):

“The willful failare upon the part of any carrier subject 0
said acts to file and publish the tariffs or rates and charges a3
required by said acts or strictly to observe such tariffs until
changed according to law, shall be a misdemeanor, and upon
conviction thereof the corporation offending shall be subject
to a fine not less than one thousand dollars nor more that
twenty thousand dollars for each offense; and it shall be unlaw-
ful for any person, persons or corporation to offer, grf_mt o
give or to solicit, accept or receive any rebate, concession of




ARMOUR PACKING CO. ». UNITED STATES. 71

209 U. S. Opinion of the Court.

diserimination in respeet of the transportation of any property
in interstate or foreign commerce by any common carrier
subject to said act to regulate commerce and the acts amenda-~
tory thereto whereby any such property shall by any device
whatever be transported at a less rate than that named in the
tariffs published and filed by such carrier, as is required by
said act to regulate commerce and the acts amendatory thereto,
or whereby any other advantage is given or discrimination
is practiced. Every person or corporation who shall offer,
grant, or give or solicit, accept or receive any such rebates,
concessions, or diseriminations shall be deemed guilty of a
misdemeanor, and on conviction thereof shall be punished by
a fine of not less than one thousand dollars nor more than
twenty thousand dollars.”

In this act we find punishment by imprisonment abolished,
and the shipper and carrier are placed upon the like footing,
and it is made unlawful for any person or corporation to offer,
grant, solicit, give, or to accept or receive, any rebate, con-
cession or discrimination in respect to transportation of prop-
erty in interstate or foreign commerce, whereby any such
property shall, by any device whatever, be transported for a
less rate than that published and filed by such carriers, or
whereby any other advantage is given or diserimination
practiced. And we find the word device disassociated from
any such words as fraudulent conduet, scheme or contrivance,
but the act seeks to reach all means and methods by which
:che unlawful preference of rebate, concession or diserimination
18 offered, granted, given or received. IHad it been the inten-
tion of Congress to limit the obtaining of such preferences to
fr.audulent schemes or devices, or to those operating only by
dishonest, underhanded methods, it would have been easy to
have so provided in words that would be unmistakable in their
feaning. A device need not be necessarily fraudulent; the
term m(?ludes anything which is a plan or contrivance. Webster
dEﬁne:s 1t to be “that which is devised or formed by design; &
contrivance; an invention; a project,” ete.
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This act is not only to be read in the light of the previous
legislation, but the purpose which Congress evidently had in
mind in the passage of the law is also to be considered.

The views of this court, speaking through Mr. Justice White,
in N. Y., New Haven & Hartford R. R. Co. v. Interstate Com-
merce Commassion, 200 U. S, 361, 391, are apposite here:

“It cannot be challenged that the great purpose of the act
to regulate commerce, whilst seeking to prevent unjust and
unreasonable rates, was to secure equality of rates as to all
and to destroy favoritism, these last being accomplished by
requiring the publication of tariffs and by prohibiting secret
departures from such tariffs, and forbidding rebates, prefer-
ences, and all other forms of undue discrimination. To this
extent and for these purposes the statute was remedial and
is, therefore, entitled to receive that interpretation which rea-
sonably accomplishes the great public purpose which it was
enacted to subserve. . . . The all-embracing prohibition
against either directly or indirectly charging less than the
published rates shows that the purpose of the statute was to
make the prohibition applicable to every method of dealing
by a carrier by which the forbidden result could be brought
about. If the public purpose which the statute was intended
to accomplish be borne in mind, its meaning becomes, if possi-
ble, clearer.”

The Elkins Act proceeded upon broad lines and was evi-
dently intended to effectuate the purpose of Congress to re-
quire that all shippers should be treated alike, and that the
only rate charged to any shipper for the same service under
the same conditions should be the one established, publishcd
and posted as required by law. It is not so much the partict-
lar form by which or the motive for which this purpose Wa
accomplished, but the intention was to prohibit any and all
means that might be resorted to to obtain or receive conces”
sions and rebates from the fixed rates, duly posted and pub-
lished.

Tt is next contended that there is no jurisdiction to prosecute
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the offense named, because the alleged offense, if any, was not
committed in the Western District of Missouri, where the
prosecution was had, but the same was complete in Kansas
City in the State of Kansas; and it is contended in this con-
nection that if the act ean be construed to include prosecu-
tions in other districts it is unconstitutional within the pro-
visions of the Sixth Amendment of the Constitution of the
United States, which provides that the accused shall have
the right to be tried by an impartial jury of the State and
district wherein the crime shall have been committed. Art. ITI,
§2, and Amendment VI.

As to the construetion of the act, in addition to the section
of the act above quoted, it is further provided in the Elkins
law (32 Stat. 847) as to jurisdiction:

(Prosecution—Jurisdiction) ““ Every violation of this section
shall be prosecuted in any court of the United States having
jurisdiction of crimes within the district in which such viola-
tion was committed or through which the transportation may
have been conducted; and whenever the offense is begun in
one jurisdiction and completed in another it may be dealt
with, inquired of, tried, determined, and punished in either
jurisdiction in the same manner as if the offense had been
actually and wholly committed therein.”

In this case the indictment charges the actual transportation
of the property from Kansas City, Kansas, to New York city,
th-e course of transportation being through the Western Dis-
triet of Missouri, in which the prosecution was had.

, We are not now concerned with the eonstruction of the act
n m.aking provision for punishing the carrier or shipper for
f)ﬁ“ermg, granting or giving, or soliciting, accepting or receiv-
Ing, rebates, concessions, or discriminations, irrespective of
actu‘al transportation, for it is specifically made an offense to
Tecelve any rebate or concession whereby any such property s
by any device whatever transported at a less rate than that
lamed, published and filed by the carrier; and jurisdiction is
glven to prosecute in any criminal court of the United States




74 OCTOBER TERM, 1907.

Opinion of the Court. 209 U. S,

in the district through which the transportation may have been
conducted.

Having in view the offense charged in this case, we think
it is clearly within the terms of the act making it penal to
procure the actual transportation, by any of the means de-
nounced in the act, of goods at a less rate than that named
in the tariffs. It is the purpose of the act to punish those who
give or receive transportation, in the sense of actual carriage,
at a concession from the published rates. Wherever such
transportation is received, there the offense is to be deemed
to have been committed. Why may this not be so? In this
feature of the statute, the transportation being of the essence
of the offense, when it takes place, whether in one district or
another, whether at the beginning, at the end, or in the mid-
dle of the journey, it is equally and at all times committed.

Congress also embraced in § 1 of the Elkins Act offenses not
depending upon actual transportation through districts; and
as to the trial of such, it also made provisions in the venue
section.

For the penal section is not only aimed at offenses whereby
property is transported in interstate commerce at less than
published rates, but in terms covers the offering, granting,
giving, soliciting, accepting or receiving of rebates, conces-
sions or diseriminations, “whereby any other advantage is
given or discrimination is practiced” in respect of interstate
transportation.

Congress doubtless had in mind that some of these offenses
might be complete in a single district; some might be begun
in one and completed in another; and those wherein transporta-
tion—actual carriage—was made an essential element might
continue through several districts, and hence undertook to
provide places for trial of any offense which might be com-
mitted against the provisions of the act. It is at least certain
that these sections, construed together, make an offense of
obtaining transportation at a concession from the publiSheld
rate, which shall be triable in any district through which it
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is had. That is the offense of which the accused is charged
in this case, and such is the district in which it was tried.

It is contended that the contrary was held in the case of
Davis v. United States, 104 Fed. Rep. 136, decided in the Cir-
cuit Court of Appeals for the Sixth Circuit. In that case the
prosecution was for false billing by the shipper, under §10
of the act of 1889, wherein the statute provided punishment
for the offense in a single district, and it was there held that
the crime was complete in the district in which the false bill-
ing was made and the goods delivered to the carrier for trans-
portation, and that its actual carriage was not an essential
element of the offense; and that a prosecution in Texas for
goods falsely billed and delivered to the carrier in Ohio could
not be maintained.

Under the amended act, transportation, with a rebate, or
at a concession from the established rates, is made an offense
as to the shipper as well as the carrier, thereby differentiating
the Elkins Act from § 10 of the act of 1889 as construed in
the Davis case. In the Davis case it was specifically said:

“Such transportation. may be through a number of dis-
triets, but Congress has given jurisdiction for punishment of
the erime in the distriet in which the offense is committed.
It must have been in the contemplation of Congress that the
fraudulent representations may be made in one place, and the
transportation, in the sense of actual carriage, obtained as a
result thereof, may be to a State or district remote from the
p}&f:e of delivery, and through a number of districts of the
United States. If it was contemplated that the crime could
only be committed when the carriage contracted for was con-
cluded, quite a different provision would have been inserted
th.an the one requiring punishment in the district where com-
mitted. Congress, in passing this act, and providing for the
place of trial and punishment in a single district, evidently
contemplated the consummation of the offense at the place
Whete the goods are billed by the shipper and the delivery
for transportation takes place.”
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But it is said this construction of the aet is in violation of
the Sixth Amendment of the Constitution of the United States,
which requires crimes to be prosecuted and punished in the
State or district where the same are committed, and that as
the transportation was had, at least, in part in Kansas, the
offense was there completed and could not be prosecuted else-
where. But the constitutional provision does not require the
prosecution of the defendant in the district wherein he may
reside at the time of the commission of the offense, or where
he may happen to be at that time, provided he is prosecuted
where the offense is committed. The constitutional require-
ment is as to the locality of the offense and not the personal
presence of the offender. In re Palliser, 136 U. 8. 257, 265;
Burton v. United States, 202 U. S. 344, 387. This doctrine
finds illustration in Palliser’s case, supra, in which a person
was prosecuted in Connecticut for mailing a letter in New
York, addressed to the postmaster in the former State, to
induce him to violate his official duty, and it was therein
argued that the offense was complete in New York when the
letter was mailed, and that only in the New York district
could the prosecution be constitutionally had; but this court,
speaking through Mr. Justice Gray, said: “There can be no
doubt at all, if any offense was committed in New York, the
offense was continuing to be committed when the letter reached
the postmaster in Connecticut.”

In that case the offender had done no act out of New York
and the acts performed by him were complete when the letter
was delivered at the post office in that State, but this court
held the crime to be a continuing one. We think the doctrine
for stronger reason applies in the present case, for transporta-
tion is an essential element of the offense, and, as we have
said, transportation equally takes place over any and all of
the traveled route, and during transportation the crime is
being constantly committed. It does not follow from this
view of the character of the offense that a single transporta-
tion of goods can be made the basis of repeated separate
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criminal charges in each of the districts through which the
transportation at an illegal rate is had. Take the present case.
The charge is of a single, continuous carriage from Kansas
City to New York at a concession from the legal rate for the
part of the carriage between the Mississippi River and New
York of 12 cents for each 100 pounds so transported. This
is a single, continuing offense, not a series of offenses, although
it is continuously committed in each district through which
the transportation is received at the prohibited rate.

To say that this construction may work serious hardship
in permitting prosecutions in places distant from the home
and remote from the vicinage of the accused is to state an
objection to the policy of the law, not to the power of Con-
gress to pass it. Hyde v. Shine, 199 U. 8. 62, 78. But this is
a large country, and the offense under consideration is one
which may be constantly committed through its length and
breadth. This situation arises from modern facilities for trans-
portation and intercommunication in interstate transportation,
and considerations of convenience and hardship, while they
may appeal to the legislative branch of the Government, will
not prevent Congress from exercising its constitutional power
in the management and control of interstate commerce. We
think there was jurisdiction to prosecute for the offense charged
within the Western District of Missouri.

It is further contended by petitioners that the statutes have
no lepplica,tion to a shipment on a through bill of lading from
an interior point in the United States to a foreign port. It is
alleged that the Elkins law refers to the original Interstate
Commerce Act, and that its terms do not include such ship-
mgnts. Analyzing the first section of the act (24 Stat. 379),
1t 1s.said that it applies to the following kinds of commerce:
(@) interstate commerce; (b) commerce between the United
States :'md an adjacent foreign country; (¢) commerce between
Places in the United States passing through a foreign country;
(@) commerce from the United States to a foreign country,
only while being transported to a point of transhipment,
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(e) commerce from a foreign country to points in the United
States, but only while being carried from port of entry either
in the United States or an adjacent foreign country. And, it
is contended, that § 6, as amended (25 Stat. 855), does not
require the filing of through export tariffs.

The purpose of Congress to embrace the whole field of inter-
state commerce is made apparent by the exclusion only of
wholly domestic commerce in the last clause of section one of
the original act of 1887, and in the declaration of the scope and
purpose of the act declared in its title. Texas & Pacific Ry.
Co. v. Interstate Commerce Commaission, 162 U. S. 197, 211.
There is no attempt in the language of the act to exempt such
foreign commerce as is carried on a through bill of lading;
on the contrary, the act in terms applies to the transportation
of property shipped from any place in the United States to a
foreign country and carried from such place to a port of tran-
shipment.

What reasonable ground is there for supposing that Con-
gress intended to exercise no control over such commerce if
it happens to be billed through to the foreign port? Such
construction would place such important commerce shipped
in the United States to a port for transhipment abroad wholly
outside the restrictions of the law, and enable shippers to
withdraw such commerce from the regulations enforced against
other interstate commerce by the expedient of a through bill
of lading. Take the present case. The through rate is ob-
tained by adding the ocean rate to the inland rate. There is
no contractual relation between the railroad carrier and the
ocean carrier. The ocean rate is uncertain and variable, de-
pending upon time of sailing and available space. The ac-
commodation for ocean shipment was obtained by the shipper
and by it made known to the inland carrier. We think the
language of the statute, read in the light of the manifest pur-
pose of its passage, shows the intent of Congress to bring
interstate commerce within the control of the provisions of
the law up to the time of ocean shipment. This construction
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is reinforced by the broad provisions of §6 of the act as to
publishing schedules, showing rates, fares and charges, and
filing the same with the Interstate Commerce Commission.
That such rates, notwithstanding through bills of lading, were
subject to the provisions of the act, was held, upon full con-
sideration, and rightfully, as we think, by the Interstate Com-
merce Commission. Re Tariffs v. Export and Import Traffic,
10 I. C. C. Rep. 55.

It is contended that the act, as construed by the Circuit
Court of Appeals, makes it conflict with Art. I, §9, par. 5,
of the Constitution, which provides: “No tax or duty shall
be laid on articles exported from any State. No preference-
shall be given by any regulation of commerce or revenue to
the ports of one State over those of another; nor shall vessels
bound to or from one State be obliged to enter, clear or pay
duties in another.”

The petitioner contends that to permit a statute to have
such application to articles intended for foreign export is to
place a burden on the exercise of this right, because before the
shipper can lawfully send his goods abroad and before the
carrier can lawfully accept them there must be a compliance
with the established rate on file with the Interstate Commerce
Commission. This rate is subject only to be changed as pro-
vided by law; and this can be done without notice to the
exporter and regardless of his power to comply with the legal
rate and meet the competition at the seaport and the condi-
t%ons of foreign markets. These things, it is said place a dis-
tinct burden upon export trade, and therefore come within
the constitutional prohibition. But it is to be observed that
the Constitution provides for a burden only by the way of
taxation or duty, and unless the alleged interference amounts
tf) such taxation or duty it does not come within the constitu-
tional prohibition. Cornell v. Coyne, 192 U. 8. 418.

The regulations of interstate commerce provided by the
statute now under consideration are within the acknowledged
bower of Congress under the interstate commerce clause of
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the Constitution. There is no attempt to levy duties on goods
to be exported, and the mere incidental effect in the legal
regulation of interstate commerce upon such exportations
does not come within this constitutional prohibition.

Nor do we think there is any more force in the contention
that this legislation amounts to a preference of ports of one
State over those of another within the meaning of the con-
stitutional provision under consideration. This provision was
intended to prevent legislation intended to give and having
the effect of giving preference to the ports of one State over
those of another State. It may be true that the regulation
of interstate commerce by rail has the effect to give an ad-
vantage to commerce wholly by water and to ports which can
be reached by means of inland navigation, but these are natural
advantages and are not created by statutory law. The fact
that regulation, within the acknowledged power of Congress
to enact, may affect the ports of one State more than those of
another cannot be construed as a violation of this constitu-
tional provision. South Carolina v. Georgia, 93 U. S. 4, 13;
Pennsylvania v. Wheeling & Belmont Bridge Company, 18 How.
421, 433.

It is strongly urged that there is nothing in the acts of
Congress regulating interstate commerce which can render
illegal the contract between the shipper and the railroad com-
pany covering the period from June to December, 1905. The
contract, it is insisted, was at the legal, published and filed
rate, and there is nothing in the law destroying the right ('>f
contract so essential to carrying on business such as the peti-
tioner was engaged in. But this contention loses sight of t'he
central and controlling purpose of the law, which is to require
all shippers to be treated alike, and but one rate to be charged
for similar carriage of freight, and that the filed and published
rate, equally known by and available to every shipper.

In the Elkins Act, Congress has made it a penal offense 10
give or receive transportation at less than the published rate.
This rate can only be raised by ten days’ or lowered by three
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days’ notice. Sec. 6, 25 Stat. 855. There is no provision ex-
cepting special contracts from the operation of the law. One
rate is to be charged and that the one fixed and published in
the manner pointed out in the statute, and subject to change
in the only way open by the statute. There is no provision
for the filing of contracts with shippers and no method of
making them public defined in the statute. If the rates are
subject to secret alteration by special agreement then the
statute will fail of its purpose to establish a rate duly pub-
lished, known to all, and from which neither shipper nor
carrier may depart.

It is said that if the carrier saw fit to change the published

rate by contract the effect will be to make the rate available
to all other shippers. But the law is not limited to giving
equal rates by indirect and uncertain methods. It has pro-
vided for the establishing of one rate, to be filed as provided,
subject to change as provided, and that rate to be while in
force the only legal rate. Any other construction of the stat-
ute opens the door to the possibility of the very abuses of
unequal rates which it was the design of the statute to pro-
hibit and punish.
‘ Nor do we find anything in the provisions of the statute
Inconsistent with this conclusion in the fact that the statute
makes the rate as published or filed conclusive on the carrier.
The carrier files and publishes the rate. It may well be con-
cluded by its own action. But neither shipper nor carrier may
vary from the duly filed and published rate without incurring
the penalty of the law.

It may be, as urged by petitioner, that this construction
I'en'ders impossible the making of contracts for the future
delivery of such merchandise as the petitioner deals in, and
th.at the instability of the rate introduces a factor of uncer-
tainty, destructive of contract rights heretofore enjoyed in
Sﬁ?h broperty. This feature of the law, it is insisted, puts the
Siipper in many kinds of trade at the merey of the carrier,

Who may arbitrarily change a rate, upon the faith of which
VOL. CCIX—6
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contracts have been entered into. But the right to make such
regulations is inherent in the power of Congress to legislate
respecting interstate commerce, and such considerations of
inconvenience or hardship address themselves to the law-
making branch of the Government. New Ffaven Railroad
Company v. Interstate Commerce Commassion, 200 U. S. 399.
It may be that such contracts should be recognized, giving
stability to rates for limited periods; that the contracts being
filed and published, and the rate stipulated known and open
to all, no injustice would be done. But, as we have said, such
considerations address themselves to Congress, not to the
courts. It is the province of the judiciary to enforce laws
constitutionally enacted, not to make them to suit their own
views of propriety or justice.

The statute being within the constitutional power of Con-
gress, and being in force when the contract was made, is read
into the contract and becomes a part of it.

If the shipper sees fit to make a contract covering a definite
period for a rate in force at the time he must be taken to have
done so subject to the possible change of the published rate
in the manner fixed by statute, to which he must conform
or suffer the penalty fixed by law.

The right to charge other than the published rate because
of a contract alleged to have provided for the rate in force at
the time, but, owing to changed conditions, subsequently
becoming inadequate to provide for the payment of the pub-
lished rate, was dealt with by this court in New Haven Rail-
road Co. v. Interstate Commerce Commission, 200 U. S. 361,
where a contract for the purchase and carriage of coal at its
inception produced the established rate to the carrier, which
it subsequently failed to do. This court, speaking through
Mr. Justice White, said:

“Further, as the prohibition of the interstate commerc
act is ever operative, even if the facts established that at the
particular time the contract was made, considering the th‘f“
cost of coal and other proper items, the net published tariff
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rates would have been realized by the Chesapeake and Ohio
from the contract, which is not the case, it is apparent that
the deliveries under the contract came under the prohibition
of the statute whenever for any cause, such as the enhanced
cost of coal at the mines, an inerease in the cost of the ocean
carriage, ete., the gross sum realized was not sufficient to net
the Chesapeake and Ohio its published tariff of rates. This
must be the case in order to give vitality to the prohibitions
of the interstate commerce act against the acceptance at any
time by a carrier of less than its published rates. We say this
because we think it obvious that such prohibitions would be
rendered wholly ineffective by deciding that a carrier may
avoid those prohibitions by making a contract for the sale of
a commodity stipulating for the payment of a fixed price in the
future and thereby acquiring the power during the life of the
contract to continue to execute it, although a violation of the
act to regulate commerce might arise from doing so.”

Itis alleged that the indiectment is insufficient, in that it fails
to set out the kind of deviee by which traffic was obtained, and
of what the concession consisted, and how it was granted.
Authorities arc cited to the proposition that in statutory
offenses every element must be distinctly charged and alleged.
This court has frequently had occasion to hold that the accused
is entitled to know the nature and cause of the accusation
against him, and that a charge must be sufficiently definite
to enable him to make his defense and avail himself of the
record of convietion or acquittal for his protection against
further prosecutions and to inform the court of the facts
charged, so that it may decide as to their sufficiency in law
to support a convietion, if one be had, and the elements of the
offer?se must be set forth in the indictment with reasonable
Particularity of time, place and circumstances. And it is true
118 not always sufficient to charge statutory offenses in the
{angualge of the statutes, and where the offense includes generic
terms it is not sufficient that the indictment charge the offense
I the same generic terms, but it must state the particulars.
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United States v. Hess, 124 U. S. 483; Evans v. United States,
153 U. S. 584. But an indictment which distinctly and clearly
charges each and every element of the offense intended to be
charged, and distinctly advises the defendant of what he is
to meet at the trial, is sufficient.

And in Ledbetter v. United States, 170 U. S. 606, 612, Mr.
Justice Brown, speaking for the court, said:

“Notwithstanding the cases above cited from our reports,
the general rule still holds good that upon an indictment for
a statutory offense the offense may be deseribed in the words
of the statute, and it is for the defendant to show that greater
particularity is required by reason of the omission from the
statute of some element of the offense.”

In the present case no objection was made to the indictment
until after verdict by motion in arrest of judgment.

Had it been made by demurrer or motion and overruled it
would not avail the defendant, in error proceedings, unless it
appeared that the substantial rights of the accused were preju-
diced by the refusal to require a more specific statement of the
particular mode in which the offense charged was committed.
See Rev. Stat. U. S. § 1025; Connors v. United States, 158 U.5.
408, 411.

There can be no doubt that the accused was fully advised
of and understood the precise facts which were alleged to be a
violation of the statute.

As we interpret this law, it is intended, among other things,
to prohibit and punish the receiving of a concession for the
transportation of goods from the duly filed and published rate.
Each and all of the elements of the offense, with allegations of
time, place, kind of goods and name of carrier, are distinetly
charged in the indictment, and include the fixing of the pub-
lished rate at 23 cents per 100 pounds; the changing of the rate
and the new publication at 35 cents per 100 pounds; the anWI'
edge of this change on the part of the shipper, and the carnagt
of the goods over a described route at a concession of the differ-
ence between the published and the contract rate—all these
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facts being stated, the indictment is clearly sufficient. Whether
it was necessary to charge actual knowledge of the change of
rate on the shipper’s part is a question not involved in this case,
as the indictment charges such knowledge, and the facts stipu-
lated show that the shipper knew of the establishing of the new
rate when the goods described in the indictment were shipped.

It is again contended that the submission in the trial court
of the question of whether there was a device to avoid the opera-
tion of the act and to obtain the transportation at the less rate,
was prejudicial to the petitioners, as such issue was not within
the agreed facts upon which the case was tried.

It is true, as we have held in another part of this opinion,
that no device or contrivance, secret or fraudulent in its nature,
is requisite to the commission of the offense outlined in the
statute, and that any means by which transportation by a con-
cession from the established rate was had is sufficient to work
aconviction. Hence this charge was not prejudicial to the peti-
tioner.,

It is contended by the petitioner that there is nothing in the
facts found in this case to show any intentional violation of
the law; that on the contrary the petitioner believed itself to
be within its legal rights in insisting upon the performance of
its contract, and maintained in good faith that the Interstate
Commerce Act did not and could not interfere with it, and that
the statute had no application to a shipment of goods for ex-
portation in the manner shown in this case. While intent is in
a certain sense essential to the commission of a crime, and in
some classes of cases it is necessary to show moral turpitude
In f)l‘der to make out a crime, there is a class of cases within
which we think the one under consideration falls, where pur-
posely doing a thing prohibited by statute may amount to an
offense, although the act does not involve turpitude or moral
Wong. In this case the statutes provide it shall be penal to
feceive transportation of goods at less than the published rate.
y,mher shippers who pay a rate under the honest belief that

18 the lawfully established rate, when in fact it is not, are
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liable under the statute because of a duty resting on them to
inform themselves as to the existence of the elements essential
to establish a rate as required by law, is a question not decided
because not arising on this record. The stipulated facts show
that the shippers had knowledge of the rates published and
shipped the goods under a contention of their legal right so to
do. This was all the knowledge or guilty intent that the act
required. 1 Bish. Cr. Law (5thed.), § 343. A mistake of lawas
to the right to ship under the contract after the change of rate
is unavailing upon well-settled principles. Reynolds v. United
States, 98 U. S. 145.

Finding no error in the judgments of the Circuit Court of

Appeals, the same are
Affirmed.

Mr. Justice MoopY took no part in the disposition of this
case.

MR. Justice BREWER dissenting: I dissent from the opinion
and judgment in this case, and, without noticing other objec-
tions, I rest that dissent upon this single ground: On June 17,
1905, the Burlington Railway Company made a contract with
the petitioner, the Armour Packing Company, for the transpor-
tation of certain products from Kansas City, Kansas, to New
York, this contract to remain in force until December 31, 1905.
No objection is made to the reasonableness of this contract of
the rates named. The time during which it was to run was
brief, less than seven months, and but for the legislation ('>f
Congress there would be no question of its validity, or that 1t
could be enforced without subjecting either party thereto to
any liability, civil or criminal. On August 6 the Burlington
Company and its connecting carriers filed with the Interst‘ate
Commerce Commission an amendment to their tariffs, which
was duly posted and published, and by which the rate from
Kansas City, Kansas, to New York was increased.

On August 17, 1905, the Armour Packing Company delivered
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to the Burlington Company, under its contract, sixty-seven
tierces of oleo oil for transportation to New York. The railway
company accepted the shipment, issued a through bill of lading
and received pay upon the basis of the rates fixed by the con-
tract of June 17. Now, because the packing company insisted
upon compliance by the railway company with its contract of
transportation—and the railway company (recognizing the
binding force of the contract) accepted the transportation and
received payment at the rates named therein—the packing
company is adjudged a criminal and fined the sum of $15,000.

I want to emphasize this matter. The railway company and
the packing company entered into a fair and reasonable con-
tract for transportation. Independently of the statute, it was
valid in all respects, and could have been enforced by the pack-
ing company against the railway company, but according to
the ruling of the court the railway company was authorized
arbitrarily to break the contract, raise the amount to be paid
for transportation—thus unsettling the business of the shipper,
even it may be to the extent of wholly destroying it. Sustain-
ing under those circumstances the power of the carrier and
punishing the shipper shocks my sense of justice, and I cannot
impute to Congress an intent by its legislation to make possible
such a result,

It has been one of the boasts of our jurisprudence that it
upholds the sacredness of contracts. By constitutional pro-
vision a State is estopped from passing a law impairing the
obligation of a contract, and again and again has this court
stricken down legislation having such effect. While there is
no S}lch restriction upon the power of Congress, yet Congress
has in this case broken no contract. It has simply, as held by
'the court, given permission to a carrier, arbitrarily and without
thquiry or decision by any tribunal, to repudiate its contract.

: A.gam, we have held that in “enacting the statutes estab-
lishing the Interstate Commerce Commission the purpose of
Congress was to facilitate and promote commerce.” Texas &
Pacific Railway v. Interstate Commerce Commission, 162 U. S,
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197, 198. But to deny to parties the power of agreeing upon
rates of transportation for a reasonable time tends to destroy
and not promote commerce. One of the conditions of success-
ful business—one of the things which induces new industries—
1s the ability to provide in advance for certainty of expendi-
tures, including among them the cost of transportation. Who
will engage in any new enterprise or invest money in a manu-
facturing industry when he knows that he cannot make a defi-
nite contract for rates of transportation to and from his factory,
but is advised that whatever contract he makes may, at the
whim of the carrier, upon ten days’ notice, be set aside and a
higher rate imposed?

Further, it seems to be implied that Congress has given ex-
press authority to the carrier to raise its rates, but this is not
so. The single provision is that it shall not raise its rates with-
out giving ten days’ notice. It is a limitation upon power
instead of a grant of authority.

It may be said that the remedy of the shipper is to pay the
increased rates and then sue the carrier for the excess. But
upon what ground can such an action be maintained? If the
contract is no longer valid, if it has been destroyed by the mere
action of the carrier in publishing a new tariff, and the rates
of the latter are in themselves reasonable, although in excess
of the contract provisions, how can a shipper recover damages’
The contract is gone, has ceased to be valid, the new rates are
reasonable, and the shipper must abide by the consequences
of the arbitrary act of the carrier.

But, it may be said, that preseribing the limitation of ten
days’ notice of an increase in rates is an implied authority 0
the carrier to make such a raise, providing the new rates are
reasonable. To my mind it seems more in accordance with the
spirit and purpose of the Interstate Commerce Act to hold that,
there being no express authority given to raise rates, the fact
that the railway company has made a contract to operate f‘OI'
a reasonable time should be construed as an inhibition upon }ts
right to make such a raise, and that the rates as fixed by 1t
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contract should continue for all shippers until the termination
of the period named therein.

Obviously, from the tone of the opinion of the court the wrong
done to the shipper is recognized, and the argument is only
that the responsibility for the wrong rests upon Congress. In
other words, the court has unloaded upon Congress the injustice
which the construction placed by it upon the statute accom-
plishes. To my mind a better way would be to enforce the con-
tract and thus secure justice in this case, leaving to Congress
the enactment of additional legislation, if deemed necessary,
to prevent the possibilities of secret arrangements between
carrier and shipper.

I am authorized to say that the Chief Justice and Mr. Jus-
tice Peckham concur in this dissent. They are also of the
opinion that the trial court, the District Court of the Western
District of Missouri, had no jurisdiction of the alleged offense,
but that such jurisdiction was vested in the Distriet Court of
Kansas, holding that when goods are delivered to the carrier,
and the shipper has solicited, accepted or received any rebate,
concession or diserimination from such carrier, “in respeet
to the transportation” of the goods, the crime is then complete,
at least so far as regards the shipper, and it cannot be made
2 continuing crime in each district through which the goods
pass in their transportation. The Constitution has made pro-
vision for the venue of criminal actions or prosecutions, and
their nature cannot be altered by legislative enactment, so as
-to embrace the whole country in one vast district. A provision
nta statute of this nature by which it is possible to find an
indictment, and to have a trial at the most remote point from
the actual commission of the offense, ought not to be approved
35 a compliance with the Constitution.
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CHICAGO, BURLINGTON AND QUINCY RAILWAY COM-
PANY, PETITIONER, v. UNITED STATES.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE EIGHTH
CIRCUIT.

No. 552. Submitted January 22, 1908.—Decided March 16, 1908.

Decided on the authority of Armour Packing Company v. United States,
ante, p. 56.

THE facts are stated in the opinion.

Myr. Frank Hagerman, Mr. J. C. Cowin, Mr. A. R. Urion,
Mr. Henry Veeder and Mr. M. W. Borders for petitioners.

The Attorney General, Mr. Milton D. Purdy, Assistant to the
Attorney General, and Mr. A. S. Van Valkenburgh, United
States Attorney, for the United States.

Mgr. Justick DAY delivered the opinion of the court.

The counsel for the petitioner and the Solicitor General for
the United States having filed a stipulation in writing in this
cause, agreeing to abide the result of the Packing Company
cases just decided (Nos. 467, 468, 469 and 470), it is hel‘(’l?y
ordered that the judgment of the Circuit Court of Appeals In
this case be

A;‘ﬁrmed.

Mg. Jusrice Moopy took no part in the disposition of this
case.

Mg. JusTicE BrEwER's dissent in Armour Packing Co. V.
United States, ante, p. 56, applied also to this case.
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BOSQUE v. UNITED STATES.

ERROR TO THE SUPREME COURT OF THE PHILIPPINE ISLANDS.

No. 147. Submitted January 29, 1908.—Decided March 23, 1908.

Under the Treaty of Paris of 1898, between the United States and Spain,
a Spanish resident of the Philippine Islands, who left there in May,
1899, without making any declaration of intention to preserve his alle-
giance to Spain and remained away until after the expiration of eighteen
months after the ratification of the treaty continued to be a Spaniard,
and did not, even though he intended to return, become a citizen of the
islands under the new sovereignty, and therefore is not eligible to admis-
sion to practice at the bar under the rules established by the military
and civil authorities of the Philippine Islands.

The laws applicable to other foreigners referred to in Article XIX of the
treaty referred not to Spanish laws but to the laws to be enacted by the
new sovereignty. Spaniards only became foreigners after the cession.

The right to practice law is not property within the protection of Article VII
of the treaty.

1 Philippine Rep. 88, affirmed.

PLaNTIFF in error applied to the Supreme Court of the
Philippine Islands in February, 1901, to be admitted to prac-
tice law in the Philippine courts. His petition was supported
by various certificates as to professional qualifications and
good character, and set forth that petitioner was a graduate
Of the University of Manila; and practiced law in the Philip-
pine Islands from 1892 until the cessation of the Spanish courts;
“that he is of good character, and has not been inscribed in
the record of Spanish nationality, in consequence whereof I
have lc.)st this, in accordance with the provisions of the Treaty
of Paris, and therefore T am neither a subject nor citizen of
any foreign government, and consequently, in my opinion,
have the condition required by General Order No. 29, July 19,
1189;), of the .Uni.ted States Military Government in these is-
ands for continuing the practice of my profession.”

Wii}‘:})if% }9.01, the petition was denied by the Supreme Court,
opinion, on the ground that the applicant “does not
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possess the political qualifications required by law for the prac-
tice of his profession in the Philippine Archipelago.”

Plaintiff subsequently filed a petition for rehearing, accom-
panied by additional certificates and affidavits as to his pro-
fessional and personal reputation. In this petition he claimed
to be entitled to practice his profession under Article IX of the
Treaty of Paris and under § 13 of the Code of Civil Procedure,
which had been enacted since the date of his first petition.

The petition for rehearing was denied by the court in an opin-
ion rendered by the Chief Justice, 1 Philippine Rep. 88, which
held that petitioner had not lost his Spanish nationality, but
was a Spanish subject upon an equal footing with other foreign
residents who were not entitled to practice the legal profession
under the law, either prior or subsequent to the Treaty of
Paris.

In January, 1906, plaintiff in error presented to the court
the following motion:

“Appears Juan Garcia Bosque and asks that the Honorable
Supreme Court be pleased to declare that the petitioner has
a right to practice as an attorney at law in the Philippines be-
fore all courts. This motion is founded upon the accompanying
affidavit.”

The affidavit referred to stated that the affiant, on April 10,
1899, and for eight years immediately prior thereto, had prac-
ticed law continuously before the courts of the islands. The
Supreme Court overruled the motion, and thereupon plaintiff
sued out this writ of error.

Mr. Edgar W. Camp for plaintiff in error:

The qualifying clause, in the Treaty of Paris, “being sub-
ject in respect thereof to such laws as are applicable to other
foreigners,” is not conclusive against the right to continue the
practice of his profession as claimed by plaintiff in error, 'be-
cause, first, there is nothing in the context of the article
quoted nor elsewhere in the treaty to warrant such a constru®
tion; secondly, because no such intention is to be imputed 10
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the framers of the treaty, for it were wholly unnecessary to
specify rights which any and all foreigners enjoy, and wholly
unjust to reduce to naught by the mere stroke of a pen all the
rights incident to citizenship created under the flag of the for-
mer sovereign; and, lastly, even though such a construction
be admissible there existed at the time of the ratification of
the treaty no law disqualifying foreigners from becoming
members of the bar in the Philippine Islands. Plan of Studies
(Plan de Estudios) of 1836; Royal Decree of July 26, 1853;
Vol. 5, Diccionario de Aleubilla, p. 423; Same, Vol. 6, p. 798;
Vol. 1, Diccionario de Berriz (1888), p. 1341; Diccionario de
Alcubilla, p. 873, (Vol. 6); Vol. 3, p. 348; Vol. 5, p. 428; Vol. 3,
p. 357; Vol. 2, p. 566.

The Supreme Court of the Philippines has neither power,
jurisdiction nor authority to render in any proceeding had in
this matter, a decision the effect of which would be to deprive
plaintiff in error of the right to practice his profession. Sec-
tions 21 to 25 of the Code specify the only grounds upon and
tbe only manner in which a lawyer may be deprived of the
right to practice his profession. As well might the Philippine
Supreme Court have declared that plaintiff in error was dis-
qualified to practice because he professed a certain religious
b?lief as to have assigned the reasons it did for such alleged
disqualification. There can, therefore, be no question of res
adjudicata herein.

The right of plaintiff in error to practice his profession is a
vested right of which he may be deprived only by due process
of law. For the proper exercise and enjoyment of this right
the recognition by the Insular Supreme Court, in the manner
an(.i form herein prayed, is essential. Cummings v. State of
M‘z&?oum} 4 Wall. 356; Ex parte Garland, 4 Wall. 366; Ely’s Ad-
minsstrator v. United States, 171 U. S. 220-223; Smith v. Uni-
?flfgglt%, 10 Peters, 330; Soulard v. United States, 4 Peters,
. é i%ther v. Lucas, 12 Peters, 411; Bryan v. Mennett, 113

And in Article VIII (2nd par.) of the Treaty of Paris is
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found an express declaration that the relinquishment or ces-
sion of sovereignty “cannot in any respect impair the prop-
erty or rights which by laws belong to the peaceful possession
of property of all kinds . . . of private individuals of
whatsoever nationality such individuals may be.”

The Solicitor General for United States:

Plaintiff in error did not become a citizen of the Philippine
Islands under the new sovereignty, but continued to remain a
Spaniard. His Spanish nationality could only be lost by
continuous residence in the islands and failure to declare his
intention of retaining it within the time specified (Art. IX,
Treaty of Paris, 30 Stat. 1754). He was absent from the
islands during the whole of the period allowed for making such
declarations, and remained away for more than a year and a
half. It makes no difference that he intended to return; it
was not necessary in order to retain his Spanish nationality
that he should remain away permanently.

As a Spaniard, he is not entitled to practice law in the Philip-
pines. Under the Spanish law foreigners were not allowed
to practice the legal profession in Spain and her colonies.
Royal Order of July 26, 1853; Diccionario de Aleubilla, Vol. 5,
p. 423; Law of Public Instruction, Art. 96, id., Vol. 6, p. 798;
decree of February 6, 1869, Aleubilla, Vol. 6, p. 873; Art. 25,
Constitution of 1869; Art. 27, Civil Code of Spain; Royal Or-
ders of October 10, 11, 1879, Alcubilla, Vol. 6, pp. 1135—113@.
That point is immaterial, however, because the provision In
Article TX of the Treaty of Paris that Spanish subjects in the
Philippines shall have the right to carry on their professions,
etc., subject to “such laws as are applicable to other for-
eigners” refers to the laws enacted by the new sovereignty:
Spaniards were not “foreigners” at the time of the treaty,
but only became so after the cession of the islands, and it s
evident that the words meant such laws as shall be apphcable
to other foreigners.

Under the laws and regulations on the subject, put in force
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in the Philippines first by the military and then by the civil
authorities, plaintiff is not entitled to the privilege which he
seeks. General Orders, No. 29, series of 1899, §§2-6; Philip-
pine Code of Civ. Pro., §§13, 15, 19; 1 Pub. Laws, p. 378.
The explicit reservation as to aliens runs through all the laws
and regulations, making it clear that the intention was and
had been from the first to require all members of the bar to
be either citizens of the United States or those enjoying the
status of natives of the Philippines, and to exclude all foreigners
from the legal profession in the islands.

The effect of the decision of the Philippine court was not to
deprive plaintiff of the right to practice his profession. The
privilege ceased by virtue of the stipulations of the treaty of
Paris and the subsequent laws and regulations of the new
sovereignty. Those sections of the Code which prescribe the
grounds upon which a lawyer may be deprived of the right to
practice relate to the removal or suspension from the bar of
attorneys already praecticing, and have no application to the
case of one who has been denied admission to practice at all.

The right claimed by plaintiff is not a vested or property
right. Ezx parte Garland, 4 Wall. 333; Bradwell v. United
States, 16 Wall. 130; Languille v. State, 4 Tex. App. 312;
State v. Gazley, 5 Ohio, 14; Cohen v. Wright, 22 California, 293;
fgpmyberry v. Atlanta, 13 S. Ii. Rep. 197. The property rights
tended to be protected by the stipulation in the eighth arti-
01.6 of the Treaty of Paris do not relate to the rights connected
with trades and professions. As to definition of propredad,
used in the Spanish text of the treaty; see 4 Escriche, 736.

Mr. Carer Jusrics FuLLer, after making the foregoing
statement, delivered the opinion of the court.

L&Plz?intiff in error contends: (1) That his right to practice
AW. In the Philippine Islands was expressly guaranteed by
ticle IX of the Treaty of Paris and recognized by § 13
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of the Philippine Code of Civil Procedure; (2) That the Supreme
Court of the Philippine Islands had no power, jurisdiction or
authority to deny or deprive a lawyer of his right to practice
his profession, except for the reasons and in the manner pro-
vided in the Civil Code; (3) That plaintiff in error’s right so
to practice was a vested right, of which he could be deprived
only by due process of law.

Article IX of the Treaty of Paris, 30 Stat. 1754, provided:

‘““Spanish subjects, natives of the peninsula, residing in the
territory over which Spain by the present treaty relinquishes
or cedes her sovereignty, may remain in such territory or may
remove therefrom, retaining in either event all their rights
of property, including the right to sell or dispose of such prop-
erty or of its proceeds; and they shall also have the right to
carry on their industry, commerce and professions, being sub-
ject in respect thereof to such laws as are applicable to other
foreigners. In case they remain in the territory they may
preserve their allegiance to the crown of Spain by making
before a court of record, within a year from the date of the
exchange of ratifications of this treaty, a declaration of their
decision to preserve such allegiance; in default of which dec-
laration they shall be held to have renounced it and to have
adopted the nationality of the territory in which they may
reside.

“The civil rights and political status of the native inhabi-
tants of the territories hereby ceded to the United States shall
be determined by the Congress.”

The record shows that plaintiff in error left the Philippines
for Europe on May 30, 1899, and remained away until Jan-
uary 11, 1901. In the affidavit accompanying his petition for
rehearing he states that the reasons for his departure from the
islands were the unsettled conditions prevailing there and the
state of his health; that while abroad he lived in France and
Spain, residing for the most part in Barcelona; that he did not
return sooner to the Philippines because of newspaper reports
as to personal unsafety in Manilla. In his first petition he
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claims to have lost his Spanish nationality because he had not
made the necessary declaration of intention to preserve his
allegiance to Spain, but that requirement was meant only for
those who remained in the territory, and was not necessary
in his case, since he removed from the islands.

In the opinion of the Philippine Supreme Court he carried
his Spanish nationality with him on his departure, and it
could only be lost by continuous residence in the islands and
failure to declare his intention of retaining it within the time
specified. But plaintiff was absent from the Philippines during
the whole of the period allowed for making such declaration, and
remained away several months after its expiration. It follows
that he did not become a citizen of the islands under the new
sovereignty, but that he continued to remain a Spaniard.
The fact that he intended to return does not affect this conclu-
sion. It was not necessary in order to retain his Spanish
nationality that he should remain away permanently, and he
was absent for more than a year and a half.

The question whether aliens were permitted to practice law
in Spain and her colonies is elaborately argued, but it is quite
unnecessary to pass upon it, since it is manifest that the words
in Article IX of the treaty, “such laws as are applicable to
other foreigners,” referred not to the Spanish law, but to the
}::lWS enacted by the new sovereignty. Spaniards only became

foreigners”” after the cession of the islands, and it is obvious
that the words meant such laws as shall be applicable to other
foreigners.

We think it evident that plaintiff under the laws and regu-
lations on the subject put in force in the Philippines, first by
the military and then by the civil authorities, was not entitled
t the privilege which he sought.

On July 19, 1899, the military governor promulgated, in
Tespect to the admission of lawyers, certain regulations, known
o “General Orders, No. 29, Series of 1899,” § 2 of which pro-
vides as follows:

“Any resident of the Philippine Islands, not a subject or
VOL. ccix—7
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citizen of any foreign government, of the age of 23 years, of good
moral character, and who possesses the necessary qualifications
of learning and ability, is entitled to admission as attorney
and counselor in all of the courts of these islands.”

By § 3 every applicant is required to produce satisfac-
tory testimonials of good moral character and to undergo
a strict examination in open court by the justices of the Su-
preme Court. If upon examination he is found qualified he
shall be admitted to practice in all the courts of the Philippine
Islands, and a certificate of the record of the court’s order to
that effect shall be given him, which certificate shall be his
license. (Sec. 4.) Section 5 is as follows:

“Every resident of these islands, not a citizen or subject of
any forewgn government, who has been admitted to practice
law in the Supreme Court of the United States, or in any Cir-
cuit Court of Appeals, Circuit Court or Distriet Court thereof,
or in the highest court of any State or Territory of the Uni-
ted States, may be admitted to practice in the courts of these
islands upon the production of his license. Likewise all persons
duly accredited as lawyers in the Philippine Islands on the
3lst day of January, 1899, who are residents of said islands,
and not subjects or citizens of another government, may be ad-
mitted as attorneys and counselors in all the courts of the
islands: Provided, that all applicants under this section shall
furnish satisfactory evidence of good moral character and pro-
fessional standing and take the preseribed oath: And provided
further, That the court may, if it deems advisable, examine
the applicant as to his qualifications.”

Every person upon admission must take an oath of alle-
giance to the United States. (Seec. 6.)

It is conceded that plaintiff did not become a member of
the bar under the provisions of this law.

General Orders, No. 29, was followed by Act No. 190 of the
Philippine Commission, being the Code of Civil Procedure f(.)r
the Philippine Islands (1 Pub. Laws, p. 378), § 13 of which 15
as follows:
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“The following persons, if not specially declared ineligible,
are entitled to practice law in the courts of the Philippine
Islands:

“1. Those who have been duly licensed under the laws and
orders of the islands under the sovereignty of Spain or of the
United States and are in good and regular standing as mem-
bers of the bar of the Philippine Islands at the time of the adop-
tion of this code.

“9. Those who are hereafter licensed in the manner herein
preseribed.”

It will be perceived that the applicants must be “in good
and regular standing as members of the bar of the Philippine
Islands at the time of the adoption of this code.” This descrip-
tion does not apply to plaintiff in error. The Civil Code was
enacted August 7, 1901, to take effect September 1, 1901. He
had been denied permission to practice law by the Supreme
Court of the Philippines on July 27, 1901, upon the ground
that he did not possess the political qualifications required
by law. He was not, therefore, at the date of the adoption of
the code in good and regular standing as a member of the bar.

It is true § 13 declares “those who have been duly licensed
under the laws and orders of the islands, under the sovereignty
of Spain,” etc., are entitled to practice law, but that applies
qnly to persons “not specially declared ineligible,” and plain-
Flff in error was deelared ineligible because a citizen or sub-
Ject of a foreign government.

Reference may well be made in this connection to § 14 of
the act, which reads:

“Any resident of the Philippine Islands, not a subject or citi-
zn of any foreign government, of the age of twenty-three years,
of g.ood moral character, and who possesses the necessary
qualifications of learning and ability, is entitled to admission

85 a member of the bar of the islands and to practice as such
n all their courts.”

fSection_lg provides for the admission without examination
oLany resident, not a citizen or subject of any foreign government,
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who has been admitted to practice in any of the courts of the
United States.

It seems clear from the provisions of General Orders, No. 29,
and of the code, that the intention was, and has been from the
first, to require all members of the bar to be either citizens
of the United States or those enjoying the status of natives
of the Philippines, and to exclude all foreigners from the legal
profession in the islands.

If it be conceded that plaintiff in error possessed the privilege
of practicing his profession in the islands at the time Spain
surrendered her sovereignty over them, the enjoyment of that
privilege ceased by virtue of the stipulations of the Treaty of
Paris and the subsequent laws and regulations of the new
sovereignty inconsistent therewith; and the effect of the de-
cision in the present instance was not to deprive plaintiff in
error of that privilege. Counsel for plaintiff in error cite va-
rious sections of the code which preseribe the grounds upon
which a lawyer may be deprived of the right to practice, buf
they relate to the removal or suspension from the bar of at-
torneys already practicing, and have no application to the case
of one who has been denied admission to practice at all.

The eighth article of the Treaty of Paris declares that the
cession of sovereignty “cannot in any respect impair the prop-
erty rights which by law belong to the peaceful possession of
property of all kinds,” ete., but that stipulation does not re-
late to the rights connected with trades and professions. The
word “propiedad” used in the Spanish text is defined by
Escriche as the right to enjoy and dispose freely of one’s things
in so far as the laws do not prohibit it. 4 Escriche, 736, The
same word appears in Article IX, providing that Spanish sub-
jects may retain, whether they remain or remove from the
territory, “all their rights of property, including the right bo
sell or dispose of such property or of its proceeds.” Clearly the
right to practice law was not referred to as ““property” thert
and they are followed by the words “and they shall also lha"e
the right to carry on their industry, commerce and professior
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being subject in respect thereof to such laws as are applicable
to other foreigners.”
We concur with the conclusions of the Supreme Court of
the Philippines, and its judgment is
Affirmed.

HALLOWELL ». UNITED STATES.

CERTIFICATE FROM THE CIRCUIT COURT OF APPEALS FOR THE
EIGHTH CIRCUIT.

No. 175, Argued March 12, 1908.—Decided March 23, 1908.

The authority given by § 6 of the Judiciary Act of March 3, 1891, 26 Stat.
826, to the Circuit Court of Appeals, to certify propositions of law to
this court, cannot be used for the purpose of sending to this court the
whole case for its consideration and decision. A certificate which does
not set forth the propositions of law, clearly stated, which may be an-
swered without reference to all the facts, but which sets forth mixed
questions of law and fact requiring this court to construe acts of Con-
gress, and, in the light of all the testimony, to determine what should
be the judgment of the lower court, is defective and must be dismissed.
C.,B. & Q. Ry. Co. v. Williams, 205 U. S. 444, 454.

TH'IS case is here upon certified questions by the judges of
the Circuit Court of Appeals.

The certified questions and the statement of the case which
Precedes them are as follows:

“The indictment was returned November 16, 1905, and
charged that the defendant, on August 1, 1905, in the District
f)f Nebraska, introduced whiskey and.other intoxicating liquors
lnto. the Indian country, ‘to wit, into and upon the Omaha
Indian Reservation, a reservation set apart for the exclusive
lési and benefit of certain tribes of the Omaha Indians. The
Hi:tléga?t en.tered a plea of not guilty and the case was sub-

0 a jury upon the following agreed statement:




102 OCTOBER TERM, 1907.
Statement of the Case. 209 U. 8.

“ “That the defendant, Simeon Hallowell, an Omaha Indian,
is and was on the first day of August, 1905, an allottee of land
granted to him on the Omaha Indian Reservation, in Thurston
County, Nebraska; that the allotment so made to him was
made under the provisions of the act of Congress of August 7,
1882 (22 Stat. 341); that the first or trust patent was issued
to him in the year 1884, and that the twenty-five year period
of the trust limitation has not yet expired; and that the fee
title of the allotment so made to him is still held by the United
States.

“‘That the defendant, Simeon Hallowell, on the first of
August, 1905, procured at a point outside the said reservation
one-half gallon of whiskey which he took to his home, which
was within the limits of the Omaha Indian Reservation, and
upon an allotment which he had inherited and which allot-
ment was made under the provisions of the act of Congress,
of August 7, 1882, and the title of which is held by the Govern-
ment as the twenty-five year trust period has not expired.
That he took the said whiskey into and upon this allotment
for the purpose of drinking and using the same himself, an.d
that he did drink said whiskey and did give some of it to his
friends or visitors to drink.

“¢That the said Omaha Indian Rescrvation has been allotted
practically in whole and that many of the allotments of de-
ceased Omaha Indians have been sold to white people, u}ndt‘l’
the provisions of the act of Congress of May 27, 1902 (32 Stat.
245, 275); that within the original boundary limits of the
Omaha Indian Reservation there are many tracts of la'nd
that have been sold, under the provisions of said act, to Wl}lte
persons who are the sole owners thereof, and that the full t.1'tie
to such lands has passed to the purchaser, the same as if 8
final patent without restriction upon alienation had been
issued to the allottee. _

“<That all of the Omaha Indians who were living 10 the
year 1884, and by law entitled to allotments, receive(.i them.

“¢That the Omaha Indian Reservation is within and 8
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physical part of the organized territory of the State of Ne-
braska, as are also the allotments herein referred to, into and
upon which the said defendant took said whiskey. That the
Omaha Indians exercise the rights of citizenship, and partici-
pate in the County and State government extending over the
said Omaha Indian Reservation, and over and upon the allot-
ments herein referred to. That the defendant, Simeon Hal-
lowell, has been on frequent occasions a Judge and Clerk of
election, a Justice of the Peace, an Assessor, and a Director
of the public school district in which he lives. That Omaha
Indians have taken part in the State and County govern-
ment, extending over the reservation, and have held the fol-
lowing offices in said County of Thurston, State of Nebraska:
County Coroner, County Attorney, County Judge, Justice of the
Peace, Constable, Road Overseer, Election officers, and have
also served as jurors in the county and distriet courts. De-
fendant is self-supporting as are most of said Indians. Some
of them are engaged in business and most of them engaged in
farming '

. “Over the defendant’s objection that the matters recited
m the agreed statement did not constitute or show an offense
against laws of the United States, the court instructed the jury
th:_it, if the matters so recited were true, the defendant was
guilty of the offense charged. The defendant reserved an
exception to this ruling, The jury found him guilty.

“And the Circuit Court of Appeals for the Eighth Cireuit
further certifies that the following questions of law are pre-
sented to it in said cause; that their decision is indispensable
to a decision of the cause, and that to the end that such court
may properly decide the issues of law so presented, it desires
the instruction of the Supreme Court of the United States upon
such question, to wit:

ol After the allotment in severalty to the Omaha Indians
O_f pr‘actlcally all of the lands in the Omaha Indian Reserva-
tion in the State of Nebraska and the issuance to the several
allottees of the first or trust patents, under the act of August 7,
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1882 (22 Stat. 341), and after the provisions of § 7 of that act
and of §6 of the act of February 8, 1887 (24 Stat. 388), had
become effective as to such allottees, did Congress retain or
possess the power to regulate or prohibit the introduction of
intoxicating liquors upon such allotments, while the title to
the same should be held in trust by the United States, or while
the same should remain inalienable by the allottee without
the consent of the United States?

“2. Do the facts that the tribal relation of these Indians
is still maintained and that part of the lands in said reserva-
tion are unallotted and are held by the United States for the
use and benefit of the said tribe, as provided in § 8 of the said
act of August 7, 1882, enable Congress, consistently with the
provisions and effect of §7 of that act and of §6 of the said
act of February 8, 1887, to regulate or prohibit the introduc-
tion of intoxicating liquors upon such allotments, while the
same shall be held in trust by the United States, or while the
same shall remain inalienable by the allottee without the con-
sent of the United States?

“3. As applied to allotments in severalty to Indians of
lands in a State, when the land is to be held in trust for the
allottee for a stated period and is then to be conveyed to him
or his heirs ‘n fee and is to remain inalienable by him during
such trust period without the consent of the United States,
and when the effect of the allotment is to give to the allottee
the benefit of and to subject him to the laws, both civil and
criminal, of the State, and to make him a citizen of the Ivni'tf‘d
States and to entitle him to all the rights, privileges and 1m-
munities of such citizens, is that portion of the act of Janu-
ary 30, 1897 (29 Stat. 506), which purports to regulate the
introduction of intoxicating liquors upon such allotments,
while the title to the same shall be held by the United States
or while the same shall remain inalienable by the al%ottee
without the consent of the United States, a valid exereise of
the power of Congress to legislate in respect of Indians or
Indian lands?
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“4, Where, as shown by the stipulated facts, the defend-
ant, Simeon Hallowell, an Omaha Indian, is an allottee of
lands granted to him on the Omaha Indian Reservation, in
Thurston County, State of Nebraska, which allotment was
made to him under the provisions of the act of Congress of
August 7, 1882 (22 Stat. 351), and the first patent was issued
to him in the year 1884, and the twenty-five years’ period of
the trust limitation fixed by said act has not expired, and the
fee title of the allotment so made to him is still held by the
United States; and where ‘the said Omaha Indian Reservation
has been allotted practically in whole, and many of the allot-
ments of deceased Omaha Indians have been sold to white
people under the provisions of the act of Congress of May 27,
1902 (32 Stat. 245, 275);’ and within the original boundary
limits of the Omaha Indian Reservation many tracts of land
were hitherto sold under the provisions of said act to white
persons, who are the sole owners thereof, and to whom the
full title to such lands has passed to the purchaser, the same
as if the final patent without restriction upon alienation had
bﬁen issued to the allottee; and where all of the Omaha In-
dians, living in the year 1884, entitled to such allotments,
hav‘e received the same; and where said Omaha Indian Reser-
vation is within and a physical part of the organized territory
of the State of Nebraska, as also the allotment hereinbefore
referred to; and the said Omaha Indians, including the de-
ff%ndant, are citizens of the United States, and exercise the
rights of citizenship, participating in the County and State
governments extending over said Omaha Indian Reservation,
and over the allotments aforesaid, the said defendant, Simeon
Sn?(;zzlrléiqhzvig}llg, on frequent occasions prior to 1905, held
i Assess;)(lr in Se; izﬂice otf Jucilge, anfi Justice of tl.le Peace,
i ;:oun ¥, where said Omaha Indians h:.zve
s Reservr ¥ ate and the County government‘ extending
Porting: is He liaillmtl} :anq where the defe.ndant is self-sup-
e éon , e to indictment and punishment under the

gress of January 30, 1897 (29 Stat. 506), for intro-
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ducing intoxicating liquor, as into an Indian country, where
he procured one-half gallon of whiskey at a point outside of
said reservation, on the first day of August, 1905, which he
took into and upon his allotment, within the limits of the
Omaha Indian Reservation, which allotment he inherited and
which was made under the provisions of said act of August 7,
1882, the fee title to which is held by the Government, as the
twenty-five years’ trust period has not expired, the said
whiskey having been so taken upon his allotment for the pur-
pose of drinking and using the same himself, which he drank,
giving some of it to his friends and visitors to drink?”

Mr. Thomas L. Sloan for Hallowell.
The Solicitor Generall for The United States.

Mr. JusticE HARLAN, after making the foregoing state-
ment, delivered the opinion of the court.

In Chicago, Burlington & Quincy Railway Co. v. Walliams,
205 U.S. 444, 454, we had oceasion to consider the scope and
meaning of the sixth section of the Judiciary Act of March 3,
1891, authorizing a Circuit Court of Appeals, in every case
within its jurisdiction, to certify questions or propositions of
law concerning which it desires instruction for the proper
decision of the case. The court there reaffirmed the rule, an-
nounced in previous cases, that the authority to certify suc.h
questions could not be used for the purpose of sending to this
court the whole case, with all its circumstances, for considera-
tion and decision. Jewell v. McKnight, 123 U. S. 426; Waler-
ville v. Van Slyke, 116 U. S. 699; United States V. Rider.vlb‘é
U. S. 132; United States v. Union Pacific Railway, 168'L- 8.
505. Upon a review of the adjudged cases we used this lan-l
guage in reference to the certificate of questions in t}}at case:
“The present certificate brings to us a question of mixed 1aW

and fact and, substantially, all the circumstances connected
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with the issue to be determined. It does not present a dis-
finet point of law, clearly stated, which can be decided with-
out passing upon the weight or effect of all the evidence out
of which the question arises. The question certified is rather
a condensed, argumentative narrative of the facts upon which,
in the opinion of the judges of the Circuit Court of Appeals,
depends the validity of the live-stock contract in suit. Thus,
practically, the whole case is brought here by the certified
question, and we are, in effect, asked to indicate what, under
all the facts stated, should be the final judgment. It is, obvi-
ously, as if the court had been asked, generally, upon a state-
ment of all the faets, to determine what, upon those facts, is
the law of the case.” 205 U. S. 444, 454.

The certificate in the present case is objectionable upon the
ground that it does not set forth propositions of law, clearly
stated, which may be answered without reference to all the
facts, but mixed questions of law and fact which require us
to construe various acts of Congress, and, in the light of all
the testimony in the case, determine whether the accused
could be held guilty of any offense legally punishable by the
United States. It is as if the court were asked what, upon the
wholo_caso as sent up, should have been the verdiet and judg-
monF in the trial court. The certificate is defective and must
be dismissed, because not in conformity to the statute.

1t vs so ordered.
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INTERSTATE COMMERCE COMMISSION ». CHICAGO
GREAT WESTERN RAILWAY COMPANY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE NORTHERN DISTRICT OF ILLINOIS.

No. 73. Argued April 16, 17, 1907.—Decided March 23, 1908.

Railroads are the private property of their owners, and while the public
has the power to preseribe rules for securing faithful and efficient service
and equality between shippers and communities, the public is in no
proper sense a general manager. The companies may, subject to change
of rates provided for in the Interstate Commerce Act, contract with ship-
pers for single and successive transportations and in fixing their own
rates may take into account competition, provided it is genuine and not
a mere pretense.

There is no presumption of wrong arising from a change of rate made by
a carrier. The presumption of good faith and integrity attends the action
of carriers as it does the action of other corporations and individuals
and those presumptions have not been overthrown by any legislation
in respect to carriers. 1

A rate on the manufactured article resulting from genuine competition
and natural conditions is not necessarily an undue and unreasonable
discrimination against a manufacturing community because it is 10W<'3P
than the rate on the raw material; and, under the circumstances of this
case, there was no undue and unreasonable discrimination against .t.he
Chicago packing-house industries on the part of the railroads in making,
as the result of actual compefition and conditions, a lower rate for.maADU'
factured packing-house products than for livestock from Missouri River
points to Chicago.

141 Fed. Rep. 1003, affirmed.

CerTAIN procecdings were had before the Interstate Com-
meree Commission. They were commenced by the ﬁl?ng of a
petition by the Chicago Live Stock Exchange in Aprllf 1902,
charging the defendants, who are now the appellees, with the
violation of §§1 and 3 of the Interstate Commerce Act of
February 4, 1887. The speecific offense stated was that the
defendants were charging higher rates of freight upon }1‘79
stock shipped from Missouri River points, and other points
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similarly situated, to Chicago, than upon dressed meats and
the prepared products known as packing-house products. It
was contended that this higher rate of freight was an unlawful
discrimination against shippers of live stock to Chicago, and
gave to shippers of packing-house products an undue and un-
reasonable preference and advantage over the former; that it
subjected the Chicago Live Stock Exchange and its members,
who were engaged in the business of selling live stock on com-
mission, as well as the owners of live stock and the shippers
thereof, to an unreasonable prejudice and disadvantage. The
several defendants, with one or two exceptions, answered,
denying the allegations of the complaint. After a hearing,
the Interstate Commerce Commission, on January 7, 1905,
filed its report and opinion, ineluding findings of fact, and
made an order, which is the foundation of this suit. The order
is in these words:

“Order of Commission.

“This case being at issue upon complaint and answers on
file, and having been duly heard and submitted by the parties,
_and full investigation of the matters and things involved hav-
ing been had, and the Commission having, on the date hereof,
made and filed a report and opinion containing its findings of
fact and conclusions thereon, which said report and opinion
18 hereby referred to and made a part of this order:

'.‘I't is ordered, that, in accordance with said report and
opinion, the present relation of rates maintained and enforced
by fiefendants [naming them all, eighteen in number], whereby
thelr rates for transportation are higher upon live cattle and
live hogs than upon the dressed or prepared products of cattle
anf:l }}Ogs on shipments thereof to Chicago, in the State of
inois, from points on the Missouri River, Sioux City, in the
Stat_e of Towa, to Kansas City, in the State of Missouri, in-
clusive, and from South St. Paul, in the State of Minnesota,
or from points in the territory between the Missourl River
or South St. Paul and Chicago, constitutes wrongful prejudice
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and diserimination, in violation of the provisions of the act
to regulate commerce; and that said defendants be, and each
of them is hereby, notified and required to cease and desist,
on or before the fifteenth day of February, 1905, from main-
taining or enforcing the said unlawful relation of rates, and
from further continuing said unlawful prejudice and dis-
crimination. s

“And it is further ordered, that a notice embodying this
order be forthwith sent to each of the defendant corporations,
together with a copy of the report and opinion of the Commis-
sion herein, in conformity with the provisions of section 15
of the act to regulate commerce.”

The defendants not complying with this order, the Inter-
state Commerce Commission caused this suit to be com-
menced in the Circuit Court of the United States for the
Northern District of Illinois, seeking to compel compliance.
The defendants answered, admitting service of the order and
refusal to comply therewith, denying that it was legal or bind-
ing, but on the contrary claiming that it was in violation of
their rights. After the filing of the petition to enforce tllle
order of the Commission and the answers thereto, and‘ n
August, 1905, the Commission also commenced an original
proceeding under and by virtue of the act of February 19,
1903 (32 Stat. 847), known as the Elkins Act, charging sub-
stantially the same diserimination. These cases were con-
solidated and heard before the Circuit Court, an enormous
volume of additional testimony being taken, and on Novem-
ber 20, 1905, that court announeed its opinion, stated its ﬁnfl-
ings of fact and conclusions of law, and ordered that the bill
should be dismissed. A decree accordingly was so entered.
141 Fed. Rep. 1003. The findings of fact were as follows:

“First. That the live stock rates are reasonable in them-
selves. All live stock from points west, southwest and north-
west of the Missouri River and St. Paul are shipped on e pro-
portional rate from the Missouri River or St. Paul to Chlcagoi
These rates are equal to or less than the rates on dressed meats
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and packing-house products between the same points. There
can be, and is, no complaint as to such traffic. The local rates
from the Missouri River and St. Paul, and from 150 miles east,
to Chicago, are as shown in above schedule. These rates
gradually decrease until the Mississippi River is reached, and
the average Towa rate is 21 cents. The great weight of evi-
dence indicates that these rates are at least reasonably low.

“Second. That the cost of ecarrying live stock is greater
than that of carrying dressed meats and packing-house prod-
ucts.

“Third. That the value of the service of carriage is greater
to the packers, because of the higher price of a car of dressed
meats or packing-house products. Dressed meats and packing-
house products are in value worth nearly twice as much as
live stock. This factor is important, in ordinary cases, how-
ever, in part, because of the greater risk of carriage of high-
priced commodities. In these cases, as to the particular
commodities in question, the evidence shows that the defend-
ant railroad companies pay out a much larger amount in
damages for losses arising from the carriage of live stock than
they do for losses arising from the carriage of dressed meats
and packing-house products, in proportion to the value of the
products carried, and more in damages per car regardless of the
value. This makes the risk of carriage greater for live stock.
The result is that the value of the service is not such an im-

porFarxt factor in this kind of a case as it is considered to be in
ordinary cases.

i
i Fou.rth,‘ That the rates in question given to the packers at
issouri River and St. Paul were the result of competition.

The product of the

ity packers at these points was large in quan-
’

2 f\:as certain and continuous in amount, was in the hands
Marchwll(?)%(;ple’ and for years before the Federal injunction of
l“ailma’ds ,}}ll.ad been competed for so strenuously by the
i real:.mg and passing through these points, as to
o cutting of rates and the giving of secret rebates in

geamounts, Four of the defendant companies, the Chicago,
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Milwaukee & St. Paul Railroad Company, the Chicago &
Northwestern Railway Company, the Chicago, Rock Island
& Pacific Railway Company, and the Chicago, Burlington &
Quincy Railroad Company, passed through these points into
the territory west of the Missouri River and St. Paul. Four
other of the defendant companies, the Chicago Great Western
Railway Company, the Chicago & Alton Railway Company,
the Illinois Central Railroad Company, and the Wabash Rail-
road Company reached the Missouri River points and St. Paul,
competing for this business. Other railroads, running south
to the Gulf of Mexico, also competed more or less for said busi-
ness, including the Atchison, Topcka & Santa I'é Railway.
After said injunction was granted the defendant railroads
(according to evidence herein) obeyed it, and until August
of that year the said traffic was carried under competition
between the defendants at the rate of 23} cents from Missouri
River points to Chicago, and 25 cents from St. Paul to Chicago,
ete., as set out above. As a result of such competition, the
Chicago Great Western Railway Company became dissatisfied
with the proportion of the business it received, and, in order
to get what it claimed as its share, cut the rate to 20 cm}ts to
Chicago and 18} cents to the Indiana line for eastern bulsllleSS,
and published the same. This it did under a contract with the
packers running for seven years. The Chicago Great Western
Railway Company was the longest route from Chicago to the
Missouri River points. The other railroad defendants, to mee?
the rate made by the Chicago Great Western Railway Com
pany, as a result of competition, met and published the same
rate. These rates were not made voluntarily, but from neces-
sity arising from competition; the necessity being Fhat of
carrying the goods at the lower rate or losing the busmgss to
which the officers of said companies thought they were ontltled-
This cutting of the rate by the Chicago Great Western R}?ﬂi
way Company was not the origin of competition. Thflf &;s
existed legally since March, 1902, between defendant fmlroatlfT :
and also between them and the Atchison, Topeka & Santa
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Railway Company. There was not competition enough at
said points to lower the rate as to live stock. There was little
and different competition on rates as to live stock at points
between the Missouri River and St. Paul and Chicago. The
only places where the opportunities for competition existed
as to live stock the same as to packing-house products were
immediately at Missouri River points and St. Paul, and there
only as to live stock driven in on foot from the surrounding
country. There is comparatively a small amount of this stock.
If it was exactly the same kind of a commodity as that fur-
nished by the packers there would be an opportunity for
competition in this at these points alone.

“Iifth. That the competition in question did not result
from agreement of the defendants, but was actual, genuine
competition.

“Sixth. That the present rates on live stock have not
materially affected any of the markets, prices, or shipments;
that they are reasonably fair to Chicago and to the shippers;
that the shipments of live stock from points between Chicago
and the Missouri River and St. Paul are as great in proportion
to the volume of business as before the present rates were made;
that the majority of the live stock comes to Chicago from points
as near as 150 miles this side of the Missouri River and St.
Paul, and that the lower rate given to the packers does not
Seffn to directly influence or injure the shippers of live stock.

Seventh. That the rates for carrying packers’ products
and .dressed meats were remunerative. They did not pay any
port.mn of the fixed charges and interest of the railroad com-
gf‘meﬁ, nor its full share of the operating expenses, but they
t(l)daga}lf more than its. cost of movement and leave something

JPPly upon operating expenses.
persElcg()}::; That the welfare of the public, including the ship-
ke b’e ma} ef_lollis, and all localities and markets, does not seem

“Ninth lally affected by the present rates.

; - That the usual custom for railroads is to charge

a‘ .
igher rate for the finished product than for the raw ma-
VOL. cCix—8
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terial, and this, as a rule, has been applied to live stock and
its finished products. This is not universal, however. There
are many commodities where the raw material is charged more
for carriage than its finished product, as in the case of the raw
material of cotton and compressed eotton, straw, unbaled and
baled, pig iron and its products, and many other commodities.
It also appears that for sixteen years out of twenty-three,
between Missouri River points and St. Paul and Chicago, the
published rates on live stock were higher than on dressed meats
and packing-house products. Many witnesses testified that
the ideal rate for the finished product would be higher than the
raw material. This, however, was based on the presumption
that competition or commercial necessity did not interfere,
and that the cost of service and value of the products would
be greater in case of the finished products than in that of the
raw material.”

Section 3 of the Interstate Commerce Act, 24 Stat. 380, so
far as it is material for this case, is as follows:

“Tt shall be unlawful for any common carrier subject to the
provisions of this act to make or give any undue or unrcason-
able preference or advantage to any particular person, com-
pany, firm, corporation, or locality, or any particular descrip-
tion of traffic in any respect whatsoever, or to subject any
particular person, company, firm, corporation, or locality, or
any particular description of traffic, to any undue or unres-
sonable prejudice or disadvantage in any respect whatsoever.

And § 3 of the Elkins Act, 32 Stat. 847, provides:

“That whenever the Interstate Commerce Commission shall
have reasonable ground for believing that any common car-
rier . . . is committing any discriminations forbidden 1-oy
law, a petition may be presented alleging such facts” (SU(‘}} ('hs-
crimination), “ to the Circuit Court of the United States sitting
in equity having jurisdiction . . . and upon being satis-
fied of the truth of the allegations of said petition said. C?urt
shall . . . require a discontinuance of such discriming-

tion by proper orders, writs,” ete.
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Mr. L. A. Shaver and Mr. S. H. Cowan for appellant:

A higher rate on live stock than on its products is contrary
to the natural rule or law that the raw-material rate shall not
be higher than that on the manufactured article.

A departure from that rule is contrary to public policy,
because it involves the destruction of large public interests
which have been built up under the rule.

The making of the live-stock rate higher than the product
rate is contrary to the almost universal practice of carriers
throughout the country under which the rate on live stock
is made no higher, but in many instances less, than the rate
on the prepared product.

The higher rate on the live stock than on the product is
violative of the rule that, other things being equal, value
should control or be taken into account in rate making—the
article of higher value taking a higher rate than one of lower
value.

The changed relation is unlawful because it was made for
an unlawful purpose, namely, the building up of the Missouri
River markets at, the expense of the Chicago markets, and its
natural tendency is to that end.

The changed relation is unlawful because it was initiated
by ‘the Chicago Great Western Railway Company solely with
aview of promoting its own interest and without regard to the
public interest, involved.

.The changed relation is unlawful because there was no le-
gltlmatf’.competition in rates necessitating it—the only prior
competition being in the shape of rebates.

The contract of' the Chicago Great Western Railway Com-
Sjguz'(lit}i thﬁ MlSSO}l,]I‘i River pack‘%rs is unlawful under the
“monopdyar(l)fl-trust act because it gives that company a
everal Sttes ’? Palc‘lt of the trade or commerce among the
VEiieny tra;(ie al:j , also, because it is “a contract in re- .

g ot i&n 1commerce among the several States.’.’
G s unlawful !oecause 1t was for the reduction

e product claimed to be already unreasonably
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low and which, that being the case, as reduced, places a bur-
den upon other traffic.

The contract is unlawful because it gives an undue prefer-
ence to one article of traffic (the product) over another article
of traffic (live stock), both articles being in active competition
with each other in the markets.

Mr. Cordenio A. Severance, with whom Mr. Frank B. Kel-
logg and Mr. Robert E. Olds were on the brief, for appellee,
Chicago Great Western Railway Company:

Findings of fact by the Circuit Court should be accepted on
appeal as witnesses testified in open court. Halsell v. Renfrow,
202 U. 8. 291; Shappirio v. Goldberg, 192 U. 8. 240; Beyer v.
Le Fevre, 186 U. 8. 119; Stuart v. Hayden, 169 U. S. 14; Warren
v. Keep, 155 U. 8. 267; Crawjord v. Neal, 144 U. S. 596; Lvans
v. Bank, 141 U. S. 107.

The contract between respondent Chicago Great Western
Railway Company and various packers was proper exercise of
its right to compete for business. Cotting v. Godard, 183 U. 5.
79; Hopkins v. United States, 171 U. S. 600; Delaware, Lacka-
wanna & Western Ry. Co. v. Kutter, 147 Fed. Rep. 51; [ntel'r-
state Comm. Comm. v. B. & O. Ry. Co., 43 Fed. Rep. 37; Whit-
well v. Continental Tobacco Co., 125 Fed. Rep. 454.

The rate on live-stock products brought about by the Chicago
Great Western contract did not involve an undue preference
or unjust discrimination within the meaning of the Interstate
Commerce law. Interstate Comm. Comm. v. B. & 0. Ry. (0,
145 U. S. 276; East Tenn., V. & G. Ry. Co. v. Inlerstate Comm.
Comm., 181 U. 8. 1; Tezas & Pacific Ry. Co. v. Interstate Comm.
Comm., 162 U. S. 197; Interstate Comm. Comm. V. A.labama
Midland Ry. Co., 168 U. S. 144; Louisville & Nashville Ry.
Co. v. Behlmer, 175 U. S. 648; Interstate Comm. Comm. V.
Louisville & Nashville Ry. Co., 190 U. 8. 273; D, L. & W.
Ry. Co. v. Kutter, 147 Fed. Rep. 51; Interstate Comm. Comf_%
v.B. & 0. Ry. Co., 43 Fed. Rep. 37; Platt v. Le Cocq, 1;’.
Fed. Rep. 391; Interstate Comm. Comm. v. Western & Atlanie
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Ry. Co., 93 Fed. Rep. 83; Judson on Interstate Commerce,
§§ 175-183.

Neither the Commission nor the court had the right to
ignore the relative cost of the service in determining whether
the apparent diserimination was undue or unreasonable.
Squire v. Michigan Ceniral Ry. Co., 3 1. C. C. R. 521.

The Commission, previous to the amendment of the law in
1906, had no power to fix rates, and hence no power to estab-
lish the relation between rates. Cincinnati, N. O. & Tex. Pac.
Ry. Co. v. Interstate Comm. Comm., 162 U. S. 184; Interstate
Comm. Comm. v. C., N. O. & Tex. Pac. Ry. Co., 167 U. S. 479;
Interstate Comm. Comm. v. Alabama Midland Ry. Co., 168
U. 8. 145; Southern Pacific Co. v. Colorado Fuel & Iron Co.,
101 Fed. Rep. 779.

Findings of fact of the lower court, from which the con-
clusion necessarily followed that respondents have a decree

in their favor, was abundantly supported by the testimony
and the law.

Mr. Ed. Bazxter for appellees as of record. Mr. Charles A.
Clark for intervenor, T. M. Sinclair & Company, Limited.
Mr. Frank T. Ransom for intervenor, Union Stock Yards
Company of Omaha, Limited. Mr. Stephen S. Brown and
Mr. John E. Dolman filed a brief on behalf of intervenor,
St. Joseph Stock Yards Company of St. Joseph, Missouri.
Mr. 8. A. Lynde filed a brief on behalf of appellee, The Chi-
¢g0 & Northwestern Railway Company.,

Mz. Justicr BrEWER, after makin

del g the foregoing statement,
elivered the opinion of the court. '

i 15 unnecessary to define the full scope and meaning of the
Prohbition found

e in §3 of the Interstate Commerce Act—or
s ther(rimrfe whether the language is sufficiently definite
iyt £ uties cast on the Interstate Commerce Commis-

Ministerial, and therefore such as may legally be imposed
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upon a ministerial body, or legislative, and therefore, under
the Federal Constitution, a matter for Congressional action—
for within any fair construction of the terms “undue or un-
reasonable” the findings of the Circuit Court place the action
of the railroads outside the reach of condemnation.

The complainant, before the Interstate Commerce action,
was an incorportated association. The purposes for which it
was organized were, as stated in its charter, “to establish and
maintain a commercial exchange; to promote uniformity in
the customs and usages of merchants; to provide for the speedy
adjustment of all business disputes between its members; to
facilitate the receiving and distributing of live stock, as well
as to provide for and maintain a rigid inspection thereof,
thereby guarding against the sale or use of unsound or un-
healthy meats; and generally to secure to its members the
benefits of codperation in the furtherance of their legitimate
pursuits.” Its members were, as found by the Commerce

Commission, “engaged in the purchase, shipment and sale of
live stock for themselves and upon commission.” It was such
an association, with members engaged in the business named,
that initiated these proceedings and in whose behalf they el
primarily prosecuted. While it may be that the procef%dlngs
are not to be narrowly limited to an inquiry whether this par-
ticular complainant has been in any way injured by the action

of the railroad companies, yet that question must be regarded
as the one which was the special object of inquiry and co-
sideration. It is true that the Commission Subsequent!y com-
menced under the Elkins Act an independent suit in its 0W!
name, but it was practically to enforce the award made by the
Commission after its inquiry into the controversy between
the live stock exchange and the railroad companics.

Tt must be remembered that railroads are the private pro>”
erty of their owners; that while from the public character ’Or
the work in which they are engaged the public has the po‘jﬁe
to prescribe rules for securing faithful and efficient servic

it . in no
and equality between shippers and communities, yet m
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proper sense is the public a general manager. As said in Int.
Com. Com. v. Ala. Mid. R. R. Co., 168 U. S. 144, 172, quoting
from the opinion of Circuit Judge Jackson, afterwards Mr. Jus-
tice Jackson of this court, in Inf. Com. Com. v. B. & O. R. R.
Co., 43 Fed. Rep. 37, 50:

“Subject to the two leading prohibitions that their charges
shall not be unjust or unreasonable, and that they shall not
unjustly discriminate so as to give undue preference or disad-
vantage to persons or traffic similarly circumstanced, the act
to regulate commerce leaves common carriers, as they were at
the common law, free to make special rates looking to the in-
crease of their business, to classify their traffic, to adjust and
apportion their rates so as to meet the necessities of commerce
and of their own situation and relation to it, and generally
to manage their important interests upon the same principles
which are regarded as sound and adopted in other trades and
pursuits.”

It follows that railroad companies may contract with ship-
pers for a single transportation or for successive transporta-
tions, subject though it may be to a change of rates in the
manner provided in the Interstate Commerce Act—Armour
‘P aCki‘ng Co. v. The United States, ante, p. 56, and also that
- ﬁxm'g their own rates they may take into account competi-
_thIl Wlfch other carriers, provided only that the competition
'8 genuine and not a pretense. Int. Com. Com. v. B. & O. R.
f Cs’o.,1 9174.SIU' 8.263; T. & P. Ry. Co. v. Int. Com. Com., 162
’V R.. 4 éo n‘i gozml. Com. v. TAla. Mid. Ry. Co., supra; L. &
v Ini C;Om..C(;m 618??;6% 187511./.1St. %48; Egst Tenn. &c. Ry. Co.
At 27-?;' .5, 1; Int. Com. Com.v. L. & N. R. R.
{f’rﬁl‘g;siz bfi Orememllaered that there is no presumption
Sumption of hognestr?n? ctangg O'f $els e e
G il en an right con.duct attends the ac-
oo i tis'lt does thfe act.lon'of other corpora-
e St mn their trans-actlons in life. Undoubtedly

are changed the carrier making the change must,

of
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when properly called upon, be able to give a good reason there-
for, but the mere fact that a rate has been raised carries with
it no presumption that it was not rightfully done. Those
presumptions of good faith and integrity which have been
recognized for ages as attending human action have not been
overthrown by any legislation in respect to common carriers.

The Commerce Commission did not find whether the rates
were reasonable or unreasonable per se. Its omission may
have been owing, partly at least, to the decision in Infersiate
Commerce Commission v. C., N. O. & T. P. Ry. Company, 167
U. 8. 506, for this controversy arose before the amendment
of June 29, 1906. 34 Stat. 584. On the other hand, the Cir-
cuit Court found specifically that the live-stock rates were
reasonable, and also that the rates for carrying packers'
products and dressed meats were remunerative. See Findings
1 and 7. Obviously shippers had in the rates considered
separately no ground of challenge. But the burden of com-
plaint is not that any rates taken by themselves were too high,
but that the difference between those on live stock and thqse
on dressed meats and packers’ products worked an unjust dis-
crimination.

It is insisted that “the making of the live-stock rate higher
than the product rate is violative of the almost universal rule
that the rates on raw material shall not be higher than on the
manufactured product.” This may be conceded, but that the
rule is not universal the proposition itself recognizes, and .the
findings of the court give satisfactory reasons for the exceptlon
here shown. See Findings 2, 3 and 9. The cost of carriage,
the risk of injury, the larger amount which the companies are
called upon to pay out in damages make sufficient explanqtloﬂ-
They do away with the idea that in the relation established
between the two kinds of charges any undue or unreasonable
preference was intended or secured.

Finding No. 6 is very persuasive. It reads:

“Sixth. That the present rates on live stock have .not e
terially affected any of the markets, prices, or shipments;
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that they are reasonably fair to Chicago and to the shippers;
that the shipments of live stock from points between Chicago
and the Missouri River and St. Paul are as great in proportion
to the volume of business as before the present rates were made;
that the majority of the live stock comes to Chicago from
points as near as 150 miles this side of the Missouri River and
St. Paul, and that the lower rate given to the packers does
not scem to directly influence or injure the shippers of live
stoek.”

If the rates complained of have not materially affected any
of the markets, prices, or shipments; if they are reasonably
fair to Chicago and the shippers; if the shipments of live stock
from the west to Chicago are as great in proportion to the bulk
of the business as before the present rates were made, and the
lower rate given to the packers does not directly influence or
injure the shippers of live stock; it is difficult to see what
foundation there can be for the claim of an undue and unrea-
sonable preference. It would seem a fair inference from the
findings that the real complaint was that the railroad com-
panies did not so fix their rates as to help the Chicago packing
ln‘dustry; that they recognized the fact that along the Missouri
:RlVeI' had been put up large packing-houses, and, without any
lnten.t to injure Chicago, had fixed reasonable rates for the
tarrying of live stock to such packing-houses and also to Chi-
¢ago; that those packing-houses being nearer to the cattle
ﬁf?lds were able to engage in the packing industry as conven-
tently and successfully as the packing-houses in Chicago. If
we \Vfire at liberty to consider the mere question of sentiment,
certalnly. to place packing-houses close to the cattle fields,
itr}llusaaby()1o'l1ng the necessity. of long transportation of the liv-
w‘ih Nmals—a transportation which cannot be accomplished

1 Ol{t more or less suffering to them—and to induce trans-
Portation to those nearer packing-houses would deserve to be
COT}pended rather than condemned.

:ﬁit»shcfii:e'nce to' competition we have referred to the cases
In which that matter has been considered. Ac-

in
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cording to the fourth finding the rates in question given to
the packers at the Missouri River and St. Paul were the re-
sult of competition. Without recapitulating all the facts dis-
closed in that finding it is enough to say that the Chicago Great
Western Railway Company, which had the longest line from
Chicago to Missouri River points, made a reduction in the
rates, and did this, as its president testified, “for the purpose
of securing a greater proportion of the traffic in the products
of live stock than it had been previously able to obtain.”
That is one of the facts inducing competition, and one of the
results expected to flow from a reduction of rates. It certainly
of itself deserves no condemnation. In order to secure to them-
selves what was likely to be transferred to the Great Western
by virtue of its reduction of rates, the other companies also
made a reduction and, as shown by the fifth finding, the com-
petition was not the result of agreement, but was an “actual,
genuine, competition.” It may be true, as contended by coun-
sel for the appellant, that even a genuine competition which
results in a change of rates does not necessarily determine the
question whether the rates as fixed work an undue preference
or create an unlawful diserimination. Those rates fixed may
make a preference or discrimination irrespective of the mo-
tives which caused the railway companies to adopt them, and
yet the fact of a genuine competition does make agair?s’t Ith“'
contention that the rates were intended to work injustice.
An honest and fair motive was the cause of the change in rates;
honest and fair on the part of the Great Western in its effort
to secure more business, and equally honest and fair on the
part of the other railway companies in the effort to retain as
much of the business as was possible. In other words, this
competition eliminates from the case an intent to do an un-
lawful act, and leaves for consideration only the question
whether the rates as established do work an undue preference
or discrimination; and as the findings of the court show that
the result of the new rates has not been to change the Vo%ume
of traffic going to Chicago, or materially affect the business
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of the original complainant, it would seem necessarily to re-
sult that the charge of an unlawful discrimination is not proved.
In short, there was no intent on the part of the railway com-
panies to do a wrongful act, and the act itself did not work any
substantial injury to the rights of the complainant.

We have not attempted to review in detail the great mass
of testimony, amounting to two enormous printed volumes.
It is enough to say that an examination of it clearly shows
sufficient reasons for the findings of fact made by the Circuit
Court.

In short, the findings of the Circuit Court were warranted
by the testimony, and those findings make it clear that there
was no unlawful diserimination.

The decree of the Circuit Court is

Affirmed.

‘ M. Justice Moopy did not hear the argument nor take part
in the decision of this case.

Ezx parte YOUNG.

PETITION FOR WRITS OF HABEAS CORPUS AND CERTIORARI.
No. 10, Original. Argued December 2, 3, 1907.—Decided March 23, 1908,

gilci _th1s. cc?urt will not take jurisdiction if it should not, it must take juris-
lon if it should. Tt cannot, as the legislature may, avoid meeting a
. n;leasure because it desires so to do
n thi ; ’
to‘rl: caze & suit by a stockholder against a corporation to enjoin the direc-
ulleuea?t officers from' complying with the provisions of a state statute,
8¢ o be unconstitutional, was properly brought within Equity Rule
3 94 of this court, =
n ord R d kgke
adeeerz:f tile Cll:cmt C9urt committing one for contempt for violation of
entered in a suit of which it did not have jurisdiction is unlawful;

and, in syue Juate d
=l sts)ulfgd(iase' upon proper application, this court will discharge the




124 OCTOBER TERM, 1907.
Syllabus. 209 U. 8,

Although the determination of whether a railway rate prescribed by a state
statute is so low as to be confiscatory involves a question of fact, its solu-
tion raises a Federal question, and the sufficiency of rates is a judicial
question over which the proper Circuit Court has jurisdiction, as one aris-
ing under the Constitution of the United States.

Whether a state statute is unconstitutional because the penalties for its
violation are so enormous that persons affected thereby are prevented
from resorting to the courts for the purpose of determining the validity
of the statute and are thereby denied the equal protection of the law and
their property rendered liable to be taken without due process of law, isa
Federal question and gives the Circuit Court jurisdiction.

Whether the state railroad rate statute involved in this case, although on its
face relating only to intrastate rates, was an interference with interstate
commerce held to raise a Federal question which could not be considered
frivolous.

A state railroad rate statute which imposes such excessive penalties tl%at
parties affected are deterred from testing its validity in the courts deITleS
the carrier the equal protection of the law without regard to the questlo'n
of insufficiency of the rates prescribed; it is within the jurisdiction, and is
the duty, of the Circuit Court to inquire whether such rates are so low as
to be confiscatory, and if so to permanently enjoin the railroad company,
at the suit of one of its stockholders, from putting them in force, and it
has power pending such inquiry to grant a temporary injunction to the
same effect. : J

While there is no rule permitting a person to disobey a statute with impl%ﬂ}ty
at least once for the purpose of testing its validity, where suc.h validity
can only be determined by judicial investigation and construction, a pro-
vision in the statute which imposes such severe penalties for disobedler.lce
of its provisions as to intimidate the parties affected thereby from r.esortmg
to the courts to test its validity practically prohibits those parties fr_om
seeking such judicial construction and denies them the equal protection
of the law. )

The attempt of a state officer to enforce an unconstitutional s’.cat‘ute is & pro-
ceeding without authority of, and does not affect, the State in its s(.)verzlg‘;
or governmental capacity, and is an illegal act and the officer is strippe Of
his official character and is subjected in his person to the conseq}leﬂces &
his individual conduct. The State has no power to impart to its Offl:;
immunity from responsibility to the supreme authority of the Unt
States. A ‘o

When the question of the validity of a state statute with reference
Federal Constitution has been first raised in a Federal court that cour
the right to decide it to the exclusion of all other courts. )

It is not necessary that the duty of a state officer to enfo.rc'e a sta 4
declared in that statute itself in order to permit his being joined as a P iec)_’
defendant from enforcing it; if by virtue of his office he has some con %
tion with the enforcement of the act it is immaterial whether it arises
common general law or by statute.

t has

ute be
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While the courts cannot control the exercise of the discretion of an executive
officer, an injunction preventing such officer from enforcing an unconsti-
tutional statute is not an interference with his discretion.

The Attorney General of the State of Minnesota, under his common law
power and the state statutes, has the general authority imposed upon
him of enforcing constitutional statutes of the State and is a proper
party defendant to a suit brought to prevent the enforcement of a state
statute on the ground of its unconstitutionality.

While a Federal court cannot interfere in a criminal case already pending
in a state court, and while, as a general rule, a court of equity cannot en-
join eriminal proceedings, those rules do not apply when such proceedings
are brought to enforce an alleged unconstitutional state statute, after
the unconstitutionality thereof has become the subject of inquiry in a suit
pending in a Federal court which has first obtained jurisdiction thereover;
and under such circumstances the Federal court has the right in both eivil
and criminal cases to hold and maintain such jurisdiction to the exclusion
of all other courts.

While making a state officer who has no connection with the enforcement
of an act alleged to be unconstitutional a party defendant is merely making
him a party as a representative of the State, and thereby amounts to
making the State a party within the prohibition of the Eleventh Amend-
fnent, individuals, who, as officers of the State, are clothed with some duty
In regard to the enforcement of the laws of the State, and who threaten
and are about to commence an action, either civil or eriminal, to enforce
an unconstitutional state statute may be enjoined from so doing by a
Federal court,.

Unde',r‘such conditions as are involved in this case the Federal court may
enjoin an individual or a state officer from enforcing a state statute on
account .of i.ts unconstitutionality, but it may not restrain the state court
from acting in any case brought before it either of a civil or criminal nature,
R p'reven't any investigation or action by a grand jury.

A‘;;lnglunct}llon by a Eederal court against a state court would violate the
indiveids\ialeme of this Gtoyernment, ancﬁi it does not follow that because an

) may be enjoined from doing certain things a court may be
similarly enjoined.

N‘; Ii":e;l;ztz gzmedy at law, sufficient to prevent a court of eq}lity from act-
raté o wz (izse wh.ere the enforctement of an unconstltuti.onal state
Bt 11f1 G\ redpes the fcomplama.nt to carry merchandise at con-

1t complied with the statute and subject it to excessive

Penalties i e ) X i
sustained,n case it did not comply therewith and its validity was finally

While & common carr
dietment, for violati
the unconstitution
character of the T
such g matter; t,
of the statute ina

ier sued at common law for penalties under, or on in-
on of, a state rate statute might interpose as a defense
ality of the statute on account of the confiscatory
ates prescribed, a jury cannot intelligently pass upon
he proper method is to determine the constitutionality
court of equity in which the opinions of experts may be
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taken and the matter referred to a master to make the needed computa-
tions and to find the necessary facts on which the court may act.

A state rate statute is to be regarded as prima facie valid, and the onus rests
on the carrier to prove the contrary.

The railroad interests of this country are of great magnitude, and the thou-
sands of persons interested therein are entitled to protection from the
laws and from the courts equally with the owners of all other kinds of
property, and the courts having jurisdiction, whether Federal or state,
should at all times be open to them, and where there is no adequate rem-
edy at law the proper course to protect their rights is by suit in equity in
which all interested parties are made defendants.

While injunctions against the enforcement of a state rate statute should not
be granted by a Federal court except in a case reasonably free from doubt,
the equity jurisdiction of the Federal court has been constantly exercised
for such purpose.

The Circuit Court of the United States having, in an action brought by a
stockholder of the Northern Pacific Railway Company against the officers
of the road, certain shippers and the Attorney General and certain other
officials of the State of Minnesota, held that a railroad rate statute of
Minnesota was unconstitutional and enjoined all the defendants from en-
forcing such statute, and the Attorney General having refused to comply
with such order, the Circuit Court fined and committed him for contempt,
and this court refused to discharge him on habeas corpus.

AN original application was made to this court for leave to
file a petition for writs of habeas corpus and certiorari in behalf
of Edward T. Young, petitioner, as Attorney General of the
State of Minnesota. 03!

Leave was granted and a rule entered directing th.e.[.m‘
ted States marshal for the District of Minnesota, Third Division,
who held the petitioner in his custody, to show cause why such
petition should not be granted.

The marshal, upon the return of the order to show causf‘,'
justified his detention of the petitioner by virtue of an ‘OI“dC’f
of the Circuit Court of the United States for the District 0
Minnesota, which adjudged the petitioner guilty of contempt
of that court and directed that he be fined the sum of $100;
and that he should dismiss the mandamus proceedir'lgs !orought
by him in the name and behalf of the State in the Circuit Courf
of the State, and that he should stand committed to the cus
tody of the marshal until that order was obeyed.

The case
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involves the validity of the order of the Circuit Court com-
mitting him for contempt.

The facts are these: The legislature of the State of Minnesota
duly created a railroad and warehouse commission, and that
commission on the sixth of -September, 1906, made an order
fixing the rates for the various railroad companies for the
carriage of merchandise between stations in that State of the
kind and classes specified in what is known as the “Western
Classification.” These rates materially reduced those then
existing, and were by the order to take effect November 15,
1906. In obedience to the order the railroads filed and pub-
lished the schedules of rates, which have ever since that time
been carried out by the companies.

..At the time of the making of the above order it was pro-
vided by the Revised Laws of Minnesota, 1905 (§ 1987), that
any common carrier who violated the provisions of that see-
tion or willfully suffered any such unlawful act or omission,
when no specific penalty is imposed therefor, “if a natural
pOI‘s'on, shall be guilty of a gross misdemeanor, and shall be
punished by a fine of not less than twenty-five hundred dollars,
nor more than five thousand dollars for the first offense, and
not less than five thousand dollars nor more than ten thousand
dollars for each subsequent offense; and, if such carrier or
warehouseman be g, corporation, it shall forfeit to the State for
gllsriirst; offense not less than twenty-five hundred dollars nor
an five thousand dollars, and for each subsequent
offense not less than five thousand dollars nor more than ten
thous:and dollars, to be recovered in a civil action.”
. ThlS' provision covered disobedience to the orders of the
ommission.
Miggezgfafozzthdof April, 1907 , the legislature. of the State of
o passei eSrG :;m act fixing two cents. a mlle. as tbe maxi-
(The rate hai bl“a e }to be charged by railroads in Minnesota.
T effeiin t e}retofore three cents per mile.) The. act
ko (1 = on the ﬁrst. of May, 1907,' and was put into
y by the railroad companies, and the same
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has been observed by them up to the present time. It was
provided in the act that ¢ Any railroad company, or any officer,
agent or representative thereof, who shall violate any pro-
vision of this act shall be guilty of a felony and, upon convic-
tion thereof, shall be punished by a fine not exceeding five
thousand (5,000) dollars, or by imprisonment in the State
prison for a period not exceeding five (5) years, or both such
fine and imprisonment.”

On the eighteenth of April, 1907, the legislature passed an
act (chapter 232 of the laws of that year), which established
rates for the transportation of certain commodities (not in-
cluded in the Western Classification) between stations in that
State. The act divided the commodities to which it referred
into seven classes, and set forth a schedule of maximum rates
for each class when transported in carload lots and established
the minimum weight which constituted a carload of each class.

Section 5 provided that it should not affect the power or
authority of the Railroad and Warehouse Commission, except
that no duty should rest upon that commission to enforce any
rates specifically fixed by the act or any other statute of the
State. The section further provided generally that the Of”Cl'eTS
made by the Railroad and Warehouse Commission prescribing
rates should be the exclusive legal maximum rates for the
transportation of the commodities enumerated in the act be-
tween points within that State. :

Section 6 directed that every railroad company in the State
should adopt and publish and put into effect the rates specified
in the statute, and that every officer, director, traffic manager
or agent or employé of such railroad company should cause
the adoption, publication and use by such railroad company
of rates not exceeding those specified in the act; “anc'i o]
officer, director or such agent or employé of any suc'h ral]r‘oad
company who violates any of the provisions of this se'ctlo;li
or who causes or counsels, advises or assists any such mh? Jl
company to violate any of the provisions of this scctlon,slfor
be guilty of a misdemeanor, and may be prosecuted there
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in any county into which its railroad extends, and in which
it has a station, and upon a conviction thereof be punished by
imprisonment in the county jail for a period not exceeding
ninety days.” The act was to take effect June 1, 1907.

The railroad companies did not obey the provisions of this
act so far as concerned the adoption and publication of rates
as specified therein.

On the thirty-first of May, 1907, the day before the act was
to take effect, nine suits in equity were commenced in the Cir-
cuit Court of the United States for the District of Minnesota,
Third Division, each suit being brought by stockholders of
the particular railroad mentioned in the bill, and in each case
the defendants named were the railroad company of which the
complainants were, respectively, stockholders, and the mem-
bers of the Railroad and Warehouse Commission, and the Attor-
ney General of the State, Edward T. Young, and individual de-
fendants representing the shippers of freight upon the railroad.

The.order punishing Mr. Young for contempt was made in
the suit in which Charles E. Perkins, a citizen of the State of
lowa, and David C. Shepard, a citizen of the State of Minnesota,
were complainants, and the Northern Pacific Railway Com-
Dy, a'corpora,tion organized under the laws of the State of
Wisconsin, Edward T, Young, petitioner herein, and others,
were parties defendant. All of the defendants, except the
ra}lway company, are citizens and residents of the State of
Minnesota.
onIett:)Vas a;/erred in the bill .thflt 'the suit was not a collusive
e onfer on the court jurisdiction of a case of which it

ould not otherwise have cognizance, but that the objects and
Izugll‘o‘ie:s of the suit were to enjoin the railway company from
;(lll(;pl:ezglgthor adopting (or' continuing to observe, if already
il fe rates.and tariffs prescribed and set forth in the

8 of the legislature above mentioned and in the orders

of the Railroad e
and Warehou: T T
the other defe se Commission, and also to enjoin

Visions,

ndants from attempting to enforce such pro-

or institud 3 ; -
from instituting any action or proceeding against
OISR CEIEE 9. g




i 130 OCTOBER TERM, 1907.

Statement of the Case. 209 U. S,

the defendant railway company, its officers, etc., on account
of any violation thereof, for the reason that the said acts and
orders were and each of them was violative of the Constitution
of the United States.

The bill also alleged that the orders of the Railroad Com-
mission of September 6, 1906, May 3, 1907, the passenger rate
act of April 4, 1907, and the act of April 18, 1907, reducing
the tariffs and charges which the railway company had there-
tofore been permitted to make, were each and all of them un-
just, unreasonable and confiscatory, in that they each of them
would, and will if enforeced, deprive complainants and the
railway company of their property without due process of law,
and deprive them and it of the equal protection of the laws,

' contrary to and in violation of the Constitution of the United
States and the amendments thereof. It was also averred that
the complainants had demanded of the president and manag-
ing directors of the railway company that they should cease
obedience to the orders of the Commission dated September 6,
1906, and May 3, 1907, and to the acts already mentioned,
and that the rates prescribed in such orders and acts should
not be put into effect, and that the said corporation, its officers
and directors, should institute proper suit or suits to pl'ew’eflt
said rates (named in the orders and in the acts of the legis-
lature) from continuing or becoming effective, as the cas
might be, and to have the same declared illegal; but the said
corporation, its president and directors, had positively de-
clined and refused to do so, not because they considered the
rates a fair and just return upon the capital invested or t}}at
they would not be confiscatory, but because of the severity
of the penalties provided for the violation of such acts and
orders, and therefore they could not subject themselves to
the ruinous consequences which would inevitably result from
failure on their part to obey the said laws and orders, a I¢
sult which no action by themselves, their stockholders of di-
rectors, could possibly prevent. b
The bill further alleged that the orders of the Commission
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of September, 1906, and May, 1907, and the acts of April 4,
1907, and April 18, 1907, were, in the penalties preseribed
for their violation, so drastic that no owner or operator of a
railway property could invoke the jurisdiction of any court
{o test the validity thereof, except at the risk of confiscation
of its property, and the imprisonment for long terms in jails
and penitentiaries of its officers, agents and employés. For
this reason the complainants alleged that the above-mentioned
orders and acts, and each of them, denied to the defendant
railway company and its stockholders, including the com-
plainants, the equal protection of the laws, and deprived it
and them of their property without due process of law, and
that each of them was, for that reason, unconstitutional and
void.

The bill also contained an averment that if the railway com-
pany should fail to continue to observe and keep in force or
to observe and put in force the orders of the Commission and
the acts of April 4, 1907, and April 18, 1907, such failure might
result in an action against the company or eriminal proceedings
against its officers, directors, agents or employés, subjecting
the company and such officers to an endless number of actions
at. law and criminal proceedings; that if the company should
fail to obey the order of the Commission or the acts of April 4,
1907, and April 18, 1907, the said Edward T. Young, as At-
torney General of the State of Minnesota, would, as complain-
ants were advised, and believed, institute proceedings by
mandamus or otherwise against the railway company, its
officers, directors, agents or employés, to enforce said orders
and all the provisions thereof, and that he threatened and
would take other proceedings against the company, its officers,
etc., to the same end and for the same purpose, and that he
would on such failure institute mandamus or other proceedings
ft(}i the purpose of enforcing said acts and each thereof, and

Provisions and penalties thereof. Appropriate relief by

munction against the action of the defendant Young and the
rallroad ecommission was asked for.
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A temporary restraining order was made by the Cireuit
Court, which only restrained the railway company from pub-
lishing the rates as provided for in the act of April 18, 1907,
and from reducing its tariffs to the figures set forth in that act;
the court refusing for the present to interfere by injunction
with regard to the orders of the Commission and the act of
April 4, 1907, as the railroads had already put them in opera-
tion, but it restrained Edward T. Young, Attorney General,
from taking any steps against the railroads to enforce the reme-
dies or penalties specified in the act of April 18, 1907.

Copies of the bill and the restraining order were served,
among others, upon the defendant Mr. Edward T. Young,
Attorney General, who appeared specially and only for the pur-
pose of moving to dismiss the bill as to him, on the ground
that the court had no jurisdiction over him as Attorney Gen-
eral; and he averred that the State of Minnesota had not con-
sented, and did not consent, to the commencement of this suit
against him as Attorney General of the State, which suit was
in truth and effect a suit against the said State of Minnesots,
contrary to the Eleventh Amendment of the Constitution of
the United States.

The Attorney General also filed a demurrer to the bill, on
the same grounds stated in the motion to dismiss. The mo-
tion was denied and the demurrer overruled.

Thereupon, on the twenty-third of September, 1907, the
court, after a hearing of all parties and taking proofs in re.gard
to the issues involved, ordered a temporary injunction to 1ssué
against the railway company, restraining it, pending the final
hearing of the cause, from putting into effect the tariffs, rates
or charges set forth in the act approved April 18, 1907. The
court also enjoined the defendant Young, as Attorney Ceneral
of the State of Minnesota, pending the final hearing 9f the
cause, from taking or instituting any action or proceeding t0
enforce the penalties and remedies specified in the act a.bove
mentioned, or to compel obedience to that act, or compliance
therewith, or any part thereof.
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As the court refused to grant any preliminary injunction
restraining the enforcement of the rates fixed by the Railroad
and Warehouse Commission, or the passenger rates under the
act of April 4, 1907, because the same had been accepted by
the railroads and were in operation, the court stated that in
omitting the granting of such preliminary injunction the ne-
cessity was obviated upon that hearing of determining whether
the rates fixed by the Commission, or the passenger rates
together or singly, were confiscatory and did not afford rea-
sonable compensation for the service rendered and a proper
allowance for the property employed, and for those reasons
that question had not been considered, but inasmuch as the
rates fixed by the act of April 18, 1907, had not gone into force,
the court observed: “It seems to me, upon this evidence of
the conditions before either of those new rates were put into
effect (that is, the order of the Commission of September, 1906,
or the act of April 4, 1907), and the reductions made by those
rates, that if there is added the reduction which is attempted
to be made by the commodity act (April 18, 1907) it will re-
duce the compensation received by the eompanies below what
would be a fair compensation for the services performed, in-
Eluding an adequate return upon the property invested. And
'l think, on the whole, that a preliminary injunction should
issue, In respect to the rates fixed by chapter 232 (act of
April 18), talked of as the commodity rates, and that there
should be no preliminary injunction as to the other rates,
‘}lthOMgIl the maiter as to whether they are compensatory or mot
1 @ matter which may be determined in the final determination
of the action.”
theT}thay after the g.rant.ing f)f this preliminary injunction

Altorney General, in violation of such injunction, filed a
Petition for an alternative writ of mandamus in one of the
(;(;urts of the State, and obtained an order from that court,
})r;);‘;gﬂﬁl; 214, :}?07, di.r?,cting the altgrnative writ to issgue as
i Ill1 e petition. The er.t was '.ohereafter issued

pon the Northern Pacific Railway Company,
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commanding the company, immediately after its receipt, “to
adopt and publish and keep for publie inspeection, as provided
by law, as the rates and charges to be made, demanded and
maintained by you for the transportation of freight between
stations in the State of Minnesota of the kind, character and
class named and specified in chapter 232 of the Session Laws
of the State of Minnesota for the year 1907, rates and charges
which do not exceed those declared to be just and reasonable in
and by the terms and provisions of said chapter 232. d

Upon an affidavit showing these facts the United States
Circuit Court ordered Mr. Young to show cause why he should
not be punished as for a contempt for his misconduct in vio-
lating the temporary injunction issued by that court in the
case therein pending.

Upon the return of this order the Attorney General filed his
answer, in which he set up the same objections which he had
made to the jurisdiction of the court in his motion to dismiss
the bill, and in his demurrer; he disclaimed any intention to
treat the court with disrespect in the commencement of the
proceedings referred to, but believing that the decision of .tl‘le
eourt in the action, holding that it had jurisdiction to enjomn
him as Attorney General from performing his discretionary
official duties, was in conflict with the Eleventh Amendment
of the Constitution of the United States, as the same has been
interpreted and applied by the United States Supreme Court,
he believed it to be his duty as such Attorney General to com-
mence the mandamus proceedings for and in behalf of the State,
and it was in-this belief that the procecdings were commenc-ed
solely for the purpose of enforcing the law of the State of Mip-
nesota. The order adjudging him in contempt was then made.

M. Thomas D. O’ Brien, Mr. Herbert S. Hadley * and Mr. E;
ward T. Young, with whom Mr. Royal A. Stone, M r., George t
Simpson and Mr. Charles S. Jelly were on the brief, for pet

tioner: el
1 Attorney General of the State of Missouri.
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This court in this proceeding will determine the jurisdiction
of the Cireuit Court in the suit in which the order punishing
for contempt was made, and if it is found that the Circuit Court
had no jurisdiction in the suit, or was without power or au-
thority to make the order enjoining the petitioner, will direct
his discharge from custody.

This application does not fall within those decisions where
this court has held that the case was not a proper one to be
considered in proceedings under the writ of habeas corpus or.
those holding that this court may exercise its discretion in
granting or withholding the writ. It is in accordance with
the decision rendered in Ex parte Yarbrough, 110 U. S. 651.
See also Ex parte Fisk, 113 U. S. 713; Ex parte Wells, 18 How.
307; Ex parte Lange, 18 Wall. 163; Ex parte Rowland, 104 U. S.
604; Ex parte Parks, 93 U. 8. 18; Ex parte Ayers, 123 U. S. 443;
Ez parte Siebold, 100 U. S. 371; Ex parte Kearney, 7 Wheat.
38; Ex parte Royall, 117 U. S. 241; Ex parte Mayfield, 141 U. S.
107; Ex parte McKenzie, 180 U. S. 536; Delgado v. Chaves,
140 U. 8. 586; Ex parte Watkins, 3 Peters, 193.

The Circuit Court did not have jurisdietion because of di-
verse citizenship, and no Federal question was presented by
the bill of complaint which justified the Circuit Court in as-
suming jurisdietion.

The sufficiency of the intrastate rates preseribed by chap-
ter 232, did not present a question involving the construction
f)f the Constitution of the United States. The adequacy or
nadequacy of a preseribed rate is a question of fact only.
Ilhinois €. R. Co. v. Interstate Commerce Com., 206 U. S. 441,

W.ht-are the true meaning and construction of a constitutional
pfo\.nsmn has been settled by decisions of this court, the juris-
d'lCtIOIl. of the Circuit Court will be determined, upon a con-
§1derat10n of the bill of complainant, in the same manner as
It would be if it appeared from all the pleadings in the case
Elgatthzhg snwsi e controversy as to the. me.an.ing or construction
i arsisl ution or law u.nder which it is claimed the con-

es. Western Union Tel. Co. v. Ann Arbor R. (Clr
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178 U. S. 239; Equaitable Life Assurance Co. v. Brown, 187 U.S.
308; New Orleans Water Works Co. v. Louisiana, 185 U. S. 336.

The construction and effect of the provisions of the Con-
stitution of the United States relied upon in the suit in the
Circuit Court are settled beyond controversy by the following
as well as many other decisions: Munn v. Illinois, 94 U.S. 113;
C.M. & St. P. R. R. v. Minnesota, 134 U. S. 418; Wisconsin
&e. R. R. v. Jacobson, 179 U. S. 287; Covington v. Bridge

Co., 154 U. S. 204; Houston Central Ry. Co. v. Mayes, 201

U. S. 321; Railroad Commission Cases, 116 U. 8. 307; Dow v.
Beidleman, 125 U. S. 680; Carson v. Durham, 121 U. 8. 421;
Tennessee v. Davis, 100 U. S. 257; New Orleans v. Benjamin,
153 U. 8. 411; McCain v. Des Moines, 174 U. S. 168; Defiance
Water Co. v. City of Defiance, 191 U. S. 184; Hooker v. Los
Angeles, 188 U. 8. 314; Shoshone Min. Co. v. Rutter, 177 U. S.
505; Blackburn v. Gold Min. Co., 175 U. S. 571; Carson V.
Durham, 121 U. 8. 421; Excelsior Wooden Pipe Co. V. Pacific
Bridge Co., 185 U. 8. 282; Minnesota v. Northern Securilies (o.,
194 U. S. 48; Western Union Tel. Co. v. Ann Arbor E. Co.,
178 U. 8. 239; Equitable Life Assurance Co. v. Brown, 187 U.S.
308; New Orleans Water Works Co. v. Louistana, 185 U. S. 336;
New Orleans v. Water Works Co., 142 U. S. 79; Hamblin V.
Western Land Co., 147 U. S. 531; St. Joseph &e. Co. V. Steele,
167 U. S. 659; Wilson v. North Carolina, 169 U. S. 586.

The Circuit Court exceeded its power and authority in mak-
ing its order that the petitioner be enjoined as Attorney Gen-
eral from taking appropriate legal proceedings to compel th_e
railway companies to comply with the act of April 18, 1907.

Had the Eleventh Amendment never been adopted,.thls
suit against the Attorney General could not be maintained,
and had he in the first instance fully submitted himself to the
jurisdiction of the Cireuit Court, any order attempting to con-
trol the exercise of the executive discretion vested in him, would
be beyond the power and authority of the court. .

It should not be assumed under the authority of Chisholm
v. Georgia, that in the absence of the Eleventh Amendment,
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a State would be subject to all suits. In that case, it was
claimed that the State was indebted to the complainant upon
a money demand. The political or governmental powers of
the State were in no way involved.

However, be this as it may, the decision in the Chisholm case
was based upon the positive language of the Constitution.
The Fleventh Amendment restored not only immunity of
the States from suit, but secured the same immunity to each
department of a State which under the Constitution thereof
was made independent of the judicial power.

The authority of the Attorney General to prosecute or de-
fend a suit in which the State is concerned is necessarily im-
plied from the nature of his office and he may bring an action
where the wrong or injury complained of affects the public.
4 Cye. 1028-1031; Hunt v. Ry. Co., 121 Illinois, 638; Orton v.
State, 12 Wisconsin, 567 ; Atty. Genl. v. Williams, 174 Massachu-
setts, 476; People v. Oakland, 118 California, 234; Aity. Genl.
v. Detroit, 26 Michigan, 262.

_The Attorney General of Minnesota is, therefore, an execu-
_tlve officer of the State second to none in the character and
Importance of his duties. The name and power of the State,
0 far as their use in litigation is concerned, are confined to his
dlscrgtlon, subject to control by no other officer, except in
certain cases not material here. State v. Tracy, 48 Minnesota,
497, '

Under the statutes of Minnesota, the Attorney General is
not required to institute criminal proceedings except on the
request o.f the Governor. Criminal proceedings are in the first
Instance instituted by the attorneys for the various counties,
}’Vho hé?ve the right, however, to call on the Attorney General
or assistance. But when any criminal case reaches the Su-
z;’egz i(t)-,ltlrt of the State, it comes into the exclusive charge
the Cireuifrgey Sre.neral. Thel:efore the inj.uflctiox.l issued in
i Ol}r ; hlnterferes with f;he admlmst‘ratlon of the
B ar e 1?11-, e Stz.ite. Such interference is beyond the

of equity, except where the criminal case is
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instituted by a party to a suit already pending before it of
which it has jurisdiction to try the same question therein in-
volved. In re Sawyer, 124 U. S. 200.

The suit in the Circuit Court against the Attorney General
was in effect a suit against the State of Minnesota.

The immunity of a State from suit, as provided by the
Eleventh Amendment, is not dependent upon any pecuniary
interest, as contended by respondents.

Where the decree of the court can operate only upon the
State and only to restrain the action of the State, the suit, no
matter against whom it is brought, is in effect one against the
State and in such case the pecuniary interest the State may
or may not have in the result of the litigation is immaterial.
Governor of Georgia v. Madrazo, 1 Pet. 110; United Slales
v. Beebe, 127 U. S. 338; Savings Bank v. United States, 19
Wall. 227; United States v. American Bell Telephone Co., 128
U. S. 315; United States v. American Bell Telephone Co., 15
U. 8. 548; United States v. Telephone Co., 167 U. S. 224; Hans
v. Louisiana, 134 U. 8.19. Reagan Case, 154 U.S. 362 and M.,
K. & T. Ry. Co. v. Hickman, 183 U. S. 53, discussed and dis-
tinguished.

The Circuit Court was without jurisdiction under Filts V.
McGhee, 172 U. S. 516, which cannot be distinguished, and to
sustain the suit in Minnesota, it must be shown that Fitts V-
McGhee has been or should be overruled.

The doctrine of that case, however, was in accordance‘
the previous decisions of this court. Governor of Geoﬂ]”bfI F
Madrazo, 1 Pet. 110; Board of Liquidation v. McComb, 92 U. 8.
531; Pennoyer v. McConnaughy, 140 U. S. 1; In re Ayers, 123
U. S. 443. p

The doctrine established by these cases has becomevth‘e
settled rule of decision. And see Cotting v. Godard, 183 U. E
79; Davis & Farnum Mfg. Co. v. Los Angeles, 189 U. 5. 207;
Barney v. State of New York, 193 U. S. 430; Gunter V. Atlan-
tic Coast Line R. R. Co., 200 U. S. 273; Farmers' Not. Bonk
v. Jones, 105 Fed. Rep. 459; Haverhill Gas Light Co.V. Parker,

with
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109 Fed. Rep. 694; Copper Co. v. Freer, Attorney General, 127
Fed. Rep. 199; Coneter v. Weir, 127 Fed. Rep. 897; Coulter v.
Fargo, 127 Fed. Rep. 912; Hitchesen v. Smith, 140 Fed. Rep.
983: Smith v. Alezander, 146 Fed. Rep. 106; Telegraph Co. v.
Anderson, 154 Fed. Rep. 95.

By leave of court, Mr. Edward B. Whitney filed a brief
* herein as amicus curie, in support of petitioner’s contentions
as to the Eleventh Amendment, With him on this brief was
Mr. Abel E. Blackmar.

Mr. Charles W. Bunn, Mr. Jared How and Mr. J. F. McGee,
with whom Mr. Frank B. Kellogg, Mr. Cordenio A. Severance,
Mr. Robert E. Olds, Mr. Stiless W. Burr, Mr. Pierce Builer,
Mr. William D. Mitchell and Mr. William A. Lancaster were
on the briefs, for respondent:

The objections which petitioner makes against the validity
of the injunctional order are matters which cannot be inquired
into on writ of habeas corpus.

Where the contempt, the punishment for which is under
review in a habeas corpus proceeding, consists of the violation
of an order or decree of a court, the commitment will be sus-
tained unless it is found that the order or decree disobeyed
was absolutely void because the court was wholly without
Jurisdiction or power to make it. The proceeding being in the
nature of a collateral attack upon the order or judgment which
l‘las. been disobeyed, the inquiry is limited to the question of
Jl}rlsdietion. Ex parte Watkins, 3 Pet. 193; In re Coy, 127
U.8. 731, 757; In re Wilson, 140 U. S. 575, 583.

.Among the very numerous cases which deal with this ques-
tion the following are most nearly in point: Ex parte Watkins,
SVPet. 193; Ex parte Yarbrough, 110 U. S. 651; In re Coy, 127
U.8. 731, 756; In re Walson, 140 U. S. 575, 582; In re Del-
gado, 140 U. 8. 586; In re Schneider, 148 U. 8. 162; In re Fred-<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>