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SUPREME COURT OF THE UNITED STATES.

ALLOTMENT OF JUSTICES, DECEMBER 24, 1906.1

Order : There having been an Associate Justice of this 
court appointed since the commencement of this term, it is 
ordered that the following allotment be made of the Chief 
Justice and Associate Justices of this court among the cir-
cuits, agreeably to the act of Congress in such case made and 
provided, and that such allotment be entered of record, viz:

For the First Circuit, Oliver Wendell Holmes, Associate 
Justice.

For the Second Circuit, Rufus W. Peckham, Associate 
Justice.

For the Third Circuit, William H. Moody, Associate Justice. 
For the Fourth Circuit, Melville W. Fuller, Chief Justice. 
For the Fifth Circuit, Edward D. White, Associate Justice. 
For the Sixth Circuit, John M. Harlan, Associate Justice. 
For the Seventh Circuit, William R. Day, Associate Justice. 
For the Eighth Circuit, David J. Brewer, Associate Justice. 
For the Ninth Circuit, Joseph McKenna, Associate Justice.

1 For the last preceding allotment see 202 U. S. vii.
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While this court is not bound under the doctrine of stare decisis by the de-
cisions of lower Federal courts which have not been reviewed by this 
court, as to the construction of a Federal statute, or by the decisions of 
the highest courts of foreign countries construing similar statutes of those 
countries, where all of such decisions express the same views on the sub-
ject involved, the omission of Congress, when subsequently amending 
the statute, to specifically legislate concerning that subject may be re-
garded by this court as an acquiescence by Congress in the judicial con-
struction so given to the statute.

While the United States is not a party to the Berne Copyright Convention 
of 1886, this court will hesitate to construe the copyright act as amended 
March 3, 1891, in such manner that foreign authors and composers can 
obtain advantages in this country which, according to that convention, 
are denied to our citizens abroad.

What is included within the protection of the copyright statute depends 
upon the construction of the statute itself, as the protection given to 
copyright in this country is wholly statutory.

The amendment of § 4966, Rev. Stat., by the act of January 6, 1897, 29 
Stat. 481, providing penalties for infringements of copyrighted dramatic 
or musical compositions, did not enlarge the meaning of previous and 
unamended sections.

A “copy” of a musical composition within the meaning of the copyright 
VOL. CCIX—1 (1)
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statute is a written or printed record of it in intelligible notation and this 
does not include perforated rolls which when duly applied and properly 
operated in connection with musical instruments to which they are 
adapted produce the same musical tones as are represented by the signs 
and figures on the copy in staff notation of the composition filed by the 
composer for copyright.

The existing copyright statute has not provided for the intellectual con-
ception, even though meritorious, apart from the thing produced; but 
has provided for the making and filing of a tangible thing against the 
duplication whereof it has protected the composer.

Considerations of the hardships of those whose published productions are 
not protected by the copyright properly address themselves to Congress 
and not to the courts.

147 Fed. Rep. 226, affirmed.

The  facts are stated in the opinion.

Mr. Livingston Gifford for appellant:
Appellant’s interpretation is in accord, with the policy of the 

law and appellee’s interpretation is not. The policy of the law 
is to protect the author against every form of piracy without 
distinction, and the piracy of a musical composition by repro-
ducing and selling it in the form of perforated music is just as 
culpable as in any other form.

The Constitution purports to secure to authors “the exclusive 
right to their respective writings,” and it is obviously not com-
patible with this to protect them only against the sale of their 
writings in a form which requires no assistance of mechanism 
for reading.

As this interpretation is the only one which will carry out its 
policy, the statute should certainly be so interpreted, unless 
such interpretation is inconsistent with its terms or with the 
terms of the Constitution.

Article I, § 8 of the Constitution, as interpreted by the de-
cisions, is broad enough to include perforated music.

See the copyright law in which Congress has included as 
writings (§ 4952), books, maps, charts, dramatic or musical 
compositions, engravings, etc. In principle we ask for no 
broader interpretation here. And see also Lithograph Co. v. 
Sarony, 111 U. S. 53; Holmes v. Hurst, 174 U. S. 86; Bleistein
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v. Donaldson Co., 188 U. S. 239; American Mutoscope Co. v. 
Edison Co., 137 Fed. Rep. 262.

The mutuality of the contract which the Constitution evi-
dently contemplates between the Government, on the one hand, 
and the author or inventor on the other, also leads to the same 
conclusion.

If an author has among his writings a musical composition, 
the only possible way of “securing” to him the “exclusive 
right” thereto is by giving him the monopoly of this musical 
composition, no matter in what form it may be represented; 
otherwise, he gets only a partial exclusive right thereto. No 
composer can be truly said to have “the exclusive right” to 
his musical composition writings secured to him so long as 
others have the right to publish, and sell them without his con-
sent, in the form of perforated music.

“Musical composition,” the term of the statute under which 
this case comes, is broad enough to include perforated music.

As applicable to this case, the right conferred by the statute 
is the “sole liberty of printing, reprinting, publishing, com-
pleting, copying, executing, finishing and vending” the “musi-
cal composition.” The undeniable policy of the law is to cover 
all forms of piracy.

This court has substantially decided that the subject of 
property in a copyrighted musical composition is the order 
of the notes in the author’s composition, by adopting in 
Holmes v. Hurst, 174 U. S. 86, Mr. Justice Erie’s definition of 
the subject of property in a book or literary composition as 
being “the order of the words in the author’s composition.” 
And the same thing must also be true as to the notes of a musi-
cal composition. The only thing that has to be copied to con-
stitute a copy of the copyright property is the order in which 
the notes were set down.

Appellee’s witnesses admit that in making the infringing 
perforated music they copy the order of the notes.

It is immaterial that in the year 1831, when the term “musi- 
cal composition” was first placed in the copyright statute the
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perforated form of musical compositions was not known. See 
Edison v. Lubin, 122 Fed. Rep. 240, holding that while the 
advance in the art of photography has resulted in a different 
type of photograph, yet it is none the less a photograph.

So, as to music, while the perforated notation is a different 
type of notation, yet it is none the less a “musical composition;” 
none the less a perfect record, and none the less a “writing.”

Where the order of the notes or words is copied, infringement 
of literary or musical compositions is not avoided by varia-
tions in other respects. J ollie v. Jacques, 1 Blatch. 625; Blume 
v. Spear, 30 Fed. Rep. 631; Daly v. Palmer, 6 Blatch. 266; 
Nicols v. Pitman, 26 Ch. Div. 374; Edison v. Lubin, 122 Fed. 
Rep. 240; Fishel v. Leuckel, 53 Fed. Rep. 499; Falk v. Howell, 
37 Fed. Rep. 202; Falk v. Donaldson, 57 Fed. Rep. 32; Turnei 
v. Robinson, 10 Ir. Ch. 121, 510; Drone on Copyright, 385; 
Scrutton on Copyright, ed. 1903,135, note.

The meaning of “musical composition” in § 4952, must be 
read in the light of its manifest meaning in § 4966 wherein it 
is the subject of protection against public performance.

The prohibition of the public performance of a copyrighted 
“musical composition” is the prohibition of the public repro-
duction of that order or succession of notes which constitutes 
the composition. It is the musical composition that is publicly 
performed, and not a sheet of music.

Public performance is prohibited, whether or not any nota-
tion or record be used. And it cannot be questioned that a per-
formance in public of a musical composition upon an Aeolian 
organ or pianola, by means of perforated music, would be as 
much a public performance of a musical composition as if it 
had been played in public from a printed sheet of music in 
staff notation, and as such would be equally within the condem-
nation of the statute, provided the musical composition had 
been copyrighted. One who, like the appellee, sells the musical 
composition is a contributory infringer with the infringer under 
§ 4952 who plays it in public.

Readability by the person without mechanical assistance is
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not made a test of copyrightability or of infringement by the 
statute. So long as it can be read or reproduced in any way, it 
makes no difference what assistance the person calls in from 
means known in the art.

Whether a musical composition, in addition to the musical 
function performed by the order of its notes, does, or does not, 
perform also a mechanical function is not made a test of copy-
rightability or of infringement by the statute.

It is impossible to say that the order of the perforated notes 
is the mere adjunct of a valve mechanism, because the valve 
mechanism would work with the perforations in whatever 
order. It is not the machine that puts or requires the perfora-
tions in this order, but the appellee.

There is no controlling authority opposed to complainant’s 
contention. The two decisions in this country relied upon by 
the appellee are neither binding upon this court nor apposite 
to the facts disclosed by this record. Kennedy v. McTam- 
many, 33 Fed. Rep. 584, and Stern v. Rosey, 17 App. D. C. 562, 
discussed and distinguished. The English decision of Boosey 
v. Whight, L. R. 1900, 1 Ch. 122, was based upon the narrow 
wording of the English statute, and in view of the amendment 
of that statute in 1902, can no longer be regarded as authority, 
even in England.

Mr. Charles S. Burton and Mr. John J. O’Connell for appellee: 
Copyright is strictly statutory in the United States. If a 

common law right ever existed it was taken away by the statute 
of Anne, and that statute and those amendatory of it are now 
in England the only source of an author’s right. There never 
existed any common law right of copyright in the United States. 
Copyright in this country is the creature of statute pure and 
simple. Wheaton v. Peters, 8 Pet. 591, see p. 664 quotation; 
Banks v. Manchester, 128 U. S. 244; Thompson v. Hubbard, 
131 U. S. 123.

Existing by virtue of statute only, the limitations of copy-
right are those which the statute fixes, or, more accurately
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speaking, its extent is only that which the statute gives. Ewer 
v. Coxe, Fed. Cases 4,584; aS. C., 4 Wash. C. C. 487; Holmes v. 
Hurst, 174 U. S. 82; Perris v. Hexamer, 99 U. S. 674.

The statutes creating and covering copyright must be strictly 
construed in all respects. Banks v. Manchester, 128 U. S. 
244; Bolles v. Outing Co., 175 U. S. 268.

Departure from this rule of strict construction cannot be 
justified on the ground of extending the statute by analogy 
from things expressed, to things thought to be similar; or from 
rights named, and defined in respect to named subjects, to 
analogous rights in respect to subjects thought to be analogous.

As the legislature alone created the right and set its bounds 
in the first instance, so the legislature may, as civilization 
and art develop and the considerations governing legislative 
discretion change, extend or contract those bounds from year 
to year and from generation to generation, but as the creation 
of the right waited, so the extension, as much as its contrac-
tion, must wait upon the legislative act.

If the invention of automatic musical instruments and the 
graphophone have opened new fields and methods for the ex-
ploitation, promulgation, or what may be called “publication” 
of musical compositions which did not exist or were not in con-
templation of the legislature when the present statutes were 
enacted, it is not for the courts to enter the domain of legisla-
tion to weigh the considerations either of equity or expediency 
which might move for or against such proposed extensions. 
All arguments directed to the supposed reasonableness of 
treating copyright as covering automatic means of audible 
reproduction of speech and music are utterly irrelevant and 
beside the question. See Osgood v. Aloe Instrument Co., 69 
Fed. Rep. 291; Higgins v. Keuffel, 140 U. S. 428; Werckmeister 
v. American Lithograph Co., 117 Fed. Rep. 360; Tompkins v. 
Rankin, Fed. Cases, 14,090; Thompson v. Hubbard, 131 U. S. 
123; Littleton v. Oliver Ditson Co., 62 Fed. Rep. 597, affirmed, 
67 Fed. Rep. 905; Wood v. Abbott, Fed. Cases, 17,938; Hills v. 
Austrich, 120 Fed. Rep. 862.
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Musical compositions mentioned as the subject of copyright 
are tangible and legible embodiments of the intellectual product 
of the musician, and not the intangible intellectual product 
itself.

“Copies” which infringe a musical copyright must be tangi-
ble embodiments of the intellectual product of the composer in 
the same sense and for the same purpose as tangible embodi-
ment which constitutes the copyrighted “musical composition.”

The primary use and adaptation of the thing determines its 
copyrightability or infringement of copyright. Intention as 
to use is material and may be controlling.

Things intended for mechanical function—for use in them-
selves—will not infringe copyright, and are not copyrightable 
merely because of incidentally being able to perform some 
part of the function of things copyrightable. Baker v. Selden, 
101 U. S. 99; Amberg File Co. v. Shea, 82 Fed. Rep. 314, aff’g 
78 Fed. Rep. 429; Roseribach v. Drey fuss, 2 Fed. Rep. 217.

The protection designed to be afforded to the composer by 
copyright of a musical composition is only the monopoly of the 
multiplication and selling of copies, and this applies to musical 
compositions as it does to all other subjects of copyright.

As to this definition of the monopoly see Stephens v. Cady, 14 
How. 529; Stowe v. Thomas, Fed. Cases, 13,514; Lawrence v. 
Dana, Fed. Cases, 8,136; Perris v. Hexamer, 99 U. S. 674.

That perforated sheets and other mechanical means of auto-
matically producing music audibly are not infringements of 
copyrights upon the musical compositions which are thus 
audibly reproduced, has been the conclusion of every court of 
England and America before which this question has ever come 
for decision. Stern v. Rosey, 17 App. D. C. 562; Kennedy v. 
McTammany, 33 Fed. Rep. 584; Boosey v. Whight, 15 L. T. 
R. 322 (1899); 1 Ch. 836 (1899); 80 L. T. R. (N. S.) 561.

These prior decisions have established a rule of property and 
of business, and should be sustained under the doctrine of 
stare decisis, unless greater injury would result from sustaining 
than from reversing them. Every enactment of Congress is
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properly interpreted by reference to established public policy 
and then known existing conditions.

The existence at the time of the enactment of the United 
States copyright law of 1891, of the Berne convention of 1886 
compels the conclusion that said law of 1891 was not intended 
by Congress to subject perforated rolls to copyright.

By leave of court, the following briefs were filed in these 
cases on behalf of parties interested in the decision:

By Mr. Nathan Burkan for Victor Herbert sustaining the 
contentions of the appellant.

By Mr. Albert H. Walker for the Connorized Music Com-
pany; by Mr. George W. Pound for the De Kleist Musical In-
strument Manufacturing Company and the Rudolph-Wurlitzer 
Company, sustaining the contentions of the appellee.

Mr . Jus tice  Day  delivered the opinion of the court.

These cases may be considered together. They are appeals 
from the judgment of the Circuit Court of Appeals for the 
Second Circuit (147 Fed. Rep. 226), affirming the decree of the 
Circuit Court of the United States for the Southern District of 
New York, rendered August 4, 1905 (139 Fed. Rep. 427), dis-
missing the bills of the complainant (now appellant) for want 
of equity. Motions have been made to dismiss the appeals, and 
a petition for writ of certiorari has been filed by appellant. 
In view of the nature of the cases the writ of certiorari is 
granted, the record on the appeals to stand as a return to the 
writ. Montana Mining Co. v. St. Louis Mining Co., 204 U. S. 
204.

The actions were brought to restrain infringement of the 
copyrights of two certain musical compositions, published in 
the form of sheet music, entitled, respectively, “Little Cotton 
Dolly” and “Kentucky Babe.” The appellee, defendant be-
low, is engaged in the sale of piano players and player pianos, 
known as the “Apollo,” and of perforated rolls of music used
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in connection therewith. The appellant, as assignee of Adam 
Geibel, the composer, alleged compliance with the copyright 
act, and that a copyright was duly obtained by it on or about 
March 17, 1897. The answer was general in its nature, and 
upon the testimony adduced a decree was rendered, as stated, 
in favor of the Apollo Company, defendant below, appellee 
here.

The action was brought under the provisions of the copy-
right act, § 4952 (3 U. S. Comp. Stat. Sup. 1907, p. 1021), giv-
ing to the author, inventor, designer or proprietor of any book, 
map, chart, dramatic or musical composition the sole liberty 
of printing, reprinting, publishing, completing, copying, exe-
cuting, finishing and vending the same. The Circuit Courts of 
the United States are given jurisdiction under § 4970 (3 U. S. 
Comp. Stat. 3416) to grant injunctions according to the course 
and principles of courts of equity in copyright cases. The 
appellee is the manufacturer of certain musical instruments 
adapted to be used with perforated rolls. The testimony dis-
closes that certain of these rolls, used in connection with such 
instruments, and being connected with the mechanism to which 
they apply, reproduce in sound the melody recorded in the two 
pieces of music copyrighted by the appellant.

The manufacture of such instruments and the use of such 
musical rolls has developed rapidly in recent years in this 
country and abroad. The record discloses that in the year 
1902 from seventy to seventy-five thousand of such instru-
ments were in use in the United States, and that from one 
million to one million and a half of such perforated musical 
rolls, to be more fully described hereafter, were made in this 
country in that year.

It is evident that the question involved in the use of such 
rolls is one of very considerable importance, involving large 
property interests, and closely touching the rights of com-
posers and music publishers. The case was argued with force 
and ability, orally and upon elaborate briefs.

Without entering into a detailed discussion of the mechanical 
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construction of such instruments and rolls, it is enough to say 
that they are what has become familiar to the public in the 
form of mechanical attachments to pianos, such as the pianola, 
and the musical rolls consist of perforated sheets, which are 
passed over ducts connected with the operating parts of the 
mechanism in such manner that the same are kept sealed until, 
by means of perforations in the rolls, air pressure is admitted 
to the ducts which operate the pneumatic devices to sound the 
notes. This is done with the aid of an operator, upon whose 
skill and experience the success of the rendition largely depends. 
As the roll is drawn over the tracker board the notes are sounded 
as the perforations admit the atmospheric pressure, the per-
forations having been so arranged that the effect is to produce 
the melody or tune for which the roll has been cut.

Speaking in a general way, it may be said that these rolls are 
made in three ways. First. With the score or staff notation be-
fore him the arranger, with the aid of a rule or guide and a 
graduated schedule, marks the position and size of the perfora-
tions on a sheet of paper to correspond to the order of notes in 
the composition. The marked sheet is then passed into the 
hands of an operator who cuts the apertures, by hand, in the 
paper. This perforated sheet is inspected and corrected, and 
when corrected is called “the original.” This original is used 
as a stencil and by passing ink rollers over it a pattern is pre-
pared. The stenciled perforations are then cut, producing the 
master or templet. The master is placed in the perforating 
machine and reproductions thereof obtained, which are the 
perforated rolls in question. Expression marks are separately 
copied on the perforated music sheets by means of rubber 
stamps. Second. A perforated music roll made by another 
manufacturer may be used from which to make a new record. 
Third. By playing upon a piano to which is attached an auto-
matic recording device producing a perforated matrix from 
which a perforated music roll may be produced.

It is evident, therefore, that persons skilled in the art can 
take such pieces of sheet music in staff notation, and by means
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of the proper instruments make drawings indicating the per-
forations, which are afterwards outlined and cut upon the rolls 
in such wise as to reproduce, with the aid of the other mechan-
ism, the music which is recorded in the copyrighted sheets.

The learned counsel for the parties to this action advance 
opposing theories as to the nature and extent of the copyright 
given by statutory laws enacted by Congress for the protection 
of copyright, and a determination of which is the true one will 
go far to decide the rights of the parties in this case. On be-
half of the appellant it is insisted that it is the intention of the 
copyright act to protect the intellectual conception which has 
resulted in the compilation of notes which, when properly 
played, produces the melody which is the real invention of the 
composer. It is insisted that this is the thing which Congress 
intended to protect, and that the protection covers all means 
of expression of the order of notes which produce the air or 
melody which the composer has invented.

Music, it is argued, is intended for the ear as writing is for 
the eye, and that it is the intention of the copyright act to pre-
vent the multiplication of every means of reproducing the 
music of the composer to the ear.

On the other hand, it is contended that while it is true that 
copyright statutes are intended to reward mental creations or 
conceptions, that the extent of this protection is a matter of 
statutory law, and that it has been extended only to the tangi-
ble results of mental conception, and that only the tangible 
thing is dealt with by the law, and its multiplication or repro-
duction is all that is protected by the statute.

Before considering the construction of the statute as an in-
dependent question the appellee invokes the doctrine of stare 
decisis in its favor, and it is its contention that in all the cases 
in which this question has been up for judicial consideration it 
has been held that such mechanical producers of musical tones 
as are involved in this case have not been considered to be 
within the protection of the copyright act; and that, if within 
the power of Congress to extend protection to such subjects,
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the uniform holdings have been that it is not intended to in-
clude them in the statutory protection given. While it may 
be that the decisions have not been of that binding character 
that would enable the appellee to claim the protection of the 
doctrine of stare decisis to the extent of precluding further con-
sideration of the question, it must be admitted that the de-
cisions, so far as brought to our attention in the full discussion 
had at the bar and upon the briefs, have been uniformly to the 
effect that these perforated rolls operated in connection with 
mechanical devices for the production of music are not within 
the copyright act. It was so held in Kennedy v. McTammany, 
33 Fed. Rep. 584. The decision was written by Judge Colt in 
the First Circuit; the case was subsequently brought to this 
court, where it was dismissed for failure to print the record. 
145 U.S. 643. In that case the learned judge said:

“I cannot convince myself that these perforated sheets of 
paper are copies of sheet music within the meaning of the copy-
right law. They are not made to be addressed to the eye as 
sheet music, but they form a part of a machine. They are not 
designed to be used for such purposes as sheet music, nor do 
they in any sense occupy the same field as sheet music. They 
are a mechanical invention made for the sole purpose of per-
forming tunes mechanically upon a musical instrument.”

Again the matter was given careful consideration in the Court 
of Appeals of the District of Columbia in an opinion by Justice 
Shepard {Steam v. Rosey, 17 App. D. C. 562), in which that 
learned justice, speaking for the court, said:

“We cannot regard the reproduction, through the agency 
of a phonograph, of the sounds of musical instruments play-
ing the music composed and published by the complainants, 
as the copy or publication of the same within the meaning of 
the act. The ordinary signification of the words ‘copying/ 
‘publishing/ etc., cannot be stretched to include it.

“ It is not pretended that the marking upon waxed cylinders 
can be made out by the eye or that they can be utilized in any 
other way than as parts of the mechanism of the phonograph.



WHITE-SMITH MUSIC CO. v. APOLLO CO. 13

209 U. S. Opinion of the Court.

“Conveying no meaning, then, to the eye of even an expert 
musician and wholly incapable of use save in and as a part of 
a machine specially adapted to make them give up the records 
which they contain, these prepared waxed cylinders can neither 
substitute the copyrighted sheets of music nor serve any pur-
pose which is within their scope. In these respects there would 
seem to be no substantial difference between them and the 
metal cylinder of the old and familiar music box, and this, 
though in use at and before the passage of the copyright act, 
has not been regarded as infringing upon the copyrights of 
authors and publishers.”

The question came before the English courts in Boosey v. 
Whight (1899,1 Ch. 836; 80 L. T. R. 561), and it was there held 
that these perforated rolls did not infringe the English copy-
right act protecting sheets of music. Upon appeal Lindley, 
Master of the Rolls, used this pertinent language (1900, 1 Ch. 
122; 81 L. T. R. 265):

“The plaintiffs are entitled to copyright in three sheets of 
music. What does this mean? It means that they have the 
exclusive right of printing or otherwise multiplying copies of 
those sheets of music, i. e., of the bars, notes, and other printed 
words and signs on these sheets. But the plaintiffs have no 
exclusive right to the production of the sounds indicated by 
or on those sheets of music; nor to the performance in private 
of the music indicated by such sheets; nor to any mechanism 
for the production of such sounds or music.

“The plaintiff’s rights are not infringed except by an un-
authorized copy of their sheets of music. We need not trouble 
ourselves about authority; no question turning on the meaning 
of that expression has to be considered in this case. The only 
question we have to consider is whether the defendants have 
copied the plaintiff’s sheets of music.

‘The defendants have taken those sheets of music and have 
prepared from them sheets of paper with perforations in them, 
and these perforated sheets, when put into and used with 
properly constructed machines or instruments, will produce or 
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enable the machines or instruments to produce the music in-
dicated on the plaintiff’s sheets. In this sense the defendant’s 
perforated rolls have been copies from the plaintiff’s sheets.

“But is this the kind of copying which is prohibited by the 
copyright act; or rather is the perforated sheet made as above 
mentioned a copy of the sheet of music from which it is made? 
Is it a copy at all? Is it a copy within the meaning of the copy-
right act? A sheet of music is treated in the copyright act as 
if it were a book or sheet of letter press. Any mode of copy-
ing such a thing, whether by printing, writing, photography, or 
by some other method not yet invented, would no doubt be 
copying. So, perhaps, might a perforated sheet of paper to 
be sung or played from in the same way as sheets of music are 
sung or played from. But to play an instrument from a sheet 
of music which appears to the eye is one thing; to play an in-
strument with a perforated sheet which itself forms part of 
the mechanism which produces the music is quite another 
thing.”

Since these cases were decided Congress has repeatedly had 
occasion to amend the copyright law. The English cases, the 
decision of the District Court of Appeals, and Judge Colt’s de-
cision must have been well known to the members of Congress; 
and although the manufacture of mechanical musical instru-
ments had not grown to the proportions which they have since 
attained they were well known, and the omission of Congress 
to specifically legislate concerning them might well be taken to 
be an acquiescence in the judicial construction given to the 
copyright laws.

This country was not a party to the Berne convention of 
1886, concerning international copyright, in which it was spe-
cifically provided:

“It is understood that the manufacture and sale of instru-
ments serving to reproduce' mechanically the airs of music 
borrowed from the private domain are not considered as con-
stituting musical infringement.”

But the proceedings of this convention were doubtless well
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known to Congress. After the Berne convention the act of 
March 3, 1891, was passed. Section 13 of that act provides 
(3 U. S. Comp. Stat. 3417):

“Sec . 13. That this act shall only apply to a citizen or sub-
ject of a foreign state or nation when such foreign state or na-
tion permits to citizens of the United States of America the 
benefits of copyright on substantially the same basis as to its 
own citizens; and when such foreign state or nation is a party 
to an international agreement which provides for reciprocity 
in the granting of copyright, by the terms of which agreement 
the United States of America may, at its pleasure, become a 
party to such agreement. The existence of either of the con-
ditions aforesaid shall be determined by the President of the 
United States by proclamation made from time to time as the 
purposes of this act may require.”

By proclamation of the President July 1,1891, the benefit of 
the act was given to the citizens of Belgium, France, British 
possessions and Sweden, which countries permitted the citi-
zens of the United States to have the benefit of copyright on 
the same basis as the citizens of those countries. On April 30, 
1892, the German Empire was included. On October 31,1892, 
a similar proclamation was made as to Italy. These countries 
were all parties to the Berne convention.

It could not have been the intention of Congress to give to 
foreign citizens and composers advantages in our country 
which according to that convention were to be denied to our 
citizens abroad.

In the last analysis this case turns upon the construction of 
a statute, for it is perfectly well settled that the protection 
given to copyrights in this country is wholly statutory. Whea-
ton v. Peters, 8 Pet. 590; Banks v. Manchester, 128 U. S. 244, 
253; Thompson v. Hubbard, 131 U. S. 123, 151; American 
Tobacco Company v. Werckmeister, 207 U. S. 284.

Musical compositions have been the subject of copyright pro-
tection since the statute of February 3,1831, c. , 4 Stat. 436, 
and laws have been passed including them since that time. 
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When we turn to the consideration of the act it seems evident 
that Congress has dealt with the tangible thing, a copy of 
which is required to be filed with the Librarian of Congress, and 
wherever the words are used (copy or copies) they seem to re-
fer to the term in its ordinary sense of indicating reproduction 
or duplication of the original. Section 4956 (3 U. S. Comp. 
Stat. 3407) provides that two copies of a book, map, chart or 
musical composition, etc., shall be delivered at the office of the 
Librarian of Congress. Notice of copyright must be inserted 
in the several copies of every edition published, if a book, or if 
a musical composition, etc., upon some visible portion thereof. 
Section 4962, Copyright Act, 3 U. S. Comp. Stat. 3411. Sec-
tion 4965 (3 U. S. Comp. Stat. 3414) provides in part that 
the infringer “shall forfeit every sheet thereof, and one dollar 
for every sheet of the same found in his possession,” etc., evi-
dently referring to musical compositions in sheets. Through-
out the act it is apparent that Congress has dealt with the con-
crete and not with an abstract right of property in ideas or 
mental conceptions.

We cannot perceive that the amendment of § 4966 by the 
act of January 6, 1897, c. 4, 29 Stat. 481 (3 U. S. Comp. Stat. 
3415), providing a penalty for any person publicly performing 
or representing any dramatic or musical composition for which 
a copyright has been obtained, can have the effect of enlarging 
the meaning of the previous sections of the act which were 
not changed by the amendment. The purpose of the amend-
ment evidently was to put musical compositions on the foot-
ing of dramatic compositions so as to prohibit their public 
performance. There is no complaint in this case of the public 
performance of copyrighted music; nor is the question involved 
whether the manufacturers of such perforated music rolls 
when sold for use in public performance might be held as con-
tributing infringers. This amendment was evidently passed 
for the specific purpose referred to, and is entitled to little 
consideration in construing the meaning of the terms of the 
act theretofore in force.
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What is meant by a copy? We have already referred to the 
common understanding of it as a reproduction or duplication 
of a thing. A definition was given by Bailey, J., in West v. 
Francis, 5 B. & A. 743, quoted with approval in Boosey v. 
Whight, supra. He said: “A copy is that which comes so near 
to the original as to give to every person seeing it the idea 
created by the original.”

Various definitions have been given by the experts called 
in the case. The one which most commends itself to our judg-
ment is perhaps as clear as can be made, and defines a copy-of 
a musical composition to be “a written or printed record of it 
in intelligible notation.” It may be true that in a broad sense 
a mechanical instrument which reproduces a tune copies it; 
but this is a strained and artificial meaning. When the com-
bination of musical sounds is reproduced to the ear it is the 
original tune as conceived by the author which is heard. These 
musical tones are not a copy which appeals to the eye. In no 
sense can musical sounds which reach us through the sense of 
hearing be said to be copies as that term is generally under-
stood, and as we believe it was intended to be understood in 
the statutes under consideration. A musical composition is 
an intellectual creation which first exists in the mind of the 
composer; he may play it for the first time upon an instru-
ment. It is not susceptible of being copied until it has been 
put in a form which others can see and read. The statute has 
not provided for the protection of the intellectual conception 
apart from the thing produced, however meritorious such con-
ception may be, but has provided for the making and filing of 
a tangible thing, against the publication and duplication of 
which it is the purpose of the statute to protect the composer.

Also it may be noted in this connection that if the broad 
construction of pubfishing and copying contended for by the 
appellants is to be given to this statute it would seem equally 
applicable to the cylinder of a music box, with its mechanical 
arrangement for the reproduction of melodious sounds, or the 
record of the graphophone, or to the pipe organ operated by 

vol . ccix—2
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devices similar to those in use in the pianola. All these in-
struments were well known when these various copyright acts 
were passed. Can it be that it was the intention of Congress 
to permit them to be held as infringements and suppressed by 
injunctions?

After all, what is the perforated roll? The fact is clearly 
established in the testimony in this case that even those skilled 
in the making of these rolls are unable to read them as musical 
compositions, as those in staff notation are read by the per-
former. It is true that there is some testimony to the effect 
that great skill and patience might enable the operator to read 
his record as he could a piece of music written in staff notation. 
But the weight of the testimony is emphatically the other way, 
and they are not intended to be read as an ordinary piece of 
sheet music, which to those skilled in the art conveys, by read-
ing, in playing or singing, definite impressions of the melody.

These perforated rolls are parts of a machine which, when 
duly applied and properly operated in connection with the 
mechanism to which they are adapted, produce musical tones 
in harmonious combination. But we cannot think that they 
are copies within the meaning of the copyright act.

It may be true that the use of these perforated rolls, in the 
absence of statutory protection, enables the manufacturers 
thereof to enjoy the use of musical compositions for which 
they pay no value. But such considerations properly address 
themselves to the legislative and not to the judicial branch of 
the Government. As the act of Congress now stands we be-
lieve it does not include these records as copies or publications 
of the copyrighted music involved in these cases.

The decrees of the Circuit Court of Appeals are
Affirmed.

Mr . Jus tice  Holmes , concurring specially.

In view of the facts and opinions in this country and abroad 
to which my brother Day has called attention I do not feel
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justified in dissenting from the judgment of the court, but the 
result is to give to copyright less scope than its rational sig-
nificance and the ground on which it is granted seem to me to 
demand. Therefore I desire to add a few words to what he 
has said.

The notion of property starts, I suppose, from confirmed 
possession of a tangible object and consists in the right to 
exclude others from interference with the more or less free 
doing with it as one wills. But in copyright property has 
reached a more abstract expression. The right to exclude is 
not directed to an object in possession or owned, but is in 
vacuo, so to speak. It restrains the spontaneity of men where 
but for it there would be nothing of any kind to hinder their 
doing as they saw fit. It is a prohibition of conduct remote 
from the persons or tangibles of the party having the right. 
It may be infringed a thousand miles from the owner and 
without his ever becoming aware of the wrong. It is a right 
which could not be recognized or endured for more than a 
limited time, and therefore, I may remark in passing, it is one 
which hardly can be conceived except as a product of statute, 
as the authorities now agree.

The ground of this extraordinary right is that the person 
to whom it is given has invented some new collocation of 
visible or audible points,—of lines, colors, sounds, or words. 
The restraint is directed against reproducing this collocation, 
although but for the invention and the statute any one would 
be free to combine the contents of the dictionary, the elements 
of the spectrum, or the notes of the gamut in any way that 
he had the wit to devise. The restriction is confined to the 
specific form, to the collocation devised, of course, but one 
would expect that, if it was to be protected at all, that colloca-
tion would be protected according to what was its essence. 
One would expect the protection to be coextensive not only 
with the invention, which, though free to all, only one had the 
ability to achieve, but with the possibility of reproducing the 
result which gives to the invention its meaning and worth. A
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musical composition is a rational collocation of sounds apart 
from concepts, reduced to a tangible expression from which 
the collocation can be reproduced either with or without con-
tinuous human intervention. On principle anything that me-
chanically reproduces that collocation of sounds ought to be 
held a copy, or if the statute is too narrow ought to be made 
so by a further act, except so far as some extraneous considera-
tion of policy may oppose. What license may be implied from 
a sale of the copyrighted article is a different and harder ques-
tion, but I leave it untouched, as license is not relied upon as 
a ground for the judgment of the court.

DUN v. LUMBERMEN’S CREDIT ASSOCIATION.

APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE SEVENTH

CIRCUIT.

No. 138. Argued January 31, 1908.—Decided February 24, 1908.

Findings of fact in a suit in equity made by both the Circuit Court and the 
Circuit Court of Appeals will not be reversed by this court unless shown 
to be clearly erroneous.

Where the lower courts have both found that the proportion of copyrighted 
matter issued in a later publication, in this case a trade rating journal, 
is insignificant compared with the volume of independently acquired in-
formation, an injunction should be refused and the owner of the copy-
right remitted to a court oFlaw to recover the damages actually sustained.

144 Fed. Rep. 83, affirmed.

The  facts are stated in the opinion.

Mr. John O’Connor and Mr. Charles K. 0/field, with whom 
Mr. Thomas M. Hoyne and Mr. Henry S. Towle were on the 
brief, for appellants.

Mr. Fred H. Atwood and Mr. Charles 0. Loucks, with whom 
Mr. Frank B. Pease was on the brief, for appellees.
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Mr . Jus tic e  Moody  delivered the opinion of the court.

The appellants are the proprietors of a mercantile agency 
which publishes at intervals a copyrighted book of reference 
containing lists of merchants, manufacturers and traders in 
the United States and the North American British possessions. 
The book contains inform'ation as to the business, capital and 
credit rating of those who are enumerated in it. The informa-
tion is obtained at large expense and is useful to those who are 
engaged in trade and commerce, who in large number sub-
scribe to the privilege of consulting copies of it, which are 
furnished but not sold to them. The appellee is a corporation 
engaged in preparing and publishing a similar book, limited, 
however, to those engaged in the lumber and kindred trades. 
The book is called the Reference Book of the Lumbermen’s 
Credit Association. The appellants brought in the Circuit 
Court of the United States a suit in equity, alleging an infringe-
ment of their copyright by the appellee, and praying for an 
injunction, for an account, and for general relief. After hear-
ing evidence, the Circuit Court entered a decree dismissing the 
bill for want of equity, which, with an immaterial modifica-
tion, was affirmed by the Circuit Court of Appeals. An appeal 
to this court was then taken.

Both the courts below made findings of fact, which are in 
substantial agreement. Those findings best appear by quota-
tions from the opinions which follow. The judge of the Circuit 
Court said:

“From the evidence it appears that defendant admits using 
complainants’ book, but insists that it did so merely for the 
purpose of comparison and for information as to names, but 
that in every case it, at great cost, procured original and in-
dependent information as to the rating and other facts con-
tained in defendants’ book. There are in respondents’ refer-
ence book more than 60,000 names. The evidence shows that 
there are on hand more than 1,000,000 reports, replies to in-
quiries, etc. It further appears that defendants receive large
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numbers of newspapers, magazines, trade journals and bulletins; 
that they use traveling men, lumber dealers, agents, lawyers, 
justices of the peace, mercantile associations, railroad com-
panies and the clippings sent out by a number of clipping 
bureaus. At times defendants’ mail reaches approximately 
2,000 pieces of mail per day. A large force of employés and 
large offices are required in the management of the busi-
ness.

"On the other hand, a number of instances are disclosed 
in the evidence which have strong tendency to establish the 
charge that defendants have used some of complainants’ copy-
right material in making their book. The same mistakes occur 
in each. In one case complainants’ witness swears to an en-
tirely fictitious item placed in complainants’ book as a test, 
which was duly appropriated by defendants. In regard to a 
number of items said to be duplicated, defendants show original 
investigation. Still, when all the explanations are considered, 
it seems to be fairly established that defendants did take some 
of the items complained of. Generally such indicia is held to 
indicate a substantial theft of copyright property, but taking 
all the evidence together I am satisfied that the items selected 
as tests constitute the bulk of all the items taken, and that 
they are of small moment in comparison with the whole.

"Defendants’ book gives information on 113 subjects, com-
plainants on 19. When we consider that the matter consists 
of names and other data, which, when true, must be the same 
in any report, and that in many cases the source of informa-
tion must often be the same with both the parties thereto, it 
would seem to be just to lay down a different rule from that 
which obtains in cases where syllabi and summaries of law 
and fact are appropriated. Here seems to be no attempt to 
coin money out of another’s labor. It is clearly a case in which 
the matter taken must be substantial and such as to really 
work injury to complainants.

"When we take note of the character of the items alleged 
to be appropriated on the one hand and the consequences of
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granting the injunction prayed for, it would be an unwarrant-
able use of the power of the court to do so.”

The Circuit Court of Appeals said:
“The question is one of fact, to be solved by a study of the 

evidence. From our examination we concur in the conclusion 
of the Circuit Court. The large features are that appellees’ 
book of about 60,000 names contain over 16,000 (and over 
400 towns) that are not in Dun’s; that of the names in com-
mon only about fifteen per cent have similar capital ratings, 
that of the names with similar capital ratings a large propor-
tion are classified differently respecting the particular busi-
nesses; and that six times as many different classes of in-
formation are given in appellees’ book as in Dun’s. On every 
page of appellees’ book the names that are not. given in Dun’s 
and the names regarding which the information does not ex-
ceed or substantially vary from that given in Dun’s bear the 
relation of three to one. These features are ocular confirma-
tion of appellees’ testimony regarding the long-continued, 
elaborate and comprehensive system of obtaining independent 
information. It is futile to claim that such a system, produc-
ing twenty-five per cent more names than Dun, and six times 
as many subjects of information concerning the persons named, 
is kept up at great expense merely as a cloak. It may be that 
the evidence would require a finding that with respect to a 
few names an improper use of Dun’s book was made by an 
agent or correspondent of appellees. But the proportion is so 
insignificant compared with the injury from stopping appel-
lees’ use of their enormous volume of independently acquired 
information, that an injunction would be unconscionable. In 
such cases the copyright owner should be remitted to his 
remedy at law. Drone on Copyright, 413; Mead v. West Pub. 
Co., 80 Fed. Rep. 380.”

We cannot, as we are asked to do by the appellants, reverse 
the findings of fact made by the Circuit Court and the Circuit 
Court of Appeals. Successively considering the same evidence, 
the two courts agree in the findings. In such a case in a suit
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in equity the findings will not be disturbed by this court, 
unless they are shown to be clearly erroneous. Towson v. 
Moore, 173 U. S. 17; Brainard v. Buck, 184 U. S. 99; Shappirio 
v. Goldberg, 192 U. S. 232. An examination of the voluminous 
testimony shows that it tended to sustain the findings, and 
that, to say the least, there is no ground for saying that the 
conclusions drawn from the evidence were clearly erroneous.

Accepting as true the facts found, we think the discretion 
of the court was wisely exercised in refusing an injunction and 
remitting the appellants to a court of law to recover such dam-
age as they might there prove that they had sustained. The 
reasons for this conclusion are tersely stated in the opinion of 
the Court of Appeals, which we have quoted, and we approve 
them.

Judgment affirmed.

VENNER v. GREAT NORTHERN RAILWAY COMPANY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 

THE SOUTHERN DISTRICT OF NEW YORK.

No. 485. Submitted January 20, 1908.—Decided February 24, 1908.

Where the question of jurisdiction is certified to this court under § 5 of the 
judiciary act of 1891, nothing but that question can be considered here. 
In this case the question is considered both as to parties and subject-mat-
ter.

A cause is removable to the Circuit Court if it is one of which the court 
is given jurisdiction.

While the court, in determining whether diverse citizenship exists, may 
disregard the pleader’s arrangement of parties and align them according 
to actual interest, if the plaintiff’s controversy is actually with all the 
parties named as defendants, all of whom are necessary parties, none of 
them can for jurisdictional purposes be regarded otherwise than as de-
fendants; and so held, in an action against a corporation and others by 
one of the stockholders, that where the complaint alleges joint fraudulent 
conduct on the part of the corporation and the other defendants with 
whom it jointly resists that charge, the corporation cannot be realigned 
as a party plaintiff even if it might be to its financial interest to have the 
plaintiff prevail. Doctor v. Harrington, 196 U. S. 579.
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The right to bring a suit is distinguishable from the right to prosecute the 
particular bill; and, where the other jurisdictional essentials exist, the 
Circuit Court has jurisdiction of an action against a corporation by one 
of its stockholders although the bill does not comply with Equity Rule 94 
and for that reason must be dismissed.

The jurisdiction of the Circuit Court is prescribed by laws enacted by Con-
gress in pursuance of the Constitution and while this court may, by rules 
not inconsistent with law, regulate the manner in which that jurisdiction 
shall be exercised, that jurisdiction cannot by such rules be enlarged or 
diminished.

The  facts are stated in the opinion.

Mr. Abram J. Rose, Mr. George H. Yeaman, Mr. Alfred C. 
Petle and Mr. Stephen M. Yeaman for appellant:

The Circuit Court should have aligned the Great Northern 
Railway with the plaintiff which would defeat jurisdiction.

The question of jurisdiction is directly raised in and ap-
pears by the record.

The action is the common one in equity by a stockholder 
of a corporation suing on behalf of himself and of other stock-
holders to recover for a wrong alleged to have been done to 
the corporation by its officers dealing on its behalf to their 
own personal profit and advantage and to the waste and in-
jury of the corporation, its funds and estate.

The original complaint in the state court stated a good cause 
of action as was conceded by the circuit judge in the opinion 
sustaining the demurrers which cited Young v. Drake, 8 Hun, 
61, 64; Frothingham v. Broadway &c. Ry. Co., 9 Civ. Pro. 304, 
314; O’ Connor v. Va. P. P. Co., 46 Misc. 530, 535; Frickett v. 
Murphy, 46 App. Div. 180,186; Sayles v. Central Bank of Rome, 
18 Misc. 155, 158; Hanna v. Lyon, 179 N. Y. 107. See also 
Stewart v. Erie &c., 17 Minnesota, 372, 400, 401; Cook on 
Corporations (5th ed.) 1882; Elkins v. Camden & At. R. R. Co., 
36 N. J. Eq. 514; Parsons v. Joseph, 92 Alabama, 403, 405; 
Montgomery Light Co. v. Lahey, 121 Alabama, 131, 136.

Such being the nature of the action, the only possible ground 
of Federal jurisdiction would be the diverse citizenship of the 
parties, and unless the required diversity of citizenship is 
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shown to exist, the Circuit Court was wholly without juris-
diction.

The facts necessary to confer jurisdiction on a United States 
court to entertain an action of the nature of the one at bar 
when the diverse citizenship of the parties is the sole ground 
of jurisdiction have been expressly laid down and defined in 
Equity Rule 94.

The reasons which gave rise to the promulgation of this rule 
and the abuses which it was intended to prevent are well 
known.

The direct object and purpose of that rule was to pre-
vent the courts of the United States from being overburdened 
with actions brought by stockholders of corporations, which, 
except for the diverse citizenship of the stockholder appear-
ing as complainant, would have to be brought in a state court, 
of competent jurisdiction. Hawes v. Oakland, 104 U. S. 450; 
Detroit v. Dean, 106 U. S. 537; City of Quincy v. Steele, 120 
U. S. 241.

If the necessary jurisdictional facts required by Rule 94 do 
not appear, the corporation will be aligned as the party plain-
tiff, and the question of jurisdiction determined as if the suit 
had been originally brought by it and not by a stockholder in 
its behalf. Elkins v. City of Chicago, 119 Fed. Rep. 957; 
Kemmerer v. Haggerty, 139 Fed. Rep. 693; Dickinson v. Con-
solidated Traction Co., 114 Fed. Rep. 232; Waller v. Coler, 125 
Fed. Rep. 821; Groel v. United Electric Co., 132 Fed. Rep. 252.

The allegations of the hill clearly do not meet the require-
ments of Rule 94; either as to the plaintiff being a stockholder 
at the time the cause of action arose, that he thereafter be-
came a stockholder by devolution of law, or as to the suit not 
being a collusive one to confer on a court of the United States 
jurisdiction of a cause of which it would not otherwise have cog-
nizance. In these respects, therefore, there is no compliance 
with the rule and the case cannot be taken out of the applica-
tion of the wholesome rule that for the purpose of determin-
ing jurisdiction on the ground of diverse citizenship, the real
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party in interest will be aligned on the part of the complain-
ant. Brown v. Strode, 15 Cranch, 303; McNutt v. Bland, 2 
How. 9; Maryland,rise of Markley v. Baldwin, 112 U. S. 490; 
Stewart v. Baltimore & Ohio R. R. Co., 168 U. S. 445.

Rule 94 does not apply to actions removed from a state 
court to a Federal court. Earle v. Seattle &c. R. R. Co., 56 
Fed. Rep. 909; Evans v. Un. Pac. Ry. Co., 58 Fed. Rep. 497. 
See also City of Chicago v. Camerson, 22 Ill. App. 91,102.

The Circuit Court had no original jurisdiction of the case 
and could not acquire jurisdiction by removal.

Since the acts of 1887 and 1888, it is very clear that the in-
tent is to confine the right of removal to cases originally cog-
nizable in the Circuit Courts of the United States. See Mexi-
can National Ry. Co. v. Davidson, 157 U. S. 201, and this 
differentiates this case from those cited in the opinion below, 
in which were involved §§11 and 12 of the act of 1789.

The Circuit Court being wholly without jurisdiction should 
have remanded the case to the state court. Detroit v. Dean, 
106 U. S. 537.

Mr. Julius F. Workum for appellees:
Inasmuch as this appeal is taken direct from the Circuit 

Court to this court, and the question of the former court’s 
jurisdiction is certified up, this court can consider only whether 
the Circuit Court as a Federal court had jurisdiction, and not 
whether as a court of equity it should have sustained or over-
ruled the demurrers. Chicago v. Mills, 204 U. S. 321, 326; 
Louisville Trust Co. v. Knott, 191 U. S. 225, 233, 234; Hennessy 
v. Richardson Drug Co., 189 U. S. 25, 33; Mexican Central 
R- R. Co. v. Eckman, 187 U. S. 429, 432; Blythe v. Hinckley, 
173 U. S. 501; United States v. Rider, 163 U. S. 132,139; Smith 
v. McKay, 161 U. S. 355; United States v. Jahn, 155 U. S. 109, 
113; Schunk v. Moline, 147 U. S. 500, 507; McLish v.
141 U. S. 661; Rosenbaum v. Bauer, 120 U. S. 459.

The only question that is open for discussion, therefore, is 
whether the case involves a controversy between citizens of 
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different States. As the parties are arranged the citizenship 
of plaintiff is different from that of the defendants. The mere 
fact that the defendant corporation might be benefited by 
such a suit does not force its alignment with complainant, un-
less there is really no controversy between the complainant 
and the railroad company. See Detroit v. Dean, 106 U. S. 
537, and cases cited; and Dodge v. Woolsey, 18 How. 331; 
Davenport v. Dows, 18 Wall. 626; Memphis v. Dean, 8 Wall. 
64; Greenwood v. Freight Company, 105 U. S. 13; Quincy v. 
Steel, 120 U. S. 241.

Doctor v. Harrington, 196 U. S. 579, is conclusive of the 
case at bar, for in that case, as in this, the complainant based 
his right to maintain the action on the ground that the de-
fendant corporation is controlled by its co-defendant, who, it 
is alleged, used the corporation for his own advantage. New 
Jersey Central R. R. Co. v. Mills, 113 U. S. 249. See also 
East Tenn. &c. R. R. Co. v. Grayson, 119 U. S. 240; Chicago 
v. Mills, 204 U. S. 321; Hawes v. Oakland, 104 U. S. 450, 452.

Complainant cannot, under Equity Rule 94, maintain the 
action; as a matter of fact he purchased his stock just before 
bringing suit, long after the alleged acts of which he com-
plained, and he could not, and did not, allege that he was a 
stockholder at the time of their occurrence. This defect of 
title did not, as appellant argues, create any Federal jurisdic-
tional question. Corbus v. Gold Mining Co., 187 U. S. 455; 
Illinois Central R. R. Co. v. Adams, 180 U. S. 28, 34, 35.

Mr . Justic e  Mood y  delivered the opinion of the court.

The plaintiff in error, a citizen of New York, brought this 
suit in equity in the Supreme Court of New York against the 
defendant railroad, a citizen of Minnesota, and the other de-
fendant, its president, also a citizen of Minnesota. The com-
plaint set forth in substance the following facts upon which 
the right to relief was claimed: The plaintiff was a stockholder 
in the defendant railroad at the time of the beginning of the
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suit in 1906. Whether or not he was a stockholder at the time 
when the alleged wrongful acts were committed by the defend-
ants does not appear by any allegation in the complaint. The 
defendant James J. Hill was a director and the president of 
the other defendant, the Great Northern Railway Company, 
and that railroad and its board of directors were under his 
absolute control. While holding these offices and exercising this 
control, in 1900 and 1901, Hill purchased, or caused to be 
purchased for his use, stock of the Chicago, Burlington and 
Quincy Railroad Company of the par value of $25,000,000, at 
an average price of one hundred and fifty dollars a share. 
This purchase was made with the design of selling the stock 
at a higher price to the company of which he was a director 
and president. Subsequently, in 1901, while still holding his 
offices in the Great Northern Railway and exercising the same 
control over that corporation, he sold to it a large amount of 
the stock of the Chicago, Burlington and Quincy Railroad 
Company owned by him, and made an unlawful profit of 
$10,000,000 on the transaction. Before bringing this suit the 
plaintiff demanded of the Great Northern Railway Company 
that it bring suit against Hill to compel him to account for 
and pay over to it the wrongful profit which he had obtained. 
The railroad refused to comply with this demand, and there-
upon the plaintiff brought this suit as a stockholder in his 
own behalf, and in the behalf and for the benefit of other 
stockholders similarly situated. The prayer was that Hill 
should account for his profit and pay it to the Great Northern 
Railway Company with interest, and for general relief. On 
the defendants’ petition the case was removed to the United 
States Circuit Court for the Southern District of New York, 
on the ground of diversity of citizenship of the plaintiff and 
the defendants. In that court the plaintiff was ordered to 

replead the complaint herein according to the forms and 
practice prevailing in equity.” This was done on November 9, 
1906. The new complaint set forth the facts in greater detail 
and with some variations, but its substance and effect was
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similar to that of the first complaint. The complaint did not 
conform to the requirements of Equity Rule 94, relating to 
suits of this nature, in that it failed to allege that the plain-
tiff was a shareholder at the time of the transactions of which 
he complains, or that his shares had devolved on him since by 
operation of law, or that the suit was not collusive, or the 
particulars of his efforts to procure action by the corporation 
defendant. The defendants then demurred separately to the 
bill and the defendant Hill subjoined to his demurrer an affi-
davit denying every allegation in it tending to show wrongful 
conduct on his part. Thereafter the plaintiff moved to remand 
the cause to the state court on the ground that the Circuit 
Court was without jurisdiction over it. This motion was denied. 
The demurrer was sustained and the bill dismissed. The cor-
rectness of the ruling on the demurrer and the dismissal is not 
before us. The case comes here on direct appeal from the 
Circuit Court on the question of jurisdiction alone, certified 
in the following terms: “Now, therefore, the court hereby certi-
fies to the Supreme Court of the United States the question of 
jurisdiction which has arisen upon the aforesaid motion to re-
mand and the demurrers to the complaint, to wit: Whether or 
not the complainant’s amended bill of complaint showed that 
there was such diversity of citizenship between the party com-
plainant and the parties defendant in this cause as would be 
sufficient, under-the provisions of the United States Revised 
Statutes to confer jurisdiction upon the United States Circuit 
Court for the Southern District of New York of this cause, 
and whether this cause, as brought in the Supreme Court of 
the State of New York, was one over which this court would 
have had original jurisdiction, and was therefore removable 
into this court.”

We consider nothing but the question of jurisdiction, and 
express no opinion upon the decision upon the demurrer which 
is not properly here. Schunk v. Moline, Milburn & Stoddart 
Co., 147 U. S. 500; Smith v. McKay, 161 U. S. 355; Mexican 
Central Railway Co. v. Eckman, 187 U. S. 429; Hennessy v.
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Richardson Drug Co., 189 U. S. 25; Chicago v. Mills, 204 U. S. 
321.

The cause was removable to the Circuit Court by the defend-
ants if it was one of which that court was given jurisdiction. 
25 Stat. 434; Mexican National Railroad Company v. Davidson, 
157 U. S. 201; Traction Company v. Mining Company, 196 
U. S. 239. The only ground of original jurisdiction or of re-
moval was that the suit was a controversy between citizens 
of different States. In that case Congress has given the Circuit 
Court jurisdiction over it, with certain limitations not material 
here. 25 Stat. 434. The plaintiff contends that the Circuit 
Court was without jurisdiction of the cause, and should there-
fore have remanded it to the state court, for two reasons. 
First, because upon a proper alignment of the parties there was 
not a controversy between citizens of different States. Second, 
because the cause of action as disclosed by the pleadings 
showed that the Circuit Court had no jurisdiction over the sub-
ject matter. These reasons are entirely independent of each 
other and require separate consideration. First, was there a 
controversy between citizens of different States? As the parties 
were arranged by the plaintiff himself on the face of the record, 
there was a diversity of citizenship. The plaintiff was a citizen 
of New York and the two defendants were citizens of Minnesota. 
But the plaintiff insists that by looking through the superficial 
aspects of the controversy to its real substance it is seen that 
the railway company’s interest is adverse to that of the other 
defendant, and the same as that of the plaintiff, and that 
therefore, for the purpose of determining the jurisdiction, the 
defendant railroad should be regarded as a plaintiff. If this 
should be done there would be a citizen of Minnesota a plaintiff 
and another citizen of Minnesota a defendant, and the diversity 
of citizenship which is indispensable to the jurisdiction of the 
Circuit Court would no longer exist. Let it be assumed for the 
purposes of this decision that the court may disregard the ar-
rangement of parties made by the pleader, and align them upon 
the side where their interest in and attitude to the controversy 
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really places them, and then may determine the jurisdictional 
question in view of this alignment. Removal Cases, 100 U. S. 
457; Pacific Railroad v. Ketchum, 101 U. S. 289; Harter v. Kcr- 
nochan, 103 U. S. 562, 566; Wilson v. Oswego Township, 151 
U. S. 56, 63; Merchants’ Cotton Press Co. v. Insurance Company 
of North America, 151 U. S. 368, 385; Evers v. Watson, 156 
U. S. 527, 532. If this rule should be applied it would leave 
the parties here where the pleader has arranged them. It 
would doubtless be for the financial interests of the defendant 
railroad that the plaintiff should prevail. But that is not 
enough. Both defendants unite, as sufficiently appears by 
the petition and other proceedings, in resisting the plaintiff’s 
claim of illegality and fraud. They are alleged to have engaged 
in the same illegal and fraudulent conduct, and the injury is 
alleged to have been accomplished by their joint action. The 
plaintiff’s controversy is with both, and both are rightfully 
and necessarily made defendants, and neither can, for juris-
dictional purposes, be regarded otherwise than as a defendant. 
Davenport v. Dows, 18 Wall. 626; The Central Railroad Com-
pany v. Mills, 113 U. S. 249; Railroad v. Grayson, 119 U. S. 
240; Doctor v. Harrington, 196 U. S. 579; Groel v. United Elec-
tric Co., 132 Fed. Rep. 252, and see Chicago v. Mills, 204 U. S. 
321. The case of Doctor v. Harrington is precisely in point on 
this branch of the case, and is conclusive. In that case the 
plaintiffs, stockholders in a corporation, brought an action in 
the Circuit Court against the corporation and Harrington, 
another stockholder, “who directed the management of the 
affairs of the corporation, dictated its policy, and selected its 
directors.” It was alleged that Harrington fraudulently caused 
the corporation to make its promissory note without considera-
tion, obtained a judgment on the note, and sold, on execution, 
for much less than their real value, the assets of the corpora-
tion to persons acting for his benefit. On the face of the plead-
ings there was the necessary diversity of citizenship, but it 
was insisted that the corporation, because its interest was the 
same as that of the plaintiff, should be regarded as a plaintiff.
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The court below so aligned the corporation defendant, and, as 
that destroyed the diversity of citizenship, dismissed the suit 
for want of jurisdiction. This court reversed the decree, say-
ing, p. 587: “The ultimate interest of the corporation made 
defendant may be the same as that of the stockholder made 
plaintiff, but the corporation may be under a control antago-
nistic, and made to act in a way detrimental to his rights. In 
other words, his interests, and the interests of the corporation, 
may be made subservient to some illegal purpose. If a contro-
versy hence arise, and the other conditions of jurisdiction exist, 
it can be litigated in a Federal court.” There was therefore 
in the case at bar the diversity of citizenship which confers 
jurisdiction.

Second. Did the Circuit Court have jurisdiction of the sub-
ject matter of the litigation? It has already been shown that 
the plaintiff in his petition did not bring this case within the 
terms of Equity Rule 94, which is printed in the margin.1 It 
may be noted that the plaintiff in Doctor v. Harrington, supra 
complied with the requirements of the rule. It is argued 
that a compliance with that rule is essential to the jurisdiction, 
and that a controversy of the general nature contemplated by 
the rule is beyond the jurisdiction of the Circuit Court, unless 
the plaintiff shows the existence of all the facts which the rule 
makes indispensable to his success in the suit. But this argu-
ment overlooks the purpose and nature of the rule. The rule 
simply expresses the principles which this court, after a review 
of the authorities, had declared in Hawes v. Oakland, 104 U. S.

Every bill brought by one or more stockholders in a corporation, against 
the corporation and other parties, founded on rights which may be properly 
asserted by the corporation, must be verified by oath, and must contain 
an allegation that the plaintiff was a shareholder at the time of the trans-
action of which he complains, or that his share had devolved on him since 
y operation of law; and that the suit is not a collusive one to confer on a 

court of the United States jurisdiction of a case of which it would not other-
wise have cognizance. It must also set forth with particularity the efforts 
o the plaintiff to secure such action as he desires on the part of the manag-
ing directors or trustees, and, if necessary, of the shareholders, and the 
causes of his failure to obtain such action.

VOL. CCIX—3
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450, to be applicable in the decision of a stockholder’s suit of 
the kind now under consideration. Neither the rule nor the 
decision from which it was derived deals with the question of 
the jurisdiction of the courts, but only prescribes the manner 
in which the jurisdiction shall be exercised. If a controversy 
of this general nature is brought in the Circuit Court and the 
necessary diversity of citizenship exists, but upon the pleadings 
or the proof it appears that the plaintiff has not shown a case 
within the decision in Hawes v. Oakland, or the rule of court 
declaratory of that decision, the bill should be dismissed for 
want of equity and not for want of jurisdiction. The dismissal 
of the bill would not be the denial but the assertion and exercise 
of jurisdiction. So it was that in Hawes v. Oakland the de-
murrer was sustained and the bill dismissed, not for want of 
jurisdiction, but, in the words of the court (p. 462), “ because 
the appellant shows no standing in a court of equity—no right 
in himself to prosecute this suit.” The same order was made 
in Huntington v. Palmer, 104 U. S. 482, and Quincy v. Steel, 120 
U. S. 241. This very question was considered by the court in 
Illinois Central Railroad Company v. Adams, 180 U. S. 28, 
where it said, p. 34: “Jurisdiction is the right to put the wheels 
of justice in motion and to proceed to the final determination 
of a cause upon the pleadings and evidence. It exists in the 
Circuit Courts of the United States under the express terms 
of the act of August 13, 1888, if the plaintiff be a citizen of 
one State, the defendant a citizen of another, if the amount in 
controversy exceed $2,000, and the defendant be properly 
served with process within the district. Excepting certain 
7wsz-jurisdictional facts, necessary to be averred in particular 
cases and immaterial here, these are the only facts required to 
vest jurisdiction of the controversy in the Circuit Courts. It 
may undoubtedly be shown in defense that plaintiff has no 
right under the allegations of this bill or the facts of the case 
to bring suit, but that is no defect of jurisdiction, but of title. 
It is as much so as if it were sought to dismiss an action of 
ejectment for want of jurisdiction, by showing that the plaintiff
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had no title to the land in controversy. At common law neither 
an infant, an insane person, married woman, alien enemy, nor 
person having no interest in the cause of action, can maintain 
a suit in his or her own name; but it never would be contended 
that the court would not have jurisdiction to inquire whether 
such disability in fact existed, nor that the case could be dis-
missed on motion for want of jurisdiction. The right to bring 
a suit is entirely distinguishable from the right to prosecute 
the particular bill. One goes to the maintenance of any action; 
the other to the maintenance of the particular action. Thus it 
was held in the case of Smith v. McKay, 161 U. S. 355, and 
Blythe v. Hinckley, 173 U. S. 501, that it was not a question 
of the jurisdiction of the Circuit Court that the action should 
have been brought at law instead of in equity. The question 
in each case is whether the plaintiff has brought himself within 
the language of the jurisdictional act, whatever be the form of 
his action or whether it be in law or in equity. The objection 
that plaintiff has failed to comply with Equity Rule 94 may be 
raised by demurrer, but the admitted power to decide this ques-
tion is also an admission that the court has jurisdiction of the 
case.” These observations may not have been strictly necessary 
to the disposition of the case, but they declare the true purpose 
and effect of the rule. The jurisdiction of the Circuit Court is 
prescribed by laws enacted by Congress in pursuance of the 
Constitution and this court by its rules has no power to increase 
or diminish the jurisdiction thus created, though it may regu-
late its exercise in any manner not inconsistent with the laws 
of the United States. Congress has given to the Circuit Courts 
jurisdiction of all suits of a civil nature (in which the matter 
in dispute is of a certain value) where “there shall be a contro-
versy between citizens of different States,” language taken 
from that part of the Constitution which defines the judicial 
power. There was such a controversy in the case» at bar, and 
the Circuit Court had cognizance of it.

The judgment of the Circuit Court is

Affirmed.
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BATTLE v. UNITED STATES.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 

SOUTHERN DISTRICT OF GEORGIA.

No. 438. Submitted January 28, 1908.—Decided March 2, 1908.

Under Article I, § 8, cl. 17, of the Federal Constitution, Congress has 
power to purchase land within a State for post offices and courts by con-
sent of the legislature of the State and to exercise exclusive legislation 
over the same.

Under §§711 and 5339, Rev. Stat., the United States courts have exclu-
sive jurisdiction of all offenses enumerated in § 5339, committed in a 
post office owned by the United States over which the State has ceded 
jurisdiction.

The language of the Constitution, being wide enough to authorize the pur-
chase of land for post offices and the acceptance of a grant of jurisdiction, 
the language of the statute based thereon will not be taken in any nar-
rower sense as excluding post offices.

Even if the burden of proof be on the Government to prove the fact of a 
prisoner’s sanity, until evidence is given on the other side, the burden is 
satisfied by the presumption arising from the fact that most men are sane, 
and the trial judge is not bound to go further than to instruct the jury 
that the Government is bound to prove the fact beyond reasonable doubt, 
and that the jury consider all the evidence including the bearing of the 
prisoner, and the manner of his own testimony.

An interruption of the court asking defendant’s counsel to make a proper 
argument held in this case to be justified and not a ground for exception.

The  facts are stated in the opinion.

Mr. John Randolph Cooper for plaintiff in error.

Mr. Assistant Attorney General Cooley for defendant in error.

Mr . Jus tice  Holme s  delivered the opinion of the court.

This case comes up on a writ of error to the United States 
Circuit Court, after a conviction of the plaintiff m error oi 
murder without capital punishment. The chief error assigned 
is that the court proceeded without jurisdiction—an objection
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taken by demurrer and renewed in other forms. The crime was 
committed upon land bought by the United States in the city 
of Macon, on which it was building a post office and court-
house, and over which the State of Georgia had ceded jurisdic-
tion; but it is said that murder in a post office of the United 
States has not been made an offense against the United States, 
whatever might be the power of Congress if it saw fit to put 
it forth.

There can be no doubt of the power of Congress to purchase 
land within a State for post offices or courts, by consent of the 
legislature of the State, and to exercise exclusive legislation 
over the same. Post offices are among the “other needful 
buildings” for the erection of which, as well as of “forts, 
magazines, arsenals, dock-yards,” it is assumed that land will 
be bought, and for which land has been bought by the Govern-
ment all over the United States. Const., Art. I, § 8, cl. 17. In-
deed, this is not denied. The power to establish post offices is 
given by Art. I, § 8, cl. 7, in terms. See Kohl v. United States, 
91 U. S. 367, 372; Burt v. Merchants’ Insurance Co., 106 Massa-
chusetts, 356; Trombley v. Humphrey, 23 Michigan, 471, 475; 
Sinks v. Reese, 19 Ohio St. 306. The exclusive legislative power 
and jurisdiction of the United States is equally clear. Fort 
Leavenworth R. R. Co. v. Lowe, 114 U. S. 525; Benson v. Uni-
ted States, 146 U. S. 325. So that the question is only whether 
the statutes of the United States extend to this case, which 
Was the question intended to be raised.

By Rev. Stat. § 5339, “ Every ^person who commits murder— 
First. Within any fort, arsenal, dock-yard, magazine, or in any 
other place or district of country under the exclusive jurisdic-
tion of the United States; . . . shall suffer death”; and 
by the act of January 15, 1897, c. 29, § 1, 29 Stat. 487, in such 
cases “the jury may qualify their verdict by adding thereto 
without capital punishment,’ ” whereupon the sentence is im-

prisonment at hard labor for life. The jurisdiction of the Uni-
ted States courts under these sections is exclusive. Rev. Stat. 
§711. If the language of the Constitution is wide enough to
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authorize the purchase of land for a post office and court-house 
and the acceptance of a grant of jurisdiction, there is no reason 
for taking the language of the statute in any narrower sense. 
The argument, although ostensibly directed against the stat-
ute, must embrace the Constitution, and, as we have implied, 
such an argument comes many years too late.

There was an exception to a refusal of the court to instruct 
the jury on the law of justifiable homicide. Sufficient instruc-
tions were given. The evidence, however, would not have 
warranted such a verdict. According to the defendant’s own 
testimony the death was due to an accident. According to all 
the other evidence, even the most favorable, the defendant was 
upon a platform above Berry, and Berry either was below 
standing on a beam in a very insecure place, or else was climb-
ing up to or upon the platform, when the defendant struck him 
over the head, according to several witnesses, with an iron bolt, 
until he dropped fifty or sixty feet. So as to involuntary homi-
cide. There was no evidence of such a case, and the jury under 
the charge must have found that the defendant made an inten-
tional and unjustified assault of such a kind that the probable 
consequences were obvious, an assault with a deadly weapon, 
that either directly caused Berry’s death or brought it about 
by his inevitable fall.

It also is urged that the court erred in declining to give a 
somewhat confused instruction concerning sanity, that was 
asked. The judge instructed the jury that the burden of proof 
was on the Government to prove that fact beyond a reasonable 
doubt, and he was not called , upon to go further. Until evi-
dence is given on the other side the burden of proof is satisfied 
by a presumption arising from the fact that most men are sane. 
In this case there was the merest shadow of evidence that the 
defendant was not of sound mind. The jury were told to con-
sider all the evidence, including the bearing of the prisoner 
and the manner of his own testimony, and the evidence relied 
upon by him was stated. In the circumstances he could ask 

no more.
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Finally an exception was taken to an interruption of the 
judge, asking the defendant’s counsel to make an argument 
that did not tend to degrade the administration of justice. 
The reference was to an appeal to race prejudice and to such 
language as this: “You will believe a white man not on his oath 
before you will a negro who is sworn. You can swallow those 
niggers if you want to, but John Randolph Cooper will never 
swallow them.” The interruption was fully justified.—The 
foregoing are the exceptions argued. In our opinion there is 
nothing in them or in any that were taken. The judgment of 
the Circuit Court must stand.

Judgment affirmed.

UNITED STATES v. THAYER.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR THE 

NORTHERN DISTRICT OF TEXAS.

No. 390. Argued February 25, 1908.—Decided March 9, 1908.

A man may sometimes be punished in person where he has brought conse-
quences to pass, although he was not there in person. In re Palliser, 136 
U. S. 257.

A solicitation of funds for campaign purposes made by letter in violation 
of § 12 of the Civil Service Act of January 16, 1883, c. 27, 22 Stat. 403, 
is not complete until the letter is delivered to the person from whom the 
contribution is solicited, and if the letter is received by one within a 
building or room described in § 12 of the act the solicitation is in that 
place and the sender of the letter commits the prohibited offense in the 
prohibited place.

154 Fed. Rep. 508, reversed.

The  facts are stated in the opinion.

The Attorney General and Mr. Assistant Attorney General 
Cooley for plaintiff in error:

The act of mailing the letter soliciting a contribution for
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political purposes, was, under the circumstances of this case, 
one which Congress intended to prohibit, and the court will 
place such reasonable construction on the statute of Congress 
as tends to give effect to that intention. United States v. 
Lacher, 134 U. S. 624, 628; Johnson v. United States, 196 
U. S. 1.

The act of mailing the letter is also within the letter of the 
statute. There is nothing in § 12 making the physical presence 
of the person soliciting within the Federal building an essential 
element of the offense. The act of soliciting was completed 
when the letter was received and read by the person to whom 
it was addressed and to whose mind the demand for money 
therein contained was addressed. Wharton, Conflict of Laws, 
§§825, 826; Hobart’s Rep. (1st Am. ed.) p. 152; Clutterbuck 
v. Chaffers, 1 Starkie, 471; The King v. Burdett, 4 B. & A. 95; 
The King v. Johnston, 7 East, 65, 68; In re Palliser, 136 
U. S. 257, and cases cited; Homer v. United States, 143 U. S. 
207, 214; Burton v. United States, 202 U. S. 344; People v. 
Rathbun, 21 Wend. 509, 529; Simpson v. State, 92 Georgia, 
41, 43; People v. Adams, 3 Denio, 190, 207; State n . Grady, 34 
Connecticut, 118, 130.

The general effect of these numerous decisions is that the 
offense is committed at the place where the unlawful act takes 
effect. If, as seems clear, Congress intended to prohibit the 
demand of political assessments in Federal buildings, it is a 
matter of no consequence whether the defendant in making 
his demands for contributions to the Republican campaign 
fund was actually in the building or not. He willfully and 
knowingly set in motion an agency which resulted in a de-
mand on a Government officer in a Government building, and 
on well-settled principles it must be held that he committed 
the offense on forbidden ground.

Mr. J. M. McCormick, with whom Mr. F. M. Etheridge was 
on the brief, for defendant in error:

The legislative history of the act of Congress in question
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herein, shows that it was not the intention to prohibit the 
writing by a private citizen of a letter soliciting a political 
contribution, which is by him enveloped, stamped, addressed 
and deposited in the United States mail with an intent that 
the addressee shall read the same in a public building. Cong. 
Rec., vol. 14, 650, 866.

The intent of Congress in enacting § 12 is the law. And 
before a violation thereof can arise, there must be acts con-
travening this intent, which are so clearly forbidden by it as 
to charge notice to the citizen that they are unlawful. The 
section under discussion creates a crime theretofore unknown 
to the law. Laws which create crime ought to be so explicit 
that all men subject to their penalties may know what acts 
it is their duty to avoid. United States v. Sharp, Pet. C. C. 
118; United States v. Brewer, 139 U. S. 288. See also United, 
States v. Wiltberger, 5 Wheat. 76; United States v. Morris, 14 
Pet. 464; American Fur. Co. v. United States, 2 Pet. 358, 367; 
United States v. Winn, 3 Sumner, 209, 211.

The words of § 12, taken in connection with the other sec-
tions of the law and the statutes in pari materia are not so 
precise and clear as to compel the construction contended for 
by the Government which would lead to an absurd consequence. 
Commonwealth v. Kimball, 24 Pick. 371.

If the physical presence of the defendant, or his agent or 
servant in the building at the time the letters containing the 
solicitations respectively were read, was necessary, then the 
Government’s case falls for the reason that the postal em-
ployés are in law deemed the agents of the addressee, and not 
of the sender of a letter. Commonwealth v. Wood, 142 Massa-
chusetts, 462, and see also Regina v. Jones, 4 Cox C. C. 198.

Mr . Justi ce  Holm es  delivered the opinion of the court.

This is an indictment for soliciting a contribution of money 
for political purposes from an employé of the United States 
in a post office building of the United States occupied by the
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employé in the discharge of his duties. By the Civil Service 
Act of January 16, 1883, c. 27, § 12, 22 Stat. 403, 407, “No 
person shall, in any room or building occupied in the discharge 
of official duties by any officer or employé of the United States 
mentioned in this act, or in any navy-yard, fort, or arsenal, 
solicit in any manner whatever, or receive any contribution 
of money or any other thing of any value for any political 
purpose whatever.” By § 15 a penalty is imposed of fine, im-
prisonment, or both. The indictment is in eleven counts, and 
charges the sending of letters to employés, which were in-
tended to be received and read by them in the building and 
were so received and read by them in fact. It is admitted that 
the defendant was not in the building. There was a demurrer, 
which was sustained by the District Court on the ground that 
the case was not within the act. 154 Fed. Rep. 508. The only 
question argued or intended to be raised is whether the de-
fendant’s physical presence in the building was necessary to 
create the offense.

Of course it is possible to solicit by letter as well as in per-
son. It is equally clear that the person who writes the letter 
and intentionally puts it in the way of delivery solicits, whether 
the delivery is accomplished by agents of the writer, by agents 
of the person addressed, or by independent middlemen, if it 
takes place in the intended way. It appears to us no more 
open to doubt that the statute prohibits solicitation by writ-
ten as well as by spoken words. It forbids all persons to solicit 
“in any manner whatever.” The purpose is wider than that 
of a notice prohibiting book peddling in a building. It is not, 
even primarily, to save employés from interruption or annoy-
ance in their business. It is to check a political abuse, which 
is not different in kind, whether practiced by letter or by 
word of mouth. The limits of the act, presumably, were due 
to what was considered the reasonable and possibly the con-
stitutional freedom of citizens, whether officeholders or not, 
when in private life, and it may be conjectured that it was 
upon this ground that an amendment of broader scope was
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rejected. If the writer of the letter in person had handed it 
to the man addressed, in the building without a word, and the 
latter had read it then and there, we suppose that no one 
would deny that the writer fell within the statute. We can 
see no distinction between personally delivering the letter 
and sending it by a servant of the writer. If the solicitation 
is in the building the statute does not require personal presence, 
so that the question is narrowed to whether the solicitation 
alleged took place in the building or outside.

The solicitation was made at some time, somewhere. The 
time determines the place. It was not complete when the 
letter was dropped into the post. If the letter had miscarried 
or had been burned, the defendant would not have accom-
plished a solicitation. The court below was misled by cases 
in which, upon an indictment for obtaining money by false 
pretenses, the crime was held to have been committed at the 
place, where drafts were put into the post by the defrauded 
person. Commonwealth v. Wood, 142 Massachusetts, 459, 462; 
Regina v. Jones, 4 Cox C. C. 198. But these stand on the 
analogy of the acceptance by mail of an offer and throw no 
light. A relation already existed between the parties, and it 
is because of that relation that posting the letter made the 
transaction complete. See Brazier v. Shaw, 168 Massachusetts, 
198, 200. Here a relation was to be established, just as there 
is at the first stage of a contract when an offer is to be made. 
Whether or not, as Mr. Langdell thinks, nothing less than 
bringing the offer to the actual consciousness of the person 
addressed would do, Contr. § 151, certainly putting a letter 
into a post office is neither an offer nor a solicitation. “An 
offer is nothing until it is communicated to the party to whom 
it is made.” Thomson v. James, 18 Ct. of Sess. Cas. (2d Series), 
1, 10, 15. Therefore, we repeat, until after the letter had en-
tered the building the offense was not complete, but, when it 
had been read, the case was not affected by the nature of the 
intended means by which it was put into the hands of the 
person addressed. Neither can the case be affected by specu-
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lations as to what the position would have been if the receiver 
had put the letter in his pocket and had read it later, at home. 
Offenses usually depend for their completion upon events that 
are not wholly within the offender’s control and that may 
turn out in different ways.

No difficulty is raised by the coupling of solicitation and 
receipt in the statute. If receipt required personal presence, 
it still would be obvious that “solicit in any manner whatever” 
was a broader term. But the cases that have been relied upon 
to establish that the solicitation did not happen in the build-
ing, although inadequate for that, do sufficiently show that 
the money might be received there without the personal 
presence of the defendant. If, in answer to the defendant’s 
letter, the parties addressed had posted money to him in the 
building where they were employed, the money undoubtedly 
would have been received there. To sum up, the defendant 
solicited money for campaign purposes, he did not solicit until 
his letter actually was received in the building, he did solicit 
when it was received and read there, and the solicitation was 
in the place where the letter was received. We observe that 
this is the opinion expressed by the Civil Service Commission 
in a note upon this section, and the principle of our decision 
is similar to that recognized in several cases in this court. 
In re Palliser, 136 U. S. 257, 266; Homer v. United States, 143 
U. S. 207, 214; Burton v. United States, 202 U. S. 344, 387, 
et seq. We do not cite them more at length, as the only dis-
pute possible is on the meaning of the particular words that 
Congress has used.

We may add that this case does not raise the questions 
presented by an act done in one jurisdiction and producing 
effects in another which threatens the actor with punishment 
if it can catch him. Decisions in that class of cases, however, 
illustrate the indisputable general proposition that a man 
sometimes may be punished where he has brought conse-
quences to pass, although he was not there in person. They 
are cited in In re Palliser, supra. Here the defendant was
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within and subject to the jurisdiction of the United States 
to the extent of its constitutional power, and the power is not 
in dispute. Ex parte Curtis, 106 U. S. 371; United States v. 
Newton, 9 Mackey (D. C.), 226.

Judgment reversed.

MARIA FRANCISCA O’REILLY de  CAMARA, COUNTESS 
OF BUENA VISTA, v. BROOKE, MAJOR GENERAL, 
U. S. A.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR THE 

SOUTHERN DISTRICT OF NEW YORK.

No. 104. Argued February 28, March 2, 1908.—Decided March 16, 1908.

A tort can be ratified so as to make an act done in the course of the princi-
pal’s business and purporting to be done in his name, his tort; and the 
rule of exonerating the servant when the master assumes liability is still 
applicable to a greater or less extent when the master is the sovereign. 
The Paquette Habana, 189 U. S. 453, 469.

By virtue of an order of the Secretary of War and also by the Platt amend-
ment of the act of March 2, 1901, c. 803, 31 Stat. 897, and the treaty 
with Cuba of May 22, 1903, 33 Stat. 2249, the acts of the officers of the 
United States, during the military occupation of Cuba, complained of 
in this action, were ratified by the United States, and those officers re-
lieved of liability therefor.

The courts will not declare an act to be a tort in violation of the law of 
nations or of a treaty of the United States when the Executive, Congress 
and the treaty-making power have all adopted it.

The holder of a heritable office in Cuba which had been abolished prior to 
the extinction of Spanish sovereignty, but who, pending compensation 
for its condemnation, was receiving the emoluments of one of the grants 
of the office, held in this case to have no property rights that survived 
the extinction of such sovereignty.

142 Fed. Rep. 858, affirmed.

The  facts are stated in the opinion.

Mr. Frederic R. Coudert, with whom Mr. Paul Fuller, Mr.
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Crammond Kennedy and Mr. Howard Thayer Kingsbury were 
on the brief, for plaintiff in error :

Neither the order of the Secretary of War, nor the 11 Platt 
Amendment” was a ratification by the United States of the 
tortious act of General Brooke.

Neither does the Secretary of War possess any such inherent 
and plenary powers as to make his order equivalent to a ratifi-
cation by the United States of a tortious conversion of private 
property, committed by an army officer in time of peace. The 
United States Government has expressly recognized that 
“ executive action by the War Department ... is not 
due process of law.” 22 Ops. Atty. Gen. 518.

General Brooke’s order was not, even in terms, included in 
the ratification of the Platt Amendment. By the express 
limitation of that statute to “lawful rights” acquired under 
the acts of the American administration of Cuban affairs, it 
clearly recognized that rights might be claimed thereunder 
which would not be lawful, and these it did not attempt to 
ratify. It did not purport to deal with a particular act of a 
military officer transferring something belonging to A. over to 
B.

In any event, General Brooke is individually liable for his 
tortious act, irrespective of governmental direction or ratifica-
tion. Little v. Bareme, 2 Cranch, 170. And see The Charming 
Betsy, 2 Cranch, 64; Shattuck v. Maley, 3 Cranch, 458; Mitchell 
v. Harmony, 13 How. 115; Grisar v. McDowell, 6 Wall. 363; 
Cammeyer v. Newton, 94 U. S. 225; Bates v. Clark, 95 U. S. 204; 
Kilbourne v. Thompson, 103 U. S. 168; United States v. Lee, 106 
U. S. 196; Virginia Coupon Cases, 114 U. S. 269; In re Ayers, 
123 U. S. 443; Magahey v. Virginia, 135 U. S. 662; Belknap v. 
Schild, 161 U. S. 10.

General Brooke’s act was a trespass upon plaintiff’s property 
rights and she was entitled to judgment.

The case having been tried by the court without a jury, by 
waiver, the decision of the trial judge is conclusive and equiva-
lent to the verdict of a jury. Oleomargarine Cases, 195 U. S. 30,
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65, 159. It is therefore not open to dispute in this court that 
under the law of Spain, which continued in force in Cuba 
during the American occupation, plaintiff’s franchise was a 
property right which survived the withdrawal of the Spanish 
sovereignty, that she performed her duty to keep the slaugh-
ter-house clean and wholesome; that any nuisance resulting 
from the discharge of offal from the slaughter-house into slaugh-
ter-house creek had been abated prior to General Brooke’s or-
der, and that his order was not a valid exercise of the police 
power. It must have been, therefore, an arbitrary confiscation, 
and the fact that his motives may have been subjectively meri-
torious does not justify the trespass. Upon these facts the Dis-
trict Court should have held—and upon the demurrer neces-
sarily and properly did hold—that defendant was liable.

It is immaterial that the plaintiff may have an additional 
right of action on contract against the United States or any 
other party.

Where officers of the Government tortiously take property 
for Government uses, the Government may, by recognizing 
the property taken as private property, become liable on an 
implied contract to pay for it, but the plaintiff could only avail 
herself of such right of action by waiving the individual tort. 
United States v. Great Falls Mfg. Co., 112 U. S. 645. This she 
is under no obligation to do.

Mr. Assistant Attorney General Russell for defendant in error: 
Whether a public office is an alienable office or periodically 

elective or appointive, it is everywhere and in all cases a part 
of the sovereign authority or a vehicle for such authority and 
cannot survive when the sovereignty departs or is extinguished, 
and the termination of Spain’s sovereignty as a result of war 
put an end to this office long before General Ludlow or General 
Brooke issued any order about it.

That termination took place prior to or at the ratification of 
the treaty of peace.

Upon the face of the laws and decrees found by the judge as
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facts and notwithstanding his interpretation of them, we say 
that “the emoluments” of the office, if the office had been 
pared down to “the emoluments,” did not cease to be “emolu-
ments” of an “office,”—emoluments to be collected by virtue 
of the sovereign authority of which the whole office was a 
part or a vehicle. No part of the office and no fee or tax col-
lected by virtue of holding it or having held it could survive 
the sovereignty which had created and maintained the office 
and lent the sovereign power to support the tax or fee.

Such an office or privilege was not such “property” as was 
to be protected under the terms of the treaty with Spain.

Supervision of slaughter-houses and prescribing regulations 
for their conduct and the disposition of their refuse is a police 
power inherent in all governments. Slaughter-house Cases, 
16 Wall. 61, 62, and 63 and see L’Hote n . New Orleans, 177 
U. S. 598; Stone v. Mississippi, 101U. S. 816; Mugler v. Kansas, 
123 U. S. 669; Fertilizing Co. v. Hyde Park, 97 U. S. 668; 
Dobbins v. Los Angeles, 195 U. S. 223, 238.

The rule stated in Dobbins v. Los Angeles, 195 U. S. 223,235, 
relative to municipal action applies to the action of General 
Brooke in this case.

Mr . Just ice  Holme s  delivered the opinion of the court.

This is a writ of error to review a judgment of the District 
Court dismissing a complaint purporting to be brought under 
Rev. Stat. § 563, the sixteenth clause of which gives the Dis-
trict Courts jurisdiction “of all suits brought by any alien fora 
tort ‘ only ’ in violation of the law of nations, or of a treaty of 
the United States.” 142 Fed. Rep. 858. See 135 Fed. Rep. 384. 
The plaintiff is a Spanish subject and alleges a title by descent 
to the right to carry on the slaughter of cattle in the city of 
Havana and to receive compensation for the same. (She does 
not allege title to the slaughter-house where the slaughtering 
was done. That belonged to the city.) According to the com-
plaint the right was incident to an inheritable and alienable
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office; that of Alguacil Mayor or High Sheriff of Havana. The 
office was abolished in 1878, subject to provisions that con-
tinued the emoluments until the incumbent should be paid. 
The plaintiff has not been paid, and in 1895 one-half of the 
emoluments was sold on execution by consent, the other half 
remaining to the plaintiff or those whom she represents. On 
May 20, 1899, the Island of Cuba being under the military 
jurisdiction of the United States, Brigadier General Ludlow, 
then governor of Havana, issued an order that the grant in 
connection with the service of the city slaughter-house, of 
which the O’Reilly family and its grantees were the benefici-
aries, was ended and declared void, and that thenceforth the 
city should make provision for such services. The owners 
were referred to the courts and it was decreed that the order 
should go into effect on the first of June. In pursuance of the 
same, it is alleged, the plaintiff was deprived of her property. 
She appealed to the defendant, then military governor of Cuba. 
On August 10 he issued an order, reciting the appeal, and 
stating that, it being considered prejudicial to the general 
welfare of Havana, etc., and in view of the cessation of Spanish 
sovereignty, the office of Alguacil Mayor de la Habana, to-
gether with all rights pertaining thereto or derived therefrom, 
was thereby abolished, and the right of claimants to the office 
or emoluments was denied. The city thereafter was to perform 
the services. It is alleged that by this action the plaintiff was 
prevented, and to this day has been prevented, from carrying 
out the duties and receiving the emoluments mentioned above. 
The complaint ends by alleging violation of the Treaty of De-
cember 10,1898, 30 Stat. 1754, and of General Orders No. 101, 
of July 18,1898, issued by the President through the Secretary 
of War. It also sets up the Constitution of the United States 
and the Spanish law in force before the Island was ceded by 
Spain.

The answer denies the plaintiff’s right, but admits the passage 
of the order, and sets up a ratification by the United States in 
the so-called Platt Amendment of the act of March 2, 1901, c. 

vol . ccix—4
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803,31 Stat. 897, to the effect that “all acts of the United States 
in Cuba during its military occupancy thereof are ratified and 
validated, and all lawful rights acquired thereunder shall be 
maintained and protected,” afterwards embodied in the Treaty 
with Cuba of May 22, 1903. 33 Stat. 2249. The district judge 
made a finding of facts, substantially supporting the allegations 
of the bill, which it is not necessary to set forth in detail, but 
stating one further public fact that should be mentioned. The 
plaintiff appealed to the Secretary of War to have General 
Brooke’s order revoked. In answer, Mr. Secretary Root denied 
that the rights attached to the office of Sheriff of Havana 
survived the sovereignty of Spain, observed that the services 
in question were in substance an exercise of the police power 
of the State, that the right to exercise that power under Span-
ish authority ended when Spanish sovereignty in Cuba ended, 
and that the petitioner had been deprived of no property what-
ever. In December, 1900, the United States ratified and 
adopted the action of General Brooke through an order of the 
Secretary of War, and again by the act of Congress just men-
tioned and the Treaty of 1903. The judge was of opinion that, 
although there was a public nuisance in the slaughter-house 
creek, General Brooke’s order was not justified under the police 
power, but that by the ratification of the United States the 
plaintiff lost any claim against him. The judge intimated, 
however, that she had a just one against the United States 
under the Treaty with Spain.

We are so clearly of opinion that the complaint must be dis-
missed that we shall not do more than mention some technical 
difficulties that would have to be discussed before the plaintiff 
could succeed. In assuming that General Brooke’s order per-
manently deprived the plaintiff of her rights, although they 
were attached to no tangible thing, and although General 
Brooke long since has ceased to be Governor of Cuba or to have 
any power in the premises, the plaintiff necessarily assumes 
that her rights follow the ancient conception of an office and 
are an incorporeal hereditament, susceptible of disseisin. 3
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Kent, 454; Stat. Westm. II, c. 25; 2 Co. Inst. 412; U. S. Rev.
Stat. § 563, cl. 13. If we are to apply that conception to 
the case, we are led to ask why the disseisin was not complete, 
upon the allegations of the complaint, before General Brooke 
had anything to do with the matter, or why the brief period 
during which his authority intervened should make him an-
swerable not only for what had happened before, but also for 
the continued exclusion of the plaintiff by the United States 
and by the government of Cuba. But it is very hard to admit 
that the notion of a disseisin can be applied for the present 
purpose to such disembodied rights any more than to copy-
rights or patents; and, if not, then all that General Brooke 
could be held for, if for anything, would be damages for the dis-
turbances of the plaintiff while he was in power, which are not 

Ithe object of this suit. It becomes impossible to go further 
than that when it is remembered that the United States asserted 

a no permanent sovereignty over Cuba, and that, as General
Brooke could not carry the office with him, his interference 
must have lost all legal effect in a very short time.

Again, if the plaintiff lost her rights once for all by General 
Brooke’s order, and so was disseised, it would be a question 
to be considered whether a disseisin was a tort within the mean-
ing of Rev. Stat. § 563 (16). In any event, the question hardly 
can be avoided whether the supposed tort is “a tort only in 
violation of the law of nations ” or of the Treaty with Spain. 
In this court the plaintiff seems to place more reliance upon 
the suggestion that her rights were of so fundamental a nature 
that they could not be displaced, even if Congress and the 
Executive should unite in the effort. It is not necessary to 
say more about that contention than that it is not the ground 
on which the jurisdiction of the District Court was invoked.

Coming one step further down, we are met by an argument 
on the part of the defendant that the only things that we can 
consider are the pleadings and the judgment dismissing the 
complaint. It is urged with great force that the decision deny-
ing the power of a circuit judge to find and report facts for the 
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consideration of this court upon a writ of error, Campbell v. 
Boyreau, 21 How. 223, although met as to the Circuit Court 
by Rev. Stat. §§ 649, 700, still applies to the District Courts. 
Royers v. United States, 141 U. S. 548. However, if we assume 
this argument to be correct, there still perhaps may be gathered 
from the pleadings, coupled with matters of general knowledge, 
enough to present the questions which the plaintiff was entitled 
to present below, and therefore we proceed to dispose of the 
case upon the merits.

It is said that neither the Executive nor Congress could have 
taken the plaintiff’s property, and that therefore they could 
not ratify the act of General Brooke so as to make his act that 
of the United States and to exonerate him. But it has been held 
that a tort could be ratified so far as to make an act done in 
the course of the principal’s business, and purporting to be done 
in his name, his tort, Dempsey v. Chambers, 154 Massachusetts, 
330; and it may be assumed that this is the law as to the wrong-
ful appropriation of property which the principal retains, ibid. 
332, and cases cited. The old law, which sometimes at least 
was thought to hold the servant exonerated when the master 
assumed liability [1 Roll. Abr. 2, pl. 7; 95 (T.); Cremer v. Took- 
ley’s Case, Godbolt, 385, 389; Laicock’s Case, Latch, 187; Anon., 
1 Mod. 209], still is applied to a greater or less extent when 
the master is the sovereign. The Paquete Habana, 189 U. 8. 
453, 465. It is not necessary to consider what limits there may 
be to the doctrine, for we think it plain that where, as here, 
the jurisdiction of the case depends upon the establishment 
of a “ tort only in violation of the law of nations, or of a treaty 
of the United States,” it is impossible for the courts to declare 
an act a tort of that kind when the Executive, Congress and 
the treaty-making power all have adopted the act. We see 
no reason to doubt that the ratification extended to the con-
duct of General Brooke.

But we do not dwell longer upon the ratification of what was 
done during the military occupation of Cuba, or consider the 
question whether the ratification was needed, because we agree 
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with the opinion of the Secretary of War that the plaintiff had 
no property that survived the extinction of the sovereignty of 
Spain. The emoluments to which she claims a right were merely 
the incident of an office, and were left in her hands only until 
the proceedings for condemnation of the office should be com-
pleted and she should be paid. The right to the office was the 
foundation of the right to the emoluments. Whether the office 
was or was not extinguished in the sense that it no longer could 
be exercised, the right remained so far that it was to be paid 
for, and if it had been paid for the right to the emoluments 
would have ceased. If the right to the office or to compensa-
tion for the loss of it was extinguished, all the plaintiff’s rights 
were at an end. No ground is disclosed in the bill for treating 
the right to slaughter cattle as having become a hereditament 
independent of its source. But of course the right to the office 
or to be paid for it did not exist as against the United States 
Government, and unless it did the plaintiff’s case is at an end.

Judgment affirmed.

SMITH v. RAINEY.

ap pe al  fro m the  su pre me  cou rt  of  the  ter rito ry  of  
ARIZONA.

No. 144. Argued March 3, 4, 1908.—Decided March 16, 1908.

A partner has a lien on the firm’s assets for the repayment of his advances 
to the firm, and in this case held, that the articles of copartnership, con-
strued as a whole, provided that the partner in a land venture advanc-
ing the amount needed for the venture should have a lien on the land 
regarded as assets.

The  facts are stated in the opinion.

Lewis M. Ogden, with whom Mr. James G. Flanders 
was on the brief, for appellant.
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Mr. Walter Bennett, for appellees.

Mr . Jus tice  Holme s  delivered the opinion of the court.

This is an appeal from a judgment on demurrer dismissing 
the appellant’s complaint. The prayer of the complaint is to 
have declared and foreclosed a mortgage lien on certain land 
as against the defendants, who also claim liens upon the same, 
and is based upon a written agreement set forth. This instru-
ment recites that the appellant and William J. Rainey have 
bought the land for $18,000, in the proportions of two-thirds 
and one-third respectively, for the purpose of improving and 
selling it; that the whole consideration was paid in cash by 
the appellant, and that Rainey has agreed to repay the one- 
third with interest. It agrees that the improvements as speci-
fied shall be carried on with reasonable diligence and dispatch, 
and that the appellant will make necessary advances, and 
then goes on: “Fourth. That all money advanced by said 
Jesse Hoyt Smith in said purchase, as well as all such as shall 
be hereafter advanced by him for any of the purposes afore-
said, shall be considered and treated as a loan or loans by him, 
and shall be paid to him as rapidly as possible from the re-
ceipts from the sale or sales or other income of said property 
until the same shall be fully paid at six per cent, per annum 
and before any division of profits shall be made or paid.”

The argument for the appellant and the decision below 
turned mainly on the sufficiency of this clause to create a hen. 
Standing by itself, and still more if taken only in connection 
with the next clause, which provides that if all the loans have 
not been repaid with interest in five years Rainey shall repay 
his one-third on demand, it well might be held not to be 
enough. It might be held not to go beyond a personal under-
taking, with an indication of a fund as the limit and only 
source of repayment until five years should have elapsed. 
But it is necessary to consider the whole document.

The sixth clause gives Rainey the general management, 
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limiting his contracts “on account of said property” to $5,000 
without Smith’s written consent, requiring agreement of the 
parties as to prices and terms, and providing that Rainey shall 
give Smith true accounts “of all the transactions relating to 
the business” and full information, etc. The seventh clause 
provides more specifically for Rainey’s keeping books of ac-
count, to be always open to Smith, and for his sending to 
Smith monthly “an account in full of all transactions during 
the preceding month, including all contracts made and all 
disbursements and receipts, and showing all the assets and 
liabilities of the partnership.” By the eighth clause Rainey 
accepts the management without other remuneration than 
his one-third of the net profits of the business.

The ninth clause reads as follows: “That after the repay-
ment to the said Jesse Hoyt Smith of the said sum of eighteen 
thousand dollars ($18,000) so advanced by him for the pur-
chase of said tract and his repayment of all advances which 
shall be hereafter made by him on account of said property 
or said business, together with interest on all such sums at 
six (6) per cent, per annum, the net profits of said land and 
said business shall be divided between the parties hereto as 
follows: Said Jesse Hoyt Smith shall be entitled to the two- 
thirds (j) thereof, and said William J. Rainey the one-third (J) 
thereof; and the losses if any, shall be-shared between the 
parties in ratio aforesaid.—It is further agreed and under-
stood between the parties hereto that this Memorandum of 
Agreement is made for the purpose of stating explicitly the 
terms of copartnership on which the said Jesse Hoyt Smith 
and William J. Rainey have joined in the purchase, improve-
ment and sale of said tract.”

The result of the whole agreement then is that it forms a 
partnership, and that when it comes to the division of assets 
the appellant is to be repaid, not merely his share of the capital, 
but the whole eighteen thousand dollars and his advances 

efore any profits are declared. This means, of course, that 
e is to be repaid them out of the land or its proceeds. The
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advance of one-third of the purchase price, which appears in 
the beginning as a loan to Rainey, is regarded at the end, with 
manifest justice, as standing on the same footing as the later 
advances made more specifically to the business. The whole 
land is treated as firm capital, and the whole sum paid for is 
treated as having been contributed, as in fact it was, by Smith, 
and as contributed to the firm.

A partner has a lien on the firm’s assets for the repayment 
of his advances to the firm, and the ninth article, providing 
for the repayment of the whole sum advanced by Smith for 
the venture, means that he shall be repaid out of the land 
regarded as assets. Taking the instrument as a whole, we are 
of opinion that it gives the appellant a lien. Whether the de-
fendants nevertheless may not be entitled to priority, is not 
before us now. The only ground on which the demurrer was 
or could have been sustained was that the plaintiff had no 
lien at all.

Judgment reversed. 
Demurrer overruled.

ARMOUR PACKING COMPANY v. UNITED STATES.

SWIFT AND COMPANY v. SAME.

MORRIS AND COMPANY v. SAME.

CUDAHY PACKING COMPANY v. SAME.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE EIGHTH 

CIRCUIT.

Nos. 467, 468, 469, 470. Argued January 20, 21, 22, 1908.—Decided March 16, 1908.

A device to obtain rebates to be within the prohibition of the Interstate 
Commerce Act of March 2, 1889, 25 Stat. 857, and the Elkins Act of 
February 19, 1903, 32 Stat. 847, need not necessarily be fraudulent. The 
term “ device ” as used in those statutes includes any plan or contrivance 
whereby merchandise is transported for less than the published rate, or 
any other advantage is given to, or discrimination practiced in favor of» 
the shipper.
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In construing the Elkins Act it will be read not only in the light of the pre-
vious legislation on the same subject, but also of the purpose which Con-
gress had in mind in enacting it—to require all shippers to be treated 
alike and to pay one rate as established, published and posted. New 
Haven Railroad Co. v. Interstate Commerce Commission, 200 U. S. 361, 391. 

The requirements of § 2 of Art. Ill of, and of the Sixth Amendment to, the 
Federal Constitution relate to the locality of the offense and not to the 
personal presence of the offender.

Transportation of merchandise by a carrier for less than the published rate 
is, under the Elkins Act, a single continuing offense, continuously com-
mitted in each district through which the transportation is conducted at 
the prohibited rate, and is not a series of separate offenses, and the provi-
sion in the law making such an offense triable in any of those districts, 
confers jurisdiction on the court therein, and does not violate § 2 of 
Art. Ill of, or the Sixth Amendment to, the Federal Constitution, pro-
viding that the accused shall be tried in the State and district where the 
crime was committed.

The Interstate Commerce Act embraces the whole field of interstate com-
merce; it does not exempt such foreign commerce as is carried on a through 
bill of lading, but in terms applies to the transportation of property 
shipped from any place in the United States to a foreign country and car-
ried from such place to a port of transhipment.

The export and preference clause of the Constitution prohibits burdens only 
by way of actual taxation and duty, or legislation intending to give, and 
actually giving, the prohibited preference, and does not prohibit the 
merely incidental effect of regulations of interstate commerce wholly 
within the power of Congress; and the fact that such regulations in the 
Interstate Commerce Act may affect the ports of one State having natural 
advantages more than those of another State not possessing such ad-
vantages does not render the act unconstitutional as violating that pro-
vision.

There is no provision in the Elkins Act exempting special contracts from its 
operation, nor is there any provision for filing and publishing such con-
tracts, and the fact that a contract was at the published rate when made 

oes not legalize it after the carrier has advanced the published rate. The 
provisions as to rates, being in force in a constitutional act of Congress 
w en the contract is made, are read into the contract and become a 
part thereof, and the shipper, who is a party to such a contract, takes
I su^joct to any change thereafter made in the rate to which he must 
conform or suffer the penalty fixed by law.

II !n<^c^men^ which clearly and distinctly charges each and every element
d f °^ense “itended to be charged, and which distinctly advises the 
th’611 he to meet at the trial is sufficient; and so held in
Elk' aS an indictment for accepting rebates prohibited by the

ms Act, although the details of the device by which the rebates were 
received were not set out.

c intent is to some extent essential in the commission of crime, and 
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without determining whether a shipper honestly paying a reduced rate 
in the belief that it is the published rate is liable under the statute, 
held that shippers who pay such a rate with full knowledge of the pub-
lished rates, and contend that they have a right so to do, commit the 
offense prohibited by the Elkins Act, and are subject to the penalties 
provided therein, even though their contention be a mistake of law.

153 Fed. Rep. 1, affirmed.

The  facts are stated in the opinion.

Mr. Frank Hagerman and Mr. J. C. Cowin, with whom Mr. 
A. R. Urion, Mr. Henry Veeder and Mr. M. W. Borders were 
on the brief, for petitioners:

A shipper can be guilty of an offense under the Elkins Act 
only if and when he is guilty of some bad faith or fraudulent 
conduct in using some kind of device intentionally dishonest 
or some underhand method of obtaining a rebate, concession 
or discrimination. It was never intended that he should be 
held guilty if he honestly believed he was entitled to the rate 
at which he openly shipped.

The purpose of the Elkins Act was to enlarge the character 
of devices specified in the act of 1889, and it should have read 
into it the language of the act of 1889 by making willfulness 
and knowledge essential elements. Otherwise the statute is 
incomplete and to be sustained at all must be read in the 
light of the common law, leaving the court to infer that the 
legislative intent was only to create guilt on the part of the 
shipper if he knew of the published tariff and then by some 
device obtained a concession thereunder. See United States v. 
Carll, 105 U. S. 611; United States v. Milwaukee Refrigerator 
Transit Co., 142 Fed. Rep. 247, 251, 252.

The word “device” cannot be taken from the statute, for 
it is a word of well-defined legal meaning, the trial judge having 
adopted that given by Webster. See A. & E. Enc. I aw (2d ed.), 
448; 1 Bouvier’s Law Dictionary (Rawle’s Revision); Blacks 
Law Dictionary; Potter v. State, 27 Arkansas, 362; State v. 
Blackstone, 115 Missouri, 427.

Not only was it necessary for the shipper to use some device,
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but he must have known what the tariff was and used the device 
to evade it. An innocent shipper paying a rate called for is 
guiltless, even though the tariff is not charged. Pond-Decker 
Lumber Co. v. Spencer, 30 C. C. A. 430; S. C., 86 Fed. Rep. 846, 
848; United States v. Milwaukee Ref. Transit Co., 142 Fed. Rep. 
247, 252.

There was no jurisdiction, because the alleged crime was 
not committed within the district, nor any concession made 
as to any portion of the route therein.

The indictment only charged, and the proof conclusively 
showed, that the alleged concession was obtained in Kansas 
upon that portion of the transportation which was conducted 
east of the Mississippi River. So far as concerned the Western 
District of Missouri, the shipment was merely carried through 
it by the railway company.

If the Elkins Act is to be construed to authorize a prosecu-
tion of the shipper outside of the district in which the conces-
sion was obtained, it is unconstitutional under § 2, Art. Ill and 
the Sixth Amendment of the Federal Constitution. Tinsley n . 
Treat, 205 U. S. 20. So it was decided as to the act of 1889, 
32 Stat. 847, prohibiting shippers from obtaining concessions, 
In re Belknap, 96 Fed. Rep. 614, 616; Davis v. United States, 
104 Fed. Rep. 136,138; as to the act of 1887, 24 Stat. 379, 382, 
prohibiting the giving of rebates, United States v. Fowkes, 53 
Fed. Rep. 13, 16 j and as anti-lottery act, §3894, Rev. 
Stat., as amended, 26 Stat. 465, in so far as it attempted to 
authorize a prosecution in a district to which the matter was 
failed, where the offense charged was depositing the matter 

the mail, see United States v. Conrad, 59 Fed. Rep. 458, 465.
e Elkins Act, so far as it attempts to authorize a prosecu- 

i°n in any district through which the transportation is con-
noted, should not in any event be held to apply, as against a 
ipper who committed no act within the district, especially 

there'a^e^e<^ concessi°n was notupon any part of the route

The offense, if any was committed by the shipper, was com-
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plete in Kansas. See Dealy v. United States, 152 U. S. 539; 
In re Belknap, 96 Fed. Rep. 614, 616, 617; Davis v. United 
States, 43 C. C. A. 448; S. C., 104 Fed. Rep. 136,138,139; United 
States v. Fowkes, 3 C. C. A. 394; >8. C., 53 Fed. Rep. 13,16,17.

The purpose of §2, Art. Ill, of the Constitution, and the 
Sixth Amendment, was to give to defendant the benefit of an 
indictment by, and a trial before, a jury of his neighbors, or of 
the community in which the offense was committed, and to pro-
tect him against a trial “as a stranger in a strange land” where 
he had never been and in which he had committed no act. 
Tinsley v. Treat, 205 U. S. 20; Beavers v. Henkel, 194 U. S. 
73, 83; Thompson v. Utah, 170 U. S. 343, 349, 350; West 
v. Gammon, 39 C. C. A. 271; Burton v. United States, 196 U. S. 
283, 304.

The shipment being a through export shipment, was not 
within the Elkins Act, which is limited to “the interstate or 
foreign commerce” provided for in the original Interstate 
Commerce Act, 24 Stat. 379, and amendments thereto, 25 Stat. 
855. Its terms have no application to a through export ship-
ment and as such shipments are excluded from the scope of 
the act, § 6, requiring the publication of schedules, can have 
no application thereto.

The act covers only rail carriers, or those with a combined 
rail and water (inland) route. Independent inland water 
carriers are not included, nor water carriers under a common 
arrangement with each other for continuous shipment. With 
broadest interpretation of phrase, “common control,” etc., it 
is only water (inland) carriers that make joint rates with a 
rail carrier that come within the act. All other carriers are 
excluded, wagon, express, telegraph, etc. Ocean carriers, 
whether acting independently or making common arrangement 
with rail carriers, are outside the act; because they do not carry 
the kind of commerce that is regulated by the act, that is, for-
eign commerce while it is outside port of transhipment or 
entry; nor do they come under description of carriers regulated.

The act as construed by the Circuit Court of Appeals is in
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conflict with Art. I, § 9, par. 5 of the Constitution, which pro-
hibits the laying of any tax or duty on articles exported from 
any State or the giving of any preference by any regulation of 
commerce or revenue to the ports of one State over those of 
another. This prohibition upon exported articles is a guaranty 
against any form of legislation which burdens exportation. 
Fairbank v. United States, 181 U. S. 283.

The act as construed also violates that portion of the section 
which prohibits any preference to the ports of one State over 
those of another, as it gives a distinct preference to those ports 
which are reached by water as against those which are reached 
only by land. See Passenger Cases, 7 How. 284, 420; Ward v. 
Maryland, 12 Wall. 418; Fairbank v. United States, 181 U. S. 
283, 294.

The contract of the shippers with the Burlington Company 
was a valid one. A carrier can make a contract to carry for a 
fixed period at the then published rates, and such a contract 
is not subject to the right of the carrier, voluntarily and with-
out the shipper’s consent, to change it at any time, upon giving 
the statutory notice, by an amendment of the tariff. The right 
to make a change in the tariff is a privilege given to the carrier 
which it can waive. While it can make no contract that is not 
subject to a change in the rate by Congress or by finding of 
the Interstate Commerce Commission, it can for itself agree to 
carry for a given time at an existing published rate. See pack-
ing house contract case (Interstate Commerce Commission v. 
G- G.W. Ry. Co., 141 Fed. Rep. 1003); special milk shipper’s 
contract (D., L. & W. R. Co., 147 Fed. Rep. 51, 61; certiorari 
denied, 203 U.S. 588). The statute does not in terms interfere 
with the contractual right of the carrier.

Without prohibition by a statute, such a contract is undoubt-
edly valid. Cin. &c. R. R. Co. v. Interstate Com. Commission, 
162 U. S. 184; Pond-Decker Lumber Co. v. Spencer, 30 C. C. A. 
430, $. C., 86 Fed. Rep. 846, 848; 4 Elliott on Railroads, 
§1560; Memphis & C. Packet Co. v. Abell, 17 Ky. Law Rep. 191; 

• G., 30 S. W. Rep. 658, 659; Baldwin v. Liverpool & G. W. 
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Ry. Co., 48 Hun, 496, 500; Chicago &c. R. Co. v. Chicago &c. 
Coal Co., 79 Illinois, 121, 126; Atlanta, K. & N. R. Co. n . 
Home, 106 Tennessee, 73; >8. C., 59 S. W. Rep. 134,135.

Having made the contract in accordance with the schedule, 
it was the duty of the carrier to keep such schedule in force and 
to carry for all others at the same rate. Hence, there was no 
right to change the tariff during the life of the contract. Such 
was the effect of the contract. Laurel Cotton Mills v. Gulf &c. 
R. Co., 84 Mississippi, 339.

The indictment was insufficient. The indictment omitted 
the statutory words, “whereby . . . property . . . 
by any device ... be transported at a less rate. . . .” 
Not only this, but it wholly failed to state how, in what manner, 
or by what means the concession was obtained, or of what it 
consisted. In a statutory offense, there cannot be any omis-
sion of any element of the offense as defined; and, the indict-
ment must show the means by or the manner in which the 
offense was committed. Even in statutory offenses of the 
character in question, there is an exception to the general rule 
that it is sufficient to charge the offense in the language of the 
statute. United States v. Cook, 17 Wall. 168; United States v. 
Cruikshank, 92 U. S. 542; United States v. Mann, 95 U. S. 583; 
United States v. Hess, 124 U. S. 483; Evans v. United States, 
153 U. S. 584; United States v. Brazean, 78 Fed. Rep. 464, 465, 
and cases cited; Evans v. United States, 153 U. S. 584; Keck v. 
United States, 172 U. S. 434; United States v. Britton, 107 U. 8. 
655, 669.

The facts did not warrant a finding of any criminal guilt. 
Nothing in the record warrants any imputation of bad faith.

It can well be contended that the element of willfulness in 
the former law must be extended to the Elkins Act. Another 
principle leads to exactly the same result. In the Federal 
courts even if a statute does not use the words “willfully or 
intentionally” or make scienter necessary, still the statute 
will be construed to mean that there must have been knowl-
edge of wrongdoing and actual guilty intent, unless, possibly,
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in cases where a specific act is unconditionally made an offense. 
So where the offense is uttering forged paper, United States v. 
Carll, 105 U. S. 611; obstructing justice, Pettibone v. United 
States, 148 U. S. 197; mailing obscene matter, United States 
n . Slenker, 32 Fed. Rep. 691, 694; obstructing Federal election 
officers, United States v. Taylor, 57 Fed. Rep. 391; adopting 
device prohibited by the Elkins Act, United States v. Mil-
waukee Transit Co., 142 Fed. Rep. 247, 252. This is a recog-
nition of the general rule that criminality will not be imputed 
unless an act is done in bad faith, or with an intention of vio-
lating the law.

The Attorney General, Mr. Milton D. Purdy, Assistant to 
the Attorney General, and Mr. A. S. Van Valkeriburgh, United 
States Attorney, for the United States:

The acts of the shippers in these cases in accepting and re-
ceiving a special rate or discrimination, whereby their goods 
were carried at a less rate than that charged others for the same 
service, constitutes a crime under the Elkins Act without re-
gard to whether there was any secret device employed by them 
to obtain from the railroad company the concession of such 
rebate, special rate or discrimination. The history of the prior 
acts in pari materia, as well as of the Elkins Act itself, shows 
this to be so. United States v. Tozer, 37 Fed. Rep. 635; United 
States v. Standard Oil Co., 148 Fed. Rep. 719; New York, New 
Haven & Hartford R. R. Co. v. Interstate Commerce Commission, 
200 U. S. 361; Harris v. Rosenberger, 145 Fed. Rep. 449; Dur- 

United States, 161 U. S. 306.
The court had jurisdiction of the alleged crime for the reason 

t at the transportation was conducted through the district, 
and thé transportation of the property is an essential element 
o the offense. The offense of giving or receiving rebates is 
susceptible of prosecution whenever the transportation has 
s arted by the delivery of the property to the carrier, and con- 
Tf68 an^ *S eVer Presen^ ^ntil that transportation is com- 

Pe • Rhodes v. Iowa, 170 U. S. 412; Heyman v. Southern
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Ry. Co., 203 U. S. 270; United States n . Fowkes, 53 Fed. Rep. 
13; In re Belknap, 96 Fed. Rep. 614; State v. Smith, 66 Missouri, 
61; State v. McGraw, 87 Missouri, 161; State v. Hatch, 91 Mis-
souri, 568; Commonwealth v. Parker, 165 Massachusetts, 526; 
State v. Bailey, 50 Ohio St. 636; Commonwealth v. Macloon, 101 
Massachusetts, 1, 6.

In export shipments, the Elkins Act applies to interstate 
inland carriage from the point of origin within the United States 
to the port of transhipment. The Interstate Commerce Act 
(§1) plainly applies to commerce with a country not adjacent. 
It places that commerce entirely within the operation of the 
act, whether the same is between the point of origin and the 
port of transhipment or between the port of entry and the 
point of destination. Texas & Pacific R. Co. v. Interstate 
Commerce Commission, 162 U. S. 197.

This act was designed primarily in the case of export ship-
ments for the protection of the shipper; no one shipper, but 
shippers in the aggregate. Take away the necessity of published 
rates and of adherence to published rates, and there is little 
to prevent the carrier, by a complex and devious system of 
rate-making, from discriminating between various shippers 
similarly situated from the point of origin to the port of tran-
shipment, and of so skillfully concealing or excusing the same 
that punishment in any given case would be well-nigh impos-
sible. This, Congress foresaw, and in order to prevent this 
greater evil it passed a law, which may possibly, as is the case 
with all laws conferring general benefits, work some temporary 
inconvenience in isolated cases.

In any event, the discretion was with Congress, and with 
Congress alone, and the courts cannot do otherwise than en-
force the plain provisions of the legislative act. Interstate Com-
merce Commission v. Brimson, 154 U. S. 477 et seq.; Interstate 
Commerce Commission v. Baltimore &c. R. Co., 145 U. S. 363.

The act in question here is not unconstitutional as burdening 
export traffic nor as giving preference to the ports of one State 
over those of another. If it at all affects the traffic of any port
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injuriously it is purely incidental and does not come within 
the constitutional prohibition. Pennsylvania v. Wheeling & 
Belmont Bridge Co., 18 How. 421, 434; South Carolina v. Georgia, 
93 U. S. 13; Cooley v. Board of Port Wardens, 12 How. 299; 
Norris v. Boston, 7 How. 414; United States v. Wood, 145 Fed. 
Rep. 412;

The contract between the Burlington company and the pack-
ers, even if valid as between carrier and shipper after August 7, 
1905, cannot avail either carrier or shipper as a defense to a 
departure from the filed and published rate in force after that 
date.

Since the passage of the Elkins amendment the shipper is 
liable equally with the carrier for a departure from the filed and 
published rate, and the mere soliciting, accepting, or receiving 
of a concession or rebate is an offense. No intent is necessary 
to the completion of that offense. Where the intent is not essen-
tial, a mistake or ignorance of fact is quite as immaterial as 
mistake or ignorance of law. United States v. Leathers, 6 
Sawyer, 17; State v. Griffith, 67 Missouri, 287; Beckham v. 
Nacke, 56 Missouri, 546; People v. Roby, 52 Michigan, 577; 
Churchy. Minneapolis & St. L. Ry. Co., 14 S. Dak. 443.

The law stood upon the statute books when this contract 
was made. Both parties contracted with reference to it, and 
what subsequently might be done under it, even to the extent, 
as has been held, that the law itself might be changed, because 
the power to regulate and legislate respecting such commerce 
is reserved in Congress. Fitzgerald v. Grand Trunk Ry. Co., 
63 Vermont, 173; McGowan v. Wilmington, 95 N. Car. 417; 
Clarendon v. Rutland &c. Ry. Co., 75 Vermont, 6; St. Anthony 
v. St. Paul Water Co., 168 U. S. 372.

The indictments in these cases are sufficient. The employ-
ment of a device is not an essential element of the offense, and 
with respect to the concession charged, the indictment fully 
and sufficiently described it, what it was and of what it con-
sisted. United States v. Britton, 107 U. S. 655 (cited by peti-
tioners), discussed and distinguished. The charge in the in- 

vol . ccix—5 
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dictment fully meets all legal requirements. United States v. 
Simmons, 96 U. S. 360, 362. And see Connors v. United States, 
158 U. S. 408, 411; Ledbetter v. United States, 170 U. S. 606, 611.

The facts fully warrant the finding of criminal guilt. The 
packers are conclusively presumed to have intended to do 
what they did and are bound by the legal consequences of their 
acts. New Haven R. R. Co. v. Interstate Commerce Commission, 
200 U. S. 361, 396-398.

Mr . Jus tice  Day  delivered the opinion of the court.

These cases are here upon writs of certiorari to the United 
States Circuit Court of Appeals for the Eighth Circuit. By 
stipulation there was a single petition for certiorari and the 
cases in the Circuit Court of Appeals were considered together 
on the record in the Armour Packing Company case, and, as 
it is conceded in the brief of the learned counsel for the peti-
tioners that the differences in the cases are unsubstantial, the 
same course may be followed here.

Each of the petitioners was convicted in the District Court 
of the United States, Western District of Missouri, for viola-
tion of the so-called Elkins Act of February 19,1903, chap. 708, 
32 Stat. 847, in obtaining from the Chicago, Burlington and 
Quincy Railway Company an unlawful concession of 12 cents 
per 100 pounds from the published and filed rate on that por-
tion of the route between the Mississippi River and New York 
for transportation upon a shipment made August 17, 1905, 
for carriage by rail of certain packing house products from 
Kansas City, Kansas, to New York for export. Upon writs 
of error from the Circuit Court of Appeals of the Eighth Cir-
cuit the sentences of conviction were affirmed. 153 Fed. Rep. 1.

The facts in the Armour case are briefly these: From May 9 
to August 6, 1905, the Chicago, Burlington and Quincy Rail' 
way Company, with its connecting railroads east of the Miss-
issippi River, under joint traffic arrangements, had filed, pub" 
lished and posted in accordance with the acts of Congress the
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rates of shipment of the character in question, and showing 
that the proportionate part thereof from points on the Miss-
issippi River to New York was 23 cents per 100 pounds. Upon 
June 16, 1905, the packing company contracted with the 
Wilson Steamship line for space upon boats sailing in August 
for certain shipments, and notified the Burlington Company 
thereof, giving it a copy of the contract. On June 17, 1905, 
the Burlington Company contracted with the packing com-
pany to carry export shipments from Kansas City, Kansas, 
of products named, until December 31, 1905, at a rate the 
proportionate part of which from the Mississippi River to 
New York city was 23 cents per 100 pounds as aforesaid. 
Upon August 6, 1905, the tariff was amended and duly pub-
lished and filed, showing that the proportionate part from 
the Mississippi River to New York city was 35 cents instead 
of 23 cents per 100 pounds. One of the connecting railroads 
then objected to the carrying of the freight at the contract 
rate hereinbefore stated, and a controversy arose between it 
and the Burlington Company as to whether such contract 
should apply, the Burlington Company claiming that it should, 
the connecting carrier denying this contention. Upon Au-
gust 17, 1905, the packing company delivered at Kansas City, 
Kansas, to the Burlington Company sixty-seven tierces of 
oleo oil, property of the character covered by the contract, 
for export to Christiania, Norway, and upon receipt thereof at 
Kansas City, Kansas, the Burlington Company issued and 
delivered a bill of lading agreeing to carry the same to the 
point of destination for a through rate, which included the 
carriage by, and the rate of the steamship line, which bill of 
lading was, according to the ordinary course of business, de-
livered to the Traders Despatch, one of the connecting carriers, 
which took the same up and issued a through bill of lading 
or ^le g°°ds at the through rate. The bill was in triplicate, 

one copy thereof being delivered to and accepted by the steam- 
p lP comPany. The packing company paid to the Burlington 
ompany, as the initial carrier, the full through rate for the
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carriage over the line of the Burlington Company and its con-
necting carriers and that of the steamship line, and from the 
time of the delivery of the freight to the railway company at 
Kansas City, Kansas, until it was delivered at the export 
destination, it was exclusively handled by the carriers, rail 
and steamship, the shipper having nothing to do with it. 
The Burlington Company did, with connecting lines, transport 
the property from Kansas City, Kansas, through the Western 
District of Missouri and other States and districts to New York 
city, where the same was delivered to the steamship line. 
The full rate for the through carriage thus paid was made up 
so that the proportional part of the railroad carriage east of 
the Mississippi River was 23 cents per 100 pounds, instead of 
35 cents per 100 pounds, fixed by the amended and published 
rate. The packing company at the time of making the ship-
ment and paying the freight knew of the filing and publishing 
of the amended tariff of August 5, 1905, but did not know 
how the rate was apportioned or divided, or made up among 
the respective carriers or points, except that it knew the steam-
ship rate as named in the contract with the steamship owners.

At the time aforesaid the Burlington Company was a com-
mon carrier, engaged in the transportation of property by 
railway under contract agreements and traffic arrangements 
with certain other lines, extending from Kansas City, Kansas, 
east to the city of New York and other seaboard points. There 
were no fixed contract, agreements or traffic arrangements with 
the steamship lines, which were conducted as hereinafter set 
forth. The ocean rate is variable, depending upon the season, 
weather and other matters. The steamship must sail at a 
given date and has a certain amount of space to be filled, so 
that space may be at one time quoted to one person at one 
price and at another time to another person at a different 
price. The question of such rates vary from hour to hour, as 
well as from day to day. For these, among other reasons,there 
was no contract agreement or traffic arrangements between 
the railroads and export steamship lines. The reservation o
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space upon an ocean steamer in advance is an important thing, 
so that the packing company can be certain that its shipment 
can go on the boats sailing at specified times. The packing 
company has houses in different parts of the United States, 
so that it cannot always at the time of the contract for space 
know from what particular point and over what road the 
shipments will go.

Before August 6, 1905, shipments were made according to 
the terms of the contract aforesaid, which were carried under 
the terms thereof. The Armour Company contended and 
insisted that the amendment increasing the tariff rate did 
not and could not abrogate or impair the term of its con-
tract.

These prosecutions were under the Elkins Act (32 Stat. 847), 
and the first question argued concerns the construction of 
that act, as to what constitutes a crime on the part of the 
shippers so far as obtaining a shipment by some manner of 
device is concerned, it being the contention of the petitioners 
that in order to work conviction the shipper must be guilty 
of some bad faith or fraudulent conduct in the use of the device 
or obtain the rebate by some intentionally dishonest or under-
handed method, concession or discrimination denounced by the 
act. The history of the act in this feature may be of serv-
ice in interpreting the meaning of Congress. The act of Feb-
ruary 4, 1887, made no provision for criminal offenses against 
the shippers, but it was provided (§2, ch. 104, 24 Stat. 379) 
that if the common carrier should directly or indirectly, by 
any special rate, rebate, or other device, demand, collect or 
receive, through any person or persons, a greater or less com-
pensation for any service rendered or to be rendered in the 
transportation of property subject to the provisions of the 
act, than it charges, demands, collects or receives, etc., from 
any other person or persons for doing for him or them a like 
service in the transportation of a like kind of traffic under 
substantially the same circumstances, such common carrier 
shall be deemed guilty of unjust discrimination, which by the
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act was prohibited and made unlawful. And it was made un-
lawful for a common carrier to deviate from the published 
schedule of rates, fares and charges. 24 Stat, § 6, p. 381, 
ch. 104, February 4, 1887.

By the act of March 2, 1889 (25 Stat. 857, § 10), the shipper 
was brought within certain criminal provisions of the law, 
and one who should knowingly and willfully, by false billing, 
false classifying, false weighing, false representation of the 
contents of the package, or false report of weight, or by any 
other device or means, with or without the consent or con-
nivance of the carrier, obtain or dispose of property at less 
than the regular rate established and in force, should be deemed 
guilty of fraud.

It will be noticed that in these statutes the term device is 
associated with other words indicative of its meaning, and in 
the act of March 2, 1889, the shipper, for falsely acting as to 
weighing, billing, classifying or obtaining the transportation 
of property at less than the regular rate, or by any other de-
vice, was deemed guilty of fraud. In this act the term device, 
as one of the means of consummating a fraud, shows the sense 
in which the term is used by Congress. It was only fraudulent 
conduct in obtaining transportation at less rates than others, 
which was denounced by the act, and the imposition aimed 
at was principally such as might be practiced by the shippers 
upon the carriers in order to procure the preference.

When we come to the Elkins Act we find the following pro-
visions (32 Stat. 847):

“The willful failure upon the part of any carrier subject to 
said acts to file and publish the tariffs or rates and charges as 
required by said acts or strictly to observe such tariffs until 
changed according to law, shall be a misdemeanor, and upon 
conviction thereof the corporation offending shall be subject 
to a fine not less than one thousand dollars nor more than 
twenty thousand dollars for each offense; and it shall be unlaw-
ful for any person, persons or corporation to offer, grant or 
give or to solicit, accept or receive any rebate, concession or



ARMOUR PACKING CO. v. UNITED STATES. 71

209 U. S. Opinion of the Court.

discrimination in respect of the transportation of any property 
in interstate or foreign commerce by any common carrier 
subject to said act to regulate commerce and the acts amenda-
tory thereto whereby any such property shall by any device 
whatever be transported at a less rate than that named in the 
tariffs published and filed by such carrier, as is required by 
said act to regulate commerce and the acts amendatory thereto, 
or whereby any other advantage is given or discrimination 
is practiced. Every person or corporation who shall offer, 
grant, or give or solicit, accept or receive any such rebates, 
concessions, or discriminations shall be deemed guilty of a 
misdemeanor, and on conviction thereof shall be punished by 
a fine of not less than one thousand dollars nor more than 
twenty thousand dollars.”

In this act we find punishment by imprisonment abolished, 
and the shipper and carrier are placed upon the like footing, 
and it is made unlawful for any person or corporation to offer, 
grant, solicit, give, or to accept or receive, any rebate, con-
cession or discrimination in respect to transportation of prop-
erty in interstate or foreign commerce, whereby any such 
property shall, by any device whatever, be transported for a 
less rate than that published and filed by such carriers, or 
whereby any other advantage is given or discrimination 
practiced. And we find the word device disassociated from 
any such words as fraudulent conduct, scheme or contrivance, 
but the act seeks to reach all means and methods by which 
the unlawful preference of rebate, concession or discrimination 
is offered, granted, given or received. Had it been the inten-
tion of Congress to limit the obtaining of such preferences to 
fraudulent schemes or devices, or to those operating only by 
dishonest, underhanded methods, it would have been easy to 
have so provided in words that would be unmistakable in their 
meaning. A device need not be necessarily fraudulent; the 
term includes anything which is a plan or contrivance. Webster 
defines it to be “that which is devised or formed by design; a 

contrivance; an invention; a project,” etc.
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This act is not only to be read in the light of the previous 
legislation, but the purpose which Congress evidently had in 
mind in the passage of the law is also to be considered.

The views of this court, speaking through Mr. Justice White, 
in N. Y., New Haven & Hartford R. R. Co. v. Interstate Com-
merce Commission, 200 U. S. 361, 391, are apposite here:

“ It cannot be challenged that the great purpose of the act 
to regulate commerce, whilst seeking to prevent unjust and 
unreasonable rates, was to secure equality of rates as to all 
and to destroy favoritism, these last being accomplished by 
requiring the publication of tariffs and by prohibiting secret 
departures from such tariffs, and forbidding rebates, prefer-
ences, and all other forms of undue discrimination. To this 
extent and for these purposes the statute was remedial and 
is, therefore, entitled to receive that interpretation which rea-
sonably accomplishes the great public purpose which it was 
enacted to subserve. . . . The all-embracing prohibition 
against either directly or indirectly charging less than the 
published rates shows that the purpose of the statute was to 
make the prohibition applicable to every method of dealing 
by a carrier by which the forbidden result could be brought 
about. If the public purpose which the statute was intended 
to accomplish be borne in mind, its meaning becomes, if possi-
ble, clearer.”

The Elkins Act proceeded upon broad lines and was evi-
dently intended to effectuate the purpose of Congress to re-
quire that all shippers should be treated alike, and that the 
only rate charged to any shipper for the same service under 
the same conditions should be the one established, published 
and posted as required by law. It is not so much the particu-
lar form by which or the motive for which this purpose was 
accomplished, but the intention was to prohibit any and all 
means that might be resorted to to obtain or receive conces-
sions and rebates from the fixed rates, duly posted and pub-
lished.

It is next contended that there is no jurisdiction to prosecute
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the offense named, because the alleged offense, if any, was not 
committed in the Western District of Missouri, where the 
prosecution was had, but the same was complete in Kansas 
City in the State of Kansas; and it is contended in this con-
nection that if the act can be construed to include prosecu-
tions in other districts it is unconstitutional within the pro-
visions of the Sixth Amendment of the Constitution of the 
United States, which provides that the accused shall have 
the right to be tried by an impartial jury of the State and 
district wherein the crime shall have been committed. Art. Ill, 
§ 2, and Amendment VI.

As to the construction of the act, in addition to the section 
of the act above quoted, it is further provided in the Elkins 
law (32 Stat. 847) as to jurisdiction:

(Prosecution—Jurisdiction) “ Every violation of this section 
shall be prosecuted in any court of the United States having 
jurisdiction of crimes within the district in which such viola-
tion was committed or through which the transportation may 
have been conducted; and whenever the offense is begun in 
one jurisdiction and completed in another it may be dealt 
with, inquired of, tried, determined, and punished in either 
jurisdiction in the same manner as if the offense had been 
actually and wholly committed therein.”

In this case the indictment charges the actual transportation 
of the property from Kansas City, Kansas, to New York city, 
the course of transportation being through the Western Dis-
trict of Missouri, in which the prosecution was had.

We are not now concerned with the construction of the act 
in making provision for punishing the carrier or shipper for 
offering, granting or giving, or soliciting, accepting or receiv- 
mg, rebates, concessions, or discriminations, irrespective of 
actual transportation, for it is specifically made an offense to 
eceive any rebate or concession whereby any such property is 

by any device whatever transported at a less rate than that 
named, published and filed by the carrier; and jurisdiction is 
given to prosecute in any criminal court of the United States 
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in the district through which the transportation may have been 
conducted.

Having in view the offense charged in this case, we think 
it is clearly within the terms of the act making it penal to 
procure the actual transportation, by any of the means de-
nounced in the act, of goods at a less rate than that named 
in the tariffs. It is the purpose of the act to punish those who 
give or receive transportation, in the sense of actual carriage, 
at a concession from the published rates. Wherever such 
transportation is received, there the offense is to be deemed 
to have been committed. Why may this not be so? In this 
feature of the statute, the transportation being of the essence 
of the offense, when it takes place, whether in one district or 
another, whether at the beginning, at the end, or in the mid-
dle of the journey, it is equally and at all times committed.

Congress also embraced in § 1 of the Elkins Act offenses not 
depending upon actual transportation through districts; and 
as to the trial of such, it also made provisions in the venue 
section.

For the penal section is not only aimed at offenses whereby 
property is transported in interstate commerce at less than 
published rates, but in terms covers the offering, granting, 
giving, soliciting, accepting or receiving of rebates, conces-
sions or discriminations, “whereby any other advantage is 
given or discrimination is practiced” in respect of interstate 
transportation.

Congress doubtless had in mind that some of these offenses 
might be complete in a single district; some might be begun 
in one and completed in another; and those wherein transporta-
tion—actual carriage—was made an essential element might 
continue through several districts, and hence undertook to 
provide places for trial of any offense which might be com-
mitted against the provisions of the act. It is at least certain 
that these sections, construed together, make an offense of 
obtaining transportation at a concession from the published 
rate, which shall be triable in any district through which it
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is had. That is the offense of which the accused is charged 
in this case, and such is the district in which it was tried.

It is contended that the contrary was held in the case of 
Davis v. United States, 104 Fed. Rep. 136, decided in the Cir-
cuit Court of Appeals for the Sixth Circuit. In that case the 
prosecution was for false billing by the shipper, under § 10 
of the act of 1889, wherein the statute provided punishment 
for the offense in a single district, and it was there held that 
the crime was complete in the district in which the false bill-
ing was made and the goods delivered to the carrier for trans-
portation, and that its actual carriage was not an essential 
element of the offense; and that a prosecution in Texas for 
goods falsely billed and delivered to the carrier in Ohio could 
not be maintained.

Under the amended act, transportation, with a rebate, or 
at a concession from the established rates«, is made an offense 
as to the shipper as well as the carrier, thereby differentiating 
the Elkins Act from § 10 of the act of 1889 as construed in 
the Davis case. In the Davis case it was specifically said:

“Such transportation, may be through a number of dis-
tricts, but Congress has given jurisdiction for punishment of 
the crime in the district in which the offense is committed. 
It must have been in the contemplation of Congress that the 
fraudulent representations may be made in one place, and the 
transportation, in the sense of actual carriage, obtained as a 
result thereof, may be to a State or district remote from the 
place of delivery, and through a number of districts of the 
United States. If it was contemplated that the crime could 
only be committedxwhen the carriage contracted for was con-
cluded, quite a different provision would have been inserted 
than the one requiring punishment in the district where com-
mitted. Congress, in passing this act, and providing for the 
place of trial and punishment in a single district, evidently 
contemplated the consummation of the offense at the place 
where the goods are billed by the shipper and the delivery 
for transportation takes place.”
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But it is said this construction of the act is in violation of 
the Sixth Amendment of the Constitution of the United States, 
which requires crimes to be prosecuted and punished in the 
State or district where the same are committed, and that as 
the transportation was had, at least, in part in Kansas, the 
offense was there completed and could not be prosecuted else-
where. But the constitutional provision does not require the 
prosecution of the defendant in the district wherein he may 
reside at the time of the commission of the offense, or where 
he may happen to be at that time, provided he is prosecuted 
where the offense is committed. The constitutional require-
ment is as to the locality of the offense and not the personal 
presence of the offender. In re Palliser, 136 U. S. 257, 265; 
Burton v. United States, 202 U. S. 344, 387. This doctrine 
finds illustration in PallisePs case, supra, in which a person 
was prosecuted in Connecticut for mailing a letter in New 
York, addressed to the postmaster in the former State, to 
induce him to violate his official duty, and it was therein 
argued that the offense was complete in New York when the 
letter was mailed, and that only in the New York district 
could the prosecution be constitutionally had; but this court, 
speaking through Mr. Justice Gray, said: “There can be no 
doubt at all, if any offense was committed in New York, the 
offense was continuing to be committed when the letter reached 
the postmaster in Connecticut.”

In that case the offender had done no act out of New York 
and the acts performed by him were complete when the letter 
was delivered at the post office in that State, but this court 
held the crime to be a continuing one. We think the doctrine 
for stronger reason applies in the present case, for transporta-
tion is an essential element of the offense, and, as we have 
said, transportation equally takes place over any and all of 
the traveled route, and during transportation the crime is 
being constantly committed. It does not follow from this 
view of the character of the offense that a single transporta-
tion of goods can be made the basis of repeated separate
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criminal charges in each of the districts through which the 
transportation at an illegal rate is had. Take the present case. 
The charge is of a single, continuous carriage from Kansas 
City to New York at a concession from the legal rate for the 
part of the carriage between the Mississippi River and New 
York of 12 cents for each 100 pounds so transported. This 
is a single, continuing offense, not a series of offenses, although 
it is continuously committed in each district through which 
the transportation is received at the prohibited rate.

To say that this construction may work serious hardship 
in permitting prosecutions in places distant from the home 
and remote from the vicinage of the accused is to state an 
objection to the policy of the law, not to the power of Con-
gress to pass it. Hyde v. Shine, 199 U. S. 62, 78. But this is 
a large country, and the offense under consideration is one 
which may be constantly committed through its length and 
breadth. This situation arises from modern facilities for trans-
portation and intercommunication in interstate transportation, 
and considerations of convenience and hardship, while they 
may appeal to the legislative branch of the Government, will 
not prevent Congress from exercising its constitutional power 
in the management and control of interstate commerce. We 
think there was jurisdiction to prosecute for the offense charged 
within the Western District of Missouri.

It is further contended by petitioners that the statutes have 
no application to a shipment on a through bill of lading from 
an interior point in the United States to a foreign port. It is 
alleged that thè Elkins law refers to the original Interstate 
Commerce Act, and that its terms do not include such ship-
ments. Analyzing the first section of the act (24 Stat. 379), 
it is said that it applies to the following kinds of commerce : 
(a) interstate commerce; (b) commerce between the United 
States and an adjacent foreign country; (c) commerce between 
places in the United States passing through a foreign country; 
(<0 commerce from the United States to a foreign country, 
only while being transported to a point of transhipment;
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(e) commerce from a foreign country to points in the United 
States, but only while being carried from port of entry either 
in the United States or an adjacent foreign country. And, it 
is contended, that § 6, as amended (25 Stat. 855), does not 
require the filing of through export tariffs.

The purpose of Congress to embrace the whole field of inter-
state commerce is made apparent by the exclusion only of 
wholly domestic commerce in the last clause of section one of 
the original act of 1887, and in the declaration of the scope and 
purpose of the act declared in its title. Texas & Pacific Ry. 
Co. v. Interstate Commerce Commission, 162 U. S. 197, 211. 
There is no attempt in the language of the act to exempt such 
foreign commerce as is carried on a through bill of lading; 
on the contrary, the act in terms applies to the transportation 
of property shipped from any place in the United States to a 
foreign country and carried from such place to a port of tran-
shipment.

What reasonable ground is there for supposing that Con-
gress intended to exercise no control over such commerce if 
it happens to be billed through to the foreign port? Such 
construction would place such important commerce shipped 
in the United States to a port for transhipment abroad wholly 
outside the restrictions of the law, and enable shippers to 
withdraw such commerce from the regulations enforced against 
other interstate commerce by the expedient of a through bill 
of lading. Take the present case. The through rate is ob-
tained by adding the ocean rate to the inland rate. There is 
no contractual relation between the railroad carrier and the 
ocean carrier. The ocean rate is uncertain and variable, de-
pending upon time of sailing and available space. The ac-
commodation for ocean shipment was obtained by the shipper 
and by it made known to the inland carrier. We think the 
language of the statute, read in the light of the manifest pur-
pose of its passage, shows the intent of Congress to bring 
interstate commerce within the control of the provisions of 
the law up to the time of ocean shipment. This construction
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is reinforced by the broad provisions of § 6 of the act as to 
publishing schedules, showing rates, fares and charges, and 
filing the same with the Interstate Commerce Commission. 
That such rates, notwithstanding through bills of lading, were 
subject to the provisions of the act, was held, upon full con-
sideration, and rightfully, as we think, by the Interstate Com-
merce Commission. Re Tariffs v. Export and Import Traffic, 
101. C. C. Rep. 55.

It is contended that the act, as construed by the Circuit 
Court of Appeals, makes it conflict with Art. I, § 9, par. 5, 
of the Constitution, which provides: “No tax or duty shall 
be laid on articles exported from any State. No preference- 
shall be given by any regulation of commerce or revenue to 
the ports of one State over those of another; nor shall vessels 
bound to or from one State be obliged to enter, clear or pay 
duties in another.”

The petitioner contends that to permit a statute to have 
such application to articles intended for foreign export is to 
place a burden on the exercise of this right, because before the 
shipper can lawfully send his goods abroad and before the 
carrier can lawfully accept them there must be a compliance 
with the established rate on file with the Interstate Commerce 
Commission. This rate is subject only to be changed as pro-
vided by law; and this can be done without notice to the 
exporter and regardless of his power to comply with the legal 
rate and meet the competition at the seaport and the condi-
tions of foreign markets. These things, it is said place a dis-
tinct burden upon export trade, and therefore come within 
the constitutional prohibition. But it is to be observed that 
the Constitution provides for a burden only by the way of 
taxation or duty, and unless the alleged interference amounts 
to such taxation or duty it does not come within the constitu-
tional prohibition. Cornell v. Coyne, 192 U. S. 418.

The regulations of interstate commerce provided by the 
statute now under consideration are within the acknowledged 
power of Congress under the interstate commerce clause of 
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the Constitution. There is no attempt to levy duties on goods 
to be exported, and the mere incidental effect in the legal 
regulation of interstate commerce upon such exportations 
does not come within this constitutional prohibition.

Nor do we think there is any more force in the contention 
that this legislation amounts to a preference of ports of one 
State over those of another within the meaning of the con-
stitutional provision under consideration. This provision was 
intended to prevent legislation intended to give and having 
the effect of giving preference to the ports of one State over 
those of another State. It may be true that the regulation 
of interstate commerce by rail has the effect to give an ad-
vantage to commerce wholly by water and to ports which can 
be reached by means of inland navigation, but these are natural 
advantages and are not created by statutory law. The fact 
that regulation, within the acknowledged power of Congress 
to enact, may affect the ports of one State more than those of 
another cannot be construed as a violation of this constitu-
tional provision. South Carolina v. Georgia, 93 U. S. 4, 13; 
Pennsylvania v. Wheeling & Belmont Bridge Company, 18 How. 
421, 433.

It is strongly urged that there is nothing in the acts of 
Congress regulating interstate commerce which can render 
illegal the contract between the shipper and the railroad com-
pany covering the period from June to December, 1905. The 
contract, it is insisted, was at the legal, published and filed 
rate, and there is nothing in the law destroying the right of 
contract so essential to carrying on business such as the peti-
tioner was engaged in. But this contention loses sight of the 
central and controlling purpose of the law, which is to require 
all shippers to be treated alike, and but one rate to be charged 
for similar carriage of freight, and that the filed and published 
rate, equally known by and available to every shipper.

In the Elkins Act, Congress has made it a penal offense to 
give or receive transportation at less than the published rate. 
This rate can only be raised by ten days’ or lowered by three
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days’notice. Sec.-6, 25 Stat. 855. There is no provision ex-
cepting special contracts from the operation of the law. One 
rate is to be charged and that the one fixed and published in 
the manner pointed out in the statute, and subject to change 
in the only way open by the statute. There is no provision 
for the filing of contracts with shippers and no method of 
making them public defined in the statute. If the rates are 
subject to secret alteration by special agreement then the 
statute will fail of its purpose to establish a rate duly pub-
lished, known to all, and from which neither shipper nor 
carrier may depart.

It is said that if the carrier saw fit to change the published 
rate by contract the effect will be to make the rate available 
to all other shippers. But the law is not limited to giving 
equal rates by indirect and uncertain methods. It has pro-
vided for the establishing of one rate, to be filed' as provided, 
subject to change as provided, and that rate to be while in 
force the only legal rate. Any other construction of the stat-
ute opens the door to the possibility of the very abuses of 
unequal rates which it was the design of the statute to pro-
hibit and punish.

Nor do we find anything in the provisions of the statute 
inconsistent with this conclusion in the fact that the statute 
makes the rate as published or filed conclusive on the carrier. 
The carrier files and publishes the rate. It may well be con-
cluded by its own action. But neither shipper nor carrier may 
vary from the duly filed and published rate without incurring 
the penalty of the law.

It may be, as urged by petitioner, that this construction 
renders impossible the making of contracts for the future 
delivery of such merchandise as the petitioner deals in, and 
that the instability of the rate introduces a factor of uncer-
tainty, destructive of contract rights heretofore enjoyed in 
such property. This feature of the law, it is insisted, puts the 
s "pper in many kinds of trade at the mercy of the carrier, 
w o may arbitrarily change a rate, upon the faith of which 
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contracts have been entered into. But the right to make such 
regulations is inherent in the power of Congress to legislate 
respecting interstate commerce, and such considerations of 
inconvenience or hardship address themselves to the law- 
making branch of the Government. New Haven Railroad 
Company v. Interstate Commerce Commission, 200 U. S. 399. 
It may be that such contracts should be recognized, giving 
stability to rates for limited periods; that the contracts being 
filed and published, and the rate stipulated known and open 
to all, no injustice would be done. But, as we have said, such 
considerations address themselves to Congress, not to the 
courts. It is the province of the judiciary to enforce laws 
constitutionally enacted, not to make them to suit their own 
views of propriety or justice.

The statute being within the constitutional power of Con-
gress, and being in force when the contract was made, is read 
into the contract and becomes a part of it.

If the shipper sees fit to make a contract covering a definite 
period for a rate in force at the time he must be taken to have 
done so subject to the possible change of the published rate 
in the manner fixed by statute, to which he must conform 
or suffer the penalty fixed by law.

The right to charge other than the published rate because 
of a contract alleged to have provided for the rate in force at 
the time, but, owing to changed conditions, subsequently 
becoming inadequate to provide for the payment of the pub-
lished rate, was dealt with by this court in New Haven Rail-
road Co. v. Interstate Commerce Commission, 200 U. S. 361, 
where a contract for the purchase and carriage of coal at its 
inception produced the established rate to the carrier, which 
it subsequently failed to do. This court, speaking through 
Mr. Justice White, said:

“Further, as the prohibition of the interstate commerce 
act is ever operative, even if the facts established that at the 
particular time the contract was made, considering the then 
cost of coal and other proper items, the. net published tariff
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rates would have been realized by the Chesapeake and Ohio 
from the contract, which is not the case, it is apparent that 
the deliveries under the contract came under the prohibition 
of the statute whenever for any cause, such as the enhanced 
cost of coal at the mines, an increase in the cost of the ocean 
carriage, etc., the gross sum realized was not sufficient to net 
the Chesapeake and Ohio its published tariff of rates. This 
must be the case in order to give vitality to the prohibitions 
of the interstate commerce act against the acceptance at any 
time by a carrier of less than its published rates. We say this 
because we think it obvious that such prohibitions would be 
rendered wholly ineffective by deciding that a carrier may 
avoid those prohibitions by making a contract for the sale of 
a commodity stipulating for the payment of a fixed price in the 
future and thereby acquiring the power during the life of the 
contract to continue to execute it, although a violation of the 
act to regulate commerce might arise from doing so.”

It is alleged that the indictment is insufficient, in that it fails 
to set out the kind of device by which traffic was obtained, and 
of what the concession consisted, and how it was granted. 
Authorities are cited to the proposition that in statutory 
offenses every element must be distinctly charged and alleged. 
This court has frequently had occasion to hold that the accused 
is entitled to know the nature and cause of the accusation 
against him, and that a charge must be sufficiently definite 
to enable him to make his defense and avail himself of the 
record of conviction or acquittal for his protection against 
further prosecutions and to inform the court of the facts 
charged, so that it may decide as to their sufficiency in law 
to support a conviction, if one be had, and the elements of the 
offense must be set forth in the indictment with reasonable 
particularity of time, place and circumstances. And it is true 
n is not always sufficient to charge statutory offenses in the 
language of the statutes, and where the offense includes generic 
perms it is not sufficient that the indictment charge the offense 

the same generic terms, but it must state the particulars.
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United States v. Hess, 124 U. S. 483; Evans v. United States, 
153 U. S. 584. But an indictment which distinctly and clearly 
charges each and every element of the offense intended to be 
charged, and distinctly advises the defendant of what he is 
to meet at the trial, is sufficient.

And in Ledbetter v. United States, 170 U. S. 606, 612, Mr. 
Justice Brown, speaking for the court, said:

“Notwithstanding the cases above cited from our reports, 
the general rule still holds good that upon an indictment for 
a statutory offense the offense may be described in the words 
of the statute, and it is for the defendant to show that greater 
particularity is required by reason of the omission from the 
statute of some element of the offense.”

In the present case no objection was made to the indictment 
until after verdict by motion in arrest of judgment.

Had it been made by demurrer or motion and overruled it 
would not avail the defendant, in error proceedings, unless it 
appeared that the substantial rights of the accused were preju-
diced by the refusal to require a more specific statement of the 
particular mode in which the offense charged was committed. 
See Rev. Stat. U. S. § 1025; Connors v. United States, 158 U.S. 
408, 411.

There can be no doubt that the accused Was fully advised 
of and understood the precise facts which were alleged to be a 
violation of the statute.

As we interpret this law, it is intended, among other things, 
to prohibit and punish the receiving of a concession for the 
transportation of goods from the duly filed and published rate. 
Each and all of the elements of the offense, with allegations of 
time, place, kind of goods and name of carrier, are distinctly 
charged in the indictment, and include the fixing of the pub-
lished rate at 23 cents per 100 pounds; the changing of the rate 
and the new publication at 35 cents per 100 pounds; the knowl-
edge of this change on the part of the shipper, and the carnage 
of the goods over a described route at a concession of the differ-
ence between the published and the contract rate—all these
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facts being stated, the indictment is clearly sufficient. Whether 
it was necessary to charge actual knowledge of the change of 
rate on the shipper’s part is a question not involved in this case, 
as the indictment charges such knowledge, and the facts stipu-
lated show that the shipper knew of the establishing of the new 
rate when the goods described in the indictment were shipped.

It is again contended that the submission in the trial court 
of the question of whether there was a device to avoid the opera-
tion of the act and to obtain the transportation at the less rate, 
was prejudicial to the petitioners, as such issue was not within 
the agreed facts upon which the case was tried.

It is true, as we have held in another part of this opinion, 
that no device or contrivance, secret or fraudulent in its nature, 
is requisite to the commission of the offense outlined in the 
statute, and that any means by which transportation by a con-
cession from the established rate was had is sufficient to work 
a conviction. Hence this charge was not prejudicial to the peti-
tioner.

It is contended by the petitioner that there is nothing in the 
facts found in this case to show any intentional violation of 
the law; that on the contrary the petitioner believed itself to 
be within its legal rights in insisting upon the performance of 
its contract, and maintained in good faith that the Interstate 
Commerce Act did not and could not interfere with it, and that 
the statute had no application to a shipment of goods for ex-
portation in the manner shown in this case. While intent is in 
a certain sense essential to the commission of a crime, and in 
some classes of cases it is necessary to show moral turpitude 
in order to make out a crime, there is a class of cases within 
which we think the one under consideration falls, where pur-
posely doing a thing prohibited by statute may amount to an 
offense, although the act does not involve turpitude or moral 
Wrong, In this case the statutes provide it shall be penal to 
receive transportation of goods at less than the published rate. 
Whether shippers who pay a rate under the honest belief that 
lt is the lawfully established rate, when in fact it is not, are 
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liable under the statute because of a duty resting on them to 
inform themselves as to the existence of the elements essential 
to establish a rate as required by law, is a question not decided 
because not arising on this record. The stipulated facts show 
that the shippers had knowledge of the rates published and 
shipped the goods under a contention of their legal right so to 
do. This was all the knowledge or guilty intent that the act 
required. 1 Bish. Cr. Law (5th ed.), § 343. A mistake of law as 
to the right to ship under the contract after the change of rate 
is unavailing upon well-settled principles. Reynolds v. United 
States, 98 U. S. 145.

Finding no error in the judgments of the Circuit Court of 
Appeals, the same are

Affirmed.

Mr . Just ice  Mood y  took no part in the disposition of this 
case.

Mr . Just ice  Bre we r  dissenting: I dissent from the opinion 
and judgment in this case, and, without noticing other objec-
tions, I rest that dissent upon this single ground: On June 17, 
1905, the Burlington Railway Company made a contract with 
the petitioner, the Armour Packing Company, for the transpor-
tation of certain products from Kansas City, Kansas, to New 
York, this contract to remain in force until December 31, 1905. 
No objection is made to the reasonableness of this contract or 
the rates named. The time during which it was to run was 
brief, less than seven months, and but for the legislation of 
Congress there would be no question of its validity, or that it 
could be enforced without subjecting either party thereto to 
any liability, civil or criminal. On August 6 the Burlington 
Company and its connecting carriers filed with the Interstate 
Commerce Commission an amendment to their tariffs, whic 
was duly posted and published, and by which the rate from 
Kansas City, Kansas, to New York was increased.

On August 17,1905, the Armour Packing Company delivere
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to the Burlington Company, under its contract, sixty-seven 
tierces of oleo oil for transportation to New York. The railway 
company accepted the shipment, issued a through bill of lading 
and received pay upon the basis of the rates fixed by the con-
tract of June 17. Now, because the packing company insisted 
upon compliance by the railway company with its contract of 
transportation—and the railway company (recognizing the 
binding force of the contract) accepted the transportation and 
received payment at the rates named therein—the packing 
company is adjudged a criminal and fined the sum of $15,000.

I want to emphasize this matter. The railway company and 
the packing company entered into a fair and reasonable con-
tract for transportation. Independently of the statute, it was 
valid in all respects, and could have been enforced by the pack-
ing company against the railway company, but according to 
the ruling of the court the railway company was authorized 
arbitrarily to break the contract, raise the amount to be paid 
for transportation—thus unsettling the business of the shipper, 
even it may be to the extent of wholly destroying it. Sustain-
ing under those circumstances the power of the carrier and 
punishing the shipper shocks my sense of justice, and I cannot 
impute to Congress an intent by its legislation to make possible 
such a result.

It has been one of the boasts of our jurisprudence that it 
upholds the sacredness of contracts. By constitutional pro-
vision a State is estopped from passing a law impairing the 
obligation of a contract, and again and again has this court 
stricken down legislation having such effect. While there is 
no such restriction upon the power of Congress, yet Congress 
has in this case broken no contract. It has simply, as held by 
the court, given permission to a carrier, arbitrarily and without 
inquiry or decision by any tribunal, to repudiate its contract.

Again, we have held that in “enacting the statutes estab- 
ishing the Interstate Commerce Commission the purpose of 
Congress was to facilitate and promote commerce.” Texas & 
Padfic Railway v. Interstate Commerce Commission, 162 U. S.
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197, 198. But to deny to parties the power of agreeing upon 
rates of transportation for a reasonable time tends to destroy 
and not promote commerce. One of the conditions of success-
ful business—one of the things which induces new industries— 
is the ability to provide in advance for certainty of expendi-
tures, including among them the cost of transportation. Who 
will engage in any new enterprise or invest money in a manu-
facturing industry when he knows that he cannot make a defi-
nite contract for rates of transportation to and from his factory, 
but is advised that whatever contract he makes may, at the 
whim of the carrier, upon ten days’ notice, be set aside and a 
higher rate imposed?

Further, it seems to be implied that Congress has given ex-
press authority to the carrier to raise its rates, but this is not 
so. The single provision is that it shall not raise its rates with-
out giving ten days’ notice. It is a limitation upon power 
instead of a grant of authority.

It may be said that the remedy of the shipper is to pay the 
increased rates and then sue the carrier for the excess. But 
upon what ground can such an action be maintained? If the 
contract is no longer valid, if it has been destroyed by the mere 
action of the carrier in publishing a new tariff, and the rates 
of the latter are in themselves reasonable, although in excess 
of the contract provisions, how can a shipper recover damages? 
The contract is gone, has ceased to be valid, the new rates are 
reasonable, and the shipper must abide by the consequences 
of the arbitrary act of the carrier.

But, it may be said, that prescribing the limitation of ten 
days’ notice of an increase in rates is an implied authority to 
the carrier to make such a raise, providing the new rates are 
reasonable. To my mind it seems more in accordance with the 
spirit and purpose of the Interstate Commerce Act to hold that, 
there being no express authority given to raise rates, the fact 
that the railway company has made a contract to operate for 
a reasonable time should be construed as an inhibition upon its 
right to make such a raise, and that the rates as fixed by its
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contract should continue for all shippers until the termination 
of the period named therein.

Obviously, from the tone of the opinion of the court the wrong 
done to the shipper is recognized, and the argument is only 
that the responsibility for the wrong rests upon Congress. In 
other words, the court has unloaded upon Congress the injustice 
which the construction placed by it upon the statute accom-
plishes. To my mind a better way would be to enforce the con-
tract and thus secure justice in this case, leaving to Congress 
the enactment of additional legislation, if deemed necessary, 
to prevent the possibilities of secret arrangements between 
carrier and shipper.

I am authorized to say that the Chief Justice and Mr. Jus-
tice Peckham concur in this dissent. They are also of the 
opinion that the trial court, the District Court of the Western 
District of Missouri, had no jurisdiction of the alleged offense, 
but that such jurisdiction was vested in the District Court of 
Kansas, holding that when goods are delivered to the carrier, 
and the shipper has solicited, accepted or received any rebate, 
concession or discrimination from such carrier, “in respect 
to the transportation” of the goods, the crime is then complete, 
at least so far as regards the shipper, and it cannot be made 
a continuing crime in each district through which the goods 
pass in their transportation. The Constitution has made pro-
vision for the venue of criminal actions or prosecutions, and 
their nature cannot be altered by legislative enactment, so as 
to embrace the whole country in one vast district. A provision 
in a statute of this nature by which it is possible to find an 
indictment and to have a trial at the most remote point from 
the actual commission of the offense, ought not to be approved 
as a compliance with the Constitution.



90

209 V. 8.

OCTOBER TERM, 1907.

Opinion of the Court.

CHICAGO, BURLINGTON AND QUINCY RAILWAY COM-
PANY, PETITIONER, v. UNITED STATES.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE EIGHTH

CIRCUIT.

No. 552. Submitted January 22, 1908.—Decided March 16, 1908.

Decided on the authority of Armour Packing Company v. United States, 
ante, p. 56.

The  facts are stated in the opinion.

Mr. Frank Hagerman, Mr. J. C. Cowin, Mr. A. R. Urion, 
Mr. Henry Veeder and Mr. M. W. Borders for petitioners.

The Attorney General, Mr. Milton D. Purdy, Assistant to the 
Attorney General, and Mr. A. S. Van Valkenburgh, United 
States Attorney, for the United States.

Mr . Just ice  Day  delivered the opinion of the court.

The counsel for the petitioner and the Solicitor General for 
the United States having filed a stipulation in writing in this 
cause, agreeing to abide the result of the Packing Company 
cases just decided (Nos. 467, 468, 469 and 470), it is hereby 
ordered that the judgment of the Circuit Court of Appeals in 
this case be

Affirmed.

Mr . Jus tice  Mood y  took no part in the disposition of this 
case.

Mr . Justic e Brew er ’s dissent in Armour Packing Co. v. 
United States, ante, p. 56, applied also to this case.
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ERROR TO THE SUPREME COURT OF THE PHILIPPINE ISLANDS.

No. 147. Submitted January 29, 1908.—Decided March 23, 1908.

Under the Treaty of Paris of 1898, between the United States and Spain, 
a Spanish resident of the Philippine Islands, who left there in May, 
1899, without making any declaration of intention to preserve his alle-
giance to Spain and remained away until after the expiration of eighteen 
months after the ratification of the treaty continued to be a Spaniard, 
and did not, even though he intended to return, become a citizen of the 
islands under the new sovereignty, and therefore is not eligible to admis-
sion to practice at the bar under the rules established by the military 
and civil authorities of the Philippine Islands.

The laws applicable to other foreigners referred to in Article XIX of the 
treaty referred not to Spanish laws but to the laws to be enacted by the 
new sovereignty. Spaniards only became foreigners after the cession.

The right to practice law is not property within the protection of Article VII 
of the treaty.

1 Philippine Rep. 88, affirmed.

Pla int iff  in error applied to the Supreme Court of the 
Philippine Islands in February, 1901, to be admitted to prac-
tice law in the Philippine courts. His petition was supported 
by various certificates as to professional qualifications and 
good character, and set forth that petitioner was a graduate 
of the University of Manila; and practiced law in the Philip-
pine Islands from 1892 until the cessation of the Spanish courts; 

that he is of good character, and has not been inscribed in 
the record of Spanish nationality, in consequence whereof I 
have lost this, in accordance with the provisions of the Treaty 
of Paris, and therefore I am neither a subject nor citizen of 
any foreign government, and consequently, in my opinion, 
have the condition required by General Order No. 29, July 19, 
1899, of the United States Military Government in these is- 
ands for continuing the practice of my profession.”

uly 27,1901, the petition was denied by the Supreme Court, 
without opinion, on the ground that the applicant “does not
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possess the political qualifications required by law for the prac-
tice of his profession in the Philippine Archipelago.”

Plaintiff subsequently filed a petition for rehearing, accom-
panied by additional certificates and affidavits as to his pro-
fessional and personal reputation. In this petition he claimed 
to be entitled to practice his profession under Article IX of the 
Treaty of Paris and under § 13 of the Code of Civil Procedure, 
which had been enacted since the date of his first petition.

The petition for rehearing was denied by the court in an opin-
ion rendered by the Chief Justice, 1 Philippine Rep. 88, which 
held that petitioner had not lost his Spanish nationality, but 
was a Spanish subject upon an equal footing with other foreign 
residents who were not entitled to practice the legal profession 
under the law, either prior or subsequent to the Treaty of 
Paris.

In January, 1906, plaintiff in error presented to the court 
the following motion:

“Appears Juan Garcia Bosque and asks that the Honorable 
Supreme Court be pleased to declare that the petitioner has 
a right to practice as an attorney at law in the Philippines be-
fore all courts. This motion is founded upon the accompanying 
affidavit.”

The affidavit referred to stated that the affiant, on April 10, 
1899, and for eight years immediately prior thereto, had prac-
ticed law continuously before the courts of the islands. The 
Supreme Court overruled the motion, and thereupon plaintiff 
sued out this writ of error.

Mt . Edgar W. Camp for plaintiff in error:
The qualifying clause, in the Treaty of Paris, “being sub-

ject in respect thereof to such laws as are applicable to other 
foreigners,” is not conclusive against the right to continue the 
practice of his profession as claimed by plaintiff in error, be-
cause, first, there is nothing in the context of the article 
quoted nor elsewhere in the treaty to warrant such a construc-
tion; secondly, because no such intention is to be imputed to
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the framers of the treaty, for it were wholly unnecessary to 
specify rights which any and all foreigners enjoy, and wholly 
unjust to reduce to naught by the mere stroke of a pen all the 
rights incident to citizenship created under the flag of the for-
mer sovereign; and, lastly, even though such a construction 
be admissible there existed at the time of the ratification of 
the treaty no law disqualifying foreigners from becoming 
members of the bar in the Philippine Islands. Plan of Studies 
(Plan de Estudios) of 1836; Royal Decree of July 26, 1853; 
Vol. 5, Diccionario de Alcubilla, p. 423; Same, Vol. 6, p. 798; 
Vol. 1, Diccionario de Berriz (1888), p. 1341; Diccionario de 
Alcubilla, p. 873, (Vol. 6); Vol. 3, p. 348; Vol. 5, p. 428; Vol. 3, 
p. 357; Vol. 2, p. 566.

The Supreme Court of the Philippines has neither power, 
jurisdiction nor authority to render in any proceeding had in 
this matter, a decision the effect of which would be to deprive 
plaintiff in error of the right to practice his profession. Sec-
tions 21 to 25 of the Code specify the only grounds upon and 
the only manner in which a lawyer may be deprived of the 
right to practice his profession. As well might the Philippine 
Supreme Court have declared that plaintiff in error was dis-
qualified to practice because he professed a certain religious 
belief as to have assigned the reasons it did for such alleged 
disqualification. There can, therefore, be no question of res 
ad judicata herein.

The right of plaintiff in error to practice his profession is a 
vested right of which he may be deprived only by due process 
of law. For the proper exercise and enjoyment of this right 
the recognition by the Insular Supreme Court, in the manner 
and form herein prayed, is essential. Cummings v. State of 
Missouri, 4 Wall. 356; Ex parte Garland, 4 Wall. 366; Ely’s Ad-
ministrator v. United States, 171 U. S. 220-223; Smith v. Uni-
ted States, 10 Peters, 330; Soulard v. United States, 4 Peters, 
511, Strother v. Lucas, 12 Peters, 411; Bryan v. Mennett, 113 
|| S. 179.

And in Article VIII (2nd par.) of the Treaty of Paris is 
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found an express declaration that the relinquishment or ces-
sion of sovereignty “cannot in any respect impair the prop-
erty or rights which by laws belong to the peaceful possession 
of property of all kinds ... of private individuals of 
whatsoever nationality such individuals may be.”

The Solicitor General for United States:
Plaintiff in error did not become a citizen of the Philippine 

Islands under the new sovereignty, but continued to remain a 
Spaniard. His Spanish nationality could only be lost by 
continuous residence in the islands and failure to declare his 
intention of retaining it within the time specified (Art. IX, 
Treaty of Paris, 30 Stat. 1754). He was absent from the 
islands during the whole of the period allowed for making such 
declarations, and remained away for more than a year and a 
half. It makes no difference that he intended to return; it 
was not necessary in order to retain his Spanish nationality 
that he should remain away permanently.

As a Spaniard, he is not entitled to practice law in the Philip-
pines. Under the Spanish law foreigners were not allowed 
to practice the legal profession in Spain and her colomes. 
Royal Order of July 26, 1853; Diccionario de Alcubilla, Vol. 5, 
p. 423; Law of Public Instruction, Art. 96, id., Vol. 6, p. 798; 
decree of February 6, 1869, Alcubilla, Vol. 6, p. 873; Art. 25, 
Constitution of 1869; Art. 27, Civil Code of Spain; Royal Or-
ders of October 10, 11, 1879, Alcubilla, Vol. 6, pp. 1135-1136. 
That point is immaterial, however, because the provision in 
Article IX of the Treaty of Paris that Spanish subjects in the 
Philippines shall have the right to carry on their professions, 
etc., subject to “such laws as are applicable to other for-
eigners” refers to the laws enacted by the new sovereignty. 
Spaniards were not “foreigners” at the time of the treaty, 
but only became so after the cession of the islands, and it is 
evident that the words meant such laws as shall be applicable 
to other foreigners.

Under the laws and regulations on the subject, put in force
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in the Philippines first by the military and then by the civil 
authorities, plaintiff is not entitled to the privilege which he 
seeks. General Orders, No. 29, series of 1899, §§ 2-6; Philip-
pine Code of Civ. Pro., §§ 13, 15, 19; 1 Pub. Laws, p. 378. 
The explicit reservation as to aliens runs through all the laws 
and regulations, making it clear that the intention was and 
had been from the first to require all members of the bar to 
be either citizens of the United States or those enjoying the 
status of natives of the Philippines, and to exclude all foreigners 
from the legal profession in the islands.

The effect of the decision of the Philippine court was not to 
deprive plaintiff of the right to practice his profession. The 
privilege ceased by virtue of the stipulations of the treaty of 
Paris and the subsequent laws and regulations of the new 
sovereignty. Those sections of the Code which prescribe the 
grounds upon which a lawyer may be deprived of the right to 
practice relate to the removal or suspension from the bar of 
attorneys already practicing, and have no application to the 
case of one who has been denied admission to practice at all.

The right claimed by plaintiff is not a vested or property 
right. Ex parte Garland, 4 Wall. 333; Bradwell v. United 
States, 16 Wall. 130; Languille v. State, 4 Tex. App. 312; 
State v. Gazley, 5 Ohio, 14; Cohen v. Wright, 22 California, 293; 
Sprayberry v. Atlanta, 13 S. E. Rep. 197. The property rights 
intended to be protected by the stipulation in the eighth arti-
cle of the Treaty of Paris do not relate to the rights connected 
with trades and professions. As to definition of propiedad, 
used in the Spanish text of the treaty; see 4 Escriche, 736.

Mr . Chief  Jus tic e Fulle r , after making the foregoing 
statement, delivered the opinion of the court.

Plaintiff in error contends: (1) That his right to practice 
kw in the Philippine Islands was expressly guaranteed by 

tide IX of the Treaty of Paris and recognized by § 13
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of the Philippine Code of Civil Procedure; (2) That the Supreme 
Court of the Philippine Islands had no power, jurisdiction or 
authority to deny or deprive a lawyer of his right to practice 
his profession, except for the reasons and in the manner pro-
vided in the Civil Code; (3) That plaintiff in error’s right so 
to practice was a vested right, of which he could be deprived 
only by due process of law.

Article IX of the Treaty of Paris, 30 Stat. 1754, provided:
“ Spanish subjects, natives of the peninsula, residing in the 

territory over which Spain by the present treaty relinquishes 
or cedes her sovereignty, may remain in such territory or may 
remove therefrom, retaining in either event all their rights 
of property, including the right to sell or dispose of such prop-
erty or of its proceeds; and they shall also have the right to 
carry on their industry, commerce and professions, being sub-
ject in respect thereof to such laws as are applicable to other 
foreigners. In case they remain in the territory they may 
preserve their allegiance to the crown of Spain by making, 
before a court of record, within a year from the date of the • 
exchange of ratifications of this treaty, a declaration of their 
decision to preserve such allegiance; in default of which dec-
laration they shall be held to have renounced it and to have 
adopted the nationality of the territory in which they may 
reside.

“The civil rights and political status of the native inhabi-
tants of the territories hereby ceded to the United States shall 
be determined by the Congress.”

The record shows that plaintiff in error left the Philippines 
for Europe on May 30, 1899, and remained away until Jan-
uary 11, 1901. In the affidavit accompanying his petition for 
rehearing he states that the reasons for his departure from the 
islands were the unsettled conditions prevailing there and the 
state of his health; that while abroad he lived in France and 
Spain, residing for the most part in Barcelona; that he did not 
return sooner to the Philippines because of newspaper reports 
as to personal unsafety in Manilla. In his first petition he
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claims to have lost his Spanish nationality because he had not 
made the necessary declaration of intention to preserve his 
allegiance to Spain, but that requirement was meant only for 
those who remained in the territory, and was not necessary 
in his case, since he removed from the islands.

In the opinion of the Philippine Supreme Court he carried 
his Spanish nationality with him on his departure, and it 
could only be lost by continuous residence in the islands and 
failure to declare his intention of retaining it within the time 
specified. But plaintiff was absent from the Philippines during 
the whole of the period allowed for making such declaration, and 
remained away several months after its expiration. It follows 
that he did not become a citizen of the islands under the new 
sovereignty, but that he continued to remain a Spaniard. 
The fact that he intended to return does not affect this conclu-
sion. It was not necessary in order to retain his Spanish 
nationality that he should remain away permanently, and he 
was absent for more than a year and a half.

The question whether aliens were permitted to practice law 
in Spain and her colonies is elaborately argued, but it is quite 
unnecessary to pass upon it, since it is manifest that the words 
in Article IX of the treaty, “such laws as are applicable to 
other foreigners,” referred not to the Spanish law, but to the 
laws enacted by the new sovereignty. Spaniards only became 

foreigners” after the cession of the islands, and it is obvious 
that the words meant such laws as shall be applicable to other 
foreigners.

We think it evident that plaintiff under the laws and regu-
lations on the subject put in force in the Philippines, first by 
the military and then by the civil authorities, was not entitled 
to the privilege which he sought.

On July 19, 1899, the military governor promulgated, in 
respect to the admission of lawyers, certain regulations, known 

“General Orders, No. 29, Series of 1899,” § 2 of which pro-
vides as follows:

Any resident of the Philippine Islands, not a subject or 
vol . ccix—7



98 OCTOBER TERM, 1907.

Opinion of the Court. 209 U. S.

citizen of any foreign government, of the age of 23 years, of good 
moral character, and who possesses the necessary qualifications 
of learning and ability, is entitled to admission as attorney 
and counselor in all of the courts of these islands.”

By § 3 every applicant is required to produce satisfac-
tory testimonials of good moral character and to undergo 
a strict examination in open court by the justices of the Su-
preme Court. If upon examination he is found qualified he 
shall be admitted to practice in all the courts of the Philippine 
Islands, and a certificate of the record of the court’s order to 
that effect shall be given him, which certificate shall be his 
license. (Sec. 4.) Section 5 is as follows:

“ Every resident of these islands, not a citizen or subject of 
any foreign government, who has been admitted to practice 
law in the Supreme Court of the United States, or in any Cir-
cuit Court of Appeals, Circuit Court or District Court thereof, 
or in the highest court of any State or Territory of the Uni-
ted States, may be admitted to practice in the courts of these 
islands upon the production of his license. Likewise all persons 
duly accredited as lawyers in the Philippine Islands on the 
31st day of January, 1899, who are residents of said islands, 
and not subjects or citizens of another government, may be ad-
mitted as attorneys and counselors in all the courts of the 
islands: Provided, that all applicants under this section shall 
furnish satisfactory evidence of good moral character and pro-
fessional standing and take the prescribed oath: And provided 
further, That the court may, if it deems advisable, examine 
the applicant as to his qualifications.”

Every person upon admission must take an oath of alle-
giance to the United States. (Sec. 6.)

It is conceded that plaintiff did not become a member of 
the bar under the provisions of this law.

General Orders, No. 29, was followed by Act No. 190 of the 
Philippine Commission, being the Code of Civil Procedure for 
the Philippine Islands (1 Pub. Laws, p. 378), § 13 of which is 
as follows:
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“The following persons, if not specially declared ineligible, 
are entitled to practice law in the courts of the Philippine 
Islands:

“1. Those who have been duly licensed under the laws and 
orders of the islands under the sovereignty of Spain or of the 
United States and are in good and regular standing as mem-
bers of the bar of the Philippine Islands at the time of the adop-
tion of this code.

“2. Those who are hereafter licensed in the manner herein 
prescribed.”

It will be perceived that the applicants must be “in good 
and regular standing as members of the bar of the Philippine 
Islands at the time of the adoption of this code.” This descrip-
tion does not apply to plaintiff in error. The Civil Code was 
enacted August 7, 1901, to take effect September 1, 1901. He 
had been denied permission to practice law by the Supreme 
Court of the Philippines on July 27, 1901, upon the ground 
that he did not possess the political qualifications required 
by law. He was not, therefore, at the date of the adoption of 
the code in good and regular standing as a member of the bar.

It is true § 13 declares “ those who have been duly licensed 
under the laws and orders of the islands, under the sovereignty 
of Spain,” etc., are entitled to practice law, but that applies 
only to persons “not specially declared ineligible,” and plain-
tiff in error was declared ineligible because a citizen or sub-
ject of a foreign government.

Reference may well be made in this connection to § 14 of 
the act, which reads:

Any resident of the Philippine Islands, not a subject or citi-
zen of any foreign government, of the age of twenty-three years, 
of good moral character, and who possesses the necessary 
qualifications of learning and ability, is entitled to admission 
as a member of the bar of the islands and to practice as such 
m all their courts.”
^Section 19 provides for the admission without examination 

any resident, not a citizen or subject of any foreign government,
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who has been admitted to practice in any of the courts of the 
United States.

It seems clear from the provisions of General Orders, No. 29, 
and of the code, that the intention was, and has been from the 
first, to require all members of the bar to be either citizens 
of the United States or those enjoying the status of natives 
of the Philippines, and to exclude all foreigners from the legal 
profession in the islands.

If it be conceded that plaintiff in error possessed the privilege 
of practicing his profession in the islands at the time Spain 
surrendered her sovereignty over them, the enjoyment of that 
privilege ceased by virtue of the stipulations of the Treaty of 
Paris and the subsequent laws and regulations of the new 
sovereignty inconsistent therewith; and the effect of the de-
cision in the present instance was not to deprive plaintiff in 
error of that privilege. Counsel for plaintiff in error cite va-
rious sections of the code which prescribe the grounds upon 
which a lawyer may be deprived of the right to practice, but 
they relate to the removal or suspension from the bar of at-
torneys already practicing, and have no application to the case 
of one who has been denied admission to practice at all.

The eighth article of the Treaty of Paris declares that the 
cession of sovereignty “ cannot in any respect impair the prop-
erty rights which by law belong to the peaceful possession of 
property of all kinds,” etc., but that stipulation does not re-
late to the rights connected with trades and professions. The 
word “propiedad” used in the Spanish text is defined by 
Escriche as the right to enjoy and dispose freely of one’s things 
in so far as the laws do not prohibit it. 4 Escriche, 736. The 
same word appears in Article IX, providing that Spanish sub-
jects may retain, whether they remain or remove from the 
territory, “ all their rights of property, including the right to 
sell or dispose of such property or of its proceeds.” Clearly the 
right to practice law was not referred to as “property” there, 
and they are followed by the words “ and they shall also have 
the right to carry on their industry, commerce and professions,
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being subject in respect thereof to such laws as are applicable 
to other foreigners.”

We concur with the conclusions of the Supreme Court of 
the Philippines, and its judgment is

Affirmed.

HALLOWELL v. UNITED STATES.

CERTIFICATE FROM THE CIRCUIT COURT OF APPEALS FOR THE

EIGHTH CIRCUIT.

No. 175. Argued March 12, 1908.—Decided March 23, 1908.

The authority given by § 6 of the Judiciary Act of March 3, 1891, 26 Stat. 
826, to the Circuit Court of Appeals, to certify propositions of law to 
this court, cannot be used for the purpose of sending to this court the 
whole case for its consideration and decision. A certificate which does 
not set forth the propositions of law, clearly stated, which may be an-
swered without reference to all the facts, but which sets forth mixed 
questions of law and fact requiring this court to construe acts of Con-
gress, and, in the light of all the testimony, to determine what should 
be the judgment of the lower court, is defective and must be dismissed. 
C., B. & Q. Ry, Co. v. Williams, 205 U. S. 444, 454.

This  case is here upon certified questions by the judges of 
the Circuit Court of Appeals.

The certified questions and the statement of the case which 
precedes them are as follows:

“The indictment was returned November 16, 1905, and 
charged that the defendant, on August 1, 1905, in the District 
of Nebraska, introduced whiskey and. other intoxicating liquors 
into the Indian country, ‘to wit, into and upon the Omaha 
Indian Reservation, a reservation set apart for the exclusive 
use and benefit of certain tribes of the Omaha Indians.’ The 
defendant entered a plea of not guilty and the case was sub- 
nntted to a jury upon the following agreed statement:
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“ ‘That the defendant, Simeon Hallowell, an Omaha Indian, 
is and was on the first day of August, 1905, an allottee of land 
granted to him on the Omaha Indian Reservation, in Thurston 
County, Nebraska; that the allotment so made to him was 
made under the provisions of the act of Congress of August 7, 
1882 (22 Stat. 341); that the first or trust patent was issued 
to him in the year 1884, and that the twenty-five year period 
of the trust limitation has not yet expired; and that the fee 
title of the allotment so made to him is still held by the United 
States.

“ ‘ That the defendant, Simeon Hallowell, on the first of 
August, 1905, procured at a point outside the said reservation 
one-half gallon of whiskey which he took to his home, which 
was within the limits of the Omaha Indian Reservation, and 
upon an allotment which he had inherited and which allot-
ment was made under the provisions of the act of Congress, 
of August 7,1882, and the title of which is held by the Govern-
ment as the twenty-five year trust period has not expired. 
That he took the said whiskey into and upon this allotment 
for the purpose of drinking and using the same himself, and 
that he did drink said whiskey and did give some of it to his 
friends or visitors to drink.

“ 1 That the said Omaha Indian Reservation has been allotted 
practically in whole and that many of the allotments of de-
ceased Omaha Indians have been sold to white people, under 
the provisions of the act of Congress of May 27, 1902 (32 Stat. 
245, 275); that within the original boundary limits of the 
Omaha Indian Reservation there are many tracts of land 
that have been sold, under the provisions of said act, to white 
persons who are the sole owners thereof, and that the full tit e 
to such lands has passed to the purchaser, the same as i a 
final patent without restriction upon alienation had been 

issued to the allottee.
“ ‘ That all of the Omaha Indians who were living in t e 

year 1884, and by law entitled to allotments, received them.
“ ‘That the Omaha Indian Reservation is within an a
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physical part of the organized territory of the State of Ne-
braska, as are also the allotments herein referred to, into and 
upon which the said defendant took said whiskey. That the 
Omaha Indians exercise the rights of citizenship, and partici-
pate in the County and State government extending over the 
said Omaha Indian Reservation, and over and upon the allot-
ments herein referred to. That the defendant, Simeon Hal-
lowell, has been on frequent occasions a Judge and Clerk of 
election, a Justice of the Peace, an Assessor, and a Director 
of the public school district in which he lives. That Omaha 
Indians have taken part in the State and County govern-
ment, extending over the reservation, and have held the fol-
lowing offices in said County of Thurston, State of Nebraska: 
County Coroner, County Attorney, County Judge, Justice of the 
Peace, Constable, Road Overseer, Election officers, and have 
also served as jurors in the county and district courts. De-
fendant is self-supporting as are most of said Indians. Some 
of them are engaged in business and most of them engaged in 
farming.’

“Over the defendant’s objection that the matters recited 
in the agreed statement did not constitute or show an offense 
against laws of the United States, the court instructed the jury 
that, if the matters so recited were true, the defendant was 
guilty of the offense charged. The defendant reserved an 
exception to this ruling. The jury found him guilty.

“And the Circuit Court of Appeals for the Eighth Circuit 
further certifies that the following questions of law are pre-
sented to it in said cause; that their decision is indispensable 
to a decision of the cause, and that to the end that such court 
may properly decide the issues of law so presented, it desires 
the instruction of the Supreme Court of the United States upon 
such question, to wit:

1. After the allotment in severalty to the Omaha Indians 
of practically all of the lands in the Omaha Indian Reserva-
tion in the State of Nebraska and the issuance to the several 
allottees of the first or trust patents, under the act of August 7, 
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1882 (22 Stat. 341), and after the provisions of § 7 of that act 
and of § 6 of the act of February 8, 1887 (24 Stat. 388), had 
become effective as to such allottees, did Congress retain or 
possess the power to regulate or prohibit the introduction of 
intoxicating liquors upon such allotments, while the title to 
the same should be held in trust by the United States, or while 
the same should remain inalienable by the allottee without 
the consent of the United States?

“2. Do the facts that the tribal relation of these Indians 
is still maintained and that part of the lands in said reserva-
tion are unallotted and are held by the United States for the 
use and benefit of the said tribe, as provided in § 8 of the said 
act of August 7, 1882, enable Congress, consistently with the 
provisions and effect of § 7 of that act and of § 6 of the said 
act of February 8, 1887, to regulate or prohibit the introduc-
tion of intoxicating liquors upon such allotments, while the 
same shall be held in trust by the United States, or while the 
same shall remain inalienable by the allottee without the con-
sent of the United States?

“3. As applied to allotments in severalty to Indians of 
lands in a State, when the land is to be held in trust for the 
allottee for a stated period and is then to be conveyed to him 
or his heirs in fee and is to remain inalienable by him during 
such trust period without the consent of the United States, 
and when the effect of the allotment is to give to the allottee 
the benefit of and to subject him to the laws, both civil and 
criminal, of the State, and to make him a citizen of the United 
States and to entitle him to all the rights, privileges and im-
munities of such citizens, is that portion of the act of Janu-
ary 30, 1897 (29. Stat. 506), which purports to regulate the 
introduction of intoxicating liquors upon such allotments, 
while the title to the same shall be held by the United States 
or while the same shall remain inalienable by the allottee 
without the consent of the United States, a valid exercise o 
the power of Congress to legislate in respect of Indians or 
Indian lands?
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“4. Where, as shown by the stipulated facts, the defend-
ant, Simeon Hallowell, an Omaha Indian, is an allottee of 
lands granted to him on the Omaha Indian Reservation, in 
Thurston County, State of Nebraska, which allotment was 
made to him under the provisions of the act of Congress of 
August 7, 1882 (22 Stat. 351), and the first patent was issued 
to him in the year 1884, and the twenty-five years’ period of 
the trust limitation fixed by said act has not expired, and the 
fee title of the allotment so made to him is still held by the 
United States; and where ‘the said Omaha Indian Reservation 
has been allotted practically in whole, and many of the allot-
ments of deceased Omaha Indians have been sold to white 
people under the provisions of the act of Congress of May 27, 
1902 (32 Stat. 245, 275);’ and within the original boundary 
limits of the Omaha Indian Reservation many tracts of land 
were hitherto sold under the provisions of said act to white 
persons, who are the sole owners thereof, and to whom the 
full title to such lands has passed to the purchaser, the same 
as if the final patent without restriction upon alienation had 
been issued to the allottee; and where all of the Omaha In-
dians, living in the year 1884, entitled to such allotments, 
have received the same; and where said Omaha Indian Reser-
vation is within and a physical part of the organized territory 
of the State of Nebraska, as also the allotment hereinbefore 
referred to; and the said Omaha Indians, including the de-
fendant, are citizens of the United States, and exercise the 
rights of citizenship, participating in the County and State 
governments extending over said Omaha Indian Reservation, 
and over the allotments aforesaid, the said defendant, Simeon 

allowell, having, on frequent occasions prior to 1905, held 
and exercised the office of Judge, and Justice of the Peace, 
and Assessor in said county, where said Omaha Indians have 
a en part in the State and the County government extending 

over the. Reservation, and where the defendant is self-sup-
porting, is he liable to indictment and punishment under the 
act of Congress of January 30, 1897 (29 Stat. 506), for intro-
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ducing intoxicating liquor, as into an Indian country, where 
he procured one-half gallon of whiskey at a point outside of 
said reservation, on the. first day of August, 1905, which he 
took into and upon his allotment, within the limits of the 
Omaha Indian Reservation, which allotment he inherited and 
which was made under the provisions of said act of August 7, 
1882, the fee title to which is held by the Government, as the 
twenty-five years’ trust period has not expired, the said 
whiskey having been so taken upon his allotment for the pur-
pose of drinking and using the same himself, which he drank, 
giving some of it to his friends and visitors to drink?”

Mr. Thomas L. Sloan for Hallowell.

The Solicitor General for The United States.

Mr . Jus tice  Harl an , after making the foregoing state-
ment, delivered the opinion of the court.

In Chicago, Burlington & Quincy Railway Co. v. Williams, 
205 U. S. 444, 454, we had occasion to consider the scope and 
meaning of the sixth section of the Judiciary Act of March 3, 
1891, authorizing a Circuit Court of Appeals, in every case 
within its jurisdiction, to certify questions or propositions o 
law concerning which it desires instruction for the proper 
decision of the case. The court there reaffirmed the rule, an 
nounced in previous cases, that the authority to certify sue 
questions could not be used for the purpose of sending to this 
court the whole case, with all its circumstances, for considera 
tion and decision. Jewell v. McKnight, 123 U. S. 426, 
ville v. Van Slyke, 116 U. S. 699; United States v. Rider,™ 
U. S. 132; United States v. Union Pacific Railway, 168 U. b. 
505. Upon a review of the adjudged cases we used this lan-
guage in reference to the certificate of questions in that ca>.e 
“The present certificate brings to us a question of mixed law 
and fact and, substantially, all the circumstances connec e
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with the issue to be determined. It does not present a dis-
tinct point of law, clearly stated, which can be decided with-
out passing upon the weight or effect of all the evidence out 
of which the question arises. The question certified is rather 
a condensed, argumentative narrative of the facts upon which, 
in the opinion of the judges of the Circuit Court of Appeals, 
depends the validity of the live-stock contract in suit. Thus, 
practically, the whole case is brought here by the certified 
question, and we are, in effect, asked to indicate what, under 
all the facts stated, should be the final judgment. It is, obvi-
ously, as if the court had been asked, generally, upon a state-
ment of all the facts, to determine what, upon those facts, is 
the law of the case.” 205 U. S. 444, 454.

The certificate in the present case is objectionable upon the 
ground that it does not set forth propositions of law, clearly 
stated, which may be answered without reference to all the 
facts, but mixed questions of law and fact which require us 
to construe various acts of Congress, and, in the light of all 
the testimony in the case, determine whether the accused 
could be held guilty of any offense legally punishable by the 
United States. It is as if the court were asked what, upon the 
whole case as sent up, should have been the verdict and judg-
ment in the trial court.. The certificate is defective and must 
be dismissed, because not in conformity to the statute.

It is so ordered.
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INTERSTATE COMMERCE COMMISSION v. CHICAGO 
GREAT WESTERN RAILWAY COMPANY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 

THE NORTHERN DISTRICT OF ILLINOIS.

No. 73. Argued April 16, 17, 1907.—Decided March 23, 1908.

Railroads are the private property of their owners, and while the public 
has the power to prescribe rules for securing faithful and efficient service 
and equality between shippers and communities, the public is in no 
proper sense a general manager. The companies may, subject to change 
of rates provided for in the Interstate Commerce Act, contract with ship-
pers for single and successive transportations and in fixing their own 
rates may take into account competition, provided it is genuine and not 
a mere pretense.

There is no presumption of wrong arising from a change of rate made by 
a carrier. The presumption of good faith and integrity attends the action 
of carriers as it does the action of other corporations and individuals 
and those presumptions have not been overthrown by any legislation 
in respect to carriers.

A rate on the manufactured article resulting from genuine competition 
and natural conditions is not necessarily an undue and unreasonable 
discrimination against a manufacturing community because it is lower 
than the rate on the raw material; and, under the circumstances of this 
case, there was no undue and unreasonable discrimination against t e 
Chicago packing-house industries on the part of the railroads in making, 
as the result of actual competition and conditions, a lower rate for manu 
factured packing-house products than for livestock from Missouri River 
points to Chicago.

141 Fed. Rep. 1003, affirmed.

Cert ain  proceedings were had before the Interstate Com 
merce Commission. They were commenced by the filing o a 
petition by the Chicago Live Stock Exchange in April, 1902, 
charging the defendants, who are now the appellees, with t e 
violation of §§ 1 and 3 of the Interstate Commerce Act o 
February 4, 1887. The specific offense stated was that t 
defendants were charging higher rates of freight upon . ve 
stock shipped from Missouri River points, and other poin s
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similarly situated, to Chicago, than upon dressed meats and 
the prepared products known as packing-house products. It 
was contended that this higher rate of freight was an unlawful 
discrimination against shippers of live stock to Chicago, and 
gave to shippers of packing-house products an undue and un-
reasonable preference and advantage over the former; that it 
subjected the Chicago Live Stock Exchange and its members, 
who were engaged in the business of selling live stock on com-
mission, as well as the owners of live stock and the shippers 
thereof, to an unreasonable prejudice and disadvantage. The 
several defendants, with one or two exceptions, answered, 
denying the allegations of the complaint. After a hearing, 
the Interstate Commerce Commission, on January 7, 1905, 
filed its report and opinion, including findings of fact, and 
made an order, which is the foundation of this suit. The order 
is in these words:

“ Order of Commission.
“This case being at issue upon complaint and answers on 

file, and having been duly heard and submitted by the parties, 
and full investigation of the matters and things involved hav-
ing been had, and the Commission having, on the date hereof, 
made and filed a report and opinion containing its findings of 
fact and conclusions thereon, which said report and opinion 
is hereby referred to and made a part of this order:

It is ordered, that, in accordance with said report and 
opinion, the present relation of rates maintained and enforced 
by defendants [naming them all, eighteen in number], whereby 
their rates for transportation are higher upon live cattle and 
live hogs than upon the dressed or prepared products of cattle 
and hogs on shipments thereof to Chicago, in the State of 
Illinois, from points on the Missouri River, Sioux City, in the 
State of Iowa, to Kansas City, in the State of Missouri, in-
clusive, and from South St. Paul, in the State of Minnesota, 
or from points in the territory between the Missouri River 
or South St. Paul and Chicago, constitutes wrongful prejudice 
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and discrimination, in violation of the provisions of the act 
to regulate commerce; and that said defendants be, and each 
of them is hereby, notified and required to cease and desist, 
on or before the fifteenth day of February, 1905, from main-
taining or enforcing the said unlawful relation of rates, and 
from further continuing said unlawful prejudice and dis-
crimination.

“And it is further ordered, that a notice embodying this 
order be forthwith sent to each of the defendant corporations, 
together with a copy of the report and opinion of the Commis-
sion herein, in conformity with the provisions of section 15 
of the act to regulate commerce.”

The defendants not complying with this order, the Inter-
state Commerce Commission caused this suit to be com-
menced in the Circuit Court of the United States for the 
Northern District of Illinois, seeking to compel compliance. 
The defendants answered, admitting service of the order and 
refusal to comply therewith, denying that it was legal or bind-
ing, but on the contrary claiming that it was in violation of 
their rights. After the filing of the petition to enforce the 
order of the Commission and the answers thereto, and in 
August, 1905, the Commission also commenced an original 
proceeding under and by virtue of the act of February 19, 
1903 (32 Stat. 847), known as the Elkins Act, charging sub-
stantially the same discrimination. These cases were con-
solidated and heard before the Circuit Court, an enormous 
volume of additional testimony being taken, and on Novem-
ber 20, 1905, that court announced its opinion, stated its find-
ings of fact and conclusions of law, and ordered that the bill 
should be dismissed. A decree accordingly was so entered. 
141 Fed. Rep. 1003. The findings of fact were as follows:

“First. That the live stock rates are reasonable in them-
selves. All live stock from points west, southwest and north-
west of the Missouri River and St. Paul are shipped on a pro-
portional rate from the Missouri River or St. Paul to Chicago. 
These rates are equal to or less than the rates on dressed meats



INTERSTATE COMM. COMM. v. CHICAGO G. W. RY. Ill

209 U. S. Statement of the Case.

and packing-house products between the same points. There 
can be, and is, no complaint as to such traffic. The local rates 
from the Missouri River and St. Paul, and from 150 miles east, 
to Chicago, are as shown in above schedule. These rates 
gradually decrease until the Mississippi River is reached, and 
the average Iowa rate is 21 cents. The great weight of evi-
dence indicates that these rates are at least reasonably low.

“Second. That the cost of carrying live stock is greater 
than that of carrying dressed meats and packing-house prod-
ucts.

“Third. That the value of the service of carriage is greater 
to the packers, because of the higher price of a car of dressed 
meats or packing-house products. Dressed meats and packing-
house products are in value worth nearly twice as much as 
Eve stock. This factor is important, in ordinary cases, how-
ever, in part, because of the greater risk of carriage of high- 
priced commodities. In these cases, as to the particular 
commodities in question, the evidence shows that the defend-
ant railroad companies pay out a much larger amount in 
damages for losses arising from the carriage of live stock than 
they do for losses arising from the carriage of dressed meats 
and packing-house products, in proportion to the value of the 
products carried, and more in damages per car regardless of the 
value. This makes the risk of carriage greater for live stock. 
The result is that the value of the service is not such an im-
portant factor in this kind of a case as it is considered to be in 
ordinary cases.

Fourth. That the rates in question given to the packers at 
Missouri River and St. Paul were the result of competition. 
The product of the packers at these points was large in quan-
tity, was certain and continuous in amount, was in the hands 
o a few people, and for years before the Federal injunction of 

arch, 1902, had been competed for so strenuously by the 
rai oads reaching and passing through these points, as to 
cause the cutting of rates and the giving of secret rebates in 

rge amounts. Four of the defendant companies, the Chicago,
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Milwaukee & St. Paul Railroad Company, the Chicago & 
Northwestern Railway Company, the Chicago, Rock Island 
& Pacific Railway Company, and the Chicago, Burlington & 
Quincy Railroad Company, passed through these points into 
the territory west of the Missouri River and St. Paul. Four 
other of the defendant companies, the Chicago Great Western 
Railway Company, the Chicago & Alton Railway Company, 
the Illinois Central Railroad Company, and the Wabash Rail-
road Company reached the Missouri River points and St. Paul, 
competing for this business. Other railroads, running south 
to the Gulf of Mexico, also competed more or less for said busi-
ness, including the Atchison, Topeka & Santa Fe Railway. 
After said injunction was granted the defendant railroads 
(according to evidence herein) obeyed it, and until August 
of that year the said traffic was carried under competition 
between the defendants at the rate of 23| cents from Missouri 
River points to Chicago, and 25 cents from St. Paul to Chicago, 
etc., as set out above. As a result of such competition, the 
Chicago Great Western Railway Company became dissatisfied 
with the proportion of the business it received, and, in order 
to get what it claimed as its share, cut the rate to 20 cents to 
Chicago and 18| cents to the Indiana line for eastern business, 
and published the same. This it did under a contract with the 
packers running for seven years. The Chicago Great Western 
Railway Company was the longest route from Chicago to the 
Missouri River points. The other railroad defendants, to meet 
the rate made by the Chicago Great Western Railway Com 
pany, as a result of competition, met and published the same 
rate. These rates were not made voluntarily, but from neces-
sity arising from competition; the necessity being that o 
carrying the goods at the lower rate or losing the business to 
which the officers of said companies thought they were entitled. 
This cutting of the rate by the Chicago Great Western Rail-
way Company was not the origin of competition. That ha 
existed legally since March, 1902, between defendant railroa s 
and also between them and the Atchison, Topeka & Santa
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Railway Company. There was not competition enough at 
said points to lower the rate as to live stock. There was little 
and different competition on rates as to live stock at points 
between the Missouri River and St. Paul and Chicago. The 
only places where the opportunities for competition existed 
as to live stock the same as to packing-house products were 
immediately at Missouri River points and St. Paul, and there 
only as to live stock driven in on foot from the surrounding 
country. There is comparatively a small amount of this stock. 
If it was exactly the same kind of a commodity as that fur-
nished by the packers there would be an opportunity for 
competition in this at these points alone.

“ Fifth. That the competition in question did not result 
from agreement of the defendants, but was actual, genuine 
competition.

“Sixth. That the present rates on live stock have not 
materially affected any of the markets, prices, or shipments; 
that they are reasonably fair to Chicago and to the shippers; 
that the shipments of live stock from points between Chicago 
and the Missouri River and St. Paul are as great in proportion 
to the volume of business as before the present rates were made; 
that the majority of the live stock comes to Chicago from points 
as near as 150 miles this side of the Missouri River and St. 
Paul, and that the lower rate given to the packers does not 
seem to directly influence or injure the shippers of live stock.

Seventh. That the rates for carrying packers’ products 
and dressed meats were remunerative. They did not pay any 
portion of the fixed charges and interest of the railroad com-
panies, nor its full share of the operating expenses, but they 
did pay more than its cost of movement and leave something 
to^apply upon operating expenses.

Eighth. That the welfare of the public, including the ship-
pers, consumers, and all localities and markets, does not seem 

materially affected by the present rates.
mth. That the usual custom for railroads is to charge 

g er rate for the finished product than for the raw ma- 
v ol . ccix—8 
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terial, and this, as a rule, has been applied to live stock and 
its finished products. This is not universal, however. There 
are many commodities where the raw material is charged more 
for carriage than its finished product, as in the case of the raw 
material of cotton and compressed cotton, straw, unbaled and 
baled, pig iron and its products, and many other commodities. 
It also appears that for sixteen years out of twenty-three, 
between Missouri River points and St. Paul and Chicago, the 
published rates on live stock were higher than on dressed meats 
and packing-house products. Many witnesses testified that 
the ideal rate for the finished product would be higher than the 
raw material. This, however, was based on the presumption 
that competition or commercial necessity did not interfere, 
and that the cost of service and value of the products would 
be greater in case of the finished products than in that of the 
raw material.”

Section 3 of the Interstate Commerce Act, 24 Stat. 380, so 
far as it is material for this case, is as follows:

“ It shall be unlawful for any common carrier subject to the 
provisions of this act to make or give any undue or unreason-
able preference or advantage to any particular person, com-
pany, firm, corporation, or locality, or any particular descrip-
tion of traffic in any respect whatsoever, or to subject any 
particular person, company, firm, corporation, or locality, or 
any particular description of traffic, to any undue or unrea-
sonable prejudice or disadvantage in any respect whatsoever.

And § 3 of the Elkins Act, 32 Stat. 847, provides:
“That whenever the Interstate Commerce Commission shall 

have reasonable ground for believing that any common car-
rier ... is committing any discriminations forbidden by 
law, a petition may be presented alleging such facts ” (such dis-
crimination), “ to the Circuit Court of the United States sitting 
in equity having jurisdiction . . . and upon being satis-
fied of the truth of the allegations of said petition said court 
shall . . . require a discontinuance of such discrimina-
tion by proper orders, writs,” etc.



INTERSTATE COMM. COMM. v. CHICAGO G. W. RY. 115

209U.S. Argument for Appellant.

Mr. L. A. Shaver and Mr. S. H. Cowan for appellant:
A higher rate on live stock than on its products is contrary 

to the natural rule or law that the raw-material rate shall not 
be higher than that on the manufactured article.

A departure from that rule is contrary to public policy, 
because it involves the destruction of large public interests 
which have been built up under the rule.

The making of the live-stock rate higher than the product 
rate is contrary to the almost universal practice of carriers 
throughout the country under which the rate on live stock 
is made no higher, but in many instances less, than the rate 
on the prepared product.

The higher rate on the live stock than on the product is 
violative of the rule that, other things being equal, value 
should control or be taken into account in rate making—the 
article of higher value taking a higher rate than one of lower 
value.

The changed relation is unlawful because it was made for 
an unlawful purpose, namely, the building up of the Missouri 
River markets at the expense of the Chicago markets, and its 
natural tendency is to that end.

The changed relation is unlawful because it was initiated 
by the Chicago Great Western Railway Company solely with 
a view of promoting its own interest and without regard to the 
public interest involved.

The changed relation is unlawful because there was no le-
gitimate competition in rates necessitating it—the only prior 
competition being in the shape of rebates.

The contract of the Chicago Great Western Railway Com-
pany with the Missouri River packers is unlawful under the 
so-caled anti-trust” act because it gives that company a 

monopoly of a part of the trade or commerce among the 
gCvera States, and, also, because it is “a contract in re- 

amt of trade and commerce among the several States.” 
e contract is unlawful because it was for the reduction 

a rate on the product claimed to be already unreasonably 
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low and which, that being the case, as reduced, places a bur-
den upon other traffic.

The contract is unlawful because it gives an undue prefer-
ence to one article of traffic (the product) over another article 
of traffic (live stock), both articles being in active competition 
with each other in the markets.

Mr. Cordenio A. Severance, with whom Mr. Frank B. Kel-
logg and Mr. Robert E. Olds were on the brief, for appellee, 
Chicago Great Western Railway Company:

Findings of fact by the Circuit Court should be accepted on 
appeal as witnesses testified in open court. Halsell v. Renfrow, 
202 U. S. 291; Shappirio v. Goldberg, 192 U. S. 240; Beyer v. 
Le Fevre, 186 U. S. 119; Stuart v. Hayden, 169 U. S. 14; Warren 
v. Keep, 155 U. S. 267; Crawford v. Neal, 144 U. S. 596; Evans 
v. Bank, 141 U. S. 107.

The contract between respondent Chicago Great Western 
Railway Company and various packers was proper exercise of. 
its right to compete for business. Cotting v. Godard, 183 U. S. 
79; Hopkins v. United States, 171 U. S. 600; Delaware, Lacka-
wanna & Western Ry. Co. v. Kutter, 147 Fed. Rep. 51; Inter-
state Comm. Comm. v. B. & 0. Ry. Co., 43 Fed. Rep. 37; Whit-
well v. Continental Tobacco Co., 125 Fed. Rep. 454.

The rate on live-stock products brought about by the Chicago 
Great Western contract did not involve an undue preference 
or unjust discrimination within the meaning of the Interstate 
Commerce law. Interstate Comm. Comm. v. B. & 0. Ry- Co., 
145 U. S. 276; Tenn., V. & G. Ry. Co. v. Interstate Comm. 
Comm., 181 U.S. 1; Texas & Pacific Ry. Co. v. Interstate Comm. 
Comm., 162 U. S. 197; Interstate Comm. Comm. v. Alabama 
Midland Ry. Co., 168 U. S. 144; Louisville & Nashvilk Ry- 
Co. v. Behlmer, 175 U. S. 648; Interstate Comm. Comm, n - 
Louisville & Nashville Ry. Co., 190 U. S. 273; D., L. & W- 
Ry. Co. v. Kutter, 147 Fed. Rep. 51; Interstate Comm. Comm. 
v. B. & 0. Ry. Co., 43 Fed. Rep. 37; Platt v. Le Cocq, 150 
Fed. Rep. 391; Interstate Comm. Comm. v. Western & Atlantic
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Ry. Co., 93 Fed. Rep. 83; Judson on Interstate Commerce, 
§§175-183.

Neither the Commission nor the court had the right to 
ignore the relative cost of the service in determining whether 
the apparent discrimination was undue or unreasonable. 
Squire v. Michigan Central Ry. Co., 3 I. C. C. R. 521.

The Commission, previous to the amendment of the law in 
1906, had no power to fix rates, and hence no power to estab-
lish the relation between rates. Cincinnati, N. 0. & Tex. Pac. 
Ry. Co. v. Interstate Comm. Comm., 162 U. S. 184; Interstate 
Comm. Comm. v. C., N. 0. & Tex. Pac. Ry. Co., 167 U. S. 479; 
Interstate Comm. Comm. v. Alabama Midland Ry. Co., 168 
U. S. 145; Southern Pacific Co. v. Colorado Fuel & Iron Co., 
101 Fed. Rep. 779.

Findings of fact of the lower court, from which the con-
clusion necessarily followed that respondents have a decree 
in their favor, was abundantly supported by the testimony 
and the law.

Mr. Ed. Baxter for appellees as of record. Mr. Charles A. 
Clark for intervenor, T. M. Sinclair & Company, Limited. 
Mr. Frank T. Ransom for intervenor, Union Stock Yards 
Company of Omaha, Limited. Mr. Stephen S. Brown and 
Mr. John E. Dolman' filed a brief on behalf of intervenor, 
St. Joseph Stock Yards Company of St. Joseph, Missouri. 
Mr. S. A. Lynde filed a brief on behalf of appellee, The Chi-
cago & Northwestern Railway Company.

R. Jus tice  Brew er , after making the foregoing statement, 
delivered the opinion of the court.

Jisunnecessary to define the full scope and meaning of the 
Pro i ition found in § 3 of the Interstate Commerce Act—or 

eR to determine whether the language is sufficiently definite 
g. ma e the duties cast on the Interstate Commerce Commis-

11 ministerial, and therefore such as may legally be imposed 
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upon a ministerial body, or legislative, and therefore, under 
the Federal Constitution, a matter for Congressional action— 
for within any fair construction of the terms ‘‘undue or un-
reasonable” the findings of the Circuit Court place the action 
of the railroads outside the reach of condemnation.

The complainant, before the Interstate Commerce action, 
was an incorportated association. The purposes for which it 
was organized were, as stated in its charter, “ to establish and 
maintain a commercial exchange; to promote uniformity in 
the customs and usages of merchants; to provide for the speedy 
adjustment of all business disputes between its members; to 
facilitate the receiving and distributing of live stock, as well 
as to provide for and maintain a rigid inspection thereof, 
thereby guarding against the sale or use of unsound or un-
healthy meats; and generally to secure to its members the 
benefits of cooperation in the furtherance of their legitimate 
pursuits.” Its members were, as found by the Commerce 
Commission, “ engaged in the purchase, shipment and sale of 
live stock for themselves and upon commission.” It was such 
an association, with members engaged in the business named, 
that initiated these proceedings and in whose behalf they were 
primarily prosecuted. While it may be that the proceedings 
are not to be narrowly limited to an inquiry whether this par-
ticular complainant has been in any way injured by the action 
of the railroad companies, yet that question must be regarded 
as the one which was the special object of inquiry and con-
sideration. It is true that the Commission subsequently com 
menced under the Elkins Act an independent suit in its own 
name, but it was practically to enforce the award made by t e 
Commission after its inquiry into the controversy between 
the live stock exchange and the railroad companies.

It must be remembered that railroads are the private prop 
erty of their owners; that while from the public character o 
the work in which they are engaged the public has the power 
to prescribe rules for securing faithful and efficient servic 
and equality between shippers and communities, yet m n
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proper sense is the public a general manager. As said in Int. 
Com. Com. v. Ala. Mid. R. R. Co., 168 U. S. 144,172, quoting 
from the opinion of Circuit Judge Jackson, afterwards Mr. Jus-
tice Jackson of this court, in Int. Com. Com. v. B. & 0. R. R. 
Co., 43 Fed. Rep. 37, 50:

“Subject to the two leading prohibitions that their charges 
shall not be unjust or unreasonable, and that they shall not 
unjustly discriminate so as to give undue preference or disad-
vantage to persons or traffic similarly circumstanced, the act 
to regulate commerce leaves common carriers, as they were at 
the common law, free to make special rates looking to the in-
crease of their business, to classify their traffic, to adjust and 
apportion their rates so as to meet the necessities of commerce 
and of their own situation and relation to it, and generally 
to manage their important interests upon the same principles 
which are regarded as sound and adopted in other trades and 
pursuits.”

It follows that railroad companies may contract with ship-
pers for a single transportation or for successive transporta-
tions, subject though it may be to a change of rates in the 
manner provided in the Interstate Commerce Act—Armour 
Packing Co. v. The United States, ante, p. 56, and also that 
in fixing their own rates they may take into account competi-
tion with other carriers, provided only that the competition 
is genuine and not a pretense. Int. Com. Com. v. B. & 0. R. 
P- Co., 145 U. S. 263; T. & P. Ry. Co. v. Int. Com. Com., 162 
U. S. 197; Int. Com. Com. v. Ala. Mid. Ry. Co., supra; L. & 
N- R. R. Co. v. Behlmer, 175 U. S. 648; East Tenn. &c. Ry. Co. 
v- Int. Com. Com., 181 U. S.1; Int. Com. Com. v. L. & N. R. R. 
Co-, 190 U. S. 273.

It must also be remembered that there is no presumption 
o wrong arising from a change of rate by a carrier. The pre-
sumption of honest intent and right conduct attends the ac- 

°n o carriers as well as it does the action of other corpora- 
W or individuals in their transactions in life. Undoubtedly 

n rates are changed the carrier making the change must,
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when properly called upon, be able to give a good reason there-
for, but the mere fact that a rate has been raised carries with 
it no presumption that it was not rightfully done. Those 
presumptions of good faith and integrity which have been 
recognized for ages as attending human action have not been 
overthrown by any legislation in respect to common carriers.

The Commerce Commission did not find whether the rates 
were reasonable or unreasonable per se. Its omission may 
have been owing, partly at least, to the decision in Interstate 
Commerce Commission v. C., N. 0. & T. P. Ry. Company, 167 
U. S. 506, for this controversy arose before the amendment 
of June 29, 1906. 34 Stat. 584. On the other hand, the Cir-
cuit Court found specifically that the live-stock rates were 
reasonable, and also that the rates for carrying packers’ 
products and dressed meats were remunerative. See Findings 
1 and 7. Obviously shippers had in the rates considered 
separately no ground of challenge. But the burden of com-
plaint is not that any rates taken by themselves were too high, 
but that the difference between those on live stock and those 
on dressed meats and packers’ products worked an unjust dis-
crimination.

It is insisted that “ the making of the live-stock rate higher 
than the product rate is violative of the almost universal rule 
that the rates on raw material shall not be higher than on the 
manufactured product.” This may be conceded, but that the 
rule is not universal the proposition itself recognizes, and the 
findings of the court give satisfactory reasons for the exception 
here shown. See Findings 2, 3 and 9. The cost of carriage, 
the risk of injury, the larger amount which the companies are 
called upon to pay out in damages make sufficient explanation. 
They do away with the idea that in the relation established 
between the two kinds of charges any undue or unreasonab e 
preference was intended or secured.

Finding No. 6 is very persuasive. It reads:
“ Sixth. That the present rates on live stock have not ma 

terially affected any of the markets, prices, or shipments,
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that they are reasonably fair to Chicago and to the shippers; 
that the shipments of live stock from points between Chicago 
and the Missouri River and St. Paul are as great in proportion 
to the volume of business as before the present rates were made; 
that the majority of the live stock comes to Chicago from 
points as near as 150 miles this side of the Missouri River and 
St. Paul, and that the lower rate given to the packers does 
not seem to directly influence or injure the shippers of live 
stock.”

If the rates complained of have not materially affected any 
of the markets, prices, or shipments; if they are reasonably 
fair to Chicago and the shippers; if the shipments of live stock 
from the west to Chicago are as great in proportion to the bulk 
of the business as before the present rates were made, and the 
lower rate given to the packers does not directly influence or 
injure the shippers of live stock; it is difficult to see what 
foundation there can be for the claim of an undue and unrea-
sonable preference. It would seem a fair inference from the 
findings that the real complaint was that the railroad com-
panies did not so fix their rates as to help the Chicago packing 
industry; that they recognized the fact that along the Missouri 
River had been put up large packing-houses, and, without any 
intent to injure Chicago, had fixed reasonable rates for the 
carrying of live stock to such packing-houses and also to Chi-
cago; that those packing-houses being nearer to the cattle 
fields were able to engage in the packing industry as conven-
iently and successfully as the packing-houses in Chicago. If 
we were at liberty to consider the mere question of sentiment, 
certainly to place packing-houses close to the cattle fields, 
thus avoiding the necessity of long transportation of the liv- 
lng animals a transportation which cannot be accomplished 
without more or less suffering to them—and to induce trans-
portation to those nearer packing-houses would deserve to be 
commended rather than condemned.
' re^erence competition we have referred to the cases 

s court in which that matter has been considered. Ac-
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cording to the fourth finding the rates in question given to 
the packers at the Missouri River and St. Paul were the re-
sult of competition. Without recapitulating all the facts dis-
closed in that finding it is enough to say that the Chicago Great 
Western Railway Company, which had the longest line from 
Chicago to Missouri River points, made a reduction in the 
rates, and did this, as its president testified, “for the purpose 
of securing a greater proportion of the traffic in the products 
of live stock than it had been previously able to obtain.” 
That is one of the facts inducing competition, and one of the 
results expected to flow from a reduction of rates. It certainly 
of itself deserves no condemnation. In order to secure to them-
selves what was likely to be transferred to the Great Western 
by virtue of its reduction of rates, the other companies also 
made a reduction and, as shown by the fifth finding, the com-
petition was not the result of agreement, but was an “actual, 
genuine, competition.” It may be true, as contended by coun-
sel for the appellant, that even a genuine competition which 
results in a change of rates does not necessarily determine the 
question whether the rates as fixed work an undue preference 
or create an unlawful discrimination. Those rates fixed may 
make a preference or discrimination irrespective of the mo-
tives which caused the railway companies to adopt them, and 
yet the fact of a genuine competition does make against the 
contention that the rates were intended to work injustice. 
An honest and fair motive was the cause of the change in rates, 
honest and fair on the part of the Great Western in its effort 
to secure more business, and equally honest and fair on the 
part of the other railway companies in the effort to retain as 
much of the business as was possible. In other words, this 
competition eliminates from the case an intent to do an un-
lawful act, and leaves for consideration only the question 
whether the rates as established do work an undue preference 
or discrimination; and as the findings of the court show that 
the result of the new rates has not been to change the volume 
of traffic going to Chicago, or materially affect the business
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of the original complainant, it would seem necessarily to re-
sult that the charge of an unlawful discrimination is not proved. 
In short, there was no intent on the part of the railway com-
panies to do a wrongful act, and the act itself did not work any 
substantial injury to the rights of the complainant.

We have not attempted to review in detail the great mass 
of testimony, amounting to two enormous printed volumes. 
It is enough to say that an examination of it clearly shows 
sufficient reasons for the findings of fact made by the Circuit 
Court.

In short, the findings of the Circuit Court were warranted 
by the testimony, and those findings make it clear that there 
was no unlawful discrimination.

The decree of the Circuit Court is
Affirmed.

Mr . Jus tice  Moody  did not hear the argument nor take part 
in the decision of this case.

Ex parte YOUNG.

pe tition  for  writ s of  hab eas  corp us  an d  cert iorari .

No. 10, Original. Argued December 2, 3, 1907—Decided March 23, 1908.

While this court will not take jurisdiction if it should not, it must take juris- 
ic ion if it should. It cannot, as the legislature may, avoid meeting a 

j measure because it desires so to do.
t is case a suit by a stockholder against a corporation to enjoin the direc- 
ors and officers from complying with the provisions of a state statute, 

o.e^e ?° Hn^nstitutional, was properly brought within Equity Rule 
of this court.

& rder of the Circuit Court committing one for contempt for violation of 
&ecree entered in a suit of which it did not have jurisdiction is unlawful;

> m such case, upon proper application, this court will discharge the 
Person so held.
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Although the determination of whether a railway rate prescribed by a state 
statute is so low as to be confiscatory involves a question of fact, its solu-
tion raises a Federal question, and the sufficiency of rates is a judicial 
question over which the proper Circuit Court has jurisdiction, as one aris-
ing under the Constitution of the United States.

Whether a state statute is unconstitutional because the penalties for its 
violation are so enormous that persons affected thereby are prevented 
from resorting to the courts for the purpose of determining the validity 
of the statute and are thereby denied the equal protection of the law and 
their property rendered liable to be taken without due process of law, is a 
Federal question and gives the Circuit Court jurisdiction.

Whether the state railroad rate statute involved in this case, although on its 
face relating only to intrastate rates, was an interference with interstate 
commerce held to raise a Federal question which could not be considered 
frivolous.

A state railroad rate statute which imposes such excessive penalties that 
parties affected are deterred from testing its validity in the courts denies 
the carrier the equal protection of the law without regard to the question 
of insufficiency of the rates prescribed; it is within the jurisdiction, and is 
the duty, of the Circuit Court to inquire whether such rates are so low as 
to be confiscatory, and if so to permanently enjoin the railroad company, 
at the suit of one of its stockholders, from putting them in force, and it 
has power pending such inquiry to grant a temporary injunction to the 
same effect.

While there is no rule permitting a person to disobey a statute with impunity 
at least once for the purpose of testing its validity, where such validity 
can only be determined by judicial investigation and construction, a pro-
vision in the statute which imposes such severe penalties for disobedience 
of its provisions as to intimidate the parties affected thereby from resorting 
to the courts to test its validity practically prohibits those parties from 
seeking such judicial construction and denies them the equal protection 
of the law.

The attempt of a state officer to enforce an unconstitutional statute is a pro-
ceeding without authority of, and does not affect, the State in its sovereign 
or governmental capacity, and is an illegal act and the officer is stripped o 
his official character and is subjected in his person to the consequences o 
his individual conduct. The State has no power to impart to its officer 
immunity from responsibility to the supreme authority of the Uni e 
States.

When the question of the validity of a state statute with reference to t e 
Federal Constitution has been first raised in a Federal court that court as 
the right to decide it to the exclusion of all other courts.

It is not necessary that the duty of a state officer to enforce a statute e 
declared in that statute itself in order to permit his being joined as a par y 
defendant from enforcing it; if by virtue of his office he has some conn®c 
tion with the enforcement of the act it is immaterial whether it arises 
common general law or by statute.



Ex parte YOUNG. 125

209 U. S. Syllabus.

While the courts cannot control the exercise of the discretion of an executive 
officer, an injunction preventing such officer from enforcing an unconsti-
tutional statute is not an interference with his discretion.

The Attorney General of the State of Minnesota, under his common law 
power and the state statutes, has the general authority imposed upon 
him of enforcing constitutional statutes of the State and is a proper 
party defendant to a suit brought to prevent the enforcement of a state 
statute on the ground of its unconstitutionality.

While a Federal court cannot interfere in a criminal case already pending 
in a state court, and while, as a general rule, a court of equity cannot en-
join criminal proceedings, those rules do not apply when such proceedings 
are brought to enforce an alleged unconstitutional state statute, after 
the unconstitutionality thereof has become the subject of inquiry in a suit 
pending in a Federal court which has first obtained jurisdiction thereover; 
and under such circumstances the Federal court has the right in both civil 
and criminal cases to hold and maintain such jurisdiction to the exclusion 
of all other courts.

While making a state officer who has no connection with the enforcement 
of an act alleged to be unconstitutional a party defendant is merely making 
him a party as a representative of the State, and thereby amounts to 
making the State a party within the prohibition of the Eleventh Amend-
ment, individuals, who, as officers of the State, are clothed with some duty 
in regard to the enforcement of the laws of the State, and who threaten 
and are about to commence an action, either civil or criminal, to enforce 
an unconstitutional state statute may be enjoined from so doing by a 
Federal court.

Under such conditions as are involved in this case the Federal court may 
enjoin an individual or a state officer from enforcing a state statute on 
account of its unconstitutionality, but it may not restrain the state court 
rom acting in any case brought before it either of a civil or criminal nature, 

or prevent any investigation or action by a grand jury.
a injunction by a Federal court against a state court would violate the 
w ole scheme of this Government, and it does not follow that because an 
individual may be enjoined from doing certain things a court may be 
similarly enjoined.

No adequate remedy at law, sufficient to prevent a court of equity from act-
ing, exists in a case where the enforcement of an unconstitutional state 
ra statute would require the complainant to carry merchandise at con- 

ca opr rates if it complied with the statute and subject it to excessive 
sustai”16^11 CaSe n°t C°mply therewith and its validity was finally 

^ile a common carrier sued at common law for penalties under, or on in- 
the men^ ortv*°lation of, a state rate statute might interpose as a defense 
charU1fCOnS^^U^Onaii^y s^a^u^e on account of the confiscatory 
such^ 1 ra^es Prescribed, a jury cannot intelligently pass upon 
of th a ,raa^e^’ proper method is to determine the constitutionality 

e s a ute in a court of equity in which the opinions of experts may be 
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taken and the matter referred to a master to make the needed computa-
tions and to find the necessary facts on which the court may act.

A state rate statute is to be regarded as prima facie valid, and the onus rests 
on the carrier to prove the contrary.

The railroad interests of this country are of great magnitude, and the thou-
sands of persons interested therein are entitled to protection from the 
laws and from the courts equally with the owners of all other kinds of 
property, and the courts having jurisdiction, whether Federal or state, 
should at all times be open to them, and where there is no adequate rem-
edy at law the proper course to protect their rights is by suit in equity in 
which all interested parties are made defendants.

While injunctions against the enforcement of a state rate statute should not 
be granted by a Federal court except in a case reasonably free from doubt, 
the equity jurisdiction of the Federal court has been constantly exercised 
for such purpose.

The Circuit Court of the United States having, in an action brought by a 
stockholder of the Northern Pacific Railway Company against the officers 
of the road, certain shippers and the Attorney General and certain other 
officials of the State of Minnesota, held that a railroad rate statute of 
Minnesota was unconstitutional and enjoined all the defendants from en-
forcing such statute, and the Attorney General having refused to comply 
with such order, the Circuit Court fined and committed him for contempt, 
and this court refused to discharge him on habeas corpus.

An  original application was made to this court for leave to 
file a petition for writs of habeas corpus and certiorari in behalf 
of Edward T. Young, petitioner, as Attorney General of the 
State of Minnesota.

Leave was granted and a rule entered directing the Uni-
ted States marshal for the District of Minnesota, Third Division, 
who held the petitioner in his custody, to show cause why such 
petition should not be granted.

The marshal, upon the return of the order to show cause, 
justified his detention of the petitioner by virtue of an order 
of the Circuit Court of the United States for the District o 
Minnesota, which adjudged the petitioner guilty of contempt 
of that court and directed that he be fined the sum of $100, 
and that he should dismiss the mandamus proceedings broug 
by him in the name and behalf of the State in the Circuit Cour 
of the State, and that he should stand committed to the cus-
tody of the marshal until that order was obeyed. The case
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involves the validity of the order of the Circuit Court com-
mitting him for contempt.

The facts are these: The legislature of the State of Minnesota 
duly created a railroad and warehouse commission, and that 
commission on the sixth of September, 1906, made an order 
fixing the rates for the various railroad companies for the 
carriage of merchandise between stations in that State of the 
kind and classes specified in what is known as the “Western 
Classification.” These rates materially reduced those then 
existing, and were by the order to take effect November 15, 
1906. In obedience to the order the railroads filed and pub-
lished the schedules of rates, which have ever since that time 
been carried out by the companies.
^At the time of the making of the above order it was pro-
vided by the Revised Laws of Minnesota, 1905 (§ 1987), that 
any common carrier who violated the provisions of that sec-
tion or willfully suffered any such unlawful act or omission, 
when no specific penalty is imposed therefor, “if a natural 
person, shall be guilty of a gross misdemeanor, and shall be 
punished by a fine of not less than twenty-five hundred dollars, 
nor more than five thousand dollars for the first offense, and 
not less than five thousand dollars nor more than ten thousand 
dollars for each subsequent offense; and, if such carrier or 
warehouseman be a corporation, it shall forfeit to the State for 
the first offense not less than twenty-five hundred dollars nor 
more than five thousand dollars, and for each subsequent 
offense not less than five thousand dollars nor more than ten 
thousand dollars, to be recovered in a civil action.”

This provision covered disobedience to the orders of the 
Commission.

On the fourth of April, 1907, the legislature of the State of 
miesota passed an act fixing two cents a mile as the maxi-

mum passenger rate to be charged by railroads in Minnesota.
e rate had been theretofore three cents per mile.) The act 

vas to take effect on the first of May, 1907, and was put into 
ec on that day by the railroad companies, and the same
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has been observed by them up to the present time. It was 
provided in the act that “Any railroad company, or any officer, 
agent or representative thereof, who shall violate any pro-
vision of this act shall be guilty of a felony and, upon convic-
tion thereof, shall be punished by a fine not exceeding five 
thousand (5,000) dollars, or by imprisonment in the State 
prison for a period not exceeding five (5) years, or both such 
fine and imprisonment.”

On the eighteenth of April, 1907, the legislature passed an 
act (chapter 232 of the laws of that year), which established 
rates for the transportation of certain commodities (not in-
cluded in the Western Classification) between stations in that 
State. The act divided the commodities to which it referred 
into seven classes, and set forth a schedule of maximum rates 
for each class when transported in carload lots and established 
the minimum weight which constituted a carload of each class.

Section 5 provided that it should not affect the power or 
authority of the Railroad and Warehouse Commission, except 
that no duty should rest upon that commission to enforce any 
rates specifically fixed by the act or any other statute of the 
State. The section further provided generally that the orders 
made by the Railroad and Warehouse Commission prescribing 
rates should be the exclusive legal maximum rates for the 
transportation of the commodities enumerated in the act be-
tween points within that State.

Section 6 directed that every railroad company in the State 
should adopt and publish and put into effect the rates specified 
in the statute, and that every officer, director, traffic manager 
or agent or employe of such railroad company should cause 
the adoption, publication and use by such railroad company 
of rates not exceeding those specified in the act; “and any 
officer, director or such agent or employé of any such railroa 
company who violates any of the provisions of this section, 
or who causes or counsels, advises or assists any such rai roa 
company to violate any of the provisions of this section, s a 
be guilty of a misdemeanor, and may be prosecuted there or
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in any county into which its railroad extends, and in which 
it has a station, and upon a conviction thereof be punished by 
imprisonment in the county jail for a period not exceeding 
ninety days.” The act was to take effect June 1, 1907.

The railroad companies did not obey the provisions of this 
act so far as concerned the adoption and publication of rates 
as specified therein.

On the thirty-first of May, 1907, the day before the act was 
to take effect, nine suits in equity were commenced in the Cir-
cuit Court of the United States for the District of Minnesota, 
Third Division, each suit being brought by stockholders of 
the particular railroad mentioned in the bill, and in each case 
the defendants named were the railroad company of which the 
complainants were, respectively, stockholders, and the mem-
bers of the Railroad and Warehouse Commission, and the Attor-
ney General of the State, Edward T. Young, and individual de-
fendants representing the shippers of freight upon the railroad.

The order punishing Mr. Young for contempt was made in 
the suit in which Charles E. Perkins, a citizen of the State of 
Iowa, and David C. Shepard, a citizen of the State of Minnesota, 
were complainants, and the Northern Pacific Railway Com-
pany, a corporation organized under the laws of the State of 
Wisconsin, Edward T. Young, petitioner herein, and others, 
were parties defendant. All of the defendants, except the 
railway company, are citizens and residents of the State of 
Minnesota.

t was averred in the bill that the suit was not a collusive 
one to confer on the court jurisdiction of a case of which it 
con not otherwise have cognizance, but that the objects and 
purposes of the suit were to enjoin the railway company from 

°r ad°Pting (or continuing to observe, if already 
t °P e ) the rates and tariffs prescribed and set forth in the 
oHh^n ^e^s^a^ure above mentioned and in the orders 
th \ ^roa(^an<^ Warehouse Commission, and also to enjoin 
visio° ^e^en^an^s ^rom attempting to enforce such pro-

as, or from instituting any action or proceeding against 
vol . ccix—9
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the defendant railway company, its officers, etc., on account 
of any violation thereof, for the reason that the said acts and 
orders were and each of them was violative of the Constitution 
of the United States.

The bill also alleged that the orders of the Railroad Com-
mission of September 6, 1906, May 3, 1907, the passenger rate 
act of April 4, 1907, and the act of April 18, 1907, reducing 
the tariffs and charges which the railway company had there-
tofore been permitted to make, were each and all of them un-
just, unreasonable and confiscatory, in that they each of them 
would, and will if enforced, deprive complainants and the 
railway company of their property without due process of law, 
and deprive them and it of the equal protection of the laws, 
contrary to and in violation of the Constitution of the United 
States and the amendments thereof. It was also averred that 
the complainants had demanded of the president and manag-
ing directors of the railway company that they should cease 
obedience to the orders of the Commission dated September 6, 
1906, and May 3, 1907, and to the acts already mentioned, 
and that the rates prescribed in such orders and acts should 
not be put into effect, and that the said corporation, its officers 
and directors, should institute proper suit or suits to prevent 
said rates (named in the orders and in the acts of the legis-
lature) from continuing or becoming effective, as the case 
might be, and to have the same declared illegal; but the said 
corporation, its president and directors, had positively de-
clined and refused to do so, not because they considered the 
rates a fair and just return upon the capital invested or that 
they would not be confiscatory, but because of the severity 
of the penalties provided for the violation of such acts an 
orders, and therefore they could not subject themselves to 
the ruinous consequences which would inevitably result from 
failure on their part to obey the said laws and orders, a re 
suit which no action by themselves, their stockholders or . • 
rectors, could possibly prevent. t ,

The bill further alleged that the orders of the Commission 



Ex parte YOUNG. 131

209 U. S. Statement of the Case.

of September, 1906, and May, 1907, and the acts of April 4, 
1907, and April 18, 1907, were, in the penalties prescribed 
for their violation, so drastic that no owner or operator of a 
railway property could invoke the jurisdiction of any court 
to test the validity thereof, except at the risk of confiscation 
of its property, and the imprisonment for long terms in jails 
and penitentiaries of its officers, agents and employés. For 
this reason the complainants alleged that the above-mentioned 
orders and acts, and each of them, denied to the defendant 
railway company and its stockholders, including the com-
plainants, the equal protection of the laws, and deprived it 
and them of their property without due process of law, and 
that each of them was, for that reason, unconstitutional and 
void.

The bill also contained an averment that if the railway com-
pany should fail to continue to observe and keep in force or 
to observe and put in force the orders of the Commission and 
the acts of April 4, 1907, and April 18, 1907, such failure might 
result in an action against the company or criminal proceedings 
against its officers, directors, agents or employés, subjecting 
the company and such officers to an endless number of actions 
at law and criminal proceedings; that if the company should 
fail to obey the order of the Commission or the acts of April 4, 
1907, and April 18, 1907, the said Edward T. Young, as At-
torney General of the State of Minnesota, would, as complain-
ants were advised, and believed, institute proceedings by 
mandamus or otherwise against the railway company, its 
officers, directors, agents or employés, to enforce said orders 
and all the provisions thereof, and that he threatened and 
would take other proceedings against the company, its officers, 
etc., to the same end and for the same purpose, and that he 
would on such failure institute mandamus or other proceedings 
for the purpose of enforcing said acts and each thereof, and 
the provisions and penalties thereof. Appropriate relief by 
injunction against the action of the defendant Young and the 
railroad commission was asked for.
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A temporary restraining order was made by the Circuit 
Court, which only restrained the railway company from pub-
lishing the rates as provided for in the act of April 18, 1907, 
and from reducing its tariffs to the figures set forth in that act; 
the court refusing for the present to interfere by injunction 
with regard to the orders of the Commission and the act of 
April 4, 1907, as the railroads had already put them in opera-
tion, but it restrained Edward T. Young, Attorney General, 
from taking any steps against the railroads to enforce the reme-
dies or penalties specified in the act of April 18, 1907.

Copies of the bill and the restraining order were served, 
among others, upon the defendant Mr. Edward T. Young, 
Attorney General, who appeared specially and only for the pur-
pose of moving to dismiss the bill as to him, on the ground 
that the court had no jurisdiction over him as Attorney Gen-
eral ; and he averred that the State of Minnesota had not con-
sented, and did not consent, to the commencement of this suit 
against him as Attorney General of the State, which suit was 
in truth and effect a suit against the said State of Minnesota, 
contrary to the Eleventh Amendment of the Constitution of 
the United States.

The Attorney General also filed a demurrer to the bill, on 
the same grounds stated in the motion to dismiss. The mo-
tion was denied and the demurrer overruled.

Thereupon, on the twenty-third of September, 1907, the 
court, after a hearing of all parties and taking proofs in regard 
to the issues involved, ordered a temporary injunction to issue 
against the railway company, restraining it, pending the final 
hearing of the cause, from putting into effect the tariffs, rates 
or charges set forth in the act approved April 18, 1907. The 
court also enjoined the defendant Young, as Attorney General 
of the State of Minnesota, pending the final hearing of the 
cause, from taking or instituting any action or proceeding to 
enforce the penalties and remedies specified in the act above 
mentioned, or to compel obedience to that act, or compliance 
therewith, or any part thereof.
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As the court refused to grant any preliminary injunction 
restraining the enforcement of the rates fixed by the Railroad 
and Warehouse Commission, or the passenger rates under the 
act of April 4, 1907, because the same had been accepted by 
the railroads and were in operation, the court stated that in 
omitting the granting of such preliminary injunction the ne-
cessity was obviated upon that hearing of determining whether 
the rates fixed by the Commission, or the passenger rates 
together or singly, were confiscatory and did not afford rea-
sonable compensation for the service rendered and a proper 
allowance for the property employed, and for those reasons 
that question had not been considered, but inasmuch as the 
rates fixed by the act of April 18,1907, had not gone into force, 
the court observed: “It seems to me, upon this evidence of 
the conditions before either of those new rates were put into 
effect (that is, the order of the Commission of September, 1906, 
or the act of April 4, 1907), and the reductions made by those 
rates, that if there is added the reduction which is attempted 
to be made by the commodity act (April 18, 1907) it will re-
duce the compensation received by the companies below what 
would be a fair compensation for the services performed, in-
cluding an adequate return upon the property invested. And 
1 think, on the whole, that a preliminary injunction should 
issue, in respect to the rates fixed by chapter 232 (act of 
April 18), talked of as the commodity rates, and that there 
should be no preliminary injunction as to the other rates, 
although the matter as to whether they are compensatory or not 
w a matter which may be determined in the final determination 
of the action.”

The day after the granting of this preliminary injunction 
the. Attorney General, in violation of such injunction, filed a 
petition for an alternative writ of mandamus in one of the 
courts of the State, and obtained an order from that court, 
eptember 24, 1907, directing the alternative writ to issue as 

prayed for in the petition. The writ was thereafter issued 
an served upon the Northern Pacific Railway Company, 
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commanding the company, immediately after its receipt, "to 
adopt and publish and keep for public inspection, as provided 
by law, as the rates and charges to be made, demanded and 
maintained by you for the transportation of freight between 
stations in the State of Minnesota of the kind, character and 
class named and specified in chapter 232 of the Session Laws 
of the State of Minnesota for the year 1907, rates and charges 
which do not exceed those declared to be just and reasonable in 
and by the terms and provisions of said chapter 232. . . .” 

Upon an affidavit showing these facts the United States 
Circuit Court ordered Mr. Young to show cause why he should 
not be punished as for a contempt for his misconduct in vio-
lating the temporary injunction issued by that court in the 
case therein pending.

Upon the return of this order the Attorney General filed his 
answer, in which he set up the same objections which he had 
made to the jurisdiction of the court in his motion to dismiss 
the bill, and in his demurrer; he disclaimed any intention to 
treat the court with disrespect in the commencement of the 
proceedings referred to, but believing that the decision of the 
court in the action, holding that it had jurisdiction to enjoin 
him as Attorney General from performing his discretionary 
official duties, was in conflict with the Eleventh Amendment 
of the Constitution of the United States, as the same has been 
interpreted and applied by the United States Supreme Court, 
he believed it to be his duty as such Attorney General to com-
mence the mandamus proceedings for and in behalf of the State, 
and it was in- this belief that the proceedings were commenced 
solely for the purpose of enforcing the law of the State of Min-
nesota. The order adjudging him in contempt was then made.

Mr. Thomas D. O'Brien, Mr. Herbert S. Hadley1 and Mr. Ed-
ward T. Young, with whom Mr. Royal A. Stone, Mr. George 
Simpson and Mr. Charles S. Jelly were on the brief, for peh 
tioner: _________ __

1 Attorney General of the State of Missouri.
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This court in this proceeding will determine the jurisdiction 
of the Circuit Court in the suit in which the order punishing 
for contempt was made, and if it is found that the Circuit Court 
had no jurisdiction in the suit, or was without power or au-
thority to make the order enjoining the petitioner, will direct 
his discharge from custody.

This application does not fall within those decisions where 
this court has held that the case was not a proper one to be 
considered in proceedings under the writ of habeas corpus or. 
those holding that this court may exercise its discretion in 
granting or withholding the writ. It is in accordance with 
the decision rendered in Ex parte Yarbrough, 110 U. S. 651. 
See also Ex parte Fisk, 113 U. S. 713; Ex parte Wells, 18 How. 
307; Ex parte Lange, 18 Wall. 163; Ex parte Rowland, 104 U. S. 
604; Ex parte Parks, 93 U. S. 18; Ex parte Ayers, 123 U. S. 443; 
Ex parte Siebold, 100 U. S. 371; Ex parte Kearney, 7 Wheat. 
38; Ex parte Royall, 117 U. S. 241; Ex parte Mayfield, 141 U. S. 
107; Ex parte McKenzie, 180 U. S. 536; Delgado v. Chaves, 
140 U. S. 586; Ex parte Watkins, 3 Peters, 193.

The Circuit Court did not have jurisdiction because of di-
verse citizenship, and no Federal question was presented by 
the bill of complaint which justified the Circuit Court in as-
suming jurisdiction.

The sufficiency of the intrastate rates prescribed by chap-
ter 232, did not present a question involving the construction 
of the Constitution of the United States. The adequacy or 
inadequacy of a prescribed rate is a question of fact only. 
Illinois C. R. Co. v. Interstate Commerce Com., 206 U. S. 441.

Where the true meaning and construction of a constitutional 
provision has been settled by decisions of this court, the juris-
diction of the Circuit Court will be determined, upon a con-
sideration of the bill of complainant, in the same manner as 
i Would be if it appeared from all the pleadings in the case 
t at there was no controversy as to the meaning or construction 
o the Constitution or law under which it is claimed the con-
troversy arises. Western Union Tel. Co. v. Ann Arbor R. Co., 
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178 U. S. 239; Equitable Life Assurance Co. v. Brown, 187 U. S. 
308; New Orleans Water Works Co. v. Louisiana, 185 U. S. 336.

The construction and effect of the provisions of the Con-
stitution of the United States relied upon in the suit in the 
Circuit Court are settled beyond controversy by the following 
as well as many other decisions: Munn v. Illinois, 94 U. S. 113; 
C. M. & St. P. R. R. v. Minnesota, 134 U. S. 418; Wisconsin 
&c. R. R. V. Jacobson, 179 U. S. 287; Covington v. Bridge 

.Co., 154 U. S. 204; Houston Central Ry. Co. v. Mayes, 201 
U. S. 321; Railroad Commission Cases, 116 U. S. 307; Dow v. 
Beidleman, 125 U. S. 680; Carson v. Durham, 121 U. S. 421; 
Tennessee v. Davis, 100 U. S. 257; New Orleans v. Benjamin, 
153 U. S. 411; McCain v. Des Moines, 174 U. S. 168; Defiance 
Water Co. v. City of Defiance, 191 U. S. 184; Hooker n . Los  
Angeles, 188 U. S. 314; Shoshone Min. Co. v. Rutter, 177 U. 8. 
505; Blackbum v. Gold Min. Co., 175 U. S. 571; Carson v. 
Durham, 121 U. S. 421; Excelsior Wooden Pipe Co. n . Pacific 
Bridge Co., 185 U. S. 282; Minnesota v. Northern Securities Co., 
194 U. S. 48; Western Union Tel. Co. v. Ann Arbor R. Co., 
178 U. S. 239; Equitable Life Assurance Co. v. Brown, 187 U. S. 
308; New Orleans Water Works Co. v. Louisiana, 185 U. S. 336, 
New Orleans v. Water Works Co., 142 U. S. 79; Hamblin n . 
Western Land Co., 147 U. S. 531; St. Joseph &c. Co. v. Steele, 
167 U. S. 659; Wilson v. North Carolina, 169 U. S. 586.

The Circuit Court exceeded its power and authority in mak-
ing its order that the petitioner be enjoined as Attorney Gen-
eral from taking appropriate legal proceedings to compel the 
railway companies to comply with the act of April 18, 190 .

Had the Eleventh Amendment never been adopted, this 
suit against the Attorney General could not be maintained, 
and had he in the first instance fully submitted himself to the 
jurisdiction of the Circuit Court, any order attempting to con 
trol the exercise of the executive discretion vested in him, wo 
be beyond the power and authority of the court.

It should not be assumed under the authority of Chishom 
v. Georgia, that in the absence of the Eleventh Amendmen, 
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a State would be subject to all suits. In that case, it was 
claimed that the State was indebted to the complainant upon 
a money demand. The political or governmental powers of 
the State were in no way involved.

However, be this as it may, the decision in the Chisholm case 
was based upon the positive language of the Constitution. 
The Eleventh Amendment restored not only immunity of 
the States from suit, but secured the same immunity to each 
department of a State which under the Constitution thereof 
was made independent of the judicial power.

The authority of the Attorney General to prosecute or de-
fend a suit in which the State is concerned is necessarily im-
plied from the nature of his office and he may bring an action 
where the wrong or injury complained of affects the public. 
4 Cyc. 1028-1031; Hunt v. Ry. Co., 121 Illinois, 638; Orton v. 
State, 12 Wisconsin, 567; Atty. Genl. v. Williams, 174 Massachu-
setts, 476; People v. Oakland, 118 California, 234; Atty. Genl. 
v. Detroit, 26 Michigan, 262.

The Attorney General of Minnesota is, therefore, an execu-
tive officer of the State second to none in the character and 
importance of his duties. The name and power of the State, 
so far as their use in litigation is concerned, are confined to his 
discretion, subject to control by no other officer, except in 
certain cases not material here. State v. Tracy, 48 Minnesota, 
497.

Under the statutes of Minnesota, the Attorney General is 
not required to institute criminal proceedings except on the 
request of the Governor. Criminal proceedings are in the first 
instance instituted by the attorneys for the various counties, 
who have the right, however, to call on the Attorney General 
or assistance. But when any criminal case reaches the Su-

preme Court of the State, it comes into the exclusive charge 
o the Attorney General. Therefore the injunction issued in 

e Circuit Court interferes with the administration of the 
criminal laws of the State. Such interference is beyond the 
power of a court of equity, except where the criminal case is 
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instituted by a party to a suit already pending before it of 
which it has jurisdiction to try the same question therein in-
volved. In re Sawyer, 124 U. S. 200.

The suit in the Circuit Court against the Attorney General 
was in effect a suit against the State of Minnesota.

The immunity of a State from suit, as provided by the 
Eleventh Amendment, is not dependent upon any pecuniary 
interest, as contended by respondents.

Where the decree of the court can operate only upon the 
State and only to restrain the action of the State, the suit, no 
matter against whom it is brought, is in effect one against the 
State and in such case the pecuniary interest the State may 
or may not have in the result of the litigation is immaterial. 
Governor of Georgia v. Madrazo, 1 Pet. 110; United States 
v. Beebe, 127 U. S. 338; Savings Bank v. United Stales, 19 
Wall. 227; United States v. American Bell Telephone Co., 128 
U. S. 315; United States v. American Bell Telephone Co., 159 
U. S. 548; United States v. Telephone Co., 167 U. S. 224; Hans 
v. Louisiana, 134 U. S. 19. Reagan Case, 154 U. S. 362 and M., 
K. & T. Ry. Co. v. Hickman, 183 U. S. 53, discussed and dis-
tinguished.

The Circuit Court was without jurisdiction under Fitts n . 
McGhee, 172 U. S. 516, which cannot be distinguished, and to 
sustain the suit in Minnesota, it must be shown that Fitts v. 
McGhee has been or should be overruled.

The doctrine of that case, however, was in accordance with 
the previous decisions of this court. Governor of Georgia v. 
Madrazo, 1 Pet. 110; Board of Liquidation v. McComb, 92 U. 8. 
531; Pennoyer v. McConnaughy, 140 U. S. 1; In re Ayers, 123 
U. S. 443.

The doctrine established by these cases has become the 
settled rule of decision. And see Cotting v. Godard, 183 U. 
79; Davis & Famum Mfg. Co. v. Los Angeles, 189 U. S. 207, 
Barney v. State of New York, 193 U. S. 430; Gunter v. Allan 
tic Coast Line R. R. Co., 200 U. S. 273; Farmers1 Nat. Bank 
v. Jones, 105 Fed. Rep. 459; Haverhill Gas Light Co.v. Parker, 
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109 Fed. Rep. 694; Copper Co. v. Freer, Attorney General, 127 
Fed. Rep. 199; Coneter v. Weir, 127 Fed. Rep. 897; Coulter v. 
Fargo, 127 Fed. Rep. 912; Hitchesen v. Smith, 140 Fed. Rep. 
983; Smith v. Alexander, 146 Fed. Rep. 106; Telegraph Co. v. 
Anderson, 154 Fed. Rep. 95.

By leave of court, Mr. Edward B. Whitney filed a brief 
herein as amicus curiae, in support of petitioner’s contentions 
as to the Eleventh Amendment, With him on this brief was 
Mr. Abel E. Blackmar.

Mr. Charles W. Bunn, Mr. Jared How and Mr. J. F. McGee, 
with whom Mr. Frank B. Kellogg, Mr. Cordenio A. Severance, 
Mr. Robert E. Olds, Mr. Stiles W. Burr, Mr. Pierce Butler, 
Mr. William D. Mitchell and Mr. William A. Lancaster were 
on the briefs, for respondent:

The objections which petitioner makes against the validity 
of the injunctional order are matters which cannot be inquired 
into on writ of habeas corpus.

Where the contempt, the punishment for which is under 
review in a habeas corpus proceeding, consists of the violation 
of an order or decree of a court, the commitment will be sus-
tained unless it is found that the order or decree disobeyed 
was absolutely void because the court was wholly without 
jurisdiction or power to make it. The proceeding being in the 
nature of a collateral attack upon the order or judgment which 
has been disobeyed, the inquiry is limited to the question of 
jurisdiction. Ex parte Watkins, 3 Pet. 193; In re Coy, 127 
U. 8. 731, 757; In re Wilson, 140 U. S. 575, 583.

. Among the very numerous cases which deal with this ques-
tion the following are most nearly in point: Ex parte Watkins, 
3 Pet. 193; Ex parte Yarbrough, 110 U. S. 651; In re Coy, 127 
U. 8. 731, 756; In re Wilson, 140 U. S. 575, 582; In re Del-
gado, 140 U. 8. 586; In re Schneider, 148 U. S. 162; In re Fred-
erick, 149 U. 8. 70, 76; In re Tyler, 149 U. S. 164, 180; In re 
Swan, 150 U. S. 637, 648-; In re Chapman, 156 U. S. 211; In re 
Lennon,166 U. 8. 548; In re McKenzie, 180 U. S. 536.
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That the injunctional order, for violation of which the pe-
titioner was adjudged in contempt, was not void for want of 
jurisdiction, and could not be ignored or disobeyed with im-
punity, as an absolute nullity, and is not subject to collateral 
attack in any form of proceeding, see Illinois Central n . Adams, 
180 U. S. 28.

As to what matters are open for review upon a writ of habeas 
corpus is likewise a question of procedure; and the principles 
invoked in the Adams case are equally applicable to either 
question.

The case involves a Federal question sufficient to sustain 
jurisdiction upon that ground alone.

The penalty provisions of the law attacked are violative 
of the Fourteenth Amendment; as to this see Cotting v. Kan-
sas City Stock Yards Company, 183 U. S. 79, 99-102; Con-
solidated Gas Company v. Mayer, 146 Fed. Rep. 150; Ex parte 
Wood, 155 Fed. Rep. 190.

The rates fixed are confiscatory and the legislation is there-
fore unconstitutional and void under the Fourteenth Amend-
ment. Hastings v. Ames, 68 Fed. Rep. 726.

Neither the suit itself, nor the injunction against petitioner 
is within the prohibition of the Eleventh Amendment.

The doctrine of Fitts v. McGhee, 172 U. S. 516, if held ap-
plicable to the facts of the present case, is not supported by 
any other decision of this court, is inconsistent with the uni-
form current of authority, and has been overruled by later 
decisions of this court. Davis & Famum Mfg. Co. v. Los An-
geles, 189 U. S. 207, 218; Dobbins v. Los Angeles, 195 U. 8. 
223, 241. Fitts v. McGhee is also inconsistent with the subse-
quent case of Prout v. Starr, 188 U. S. 537, and other still more 
recent cases. The case of In re Ayers, 123 U. S. 443, is not in 
point and does not support the doctrine of Fitts v. McGhee in 
any direct sense.

The distinction between the case of In re Ayers and cases 
like the case at bar has been clearly drawn by this court itse 
in the case of Pennoy er v. McConnaughy, 140 U. 8. 1, 9, 10.
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See also Reagan v. Farmers’ Loan & Trust Co., 154 U. S. 362; 
Tindall n . Wesley, 167 U. S. 204; Starr v. C., R. I. & P. Ry., 
110 Fed. Rep. 3.

The same principle of distinction is applied, in varying lan-
guage and with greater or less explicitness, in a number of 
other cases decided since the Ayers case, among which are: 
In re Tyler, 149 U. S. 164; Scott v. Donald, 165 U. S. 107; Smith 
v. Reeves, 178 U. S. 436; C. & N. W. Ry. v. Dey (Brewer, J.), 
35 Fed. Rep. 866.

The following cases deal with a state of facts like that in 
the case at bar and are squarely in conflict with Fitts v. Mc-
Ghee, supra, in the view of that case which makes it applicable 
to the present situation. Reagan v. Farmers’ Loan & Trust Co., 
154 U. S. 362; Smyth v. Ames, 169 U. S. 466; Prout v. Starr, 
188 U. S. 537; Gunter v. Atlantic Coast Line, 200 U. S. 273, 
284; Miss. R. R. Comm. v. Illinois Central, 203 U. S. 335, 340.

If Fitts v. McGhee can be held applicable to the present case, 
then that decision is unsound in principle and ought to be 
overruled upon the ground that the Eleventh Amendment 
should not be given a construction which would tend to impair 
the full efficacy of the protecting clauses of the Fourteenth 
Amendment.

It has become the aim of some legislatures to frame their 
enactments with such cunning adroitness, and to hedge them 
about with such savage and drastic penalties, as to make it 
impossible to test the validity of such statutes in the courts 
save at a risk no prudent man would dare to assume. An apt 
comment upon this tendency, and upon the character of such 
legislation, appears in the opinion by Mr. Justice Brewer in 
Cotting v. Kansas City Stock Yards Company, 183 U. S. 79, 
99-102.

. here is but one effective protection against such legisla-
tion i—ithe power that may be exercised by courts of equity, 
am especially by the Circuit Courts of the United States.

it shall be held that a state statute may be so adroitly framed 
at the Eleventh Amendment will bar any suit in the Federal 
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courts of equity jurisdiction, then no corporation nor indi-
vidual will dare assume the risk of the savage punishments 
which may be inflicted under such acts, and legislation which 
flagrantly violates the provisions of the Fourteenth Amend-
ment will be made operative for all practical purposes.

By leave of court, Mr. Walker D. Hines filed a brief herein 
in behalf of the Southern Railway Company, in support of 
the contentions of the respondent.

Mr . Just ice  Peck ha m , after making the foregoing state-
ment, delivered the opinion of the court.

We recognize and appreciate to the fullest extent the very 
great importance of this case, not only to the parties now be-
fore the court, but also to the great mass of the citizens of 
this country, all of whom are interested in the practical work-
ing of the courts of justice throughout the land, both Federal 
and state, and in the proper exercise of the jurisdiction of the 
Federal courts, as limited and controlled by the Federal Con-
stitution and the laws of Congress.

That there has been room for difference of opinion with re-
gard to such limitations the reported cases in this court bear 
conclusive testimony. It cannot be stated that the case be-
fore us is entirely free from any possible doubt nor that in-
telligent men may not differ as to the correct answer to the 
question we are called upon to decide.

The question of jurisdiction, whether of the Circuit Court 
or of this court, is frequently a delicate matter to deal with, 
and it is especially so in this case, where the material and most 
important objection to the jurisdiction of the Circuit Court is 
the assertion that the suit is in effect against one of the States 
of the Union. It is a question, however, which we are called 
upon, and which it is our duty, to decide. Under these cir-
cumstances, the language of Chief Justice Marshall in Cohens v. 
Virginia, 6 Wheat. 264, 404, is most apposite. In that case 
he said:
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“It is most true that this court will not take jurisdiction 
if it should not; but it is equally true that it must take juris-
diction if it should. The judiciary cannot, as the legislature 
may, avoid a measure because it approaches the confines of 
the Constitution. We cannot pass it by because it is doubtful. 
With whatever doubts, with whatever difficulties, a case may 
be attended, we must decide it, if it be brought before us. We 
have no more right to decline the exercise of jurisdiction which 
is given, than to usurp that which is not given. The one or 
the other would be treason to the Constitution. Questions 
may occur which we would gladly avoid, but we cannot avoid 
them. All we can do is to exercise our best judgment, and 
conscientiously perform our duty.”'

Coming to a consideration of the case, we find that the com-
plainants in the suit commenced in the Circuit Court were 
stockholders in the Northern Pacific Railway Company, and 
the reason for commencing it and making the railroad com-
pany one of the parties defendant is sufficiently set forth in 
the bill. Davis &c. Co. v. Los Angeles, 189 U. S. 207, 220; 
Equity Rule 94, Supreme Court.

It is primarily asserted on the part of the petitioner that 
jurisdiction did not exist in the Circuit Court because there 
was not the requisite diversity of citizenship, and there was 
no question arising under the Constitution or laws of the Uni-
ted States to otherwise give jurisdiction to that court. There 
is no claim made here of jurisdiction on the ground of diver-
sity of citizenship, and the claim, if made, would be unfounded 
in fact. If no other ground exists, then the order of the Cir-
cuit Court, assuming to punish petitioner for contempt, was 
an unlawful order, made by a court without jurisdiction. In 
such case this court, upon proper application, will discharge 
the person from imprisonment. Ex parte Yarbrough, 110 U. S. 
651; Ex parte Fisk, 113 U. S. 713; In re Ayers, 123 U. S. 443, 
485. But an examination of the record before us shows that 
there are Federal questions in this case.

t is insisted by the petitioner that there is no Federal ques-
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tion presented under the Fourteenth Amendment, because 
there is no dispute as to the meaning of the Constitution, where 
it provides that no State shall deprive any person of life, 
liberty or property without due process of law; nor deny to 
any person within its jurisdiction the equal protection of the 
laws, and whatever dispute there may be in this case is one 
of fact simply,- whether the freight or passenger rates as fixed 
by the legislature or by the railroad commission are so low as 
to be confiscatory, and that is not a Federal question.

Jurisdiction is given to the Circuit Court in suits involving 
the requisite amount, arising under the Constitution or laws 
of the United States (1 U. S. Comp. Stat. p. 508), and the ques-
tion really to be determined under this objection is whether 
the acts, of the legislature and the orders of the railroad com-
mission, if enforced, would take property without due process 
of law, and although that question might incidentally involve 
a question of fact, its solution nevertheless is one which raises 
a Federal question. See Hastings v. Ames (C. C. A. 8th Cir-
cuit), 68 Fed. Rep. 726. The sufficiency of rates with ref-
erence to the Federal Constitution is a judicial question, and 
one over which Federal courts have jurisdiction by reason of 
its Federal nature. Chicago &c. R. R. Co. v.*Minnesota, 134 
U. S. 418; Reagan v. Farmers’ &c. Co., 154 U. S. 369, 399; 
St. Louis &c. Co. v. Gill, 156 U. S. 649; Covington &c. Turn-
pike Road Company v. Sandford, 164 U. S. 578; Smyth v. Ames, 
169 U. S. 466, 522; Chicago &c. Railway Co. v. Tompkins, 176 
U. S. 167, 172.

Another Federal question is the alleged unconstitutionality 
of these acts because of the enormous penalties denounced for 
their violation, which prevent the railway company, as al-
leged, or any of its servants or employés, from resorting to 
the courts for the purpose of determining the validity of such 
acts. The contention is urged by the. complainants in the 
suit that the company is denied the equal protection of the 
laws and its property is liable to be taken without due process 
of law, because it is only allowed a hearing upon the claim o 
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the unconstitutionality of the acts and orders in question, at 
the risk, if mistaken, of being subjected to such enormous pen-
alties, resulting in the possible confiscation of its whole prop-
erty, that rather than take such risks the company would 
obey the laws, although such obedience might also result in 
the end (though by a slower process) in such confiscation.

Still another Federal question is urged, growing out of the 
assertion that the laws are, by their necessary effect, an inter-
ference with and a regulation of interstate commerce, the 
grounds for which assertion it is not now necessary to enlarge 
upon. The question ‘is not, at any rate, frivolous.

We conclude that the Circuit Court had jurisdiction in the 
case before it, because it involved the decision of Federal 
questions arising under the Constitution of the United States.

Coming to the inquiry regarding the alleged invalidity of 
these acts, we take up the contention that they are invalid 
on their face on account of the penalties. For disobedience 
to the freight act the officers, directors, agents and employés 
of the company are made guilty of a misdemeanor, and upon 
conviction each may be punished by imprisonment in the 
county jail for a period not exceeding ninety days. Each 
violation would be a separate offense, and, therefore, might 
result in imprisonment of the various agents of the company 
who would dare disobey for a term of ninety days each for each 
offense. Disobedience to the passenger rate act renders the 
party guilty of a felony and subject to a fine not exceeding 
five thousand dollars or imprisonment in the state* prison for 
a period not exceeding five years, or both fine and imprison-
ment. The sale of each ticket above the price permitted by 
the act would be a violation thereof. It would be difficult, 
if not impossible, for the company to obtain officers, agents or 
employés willing to carry on its affairs except in obedience 
o the act and orders in question. The company itself would 

a °, in case of disobedience, be liable to the, immense fines 
provided for in violating orders of the Commission. The com-
pany, in order to test the validity of the acts, must find some 

vol . ccix—10
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agent or employé to disobey them at the risk stated. The 
necessary effect and result of such legislation must be to pre-
clude a resort to the courts (either state or Federal) for the 
purpose of testing its validity. The officers and employés 
could not be expected to disobey any of the provisions of the 
acts or orders at the risk of such fines and penalties being im-
posed upon them, in case the court should decide that the law 
was valid. The result would be a denial of any hearing to the 
company. The observations upon a similar question made 
by Mr. Justice Brewer in Cotting v. Kansas City Stock Yards 
Company, 183 U. S. 79, 99, 100,102, are very apt. At page 100 
he stated: 11 Do the laws secure to an individual an equal pro-
tection when he is allowed to come into court and make his 
claim or defense subject to the condition that upon a failure 
to make good that claim or defense the penalty for such 
failure either appropriates all his property or subjects him 
to extravagant and unreasonable loss?” Again, at page 102, 
he says: “It is doubtless true that the State may impose 
penalties, such as will tend to compel obedience to its man-
dates by all, individuals or corporations, and if extreme and 
cumulative penalties are imposed only after there has been a 
final determination of the validity of the statute, the question 
would be very different from that here presented. But when 
the legislature, in an effort to prevent any inquiry of the 
validity of a particular statute, so burdens any challenge 
thereof in the courts that the party affected is necessarily 
constrained to submit rather than take the chances of the 
penalties imposed, then it becomes a serious question whether 
the party is not deprived of the equal protection of the laws. 
The question was not decided in that case, as it went off on 
another ground. We have the same question now before us, 
only the penalties are more severe in the way of fines, to which 
is added, in the case of officers, agents or employés of the 
company, the risk of imprisonment for years as a common 
felon. See also Mercantile Trust Co. v. Texas &c. Ry- Co., 5 
Fed. Rep. 529, 543; Louisville &c. R. R. Co. v. McChord, 103
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Fed. Rep. 216, 223; Consolidated Gas Co. v. Mayer, 146 Fed. 
Rep. 150, 153. In McGahey v. Virginia, 135 U. S. 662, 694, 
it was held that to provide a different remedy to enforce a 
contract, which is unreasonable, and which imposes conditions 
not existing when the contract was made, was to offer no 
remedy, and when the remedy is so onerous and impracticable 
as to substantially give none at all the law is invalid, although 
what is termed a remedy is in fact given. See also Bronson v. 
Kinzie, 1 How. 311, 317; Seibert v. Lewis, 122 U. S. 284. If 
the law be such as to make the decision of the legislature or 
of a commission conclusive as to the sufficiency of the rates, 
this court has held such a law to be unconstitutional. Chicago 
&c. Railway Co. v. Minnesota, 134 U. S. 418. A law which 
indirectly accomplishes a like result by imposing such con-
ditions upon the right to appeal for judicial relief as works an 
abandonment of the right rather than face the conditions upon 
which it is offered or may be obtained, is also unconstitutional. 
It may therefore be said that when the penalties for disobe-
dience are by fines so enormous and imprisonment so severe 
as to intimidate the company and its officers from resorting 
to the courts to test the validity of the legislation, the result 
is the same as if the law in terms prohibited the company 
from seeking judicial construction of laws which deeply affect 
its rights.

It is urged that there is no principle upon which to base the 
claim that a person is entitled to disobey a statute at least 
once, for the purpose of testing its validity without subjecting 
himself to the penalties for disobedience provided by the stat-
ute in case it is valid. This is not an accurate statement 
o the case. Ordinarily a law creating offenses in the nature 
of misdemeanors or felonies relates to a subject over which 
I e jurisdiction of the legislature is complete in any event, 
u the case, however, of the establishment of certain rates 

without any hearing, the validity of such rates necessarily 
epends upon whether they are high enough to permit at least 

some return upon the investment (how much it is not now 
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necessary to state), and an inquiry as to that fact is a proper 
subject of judicial investigation. If it turns out that the 
rates are too low for that purpose, then they are illegal. Now, 
to impose upon a party interested the burden of obtaining a 
judicial decision of such a question (no prior hearing having 
ever been given) only upon the condition that if unsuccessful 
he must suffer imprisonment and pay fines as provided in 
these acts, is, in effect, to close up all approaches to the courts, 
and thus prevent any hearing upon the question whether the 
rates as provided by the acts are not too low, and therefore 
invalid. The distinction is obvious between a case where the 
validity of the act depends upon the existence of a fact which 
can be determined only after investigation of a very compli-
cated and technical character, and the ordinary case of a stat-
ute upon a subject requiring no such investigation and over 
which the jurisdiction of the legislature is complete in any 
event.

We hold, therefore, that the provisions of the acts relating 
to the enforcement of the rates, either for freight or passengers, 
by imposing such enormous fines and possible imprisonment 
as a result of an unsuccessful effort to test the validity of the 
laws themselves, are unconstitutional on their face, without 
regard to the question of the insufficiency of those rates. We 
also hold that the Circuit Court had jurisdiction under the 
cases already cited (and it was therefore its duty) to inquire 
whether the rates permitted by these acts or orders were too 
low and therefore confiscatory, and if so held, that the court 
then had jurisdiction to permanently enjoin the railroad com-
pany from putting them in force, and that it also had power, 
while the inquiry was pending, to grant a temporary injunc-
tion to the same effect.

Various affidavits were received upon the hearing before 
the court prior to the granting of the temporary injunction, 
and the hearing itself was, as appears from the opinion, full 
and deliberate, and the fact was found that the rates fixed bj 
the commodity act, under the circumstances existing wit
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reference to the passenger rate act and the orders of the Com-
mission, were not sufficient to be compensatory, and were in 
fact confiscatory, and the act was therefore unconstitutional. 
The injunction was thereupon granted with reference to the 
enforcement of the commodity act.

We have, therefore, upon this record the case of an uncon-
stitutional act of the state legislature and an intention by the 
Attorney General of the State to endeavor to enforce its pro-
visions, to the injury of the company, in compelling it, at great 
expense, to defend legal proceedings of a complicated and un-
usual character, and involving questions of vast importance 
to all employés and officers of the company, as well as to the 
company itself. The question that arises is whether there is 
a remedy that the parties interested may resort to, by going 
into a Federal court of equity, in a case involving a violation 
of the Federal Constitution, and obtaining a judicial investi-
gation of the problem, and pending its solution obtain free-
dom from suits, civil or criminal, by a temporary injunction, 
and if the question be finally decided favorably to the con-
tention of the company, a permanent injunction restraining 
all such actions or proceedings.

This inquiry necessitates an examination of the most ma-
terial and important objection made to the jurisdiction of the 
Circuit Court, the objection being that the suit is, in effect, 
one against the State of Minnesota, and that the injunction 
issued against the Attorney General illegally prohibits state 
action, either criminal or civil, to enforce obedience to the 
statutes of the State. This objection is to be considered with 
reference to the Eleventh and Fourteenth Amendments to the 
Federal Constitution. The Eleventh Amendment prohibits 
the commencement or prosecution of any suit against one of 
the United States by citizens of another State or citizens or 
subjects of any foreign State. The Fourteenth Amendment pro-
vides that no State shall deprive any person of life, liberty or 
property without due process of law, nor shall it deny to any 
person within its jurisdiction the equal protection of the laws.
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The case before the Circuit Court proceeded upon the 
theory that the orders and acts heretofore mentioned would, 
if enforced, violate rights of the complainants protected by 
the latter Amendment. We think that whatever the rights 
of complainants may be, they are largely founded upon that 
Amendment, but a decision of this case does not require an 
examination or decision of the question whether its adoption 
in any way altered or limited the effect of the earlier Amend-
ment. We may assume that each exists in full force, and that 
we must give to the Eleventh Amendment all the effect it 
naturally would have, without cutting it down or rendering 
its meaning any more narrow than the language, fairly inter-
preted, would warrant. It applies to a suit brought against 
a State by one of its own citizens as well as to a suit brought 
by a citizen of another State. Hans v. Louisiana, 134 U. S. 1. 
It was adopted after the decision of this court in Chis-
holm v. Georgia (1793), 2 Dall. 419 where it was held that a 
State might be sued by a citizen of another State. Since that 
time there have been many cases decided in this court involv-
ing the Eleventh Amendment, among them being Osborn v. 
United States Bank (1824), 9 Wheat. 738, 846, 857, which held 
that the Amendment applied only to those suits in which the 
State was a party on the record. In the subsequent case of 
Governor of Georgia v. Madrazo (1828), 1 Pet. 110, 122, 123, 
that holding was somewhat enlarged, and Chief Justice Mar-
shall, delivering the opinion of the court, while citing Osborn v. 
United States Bank, supra, said that where the claim was made, 
as in the case then before the court, against the Governor of 
Georgia as governor, and the demand was made upon him, 
not personally, but officially (for moneys in the treasury o 
the State and for slaves in possession of the state government), 
the State might be considered as the party on the recor 
(page 123), and therefore the suit could not be maintained.

Davis v. Gray, 16 Wall. 203, 220, reiterates the rule of Os-
born v. United States Bank, so far as concerns the right to en 
join a state officer from executing a state law in conflict wit 
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the Constitution or a statute of the United States, when such 
execution will violate the rights of the complainant.

In Virginia Coupon Cases, 114 U. S. 270, 296 (Poindexter v. 
Greenhow), it was adjudged that a suit against a tax collector 
who had refused coupons in payment of taxes, and, under 
color of a void law, was about to seize and sell the property 
of a taxpayer for non-payment of his taxes, was a suit against 
him personally as a wrongdoer and not against the State.

Hagood v. Southern, 117 U. S. 52, 67, decided that the bill 
was in substance a bill for the specific performance of a con-
tract between the complainants and the State of South Caro-
lina, and, although the State was not in name made a party 
defendant, yet being the actual party to the alleged contract 
the performance of which was sought and the only party by 
whom it could be performed, the State was, in effect, a party 
to the suit, and it could not be maintained for that reason. 
The things required to be done by the actual defendants were 
the very things which when done would constitute a perfor-
mance of the alleged contract by the State.

The cases upon the subject were reviewed, and it was held, 
In re Ayers, 123 U. S. 443, that a bill in equity brought against 
officers of a State, who, as individuals, have no personal in-
terest in the subject-matter of the suit, and defend only as 
representing the State, where the relief prayed for, if done, 
would constitute a performance by the State of the alleged 
contract of the State, was a suit against the State (page 504), 
following in this respect Hagood v. Southern, supra.

A suit of such a nature was simply an attempt to make the 
State itself, through its officers, perform its alleged contract, 
by directing those officers to do acts which constituted such 
performance. The State alone had any interest in the ques-
tion, and a decree in favor of plaintiff would affect the treasury 
of the State.

On the other hand, United States v. Lee, 106 U. S. 196, de- 
that an individual in possession of real estate under 

e overnment of the United States, which claimed to be
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its owner, was, nevertheless, properly sued by the plaintiff, 
as owner, to recover possession, and such suit was not one 
against the United States, although the individual in posses-
sion justified such possession under its authority. See also 
Tindal v. Wesley, 167 U. S. 204, to the same effect.

In Pennoyer v. McConnaughy, 140 U. S. 1, 9, a suit against 
land commissioners of the State was said not to be against the 
State, although the complainants sought to restrain the de-
fendants, officials of the State, from violating, under an un-
constitutional act, the complainants’ contract with the State, 
and thereby working irreparable damage to the property 
rights of the complainants. Osborn v. United States Bank, 
supra, was cited, and it was stated: “But the general doctrine 
of Osborn v. Bank of the United States, that the Circuit Courts 
of the United States will restrain a state officer from executing 
an unconstitutional statute of the State, when to execute it 
would violate rights and privileges of the complainant which 
had been guaranteed by the Constitution, and would work 
irreparable damage and injury to him, has never been departed 
from. The same principle is decided in Scott v. Donald, 165 
U. S. 58, 67. And see Missouri &c. v. Missouri Railroad 
Commissioners, 183 U. S. 53.

The cases above cited do not include one exactly like this 
under discussion. They serve to illustrate the principles upon 
which many cases have been decided. We have not cited all 
the cases, as we have not thought it necessary. But the in-
junction asked for in the Ayers Case, 123 U. S. (supra), was to 
restrain the state officers from commencing suits under the 
act of May 12, 1887 (alleged to be unconstitutional), in the 
name of the State and brought to recover taxes for its use, on 
the ground that if such suits were commenced they would be 
a breach of a contract with the State. The injunction was 
declared illegal because the suit itself could not be entertained 
as it was one against the State to enforce its alleged contract. 
It was said, however, that if the court had power to entertain 
such a suit, it would have power to grant the restraining order 
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preventing the commencement of suits. (Page 487.) It was 
not stated that the suit or the injunction was necessarily con-
fined to a case of a threatened direct trespass upon or injury 
to property.

Whether the commencement of a suit could ever be regarded 
as an actionable injury to another, equivalent in some cases 
to a trespass such as is set forth in some of the foregoing cases, 
has received attention in the rate cases, so called. Reagan v. 
Farmers’ Loan & Trust Co., 154 U. S. 362 (a rate case), was 
a suit against the members of a railroad commission (created 
under an act of the State of Texas) and the Attorney General, 
all of whom were held suable, and that such suit was not one 
against the State. The Commission was enjoined from en-
forcing the rates it had established under the act, and the 
Attorney General was enjoined from instituting suits to re-
cover penalties for failing to conform to the rates fixed by the 
Commission under such act. It is true the statute in that 
case creating the board provided that suit might be main-
tained by any dissatisfied railroad company, or other party 
in interest, in a court of competent jurisdiction in Travis 
County, Texas, against the Commission as defendant. This 
court held that such language permitted a suit in the United 
States Circuit Court for the Western District of Texas, which 
embraced Travis County, but it also held that, irrespective 
of that consent, the suit was not in effect a suit against the 
State (although the Attorney General was enjoined), and there- 
ore not prohibited under the amendment. It was said in the 

opinion, which was delivered by Mr. Justice Brewer, that the 
suit could not in any fair sense be considered a suit against 
the Sta,te (page 392), and the conclusion of the court was that 
f e objection to the jurisdiction of the Circuit Court was not 
tenable, whether that jurisdiction was rested (page 393),

upon the provisions of the statute or upon the general juris- 
iction of the court existing by virtue of the statutes of Congress 

and the sanction of the Constitution of the United States.” 
ac of these grounds is effective and both are of equal force. 
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Union Pacific &c. v. Mason City Company, 199 U. S. 160, 
166.

In Smyth v. Ames, 169 U. S. 466 (another rate case), it was 
again held that a suit against individuals, for the purpose of 
preventing them, as officers of the State, from enforcing, by 
the commencement of suits or by indictment, an unconstitu-
tional enactment to the injury of the rights of the plaintiff, was 
not a suit against a State within the meaning of the Amend-
ment. At page 518, in answer to the objection that the suit 
was really against the State, it was said: “It is the settled doc-
trine of this court that a suit against individuals for the pur-
pose of preventing them as officers of a State from enforcing 
an unconstitutional enactment to the injury of the rights of 
the plaintiff, is not a suit against the State within the meaning 
of that Amendment.” The suit was to enjoin the enforcement 
of a statute of Nebraska because it was alleged to be uncon-
stitutional, on account of the rates being too low to afford 
some compensation to the company, and contrary, therefore, 
to the Fourteenth Amendment.

There was no special provision in the statute as to rates, 
making it the duty of the Attorney General to enforce it, but 
under his general powers he had authority to ask for a manda-
mus to enforce such or any other law. State of Nebraska ex 
rel. &c. v. The Fremont &c. Railroad Co., 22 Nebraska, 313.

The final decree enjoined the Attorney General from bring-
ing any suit (page 477) by way of injunction, mandamus, civil 
action or indictment, for the purpose of enforcing the pro-
visions of the act. The fifth section of the act provided that 
an action might be brought by a railroad company in the Su-
preme Court of the State of Nebraska; but this court did not 
base its decision on that section when it held that a suit o 
the nature of that before it was not a suit against a State, 
although brought against individual state officers for the pur 
pose of enjoining them from enforcing, either by civil pro 
ceeding or indictment, an unconstitutional enactment to 
injury of the plaintiff’s right. (Page 518.)
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This decision was reaffirmed in Prout v. Starr, 188 U. S. 537, 
542.

Attention is also directed to the case of Missouri &c. Rwy. 
Co. v. Missouri R. R. &c. Commissioners, 183 U. S. 53. That 
was a suit brought in a state court of Missouri by the railroad 
commissioners of the State, who had the powers granted them 
by the statutes set forth in the report. Their suit was against 
the railway company to compel it to discontinue certain 
charges it was making for crossing the Boonville bridge over 
the Missouri River. The defendant sought to remove the case 
to the Federal court, which the plaintiffs resisted, and the 
state court refused to remove on the ground that the real plain-
tiff was the State of Missouri, and it was proper to go behind 
the face of the record to determine that fact. In regular 
manner the case came here, and this court held that the State 
was not the real party plaintiff, and the case had therefore 
been properly removed from the state court, whose judgment 
was thereupon reversed.

Applying the same principles of construction to the removal 
act which had been applied to the Eleventh Amendment, it 
was said by this court that the State might be the real party 
plaintiff when the relief sought enures to it alone, and in whose 
favor the judgment or decree, if for the plaintiff, will effect-
ively operate.

Although the case is one arising under the removal act and 
does not involve the Eleventh Amendment, it nevertheless 
i lustrates the question now before us, and reiterates the doc-
trine that the State is not a party to a suit simply because the 
State Railroad Commission is such party.
. The doctrine of Smyth v. Ames is also referred to and re-
iterated in Gunter, Attorney General, v. Atlantic &c. Railroad 

200 U. S. 273, 283. See also McNeill v. Southern Rail-
way, 202 U. S. 543-559; Mississippi Railroad Commission v. 
Illinois &c. Railroad Co., 203 U. S. 335, 340.
’ Var^°US authorities we have referred to furnish ample 
jus i cation for the assertion that individuals, who, as officers
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of the State, are clothed with some duty in regard to the en-
forcement of the laws of the State, and who threaten and are 
about to commence proceedings, either of a civil or criminal 
nature, to enforce against parties affected an unconstitutional 
act, violating the Federal Constitution, may be enjoined by a 
Federal court of equity from such action.

It is objected, however, that Fitts v. McGhee, 172 U. S. 516, 
has somewhat limited this principle, and that, upon the au-
thority of that case, it must be held that the State was a party 
to the suit in the United States Circuit Court, and the bill 
should have been dismissed as to the Attorney General on that 
ground.

We do not think such contention is well founded. The doc-
trine of Smyth v. Ames was neither overruled nor doubted in 
the Fitts case. In that case the Alabama legislature, by the 
act of 1895, fixed the tolls to be charged for crossing the bridge. 
The penalties for disobeying that act, by demanding and re-
ceiving higher tolls, were to be collected by the persons pay-
ing them. No officer of the State had any official connection 
with the recovery of such penalties. The indictments men-
tioned were found under another state statute, set forth at 
page 520 of the report of the case, which provided a fine 
against an officer of a company for taking any greater rate of 
toll than was authorized by its charter, or, if the charter did 
not specify the amount, then the fine was imposed for charg-
ing any unreasonable toll, to be determined by a jury. This 
act was not claimed to be unconstitutional, and the indict-
ments found under it were not necessarily connected with the 
alleged unconstitutional act fixing the tolls. As no state officer 
who was made a party bore any close official connection wit 
the act fixing the tolls, the making of such officer a party de 
fendant was a simple effort to test the constitutionality o 
such act in that way, and there is no principle upon which i 
could be done. A state superintendent of schools might as 
well have been made a party. In the light of this fact it was 

said in the opinion (page 530):
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“In the present case, as we have said, neither of the State 
officers named held any special relation to the particular stat-
ute alleged to be unconstitutional. They were not expressly 
directed to see to its enforcement. If, because they were law 
officers of the State, a case could be made for the purpose of 
testing the constitutionality of the statute, by an injunction 
suit brought against them, then the constitutionality of every 
act passed by the legislature could be tested by a suit against 
the governor and the attorney general, based upon the theory 
that the former, as the executive of the State was, in a general 
sense, charged with the execution of all its laws, and the latter, 
as attorney general, might represent the State in litigation in-
volving the enforcement of its statutes. That would be a very 
convenient way for obtaining a speedy judicial determination 
of questions of constitutional law which may be raised by in-
dividuals, but it is a mode which cannot be applied to the 
States of the Union consistently with the fundamental princi-
ple that they cannot, without their assent, be brought into 
any court at the suit of private persons.”

In making an officer of the State a party defendant in a suit 
to enjoin the enforcement of an act alleged to be unconstitu-
tional it is plain that such officer must have some connection 
with the enforcement of the act, or else it is merely making 
him a party as a representative of the State, and thereby at-
tempting to make the State a party.

It has not, however, been held that it was necessary that 
such duty should be declared in the same act which is to be 
enforced. In some cases, it is true, the duty of enforcement 
has been so imposed (154 U. S. 362, 366, § 19 of the act), but 
that may possibly make the duty more clear; if it otherwise ex-
ist it is equally efficacious. The fact that the state officer by 
virtue of his office has some connection with the enforcement 
o the act is the important and material fact, and whether it 
arises out of the general law, or is specially created by the act 
1 se If, is not material so long as it exists.

n the course of the opinion in the Fitts case the Reagan and 
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Smyth cases were referred to (with others) as instances of state 
officers specially charged with the execution of a state enact-
ment alleged to be unconstitutional, and who commit under 
its authority some specific wrong or trespass to the injury of 
plaintiff’s rights. In those cases the only wrong or injury or 
trespass involved was the threatened commencement of suits 
to enforce the statute as to rates, and the threat of such com-
mencement was in each case regarded as sufficient to authorize 
the issuing of an injunction to prevent the same. The threat 
to commence those suits under such circumstances was there-
fore necessarily held to be equivalent to any other threatened 
wrong or injury to the property of a plaintiff which had there-
tofore been held sufficient to authorize the suit against the 
officer. The being specially charged with the duty to enforce 
the statute is sufficiently apparent when such duty exists 
under the general authority of some law, even though such au-
thority is not to be found in the particular act. It might exist 
by reason of the general duties of the officer to enforce it as a 
law of the State.

The officers in the Fitts case occupied the position of having 
no duty at all with regard to the act, and could not be properly 
made parties to the suit for the reason stated.

It is also objected that as the statute does not specifically 
make it the duty of the Attorney General (assuming he has 
that general right) to enforce it, he has under such circum-
stances a full general discretion whether to attempt its enforce-
ment or not, and the court cannot interfere to control him as 
Attorney General in the exercise of his discretion.

In our view there is no interference with his discretion under 
the facts herein. There is no doubt that the court cannot 
control the exercise of the discretion of an officer. It can only 
direct affirmative action where the officer having some duty to 
perform not involving discretion, but merely ministerial in its na-
ture, refuses or neglects to take such action. In that case the 
court can direct the defendant to perform this merely ministe 
rial duty. Board of Liquidation v. McComb, 92 U. S. 531, 541.
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The general discretion regarding the enforcement of the laws 
when and as he deems appropriate is not interfered with by 
an injunction which restrains the state officer from taking 
any steps towards the enforcement of an unconstitutional 
enactment to the injury of complainant. In such case no 
affirmative action of any nature is directed, and the officer is 
simply prohibited from doing an act which he had no legal 
right to do. An injunction to prevent him from doing that 
which he has no legal right to do is not an interference with 
the discretion of an officer.

It is also argued that the only proceeding which the Attorney 
General could take to enforce the statute, so far as his office 
is concerned, was one by mandamus, which would be com-
menced by the State in its sovereign and governmental char-
acter, and that the right to bring such action is a necessary 
attribute of a sovereign government. It is contended that 
the complainants do not complain and they care nothing about 
any action which Mr. Young might take or> bring as an ordinary 
individual, but that he was complained of as an officer, to 
whose discretion is confided the use of the name of the State 
of Minnesota so far as litigation is concerned, and that when 
or how he shall use it is a matter resting in his discretion and 
cannot be controlled by any court.

The answer to all this is the same as made in every case 
where an official claims to be acting under the authority of 
the State. The act to be enforced is alleged to be unconsti-
tutional, and if it be so, the use of the name of the State to 
enforce an unconstitutional act to the injury of complainants 
is a proceeding without the authority of and one which does 
not affect the State in its sovereign or governmental capacity.

is simply an illegal act upon the part of a state official in 
a tempting by the use of the name of the State to enforce a 
egis ative enactment which is void because unconstitutional, 

e act which the state Attorney General seeks to enforce 
a violation of the Federal Constitution, the officer in pro- 

cee mg under such enactment comes into conflict with the 
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superior authority of that Constitution, and he is in that case 
stripped of his official or representative character and is sub-
jected in his person to the consequences of his individual 
conduct. The State has no power to impart to him any im-
munity from responsibility to the supreme authority of the 
United States. See In re Ayers, supra, page 507. It would 
be an injury to complainant to harass it with a multiplicity 
of suits or litigation generally in an endeavor to enforce pen-
alties under an unconstitutional enactment, and to prevent 
it ought to be within the jurisdiction of a court of equity. If 
the question of unconstitutionality with reference, at least, 
to the Federal Constitution be first raised in a Federal court 
that court, as we think is shown by the authorities cited here-
after, has the right to decide it to the exclusion of all other 
courts.

The question remains whether the Attorney General had, 
by the law of the State, so far as concerns these rate acts, any 
duty with regard to the enforcement of the same. By his 
official conduct it seems that he regarded it as a duty con-
nected with his office to compel the company to obey the com-
modity act, for he commenced proceedings to enforce such 
obedience immediately after the injunction issued, at the risk 
of being found guilty of contempt by so doing.

The duties of the Attorney General, as decided by the Su-
preme Court of the State of Minnesota, are created partly by 
statute and exist partly as at common law. State ex ret. Young, 
Attorney General, v. Robinson (decided June 7, 1907), 112 
N. W. Rep. 269. In the above-cited case it was held that the 
Attorney General might institute, conduct and maintain all 
suits and proceedings he might deem necessary for the enforce-
ment of the laws of the State, the preservation of order and 
the protection of public rights, and that there were no statu 
tory restrictions in that State limiting the duties of the At-
torney General in such case.

Section 3 of chapter 227 of the General Laws of Minnesota, 
1905 (same law, § 58, Revised Laws of Minnesota, 1905), 
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imposes the duty upon the Attorney General to cause pro-
ceedings to be instituted against any corporation whenever 
it shall have offended against the laws of the State. By § 1960 
of the Revised Laws of 1905 it is also provided that the Attor-
ney General shall be ex officio attorney for the railroad com-
mission and it is made his duty to institute and prosecute all 
actions which the Commission shall order brought, and shall 
render the commissioners all counsel and advice necessary for 
the proper performance of their duties.

It is said that the Attorney General is only bound to act 
when the Commission orders action to be brought, and that 
§ 5 of the commodity act (April 18, 1907) expressly provides 
that no duty shall rest upon the Commission to enforce the act, 
and hence no duty other than that which is discretionary rests 
upon the Attorney General in that matter. The provision is 
somewhat unusual, but the reasons for its insertion in that 
act are not material, and neither require nor justify comment 
by this court.

It would seem to be clear that the Attorney General, under 
his power existing at common law and by virtue of these 
various statutes, had a general duty imposed upon him, which 
includes the right and the power to enforce the statutes of 
the State, including, of course, the act in question, if it were 
constitutional. His power by virtue of his office sufficiently 
connected him with the duty of enforcement to make him a 
proper party to a suit of the nature of the one now before the 
United States Circuit Court.

It is further objected (and the objection really forms part 
o the contention that the State cannot be sued) that a court 

equity has no jurisdiction to enjoin criminal proceedings, 
y indictment or otherwise, under the state law. This, as a 

general rule, is true. But there are exceptions. When such 
ictment or proceeding is brought to enforce an alleged un-

constitutional statute, which is the subject matter of inquiry 
suit already pending in a Federal court, the latter court 

Vlng first obtained jurisdiction over the subject matter, has 
v ol . ccix—11 
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the right, in both civil and criminal cases, to hold and main-
tain such jurisdiction, to the exclusion of all other courts, until 
its duty is fully performed. Prout v. Starr, 188 U. S. 537, 544. 
But the Federal court cannot, of course, interfere in a case 
where the proceedings were already pending in a state court. 
Taylor v. Taintor, 16 Wall. 366, 370; Harkrader v. Wadley, 
172 U. S. 148.

Where one commences a criminal proceeding who is already 
party to a suit then pending in a court of equity, if the criminal 
proceedings are brought to enforce the same right that is in 
issue before that court, the latter may enjoin such criminal 
proceedings. Davis &c. Co. v. Los Angeles, 189 U. S. 207. 
In Dobbins v. Los Angeles, 195 U. S. 223-241, it is remarked 
by Mr. Justice Day, in delivering the opinion of the court, 
that “ it is well settled that where property rights will be de-
stroyed, unlawful interference by criminal proceedings under 
a void law or ordinance may be reached and controlled by a 
court of equity.” Smyth v. Ames (supra) distinctly enjoined 
the proceedings by indictment to compel obedience to the 
rate act.

These cases show that a court of equity is not always pre-
cluded from granting an injunction to stay proceedings in 
criminal cases, and we have no doubt the principle applies in 
a case such as the present. In re Sawyer, 124 U. S. 200, 211, 
is not to the contrary. That case holds that in general a court 
of equity has no jurisdiction of a bill to stay criminal pro-
ceedings, but it expressly states an exception,“ unless they are 
instituted by a party to the suit already pending before it and 
to try the same right that is in issue there.” Various authori-
ties are cited to sustain the exception. The criminal pro-
ceedings here that could be commenced by the state authori-
ties would be under the statutes relating to passenger or freight 
rates, and their validity is the very question involved in t e 
suit in the United States Circuit Court. The right to restrain 
proceedings by mandamus is based upon the same founda ion 
and governed by the same principles.
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It is proper to add that the right to enjoin an individual, even 
though a state official, from commencing suits under circum-
stances already stated, does not include the power to restrain 
a court from acting in any case brought before it, either of a 
civil or criminal nature, nor does it include power to prevent 
any investigation or action by a grand jury. The latter body 
is part of the machinery of a criminal court, and an injunction 
against a state court would be a violation of the whole scheme 
of our Government. If an injunction against an individual is 
disobeyed, and he commences proceedings before a grand jury 
or in a court, such disobedience is personal only, and the court 
or jury can proceed without incurring any penalty on that 
account.

The difference between the power to enjoin an individual 
from doing certain things, and the power to enjoin courts from 
proceeding in their own way to exercise jurisdiction is plain, 
and no power to do the latter exists because of a power to do 
the former.

It is further objected that there is a plain and adequate 
remedy at law open to the complainants and that a court of 
equity, therefore, has no jurisdiction in such case. It has been 
suggested that the proper way to test the constitutionality of 
the act is to disobey it, at least once, after which the company 
might obey the act pending subsequent proceedings to test its 
validity. But in the event of a single violation the prosecutor 
might not avail himself of the opportunity to make the test, 
as obedience to the law was thereafter continued, and he 
might think it unnecessary to start an inquiry. If, however, 
he should do so while the company was thereafter obeying the 
law, several years might elapse before there was a final deter-
mination of the question, and if it should be determined that 
t e law was invalid the property of the company would have 

een taken during that time without due process of law, and 
there would be no possibility of its recovery.

Another obstacle to making the test on the part of the com-
pany might be to find an agent or employé who would disobey
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the law, with a possible fine and imprisonment staring him in 
the face if the act should be held valid. Take the passenger 
rate act, for instance: A sale of a single ticket above the price 
mentioned in that act might subject the ticket agent to a 
charge of felony, and upon conviction to a fine of five thousand 
dollars and imprisonment for five years. It is true the com-
pany might pay the fine, but the imprisonment the agent 
would have to suffer personally. It would not be wonderful 
if, under such circumstances, there would not be a crowd of 
agents offering to disobey the law. The wonder would be that 
a single agent should be found ready to take the risk.

If, however, one should be found and the prosecutor should 
elect to proceed against him, the defense that the act was 
invalid, because the rates established by it were too low, 
would require a long and difficult examination of quite com-
plicated facts upon which the validity of the act depended. 
Such investigation it would be almost impossible to make 
before a jury, as such body could not intelligently pass upon 
the matter. Questions of the cost of transportation of pas-
sengers and freight, the net earnings of the road, the separation 
of the cost and earnings, within the State from those arising 
beyond its boundaries, all depending upon the testimony of 
experts and the examination of figures relating to these sub-
jects, as well, possibly, as the expenses attending the building 
and proper cost of the road, would necessarily form the chief 
matter of inquiry, and intelligent answers could only be given 
after a careful and prolonged examination of the whole evi-
dence, and the making of calculations based thereon. All 
material evidence having been taken upon these issues, it has 
been held that it ought to be referred to the most competent 
and reliable master to make all needed computations and to 
find therefrom the necessary facts upon which a judgmen 
might be rendered that might be reviewed by this cour. 
Chicago &c. Railway Co. v. Tompkins, 176 U. S. 167. From 
all these considerations it is plain that this is not a proper 
suit for investigation by a jury. Suits for penalties, or in 
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dictment or other criminal proceedings for a violation of the 
act, would therefore furnish no reasonable or adequate oppor-
tunity for the presentation of a defense founded upon the 
assertion that the rates were too low and therefore the act in-
valid.

We do not say the company could not interpose this defense 
in an action to recover penalties or upon the trial of an indict-
ment ($i. Louis &c. Ry. Co. v. Gill, 156 U. S. 649), but the 
facility of proving it in either case falls so far below that which 
would obtain in a court of equity that comparison is scarcely 
possible.

To await proceedings against the company in a state court 
grounded upon a disobedience of the act, and then, if necessary, 
obtain a review in this court by writ of error to the highest 
state court, would place the company in peril of large loss and 
its agents in great risk of fines and imprisonment if it should 
be finally determined that the act was valid. This risk the 
company ought not to be required to take. Over eleven 
thousand millions of dollars, it is estimated, are invested in 
railroad property, owned by many thousands of people who 
are scattered over the whole country from ocean to ocean, and 
they are entitled to equal protection from the laws and from 
the courts, with the owners of all other kinds of property, no 
more, no less. The courts having jurisdiction, Federal' or 
state, should at all times be open to them as well as to others, 
for the purpose of protecting their property and their legal 
rights.

All the objections to a remedy at law as being plainly in-
adequate are obviated by a suit in equity, making all who 
are directly interested parties to the suit, and enjoining the 
enforcement of the act until the decision of the court upon the 
legal question.

An, act of the legislature fixing rates, either for passengers 
or reight, is to be regarded as prima facie valid, and the onus 
rests upon the company to prove its assertion to the contrary.

n er such circumstances it was stated by Mr. Justice Miller,
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in his concurring opinion in Chicago &c. Co. v. Minnesota, 134 
U. S. 418, 460, that the proper, if not the only, mode of ju-
dicial relief against the tariff of rates established by the leg-
islature or by its Commission is by a bill in chancery, asserting 
its unreasonable character, and that until the decree of the 
court in such equity suit was obtained it was not competent 
for each individual having dealings with a carrier, or for the 
carrier in regard to each individual who demands its services, 
to raise a contest in the courts over the questions which ought 
to be settled in this general and conclusive manner. This 
remedy by bill in equity is referred to and approved by Mr. 
Justice Shiras, in delivering the opinion of the court in St. Louis 
&c. Co. v. Gill, 156 U. S. 649, 659, 666, although that question 
was not then directly before the court. Such remedy is un-
doubtedly the most convenient, the most comprehensive and 
the most orderly way in which the rights of all parties can be 
properly, fairly and adequately passed upon. It cannot be 
to the real interest of anyone to injure or cripple the resources 
of the railroad companies of the country, because the pros-
perity of both the railroads and the country is most intimately 
connected. The question of sufficiency of rates is important 
and controlling, and being of a judicial nature it ought to be 
settled at the earliest moment by some court, and when a 
Federal court first obtains jurisdiction it ought, on general 
principles of jurisprudence, to be permitted to finish the in-
quiry and make a conclusive judgment to the exclusion of all 
other courts. This is all that is claimed, and this, we think, 
must be admitted.

Finally it is objected that the necessary result of upholding 
this suit in the Circuit Court will be to draw to the lower 
Federal courts a great flood of litigation of this character, 
where one Federal judge would have it in his power to enjoin 
proceedings by state officials to enforce the legislative acts o 
the State, either by criminal or civil actions. To this it may 
be answered, in the first place, that no injunction ought to e 
granted unless in a case reasonably free from doubt. 
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think such rule is, and will be, followed by all the judges of 
the Federal courts.

And, again, it must be remembered that jurisdiction of this 
general character has, in fact, been exercised by Federal 
courts from the time of Osborn v. United States Bank up to 
the present; the only difference in regard to the case of Osborn 
and the case in hand being that in this case the injury com-
plained of is the threatened commencement of suits, civil or 
criminal, to enforce the act, instead of, as in the Osborn case, an 
actual and direct trespass upon or interference with tangible 
property. A bill filed to prevent the commencement of suits 
to enforce an unconstitutional act, under the circumstances 
already mentioned, is no new invention, as we have already 
seen. The difference between an actual and direct interfer-
ence with tangible property and the enjoining of state officers 
from enforcing an unconstitutional act, is not of a radical 
nature, and does not extend, in truth, the jurisdiction of the 
courts over the subject matter. In the case of the interference 
with property the person enjoined is assuming to act in his 
capacity as an official of the State, and justification for his in-
terference is claimed by reason of his position as a state official. 
Such official cannot so justify when acting under an unconstitu-
tional enactment of the legislature. So, where the state offi-
cial, instead of directly interfering with tangible property, is 
about to commence suits, which have for their object the en-
forcement of an act which violates the Federal Constitution, 
to the great and irreparable injury of the complainants, he is 
seeking the same justification from the authority of the State 
as m other cases. The sovereignty of the State is, in reality, 
no more involved in one case than in the other. The State 
cannot in either case impart to the official immunity from re-
sponsibility to the supreme authority of the United States. See 
in re Ayers, 123 U. S. 507.

This supreme authority, which arises from the specific pro- 
tr^tT v C°nstitution itself, is nowhere more fully illus- 
ra ed than in the series of decisions under the Federal habeas
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corpus statute (§ 753, Rev. Stat.), in some of which cases per-
sons in the custody of state officers for alleged crimes against 
the State have been taken from that custody and discharged 
by a Federal court or judge, because the imprisonment was 
adjudged to be in violation of the Federal Constitution. The 
right to so discharge has not been doubted by this court, and 
it has never been supposed there was any suit against the State 
by reason of serving the writ upon one of the officers of the 
State in whose custody the person was found. In some of 
the cases the writ has been refused as matter of discretion, but 
in others it has been granted, while the power has been fully 
recognized in all. Ex parte Roy all, 117 U. S. 241; In re Loney, 
134 U. S. 372; In re Neagle, 135 U. S. 1; Baker v. Grice, 169 
U. S. 284; Ohio v. Thomas, 173 U. S. 276; Minnesota v. Brun-
dage, 180 U. S. 499, 502; Reid v. Jones, 187 U. S. 153; United 
States v. Lewis, 200 U. S. 1; In re Lincoln, 202 U. S. 178; Urqu-
hart v. Brown, 205 U. S. 179.

It is somewhat difficult to appreciate the distinction which, 
while admitting that the taking of such a person from the 
custody of the State by virtue of service of the writ on the 
state officer in whose custody he is found, is not a suit against 
the State, and yet service of a writ on the Attorney General 
to prevent his enforcing an unconstitutional enactment of a 
state legislature is a suit against the State.

There is nothing in the case before us that ought properly 
to breed hostility to the customary operation of Federal 
courts of justice in cases of this character.

The rule to show cause is discharged and the petition for 
writs of habeas corpus and certiorari is dismissed.

So ordered.

Mr . Just ice  Harl an , dissenting.

Although the history of this litigation is set forth in the 
opinion of the court, I deem it appropriate to restate the 
principal facts of the case in direct connection with my ex 
amination of the question upon which the decision turns. 
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That question is, whether the suit in the Circuit Court of the 
United States was, as to the relief sought against the Attorney 
General of Minnesota, forbidden by the Eleventh Amendment 
of the Constitution of the United States, declaring that “the 
judicial power of the United States shall not be construed to 
extend to any suit in law or equity commenced or prosecuted 
against one of the United States by citizens of another State, 
or by citizens or subjects of any foreign State.” That exami-
nation, I may say at the outset, is entered upon with no little 
embarrassment, in view of the fact that the views expressed 
by me are not shared by my brethren. I may also frankly 
admit embarrassment arising from certain views stated in 
dissenting opinions heretofore delivered by me which did not, 
at the time, meet the approval of my brethren, and which I 
do not now myself entertain. What I shall say in this opinion 
will be in substantial accord with what the court has hereto-
fore decided, while the opinion of the court departs, as I think, 
from principles previously announced by it upon full consid-
eration. I propose to adhere to former decisions of the court, 
whatever may have been once my opinion as to certain aspects 
of this general question.

The plaintiffs in the suit referred to, Perkins and Shepard, 
were shareholders of the Northern Pacific Railway Company 
and citizens, respectively, of Iowa and Minnesota. The de-
fendants were the railway company, Edward T. Young, 
Attorney General of Minnesota, the several members of the 
State Railroad and Warehouse Commission, and certain per-
sons who were shippers of freight over the lines of that railway.

The general object of the suit was to prevent compliance 
with the provisions of certain acts of the Minnesota legislature 
and certain orders of the State Railroad and Warehouse Com- 
mission, indicating the rates which the State permits to be 
charged for the transportation of passengers and commodities 
upon railroads within its limits; also, to prevent shippers from 

ringing actions against the railway company to enforce those 
acts and orders.
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The bill, among other things, prayed that Edward T. Young, 
“as Attorney General of the State of Minnesota,” and the 
members of the State Railroad and Warehouse Commission 
(naming them) be enjoined from all attempts to compel the 
railway company to put in force the rates or any of them 
prescribed by said orders, and “from taking any action, step 
or proceeding against said Railway Company, or any of its 
officers, directors, agents or employés, to enforce any penalties 
or remedies for the violation by said Railway Company of said 
orders or either of them;” and that said Young, “as Attorney 
General,” be enjoined from taking any action, step or proceed-
ing against the railway company, its officers, agents or em-
ployés, to enforce the penalties and remedies specified in those 
acts.

The court gave a temporary injunction as prayed for. The 
Attorney General of Minnesota appeared specially and, with-
out submitting to or acknowledging the jurisdiction of the 
court, moved to dismiss the suit as to him, upon the ground 
that the State had not consented to be sued, and also because 
the bill was exhibited against him “as, and only as, the Attor-
ney General of the State of Minnesota,” to restrain him, by 
injunction, from exercising the discretion vested in him to 
commence appropriate actions, on behalf of the State, to en-
force or to test the validity of its laws. He directly raised the 
question that the suit as to him, in his official capacity, was 
one against the State, in violation of the Eleventh Amend 

ment.
In response to an order to show cause why the injunction 

asked for should not be granted the Attorney General also 
appeared specially and urged like objections to the suit agams 
him in the Circuit Court.

After hearing the parties the court made an order, Septem 
ber 23, 1907, whereby the railway company, its officers, 
rectors, agents, servants and employés, were enjoined un i 
the further order of the court from publishing, adopting o 
putting into effect the tariffs, rates or charges specified in
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act of April 18, 1907. The court likewise enjoined the defend-
ant Young, “as Attorney General of the State of Minnesota,” 
from “taking or instituting any action, suit, step or proceed-
ing to enforce the penalties and remedies specified in said acts 
or either thereof, or to compel obedience to said act or com-
pliance therewith or any part thereof.” A like injunction was 
granted against the defendant shippers.

On the next day, September 24, 1907, the State of Minne-
sota, “on the relation of Edward T. Young, Attorney Gen-
eral,” commenced an action in one of its own courts against 
the Northern Pacific Railway Company—the only relief sought 
being a mandamus ordering the company to adopt, publish, 
keep for public inspection, and put into effect, as the rates 
and charges to be maintained for the transportation of freight 
between stations in Minnesota, those named and specified in 
what is known as chapter 232 of the Session Laws of Minne-
sota for 1907. That was the act which it was the object of 
the Perkins-Shepard suit in the Federal court to strike down 
and nullify. An alternative Writ of mandamus, such as the 
State asked, was issued by the state court.

The institution, in the state court, by the State, on the rela-
tion of its Attorney General, of the mandamus proceeding 
against the railway company having been brought to the at-
tention of the Federal Circuit Court, a rule was issued against 
the defendant Young to show cause why he should not be 
punished as for contempt. Answering that rule, he alleged, 
among other things, that the mandamus proceeding was 
rought by and on behalf of the State, through him as its 
ttorney General; that in every way possible he had objected 

o such jurisdiction on the ground that the action was com-
menced against him solely as the Attorney General for Minne- 
so a in order to prevent him from instituting in the proper 
courts civil actions for and in the name of the State to enforce 

est the validity of its laws; that there is no other action or 
proceeding pending or contemplated by this defendant against 

railway company, except said proceedings in mandamus 
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hereinbefore referred to. Defendant expressly disclaimed any 
intention to treat this court with disrespect in the commence-
ment of the proceedings referred to, “but believing that the 
decision of this court in this action, holding that it had juris-
diction to enjoin this defendant, as such Attorney General, 
from performing his discretionary official duties, was in con-
flict with the Eleventh Amendment of the Constitution of the 
United States, as the same has been interpreted and applied 
by the United States Supreme Court, defendant believed it to 
be his duty as such Attorney General to commence said manda-
mus proceedings for and in behalf of the State, and it was in 
this belief that said proceedings were commenced solely for 
the purpose of enforcing the said law of the State of Minne-
sota.”

The rule was heard, and the Attorney General was held to 
be in contempt, the order of the Federal court being: “Ordered 
further, that said Edward T. Young forthwith dismiss or cause 
to be dismissed the suit of The State of Minnesota on the Relation 
of Edward T. Young, Attorney General, Plaintiff, v. Northern 
Pacific Railway Company, Defendant, heretofore instituted by 
him in the District Court of the County of Ramsey, Second 
Judicial District, State of Minnesota. Ordered further, that 
for his said contempt said Edward T. Young be fined the sum 
of one hundred dollars and stand committed in the custody of 
the Marshal of this court until the same be paid, and until he 
purge himself of his contempt by dismissing or causing to be 
dismissed said suit last herein mentioned.”

The present proceeding was commenced by an original ap 
plication by Young to this court for a writ of habeas corpus. 
The petitioner, in his application, proceeds upon the groun 
that he is held in custody in violation of the Constitution o 
the United States. The petition set out all the steps ta en 
in the suit in the Federal court, alleging, among other things. 
“That your petitioner’s office as Attorney General o e 
State of Minnesota is established and provided for by ® 
constitution of the said State, section 1 of Article V t ereo 
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providing as follows, to wit: ‘The Executive Department shall 
consist of a Governor, Lieutenant Governor, Secretary of State, 
Auditor, Treasurer and Attorney General, who shall be chosen 
by the electors of the State.’ That neither by statute nor 
otherwise is your petitioner charged with any special duty of 
a ministerial character in the doing or not doing of which said 
complainants in the said bill of complaint or the said Northern 
Pacific Railway Company had any legal right, and that what-
ever duties your petitioner had or has with respect to the 
several matters complained of in the said bill of complaint, 
are of an executive and discretionary nature. That in no case 
could your petitioner, even though it was his intention so to 
do, which it was not, deprive the said complainants or the said 
Northern Pacific Railway Company, or either of them, of any 
property, nor could he trespass upon their rights in any par-
ticular, and that all he could do as Attorney General as afore-
said and all that it was his duty to do in that capacity, and all 
that he intended to do or would do, was to commence formal 
judicial proceedings in the appropriate court of Minnesota against 
the said Northern Pacific Railway Company, its officers, agents 
and employés, to compel the Said company, its agents and 
servants, to adopt and put in force the schedule of freight 
rates, tariffs and charges prescribed by said chapter 232, 

aws 1907, of the State of Minnesota.” He renewed the ob-
jection that the suit instituted by Perkins and Shepard, in so 
ar as the same is against him, was a suit against the State 
o prevent his commencing the proposed action in the name 

of the State, and Was in restraint of the State itself, “and that 
e said suit is one against the said State in violation of the 
leventh Amendment to the Constitution of the United States, 

,.n t at therefore the same is and was, so far as your peti- 
loner is concerned, beyond the jurisdiction of the said Circuit 

Court,” etc.
statement will sufficiently indicate the nature of the 

Wtion to be now examined upon its merits.
e it be observed that the suit instituted by Perkins and 
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Shepard in the Circuit Court of the United States was, as to 
the defendant Young, one against him as, and only because he 
was, Attorney General of Minnesota. No relief was sought 
against him individually but only in his capacity as Attorney 
General. And the manifest, indeed the avowed and admitted, 
object of seeking such relief was to tie the hands of the State 
so that it could not in any manner or by any mode of proceed-
ing, in its own courts, test the validity of the statutes and 
orders in question. It would therefore seem clear that within 
the true meaning of the Eleventh Amendment the suit brought 
in the Federal court was one, in legal effect, against the State— 
as much so as if the State had been formally named on the 
record as a party—and therefore it was a suit to which, under 
the Amendment, so far as the State or its Attorney General 
was concerned, the judicial power of the United States did not 
and could not extend. If this proposition be sound it will 
follow—indeed, it is conceded that if, so far as relief is sought 
against the Attorney General of Minnesota, this be a suit 
against the State—then the order of the Federal court enjoin-
ing that officer from taking any action, suit, step or proceed-
ing to compel the railway company to obey the Minnesota 
statute was beyond the jurisdiction of that court and wholly 
void; in which case, that officer was at liberty to proceed in 
the discharge of his official duties as defined by the laws of 
the State, and the order adjudging him to be in contempt for 
bringing the mandamus proceeding in the state court was a 
nullity.

The fact that the Federal Circuit Court had, prior to the 
institution of the mandamus suit in the state court, 
narily (but not finally) held the statutes of Minnesota an 
the orders of its Railroad and Warehouse Commission in ques 
tion to be in violation of the Constitution of the United States, 
was no reason why that court should have laid violent han s 
upon the Attorney General of Minnesota and by its or ers 
have deprived the State of the services of its constitution» 
law officer in its own courts. Yet that is what was done y
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the Federal Circuit Court; for, the intangible thing, called a 
State, however extensive its powers, can never appear or be 
represented or known in any court in a litigated case, except 
by and through its officers. When, therefore, the Federal court 
forbade the defendant Young, as Attorney General of Minne-
sota, from taking any action, suit, step or proceeding what-
ever looking to the enforcement of the statutes in question, it 
said in effect to the State of Minnesota: “It is true that the 
powers not delegated to the United States by the Constitution, 
nor prohibited by it to the States, are reserved to the States 
respectively or to its people, and it is true that under the Con-
stitution the judicial power of the United States does not 
extend to any suit brought against a State by a citizen of 
another State or by a citizen or subject of a foreign State, yet 
the Federal court adjudges that you, the State, although a 
sovereign for many important governmental purposes, shall 
not appear in your own courts, by your law officer, with the 
view of enforcing, or even for determining the validity of the 
state enactments which the Federal court has, upon a pre-
liminary hearing, declared to be in violation of the Constitu-
tion of the United States.”

This principle, if firmly established, would work a radical 
change in our governmental system. It Would inaugurate a 
new era in the American judicial system and in the relations 
of the National and state governments. It would enable the 
subordinate Federal courts to supervise and control the official 
action of the States as if they were “dependencies” or prov-
inces. It would place the States of the Union in a condition 
of inferiority never dreamed of when the Constitution was 
adopted or when the Eleventh Amendment was made a part 
of the Supreme Law of the Land. I cannot suppose that the 
great men who framed the Constitution ever thought the 
time would come when a subordinate Federal court, having 
no power to compel a State, in its corporate capacity, to ap-
pear before it as a litigantr would yet assume to deprive a 

ate of the right to be represented in its own courts by its
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regular law officer. That is what the court below did, as to 
Minnesota, when it adjudged that the appearance of the de-
fendant Young in the state court, as the Attorney General of 
Minnesota, representing his State as its chief law officer, was 
a contempt of the authority of the Federal court, punishable 
by fine and imprisonment. Too little consequence has been 
attached to the fact that the courts of the States are under an 
obligation equally strong with that resting upon the courts 
of the Union to respect and enforce the provisions of the 
Federal Constitution as the Supreme Law of the Land, and 
to guard rights secured or guaranteed by that instrument. 
We must assume—a decent respect for the States requires us 
to assume—that the state courts will enforce every right 
secured by the Constitution. If they fail to do so, the party 
complaining has a clear remedy for the protection of his rights; 
for, he can come by writ of error, in an orderly, judicial way, 
from the highest court of the State to this tribunal for redress 
in respect of every right granted or secured by that instru-
ment and denied by the state court. The state courts, it should 
be remembered, have jurisdiction concurrent with the courts 
of the United States of all suits of a civil nature, at common 
law or equity involving a prescribed amount, arising under 
the Constitution or laws of the United States. 25 Stat. 434. 
And this court has said: “A state court of original jurisdic-
tion, having the parties before it, may consistently with exist-
ing Federal legislation determine cases at law or in equity 
arising under the Constitution or laws of the United States 
or involving rights dependent upon such Constitution or laws. 
Upon the state courts, equally with the courts of the Union, 
rests the obligation to guard, enforce, and protect every right 
granted or secured by the Constitution of the United States 
and the laws made in pursuance thereof, whenever those rights 
are involved in any suit or proceeding before them; for the 
judges of the state courts are required to take an oath to sup 
port that Constitution, and they are bound by it, and the laws 
of the United States made in pursuance thereof, and all treaties
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made under their authority, as the supreme law of the land, 
‘anything in the Constitution or laws of any State to the con-
trary notwithstanding.’ If they fail therein, and withhold' 
or deny rights, privileges, or immunities secured by the Con-
stitution and laws of the United States, the party aggrieved 
may bring the case from the highest court of the State in 
which the question could be decided to this court for final and 
conclusive determination.” Robb v. Connolly, 111 U. S. 624, 
637. So that an order of the Federal court preventing the 
State from having the services of its Attorney General in one 
of its own courts, except at the risk of his being fined and 
arrested, cannot be justified upon the ground that the ques-
tion of constitutional law, involved in the enforcement of the 
statutes in question, was beyond the competency of a state 
court to consider and determine, primarily, as between the 
parties before it in a suit brought by the State itself.

At the argument of this case counsel for the railway com-
pany insisted that the provisions of the act in question were 
so drastic that they could be enforced by the State in its own 
courts with such persistency and in such a manner as, in a very 
brief period, to have the railway officers and agents all in jail, 
the business of the company destroyed and its property con-
fiscated by heavy and successive penalties, before a final judi-
cial decision as to the constitutionality of the act could be 
obtained. I infer from some language in the court’s opinion 
that these apprehensions are shared by some of my brethren.

nd this supposed danger to the railway company and its 
shareholders seems to have been the basis of the action of the 

ederal Circuit Court when, by its order directed against the 
ttorney General of Minnesota, it practically excluded the 
tate from its own courts in respect of the issues here involved, 
nt really no such question as to the state statute is here in- 

vo ved or need be now considered; for it cannot possibly arise 
°n t e hearing of the present application of that officer for dis- 
c arge on habeas corpus. The only question now before this 
court is whether the suit by Perkins and Shepard in the Federal 

vol . ccix—12
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court was not, upon its face, as to the relief sought against the 
Attorney General of Minnesota, a suit against the State. Stated 
in another form, the question is whether that court may, by 
operating upon that officer in his official capacity, by means of 
fine and imprisonment, prevent the State from being repre-
sented by its law officer in one of its own courts? If the Fed-
eral court could not thus put manacles upon the State so as 
to prevent it from being represented by its Attorney General 
in its own court and from having the state court pass upon the 
validity of the state enactment in question in the Perkins- 
Shepard suit, that is an end to this habeas corpus proceeding, 
and the Attorney General of Minnesota should be discharged 
by order of this court from custody.

It is to be observed that when the State was in effect pro-
hibited by the order of the Federal court from appearing in 
its own courts, there was no danger, absolutely none what-
ever, from anything that the Attorney General had ever done 
or proposed to do, that the property of the railway company 
would be confiscated and its officers and agents imprisoned, 
beyond the power of that company to stay any wrong done 
by bringing to this court, in regular order, any final judgment of 
the state court, in the mandamus suit, which may have been in 
derogation of a Federal right. When the Attorney General 
instituted the mandamus proceeding in the state court against 
the railway company there was in force, it must not be for-
gotten, an order of injunction by the Federal court which 
prevented that company from obeying the state law. There 
was consequently no danger from that direction. Besides, the 
mandamus proceeding was not instituted for the recovery of 
any of the penalties prescribed by the state law, and there-
fore no judgment in that case could operate directly upon 
the property of the railway company or upon the persons 
of its officers or agents. The Attorney General in his response 
to the rule against him assured the Federal court that he di 
not contemplate any proceeding whatever against the rai 
way company except the one in mandamus. Suppose the
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mandamus case had been finally decided in the state court, 
the way was open for the railway company to preserve any 
question it made as to its rights under the Constitution, and, 
in the event of a decision adverse to it in that court, at once 
to carry the case to the highest court of Minnesota and thence 
by a writ of error bring it to this court. That course would 
have served to determine every question of constitutional 
law raised by the suit in the Federal court in an orderly way 
without trampling upon the State, and without interfering, 
in the meantime, with the operation of the railway property 
in the accustomed way. Instead of adopting that course—so 
manifestly consistent with the dignity and authority of both 
the Federal and state judicial tribunals—the Federal court 
practically closed the state courts against the State itself 
when it adjudged that the Attorney General, without regard 
to the wishes of the Governor of Minnesota, and without refer-
ence to his duties as prescribed by the laws of that State, should 
stand in the custody of the Marshal, unless he dismissed the 
mandamus suit. If the Federal court could thus prohibit the 
law officer of the State from representing it in a suit brought 
in the state court, why might not the bill in the Federal court 
be so amended that that court could reach all the district 
attorneys in Minnesota and forbid them from bringing to 
the attention of grand juries and the state courts violations 
of the state act by the railway company? And if a grand jury 
Was about to inquire into the acts of the railway company in 
respect of the matter of its rates, why may not the Federal 
court, proceeding upon the same grounds on which it has 
moved against the Attorney General, enjoin the finding or 
returning of indictments against the railway company? If an 
m ictment was returned against the railway company, and 
was about to be tried by a petit jury, why could not the Fed- 

a court, upon the principles now announced, forbid the jury 
e° proceed against the railway company, and if it did, punish 
^ery petit juryman as for contempt of court? Indeed, why

y 1 not lay its hands on the Governor of the State and 
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' forbid him from appealing to the courts of Minnesota in the 
name of the State to test the validity of the act in question? 
And why may not the Federal court lay its hands even upon 
the judge of the state court itself, whenever it proceeds against 
the railway company under the state law?

The subject matter of these questions has evidently been 
considered by this court, and the startling consequences that 
would result from an affirmative answer to them have not 
been overlooked; for, in its opinion, I find these observations: 
“It is proper to add that the right to enjoin an individual, 
even though a state official, from commencing suits under cir-
cumstances already stated, does not include the power to 
restrain a court from acting in any case brought before it, 
either of a civil or criminal nature, nor does it include power 
to prevent any investigation or action by a grand jury. The 
latter body is part of the machinery of a criminal court, and 
an injunction against a state court would be a violation of the 
whole scheme of our government. If an injunction against an 
individual is disobeyed, and he commences proceedings before 
a grand jury or in a court, such disobedience is personal only, 
and the court or jury can proceed without incurring any pen-
alty on that account. The difference between the power to 
enjoin an individual from doing certain things, and the power 
to enjoin courts from proceeding in their own way to exercise 
jurisdiction is plain, and no power to do the latter exists be-
cause of a power to do the former.” If an order of the Fed-
eral court forbidding a state court or its grand jury from 
attempting to enforce a state enactment would be “a viola-
tion of the whole scheme of our government,” it is difficult to 
perceive why an order of that court, forbidding the chief law 
officer and all the district attorneys of a State to represent it 
in the courts, in a particular case, and practically, in fha 
way, closing the doors of the state court against the State, 
would not also be inconsistent with the whole scheme of our 
government, and, therefore, beyond the power of the court 

to make.
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Whether the Minnesota statutes are or are not violative of 
the Constitution is not, as already suggested, a question in this 
habeas corpus proceeding. I do not, therefore, stop to con-
sider whether those statutes are repugnant to the Constitution 
upon the ground that by their necessary operation, when 
enforced, they will prevent the railway company from con-
testing their validity, or upon the ground that they are con-
fiscatory and therefore obnoxious to the requirement of due 
process of law. While the argument at the bar in support of 
each of these propositions was confessedly of great force and 
persuasiveness, those points need not be now examined. I 
express no opinion about them. Their soundness may, how-
ever, be conceded for the purposes of this discussion. Indeed, 
it may be assumed for the purposes of this discussion that these 
state enactments are harsh and intemperate and, in some of 
their features, invalid. But those questions are wholly apart 
from the present proceeding. If we now consider them we 
must go out of our way in order to do so. We have no evi-
dence in this proceeding, as to the effect which the statutes, 
if enforced, would have upon the value either of the railway 
property or of the bonds or stocks of the railway company. 
The question of their validity has not been finally decided by 
the Circuit Court, and we have not before us even the evidence 
upon which its. preliminary injunction was based. The essen-
tial and only question now before us or that need be decided 
is whether an order by the Federal court which prevents the 
State from being represented in its own courts, by its chief 
law officer, upon an issue involving the constitutional validity 
of certain state enactments, does not make a suit against the 
tate Within the meaning of the Eleventh Amendment. If it 
e a suit of that kind, then, it is conceded, the Circuit Court 

was without jurisdiction to fine and imprison the petitioner 
an he must be discharged, whatever our views may be as 
0 t e validity of those state enactments. This must neces- 

san y be so unless the Amendment has less force and a more 
res ncted meaning now than it had at the time of its adop-
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tion, and unless a suit against the Attorney General of a State, 
in his official capacity, is not one against a State under the 
Eleventh Amendment when its determination depends upon 
a question of constitutional power or right under the Four-
teenth Amendment. In that view I cannot concur. In my 
opinion the Eleventh Amendment has not been modified in 
the slightest degree as to its scope or meaning by the Four-
teenth Amendment, and a suit which, in its essence, is one 
against the State remains one of that character and is for-
bidden even when brought to strike down a state statute al-
leged to be in violation of that clause of the Fourteenth Amend-
ment forbidding the deprivation by a State of life, liberty or 
property without due process of law. If a suit be commenced 
in a state court, and involves a right secured by the Federal 
Constitution, the way is open under our incomparable judicial 
system to protect that right, first, by the judgment of the 
state court, and ultimately by the judgment of this court, 
upon writ of error. But such right cannot be protected by 
means of a suit which, at the outset, is, directly or in legal 
effect, one against the State whose action is alleged to be 
illegal. That mode of redress is absolutely forbidden by the 
Eleventh Amendment and cannot be made legal by mere 
construction, or by any consideration of the consequences 
that may follow from the operation of the statute. Parties 
cannot, in any case, obtain redress by a suit against the State. 
Such has been the uniform ruling in this court, and it is most 
unfortunate that it is now declared to be competent for a 
Federal Circuit Court, by exerting its authority over the chie 
law officer of the State, without the consent of the State, to 
exclude the State, in its sovereign capacity, from its own 
courts when seeking to have the ruling of those courts as to 
its powers under its own statutes. Surely, the right of a 
State to invoke the jurisdiction of its own courts is not less 
than the right of individuals to invoke the jurisdiction o a 
Federal court. The preservation of the dignity and sovereign y 
of the States, within the limits of their constitutional powers, 
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is of the last importance, and vital to the preservation of our 
system of government. The courts should not permit them-
selves to be driven by the hardships, real or supposed, of 
particular cases to accomplish results, even if they be just 
results, in a mode forbidden by the fundamental law. The 
country should never be allowed to think that the Constitu-
tion can, in any case, be evaded or amended by mere judicial 
interpretation, or that its behests may be nullified by an 
ingenious construction of its provisions.

The importance of the question under consideration is a 
sufficient justification for such a reference to the authorities 
as will indicate the precise grounds on which this court has 
oftentimes proceeded when determining what is and what is 
not a suit against a State within the meaning of the Eleventh 
Amendment. All the cases agree in declaring the incapacity 
of a Federal court to exercise jurisdiction over a State as a 
party. But assaults upon the Eleventh Amendment have 
oftenest been made in cases in which the effort has been, 
without making the State a formal party, to control the acts 
of its officers and agents, by such orders directed to them as 
will accomplish, by indirection, the same results that could 
be accomplished by a suit directly against the State, if such 
a suit were possible. It will be well to look at some of the 
principal adjudged cases.

The general question was examined in Cunningham v. 
Macon & Brunswick R. R. Co., 109 U. S. 446-451, where the 
court said that it was conceded in all the cases, and “may be 
accepted as a point of departure unquestioned, that neither 
a State nor the United States can be sued as defendant in any 
court in this country without their consent, except in the 
united class of cases in which a State may be made a party 
ln A e Supreme Court of the United States by virtue of the 
original jurisdiction conferred on this court by the Constitu- 
i°n. The court has not in any case departed from this 

^institutional principle. In Pennoyer v. McConnaughy, 140
• 1, 9, it said that “ this immunity of a State from suit is
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absolute and unqualified, and the constitutional provision 
securing it is not to be so construed as to place the State 
within the reach of the process of the court. Accordingly, it is 
equally well settled that a suit against the officers of a State, 
to compel them to do the acts which constitute a perform-
ance by it of its contracts, is, in effect, a suit against the State 
itself.” In Cunningham v. Macon & Brunswick R. R. Co., 
just cited, the distinction was drawn between a suit in which 
the State is the real party in interest, although not technically 
a party on the record, and one in which “ an individual is sued 
in tort for some act injurious to another in regard to person 
or property, to which his defense is that he has acted under 
the orders of the government;” in which last case, the court 
observed, the defendant “is not sued as, or because he is, the 
officer of the government, but as an individual, and the court 
is not ousted of jurisdiction because he asserts authority as 
such officer.” Let it not be forgotten that the defendant 
Young was sued, not as an individual or because he had any 
personal interest in these matters, but as, and solely because 
he is, an officer of the State charged with the performance of 
certain public duties.

In Hagood v. Southern, 117 U. S. 52, 67, 68, which involved 
the validity of certain scrip alleged to have been issued by the 
State of South Carolina, it appeared that the State having 
denied its obligation to pay, the plaintiff sought relief by 
simply suing certain state officers, as such, without making 
the State a formal party. The court said: “These suits are 
accurately described as bills for the specific performance o 
a contract between the complainants and the State of Sou 
Carolina, who are the only parties to it. But to these bil 
the State is not in name made a party defendant, thoug 
leave is given to it to become such, if it chooses; and, excep 
with that consent, it could not be brought before the cour 
and be made to appear and defend. And yet it is the actua 
party to the alleged contract the performance of whic 18 
decreed, the one required to perform the decree, and the on y
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party by whom it can be performed. Though not nominally 
a party to the record, it is the real and only party in interest, 
the nominal defendants being the officers and agents of the 
State, having no personal interest in the subject-matter of the 
suit, and defending only as representing the State. And the 
things required by the decrees to be done and performed by 
them, are the very things, which when done and performed, 
constitute a performance of the alleged contract by the State. 
The State is not only the real party to the controversy, but 
the real party against which relief is sought by the suit, and 
the suit is, therefore, substantially within the prohibition of 
the Eleventh Amendment to the Constitution of the United 
States, which declares that ‘the judicial power of the United 
States shall not be construed to extend to any suit in law or 
equity commenced or prosecuted against one of the United 
States by citizens of another State, or by citizens or subjects 
of any foreign State.’ ” Again: “If this case is not within the 
class of those forbidden by the constitutional guaranty to the 
States of immunity from suits in Federal tribunals, it is diffi-
cult to conceive the frame of one which would be. If the 
State is named as a defendant, it can only be reached either 
by mesne or final process through its officers and agents, and 
a judgment against it could neither be obtained nor enforced, 
except as the public conduct and government of the ideal 
political body called a State could be reached and affected 
through its official representatives. A judgment against these 
latter, in their official and representative capacity, command-
ing them to perform official functions on behalf of the State 
according to the dictates and decrees of the court, is, if any-
thing can be, a judicial proceeding against the State itself.

not, it may well be asked, what would constitute such a 
proceeding? In the present cases the decrees were not only 
against the defendants in their official capacity, but, that there 
tfng t be no mistake as to the nature and extent of the duty 
° e performed, also against their successors in office.” Is it 

e said that an order requiring the Attorney General of a 
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State to perform certain official functions on behalf of the 
State is a suit against the State, while an order forbidding 
him, as Attorney General, not to perform an official function 
on behalf of the State is hot a suit against the State?

The leading case upon the general subject, and one very 
similar in many important particulars to the present one, is 
In re Ayers, 123 U. S. 443, 496, 497, 505. The facts in that 
case were briefly these: The legislature of Virginia, in 1887, 
passed an act which holders of sundry bonds and tax-receivable 
coupons of that Commonwealth alleged to be in violation of 
their rights under the Constitution of the United States. 
They instituted a suit in equity in the Circuit Court of the 
United States against the Attorney General and Auditor of 
Virginia, and against the Treasurers and Commonwealth at-
torneys of counties, cities and towns in Virginia, the relief 
asked being a decree enjoining and restraining the said state 
officers, and each of them, from bringing or commencing any 
suit provided for by the above act of 1887, or from doing any-
thing to put that act into operation. The Circuit Court en-
tered an order, enjoining the Attorney General of Virginia 
and each and all the state officers named “from bringing or 
commencing any suit against any person who has tendered the 
State of Virginia tax-receivable coupons in payment of taxes 
due to said State, as provided for and directed by the act of 
the legislature of Virginia, approved May 12, 1887.” Subse-
quently the Circuit Court of the United States was informed 
that the Attorney General of Virginia had disobeyed its order 
of injunction. Thereupon that officer was ruled to show cause 
why he should not be fined and imprisoned. He responded to 
the rule, admitting that after being served with the injunction 
he had instituted a suit, in the state Circuit Court, against 
the Baltimore and Ohio Railroad Company to recover taxes 
due the State, and alleging “that he instituted the said suit 
because he was thereunto required by the act of the Genera 
Assembly of Virginia aforesaid, and because he believed t s 
court had no jurisdiction whatever to award the injunction
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violated.” He disclaimed any intention to treat the court 
with disrespect, and stated that he had been actuated alone 
by the desire to have the law properly administered. He was, 
nevertheless, adjudged guilty of contempt, was required forth-
with to dismiss the suit he had brought, was fined 8500 for 
contempt of court, and committed to the custody of the marshal 
until the fine was paid, and until he purged himself of his 
contempt by dismissing the suit in the state court. The Attor-
ney General then applied directly to this court for a writ of 
habeas corpus, which was granted, and upon hearing he was 
released by this court from custody. The order for his dis-
charge recited that the suit in which the injunctions were 
granted was “in substance and in law a suit against the State 
of Virginia,” and “within the prohibition of the Eleventh 
Amendment to the Constitution;” that it was one “to which 
the judicial power of the United States does not extend;” 
that the Circuit Court was without jurisdiction to entertain 
it; that all its proceedings in the exercise of jurisdiction were 
null and void; that it had no authority or power to adjudge 
the Attorney General in contempt; and that his imprison-
ment was without authority of law. In the opinion in the 
Ayers case the court said: “ It follows, therefore, in the present 
case, that the personal act of the petitioners sought to be 
restrained by the order of the Circuit Court, reduced to the 
mere bringing of an action in the name of and for the State against 
taxpayers, who, although they may have tendered tax-receiv-
able coupons, are charged as delinquents, cannot be alleged 
against them as an individual act in violation of any legal or 
contract rights of such taxpayers.” Again: “ The relief sought 
is against the defendants, not in their individual, but in their 
representative capacity as officers of the State of Virginia. The 
acts sought to be restrained are the bringing of suits by the 
tate of Virginia in its own name and for its own use. If the 
tate had been made a defendant to this bill by name, charged 

according to the allegations it now contains—supposing that 
SUc a suit could be maintained—it would have been subject



188

209 U. S.

OCTOBER TERM, 1907.

Harl an , J., dissenting.

to the jurisdiction of the court by process served upon its 
Governor and Attorney General, according to the precedents 
in such cases. New Jersey v. New York, 5 Pet. 284, 288, 290; 
Kentucky v. Dennison, 24 How. 66, 96, 97; Rule 5 of 1884, 
108 U. S. 574. If a decree could have been rendered enjoining 
the State from bringing suits against its taxpayers, it would 
have operated upon the State only through the officers who by 
law were required to represent it in bringing such suits, viz., 
the present defendants, its Attorney General, and the Common-
wealth’s attorneys for the several counties. For a breach of such 
an injunction, these officers would be amenable to the court 
as proceeding in contempt of its authority, and would be liable 
to punishment thereof by attachment and imprisonment. 
The nature of the case, as supposed, is identical with that of 
the case as actually presented in the bill, with the single ex-
ception that the State is not named as a defendant. How else 
can the State be forbidden by judicial process to bring actions 
in its name, except by constraining the conduct of its officers, its 
attorneys, and its agents? And if all such officers, attorneys, and 
agents are personally subjected to the process of the court, so as 
to forbid their acting in its behalf, how can it be said that the 
State itself is not subjected to the jurisdiction of the court as an 
actual and real defendant?” Further: “The very object and 
purpose of the Eleventh Amendment were to prevent the 
indignity of subjecting a State to the coercive process of 
judicial tribunals at the instance of private parties. It was 
thought to be neither becoming nor convenient that the sev-
eral States of the Union, invested with that large residuum 
of sovereignty which had not been delegated to the Unite 
States, should be summoned as defendants to answer the com 
plaints of private persons, whether citizens of other Sta es 
or aliens, or that the course of their public policy and the 
administration of their public affairs should be subject to 
and controlled by the members of judicial tribunals withou 
their consent, and in favor of individual interests. To secure 
the manifest purposes of the constitutional exemption guaran
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teed by the Eleventh Amendment requires that it should be 
interpreted, not literally and too narrowly, but fairly, and 
with such breadth and largeness as effectually to accomplish 
the substance of its purpose. In this spirit it must be held 
to cover, not only suits brought against a State by name, but 
those also against its officers, agents and representatives where 
the State, though not named as such, is nevertheless the only real 
party against which alone in fact the relief is asked, and against 
which the judgment or decree effectively operates. But this is not 
intended in any way to impinge upon the principle which 
justifies suits against individual defendants, who, under color 
of the authority of unconstitutional legislation by the State, 
are guilty of personal trespasses and wrongs, nor to forbid suits 
against officers in their official capacity either to arrest or 
direct their official action by injunction or mandamus, where 
such suits are authorized by law, and the act to be done or 
omitted is purely ministerial, in the performance or omission 
of which the plaintiff has a legal interest.”

It is said that the Ayers case is not applicable here, because 
the orders made by the Federal Circuit Court had for their 
object to compel Virginia to perform its contract with bond-
holders, which is not this case. But that difference between 
the Ayers case and this case cannot affect the principle in-
volved. The proceeding against the Attorney General of 
Virginia had for its object to compel, by indirection, the per- 
ormance of the contract which that Commonwealth was 

aleged to have made with bondholders—such performance, 
on the part of the State, to be effected by means of orders in 
a ederal Circuit Court directly controlling the official action 
0 t at officer. The proceeding in the Perkins-Shepard suit 
against the Attorney General of Minnesota had for its object, 
y means of orders in a Federal Circuit Court, directed to that 

cer, to control the action of that State in reference to the 
orcement of certain statutes by judicial proceedings com- 
nee in its own courts. The relief sought in each case was 
con ro the State by controlling the conduct of its law-officer,
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against its will. I cannot conceive how the proceeding against 
the Attorney General of Virginia could be deemed a suit against 
that State, and yet the proceeding against the Attorney Gen-
eral of Minnesota is not to be deemed a suit against Minnesota, 
when the object and effect of the latter proceeding was, beyond 
all question, to shut that State entirely out of its own courts, 
and prevent it through its law-officer from invoking their 
jurisdiction in a special matter of public concern, involving 
official duty, about which the State desired to know the views 
of its own judiciary. In my opinion the decision in the Ayers 
case determines this case for the petitioner.

More directly in point, perhaps, for the petitioner Young 
is the case of Fitts v. McGhee, 172 U. S. 516, 528, 529, 530. 
That suit was brought by the receivers of a railroad company 
against the Governor and Attorney General of Alabama. Its 
object was to prevent the enforcement of the provisions of an 
Alabama statute prescribing the maximum rates of toll to be 
charged on a certain bridge across the Tennessee River. The 
statute imposed a penalty for each time that the owners, 
lessees or operators of the bridge demanded or received any 
higher rate of toll than was prescribed by it. The relief asked 
was an injunction prohibiting the Governor and Attorney 
General of the State and all other persons from instituting 
any proceeding against the complainants, or either of them, 
to enforce the statute. An injunction, as prayed for, was 
granted. In the progress of the cause the solicitor of the 
district in which the case was pending was made a defendan 
and the injunction was extended to him. By amended plea 
ings it was made to appear that the tollgate keepers at t e 
public crossing of the bridge were indicted for collecting to 
in violation of the statute. In the progress of the cause t e 
plaintiffs dismissed the case as to the State, and the cause 
was discontinued as to the Governor. But the case was hear 
upon the motion to dismiss the bill upon the ground that t e 
suit was one against the State in violation of the Constitut on 

of the United States.



Ex parte YOUNG. 191

209 U. S. Har la n , J., dissenting.

After stating the principles settled in the Ayers case and 
in other cases this court said: “ If these principles be applied 
in the present case there is no escape from the conclusion that, 
although the State of Alabama was dismissed as a party de-
fendant, this suit against its officers is really one against the 
State. As a State can act only by its officers, an order restrain-
ing those officers from taking any steps, by means of judicial 
proceedings, in execution of the statute of February 9, 1895, 
is one which restrains the State itself, and the suit is consequently 
as much against the State as if the State were named as a party 
defendant on the record. If the individual defendants held 
possession or were about to take possession of, or to commit 
any trespass upon, any property belonging to or under the 
control of the plaintiffs, in violation of the latter’s constitu-
tional rights, they could not resist the judicial determination, 
in a suit against them, of the question of the right to such 
possession by simply asserting that they held or were entitled 
to hold the property in their capacity as officers of the State. 
In the case supposed, they would be compelled to make good 
the State s claim to the property, and could not shield them-
selves against suit because of their official character. Tindal 
v. Wesley, 167 U. S. 204, 222. No such case is before us.” 

gain, in the same case: “ It is to be observed that neither the 
ttorney General of Alabama nor the Solicitor of the Eleventh 
u icial Circuit of the State appear to have been charged by 
aw with any special duty in connection with the act of Feb-
ruary 9, 1895. In support of the contention that the present 
sui is not one against the State, reference was made by coun- 
114 pSe^era^ cases> among which were Poindexter v. Greenhow,

U S. 270; Allen v. Baltimore & Ohio Railroad, 114 U. S.
; Pennoyer v. McConnaughy, 140 U. S. 1; In re Tyler, 149 

362 'qsq 4’ Rea 9an  v * Farmers’ Loan & Trust Co., 154 U. S. 
lgg’tt  q V" D°nald’ 165 U. S. 58, and Smyth v. Ames, 
dpf d i ' UPon examination it will be found that the 
e„ * u* 8 t.n eaCh °f th°se eases were officers of the State, 

aye arged with the execution of a state enactment
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alleged to be unconstitutional, but under the authority of 
which, it was averred, they were committing or were about to 
commit some specific wrong or trespass to the injury of the 
plaintiff’s rights. There is a wide difference between a suit 
against individuals, holding official positions under a State, 
to prevent them, under the sanction of an unconstitutional 
statute, from committing by some positive act a wrong or 
trespass, and a suit against officers of a State merely to test the 
constitutionality of a state statute, in the enforcement of which 
those officers will act only by formal judicial proceedings in the 
courts of the State. In the present case, as we have said, neither 
of the state officers named held any special relation to the 
particular statute alleged to be unconstitutional. They were 
not expressly directed to see to its enforcement. If, because 
they were law officers of the State, a case could be made for 
the purpose of testing the constitutionality of the statute, 
by an injunction suit brought against them, then the constitu-
tionality of every act passed by the legislature could be tested 
by a suit against the Governor and Attorney General, based 
upon the theory that the former as the executive of the State 
was, in a general sense, charged with the execution of all its 
laws, and the latter, as Attorney General, might represent the 
State in litigation involving the enforcement of its statutes. 
That would be a very convenient way for obtaining a speedy 
judicial determination of questions of constitutional law 
which may be raised by individuals, but it is a mode whic 
cannot be applied to the States of the Union consistently with 
the fundamental principle that they cannot, without their 
assent, be brought into any court at the suit of private persons. 
If their officers commit acts of trespass or wrong to the citi 
zen, they may be individually proceeded against for sue 
trespasses or wrong. Under the view we take of the question, 
the citizen is not without effective remedy, when procee e 
against under a legislative enactment void for repugnancy 
to the supreme law of the land; for, whatever the form o 
proceeding against him, he can make his defense upon 
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ground that the statute is unconstitutional and void. And 
that question can be ultimately brought to this court for final 
determination.” I am unable to distinguish that case, in 
principle, from the one now before us. The Fitts case is not 
overruled, but is, I fear, frittered away or put out of sight by 
unwarranted distinctions.

Two cases in this court are much relied on to support the 
proposition that the Perkins-Shepard suit in the Circuit Court 
is not a suit against the State. I refer to Reagan v. Farmers’ 
Loan & Trust Co., 154 U. S. 362, and Smyth v. Ames, 169 
U. S. 466, 472. But each of those cases differs in material 
respects from the one instituted by Perkins and Shepard in 
the court below. In the Reagan case it appears that the 
very act, under which the railroad commission proceeded, au-
thorized the railroad company, or any interested party, if 
dissatisfied with the action of the commission in establishing 
rates, to bring suit against that commission in any court, in 
a named county, with right to appeal to a higher court. This 
court when combatting the suggestion that only the state 
court had jurisdiction to proceed against the commission, 
and give relief in respect of the rates it established, said: “ It 
may be laid down as a general proposition that, whenever a 
citizen of a State can go into the courts of a State to defend 

s property against the illegal acts of its officers, a citizen of 
another State may invoke the jurisdiction of the Federal 
courts to maintain a like defense. A State cannot tie up a 
ci izen of another State, having property rights within its 
erntory invaded by unauthorized acts of its own officers, to 

suits for redress in its own courts. Given a case where a suit 
can e maintained in the courts of the State to protect prop-
er y rights, a citizen of another State may invoke the juris- 

federal courts. ... It comes, therefore, 
a Stat? pVerF terras of the act. It cannot be doubted that 
fro a * °ttIcr government, can waive exemption
that th1? • Th6 declaration of the court in the Reagan case, 

suit was not, within the true meaning of the Eleventh 
v ol . ccxx—13
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Amendment, to be regarded as a suit against the State, must 
therefore be taken in connection with the declaration in the 
same case that the State having consented that the commis-
sion might be sued in one of its own courts, in respect of the 
rates established by the statute, must be taken to have waived 
its immunity from suit in the Circuit Court of the United 
States sitting in Texas. In Smyth v. Ames, above cited, which 
was a suit in a Circuit Court of the United States, involv-
ing the constitutional validity of certain rates established for 
railroads in Nebraska, it appeared that the statute expressly 
authorized any railroad company claiming that the rates were 
unreasonable to bring an action against the State before the 
Supreme Court in the name of the railroad company or com-
panies bringing the same. Thus the State of Nebraska waived 
its immunity from suit, and having authorized a suit against 
itself in one of its courts, in respect of the rates there in ques-
tion, it could not, according to the decision in the Reagan case, 
deny its liability to like suit in a court of the United States. 
It is true that this court, in its opinion in Smyth v. Ames, did 
not lay any special stress on the fact that Nebraska, by the 
statute, agreed that it might be sued, but it took especial care 
in its extended statement of the case to bring out that fact. 
Its silence on that point is not extraordinary, in view of t e 
fact, as appears from the opinion of this court, that the ques 
tion whether that suit was to be deemed one against the Sta te 
was not discussed at the bar by the Nebraska
We there quoted from the Reagan case these words: ea 
ever a citizen of a State can go into the courts of a State 
defend his property against the illegal acts of its officers,& 
citizen of another State may invoke the jurisdiction o 
Federal courts to maintain a like defense. A State canno 
up a citizen of another State, having property rights wi 
its territory invaded by unauthorized acts of its own o c > 
to suits for redress in its own courts.” That the 
Smyth cases did not go as far as is now claimed for e 
made clear by the later case of Fitts v. McGhee, a ea 
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ferred to, in which the doctrines of In re Ayers were reaffirmed 
and applied.

We may refer in this connection to Gunter v. Atlantic Coast 
Line, 200 U. S. 273, 291, in which case one of the points made 
was that the Circuit Court of the United States had no power 
to restrain the Attorney General of South Carolina and the 
counsel associated with him from prosecuting in the state 
courts actions authorized by the laws of the State, and hence 
that the court erred in awarding an injunction against said 
officers. This court said: “Support for the proposition is 
rested upon the terms of the Eleventh Amendment and the 
provisions of section 720 of the Revised Statutes, forbidding 
the granting of a writ by any court of the United States to 
stay proceedings in any court of a State, except in cases where 
such injunction may be authorized by any law relating to 
proceedings in bankruptcy. The soundness of the doctrine 
relied upon is undoubted. In re Ayers, 123 U. S. 443; Fitts 
v. McGhee, 172 U. S. 516. The difficulty is that the doctrine 
is inapplicable to this case. Section 720 of the Revised Stat-
utes was originally adopted in 1793, whilst the Eleventh 
Amendment was in process of formation in Congress for sub-
mission to the States, and long, therefore, before the ratifica-
tion of that Amendment. The restrictions embodied in the 
section were, therefore, but a partial accomplishment of the 
more comprehensive result affectuated by the prohibitions of 
the Eleventh Amendment. Both the statute and the Amend-
ment relate to the power of courts of the United States to 
deal, against the will and consent of a State, with controversies 

etween it and individuals. None of the prohibitions, there- 
ore, of the Amendment or of the statute relate to the power 

o a Federal court to administer relief in causes where juris- 
iction as to a State and its officers has been acquired as a 
csm  o/voluntary action of the State in submitting its rights 

i h determination. To confound the two classes of cases
u to overlook the distinction which exists between the 

Wer of a court to deal with a subject over which it has
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jurisdiction and its want of authority to entertain a contro-
versy as to which jurisdiction is not possessed.”

Counsel for the railway company placed some reliance on 
Pennoy er v. McConnaughy, 140 U. S. 1, 18, in which the previ-
ous cases on the general subject of suits against the States 
were classified. That case was a suit in equity against certain 
parties “ who, under the constitution of Oregon, as Governor, 
Secretary of State, and Treasurer of that State, comprised the 
Board of Land Commissioners of that State, to restrain and 
enjoin them from selling and conveying a large amount of 
land in that State, to which the plaintiff asserted title.” That 
suit, in view of the nature of the relief asked, and of the rela-
tions of the defendants to the matters involved, was held not 
to be one against the State within the meaning of the Eleventh 
Amendment. But after a review of the facts the court, os 
explanatory of the conclusion reached by it, took especial care 
to observe: “In this connection it must be borne in mind that 
this suit is not nominally against the Governor, Secretary of 
State, and Treasurer, as such officers, but against them col-
lectively, as the board of land commissioners.” The presen 
suit is, in terms, against Young “as Attorney General of 
Minnesota,” and the decree was sought against him, as such 
officer, not against him individually, or as a mere admims 
trative officer charged with certain duties.

One of the cases cited in support of the decision now ren 
dered is Missouri, Kansas & Texas Railway Co. v. Mfssoun 
R. R. & Warehouse Commissioners, 183 U. S. 53, 58, 59. . u 
although that particular suit was held not to be one agams 
the State, the case, in respect of the principles announce y 
the court, is in harmony with the views I have expresse . 
For, the court there says: “Was the State the real party p ain 
tiff? It was at an early day held by this court, construing 
the Eleventh Amendment, that in all cases where juris ic 
tion depends on the party, it is the party named in the recor 
Osborn v. United States Bank, 9 Wheat. 738. But that tec 
construction has yielded to one more in consonance wit
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spirit of the Amendment, and in In re Ayers, 123 U. S. 443, 
it was ruled upon full consideration that the Amendment 
covers not only suits against a State by name but those also 
against its officers, agents and representatives where the State, 
though not named as such, is nevertheless the only real party 
against which in fact the relief is asked, and against which the 
judgment or decree effectively operates. And that construction 
of the Amendment has since been followed.” In the present 
case, the State, although not named on the record as a party, 
is the real party whose action it is sought to control.

There are other cases in this court in which the scope and 
meaning of the Eleventh Amendment Were under considera-
tion, but they need not be cited, for they are well known. 
They are all cited in In re Ayers, 123 U. S. 443, 500. “The 
vital principle in all such cases,” this court said in the Ayers 
case, “is that the defendants, though professing to act as offi-
cers of the State, are threatening a violation of the personal 
or property rights of the complainant, for which they are 
personally and individually liable,” or cases in which the 
officer sued refused to perform a purely ministerial duty, about 
which he had no discretion and in the performance of which 
the plaintiff had a direct interest. The case before us is al-
together different. The statutes in question did not impose 
upon the Attorney General of Minnesota any special duty to 
see to their enforcement. In bringing the mandamus suit he 
ac e under the general authority inhering in him as the chief 
^aw officer of his State. He could not become personally liable 
0 e railway company simply because of his bringing the 

amus suit. The Attorney General stated that all he did, 
r contemplated doing, was to bring the mandamus suit.

e mere bringing of such a suit could not be alleged against 
m as an individual in violation of any legal right of the rail- 

496 CTPany or ,its shareholders. In re Ayers, 123 U. S. 443, 
pro H ,G recognized this fact and hence did not
indivia * n SU^ uPon the ground that the defendant was 

Ua y liable. They sued him only as Attorney General,
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and sought a decree against him in his official capacity, not 
otherwise.

Some reference has been made to Ex parte Royall, 117 U. S. 
241, and other cases, that affirm the authority of a Federal 
court, under existing statutes, to discharge upon habeas corpus 
from the custody of a state officer one who is held in violation 
of the Federal Constitution for an alleged crime against a 
State. Those cases are not at all in point in the present dis-
cussion. Such a habeas corpus proceeding is ex parte, having 
for its object only to inquire whether the applicant for the 
writ is illegally restrained of his liberty. If he is, then the 
state officer holding him in custody is a trespasser, and can-
not defend the wrong or tort committed by him, by pleading 
his official character. The power in a Federal court to dis-
charge a person from the custody of a trespasser may well 
exist, and yet the court has no power in a suit before it, by 
an order directed against the Attorney General of a State, 
as such, to prevent the State from being represented by that 
officer, as a litigant in one of its own courts. The former cases, 
it may be argued, come within the decisions which hold that 
a suit which only seeks to prevent or restrain a trespass upon 
property or person by one who happens to be a state officer, 
but is proceeding in violation of the Constitution of the Unite 
States, is not a suit against a State within the meaning of the 
Eleventh Amendment, but a suit against the trespasser or 
wrongdoer. But the authority of the Federal court to pro 
tect one against a trespass committed or about to be com 
mitted by a state officer in violation of the Constitution o 
the United States is very different from the power now aS 
serted, and recognized by this court as existing, to shut ou 
a sovereign State from its own courts by the device of or 
bidding its Attorney General, under the penalty of fine 
imprisonment, from appearing in such courts in its e 
The mere bringing of a suit on behalf of a State, by its Attorney 
General, cannot (this court has decided in the Ayers 
make that officer a trespasser and individually liable to
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party sued. To enjoin him from representing the State in 
such suit is therefore, for every practical or legal purpose, to 
enjoin the State itself. This court, in the Debs Case, 158 U. S. 
564, 584, said: 11 Every government, entrusted, by the very 
terms of its being, with powers and duties to be exercised and 
discharged for the general welfare, has a right to apply to its 
own courts for any proper assistance in the exercise of the one 
and the discharge of the other, and it is no sufficient answer 
to its appeal to one of those courts that it has no pecuniary 
interest in the matter. The obligation which it is under to 
promote the interest of all, and to prevent the wrongdoing 
of one resulting in injury to the general welfare, is often of 
itself sufficient to give it a standing in court. This proposi-
tion in some of its relations has heretofore received the sanction 
of this court.” If there be one power that a State possesses, 
which ought to be deemed beyond the control, in any mode, 
of the National Government or of any of its courts, it is the 
power by judicial proceedings to appear in its own courts, by 
its law-officer or by attorneys, and seek the guidance of those 
courts in respect of matters of a justiciable nature. If the 
state court, by its judgment, in such a suit, should disregard 
the injunctions of the Federal Constitution, that judgment 
would be subject to review by this court upon writ of error 
or appeal.

It will be well now to look at the course of decisions in other 
Federal courts.

Attention is first directed to Arbuckle v. Blackburn, 113 
Fed. Rep. 616, 622, which was a suit in equity, one of the 
principal objects of which was to restrain the enforcement 
0 an act of the Ohio legislature relating to food products, 
particularly of a named coffee in which the plaintiffs were 
interested. The Circuit Court of Appeals held that the bill 
^as properly dismissed, saying, among other things: “What, 
. en, is the object of the injunction sought in this case? It 
l  n° .more or ^ess than to restrain the officer of the State from 
nngmg prosecutions for violations of an act which said offi-
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cer is expressly charged to enforce in the only way he is au-
thorized to proceed—by bringing criminal prosecutions in the 
name of the State. This is virtually to enjoin the State from 
proceeding through its duly qualified and acting officers. If 
the food commissioner may be enjoined from instituting such 
prosecutions, why may not the prosecuting attorney, or any 
officer of the State charged with the execution of the criminal 
laws of the State? While the State may not be sued, if the bill 
can be sustained against its officers, it is as effectually pre-
vented from proceeding to enforce its laws as it would be by 
an action directly against the State. This view of the case, 
in our judgment, is amply sustained by the cases above cited, 
and by the later case of Fitts v. McGhee, 172 U. S. 516. In so 
far as this action seeks an injunction against the respondent 
from proceeding to enforce by prosecution the provisions of the 
statutes of Ohio above cited, the courts of the United States 
are deprived of jurisdiction by the Eleventh Amendment to 
the Constitution.”

In Union Trust Co. v. Steams, 119 Fed. Rep. 790, 791, 792, 
795, the Circuit Court of the United States for the District of 
Rhode Island had occasion to consider the scope of the Eleventh 
Amendment. The case related to a statute regulating the 
hours of labor of certain employés of street railways, and im-
posing a fine for a violation of its provisions. The court upon 
an elaborate review of all the cases in this court dismissed the 
action. The defendants Stearns and Greenough were, respec-
tively, the Attorney General and Assistant Attorney General of 
the State. They were not named in the act, nor charged with 
any special duty in connection therewith. The court said. 
“The purpose of the present bill, in substance and effect, is 
to enjoin the State of Rhode Island from the enforcement o 
a penal statute. Indictments under the act are brought in 
the name and on behalf of the State for the protection of the 
State. These defendants, the Attorney General and his as 
sistant, merely represent the State in such proceedings. T ey 
are simply the officers and agents of the State. It is not as
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individuals, but solely by virtue of their holding such offices, 
that they prefer and prosecute indictments in the name of the 
State. A State can only act or be proceeded against through 
its officers. If a decree could be entered against the State of 
Rhode Island enjoining prosecutions under this act, it could 
only operate against the State through enjoining these defend-
ants. An order restraining the Attorney General and his 
assistant from the enforcement of this statute is an order re-
straining the State itself. The present suit, therefore, is as 
much against the State of Rhode Island as if the State itself 
were named a party defendant.” After referring to In re Ayers, 
and Fitts v. McGhee, and upon a review of the cases, the court 
proceeded: “The defendants Stearns and Greenough hold no 
special relation to the act of June 1, 1902. They are not spe-
cially charged with its execution. They are not thereby con-
stituted a board or commission with administrative powers, 
nor are they as individuals, and apart from the official au-
thority under which they act, threatening to seize the prop-
erty of the complainant, or to commit any wrong or trespass 
against its personal or property rights. They have no other 
connection with this statute than the institution of formal 
judicial proceedings for its enforcement in the courts of the 
tate in the name and behalf of the State. Upon reason and 

authority the present bill is a suit against the State of Rhode 
s nd, within the meaning of the Eleventh Amendment to 

the Constitution of the United States.”
In Morenci Copper Co. v. Freer, 127 Fed. Rep. 199, 205, 

7 c was an action in equity to restrain and inhibit the de- 
en ant, in his official capacity as Attorney General of West 
irginia, from proceeding to institute an action in the state 
ourt or forfeiture of the charter of the plaintiff corporation 
°r,a ^Ure Pay a license tax imposed by a state statute, 
n w ich statute was alleged to be in violation of the Federal 

co*118/ U^10n’ Circuit Court reviewed the decisions of this 
a »a question as to what were and what were not suits

lns e State. „The Circuit Court held that it had no juris-
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diction of the case, saying: “But it may be said, if the court 
holds that no remedy of this sort will lie in the Circuit Court 
of the United States to prevent this breach of a contract by 
the State of West Virginia by means of the machinery of a 
law violative of the Constitution of the United States, how 
are the rights of corporations to be preserved? The answer is 
that such alleged unconstitutionality is matter of defense to 
any suit brought for the forfeiture of complainant’s charter, 
and could be set up as an answer and defense to any bill 
brought for that purpose, and, if the highest court of the State 
ruled adversely to that contention, appeal would lie to the Su-
preme Court of the United States. Or the case can be removed 
to the Circuit Court of the United States if it presents a case 
arising under the Constitution or laws of the United States.”

A well-considered case is that of Western Union Tel. Co. v. 
Andrews, 154 Fed. Rep. 95, 107. In that case the telegraph 
company sought by bill, to enjoin the prosecuting attorneys 
of the various judicial circuits of Arkansas from instituting 
any proceeding for penalties for its failure or refusal to com-
ply with the provisions of an act of the legislature of Arkansas 
relating to foreign corporations doing business in that State 
and fixing fees, etc. The bill charged that the various prose-
cuting attorneys would, unless restrained, institute numerous 
actions for the recovery of the penalties prescribed by the 
act, which was no less than $1,000 for each alleged violation. 
The defense was, among other things, that the action was one 
against the State, and, therefore, prohibited by the Constitu-
tion. After a careful review of the adjudged cases in this cour 
and in the subordinate Federal courts, the Circuit Court hel 
the action to be one against the State, forbidden by the Elev 
enth Amendment, saying among other things: “The allega 
tions in the bill show that this is an attempt to prevent t e 
State of Arkansas, through its officers, who by its laws are 
merely its attorneys, to represent it in all legal actions in 
favor or in which it is interested, from instituting and pros 
ecuting suits for the recovery of penalties incurred for a ege
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violation of its laws, actions which can only be instituted in 
the name of the State and for its use and benefit.”

Upon the fullest consideration and after a careful examina-
tion of the authorities, my mind has been brought to the con-
clusion that no case heretofore determined by this court re-
quires us to hold that the Federal Circuit Court had authority 
to forbid the Attorney General of Minnesota from representing 
the State in the mandamus suit in the state court, or to ad-
judge that he was in contempt and liable to be fined and im-
prisoned simply because of his having, as Attorney General, 
brought that suit for the State in one of its courts. On the 
contrary, my conviction is very strong that, if regard be had 
to former utterances of this court, the suit of Perkins and 
Shepard in the Federal court, in respect of the relief sought 
therein against Young, in his official capacity, as Attorney 
General of Minnesota, is to be deemed—under the Ayers and 
Fitts cases particularly—a suit against the State of which the 
Circuit Court of the United States could not take cognizance 
without violating the Eleventh Amendment of the Constitu-
tion. Even if it were held that suits to restrain the instituting 
of actions directly to recover the prescribed penalties would 
not be suits against the State, it would not follow that we should 
go further and hold that a proceeding under which the State 
was, in effect, denied access, by its Attorney General, to its 
own courts, would be consistent with the Eleventh Amend-
ment. A different view means, as I think, that although the 
judicial power of the United States does not extend to any 
suit expressly brought against a State by a citizen of another 
State w ithout its consent or to any suit the legal effect of which 
is to tie the hands of the State, although not formally named 
as a party, yet a Circuit Court of the United States, in a suit 
brought against the Attorney General of a State may, by or-
ders directed specifically against that officer, control, entirely 
control, by indirection, the action of the State itself in judicial 
proceedings in its own courts involving the constitutional 
validity of its statutes. This court has heretofore held that
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that could not be done, and that such a result would, for most 
purposes, practically obliterate the Eleventh Amendment and 
place the States, in vital particulars, as absolutely under the 
control of the subordinate Federal courts, as if they were 
capable of being directly sued. I put the matter in this way, 
because to forbid the Attorney General of a State (under the 
penalty of being punished as for contempt) from representing 
his State in suits of a partiular kind, in its own courts, is to 
forbid the State itself from appearing and being heard in such 
suits. Neither the words nor the policy of the Eleventh Amend-
ment will, under our former decisions, justify any order of a 
Federal court the necessary effect of which will be to exclude 
a State from its own courts. Such an order attended by such 
results cannot, I submit, be sustained consistently with the 
powers which the States, according to the uniform declara-
tions of this court, possess under the Constitution. I am 
justified, by what this court has heretofore declared, in now 
saying that the men who framed the Constitution and who 
caused the adoption of the Eleventh Amendment would have 
been amazed by the suggestion that a State of the Union can 
be prevented by an order of a subordinate Federal court from 
being represented by its Attorney General in a suit brought 
by it in one of its own courts; and that such an order would e 
inconsistent with the dignity of the States as involved in t eir 
constitutional immunity from the judicial process of the e 
eral courts (except in the limited cases in which they may 
constitutionally be made parties in this court) and wou 
attended by most pernicious results.

I dissent from the opinion and judgment. Dissent
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HUNTER, SHERIFF OF BUNCOMBE COUNTY, NORTH 
CAROLINA, v. WOOD.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR

THE WESTERN DISTRICT OF NORTH CAROLINA.

No. 474. Argued December 18, 19, 1907.—Decided March 23, 1908.

Where the Circuit Court of the United States has, in an action within its 
jurisdiction, issued an interlocutory injunction against the enforcement 
of a state railroad rate statute, and in such order directed the conditions 
under which tickets shall be sold at rates higher than those prescribed 
under the state statute, a ticket agent who sells tickets in conformity 
with such conditions, and who is proceeded against, convicted, and 
sentenced therefor by the state authorities, is in custody for an act done 
pursuant to an order, process or decree of a court or judge of the United 
States within the meaning of § 753, Rev. Stat., and may apply for a 
writ of habeas corpus to the United States circuit judge who has the 
power and right under such section to discharge him.

Ex parte Young, ante, p. 123, followed as to the jurisdiction of the Circuit 
Court of the United States of such an action.

James  H. Wood, the appellee, being one of the ticket agents 
of the Southern Railway Company, was, on July 17, 1907, 
charged in the police justice’s court of the city of Asheville, in 
the county of Buncombe, in the State of North Carolina, with 
unlawfully and willfully overcharging one T. J. Harmon for 
a railroad ticket from Asheville, North Carolina, to Canton, 
North Carolina, in violation of the state law. He was arrested 
and brought before the court, and on the trial, July 18, 1907, 
was convicted and sentenced by the court to imprisonment in 
the county jail of Buncombe county for the term of thirty days, 
to be worked out on the public roads of that county for that 
time, and to pay all costs.

The appellee applied to the United States circuit judge in the 
estem District of North Carolina for a writ of habeas corpus 

to be directed to Hunter, appellant, as sheriff of Buncombe
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county, to inquire into the cause of his detention and to obtain 
his discharge. The writ was issued and, after a hearing, the 
Circuit Judge discharged the appellee from imprisonment, and 
directed that a copy of the order of the discharge should be 
certified to the police justice’s court of the city of Asheville and 
to the sheriff of Buncombe county, in whose custody the peti-
tioner then was. Ex parte Wood, 155 Fed. Rep. 190.

It appeared that prior to the passage, in 1907, of the acts of 
the North Carolina legislature in relation to passenger and 
freight rates on railroads within the State, the Southern Rail- 
way Company were charging the rates then allowed by law. 
After the passage of the acts above mentioned, which greatly 
reduced the rates of compensation for the transportation of 
both passengers and freight, the Southern Railway Company 
commenced a suit in equity in the Circuit Court of the United 
States for the Western District of North Carolina against the 
corporation commission and the attorney general and assistant 
attorney general of the State, to enjoin the taking of any pro-
ceedings or the commencement of any suits or actions to enforce 
the acts in question or to recover penalties for the disobedience 
of such acts by the company. The bill alleged that the acts were 
unconstitutional, and that if the rates were enforced the result 
would be to prevent the company earning anything upon its 
investment, and deprive it of its property without due process 
of law, and deny it the equal protection of the laws, contrary 
to the Fourteenth Amendment to the Constitution of the 
United States. The bill also averred that a duty rested upon 
the corporation commission and the attorney general and as-
sistant attorney general to take such proceedings as they might 
deem expedient for the enforcement of the acts, and that the 
corporation commission would, for the purpose of putting the 
acts into effect, do those things which it was provided shou 
be done, and in case of continuous refusal on the part of t e 
company to charge only the rate specified the attorney genera 
and his assistant would proceed to enforce the same as pre 
scribed in the acts.
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The Circuit Judge upon this bill granted an interlocutory 
injunction, until the further order of the court, against the mem-
bers of the corporation commission and the attorney general 
and assistant attorney general, restraining them from taking 
any proceedings towards the enforcement of the acts, or putting 
the acts in respect to freight charges or passenger rates, or any 
part or either of the acts, into effect, and from prosecuting any 
suit or action, civil or criminal, against the railway company, 
its officers, agents or employés. The order also provided for 
the execution of a bond on the part of the railway company 
in the sum of $325,000, conditioned to pay into the registry of 
the court from time to time, as the court might order, such sums 
of money as should be equal to the difference between the ag-
gregate freight and passenger rates and excess baggage charges, 
charged and received by the company for intrastate service on 
its lines in the State of North Carolina, and what would have 
been the aggregate amounts for such service at the rates fixed 
in or under the acts of the assembly, above mentioned. The 
order provided a method of procedure by giving to each pur-
chaser of a ticket a coupon for the payment of the difference 
stated, on presenting the coupon to the registry clerk, if the act 
should be finally held valid.

Section 4 of the act of the legislature, prescribing the maxi-
mum charges for the transportation of passengers in North 
Carolina, enacted that any railroad company violating the pro-
visions of the act should be liable to a penalty of five hundred 

ollars for each violation, payable to the person aggrieved, 
recoverable in an action in his name in any court of competent 
jurisdiction in the State ; and any agent, servant or employé of 
a- railroad company violating the act was declared guilty of a 
mis emeanor, and, upon conviction, was to be punished by 
ne or imprisonment, or both, in the discretion of the court, 

th re^a^on height, by the second section, provided 
f t e company should make charges for the shipment of 
m t m violation of the act it should be guilty of a misde- 

uor, and, upon conviction, fined not less than one hundred 
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dollars, and the officer or agent should be fined or imprisoned, 
or both, in the discretion of the court.

Upon the hearing of the motion for an injunction, after grant-
ing the same, the Circuit Judge wrote an opinion (155 Fed. Rep. 
756), in which he reached the conclusion that § 4 of the act in re-
gard to passenger rates was on its face unconstitutional and void.

Notwithstanding the fact that an injunction had been 
granted, proceedings were thereafter taken against the appellee, 
a ticket agent of the company, to punish him for not comply-
ing with the act in relation to the sale of tickets, resulting in his 
conviction, as already stated.

The sheriff of Buncombe county, in whose custody the ap-
pellee was restrained, duly appealed to this court from the order 
discharging the appellee from his custody.

Mr. E. J. Justice, Mr. J. H. Merrimon and Mr. C. B. Aycock 
for appellant on the point of whether the remedy of habeas 
corpus was proper:

The writ from a Circuit Judge to a sheriff cannot properly 
require the production of a prisoner held by the sheriff for 
violation of a state law, when the prisoner has had a trial with 
right to sue out a writ of error to the United States Supreme 
Court, or when he is about to be put upon his trial, if these facts 
appear upon the face of the petition, or upon the return of the 
sheriff such are found to be the facts; in such case this ousts the 
jurisdiction of the Federal judge who issued the writ, and he 
should so hold and discharge the writ. Whenever it appears 
that the prisoner is held by an officer of the state court for a 
violation of the state law, and is not denied a hearing, the juris 
diction of the Federal judge who issued the writ of habeas corpus 
is ousted, and the prisoner must make his application for his 

writ of habeas corpus to a state court.
This is so even though the guilt or innocence of the prisoner 

depends upon whether the state law is in conflict with the e 
eral Constitution, for this can be determined by the state cou , 
and finally by the Supreme Court of the United States.
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parte Crouch, 112 U. S. 178; Ex parte Fonda, 117 U. S. 516; Ex 
parte Royall, 117 U. S. 241 ; In re Thomas H. Harding, 120 U. S. 
782; Ex parte Ayres, 123 U. S. 443; State of New York v. Eno, 
155 U. S. 90; Thomas v. Loney, 134 U. S. 372; Pepke v. Cronan, 
155 U. S. 98; Andrews v. Swartz, 156 U. S. 273; Bergemann v. 
Backer, 157 U. S. 655; Whitten v. Tomlinson, 160 U. S. 234; 
Minnesota v. Brundage, 180 U. S. 499; Storti v. Massachusetts, 
183 U. S. 46; Reid v. Jones, 187 U. S. 151; Riggins v. United 
States, 199 U. S. 547; Fitts v. McGhee, 172 U. S. 516.

Mr. Alfred P. Thom, Mr. Walker D. Hines and Mr. Alexander 
P. Humphrey for appellee on the same point:

Wood’s release upon writ of habeas corpus was a lawful and 
essential step in carrying out the decision of the court and en-
forcing the jurisdiction of the court.

Revised Statutes, § 753, sanctions the use of the writ of 
habeas corpus in the present case, because Wood was in custody 
for an act done in pursuance of an order of a court of the United 
States.

The right of the court to protect its order and process by 
the issue of the writ is unquestioned.

The expediency of the action of the court is manifest.
The court had decided that the passenger-rate statute ought 

not to be enforced pending final determination of the question. 
This decision would have been absolutely nullified if the agents 
of the railway company could have been imprisoned by the 
state authorities. This is not a mere surmise as to possible 
consequences, but is simply a statement of what was imminent 
at the time of Wood’s arrest and subsequent discharge.

Not only was the supremacy of the judicial power of the 
nited States menaced by the action of which the arrest and 

conviction of Wood was a part, but the whole interstate com-
merce of the Southern Railway Company and its transportation 
° p e Pnited States mails were vitally involved.

or illustrations of the discharge of person^ in custody (under 
s a e authority) upon writs of habeas corpus by Federal courts 

vo l . ccix—14
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to effectuate their jurisdiction, see United States v. Spink, 19 
Fed. Rep. 631; In re Houston, 94 Fed. Rep. 119; Anderson 
v. Elliott, 101 Fed. Rep. 609; State v. Laing, 133 Fed. Rep. 
887.

The other questions involved in this case are fully discussed 
in Ex parte Young, ante, p. 123.

Mr . Jus tice  Peckham , after making the foregoing statement, 
delivered the opinion of the court.

After the jurisdiction of the Circuit Court of the United States 
had attached by the filing of the bill of complaint in the case 
already mentioned, of the Southern Railway Company v. 
McNeil and others, members of the Corporation Commission, 
and after the issuing and service of the injunction, as above 
stated, the defendant Wood, acting under and in obedience to 
the provisions of such injunction, sold the railroad tickets at 
the usual price and at the same time complied with the condi-
tions contained in the injunction, by giving the coupons for 
the difference in price, and while so complying with the terms 
of such injunction was arrested and proceeded against crimi-
nally for disobedience of the act fixing rates. Being detained 
in custody by virtue of this conviction by one of the police 
courts of the State, he had the right to apply for a writ of habeas 
corpus to the United States Circuit Judge, and that judge had 
power to issue the writ and discharge the prisoner under § 753 
of the Revised Statutes of the United States (1U.S. Comp. 
Stat., p. 592), as he was then in custody for an act done pursu-
ant to an order, process or decree of a court or judge of the 
United States. See In re Neagle, 135 U. S. 1. The writ being 
properly issued, the judge had the right, and it was his du y, 
to examine into the facts, and he had jurisdiction to discharge 
the petitioner under the circumstances stated.

The other questions raised herein have been sufficient y 
discussed in Ex parte Young, just decided, and require no furt er 

attention.
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For the reasons given in that opinion, the order appealed 
from herein must be

Affirmed.

Mr . Jus tice  Harla n , dissenting.

In my judgment the appellee should have been put to his 
writ of error for the review of the judgment against him in the 
highest court of the State, competent under the state laws 
to reexamine that judgment—thence to this court to inquire 
whether any right belonging to him under the Federal Consti-
tution had been violated. He should not have been discharged 
on habeas corpus. Ex parte Royall, 117 U. S. 241; Minnesota v. 
Brundage, 180 U. S. 499; Urquhart v. Brown, 205 U. S. 179, and 
authorities cited in each case.

Upon the question as to what is and what is not a suit against 
the State within the meaning of the Eleventh Amendment, 
my views are fully expressed in my dissenting opinion in Ex 
parte Young, just decided. For the reasons there stated I 
dissent from the opinion and judgment of the court in this case.

GENERAL OIL COMPANY v. CRAIN, INSPECTOR OF 
COAL OIL.

ERROR to  THE SUPREME COURT OF THE STATE OF TENNESSEE.

No. 128. Argued January 23, 1908—Decided March 23, 1908.

ere complainant is entitled to equitable relief against the enforcement 
y s ate officers of an unconstitutional state statute, the judgment of the 
a e court dismissing the bill for lack of jurisdiction on the ground that the 

is one against the State gives effect to the statute, denies complainant 
Stat*18 ^Uti°nal right and is reviewable by this court under § 709, Rev. 

which^w S^e °®cers to enjoin them from enforcing a state statute 
vio ates complainant’s constitutional rights either by its terms or by 
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the manner of its enforcement is not a suit against the State within the 
meaning of the statute of 1873 of Tennessee, denying jurisdiction to the 
courts of the State, of suits against the State.

Provisions of the Federal Constitution and of the Fourteenth Amendment 
cannot be nullified by the State prohibiting suits in its own courts against 
state officers to prevent their enforcing unconstitutional statutes and 
contending that the National tribunals are also precluded from entertain-
ing such suits under the Eleventh Amendment.

Merchandise may cease to be interstate commerce at an intermediate point 
between the place of shipment and ultimate destination; and if kept at 
such point for the use and profit of the owners and under the protection 
of the laws of the State it becomes subject to the taxing and police power 
of the State. The act of 1899 of Tennessee providing for the inspection of 
oil is not an unconstitutional burden on interstate commerce as applied 
to oil coming from other States and ultimately intended for sale and dis-
tribution in other States but meanwhile stored in Tennessee for conven-
ience of distribution and for reshipping from tank cars and barreling.

95 S. W. Rep. 824, affirmed.

Plaint iff  in error, which was also plaintiff in the courts 
below, invokes the protection of the commerce clause of the 
Constitution of the United States against the collection of a 
tax for the inspection of certain of its oils in Tennessee. The 
bill prayed an injunction against the defendant, based on the 
following facts summarized from the bill:

The plaintiff is a Tennessee corporation with its principal 
place of business in Memphis, Tennessee. It is engaged in the 
manufacture and sale of coal oil and other illuminating oils in 
the various States of the Union. Its wells and refining an 
manufacturing plants are all located in the States of Pennsy 
vania and Ohio, from which it ships its products to the States 
in which they are sold and used. On account of the tendency o 
the oils to leak and evaporate, and, under change of tempera 
ture, to burst the vessel in which they are contained, it is neces 
sary to ship the oils in tank cars, and it is also necessary to ave 
distributing points for such oils in various places in the nJ e 
States at which it may receive the oils so shipped and place i & 
barrels or other similar vessels suitable in size for filling or 
which vary in amounts from one barrel upward. It wo 
impracticable to carry on business in or to have apparatus a
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machinery for the reception and delivery of oil at every point 
at which plaintiff ships oil. For some years plaintiff has been 
engaged in business at Memphis, and has made that city not 
only a place of business at which to sell oil to the citizens and 
residents of Tennessee, but also has made it one of its distribut-
ing points to which its oils are shipped from Pennsylvania and 
Ohio in tank cars, from which cars the oils are unloaded into 
various tanks, barrels and other receptacles for the purpose of 
being forwarded to its customers in Arkansas, Louisiana and 
Mississippi, in which States it has many regular customers from 
whom it always has on hand many unfilled orders for oil to be 
delivered as soon as possible or convenient.

At Memphis plaintiff has numerous tanks or receptacles for 
oil of various kinds and sizes, among which are the following: 
(1) A tank or vessel in which is kept oil for which orders have 
been received from the States above mentioned before its ship-
ment from the manufacturing plants and which are especially 
shipped to fill such orders. This oil is unloaded at Memphis 
only for the purpose of distribution in smaller vessels to meet 
the requirements of such orders, and is kept separate from oils 
for sale in Tennessee, in a tank plainly and conspicuously 
marked “ Oil already sold in Arkansas, Louisiana and Missis-
sippi ’ and remains in Tennessee only long enough (a few days) 
to be properly distributed according to the orders therefor. (2) 
Another tank or vessel for oil to be sold in those States, but for 
which no orders at the time of shipment from the manufactur-
ing plants. This tank is marked “ Oil to be sold in Arkansas, 

ouisiana and Mississippi,” and is kept separate and apart from 
a other oil until required to supply orders to plaintiff’s cus- 
°niers in those States, and is never sold except upon the re-

ceipt of such orders.
he defendant, as inspector of oils, from time to time in-

spects plaintiff’s oils at Memphis and charges and collects for 
sue inspection a regular fee of twenty-five cents per barrel, 
as provided in § 8 of the act of April 21, 1899, of the legislature 
0 Tennessee, c. 349, pp. 811, 814, and the plaintiff has fully
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paid such charges up to the present time on all of its oils shipped 
into Tennessee, whether intended for sale in that State or other 
States. Until recently plaintiff has unloaded the greater por-
tion of its oil from its tank cars to its stationary tanks without 
attempting to Separate the oil sold or intended to be sold in the 
States above mentioned from that to be sold in the State of 
Tennessee, and paid the inspection charges upon all. Plaintiff, 
however, is now separating its oil in the manner above de-
scribed, because it has been advised that the oil intended to 
be sold outside of Tennessee is not subject to inspection in that 
State if kept separate from the oil sold or intended to be sold in 
that State.

Defendant claims the right to inspect such oils, although he 
knows and admits no sales thereof are made in Tennessee, and 
claims that he is not only entitled but that it is his duty to 
inspect the same and collect the regular fees for such inspection.

Plaintiff is advised and shows that defendant has no right 
to inspect the oil or collect the fees, because the act of 189 
does not apply to them, for reasons which are elaborately se 
out, but it is alleged that if the act should be construed to apply 
to them the act is unconstitutional, “in so far as it provides 
for or requires an inspection of any of the oil in said tan , 
because such inspection would be a regulation of and inte er 
ence with commerce between the States of Pennsylvania an 
Ohio, from which said oil was shipped, and the States of Ar 
sas, Louisiana and Mississippi, to which the same was shippe , 
in violation of the Constitution and laws of the United ta s, 
and especially of the third clause of § 8 of Article I of the on 
stitution of the United States, which provides that 
shall have power‘To regulate commerce with foreign nW > 
and among the several States, and with the Indian Tribes.

Plaintiff alleges that the act of 1899 and the inspection 
under is not a valid exercise of the police power of t ® 
and to that extent the act is unconstitutional and voi , 
(1) none of the oil is manufactured in Tennessee an , 
spection, therefore, is not necessary for the protection e
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the residents and citizens of Tennessee or the reputation of her 
manufactured products. (2) The fees are unreasonable and 
exorbitant for the service performed and very much greater 
than necessary to provide for inspection,-and that after pay-
ment of the salaries and other expenses incident to inspection 
there is a surplus of many thousands of dollars put into the 
treasury annually. (3) The act is void under the constitution of 
the State of Tennessee, because the inspection is not necessary 
or conducive to the benefit of the State of Tennessee or the citi-
zens thereof, and the act is therefore unnecessary, unreasonable 
and not a valid exercise of the police power of the State, but a 
mere tax or charge imposed under the guise of a police regula-
tion, and as such is in conflict with article II, § 28, of the con-
stitution of Tennessee, which requires all property to be taxed 
according to its value and that taxes be equal and uniform 
throughout the State.

It is alleged that the act provides in § 2 a heavy penalty, con-
sisting of a fine of from twenty to fifty dollars for each offense, 
against any dealer or manufacturer who shall obstruct the in-
spector in the discharge of his duties, or refuse to permit him 
upon his premises for the performance thereof; and provides in 
§ 4 that it shall be a misdemeanor for any person to sell any oil 
efore having it inspected as provided in the act, and on con-

viction shall be fined $300, and the oil, if found to be rejected, 
shall be forfeited and sold. Plaintiff therefore, it is alleged, 
on account of the severe penalties, could not afford to take the 
ns of selling any oil without inspection or take the risk of 
re using permission to inspect. That it is doubtful if plaintiff, 
th^ ^le ^GeS un(^er Protest, could recover the same, and if 

ey could be recovered it would be necessary for plaintiff to 
ring suit every thirty days for the charges paid for the pre- 

mg thirty days, so that an indefinite number of suits would 
all ne^essar^' ^reparable injury will therefore result, it is 

^le ^flection against plaintiff’s oils under the act 
01 1899 be not enjoined.

efendant filed a demurrer which attacked the bill for want
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of equity, and also the jurisdiction of the court to hear and de-
termine the cause, for the reason that it was a “suit against 
the State, or against an officer of the State, acting by authority 
of the State, with a view to reach the State, its treasury funds 
or property.” By this ground of demurrer defendant attempted 
to avail himself of an act of the State of Tennessee, approved 
February 28, 1873, c. 13, p. 15, being § 4507 of Shannon’s 
Code, which provides as follows: “That no court in the state of 
Tennessee has, nor shall hereafter have, any power, jurisdiction 
or authority to entertain any suit against the State, or any offi-
cer acting by the authority of the State, with a view to reach 
the State, its treasury, funds, or property/and all such suits 
now pending, or hereafter brought, shall be dismissed as to the 
State, or such officer, on motion, plea or demurrer of the law 
officer of the State, or counsel employed by the State.”

The demurrer was overruled “as to that part of the bill in 
reference to the first tank mentioned in said bill.” It was 
sustained “as to all that part of the bill in reference to the sec-
ond tank mentioned in said bill.” The ground of demurrer 
which went to the jurisdiction of the court was overruled as 
to the oil in both tanks.”

A preliminary injunction which had been granted was con-
tinued in force. Inspection, however, it was adjudged, might 
proceed, the fees to be paid into court pending appeal to t e 
Supreme Court of the State.

An appeal was taken, and the Supreme Court decided that 
the suit was one against the State, and reversed the decree o 
the chancery court. 95 S. W. Rep. 824.

Mr. H. J. Livingston, Junior, with whom Mr. Thomas B. 

Turley was on the brief, for plaintiff in error:
The bill undoubtedly presents for determination Fe era^ 

questions, as certain rights under the Constitution of the Unite 
States are asserted. It also further shows special con itions 
which prevent plaintiff in error from obtaining adequate 
tection in said constitutional rights except by injunction.
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being true, the mere refusal of the chancery court of Tennessee 
to take jurisdiction and grant this injunctive relief is a practical 
denial of the above constitutional rights, which may be re-
viewed by this court.

More especially is this true where the refusal of said state 
court to grant such relief is in obedience to or under color of 
an express state statute which is in itself in conflict with the 
Constitution of the United States. A state statute which 
closes the doors of the courts and prevents adequate protection 
against an illegal inspection of an article which is not subject 
to inspection under the Federal Constitution, itself amounts 
to an interference with interstate commerce, deprives plaintiff 
in error of its property without due process of law, and denies 
it the equal protection of the laws.

This is not a suit against the State of Tennessee. Actions 
against state officers to restrain them from the commission of 
wrongful acts to the prejudice of plaintiff’s rights are not suits 
against the State. Davis v. Gray, 16 Wall. 203; Pennoyer v. 
McConnaughy, 140 U. S. 10; Hans v. Louisiana, 135 U. S. 1; 
Board of Liquidation v. McComb, 92 U. S. 531; Poindexter v. 
Greenhow, 114 U. S. 270; United States v. Lee, 106 U. S. 196; 
Williams v. United States, 138 U. S. 514; Re Tyler, 149 U. S. 
164, Cummings v. Merchants' National Bank, 101 U. S. 153; 
Dodge v. Woolsey, 18 How. 331; Reagan v. Farmers' Loan & 
T. Co., 154 U. S. 362; Scott v. Donald, 165 U. S. 107; Belknap 
v. Schild, 161 U. S. 107.

he oil in both of the tanks described in the bill is engaged 
hi  and a part of interstate commerce while in Tennessee.

he inspection thereof is an interference with interstate com-
merce, such as is contrary to the Constitution of the United 
states.
b en goods start on their journey from State to State they 

ecome interstate commerce, and are protected from inter- 
erence or regulation by any State through which they may 
^ss until they reach their ultimate destination; notwithstand- 

g °n t e way they may be delayed for a reasonable time on
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account of inadequate means of transportation, or for reship-
ment, or assortment, or distribution, or on account of any 
accident, or any other cause which may intervene to prevent 
the goods going directly from the initial point of shipment to 
the point of destination. Coe v. Errol, 116 U. S. 517; Kelley v. 
Rhoads, 188 U. S. 1; State v. Engle, 5 Vroom (N. J.), 425; State 
v. Carrigan, 10 Vroom (N. J.), 35; The Daniel Ball, 10 Wall. 557; 
Pabst Brewing Co. v. Crenshaw, 198 U. S. 17; State v. Engle, 5 
Vroom (N. J.), 425.

In the case at bar it is conceded that none of the oil in said 
two tanks will finally remain in Tennessee; the question is 
whether said oil while in Tennessee is in transit or at rest. 
With this question the original package doctrine has nothing 
to do; the question involved is rather analogous to those in-
volved in the following cases hereinbefore cited: Coe v. Errol, 
116 U. S. 516; Kelley v. Rhoads, 188 U. S. 1; State v. Engle, 34 
N. J. L. 425; American Steel & Wire Co. v. Speed, 192 U. S. 500.

In order to be valid, a so-called inspection law must be such 
in fact, and must be enacted for the purpose and must be cal-
culated to accomplish the ends for which valid inspection laws 
may be enacted.

None of said oil is sold in Tennessee, and none of it is manu-
factured in Tennessee. Hence the inspection thereof is un-
necessary to protect either the citizens of Tennessee or the repu-
tation of her manufactured products abroad.

The fees provided by said act are unreasonable and exorbi 
tant, and very much greater than necessary to provide for t e 
expense of such inspection, so that the treasury of Tennessee 
annually receives a large surplus therefrom, which is diverte 
to other purposes.

The mere fact that a state statute is enacted in good faith as 
an exercise of the police power will not render it valid i d in 
fact amounts to a regulation of interstate commerce. 17 • 
E. Enc. Law, 75; Bowman v. Chicago &c. Ry. Co., 125 U. S. > 
State Freight Tax Case, 15 Wall. 232; Leisy v. Hardin, 13 
U. S. 100; Louisville &c. Ry. Co. v. Mississippi, 133 U. S. 58/,
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Hall v. DeCuir, 95 U. S. 485; Brennan v. Titusville, 153 U. S. 
289; Missouri R. R. Co. v. Haber, 169 U. S. 613; Hannibal &c. 
Co.v.Husen, 95 IL S. 473.

Mr. Charles T. Cates, Junior, Attorney General of the State 
of Tennessee, for defendant in error, submitted:

The holding that the court below had no jurisdiction, in-
volved no Federal question, but only the powers and jurisdic-
tion of the courts of the State of Tennessee, in respect of which 
the Supreme Court of Tennessee is the final arbiter.

The construction of a state statute by the court of last resort 
of the State will be followed by this court, and therefore the 
construction by the state court of the act of 1873 and its 
application is conclusive upon this court. Noble v. Georgia, 
168 U. S. 398; Aberdeen Bank v. Chehalee County, 166 U. S. 
440; N. Y. &c. R. R. Co. v. Pennsylvania, 158 U. S. 431; Sioux 
City &c. Co. v. Trust Co., 173 U. S. 99; Clark v. Clark, 178 IT. S. 
186; Mo. &c. Ry. Co. v. McCann, 174 IL S. 580; Freeport Water 
Co. v. Freeport, 180 U. S. 587, 601; Railroad Co. v. Hopkins, 94 
IL S. 11; Trip v. Santa Rosa &c., 144 IL. S. 130; Oxley Stave 
Co. v. Butler County, 166 IL S. 648; Loeber v. Schroeder, 149 
U. S. 580, 585.

The oil in question in this case was not protected from in-
spection by the commerce clause of the Federal Constitution.

There is no claim made in the bill that the oil is sold else-
where than at the place of business of plaintiff in error in Mem-
phis. It is true that plaintiff in error brings all of the oil sold 
by it at its place of business in Memphis from its refineries in 
other States, but when this oil has reached Memphis and is 
there stored and at rest as a part of the general mass of property 
ln State, it becomes subject to inspection by the Tennessee 
authorities. American Steel & Wire Co. v. Speed, 192 IL S. 500.

The object of inspection laws is not only to protect the com- 
niunity, so far as they apply to domestic sales, from frauds and 
unpositions, but in relation to articles designed for exporta- 
10n’ to preserve the character and reputation of the State in
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foreign markets. Chutsman v. Northrop, 8 Cowen, 46; Patapsco 
Guano Co. v. Board of Agriculture, 171 U. S. 356.

All inspection laws may have a remote and in some cases a 
considerable influence on commerce, as is recognized in the 
cases above cited, but it is not every statute passed under the 
police power of the State that is void because it in some way 
affects commerce between the States. Many agencies employed 
in interstate commerce are subject to the proper police power 
of the State. Hennengton v. Georgia, 163 U. S. 299; Lake Shore 
Ry. Co. v. Ohio, 173 U. S. 285; N. Y. &c. R. R. Co. v. N. Y., 
165 U. S. 628; Erb v. Morasch, 177 U. S. 584; Smith v. Alabama, 
124 U. S. 465; Richmond &c. R. R. Co. v. Patterson, 169 U. S. 
311; Mo. &c. R. R. Co. v. Haber, 169 U. S. 633; Nashville &c. 
R. R. Co. v. Alabama, 128 U. S. 96; L., N. 0. & T. P. R. R. v. 
Mississippi, 133 U. S. 589; Plessy v. Ferguson, 163 U. S. 537; 
Smith v. State, 100 Tennessee, 494; Pittsburg &c. Coal Co. v. 
Louisiana, 156 U. S. 590, 600.

Mr . Just ice  Mc Kenna , after stating the case as above, 
delivered the opinion of the court.

It is contended by defendant in error that this court is with-
out jurisdiction because no matter sought to be litigated by 
plaintiff in error was determined by the Supreme Court of 
Tennessee. The court simply held, it is said, that, under the 
laws of the State, it had no jurisdiction to entertain the suit 
for any purpose. And it is insisted “that this holding involved 
no Federal question, but only the powers and jurisdiction of 
the courts of the State of Tennessee, in respect to which the 
Supreme Court of Tennessee is the final arbiter.”

Opposing these contentions, plaintiff in error urges that 
whether a suit is one against a State cannot depend upon the 
declaration of a statute, but depends upon the essential nature 
of the suit, and that the Supreme Court recognized that the 
statute "added nothing to the axiomatic principle that the 
State, as a sovereign, is not subject to suit save by its own



GENERAL OIL CO. v. CRAIN. 221

209 U. S. Opinion of the Court.

consent.” And it is hence insisted that the court by dismissing 
the bill gave effect to the law which was attacked. It is further 
insisted that the bill undoubtedly presents rights under the 
Constitution of the United States and conditions which entitle 
plaintiff in error to an injunction for the protection of such 
rights, and that a statute of the State which operates to deny 
such rights, or such relief, “is itself in conflict with the Consti-
tution of the United States.”

Plaintiff in error to sustain its contention that the suit is not 
one against the State, but one to restrain “unconstitutional 
aggression” by a state officer upon private property, cites 
many cases in this court. To these cases defendant in error 
makes no other reply than to say that they were cases in the 
Federal courts and within the acknowledged range of the juris-
diction of courts, while the question presented by the motion 
to dismiss is not the rights plaintiff in error may have, but what 
remedies it has and the power of the State over those remedies 
so far as its own courts are concerned. This difference is urged 
as material, and the following cases are adduced: Semple v. 
Hagar, 4 Wall. 431; Norton v. Shelby County, 118 U. S. 425; 
Smith v. Adsit, 16 Wall. 185,190; Callen v. Bransford, 139 U. S. 
197; Freeport Water Co. v. Freeport City, 180 U. S. 587, 601; 
Newman v. Gates, 204 U. S. 89, 95; Chambers v. Baltimore & 
Ohio R. R, Co.,»207 U. S. 142.

A review of these cases becomes necessary. In Semple v. 
agar, Semple had a patent from the United States for a certain 

fact of land. He sued Hagar to quiet his title, alleging that 
agar claimed the land under a fraudulent Mexican grant, and 

a patent of the United States issued in affirmance of the grant. 
emple prayed that the grant be declared void “as issued upon 
alse suggestion and without authority of law.” Hagar de- 
urred to the bill, on the ground, among others, that the court 
a no jurisdiction of the action. The demurrer was sustained 

. e case was brought to this court by writ of error. A 
said^W d*Smiss was made, which was granted. The court 

e have here a very brief record, and, on the facts of
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the case, we cannot shut our eyes to the total want of juris-
diction, under the twenty-fifth section, or any other section of 
the Judiciary Act. It is plain that if the court had assumed 
jurisdiction, and had declared the defendant’s patent void, for 
the reason alleged in the bill, the defendant would have had 
a case which might have been reviewed by this court, under 
the twenty-fifth section, and one on which there might have 
been a question and difference of opinion. But it is hard to 
perceive how the twenty-fifth section could apply to a judgment 
of a state court, which did not decide that question, and re-
fused to take jurisdiction of the case. The matter is too plain 
for argument.” In other words, it was decided that the Federal 
question must be decided before it can be reviewed. Appar-
ently there was no thought of considering whether the question 
of jurisdiction was rightly decided. That was seemingly con-
sidered out of the power of this court to inquire into.

Norton v. Shelby County was a writ to enforce the payment 
of certain bonds issued by the board of commissioners of Shelby 
county. One of the questions in the case was whether the board 
of commissioners was a legally constituted body. The Supreme 
Court of the State decided it was not, and this court accepted 
the decision as binding. “The determination made,” we said 
through Mr. Justice Field, “relates to the existence of an in-
ferior tribunal of the State, and that depending upon the con-
stitutional power of the legislature of the State to create it and 
supersede a preexisting institution. Upon a subject of this 
nature the Federal courts will recognize as authoritative the 
decision of the state court.” Claiborne County v. Brooks, 111 
U. S. 400, 410, was cited.

Smith v. Adsit was a suit for equitable relief against a sale 
of land which a third party had undertaken to make in viola-
tion of an act of Congress. A decree was entered against Adsit 
for $6,829 and dismissed as to other defendants. The decree 
was reversed by the Supreme Court of the State and the bi 
dismissed for want of jurisdiction, and the case was brought o 
this court by writ of error. A motion to dismiss was grante ,
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Mr. Justice Strong, speaking for the court, saying: “In view of 
this [the action of the state court] we do not perceive that we 
have any authority to review the judgment of the state court.” 
It was intimated in the opinion that a Federal question had 
been presented, but it was not decided. “As we have seen,” 
Mr. Justice Strong said, “the bill was dismissed for want of 
jurisdiction. The judgment of the court respecting the extent 
of its equitable jurisdiction is, of course, not reviewable here.” 
And, further: “It may well have been determined that the 
plaintiff’s remedy against Adsit was at law, and not in equity, 
even if the sale from Holmes was utterly void, but whatever 
may have been the reasons for the decision, whether the court 
had jurisdiction of the case or not, is a question exclusively for 
the judgment of the state court.”

In Callen v. Bransford a writ of error to the Court of Appeals 
of Virginia was dismissed on the ground that that court had 
disposed of the case on the ground that the matters involved 
were, purely pecuniary, and that the amount in controversy 
in each case was less than sufficient to give the court jurisdic-
tion under the constitution of the State. “This being so,” 
this court said, “we are of opinion that the writs of error to 
that court must be dismissed.”

In Freeport Water Company v. Freeport City we said: “With 
what functions the Circuit Courts of the State [Illinois] may be 
invested may not be of Federal concern. It is also a matter of 
construction in which we might be obliged to follow the state 
courts.”

In Newman v. Gates the Federal right was asserted under 
t at provision of the Constitution of the United States requiring 

ue faith and credit to be given by each State to the public acts, 
records and judicial proceedings of every other State. The 
upreme Court of the State (Indiana) dismissed the appeal to 

1 as not having been properly taken. The case was brought 
the6dismissed” We said> trough Mr. Justice White: “As 

e jurisdiction of this court to review judgments or decrees 
s ate courts when a Federal question is presented fe limited to
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the review of a final judgment or decree, actually or construc-
tively deciding such question, when rendered by the highest 
court of a State in which a decision in the suit could be had, and, 
as for want of an appropriate appeal, no final judgment or de-
cree in such court has been rendered, it results that the statu-
tory prerequisite for the exercise in this case of the reviewing 
power of this court is wanting.”

Chambers v. Baltimore & Ohio Railroad Company, 207 U. S. 
142, involved a statute of Ohio giving an action for death caused 
by the wrongful act in another State only when the death was 
that of a citizen of Ohio. The statute was attacked on the 
ground that it violated that clause of the Constitution of the 
United States which entitles the citizens of each State to all 
the privileges and immunities of citizens in the several States. 
The statute was sustained by this court. Mr. Justice Moody, 
speaking for the court, said, p. 148 :

“But, subject to the restrictions of the Federal Constitution, 
the State may determine the limits of the jurisdiction of its 
court, and the character of the controversies which shall be 
heard in them. The state policy decides whether and to what 
extent the State will entertain in its courts transitory actions, 
where the causes of action have, arisen in other jurisdictions. 
Different States may have different policies and the same 
State may have different policies at different times. But any 
policy the State may chose to adopt must operate in the same 
way on its own citizens and those of other States. The privi-
leges which it affords to one class it must afford to the other. 
Any law by which privileges to begin actions in the courts are 
given to its own citizens and withheld from the citizens of other 
States is void, because in conflict with the supreme law of the 
land.”

But in none of these cases was the same question presented 
that is presented here, nor were all of the cases cited by plain-
tiff in error to sustain the jurisdiction of this court cases in the 
Federal courts. Poindexter v. Greenhow, 114 U. S. 270, an 
Chaffin v. Taylor, 114 U. S. 309, were brought in the state courts
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of Virginia, and they involve questions very much like those 
in the case at bar. Poindexter v. Greenhow was an action of 
detinue for personal property distrained by Greenhow for de-
linquent taxes, in payment of which Poindexter had tendered 
coupons cut from bonds issued by the State of Virginia under 
act of the State passed in 1871. This act, it was held, con-
stituted a contract between the holder of the coupons and the 
State that they should be received for taxes, which contract, 
it was further held, was impaired by the subsequent act under 
which Greenhow justified the distraint of Poindexter’s property.

It was urged that the action could not be maintained because 
it was substantially an action against the State to which it had 
not assented. It was further urged that the remedy was af-
forded of a right to recover back all the taxes after payment un-
der protest, and that this constituted the sole remedy.

The first contention was discussed at length and rejected. 
The court said, in effect, that the defendant in the action was 
sued as a wrongdoer, and could only justify himself under a 
valid law. And it was said: “The State has passed no such law, 
for it cannot; and what it cannot do, it certainly, in contem-
plation of law, has not done. The Constitution of the United 
States, and its own contract, both irrepealable by any act on 
its part, are the law of Virginia; and that law made it the duty 
of the defendant to receive the coupons tendered in payment 
of taxes, and declared every step to enforce the tax, thereafter 
to be taken, to be without warrant of law. He stands then 
stripped of his official character, and confessing a personal viola-
tion of the plaintiff’s rights for which he must personally answer, 
he is without defense.” (Italics ours.)

A distinction was made between the State and its govern-
ment, and it was said that an officer representing and acting 
or latter is not an agent of the former. That and other 

cases were reviewed in Belknap v. Schild, 161 U. S. 10, and Mr. 
ustice Gray, speaking for the court, said: “ In a suit to which 
e State is neither formally nor really a party, its officers, 

a though acting by its order and for its benefit, may be re- 
VOL. ccix—15
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strained by injunction, when the remedy at law is inadequate, 
from doing positive acts, for which they are personally and 
individually liable, taking or injuring the plaintiff’s property, 
contrary to a plain official duty requiring no exercise of dis-
cretion, and in violation of the Constitution or laws of the 
United States.” Cases were cited. And again: “But no in-
junction can be issued against officers of a State to restrain 
or control the use of property already in the possession of the 
State, or money in its treasury when the suit is commenced; 
or to compel the State to perform its obligations; or where the 
State has otherwise such an interest in the object of the suit 
as to be a necessary party.” The case and those cited expose 
the error, which appears with a kind of periodicity, varied in 
presentation, to accommodate the particular exigency, that a 
State is inevitably brought into court when the execution of its 
laws is arrested by a suit against its officers. It seems to be an 
obvious consequence that as a State can only perform its func-
tions through its officers, a restraint upon them is a restraint 
upon its sovereignty from which it is exempt without its con-
sent in the state tribunals, and exempt by the Eleventh Amend-
ment of the Constitution of the United States, in the national 
tribunals. The error is in the universality of the conclusion, 
as we have seen. Necessarily to give adequate protection to 
constitutional rights a distinction must be made between valid 
and invalid state laws, as determining the character of the 
suit against state officers. And the suit at bar illustrates the 
necessity. If a suit against state officers is precluded in the 
national courts by the Eleventh Amendment to the Constitu-
tion, and may be forbidden by a State to its courts, as it is 
contended in the case at bar that it may be, without power of 
review by this court, it must be evident that an easy way is 
open to prevent the enforcement of many provisions of the 
Constitution, and the Fourteenth Amendment, which is di-
rected at state action, could be nullified as to much of its opera-
tion. And it will not do to say that the argument is drawn 
from extremes. Constitutional provisions are based on the
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possibility of extremes. There need not, however, be imagina-
tion of extremes, if by extremes be meant a deliberate purpose 
to prevent the assertion of constitutional rights. Zeal for 
policies, estimable, it may be, of themselves, may overlook or 
underestimate private rights. The swift execution of the law 
may seem the only good, and the rights and interests which 
obstruct it be regarded as in a kind of outlawry. See Ex parte 
Young, ante, p. 123, where this subject is fully discussed and 
the cases reviewed.

The principles of the cases which we have cited were applied 
by the Supreme Court of Tennessee in Lynn v. Polk, 8 Lea, 121, 
where a suit against the funding board of the State was main-
tained against the contention that it was a suit against the State 
or against the officers of the State within the meaning of the 
act of 1873, on the ground that an officer executing an uncon-
stitutional statute is not acting by the authority of the State. 
The court, however, distinguishes that case from the one at 
bar by saying that plaintiff in error did not assail the inspection 
law for being void upon its face, but only on the ground “that 
the oil upon which defendant was about to impose inspection 
fees was in law affected with interstate commerce.” To enter 
into the inquiry involved in the contention, it was further said, 

the court would be bound first to determine whether the oil 
m these tanks was in fact and in law, as claimed by com-
plainant, a part of interstate commerce, and to do this we would 
be bound to hold, and proceed upon the theory, that the court 
bad jurisdiction of the whole controversy.” And that the 
court declared it was precluded from doing by the act of 1873. 
In other words, refused to consider that which might bring 
the oils under the protection of the Constitution of the United 
States.

A similar distinction was attempted to be made in Poindexter 
^-Greenhow, 114 U. S. 270, and the court replied by saying: 

t is no objection to the remedy in such cases that the statute 
ose application in the particular case is sought to be re- 

s ncted is not void on its face, but is complained of only be-



228 OCTOBER TERM, 1907.

209 U. S.Opinion of the Court.

cause its operation in the particular instance works a violation 
of a constitutional right; for the cases are numerous where the 
tax laws of a State, which in their general and proper applica-
tion are perfectly valid, have been held to become void in 
particular cases, either as unconstitutional regulations of com-
merce, or as violations of contracts prohibited by the Constitu-
tion, or because in some other way they operate to deprive the 
party complaining of a right secured to him by the Constitu-
tion of the United States.” And inquiries of fact may be 
necessary to exhibit the unconstitutionality of a statute, as in 
Reagan v. Farmers’ Loan & Trust Co., 154 U. S. 362, and Smyth 
v. Ames, 169 U. S. 466.

It being then the right of a party to be protected against a 
law which violates a constitutional right, whether by its terms 
or the manner of its enforcement, it is manifest that a decision 
which denies such protection gives effect to the law, and the 
decision is reviewable by this court. Wilmington &c. v. As- 
Ijrook, 146 U. S. 279.

We are brought, then, to consider whether the law would, if 
administered against the oils in controversy, violate any con-
stitutional right of plaintiff in error.

As determining an affirmative answer to this question, it is 
contended that the oil in both tanks was in transit from the 
place of manufacture, Pennsylvania, to the place of sale, 
Arkansas. The delay at Memphis, it is urged, was merely for 
the purpose of separation, distribution and reshipment, an 
was no longer than required by the nature of the business an 
the exigencies of transportation. The difference in the oil in 
tank No. 1 and that in tank No. 2, it is further said, is that the 
former was sold before shipment, and the latter was to be he 
in Tennessee for sale, but in neither case was the oil to be so 
in Tennessee, and it is hence insisted that the interstate transi 
of the oil was never finally ended in Memphis, but was on y 
temporarily interrupted there.

The beginning and the ending of the transit which c°n^ 
tutes interstate commerce are easy to mark. The first1S
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fined in Coe v. Errol, 116 U. S. 517, to be the point of time that 
an article is committed to a carrier for transportation to the 
State of its destination, or started on its ultimate passage. The 
latter is defined to be in Brown v. Houston, 114 U. S. 622, the 
point of time at which it arrives at its destination. But inter-
mediate between these points questions may arise. State v. 
Engel, 5 Vroom (N. J.), 435; State v. Carrigan, 10 Vroom (N. J.), 
35; The Daniel Ball, 10 Wall. 557.

In Pittsburg Coal Company v. Bates, 156 U. S. 577, coal in 
barges shipped from Pittsburg, Pennsylvania, to Baton Rouge, 
Louisiana, was stopped about nine miles above destination. 
It was held that it had ceased to be interstate commerce, and 
was subject to taxation by the State of Louisiana.

In Diamond Match Company v. Ontonagon, 188 U. S. 82, 
logs in transit to a point without the State were held subject 
to taxation under a statute of the State where they would 

naturally leave the State in the ordinary course of transit.”
In Kelley v. Rhoads, 188 U. S. 1, a flock of sheep driven from 

a point in Utah across Wyoming to a point in Nebraska for 
the purpose of shipment by rail from the latter point was held 
to be property engaged in interstate commerce and exempt 
from taxation by Wyoming under the statute taxing all live 
stock brought into the State “for the purpose of being grazed.” 
There was no difficulty in the case except that which arose 
from the contention that the manner of transit was adopted as 
an evasion of the statute. Otherwise the grazing of the sheep 
was as incidental as feeding them would be if transported by 
rail. The pertinence of the case to the present controversy 

in its summary of the principles of prior cases expressed in 
te following passage: “The substances of these cases is that, 
w ile property is at rest for an indefinite time awaiting trans-
portation, or awaiting a sale at its place of destination, or at an 
intermediate point, it is subject to taxation. But if it be actu- 
a y in transit to another State, it becomes the subject of inter- 
8 ate commerce and is exempt from local assessment.” Prop-
er y, therefore, at an intermediate point between the place of
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shipment and ultimate destination may cease to be a subject 
of interstate commerce. Necessarily, however, the length and 
purpose of the interruption of transit must be considered.

In State v. Engle, Receiver, &c., 5 Vroom (N. J.), 425, 435, 
coal mined in Pennsylvania and sent by rail to Elizabethport, 
in New Jersey, where it was deposited on the wharf for separa-
tion and assortment for the purpose of being shipped by water 
to other markets for the purpose of sale, it was held that the 
property was not subject to taxation in New Jersey. The court 
said: “Delay within the State, which is no longer than is neces-
sary for the convenience of transhipment for its transporta-
tion to its destination, will not make it property within the 
State for the purpose of taxation.” See also in State v. Carrigan, 
10 Vroom (N. J.), 36, where coal also shipped from Pennsyl-
vania to a port in New Jersey and remaining there no longer 
than was necessary to obtain vessels to transport it to other 
places was held to be in course of transportation and not sub-
ject to the taxing power of the State. In Burlington Lumber 
Co. v. Willetts, 118 Illinois, 559, the principle was recognized 
that property in transitu was not subject to the taxing powei 
of a State, but it was held that logs in rafts sent from Wisconsin 
to Burlington, Iowa, by the Mississippi River, a part of which 
were stopped at a place in Illinois called Boston Harbor, to be 
there kept until needed at Burlington for mill purposes, were 
subject to taxation. The court said that the property was 
“kept at New Boston on account of the profit of the owners 
to keep it there;” and further, that the company was engaged 
in business in the State beneficial to itself, and its property 
was so located as to claim the protection of the laws of the 

State and hence was liable to taxation.
Like comment is applicable to plaintiff in error and its oi• 

The company was doing business in the State, and its property 
was receiving the protection of the State. Its oil was not in 
movement through the State. It had reached the destination 
of its first shipment, and it was held there, not in necessary 
delay or accommodation to the means of transportation, a
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in State &c. v. Engle, supra, but for the business purposes and 
profit of the company. It was only there for distribution, it is 
said, to fulfill orders already received. But to do this required 
that the property be given a locality in the State beyond a mere 
halting in its transportation. It required storage there—the 
maintenance of the means of storage, of putting it in and taking 
it from storage. The bill takes pains to allege this. “Com-
plainant shows that it is impossible, in the coal oil business, 
such as complainant carries on, to fill separately each of these 
small orders directly from the railroad tank cars, because of 
the great delay and expense in the way of freight charges in-
cident to such a plan, and for the further reason that an ex-
tensive plant and apparatus is necessary, in order to properly 
and conveniently unload and receive the oil from said tank 
cars, and it would be impracticable, if not impossible, to have 
such apparatus and machinery at every point to which com-
plainant ships said oil.”

This certainly describes a business—describes a purpose 
for which the oil is taken from transportation, brought to rest 
m the State and for which the protection of the State is neces-
sary, a purpose outside of the mere transportation of the oil. 
The case, therefore, comes under the principle announced in 
American Steel & Wire Co. v. Speed, 192 U. S. 500.

We have considered this case so far in view of the cases which 
involve the power of taxation. It may be that such power is 
more limited than the power to enact inspection laws. Patapsco 
Guano Co. v. Board of Agriculture, 171 U. S. 345, 356. The 
difference, if any exists, it is not necessary to observe. The 
cases based on the taxing power show the contentions of plain-
tiff in error are without merit; in other words, show that its 
01 was not property in interstate commerce.

our conclusion is that no constitutional right of the oil 
was violated by the enforcement of the law of 1899, 

. o ows that no error prejudicial to the company was com-
mitted by the Supreme Court of Tennessee, and, for the rea- 
ons stated, its judgment is Affirmed.
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Mr . Just ice  Harl an , concurring.

The fundamental question before the state court of original 
jurisdiction was whether it had jurisdiction, under the consti-
tution and laws of Tennessee, of a suit like this. Manifestly, if 
that court was forbidden by the laws under which it was created 
to take cognizance of cases like this, it had no alternative but 
to dismiss this suit. The court overruled a demurrer to the 
bill, one of the grounds of demurrer being that the suit was 
one “against the State or against an officer of the State, acting 
by authority of the State with a view to reach the State, its 
treasury, funds or property.” It thereby sustained its jurisdic-
tion, and proceeded to a decree on the merits. The case being 
carried to the Supreme Court of Tennessee, that court reversed 
the judgment and held that no court of Tennessee could, under 
its statutes, take cognizance of this suit and give the decree 
asked. Upon that ground it did what it said the inferior state 
court should have done, namely, dismissed the suit for want of 
jurisdiction to give the relief asked.

The statute of Tennessee which the Supreme Court of that 
State construed and held to be prohibitory of this suit was an 
act passed February 28, 1873, c. 13, p. 15. It provides: “That 
no court in the State of Tennessee has, nor shall hereafter have, 
any power, jurisdiction or authority to entertain any suit 
against the State, or any officer acting by the authority of the 
State, with a view to reach the State, its treasury, funds or 
property, and all such suits now pending, or hereafter brought, 
shall be dismissed as to the State, or such officer, on motion, 
plea or demurrer of the law officer of the State, or counsel 
employed by the State.”

The oil company seeks a reversal of the decree of the state 
court, contending that it was denied a right arising under the 
commerce clause of the Constitution. But back of any ques-
tion of that kind was the question before the Supreme Court 
of Tennessee whether the inferior state court, under the law o 
its organization, that is, under the law of Tennessee, coul
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entertain jurisdiction of the suit. The question, we have seen, 
was determined adversely to jurisdiction. That certainly is a 
state, not a Federal question. Surely, Tennessee has the right 
to say of what class of suits its own courts may take cognizance,' 
and it was peculiarly the function of the Supreme Court of 
Tennessee to determine such a question. When, therefore, its 
highest court has declared that the Tennessee statute referred 
to in argument did not allow the inferior state court to take 
cognizance of a suit like this, that decision must be accepted 
as the interpretation to be placed on the local statute. Other-
wise, this court will adjudge that the Tennessee court shall 
take jurisdiction of a suit of which the highest court of the 
State adjudges that it cannot do consistently with the laws of 
the State which created it and which established its jurisdic-
tion. It seems to me that this court, accepting the decision of 
the highest court of Tennessee, as to the meaning of the Ten-
nessee statute in question, as I think it must, has no alternative 
but to affirm the judgment, on the ground simply that the 
ground upon which it is placed is broad enough to support the 
judgment without reference to any question raised or discussed 
by counsel.

What is said in the opinion of the court about the Eleventh 
Amendment, is, I submit, entirely irrelevant to any decision of 
the present case by this court. That Amendment relates wholly 
to the judicial power of the United States, and has absolutely 
nothing to do with the inquiry as to the jurisdiction of the infer-
ior state court under the Tennessee statute of 1873. In deter-
mining what relief this court can or should give, in respect of the 
ju gment under review, we need not consider the scope and 
meaning of the Eleventh Amendment; for, it was long ago set- 

e that a writ of error to review the final judgment of a state 
court, even when a State is a formal party and is successful in 

e inferior court, is not a suit within the meaning of the 
mendment.. Cohens v. Virginia, 6 Wheat. 264, 408, 409.

s ^Ie decision the Supreme Court of Tennes-
ee> at the inferior state court was forbidden by the law of 
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its being from taking cognizance of this suit, is conclusive here, 
and the judgment of that court should, therefore, be affirmed 
without reference to any other question raised or discussed.

Mr . Just ice  Mood y , dissenting.

I am unable to agree to the judgment in this case, for the 
reason that the statute here in question, as it was enforced 
against the property of the plaintiff in error, in my opinion 
was an interference with interstate commerce, which was be-
yond the power of the State. It is to be observed that the 
court below did not construe the statute as applying to arti-
cles in the course of transportation between the States and 
not destined for sale to consumers in the State, or, in other 
words, the court did not hold that the statute applied to the 
property here affected by it. On the contrary, the court ex-
pressly refrained from passing upon the merits of the contro-
versy, and dismissed the bill for want of jurisdiction. We, 
however, have assumed jurisdiction of the controversy, for 
reasons given in the opinion of the court, in which I concur, 
and therefore cannot escape the duty of interpreting the mean-
ing of the statute. I think we should, if it be possible, give 
to the statute a meaning which places its constitutionality 
beyond doubt. The law seems clearly to be designed to pro-
tect state manufacturers and consumers within the' State. 
Its operation is limited by the words of the first section, which 
directs the Governor to appoint inspectors for illuminating 
fluids “which may be manufactured or offered for sale in the 
State.” Far from enlarging the meaning of these restrictive 
words, the other provisions of the law accord with and con-
firm them. The oil in tank No. 1 at least, which was neither 
manufactured in the State nor offered for sale in the State, 
is by this interpretation removed from the operation of the 
statute, and I think we ought so to decide.

But, if it be assumed that the oil in tank No. 1 is subject© 
to inspection by the law, in my opinion the law is unconstitu-
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tional. The law is not sustained by the judgment of the court 
as an inspection law, which it purports to be. Perhaps it could 
not be under the doctrine announced and applied in Minnesota 
v. Barber, 136 U. S. 313, and Brimmer v. Rebman, 138 U. S. 
78. I am therefore relieved from considering whether the law, 
because it is a mere cloak for exacting revenue from interstate 
commerce, is bad as an inspection law. The judgment of the 
court treats it as such, and it is sustained not as an inspection 
but as a revenue law. I do not dissent from such an inter-
pretation of its effect. But, with unfeigned deference to the 
opinions of my brethren, I venture to think that the statute, 
as enforced in the case at bar, is bad as a taxing law. The case 
of American Steel & Wire Co. v. Speed, 192 U. S. 500, holds 
that articles before they have ceased to be the subjects of inter-
state commerce may still be reached by the taxing power of 
the State. Accordingly it was held that the property of a citizen 
of another State which had been brought into the State of 
Tennessee, placed in a warehouse for sale, and from there sold 
to persons within as well as without the State, was subject to a 
state tax. It was observed in the opinion in that case that the 
property had come to rest in the State and was enjoying the 
protection of its laws. But the case at bar, so far as it concerns 
the oil in tank No. 1, to which I confine my observations, is 
sharply distinguished from that case. The judgment here 
takes a step forward which I think ought not to be taken. The 
oil in that tank had been sold while in Pennsylvania and Ohio 
to purchasers in other States than Tennessee, before it started 
m the course of interstate transportation. It was shipped 
especially in pursuance of such sales. It was in Tennessee only 
momentarily (“a few days”), for the purpose of repacking and 
reshipping it, and for no other purpose whatever. The delay 
was to meet the exigencies of interstate commerce, which arose 
out of the nature of the transaction. It does not seem to me 
important, if such be the case, that it would begin the remainder 
o i s interstate journey under a new contract of shipment, 
t would no more seem to be the subject of state taxation than
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a drove of cattle, whose long interstate journey was interrupted, 
for humane reason, to give them a few days of rest and refresh-
ment. With respect to this oil, no business whatever was done 
in the State except that which was required to conduct the 
transaction of interstate commerce begun in another State and 
to be completed in a third State. The single consideration that 
the property enjoys in Tennessee the protection of the laws of 
the State cannot be enough to justify state taxation. If that 
were so, all property in the course of interstate transportation 
would be subject to state tax in every State through which it 
should pass. I conclude that the oil in question was actually 
in the course of transportation between the States, was delayed 
in the State of Tennessee only for the purpose of conveniently 
continuing that transportation, and was, therefore, protected 
from state taxation by the commerce clause of the Constitution. 
Coe v. Errol, 116 U. S. 517, 525; Kelley v. Rhoads, 188 U. S. 1. 
Cases of taxation upon property before it has entered the 
channels of interstate transportation, or after the transporta-
tion has finally ended, seem to me to have no application. In 
the former class the property is taxable because it has not 
ceased to be a part of the mass of the property of the State, and 
in the latter class because it has come to rest as a part of the 
mass of the property of the State. Between those two points 
of time it is exempt from the taxing power of the State. In 
every case where the tax has been sustained there were facts 
present regarded as essential by the court, which are absent 
here. The property had either not began its interstate journey, 
as in Coe v. Erroll, ub. sup., and Diamond Match Company v. 
Ontonagon, 188 U. S. 82, or it had ended that journey and was 
held for sale in common with other property in the State, as in 
Brown v. Houston, 114 U. S. 622; Pittsburg Coal Company v. 
Bates, 156 U. S. 577, and American Steel & Wire Company v. 
Speed, ub. sup.

Mr . Just ice  Holme s  concurs.
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DOTSON v. MILLIKEN.

ERROR TO THE COURT OF APPEALS OF THE DISTRICT OF 

COLUMBIA.

No. 48. Argued March 4, 5, 1908.—Decided March 23, 1908.

A broker employed to sell land subject to a requirement of the purchaser 
which the vendor declares will be complied with is entitled to his com-
missions if the sale falls through solely because the vendor’s representa-
tions are inaccurate.

The fact that the particular portion of a tract of land for which a broker 
finds a purchaser in accordance with the vendor’s offer cannot be 
identified does not defeat the broker’s claim for commissions if the sale 
falls through entirely for other reasons for which the vendor was exclu-
sively responsible.

27 App. D. C. 500, affirmed.

The  facts are stated in the opinion.

Mr. R. Burnham Moffat and Mr. A. S. Worthington, for 
plaintiff in error.

Mr. J. J. Darlington for defendant in error.

Mr . Just ice  Holm es  delivered the opinion of the court.

This is an action for a commission of $2.50 an acre on 10,000 
acres of coal land belonging to the defendant, the plaintiff in 
error, for which, although not sold, the defendant in error, the 
plaintiff, says that he furnished a purchaser, satisfying the 
terms of the understanding on which he was employed. The 
errors alleged and now insisted upon are the giving of an in-
struction requested by the plaintiff and refusing one asked by 
the defendant. To explain them it will be necessary to give a 
summary of the evidence, or part of it.

Relations between the parties were opened by a letter from 
t e defendant, written on April 24, 1902, at the request of a
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friend of the plaintiff’s, enclosing circulars concerning 124,000 
acres of coal land in Kentucky. The letter said: “We have 
arranged with R. R. Companies to build a branch into it and 
develop the lands,” and the circulars also stated that the 
owners had an understanding with the railroads near the land, 
by which they were to build a branch into the land as soon as 
the owners were ready to open up mines, etc., with more of the 
same sort. On April 30 the parties met and the plaintiff, 
Milliken, told the defendant, Dotson, that he knew the land, 
and, as was the truth, that the important thing was about the 
railroad, whether there was any way to get the property to 
market. Dotson replied that he had an arrangement with 
Spencer, President of the Southern Railway, to build a road in 
there at once, that at that time they had their surveyors in 
there and were locating a line of road, etc. Thereupon it was 
arranged that Dotson would give $2.50 an acre for every acre 
Milliken could sell at $20, and that Milliken was to go to work 
for a purchaser, which Milliken accordingly did.

After a letter on May 2, giving an account of a first interview 
and an answer dwelling on the great increase of value that would 
come from the building of railroads at once through the prop-
erty, Milliken wrote on May 7, saying that he was writing to 
the two roads to know if they would “build the road in there, 
as soon as we are ready to begin the development of the prop-
erty,” and that the prospective purchasers “want to know 
positively about, the railroad being built in there, if they go 
into it.” The plaintiff seems to have written as his letter stated, 
but he testified that an assurance from Dotson would have 
been satisfactory and was satisfactory when it came. 0n 
May 8, to meet the purchasers’ doubts, he telegraphed to Dot- 
son: “See Spencer and write me to-night how much develop-
ment he will require before building road into property,” etc. 
On the same day Dotson replied: “I have already discussed 
fully with Mr. Spencer the point . . . and am glad to 
say that Mr. Spencer is willing to build the road into the prop-
erty without placing any requirements on the property holders
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to put in certain sized plants, or any number of coke ovens,” 
with further details. This seemed at the time to satisfy the 
purchasers. On May 12 Milliken wrote to Dotson that if his 
coal would make as good coke as the Stonega coal and the 
Southern would build a branch line into the property, the par-
ties would put their capital in; that it was for Dotson to “ sub-
stantiate these two points, which I believe you will do;” that 
he had a letter from Mr. H. Smith, the President of the Louis- . 
ville and Nashville, declining to build a branch line, but that 
if Dotson had Spencer safely committed to him they did not 
care for Smith’s road. On the same day Dotson wrote to Spen-
cer, asking for a letter to show, which Spencer answered the 
next day, declining until he had more definite knowledge and 
obligation as to improvement, and professing to repeat what 
he had said, viz., that if the property of the amount previously 
named should be put into such shape as to warrant the con-
struction of a railroad they would take up and consider favor-
ably a plan. This is thought by the plaintiff to contradict the 
statements that Dotson had made to him. Spencer testified 
that there never was any agreement, or more than what just 
has been stated from his letter, and Dotson’s answer, written 
May 16, confirms the testimony by the absence of any tone of 
surprise.

Dotson testified that he showed Spencer’s letter to Milliken. 
Milliken testified the contrary, and his case was that, having 
no notice of the correspondence, he was going ahead under 
Dotson’s letter of May 8. On May 29 Dotson wrote as to sam-
ples of coal, adding that he understood the Southern Railway 
Company had secured their right of way with one or two ex-
ceptions, but that he hoped Spencer would call his men out and 
keep them out “until we get our tracts rounded up.” On 
June 9 Milliken wrote to Dotson, communicating a very favor-
able report on his coal, and saying: “I may wire you by the 
ime this letter reaches you to come up here to close the deal 

[or 5,000 acres]. They asked me in particular this afternoon 
ow soon the railroad could be built into this land from Middles- 
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boro.” He added that Easter, one of the purchasers, asked if 
he could go and have a talk with Spencer on the subject, with 
Dotson, and that Milliken answered yes. On June 12 Dotson 
answered that as Mr. Spencer’s plans were fixed, Spencer would 
nbt hesitate to say to Mr. Easter that they would build the road 
into that section at once, and urged prompt action. In another 
letter, of July 8, he said: “After we completed arrangements 
with the R. R. Company for the development of the property, 
we advanced price to $20 per acre.” On July 24 an option on 
“ten thousand acres of land in Harlan County, Ky.,” at $20 
per acre for sixty days, was given to Easter in consideration of 
his forthwith sending an engineer to examine and report on the 
same, and on August 25 Milliken wrote to Dotson that Easter’s 
party had decided to take the 10,000 acres on condition that 
Mr. Spencer would assure them as to the building of the rail-
road to Harlan court house, that they had written to Spencer, 
and if his answer confirmed Dotson’s representations they 
would close the purchase. If it did not, they did not want 
the land at any price. There was an interview, it seems, on 
September 5, at which Easter asked Dotson to get a letter from 
Spencer, but Dotson said that Easter was the proper party, 
and that they would have to offer some inducements to get such 
an assurance, but he thought that if Easter would let Spencer 
know what he was willing to do, Spencer would not object. 
Thereupon there was some correspondence, it turned out that 
the Railroad company would not build, and the transaction 
fell through.

The foregoing letters show that the plaintiff was employed 
and went to work. He spent a good deal of time and money 
in his efforts, as the defendant knew. There is no reasonable 
doubt as to the rate at which he was to be paid, and the sub-
stantial question is what he had to do to entitle himself to his 
compensation. The bargain made may have been improviden 
and may have been different from that which the defendan 
would have made if he had taken all the chances into account 
But the general question is what the jury was warranted in
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finding to have been made in fact. It was recognized that what 
the railroads would do was decisive, and it was to be expected 
that parties thinking of a purchase would require an assurance 
from them, or something more definite than what the defendant 
had said. The plaintiff was to go to work at once, and the jury 
well might find that he was not understood to take the risk of 
what the railroads might do. The question is between the 
broker and seller, not between the purchaser and seller. The 
seller was willing and meant that the broker should accept his 
confidence as well founded, although he must have known that 
the purchaser would or might ask more. The correspondence 
indicates very strongly that Milliken really relied upon Dot- 
son’s statement that an agreement had been made. So, again, 
it might be found that Dotson was willing to take his chances 
as to the specification of the ten thousand acres in the larger 
tract at the defendant’s command. The option that satisfied 
him and his purchasers was enough, if accepted, to entitle the 
plaintiff to his pay. The jury was warranted in finding that 
the plaintiff was employed at the rate named to make a bargain 
for land to be identified later and subject to requirement of 
the purchaser that the railroads or one of them would agree to 
build a road into the land.

The ruling requested for the plaintiff was as follows:
“If the jury believe from the evidence that the defendant, 

on or about the 30th day of April, 1902, represented to the 
plaintiff that he, the defendant, was desirous of securing a 
purchaser for either the whole or any considerable quantity of 
the Harlan County coal lands at the price of $20.00 per acre, 
that he had obtained from the Southern Railway Company its 
consent or agreement to construct a branch railroad into the 
said coal lands, and that he would pay to the plaintiff the sum 
of $2.50 for each and every acre for which he should find a 
purchaser at and for the price of $20.00 per acre, and that 
shortly thereafter, namely, on or about the 8th day of May, 
1902, he further represented to the plaintiff that the Southern 

ailway Company was willing to build the said railroad into 
vol . cc ix —16
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the said property without placing any requirements on the 
purchasers or holders of the said lands to put in any certain size 
of plants or number of coke ovens, and that the plaintiff, relying 
upon the said representations of the defendant, expended time 
and effort in the attempt to find a purchaser, and did find a 
purchaser able, ready and willing to purchase ten thousand 
acres of the said lands at the said price provided the defendant’s 
said representations were correct, and that the said sale failed 
because of the inaccuracy of the defendant’s representations 
that the said Railway Company had so consented or agreed 
to construct a branch railroad into the said coal lands, then 
the plaintiff is entitled to recover the said stipulated sum of 
$2.50 per acre on the ten thousand acres, or $25,000 in all.”

This was given, and the defendant took a general exception.
It is objected to this ruling that the jury was not required to 

find and could not have found that any particular land was 
agreed upon. But it at least would have been warranted in 
finding that the plaintiff had done in this respect all that his 
bargain required him to do. The agreement failed for a wholly 
different reason, and no difficulty in completing the sale arose 
on that ground. We are of opinion that the objection is en-
titled to no consideration, especially upon a mere general ex-
ception and upon a point not taken in the trial court. McDer-
mott v. Severe, 202 U. S. 600, 611. A second objection taken is 
that the condition of the consent to purchase was misstated; 
that the condition was not that the defendant’s representation 
was correct, but that the railroad should agree to build. But 
this is evidently a point that should have been called to the 
attention of the court. We cannot doubt that the plaintiffs 
counsel and the judge meant to state what the letters showed 
to have happened, and would have stated it more exactly if the 
inaccuracy had been pointed out. Probably in speaking of the 
defendant’s representations proving correct, statements of pas 
facts were less referred to than those sounding in warrante 
prophecy. But the instruction was justified as it stood, 
the defendant had had such an agreement as at one time he 
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gave the plaintiff to understand, no doubt the purchaser would 
have been content and the sale would have been made.

One or two subordinate objections need only a word. It is 
said that the instructions did not require the jury to find that 
the owner and purchaser had agreed on terms. But this is 
best answered by reading the instruction. What is meant is 
that on the evidence there were possible points of disagreement 
open. This may or may not be true. But a finding that the 
parties had agreed was warranted and was presupposed in the 
request. So as to the ability of the purchaser. No question 
ever was raised about it; the defendant was satisfied with it, 
and it is questioned here only as a technical means of getting 
a large and doubtful verdict set aside. It is urged, faint-
heartedly, that a binding agreement was necessary before a 
commission was earned. This is not the prevailing view, and 
could not be the law in a case like this, where the jury must 
have found the defendant liable on a contract with the broker 
that might be performed before an absolute agreement with 
the purchaser should be reached.

The ruling requested for the defendant was as follows:
If the jury believe from the evidence that any bona fide 

purchaser was actually found by the plaintiff for 10,000 acres 
of said land as claimed in the declaration, upon the represen-
tations of said plaintiff to said purchaser as to the existence of 
a certain agreement between the defendant and the Southern 
Railway Company concerning the construction of a branch 
railroad into said lands and the purchaser did not rely on the 
said statements and representations of said plaintiff, but with 
the knowledge or cooperation of said plaintiff and at his sug-
gestion sought and undertook to verify the truth of such 
statements and representations during the pendency of the 
negotiations for the purchase of said land before any trans-
action was closed for the purchase thereof, and that said pur- 
c aser had the opportunity of investigating, ascertaining and 
Verifying the truthfulness of such statements and representa- 
ions, and took advantage of that opportunity by interviews, 
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conferences or written communications, either personally or 
by attorney, or by others, with the president and first vice- 
president of the Southern Railway Company, for the purpose 
of verifying the said statements and representations so made 
by the plaintiff as to any agreement existing between the 
defendant and Southern Railway Company in regard to the 
construction of the said branch railroad, and ascertained from 
the said officers of the said Railway Company, from time to 
time during said negotiations and before September 15, 1902, 
the date upon which it is alleged in the declaration that said 
purchaser was found, that no agreement existed between the 
defendant and said Southern Railway Company to build said 
branch railroad, but that the subject of building such branch 
railroad had only been discussed, and that the building thereof 
depended on the development and improvements to be placed 
on said land prior to the construction of any railroad, in the 
way of opening coal mines, establishing coke ovens, or furnish-
ing the railroad with a sufficient amount of tonnage, and that 
said plaintiff and alleged purchaser had full knowledge and in-
formation from the proper officers of the Southern Railway 
Company of all the facts relating to the conditions upon which 
said branch railroad would be constructed and of the non-
existence of any agreement between the defendant and South-
ern Railway as alleged, then the defendant is not responsible 
for the non-appearance of the alleged sale or purchase of the 
land between the plaintiff and the alleged purchaser, and you 
should find for the defendant.”

As to this request we must repeat that it does not matter 
how much or how little the purchaser relied upon the defend-
ant’s representations if the plaintiff relied upon them an 
obtained a purchaser ready and able to purchase upon the basis 
that the defendant’s representations to the plaintiff were true. 
That the plaintiff did rely upon them until the time when, on 
August 25, he announced Easter’s readiness to purchase, har y 
is open to dispute. But the judge told the jury that if the plain 
tiff at the beginning, had made inquiries of the railroad an 
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found that it would not build, he could not complain. The 
judge called attention to the failure to specify any time at which 
the plaintiff began to inquire, and said what we understand to 
mean that the prayers were based on the theory that if, after 
the purchaser was ready to complete the sale and the question 
as to the railroad alone prevented it, the purchaser made an 
attempt to induce the railroad to build, and so discovered the 
truth, and thereupon refused to go on, the plaintiff could not 
recover. At all events, he said enough to warn the defendant 
to make some necessary amendments. He gave as his reason 
for refusing the instructions asked that they did not undertake 
to refer to any time prior to the consummation of the sale. 
The request assumed that no agreement had been reached until 
September 15, on evidence which it has not been necessary to 
state. But the plaintiff’s argument was that he had earned 
his commission on August 25, and there was evidence on which 
his conclusion might be sustained. On the instructions given 
we have no doubt that the jury understood the true conditions 
of the plaintiff’s case. They were told in terms that if the 
plaintiff was to recover they must find that the plaintiff did 
his work and found a purchaser, relying on the defendant’s 
representations, if he made them, and that the purchase failed 
because they were inaccurate and the railroad had not agreed 
to build.

Judgment affirmed.
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HUTCHINS v. MUNN.

APPEAL .'FROM THE COURT OF APPEALS OF THE DISTRICT OF 

COLUMBIA.

No. 163. Argued March 10, 1908.—Decided March 23, 1908.

The measure of protection to be given by the undertaking required on 
issuing a restraining order under § 718, Rev. Stat., is to make good the 
injuries inflicted upon a party observing the order until it is dissolved, 
and such undertaking inures to the benefit of a defendant suffering 
injuries irrespective of the exact time when that party has knowledge 
of the pendency of the action or appears therein; nor is this protection 
denied because the only defendant sustaining injuries is a woman and 
the undertaking is to make good “to the defendant all damages by him 
suffered.”

Findings of an auditor assessing damages on an undertaking should not 
be set aside by the court unless there has been an error of law or a con-
clusion of fact unwarranted by the evidence.

The owner of a house in Washington, D. C., who was prevented by a restrain-
ing order from completing alterations during the winter months, the 
house meanwhile being only partially habitable, was held, in this case, to 
have lost the entire use of the house and to be entitled to recover on the 
undertaking the reasonable rental value of the house for the season.

28 App. D. C. 271, affirmed.

The  facts are stated in the opinion.

Mr. Edwin C. Brandenburg, with whom Mr. Clarence A. 
Brandenburg and Mr. F. Walter Brandenburg were on the brief, 
for appellants.

Mr. Samuel Maddox, with whom Mr. H. Prescott Gatley was 
on the brief, for appellee.

Mr . Just ice  Mood y  delivered the opinion of the court.

This is an appeal from a judgment of the Court of Appeals of 
the District of Columbia. The appellee Carrie L. Munn was
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the owner of a lot of land, with a dwelling house thereon, situ-
ated on Massachusetts avenue, in the city of Washington. 
The premises adjoining this lot were owned by Stilson Hutchins, 
one of the appellants. Mrs. Munn’s dwelling house did not 
occupy the whole of her lot, and she decided to build an ad-
dition to it. She contracted with an architect and builder to 
design and construct this addition. The work under these con-
tracts was begun about July 1, 1902, and it was expected that 
it would be completed about November 1, 1902, so that the 
enlarged structure would be ready for occupation during the 
season of 1902 and 1903. After making the contracts Mrs. 
Munn went to Europe with her family, intending to return and 
occupy the house on its completion in November. On Au-
gust 14,1902, Mr. Hutchins filed a bill in equity in the Supreme 
Court of the District of Columbia, praying an injunction against 
the continuance of the erection of the addition. Mrs. Munn, 
her husband, the architect, and the builder were made parties 
defendant. The grounds upon which the injunction was sought 
are not material here. On the day of the filing of the bill a 
justice of the Supreme Court of the District entered an order 
that the defendants show cause, on September 4 next, why the 
prayer for an injunction should not be granted, and further 
ordered that, until the hearing, the defendants be “restrained 
and enjoined from continuing the erection of the building.” 
On the same day Mr. Hutchins, with the other appellants as 
sureties, filed an undertaking, approved by the court, which 
is as follows: “Stilson Hutchins, the complainant, and William 
J- Dante, Ben B. Bradford, sureties, hereby undertake to make 
good to the defendant all damages by him suffered or sustained 
by reason of wrongfully and inequitably suing out the injunc-
tion in the above-entitled cause, and stipulate that the damages 
may be ascertained in such manner as the justice shall direct, 
and that, on dissolving the injunction, he may give judgment 

ereon against the principal and sureties for said damages 
m the decree itself dissolving the injunction.” Thereupon the 
Wor on the addition was suspended and not resumed until
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November 25, 1902, when, upon hearing, the court dissolved 
the injunction and discharged the order to show cause. The 
work was then continued until its completion in April, 1903. 
Subsequently the decree of November 25, 1902, was affirmed 
by the Court of Appeals, and the cause was referred to an au-
ditor to ascertain the damages caused to the defendants, or 
any of them, by the wrongful suing out of the injunction. The 
auditor reported that Mrs. Munn had sustained damages to 
the amount of six thousand dollars, and that the other defend-
ants had sustained no damage. Exceptions to the auditor’s 
report were overruled by the Supreme Court, and the appel-
lants were decreed to pay to Mrs. Munn, in accordance with 
the terms of the undertaking, the sum found by the auditor 
as damages. This decree was affirmed by the Court of Appeals 
in the judgment now under review.

It is contended that the undertaking does not, by its terms, 
include Mrs. Munn in its protection, because it is expressed to 
be an undertaking “to make good to the defendant all damages 
by him suffered.” Little pains need be expended on the argu-
ment which arises out of the letter of the bond. The under-
taking was exacted by the court, it was offered by the com-
plainant at a time when none of the defendants knew of the 
pendency of the suit, and it was entitled “No. 23468 Equity 
Docket, Stilson Hutchins, Complainant, Charles A. Munn et 
al., Defendants.” It accompanied a restraining order directed 
against “the defendants and each of them,” and we think it 
should be held to run to all the defendants who were included 
in that order.

It is further contended that, as Mrs. Munn was never served 
with a subpoena, or notice either of the order to show cause or o 
the restraining order, she is not entitled to the benefits of the 
undertaking. The order of the court was served immediately 
upon the architect and the builder, and the work was instant y 
stopped. No injury from the wrongful acts of the injunction 
was inflicted upon either of the defendants served with the 
court’s order, but only upon the owner of the house. It is noW
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said that, although the court had, as a condition of issuing the 
restraining order, exacted an undertaking to indemnify her, 
she cannot recover upon it, because she was beyond the reach 
of the process of the court. But this view is based upon a mis-
conception of a restraining order and the undertaking to make 
good the injury resulting from its wrongful use. The nature of 
the order and undertaking received the consideration of this 
court in Houghton v. Meyer, 208 U. S. 149. The authority for 
the issue of such an order was shown to be § 718 of the Revised 
Statutes. This section contemplates, in cases where irreparable 
injury may be anticipated if the status quo be not preserved, the 
issue without notice of a temporary restraining order, to be en-
forced only until an order to show cause on the motion for an in-
junction can be heard and decided. The order may be granted 
with or without security to the defendants, in the discretion 
of the court. In the case at bar the order accomplished its 
purpose and instantly arrested the progress of the work by 
restraining those who were engaged in it. The injury against 
which the undertaking was designed to indemnify was incurred 
by Mrs. Munn, and we find nothing in the facts of this case 
which takes away the remedy on the undertaking exacted by 
the court for her protection. It is true that she did not learn 
of the issue of the restraining order for two weeks. But counsel, 
though without express authority, undertook to guard her 
interests, and moved to discharge the order on August 17. 
With all reasonable speed authority to file an answer was ob-
tained and acted upon, the cause was heard and the restraining 
order dissolved. In the meantime the restraining order was 
obeyed by all, had its full effect, and inflicted its full injury 
upon Mrs. Munn’s rights. Under these circumstances it is 

eyond doubt that she is entitled to recover against those who 
undertook to make good her injuries, the damages which she 
sustained. It is enough that the order was obtained without 
notice to her, that it was wrongfully sued out, that it was ob-
served until dissolved, and that it inflicted injury upon her 
rig ts. These facts, irrespective of the exact time when she
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had knowledge of the pendency of the suit or appeared in it, 
bring her within the terms of the undertaking. That is pre-
cisely the measure of protection which the law ought to give, 
and by the statute does give, to one against whom, without 
notice and hearing, an order of this kind is made.

The appellants alleged various exceptions to the auditor’s 
report, which are directed to the findings of facts, upon which 
the liability was based and of the amount of damages, and here, 
apparently, argue those exceptions on the theory that this court 
is at liberty to consider the evidence de novo, weigh and balance 
it, and draw such inferences and conclusions as seem proper. 
But this theory overlooks the proper function of an auditor, 
which was correctly appreciated by the court below. The find-
ings should not be set aside unless it is shown that there has 
been an error in law or a conclusion of fact unwarranted by the 
evidence. It is enough to say that there was evidence which 
supported the findings of fact of the auditor and his assessment 
of damages. Nor does it appear that the auditor committe 
any error of law. His report shows the following facts, brie y 
stated: It was the habit of Mrs. Munn to occupy her house 
during the late autumn, the winter and the early spring, an 
to live elsewhere during the remainder of the year. This was 
the common season of occupancy in Washington of houses o 
this character. She intended to occupy her house during t e 
season of 1902 and 1903, but was prevented from doing so by. 
the wrongful use of the restraining order. The addition whic , 
if the work had not been stopped, would have been complete 
by November 1, was not completed until April, and could no 
have been completed, if reasonable speed had been used, be ore 
March. In the meantime the house, some of whose ex^10.r 
walls had been removed, was practically uninhabitable. e 
ter could doubtless have been found in some of the rooD^ 
which could have been closed and warmed. But the owne^ 
was entitled to a house which could be occupied as a who e an 
was available for use as a home for herself and her am* 
This was denied to her by the defendants’ wrongful act.
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think that the auditor correctly adopted as the measure of 
damages the value of the use of the property for the period 
and season during which she was thus deprived of it as the direct 
result of the restraining order which, in another proceeding, 
has been found to have been wrongfully and inequitably sued 
out. The decree of the court below is

Affirmed.

ASBELL v. STATE OF KANSAS.

ERROR TO THE SUPREME COURT OF THE STATE OF KANSAS.

No. 166. Submitted March 6, 1908.—Decided March 23, 1908.

While the State may not legislate for the direct control of interstate com-
merce, a proper police regulation which does not conflict with congres-
sional legislation on the subject involved is not necessarily unconstitu-
tional because it may have an indirect effect upon interstate commerce.

Until Congress acts on the subject a State may, in the exercise of its police 
power, enact laws for the inspection of cattle coming from other States. 
Reid v. Colorado, 187 U. S. 137.

Congress has not enacted any legislation destroying the right of a State to 
provide for the inspection of cattle and prohibiting the bringing within 
its borders of diseased cattle not inspected and passed as healthy either 
by the proper state or national officials.

A State may not under pretense of protecting the public health exclude the 
products or merchandise of other States, and .this court will determine 
for itself whether it is a genuine exercise of the police power or really and 
substantially a regulation of interstate commerce.

Section 27 of Chap. 495 of the laws of Kansas of 1905, prohibiting the trans- 
, portation of cattle from any point south of the State into the State except 

for immediate slaughter which have not been passed as healthy by the 
proper state officials or by the National Bureau of Animal Industry is a 
proper police regulation within the power of the State, is not in conflict 
with the act of February 2,1903, 32 Stat. 791, or the act of March 3,1905, 
33 Stat. 1204, in regard to inspection of cattle, and is not unconstitu-
tional as a direct regulation of interstate commerce.

60 Kansas, 51, affirmed.

The  facts are stated in the opinion.

Mr. Archie D. Neale and Mr. Nelson Case for plaintiff in error: 
A statute which prohibits the bringing of cattle into the State 
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without having them first inspected, regardless of whether such 
cattle are infected or are perfectly healthy, is not a proper 
exercise of the police power.

This statute not only interferes with interstate commerce, 
but also conflicts with the United States statute and the rules 
and regulations of the Department of Agriculture. In cases of 
this kind where Congress has legislated on the subject such legis-
lation is exclusive on that subject.

The Secretary of Agriculture has the power and authority, 
under the Federal statute, to promulgate rules and regulations 
for the transportation of cattle, and he does so, but the State 
of Kansas steps in and nullifies his orders by the passage of the 
statute under consideration, or rather attempts to do so. A 
statute attempting such a thing is unconstitutional and void.

Commodities which may lawfully become the subject of 
purchase, sale or exchange are articles of interstate commerce, 
within the protection of the commerce clause of the Consti-
tution. Leisy v. Hardin, 135 U. S. 100; Scholleriberger v. Penn-
sylvania, 171 U. S. 1; In re Ware, 53 Fed. Rep. 783; Donald v. 
Scott, 74 Fed. Rep. 859; Sawrie v. Tennessee, 82 Fed. Rep. 615; 
In fe Schietlin, 94 Fed. Rep. 272; Bennett v. American Express 
Co., 83 Maine, 236; Bollock v. State, 73 Maryland, 1; S. C., 23 
Am. St. Rep. 559.

A State has not the power to prevent the importation of law-
ful subjects of commerce. Cases supra and Lyng v. Michigan, 
135 U. S. 161; Hannibal &c. Ry. Co. v. Husen, 95 U. S. 465; 
Bowman v. Chicago &c. Ry. Co., 125 U. S. 489.

In this case defendant brought the cattle in question from 
the Indian Territory (now Oklahoma) into Kansas and pro-
ceeded with them to the railroad and shipped them to Missouri. 
He was engaged in interstate commerce, and was in possession 
of a lawful subject of interstate commerce. State v. Duckworth, 
51 Pac. Rep. (Idaho) 456.

If the animals with which defendant was charged with bring-
ing into the State were not diseased, they were lawful subjects 
of commerce. It was not charged that they were diseased, the 
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trial court charged the jury that it made no difference whether 
they were or were not diseased, and the Supreme Court of 
Kansas agreed with the trial court. Whether an article is or 
is not a subject of lawful interstate commerce depends upon 
the intrinsic state or condition of the article, and not upon a 
mere declaration of a state legislature. In re Rahrer, 140 U. S. 
545.

This statute being a regulation of commerce under the guise 
of an inspection law, cannot be upheld, but must be condemned. 
State of Minnesota v. Barber, 136 U. S. 313; Brimmer v. Rebman, 
138 U. S. 78; Gulf. C. &. S. F. Ry. Co. v. Hefley & Lewis, 158 
U. S. 99, 105.

Mr. E. L. Burton, Mr. C. E. Pile and Mr. W. B. Glasse for 
defendant in error:

The regulation of the rights and duties of all persons within 
the jurisdiction of a State belongs primarily to such State under 
its reserved power to guard the safety of persons and property 
within its borders, and even where the subject of such regula-
tions is one over which Congress exercises exclusive control, 
any action of the State upon the subject which is not a direct 
interference with rights secured by the Constitution of the 
United States or by some valid act of Congress must be re-
spected until Congress intervenes. Patapsco Guano Co. v. 
Board of Agriculture of North Carolina, 171 U. S. 345; Minnesota 
v. Barber, 136 U. S. 313; M., K. & T. Ry. Co. v. Haber, 169 U. S. 
613; Morgan’s La. & Texas R. R. Co. v. Bd. of Health of La., 118 
U. S. 455, and cases cited. See also Patterson v. Kentucky, 97 
U. S. 5Q1', Kammish v. Ball, 129 U. S. 217, and cases cited.

Mr . Justi ce  Moody  delivered the opinion of the court.

A statute of the State of Kansas makes it a misdemeanor, 
punishable by fine or imprisonment, or both, for any person to 
transport into the State cattle from any point south of the south 
ne of the State, except for immediate slaughter, without hav- 
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lative power which was not withdrawn from it expressly or by 
implication by the scheme of government put into operation 
by the Federal Constitution. It may sometimes happen that a 
law passed in pursuance of the acknowledged power of the 
State will have an indirect effect upon interstate commerce. 
Such a law, though it is essential to its validity that authority 
be found in a governmental power entirely distinct from the 
power to regulate interstate commerce, may reach and indi-
rectly control that subject. It was at an early day observed 
by Chief Justice Marshall that legislation referable to entirely 
different legislative powers might affect the same subject. He 
said in Gibbon v. Ogden, 9 Wheat. 194, 204:

“So, if a State, in passing laws on subjects acknowledged 
to be within its control, and with a view to those subjects shall 
adopt a measure of the same character with one which Congress 
may adopt, it does not derive its authority from the particular 
power which has been granted, but from some other, which 
remains with the State, and may be executed by the same 
means. All experience shows, that the same measures, or 
measures scarcely distinguishable from each other, may flow 
from distinct powers; but this does not prove that the powers 
themselves are identical. Although the means used in their 
execution may sometimes approach each other so nearly as to 
be confounded, there are other situations in which they are 
sufficiently distinct to establish their individuality.

In our complex system, presenting the rare and difficult 
scheme of one general government, whose action extends over 
the whole, but which possesses only certain enumerated powers; 
and of numerous state governments, which retain and exercise 
all powers not delegated to the Union, contests respecting power 
must arise. Were it even otherwise, the measures taken by 
the respective governments to execute their acknowledged 
powers, would often be of the same description, and might, 
sometimes, interfere. This, however, does not prove that the 
one is exercising, or has a right to exercise, the powers of the 
other.” 
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Foreseeing cases where national and state legislation based 
upon different powers might, in their application, be brought 
into conflict, he, in the same case (p. 211), declared that then 
“ the law of the State, though enacted in the exercise of powers 
not controverted, must yield,” a rule which has constantly 
been applied by this court. These general principles control 
the decision of the case at bar. Cattle, while in the course of 
transportation from one State to another, and in that respect 
under the exclusive control of the law of the National Govern-
ment, may at the same time be the conveyance by which dis-
ease is brought within the State to which they are destined, and 
in that respect subject to the power of the State exercised in 
good faith to protect the health of its own animals and its own 
people. In the execution of that power the State may enact 
laws for the inspection of animals coming from other States 
with the purpose of excluding those which are diseased and 
admitting those which are healthy. Reid v. Colorado, 187 U. S. 
137.

The State may not, however, for this purpose exclude all 
animals, whether diseased or not, coming from other States, 
Railroad v. Husen, 95 U. S. 465, nor under the pretense of pro-
tecting the public health, employ inspection laws to exclude 
from its borders the products or merchandise of other States; 
and this court will assume the duty of determining for itself 
whether the statute before it is a genuine exercise of an acknowl-
edged state power, or whether, on the other hand, under the 
guise of an inspection law it is really and substantially a regu-
lation of foreign or interstate commerce which the Constitution 
has conferred exclusively upon the Congress. Minnesota n - 
Barber, 136 U. S. 313; Brimmer v. Rebman, 138 U. S. 78; Patap- 
sco Guano Co. v. North Carolina, 171 U. S. 345. Tested by these 
principles, the statute before us is an inspection law and nothing 
else, it excludes only cattle found to be diseased, and in the 
absence of controlling legislation by Congress it is clearly within 
the authority of the State, even though it may have an inci-
dental and indirect effect upon commerce between the States.
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The cause, however, cannot be disposed of without inquiring 
whether there was at the time of the offense any legislation of 
Congress conflicting with the state law. If such legislation 
were in existence the state law, so far as it affected interstate 
commerce, would be compelled to yield to its superior authority. 
This question was considered and the national legislation care-
fully examined in Reid v. Colorado, supra, and the conclusion 
reached that Congress had not then taken .any action which had 
the effect of destroying the right of the State to act on the sub-
ject. It was there said, p. 148: “ It did not undertake to invest 
any officer or agent of the Department with authority to go into 
a State, and, without its assent, take charge of the work of 
suppressing or extirpating contagious, infectious or communi-
cable diseases there prevailing, and which endangered the health 
of domestic animals. Nor did Congress give the Department 
authority, by its officers or agents, to inspect cattle within the 
limits of a State and give a certificate that should be of superior 
authority in that or other States, or which should entitle the 
owner to carry his cattle into or through another State without 
reference to the reasonable and valid regulations which the 
latter State may have adopted for the protection of its own 
domestic animals. It should never be held that Congress in-
tends to supersede or by its legislation suspend the exercise of 
the police powers of the States, even when it may do so, unless 
its purpose to effect that result is clearly manifested.” There 
has, however, been later national legislation which needs to be 
noticed. Large powers to control the interstate movement 
of cattle liable to be afflicted with a communicable disease have 
been conferred upon the Secretary of Agriculture by the act of 
February 2, 1903, 32 Stat. 791, and the act of March 3, 1905, 
33 Stat. 1204. The provisions of these acts need not be fully 
stated. The only part of them which seems relevant to this 
case and the question under consideration which arises in it is 
contained in the law of 1903. In that law it is enacted that 
when an inspector of the Bureau of Animal Industry has issued 
a certificate that he has inspected cattle or live stock and found 
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them free from infectious, contagious or communicable dis-
ease, “such animals so inspected and certified may be shipped, 
driven, or transported . . . into . . . any State or 
Territory . . . without further inspection or the exaction 
of fees of any kind, except such as may at any time be ordered 
or exacted by the Secretary of Agriculture.” There can be 
no doubt that this is the supreme law, and if the state law con-
flicts with it the state law must yield. But the law of Kansas 
now before us recognizes the supremacy of the national law and 
conforms to it. The state law admits cattle inspected and 
certified by an inspector of the Bureau of Animal Industry of 
the United States, thus avoiding a conflict with the national 
law. Rule 13, issued by the Secretary of Agriculture under the 
authority of the statute, is brought to our attention by the 
plaintiff in error. It is enough to say now that the rule is 
directed to transportation of cattle from quarantined States, 
which is not this case, and that in terms it recognizes restric-
tions imposed by the State of destination. Our attention is 
called to no other provision of national law which conflicts 
with the state law before us, and we have discovered none.

Judgment affirmed.

THOMAS v. STATE OF IOWA.

ERROR TO THE SUPREME COURT OF THE STATE OF IOWA.

No. 533. Argued February 26, 1908.—Decided March 23, 1908.

In order to give this court jurisdiction under § 709, Rev. Stat., to review 
the judgment of a state court, the Federal question must be distinctly 
raised in the state court, and a mere claim, which amounts to no more 
than a vague and inferential suggestion that a right under the Constitu-
tion of the United States had been denied, is not sufficient—and so 
as to an exception taken as to certain parts of the charge to the jury 
because in effect they deprived the accused of his liberty without due 
process of law.
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It is too late to raise the Federal question for the first time in the petition 
for writ of error from this court or in the assignment of errors here.

Writ of error to review 105 N. W. Rep. 1130, dissmissed.

The  facts are stated in the opinion.

Mr. Chester C. Cole and Mr. John T. Mulvaney for plaintiff 
in error:

Federal questions arise upon the decision of the trial court, 
which was affirmed by the Supreme Court of Iowa, whereby 
the plaintiff in error was denied the right of trial by jury, con-
trary to the Fourteenth Amendment to the United States 
Constitution.

The guaranty of “due process of law” embraces a guaranty 
of the right of trial by jury, including the right to have the jury 
find every fact material or necessary to show the guilt and its 
degree of the crime charged against the accused. The crime 
charged against the plaintiff in error by the indictment was 
murder in. the first degree, the penalty for which was more 
severe than for murder in the second degree or manslaughter, 
both of which were also included. The right to have the jury 
ascertain and determine the degree of the crime of which the 
plaintiff in error was guilty, if at all, is clear under the common 
law and the statute alike. The question of this right arose in 
the trial court, in connection with the instructions to the jury, 
and the trial court denied the right. On appeal to the Supreme 
Court of Iowa, the same questions were presented and argued 
and the ruling and judgment of the trial court were affirmed. 
Crowell v. Randall, 10 Pet. 368; Armstrong v. Athens Co., 16 
Pet. 281; Murray v. Charleston, 96 U. S. 750; Roby v. Colehour, 
146 U. S. 153; American Sugar Refining Co. v. Louisiana et al., 
179 U. S. 89; Columbia Water Power Co. v. Columbia Electric 
Street Ry., L. & P. Co., 172 U. S. 475.

The Iowa statute defining murder in the first degree has been 
rendered discriminatory and hence unconstitutional by reason 
of the interpretation and decisions as rendered thereon by the 
Supreme Court of Iowa; by virtue of such interpretation and
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procedure, as based thereon, the plaintiff in error has been 
deprived of a fair and impartial hearing, due process of law and 
the equal protection of the laws as guaranteed by the Constitu-
tion of the United States and the constitution of Iowa.

Mr. Charles W. Lyon, with whom Mr. H. W. Byers, Attorney 
General of the State of Iowa, and Mr. E. B. Evans were on the 
brief, for defendant in error :

The Supreme Court of the United States will not review on 
writ of error the judgment or decree of the highest court of a 
State in respect to the construction of its own constitution and 
laws in a controversy not involving any Federal question, when 
the decision turned upon the construction, not the validity, 
of a state law, and the question of validity was not raised. 
Neither will it inquire into the grounds and reasons upon which 
the Supreme Court of a State proceeded in its construction of 
the statute and constitution of that State. Commercial Bank 
v. Buckingham, 5 How. 317 ; Lloyd v. Matthews, 155 U. S. 226 
at 227; McBride v. Hoey, 11 Pet. 167; Watts v. Washington, 
91 U. S. 586.

The instructions given were warranted by § 4728 of the Code, 
defining murder in the first degree. That being true, whatever 
objection plaintiff in error makes against the instructions would 
necessarily apply to the statute in question. This statute was 
in effect held by the opinion of the Supreme Court of Iowa in 
the case at bar, not to have been in contravention of the pro-
visions of the state constitution.

It is nowhere set out in the bill of exceptions that the charge 
of the court was against and in conflict with the Constitution 
or laws of the United States, and even though such allegation 
did appear in the record in this case, it would not be sufficient 
for the reason that such an allegation would be too indefinite 
to determine what clause in the Constitution, or what law of 
Congress may have been relied upon.

The attention of the court must have been called to the par-
ticular clause or clauses of the Constitution upon which plain-



THOMAS V. IOWA. 261

209 U. S. Opinion of the Court.

tiff in error relied and the right he claimed under it, and the 
question thus presented must have been decided against him. 
Morrison v. Watson, 154 U. S. Ill, 115, and cases there cited.

Mr . Just ice  Moody  delivered the opinion of the court.

This is a writ of error by which it is sought to reexamine a 
judgment of the Supreme Court of the State of Iowa. The 
judgment affirms the conviction of the plaintiff in error of the 
crime of murder in the first degree. The Code of Iowa contains 
the following provisions:

“ (4727) Whoever kills any human being with malice afore-
thought, either express or implied, is guilty of murder.

“ (4728) All murder which is perpetrated by means of poison, 
or lying in wait, or any other kind of willful, deliberate and pre-
meditated killing, or which is committed in the perpetration 
or attempt to perpetrate any arson, rape, robbery, mayhem 
or burglary, is murder in the first degree, and shall be punished 
with death, or imprisonment for life at hard labor in the peni-
tentiary, as determined by the jury, or by the court, if the de-
fendant pleads guilty.

“(4729) Whoever commits murder otherwise than as set 
forth in the preceding section is guilty of murder of the second 
degree, and shall be punished by imprisonment in the peniten-
tiary for life, or for a term of not less than ten years.

(4730) Upon the trial of an indictment for murder, the jury, 
if it finds the defendant guilty, must inquire, and by its verdict 
ascertain and determine the degree; but if the defendant is 
convicted upon a plea of guilty, the Court must, by the exami-
nation of witnesses, determine the degree, and in either case 
must enter judgment and pass sentence accordingly.” Code 
of Iowa, 1897, Title XXIV, ch. 2, §§ 4727-30.

The count of the indictment upon which the verdict was re-
turned alleged that the accused deliberately, premeditatively, 
and with malice aforethought murdered one Mabel Schofield 

y administering poison to her. The judge presiding at the
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trial instructed the jury in substance that if they were satisfied 
that the accused administered poison to Mabel Schofield, un-
lawfully and with bad intent, and that she died from the poison 
thus administered, then they should find him guilty of murder 
in the first degree, although there was no specific intent to kill. 
This instruction was approved by the Supreme Court as a 
correct expression of the law of the State. With that aspect of 
the question we have nothing to do. But it is assigned as error 
and argued here that this instruction in effect withdrew from 
the jury the question of the degree of the murder, and to that 
extent denied the plaintiff in error a trial by jury, and therefore 
denied him due process of law in violation of the Fourteenth 
Amendment to the Constitution of the United States. Without 
intimating that upon this statement any Federal question is 
presented, we must first consider whether the question was 
raised in the court below in such a manner as to give us juris-
diction to consider it. There is nothing in the record to show 
that it was so raised. The plaintiff in error duly and seasonably 
excepted to the instructions complained of, but in no way was 
it then indicated (except as hereafter appears) that he claimed 
that any right under the Federal Constitution was impaired 
by them.

The judgment of the state Supreme Court does not contain 
the slightest allusion to any Federal question.. The chief justice 
of the state Supreme Court, after the final judgment in that 
court, signed a bill of exceptions, which contains the following 
statement:

“Under the rules of practice in the Supreme Court of Iowa 
no assignment of errors is required or allowed; but the questions 
made and discussed by counsel on the hearing in the Supreme 
Court were such as arise upon the record, the exceptions and 
the motion in arrest, and for a new trial, as shown hereinbefore, 
and among them that the Court below erred in giving the jury 
each of the instructions set out in this bill of exceptions, an 
numbered, respectively, Two, Three, Four, Five and Six an 
Fourteen, and that by said instructions the said District Court 
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of Iowa in and for Polk County denied to this plaintiff in error 
the right of trial by jury, in that the Court, by said instructions, 
determined the degree of the crime of murder of which the jury 
should find the defendant guilty, if at all, whereas, by the com-
mon law and by the express statute of Iowa, the degree of the 
offense is a matter for the jury to determine, thereby in effect 
deprived the plaintiff in error of his liberty without due process 
of law.

“That upon the trial and hearing of the case in the Supreme 
Court of Iowa the parties, respectively, to wit, The State of 
Iowa, and also the defendant and appellant, Charles Thomas, 
by their respective counsel, submitted arguments, both in print 
and orally, wherein they discussed the question aforesaid, and 
all others arising upon the record.”

The Federal question, if it can be found in the record at all, 
must be found in this statement. It is too late to raise it for 
the first time in the petition for writ of error from this court or 
in the assignments of error here. Haire v. Rice, 204 U. S. 291. 
All that appears in the statement is that exceptions were taken 
to certain parts of the charge to the jury, because they “in 
effect deprived the plaintiff in error of his liberty without due 
process of law”; and that the question thus raised was discussed 
before the Supreme Court of the State. But something more 
than this vague and inferential suggestion of a right under the 
Constitution of the United States must be presented to the 
state courts to give us the limited authority to review their 
judgments, which exists under the Constitution and is regu-
lated by § 709 of the Revised Statutes. A mere claim in the 
court below, that there has been a denial of due process of law, 
does not of itself raise a Federal question with sufficient dis-
tinctness to give us jurisdiction to consider whether there has 
been a violation of the Fourteenth Amendment of the Consti-
tution. See Clarke v. McDade, 165 U. S. 168, 172; Miller v. 
Cornwall Railroad Company, 168 U. S. 131, 134; Harding v. 
Illinois, 196 U. S. 78, 88.

Writ of error dismissed.
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LIPPHARD v. HUMPHREY.

ERROR TO AND APPEAL FROM THE COURT OF APPEALS OF THE

DISTRICT OF COLUMBIA.

No. 188. Argued March 20, 1908.—Decided April 6, 1908.

Inability to read does not create a presumption that a testator does not 
know the contents of a paper declared by him to be his last will and duly 
executed as such.

There is a presumption that the testator does know the contents of a will 
properly executed, which, while not conclusive, must prevail in the absence 
of proof of fraud, undue influence or want of testamentary capacity, even 
where testator’s inability to read is proved.

In the absence of proof of want of testamentary capacity at the date of the 
will, declarations of the testator as to the contents thereof are inadmissible 
to prove lack of knowledge of such contents.

28 App. D. C. 355, affirmed.

Lora ine  Lipp ha rd , of the District of Columbia, died Decem-
ber 9, 1903, leaving a paper writing purporting to be her last 
will and testament, bearing date April 27, 1898, duly attested 
by three witnesses, and naming Rev. Mr. Meador as executor.

Decedent left surviving her as her next of kin and sole heirs 
at law her husband, Adolph F. Lipphard, Sr.; three sons, named 
John, William A. and Adolph F. Lipphard, Jr.; two daughters, 
named Sophia L. Hellen, born Lipphard, and Capitola L. An-
derson, born Lipphard; sixteen grandchildren, four of whom 
were infants under the age of 21 years. All the other of her 
heirs and next of kin were of lawful age.

Decedent’s property consisted of a small quantity of personal 
property valued at $350 and some real estate valued at $10,000.

The husband, Adolph F. Lipphard, Sr., and two of the sons, 
William A. and Adolph F. Lipphard, Jr., filed a caveat to the 
probate of the will. All of the other next of kin and heirs at 
law became parties in one way or another. Before the issues 
were framed on the caveat the Rev. Mr. Meador departed this 
life. Thereupon decedent’s daughters, Capitola L. Anderson
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and Sophia L. Hellen, beneficiaries under the writing, peti-
tioned the court for leave to propound said paper writing as 
and for the last will of decedent, and an order was passed by 
the court below authorizing this to be done. Thereafter a de-
cree was passed framing issues upon the caveat to be tried by 
a jury. The issues were five in number and were as follows:

“1. Was the paper writing dated April 27,1898, the last will 
and testament of said Loraine Lipphard?

“2. Was the said writing executed and attested in due form, 
as required by law?

“3. At the time of the execution of said paper writing, was 
the said Loraine Lipphard of sound and disposing mind and 
capable of making a valid deed or contract?

“4. Was said writing procured by fraud or undue influence, 
practiced upon her by any person or persons?

“5. Was the signature of the said Loraine Lipphard procured 
by force exercised upon her by any person or persons?”

Barnard, J., presiding at the trial of the issues, directed the 
jury to find the third, fourth and fifth issues in favor of the ca- 
veatees, on the ground that the evidence was insufficient to 
warrant the jury in finding a verdict thereon in favor of the 
caveators. The first and second issues were submitted to the 
jury with instructions by the court to the effect that unless 
the jury believed that the contents of the paper were known 
to testatrix at the time of execution, they should find for the 
caveators. If, however, they should find from the evidence 
that testatrix did know the contents of the paper and did sign 
the same by her mark in the presence of witnesses, who signed 
the same as witnesses in her presence, the verdict should be in 
favor of the caveatees. The jury found the issues in favor of 
the caveatees, and the will was accordingly admitted to probate 
and record May 3,1906.

From this decree the caveators appealed to the Court of 
Appeals of the District of Columbia, which affirmed the decree 
of the Supreme Court of the District (28 App. D. C. 355), and 
thereupon the case was brought to this court.
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The paper writing in controversy was witnessed by three 
credible witnesses, all of whom testified as witnesses for the 
caveatees. From their testimony it appeared that on the 
twenty-seventh day of April, 1898, Mrs. Loraine Lipphard 
brought the writing to the office of Miss Parker, one of the at-
testing witnesses, with whom she had long been acquainted, 
and told her that it was her last will and testament, and that 
she wanted it attested by three witnesses. Two other witnesses 
with whom she was also acquainted, one of them for forty 
years, were procured, and all three being present, testatrix 
declared the paper writing to be her will and signed it by her 
mark thereto in the presence of all the witnesses, and they 
signed their names thereto as attesting witnesses in her pres-
ence. The testatrix was at the time of sound mind and capable 
of making a valid deed or will. The will was not read in the 
presence of the witnesses, and after the testatrix had sub-
scribed her “mark” and the will had been witnessed, it was 
handed to her and she took it away with her. After Mrs. 
Lipphard’s death the will was produced by Rev. Mr. Meador 
and given by him to an attorney, who lodged it in the office of 
the register of wills.

Evidence was adduced on the trial on behalf of the caveators 
that Mrs. Lipphard could not read or write,' that she was a 
licensed midwife and had a great number of cases; that the 
title to the real estate devised by the will was originally in her 
husband; that in March, 1857, he put a trust on the property, 
and it was subsequently sold thereunder; that he afterward 
took title to the property and again it was sold, and then the 
title was taken in the wife’s name. The husband’s testimony 
tended to show that he was improvident. Testatrix was an 
energetic woman and a good wife. Part of the property when 
purchased was vacant land. In 1894 this land was improved 
by two houses. Testatrix made the contract for the erection 
of these houses and attended to the building of the same. The 
husband and wife had lived happily together for sixty-five 
years.



LIPPHARD v. HUMPHREY. 267

209 U. S. Argument for Plaintiffs in Error and Appellants.

The will devised and bequeathed the entire estate of the 
testatrix to the Rev. Chastain C. Meador in trust: (1) To pay 
all funeral expenses and debts; (2) For the use of her husband, 
Adolph F. Lipphard, during his life; (3) To pay the expenses of 
said husband’s last illness and funeral; (4) Upon the death of 
the husband to divide the same among children named, accord-
ing to the directions therein contained; the trustee also being 
appointed executor. The real estate consisted of three lots, 
two of which were specifically devised to the two daughters.

Mr. Chapin Brown, with whom Mr. Charles H. Bauman and 
Mr. J. P. Earnest were on the brief, for plaintiffs in error and 
appellants:

When once the foundation has been laid by proving that the 
alleged testator was illiterate, and could not read or write or sign 
his name, or that it was doubtful from any other cause whether 
he knew the contents of the will, the declarations of the alleged 
testator are admissible in evidence to show whether he knew or 
did not know, the contents and provisions of the alleged will. 
Harleston v. Corbett, 12 Rich. (S. C.) 604; Watterson v. Watter-
son, 38 Tennessee (1 Head), 1; Cox v. Cox, 4 Sneed (Tenn.), 81; 
Rollwagen v. Rollwagen, 63 N. Y. 504; Selden v. Myers, 20 How. 
506; Adams v. Norris, 23 How. 353; Jarman on Wills, 6th ed., 
Vol. 1, p. 47; Underhill on the Law of Wills, Vol. 1, p. 201.

The evidence which the caveators offered to produce tend-
ing to show that the alleged testatrix did not know the con-
tents of the instrument alleged to be her will, is competent and 
should have been admitted. Waterman v. Whitney, 11 N. Y. 
157; Barbour v. Moore, 4 App. D. C. 535; Olmstead v. Webb, 
5 App. D. C. 30; Adams v. Norris, 23 How. 353; Thompson v. 
Updegraff, 3 W. Va. 629 (cited in the Holt case)', Couch v. 
Eastman, 27 W. Va. 796 (cited in the Holt case)', Cranmer v. 
Anderson, 11 W. Va. 582; Jarretts v. Jarretts, 11 W. Va. 584; 
Mathews v. Warner, 4 Ves. 186; Pemberton v. Pemberton, 13 
Ves. 290; Norris v. Sheppard, 20 Pa. St. 275; Neel v. Potter, 
40 Pa. St. 283; Storrett v. Douglass, 2 Yeates, 46; Trumbull v. 
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Gibbons, 2 Zab. 140; Crispell v. Dubois, 4 Barb. 399; Stewart’s 
Exr’s v. Lispenard, 26 Wend. 261; Throckmorton v. Holt, 180 
U. S. 552, discussed and distinguished from the case at bar.

Mr. B. F. Leighton and Mr. C. Clinton James for defendants 
in error and appellees.

Mr . Chief  Just ice  Full er , after making the foregoing 
statement, delivered the opinion of the court.

The contention of appellant is that as testatrix could not 
read, and as the will was not read to her at the time of its 
execution, it was therefore to be presumed that she did not 
know the contents of the will when she executed it, or that 
the jury ought not to have been allowed to presume from the 
evidence produced before them that the testatrix had knowl-
edge of the contents of the will.

Mrs. Lipphard brought the will with her to the office of one 
of the attesting witnesses for the purpose of execution, and 
after its execution took it away with her, and at her death it 
appeared in the possession of the Rev. Mr. Meador, the execu-
tor named therein, and by whom it was propounded for pro-
bate and record. She declared to the witnesses that it was her 
will, and requested them to attest it as such; and its provisions 
were reasonable and natural. She was shown to be a woman 
of intelligence and business capacity; she was in bodily and 
mental health and vigor when the instrument was executed; 
and there was no suggestion of fraud or undue influence in 
the case.

In these circumstances the jury properly concluded that 
the testatrix knew the contents of the will at the time of its 
execution, and the court might well have directed such find-
ing, unless the bare fact of the inability of testatrix to rea 
raised a legal presumption that she did not possess that knowl-
edge, and the absence of the reading of the will to her at that 
time was fatal. But we know of no such presumption as mat-
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ter of law, and on the contrary, the presumption where a will 
is properly signed and executed is that the testator knows 
the contents. Where there is evidence of the practice of fraud 
or of undue influence, affirmative proof of knowledge of the 
contents may be necessary, but not so in any other case, 
simply because of a presumption arising from inability to read. 
Taylor v. Creswell, 45 Maryland, 422, 431; Vernon v. Kirk, 
30 Pa. St. 224; King v. Kinsey, 74 N. C. 261; Hoshauer v. 
Hoshauer, 26 Pa. St. 404; Clifton v. Murray, 7 Georgia, 565; 
Doran v. Mullen, 78 Illinois, 342; Walton v. Kendick, 122 
Missouri, 504; Nickerson v. Buck, 12 Cush. 341; Guthrie v. 
Price, 23 Arkansas, 407.

In the latter case testatrix’s name was subscribed to the 
will, and between her Christian and surname was her mark 
in the form of a cross. The attesting witnesses signed the will 
at her request, in her presence, and in the presence of each 
other. She produced the paper writing for them to attest and 
declared that it was her will, and that she desired them to 
witness it as such. She did not write her name, but made her 
mark to the paper. It was not shown who did write her name 
to the will. It was not written by either of the witnesses, nor 
in their presence. Testatrix could not read, and the will was 
not read to her in the presence of or to the knowledge of the 
witnesses. The trial court instructed the jury, in effect, that 
notwithstanding the will was executed in accordance with the 
formalities prescribed by the statute, yet it being shown that 
the testatrix could not read, the will was invalid, unless it was 
proved that it was read to her and that she was informed as 
to its contents. After a review of the authorities, the Supreme 
Court of Arkansas held such instruction to be erroneous, and 
Chief Justice English, in the concluding part of his opinion, 
said:

‘It was proven that she could not read, and it was not 
shown that the will was read to her at the time it was executed, 
but it may have been before. She produced the will herself, 

eclared it to be her will, asked the witnesses to attest it as
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such, signed it by making her mark. She was a woman of 
good sense, particular about her business transactions, and 
manifested her usual soundness of mind at the time. It is 
not shown that she was laboring under any feebleness of mind 
from disease, or approaching dissolution. The provisions of 
her will appear to be reasonable. It is not shown that any 
imposition was practiced upon her, or that her sons had any 
agency in the preparation of the will. It was erroneous for 
the court to tell the jury as a matter of law that it being shown 
that she could not read, it was necessary to prove that the 
will was read to her. They had the right to infer, from all of 
the circumstances, that she knew the contents of the will, 
though, as shown by the authorities above quoted, in deter-
mining whether there was fraud or imposition in the execution 
of the will, the fact that she could not read, and that the will 
was not read to her, at the time she signed it, were circum-
stances to be considered by the jury.”

True, the presumption that a party signing a will by mark, 
or otherwise, knows its contents, is not a conclusive presump-
tion, but it must prevail in the absence of proof of fraud, un-
due influence, or want of testamentary capacity attending the 
execution of the will. In the present case there was no at-
tempt to show that the testatrix was not capable of making a 
valid deed or contract at the date of making the will; on the 
contrary, the evidence showed that she was a woman of energy, 
capacity and intelligence. Nor was any proof offered of fraud 
or undue influence in the production of the will. Mrs. Lipp- 
hard brought the will, as we have said, to Miss Parker’s office 
for the purpose of having it executed; she declared to the at-
testing witnesses the paper to which she made her mark to be 
her last will and testament. She was a person of sound mind 
at the date of the will, and it was executed and attested m 
the manner required by statute.

It is obvious that the verdict of the jury ought not to be 
disturbed and a new trial allowed, unless some reversible error 
was committed in the course of the trial, and appellants insist
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that such error existed in the exclusion of evidence of declara-
tions alleged to have been made by the testatrix prior and 
subsequent to the date of her will as to how she intended to 
dispose, or had disposed, of her property.

Decedent’s husband testified that his wife talked to him 
often, prior to the date of the will, as to what she intended to 
do with her property after her death, and that they talked 
the matter over after the date of the will. He was asked what 
she said, but objection to the question was sustained. Appel-
lants did not state what they expected to prove by the hus-
band.

Albert R. Humphrey, another witness, testified that he had 
a conversation with Mrs. Lipphard about two years before 
she died. He was asked the following questions:

“ Did she tell you how she had left her property, or how she 
was going to leave it? A. Yes, sir.

“What did she say to you in reference to that matter?”
To which caveatees objected, and the court sustained the 

objection. Counsel for appellants stated that he desired to 
show by this witness that testatrix denied leaving the prop-
erty as mentioned in the will, this being more than three years 
after the will was executed.

William A. Lipphard, one of the caveatees, was asked a 
similar question, and, upon objection, the court made a like 
ruling, excluding the evidence. He said that he had a con-
versation with her in reference to her will just before her death; 
that she told him how she had left her property.

Mrs. Sarah Lipphard, the wife of one of the caveatees, testi-
fied that eight or ten weeks before decedent died she asked her 
if she had made a will, and then she was asked the following 
question:

“What did she say in reference to what was in her will and 
what she had done with her property, if anything?”

On objection by the caveatees the evidence was excluded. 
Counsel for caveators stated to the court that he desired to 
show by this witness that testatrix had denied to the witness 
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that she had left her property as and in the manner stated in 
the will.

Appellants’ brief asserts that the offer was made in support 
of the issue of want of mental capacity in the testatrix at the 
time she made her will.

In Stevens v. Vancleve, 4 Wash. C. C. 262, 265; £. C., 23 Fed. 
Cases, 35, Mr. Justice Washington said that declarations of a 
deceased, prior or subsequent to the execution of a will, were 
nothing more than hearsay, and that there was nothing more 
dangerous than their admission, either to control the construc-
tion of the instrument or to support or destroy its validity.

In Throckmorton v. Holt, 180 U. S. 573, Mr. Justice Peckham, 
speaking for the court, expressed the opinion, after much 
consideration, that the principles upon which our law of evi-
dence is founded necessitated the exclusion of such evidence, 
both before and after the execution, saying:

“The declarations are purely hearsay, being merely un-
sworn declarations, and when no part of the res gestce are not 
within any of the recognized exceptions admitting evidence 
of that kind.

“Although in some of the cases the remark is made that 
declarations are admissible which tend to show the state of 
the affections of the deceased as a mental condition, yet they 
are generally stated in cases where the mental capacity of the 
deceased is the subject of the inquiry, and in those cases his 
declarations on that subject are just as likely to aid in answer-
ing the question as to mental capacity as those upon any other 
subject. But if the matter in issue be not the mental capacity 
of the deceased, then such unsworn declarations, as indicative 
of the state of his affections, are no more admissible than 
would be his unsworn declarations as to any other fact.

* ****** *
“When such an issue (one of mental capacity) is made it 

is one which relates to a state of mind which was involuntary, 
and over which the deceased had not the control of the sane 
individual, and his declarations are admitted, not as any evi-
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dence of their truth, but only because he made them, and that 
is an original fact from which, among others, light is sought 
to be reflected upon the main issue of testamentary capacity.

"It is quite apparent, therefore, that declarations of the 
deceased are properly received upon the question of a state 
of mind, whether mentally strong and capable, or weak and 
incapable, and that from all the testimony, including his dec-
larations, his mental capacity can probably be determined 
with considerable accuracy.”

And see In re Kennedy, 167 N. Y. 163, 176. In Shailer v. 
Bumstead, 99 Massachusetts, 123, it was ruled:

“Where a foundation is laid by evidence tending to show a 
previous state of mind, and its continued existence past the 
time of the execution of the will is attempted to be proved by 
subsequent conduct and declarations, such declarations are 
admissible, provided they are significant of a condition suffi-
ciently permanent, and are made so near the time as to afford 
a reasonable inference that such was the state at the time in 
question.”

In the present case no foundation was laid for the admission 
of this evidence. Not a syllable of testimony was adduced 
by appellants to show want of testamentary capacity at the 
date of the will. For aught the record shows, she retained 
her mental powers up to the time of her death, which took 
place five years and eight months after making her will.

As we have said, appellants did not state what they ex-
pected to prove by decedent’s husband, nor what they ex-
pected to prove by the evidence of William A. Lipphard. This 
witness testified on cross-examination that he did not know 
his mother had made a will until after her death. In his di-
rect examination he stated that she told him, in a conversa-
tion had with her a week before she died, how she had disposed 
of her property by her will.

And so the offer to prove by Albert R. Humphrey, that 
the testatrix two years prior to her death, and more than 

vo l . ccix—18 
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three years after the execution of the will, denied giving her 
property as provided by her will, or the similar offer made 
with respect to the witness Mrs. Sarah Lipphard, wife of Adolph 
Lipphard, as to alleged conversations with decedent eight or 
ten weeks before her death, were at a period too remote to 
throw any light upon the mental condition of the testatrix 
at the time the will was made.

There was no evidence whatever of mental incapacity and 
this particular evidence was too remote to justify any reason-
able inference to that effect, and if there was no lack of mental 
capacity, then this evidence would have no tendency to show 
that she did not have knowledge of the contents of the will 
when she executed it and declared it to be her last will and 
testament. Because she may have resisted importunity for 
information in respect to what she had done, three years after 
she had made her will, it does not follow that she did not know 
the contents of the will when she made it. There must be 
some other proof, some suspicious circumstances, some evi-
dence of fraud or undue influence before evidence of conversa-
tions years after the execution of the will should be admitted 
to show that she did not know what she was doing when she 
made it.

Decree affirmed.
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OKLAHOMA.
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Defendant who introduces testimony after the demurrer to plaintiff’s evi-
dence has been overruled waives any error to the ruling.

Where the cause of action is against the members of a copartnership who 
afterwards incorporate their business, themselves taking practically all 
the stock and continuing without changing their relations with employés, 
the fact that the suit is commenced against the corporation was held under 
the circumstances of this case, and in view of the fact that no testimony 
was offered, to be within the provisions of the Oklahoma statute, 146, art. 
8, c. 66, Wilson’s Ann. Stat., requiring the court to disregard, and not 
reverse for, defects of pleading or proceedings not affecting the substan-
tial rights of the parties.

Where several instructions are asked and refused, exceptions must be taken 
separately and not as an entirety.

One employed as a fireman on an engine of a construction train held, under 
the circumstances of this case, not to be the fellow-servant of the foreman 
of the gang constructing the bridge which fell and caused the accident.

It is the duty of the employer to provide a suitable and safe place for the 
employés to work and they are not charged with any responsibility in 
regard thereto, and while the employer is relieved if he does everything 
that prudence requires in that respect, it is largely a question of fact and 
this court will not, in the absence of convincing testimony, set aside the 
verdict of a jury approved as was the verdict in this case by the trial and 
Supreme courts of the Territory, especially where the accident was the 
result of recurring conditions.

A fireman, who, under the circumstances of this case, remains at his regular 
post where his ordinary duty calls him, is not guilty of contributory neg-
ligence because he does not avail himself of permission to occupy a different 
and, perhaps, safer place.

17 Oklahoma, 355, affirmed.

On  June 9, 1902, Wilson, the defendant in error, was in-
jured by the giving way of a railroad bridge across the Cana-
dian River in the Territory of Oklahoma. The bridge was on 
a new line of railroad, which was being constructed from Ok-
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lahoma City to Quanah, Texas. The petition, filed October 18, 
1902, in the District Court of the Third Judicial District, sit-
ting in and for the county of Oklahoma, charged that the 
defendant, now plaintiff in error, was a subcontractor and 
constructing a portion of the railroad, including therein the 
crossing of the Canadian River; that Wilson was a locomotive 
fireman employed by the defendant. The circumstances of the 
injury were stated in the petition and negligence on the part 
of the defendant was averred. A trial resulted in a verdict 
and judgment in favor of the plaintiff for $5,500. This judg-
ment was affirmed by the Supreme Court of the Territory 
(17 Oklahoma, 355), and thence brought here by writ of error.

Mr. Arthur G. Moseley, with whom Mr. Louis B. Eppstein 
was on the brief, for plaintiff in error.

Mr. James R. Keaton, with whom Mr. John W. Shartel, 
Mr. Frank Wells and Mr. John H. Wright were on the brief, 
for defendant in error.

Mr . Jus tice  Brew er , after making the foregoing state-
ment, delivered the opinion of the court.

When the plaintiff rested the court overruled a demurrer 
to the evidence. This ruling, however, cannot avail the de-
fendant, whatever the defects then in the case, for thereafter 
it proceeded to introduce testimony in its own behalf, and 
this waived any supposed error. Accident Insurance Company 
v. Crandal, 120 U. S. 529, 530; Robertson v. Perkins, 129 U. S. 
233, 236; Bogk v. Gassert, 149 U. S. 17, 23; Campbell v. Haver-
hill, 155 U. S. 610.

The petition averred that one Pratt was defendant’s super-
intendent of construction and one Fallahey foreman of the 
gang engaged in work on the bridge, and that the plaintiff was 
employed by the defendant through its general superintend-
ent. The answer, in addition to certain special defenses, was
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an unverified general denial, and the court held that under 
the pleadings the defendant was estopped from showing that 
the foreman of the bridge gang and the superintendent of 
construction were not in its employ. This ruling was based 
upon par. 3986 of the Oklahoma General Statutes of 1893, c. 66, 
§ 108, which provides that “ in all actions allegations . . . 
of any appointment or authority . . . shall be taken as 
true unless the denial of the same be verified by the affidavit 
of the party, his agent or attorney.” Defendant also sought 
to prove that plaintiff was not in its employ; that it in fact 
did not exist at the time of the accident; that the contract for 
the construction work was taken by a partnership, McCabe & 
Steen. The answer of defendant alleged that the injury to 
plaintiff “was due to one of the risks assumed by the plaintiff 
in his contract of employment with this defendant.”

The general denial in the answer as originally filed was in 
terms of “the allegations contained in the petition in manner 
and form as therein set forth.” During the progress of the 
trial the defendant asked leave to amend by striking out the 
words “in manner and form as therein set forth,” to which 
application the plaintiff objected, saying:

“As far as the general denial being sufficient to permit the 
defendant, admitting that it is the proper defendant, to raise 
further issues as far as it not being guilty of any negligence, 
admitting that it was the defendant and was doing the con-
tracting work there, why we don’t care anything about it; 
but we do object to their being permitted to amend their 
answer in any way so as to raise the issue that this defendant 
is not the defendant with whom the plaintiff contracted and 
who was doing this work.”

The court thereupon announced its decision to neither per-
mit nor deny the defendant leave to amend at that time, 
saying;

The Cour t : We will go ahead now and treat this answer 
as a general denial at this time, and will reserve my ruling on 
your motion until I see further; I will fix the terms later.”
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Thereafter the question came up again, and the record 
shows these facts:

“The Cour t : The defendant will be permitted to amend 
the general denial by striking out those words (the words here-
tofore referred to) by the payment of half of the costs of court 
to this date, except the witnesses of the plaintiff—the fees; 
that is, provided, however, that if a continuance by reason 
of this amendment is taken by the plaintiff, the defendant shall 
be taxed with all the costs, unless the court should continue 
it on account of some showing made by the plaintiff, then of 
course the costs occasioned by the amendment would follow.

“Mr. Keato n : Counsel for plaintiff.here states that if it is 
permitted to show by testimony that the McCabe & Steen 
Construction Company were not building this road and not 
building the bridge, then the plaintiff will have to make a 
showing and ask for a continuance of the case in order to re-
form the pleadings.

“Mr. Mose ley : Well, we have not offered that testimony 
yet.

“The Cour t : You  gentlemen have heard my statement that 
if a continuance should be made necessary, then all the costs 
will follow.

“Whereupon the defendant amends its answer by striking 
out certain words, the same being ‘in manner and form as 
therein set forth,’ which appeared between the word ‘petition 
and the word ‘ and ’ in the third line of first paragraph of said 
answer.”

It will be observed that counsel for the plaintiff stated that 
he had not yet offered testimony to show that the McCabe & 
Steen Construction Company was not building the road and 
the bridge, and the record shows that thereafter there was no 
testimony in any form offered to establish that fact. Now 
whatever might have been competent testimony under the 
answer as amended, it appears by the statement of counsel 
that no testimony respecting the matter had been offered, and 
the record shows that none was thereafter offered. It nius
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be stated, however, that prior to the ruling just quoted it had 
been shown that within six weeks after the injury, and while 
the work of construction was still in progress, the partnership 
conveyed all its interest to the corporation, the two members 
of the partnership of McCabe & Steen taking 96 per cent of 
the corporate stock. This transfer was of so little significance 
that it was unknown to its counsel at the time he filed the 
answer, and from his statement he evidently did not care to 
press any defense on that ground. The Oklahoma statute 
provides: “The court, in every stage of action, must disregard 
any error or defect in the pleadings or proceedings which 
does not affect the substantial rights of the adverse party; and 
no judgment shall be reversed or affected by reason of such 
error or defect.” Section 146, art. 8, c. 66, Wilson’s Ann. Stat.

With reference to these several matters thus grouped to-
gether we are of opinion that the Oklahoma statute we have 
just quoted sufficiently answers any claim of error. The liti-
gation proceeded upon the theory that the corporation was 
the real party in interest, and while the partnership and the 
corporation were not identical, yet the partners were substan-
tially the corporation, and the change in organization did not 
materially affect the rights of the plaintiff. Evidently, for 
business convenience, the partners concluded to organize as a 
corporation, and yet they took the bulk of the stock in their 
own names; They were practically the owners, and it does 
not appear that there was any change in the manner of doing 
business or in the relations of the employer to the employés. 
To hold, especially after this admission of counsel and his 
failure to offer any further testimony on the subject, that the 
substantial rights of the plaintiff were affected by any of these 
matters would be sacrificing substance to form. The objec-
tions were properly disregarded by the Oklahoma courts, both 
trial and supreme.

While the defendant asked several instructions the excep-
tion taken was not to the ruling on each instruction separately, 
ut to them as an entirety. This plainly was insufficient. 
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Fullenwider v. Ewing, 25 Kansas, 69; Bailey v. Dodge, 28 
Kansas, 72; Fleming v. Latham, 48 Kansas, 773.

There remain for consideration these matters: one, the con-
tention that the plaintiff was a fellow-servant with the foreman 
of the gang at work on the bridge and the superintendent of 
construction; another, the question of negligence on the part 
of the defendant; and a third, contributory negligence. With 
reference to the first, it must be borne in mind that the plain-
tiff was a fireman employed on a locomotive, and his work 
was in a separate department from that of the employés en-
gaged in the construction of the bridge. This is not a case for 
the application of the doctrine of fellow-servant. It would be 
carrying that doctrine too far to hold that one employed as a 
fireman and engaged in the movement of a train was a fellow-
servant with the superintendent of construction and the fore-
man of a bridge gang, both of whom were present and engaged 
in supervising and directing the work on the bridge. These 
latter employés represented the principal in an entirely dif-
ferent line of employment from that in which the plaintiff 
was engaged, were discharging a positive duty of the master 
to provide a safe and suitable place and structures in and 
upon which its employés were to do their work—Union Pacific 
Railway Co. v. O’Brien, 161 U. S. 451, and cases cited in the 
opinion—and in discharging that positive duty they and not 
he were the representatives of the defendant. Their action, 
so far as that work was concerned, was the action of the de-
fendant.

With reference to the second question, that of negligence on 
the part of the defendant, it must be premised that this is 
largely a question of fact, and a question of fact is submitted 
to the decision of a jury. Notwithstanding the able argument 
of counsel for defendant in endeavoring to show that the de-
fendant did everything that prudence required for the purpose 
of making the bridge safe, we are not satisfied that the testi-
mony is so convincing in this respect as to justify us in setting 
aside the verdict of the jury, approved as it was by the trial
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and Supreme Courts of Oklahoma. There is, of course, resting 
upon the employer the duty of providing a suitable and safe 
place and structures in and upon which its employés are called 
to do their work, and this plaintiff was charged with no duty 
in respect thereto.

A full statement of the testimony would unnecessarily pro-
long this opinion, and a brief outline must suffice. The bridge 
was a pile bridge, the piles having been, as claimed, driven 
down to solid rock. This rock substratum sloped from the 
north to the south side of the river, the first bent striking the 
rock at eight or ten feet. At the place where the bridge sunk 
the depth to the rock was eighteen feet. Above the rock was 
quicksand, and the piles were driven through it. The bridge 
was originally constructed some weeks before, but during high 
water a portion of it had washed out. It was rebuilt upon the 
same plan and with apparently no further protection than 
when originally constructed. At the time of the injury there 
was again high water, and that high water made a roaring 
torrent of the flowing stream. When the train upon which 
the plaintiff was fireman came to the river it was found that 
upon the bridge there had been placed a loaded flat car. Dis-
engaging itself from the balance of the train, the locomotive 
moved on to the bridge and pulled that car off. As it did so 
there was a slight subsidence at the place where the bridge 
finally gave way. So the engine returned to the north bank 
of the river, while the gang of employés, under the direction 
of the foreman and the superintendent of construction, pro-
ceeded to place a false span underneath the bridge at the point 
of subsidence, and after awhile notified the train employés that 
the bridge was safe. Thereupon the engine moved slowly on 
to the bridge, and when it got to the place where there had 
been a prior subsidence the bridge sank so as to drop the en-
gine into the river, and in that way the plaintiff was injured. 
Now it appears that by actual experience the bridge as 
originally constructed gave way in time of high water, and 
yet was rebuilt, without change of plan and without adding
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further protection. When the high water returned; as it did 
at the time of the injury, there was again a giving way of the 
bridge. From this general outline of the case (filled, of course, 
more in detail by the testimony as to the circumstances of the 
work and the injury) it is apparent that there was a question 
whether the defendant had made suitable provision for se-
curing a safe structure upon which the trains should pass; and 
upon a review of all the testimony we do not feel that we are 
justified in disturbing the verdict, approved as it was by the 
Oklahoma courts.

Thirdly, it is insisted that the plaintiff was guilty of con-
tributory negligence, in that when the engine moved on to 
the bridge, at the time of the injury, the engineer said to him 
that he need not stay on the engine, but might go back on the 
train. But his place of work was in the engine, the same as 
that of the engineer, and because he did not avail himself of 
the suggestion and leave that place it can hardly be said that 
he was guilty of contributory negligence. He stayed at his 
regular place of work and where his ordinary duty called him 
to be, and it would be a harsh rule to hold that a man so doing 
was guilty of contributory negligence, because he did not avail 
himself of a permission to occupy a different and perhaps a 
safer place; especially as both the engineer and himself were 
advised by the construction force that the bridge was safe.

These are all the matters that call for notice. We find no 
error in the rulings of the Supreme Court of Oklahoma, and 
its judgment is

Affirmed.
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APPEALS FROM THE DISTRICT COURT OF THE UNITED STATES

FOR PORTO RICO.

Nos. 141, 142, 604. Argued February 27, 28, 1908.—Decided April 6, 1908.

The power of this court to review judgments of the District Court of the 
United States for Porto Rico given by § 35 of the act of April 12, 1900, 31 
Stat. 85, is the same as that to review judgments of the Supreme Courts 
of the Territories and is controlled by § 2 of the act of April 7, 1874, 18 
Stat. 27; on writ of error, therefore, this court is confined to such legal 
questions as necessarily arise on the face of the record, such as exceptions 
to rulings on the rejection and admission of testimony and the sufficiency 
of the findings to sustain the decree based thereon.

In this case the facts sustained the plaintiff’s contention that she was a citizen 
of Spain and as to that point there was no ground for dismissal for want of 
jurisdiction.

A bill in equity to set aside an agreement adjusting a community between 
the widow and children, brought after the death of the widow who had 
also left children by a second marriage, held in this case, to be a liquida-
tion of the community, and, although the property was derived solely 
from the first husband, the children of the second marriage were, as heirs 
of the mother, interested in her share and necessary parties to the bill.

In establishing a civil government for Porto Rico Congress by § 33 of the 
act of May 1, 1900, in scrupulous regard for local institutions and laws, 
preserved the local courts and recognized their jurisdiction over local 
affairs, including matters of probate jurisdiction.

By art. 62, par. 5, of the Porto Rican Code, power to administer estates is 
exclusively vested in the judge of the last place of residence of the deceased, 
and this includes all actions incidental to the liquidation of a community 
existing between husband and wife, and the District Court of the United 
States for Porto Rico has not jurisdiction of an action to set aside an agree-
ment of liquidation of a community where the estates are still open in, 
and subject to the power and authority of, the local court.

The  facts are stated in the opinion.

Mr. N. B. K. Pettingill and Mr. George H. Lamar for appel-
lants.
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Mt . Francis H. Dexter and Mr. Frederic D. McKenney for 
appellee.

Mr . Just ice  White  delivered the opinion of the court.

These several appeals were taken by the various appellants 
from the same decree. We dispose of them together. The 
transcript is voluminous and confused. Following the order 
of the court below and the direction of the counsel for all the 
appellants, not objected to by the counsel for the appellee, 
the transcript contains all the proceedings, all the testimony 
offered at the hearing, together with the opinion as well as 
the elaborate findings of fact and conclusions of law by which 
the court below disposed of the case. The many assignments 
of error proceed upon the assumption that every question 
arising from the transcript is open for our consideration.

Our power to review is derived from § 35 of the act of April 12, 
1900 (31 Stat. 85), which provides “that writs of error and 
appeals from the final decisions ... of the District Court 
of the United States (for Porto Rico) shall be allowed and may 
be taken to the Supreme Court of the United States in the 
same manner and under the same regulations ... as from 
the Supreme Courts of the territories of the United States.” 
Our jurisdiction over causes coming from the Territories gen-
erally was thus stated in Idaho & Oregon Land Co. v. Bradley, 
132 U. S. 509, 513:

“Congress has prescribed that th^.appellate jurisdiction of 
this court over ‘judgments and decrees’ of the Territorial 
courts, ‘ in cases of trial by jury, shall be exercised by writ of 
error, and in all other cases by appeal;’ and ‘on appeal, in-
stead of the evidence at large, a statement of the facts of the 
case in the nature of a special verdict, and also the rulings of 
the court on the admission or rejection of evidence when ex-
cepted to, shall be made and certified by the court below,’ and 
transmitted to this court with the transcript of the record. 
Act of April 7, 1874, c. 80, sec. 2, 18 Stat. 27, 28.”
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And, as pointed out in the same case (p. 513), followed since 
in a long line of cases:

“The necessary effect of this enactment is that no judgment 
or decree of the highest court of a Territory can be reviewed 
by this court in matter of fact, but only in matter of law. As 
observed by Chief Justice Waite: ‘We are not to consider the 
testimony in any case. Upon a writ of error, we are confined 
to the bill of exceptions, or questions of law otherwise pre-
sented by the record; and upon an appeal, to the statement 
of facts and rulings certified by the court below. The facts 
set forth in the statement which must come up with the appeal 
are conclusive on us.’ Hecht v. Boughton, 105 U. S. 235, 236.”

While the suggestion that because there is no intermediate 
reviewing court between this and the District Court of the 
United States for Porto Rico, differing from what is generally 
the case in the Territories of the United States, a wider scope 
of authority should exist in reviewing by appeal the decrees 
of the District Court of Porto Rico, may have cogency, it 
affords no ground for disregarding the plain command of the 
statute of 1874, which is here applicable, as expounded by 
many previous decisions of this court. It follows that the 
greater part of the transcript is superfluous, and we therefore 
disregard it and confine our attention to such legal questions 
as necessarily arise on the face of the record, viz., to rulings 
concerning the rejection or admission of testimony duly ex-
cepted to, and to the sufficiency of the findings to sustain the 
legal conclusion or decree based on them.

The sole complainant, Maria Rios de Rubio, a widow, was 
averred to be “ a resident of San Juan, Porto Rico, and a loyal 
subject of the King of Spain.” There was no specific traverse 
of this averment. The court expressly found “that the citi-
zenship and residence of the parties was as alleged in the bill 
of complaint.” After the findings of fact had been made and 
the decree entered, and after an appeal by one of the parties, 
other of the defendants who had initiated appeals, but had not 
perfected them, moved for an extension of time to perfect 
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their appeals and for an opening of the decree, on the ground 
that when the bill was filed complainant was not a citizen of 
Spain but of Porto Rico, and, therefore, the court never had 
jurisdiction of the case. This motion was entertained by the 
judge then presiding, who succeeded in office the judge by 
whom the cause was tried. After hearing the evidence offered 
by both parties and analyzing the same, it was found that the 
complainant was à citizen of Spain as alleged. The motion to 
reopen was therefore denied. Without stopping to review the 
elaborate discussion of the subject on behalf of the appellants, 
we content ourselves with saying that we think the facts upon 
which the court based its action sustain that conclusion, and 
therefore the contention as to want of jurisdiction, because of 
the alleged absence of Spanish citizenship of the complainant, 
is without merit.

In approaching the merits we put out of view for the moment 
the many assignments of error which are addressed to rulings 
of the court admitting or rejecting evidence, and reserve for 
ulterior determination whether in view of the state of the 
record such objections are open, and if they are, whether any 
of them are well taken.

In order to a clear understanding of the origin of the contro-
versy, we state the facts out of which it arose, confining our-
selves to those shown by the pleadings or documents made 
a part thereof or established by the findings below.

José Maria Rios and Manuela Gutman .were married in 
Porto Rico in 1866. Thére being no marital contract to the 
contrary, a legal community of property, as defined in the 
Spanish law, supervened between the spouses.

The wife at the time of the marriage had eight thousand 
pesos of separate money and the husband about half that 
amount. During the nine years which intervened, between 
the marriage and September 8, 1875, the husband had become 
the owner of various pieces of real estate, seven or eight of 
which were situated in the district of Naguabo, and one, or 
maybe two or more, in the district of Humacao. On Septem- 
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ber 8, 1875, the husband, Rios, died leaving surviving him his 
widow, Manuela, and three minor children, the issue of the 
marriage, viz., two daughters, the one Petronila and the other 
Maria, and a son, José. On the night of his death the husband 
executed a power of attorney, authorizing his wife to make 
a last will on his behalf, and on September 12 following, in 
virtue of this power, the wife executed the will. As the docu-
ment was in no respect dispositive, but purely declaratory of 
the rule of legal succession, its effect on this controversy may 
be put out of view. By the law of Spain the three children 
were the heirs of the estate of their father, less the mother’s 
share of the community estate, if any, subject to the usufruct 
of the mother on her husband’s estate and subject to a marital 
fourth in favor of the wife, if the circumstances justified such 
an allowance. The widow instituted the necessary preliminary 
probate proceedings in the proper court to open the estate, 
and became executrix and the tutrix of her minor children and 
usufructuary of their estate, and, in one or both capacities, 
went into possession and control of the entire property, in-
cluding in such property her community estate, if any there 
was. Two years after the widow married Miguel Bustelo.

In November, 1887, José, the son by the first marriage, being 
yet a minor, died intestate, and his mother, Manuela, insti-
tuted in the proper court proceedings concerning the estate of 
her deceased son. It may be conceded that the mother, as 
the immediate ascendant, was the sole heir of the son, to the 
exclusion of the sisters, the estate taken by her, however, 
being only usufructuary in character since at her death, as 
the estate of the son had come to him as part of his paternal 
inheritance (the succession of his father), it reverted to the 
sisters, children of the father—because of the principle of the 
Spanish law which took into account the source whence the 
estate of the son had been derived, for the purpose of regulat-
ing its transmission by death.

In 1890 the daughter Maria married one Rubio, and in 1898 
Petronila, the other daughter, married one Noyas. In the 
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meanwhile five children were born of the marriage between 
Manuela Gutman and Bustelo, and the latter died, leaving 
surviving him his widow and these five children. From the 
death of the first husband, in 1875, to January, 1901, Manuela 
Gutman possessed and controlled all the property which she 
entered into possession of at the date of the death of her first 
husband, without rendering accounts of her administration to 
the court in which the estate had been opened, although that 
court had full power to control and direct her administration. 

The daughters, before their marriage, generally lived with 
their mother and were educated and supported by her, and 
after their marriage received some allowance for their support, 
the extent of which need not be considered. It is undoubted 
that after their marriage dissatisfaction on the part of the 
daughters and their husbands ensued because of the failure of 
the mother to account and finally settle the estate of the 
father. This dissatisfaction culminated a short while before 
January 1, 1901, by the bringing of a suit in the District Court 
of Porto Rico, in which the succession of the father was pend-
ing, seeking to compel the mother to account and distribute 
the estate. In this suit the daughters were both represented 
by their attorney, Mr. Cuadra. Shortly after the commence-
ment of this proceeding an asserted understanding was had 
between the mother and her daughters for the entire settle-
ment of all matters relative to the property which had come 
into her possession and under her control, as the result of the 
death of her husband and her minor son, the issue of the first 
marriage. The settlement was embodied in a writing dated 
the sixteenth day of January, 1901, and signed by the parties 
and witnesses, among these witnesses being Mr. Cuadra, the 
lawyer of the two daughters, and Mr. Landron, a lawyer who 
represented the mother in the negotiations which preceded 
the agreement. The agreement, which is in the margin,1 pur-

1 First. Dona Manuela Gutman, widow of Bustelo, in her own proper 
right shall deliver immediately to her daughters by her first marriage, named 
Dona Maria Gaudalupe Rios, widow of Rubio, and Dona Petronila Patricia
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ported by way of transaction to adjust all controversies as to 
the property between the mother and daughters, and to ac-
complish this purpose transferred to the mother in full owner-

Rios de Noya, all the lands and tenements comprised in the plantation known 
as “San José de las Mulas,” situated in this jurisdiction, with the exception 
of a lot of land forty cuerdas in extent, belonging now to the succession of her 
second husband, Mr. Bustelo, and acquired by said succession at a public 
auction.

Second. In the same manner Señora Gutman shall immediately deliver 
to the above-named daughters of her first marriage the lands which form the 
estate called “Culo Prieto,” in the jurisdiction of Naguabo.

Third. Dona Manuela Gutman shall retain for herself, and as sole and ex-
clusive owner with all property rights, all the lands that may be found re-
maining in the jurisdiction of Naguabo, left at the death of her first husband, 
Don José Rios y Berrios, or, approximately nine hundred cuerdas.

Fourth. In view of the fact that by this instrument the co-ownership, 
existing until now, in the hereditary estate left at the death of the intestate 
Don José Rios y Berrios, becomes finally dissolved, it is by this settlement 
understood and agreed that each contracting party hereto becomes the ex-
clusive owner of her share without reservation or limitation of any kind.

Fifth. As soon as this settlement shall be signed before witnesses by the 
contracting parties, without prejudice to its being converted into a public 
document within the space of forty-eight hours following the day of its date, 
or as soon as the notary of this town may return to his office, the lawyers of 
Mrs. Gutman and her daughters shall put a stop to all their mutual judicial 
proceedings, not only as to the voluntary suit touching the estate of Don 
José Rios y Berrios, but also as to all collateral and appellate matters.

Sixth. The lawyers, José Maria Cuadra and Rafael Lopez Landron, the 
first representing Dona Maria Guadalupe and Dona Petronila Patricia, and 
the second representing Dona Manuela Gutman, become hereby obliged to 
conclude this settlement in a manner which shall carry the same to conclusion 
without loss of time, so as to leave each interested party in full possession 
of what belongs to her by this agreement and furnished with their respective 
titles of property as inscribed in the books of the registry, free from every 
charge and lien.

Seventh. The expenses of this settlement, that is, the deeds, the expenses 
of registration, the means of ratifying this settlement before the courts, 
aside from the fees of the lawyers, shall be to the exclusive account of Dona 
Manuela Gutman.

Eighth. Moreover, on the occasion of this arrangement, which the inter-
ested parties esteem as highly convenient, Dona Maria and Dona Petronila 
nd themselves satisfied with the correctness observed by their mother, in 

t e very troublesome duty of preserving so large an estate for the term of so 
niany years, in spite of the very serious difficulties overtaking the estate; the 
sai Mrs. Gutman reserves to herself the right to present to her daughters
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xship certain described properties, left by the first husband, 
situated in the district of Naguabo, and to the two daughters 
in joint equal undivided ownership a certain estate situated 
in Naguabo, and also a much larger estate situated in Hu-
macao, both of which also at the death of the first husband 
stood in his name and had passed into the possession of his 
widow, in virtue of her administration or usufruct.

In April, 1901, Mr. Cuadra, as the attorney of the daughters 
Maria and Petronila, and Mr. Landron, as the attorney of the 
mother Manuela, instituted in the District Court of Humacao 
a proceeding under the Spanish mortgage law to have the legal 
title to the property referred to in the agreement put of record. 
The prayer was that the property referred to in the agreement 
and thereby transferred to the mother be placed of record in 
her name as the full owner thereof, and that the property re-
ferred to in such agreement, transferred to the two daughters, 
be placed in their names as the full owners. Conformably to

solemn proof of the honesty with which she has acted up to this day, and a 
detailed and approved statement of the very grave misfortunes against which 
the estate has struggled during the long time in which she has administered 
it.

Ninth. Because of her being better acquainted than any other of the in-
terested parties with the claims of all kinds which may now be pending or 
are to be established in favor of the estate left at the death of Don José 
Maria Rios y Berrios, Mrs. Manuela de Gutman is commissioned to continue 
or begin such reclamations within the shortest time possible, it being well 
understood that the amounts obtained from these claims shall be considered 
into three equal parts for the advantage and use of Mrs. Gutman and her 
said two daughters by her first husband.

Thus the three contracting parties sign before the witnesses who are pres-
ent and the lawyers, who likewise subscribe the same as parties thereto, in 
Humacao this 16th day of January, 1901.

(Signed) Manue la  G., Widow of Bustelo.
Maria  Rios , Widow of Rubio. 
Pet ron ila  Patr ici a  Rios  De  Noya . 
Lawyer José  Maria  Cuadra . 
Lawyer Rafae l  Lopez  Landro n . 
Fra nc isco  Noya .
M. Argue so .
Jesus  Alm irot y .
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the Spanish law, citation was issued to other vicinal owners, 
and pubheation in the official gazette of a notice of the appli-
cation was made under the order of the court. Before the ap-
plication was acted upon by the court Cuadra withdrew as 
the counsel of record for the daughter Maria, and Mr. Juan F. 
Vias appeared on the record as her attorney, and filed in her 
behalf what is styled “in opposition to the proceedings.” 
The motion by which this was done prayed that the “said 
proceeding ... be approved in its main part with the 
expressed declaration that the properties acquired by Dona 
Manuela Gutman are so acquired as heir ab-intestate of her 
son José Rios Gutman and those belonging to his client and 
to her sister . . . from the inheritance of their deceased 
father . . . and that in case that this decision should not 
be deemed proper then that the approval of the proceedings 
brought be absolutely denied, for the reason that in the pe-
tition the true title of the acquisition of the properties adju-
dicated to the petitioner Señora Gutman, widow of Bustelo, is 
not set forth therein.” In addition, in the record of the pro-
ceeding it is recited that for the purpose of the decision of the 
opposition which he made to the application for the registry 
of the titles in accordance with the agreement, the lawyer of 
Maria, Mr. Vias, “accepted as his own the evidence proposed 
by Lawyers Lopez Landron y Cuadra, with the addition of 
such documentary evidence as was filed by him and is attached 
to the record, which said evidence was admitted.” The court, 
on November 16, 1901, allowed the petition for the registry 
of title according to the agreement and overruled the opposi-
tion. The considerations which led the court to this conclu-
sion were thus stated by it:

“ Whereas, in accordance with the provisions of sections 1809 
and 1816 of the Civil Code, a compromise agreed upon and 
adjusted between capable persons upon a licit matter is not 
only a valid and efficient contract, but it further has for the 
contracting parties the authority of res judicata; and

“Whereas, the opposition to proceedings of dominio au-
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thorized by section 395 of the mortgage law is that of third 
persons cited for the proceeding and introduction of evidence 
and in no manner can such opposition be made by any of the 
parties soliciting the said dominio; and

“Whereas, Dona Manuel Rios, I mean Dona Maria Rios, 
widow of Rubio, is one of the solicitors of the said proceeding, 
she has signed the compromise which is the basis for instituting 
the said proceeding, she has agreed upon the adjudication to 
each of the interested parties according to the terms of the 
compromise (clauses 3 and 4) she has accepted as her own the 
corroborative evidence of the very facts of the compromise and 
she cannot exercise legally against her own acts such actions 
as could be exercised by strange persons to the institution of 
dominio proceedings; and

“ Whereas, it is left to the court to consider the weight of the 
evidence introduced and the allegations made approving or 
disapproving the claims made and making the declarations that 
the dominio has been justified; and

“Whereas, the court after a consideration of the true value 
and extent of the evidence introduced it is of the opinion that 
a writ of approval of this proceeding should issue.”

The daughter Maria prosecuted an appeal to the Supreme 
Court of Porto Rico, sitting as a court of cassation.

We do not refer to many matters discussed at bar concern-
ing the relations between the mother and her daughter Maria 
which took place pending the appeal, because those subjects 
are not referred to in the findings. In April, 1902, while the 
appeal was pending, the mother Manuela sold the properties 
which had been transferred to her by virtue of the agreement, 
and had been recorded in her name as full owner, to Victor 
Burset, who had married one of her daughters by the second 
marriage. Burset in turn sold the properties to Palmer, and 
mortgages were put upon them. Palmer sold some of the 
property to Garzot and Fuertes, and a portion of the land was 
sold by him to Petronila, the sister of Maria. In June, 1902, 
Mrs. Manuela Gutman died, and in the same month of the
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same year the appeal taken from the decree of the District 
Court, ordering the titles recorded in accordance with the 
agreement, was affirmed by the Supreme Court. The court 
in its opinion, after reciting the appearance and opposition of 
Maria to the application to register the titles, concluded by 
observing:

“Considering that even supposing that the construction 
given by the trial court to article 395 of the mortgage law was 
erroneous, in holding in one of its conclusions of law that 
Dona Maria Rios could not oppose the proceeding of domin-
ion because she instituted it in conjunction with her mother 
Dona Manuela and her sister Dona Petronila, the reversal of 
the order appealed from would not be proper, as it would be 
always sustained by the essential and necessary foundation 
of the same, which is the declaration made by the District 
Court of Humacao of having been proven the dominion of 
the properties in question, without any limitation or reserva-
tion whatsoever, which declaration cannot be discussed in 
cassation, because the appeal of cassation was not founded 
upon paragraph 7 of article 1690 of the Law of Civil Procedure. 
Considering that the order appealed from conforms to all the 
claims made by the parties and does not grant more than was 
prayed for, as it is thereby granted the prayer made by Dona 
Manuela Gutman and her daughters Dona Maria and Dona 
Petronila in the petition instituting the ex parte proceeding 
of dominion, and the claim made by Dona Maria through her 
attorney Don Juan F. Vias is denied.”

Again, we do not stop to consider many matters referred 
to by counsel which it is deemed conclusively show that the 
daughter Maria accepted the decision of the Supreme Court 
as final, and acted upon the assumption that she was the owner 
of the property allotted to her by the agreement, because the 
matters thus relied upon are also but a part of the evidence 
and not embraced in the findings below made. About one 
year after the death of the mother and the decision of the Su-
preme Court of Porto Rico, the bill by which this cause was
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commenced was filed on behalf of the daughter Maria, alleging 
herself to be a citizen of Spain. The only defendants made 
to the bill were her sister Petronila, Burset and his wife, Palmer 
and his wife, Garzot and‘Fuertes, and several others, who it 
was alleged had acquired an interest in the property sold by 
the mother to Burset and by him transferred as above stated. 
Demurrers were filed by some of the defendants. The court 
allowed the bill to be amended, and ordered that as amended 
it be rewritten. In substance the bill, as rewritten, alleged 
the death of the father, the leaving of the three minor children, 
herself included, the death of the brother, and the taking by 
the mother of the preliminary probate steps to administer the 
property, and the death of the mother. It alleged that at the 
time of his death the father had left certain property, which 
was specifically described, the property thus described being 
only that which had been transferred to the mother by virtue 
of the agreement. It was alleged that the complainant was 
the owner of an undivided half of the property thus described 
as heir of her father and brother, and “ that the said property 
was separate property of said José Maria Rios, theretofore 
derived by inheritance from his father and mother and by 
purchase from his sisters with his separate funds.” The bill 
then with great amplitude alleged a conspiracy and combina-
tion between the mother and sister Petronila to defraud the 
complainant by obtaining a title to the property described in 
order to benefit the children of the second marriage, and 
charged that the lawyers Landron and Cuadra, as parties to 
this conspiracy, had united with the mother and sister by de-
ceit and fraud to secure the agreement, concealed or had mis-
represented its contents, and, in furtherance of the same con-
spiracy, prosecuted the proceedings in the courts of Porto 
Rico. It then alleged that in execution of the said conspiracy 
the mother had sold the property transferred to her after the 
decree putting the title in her name had been rendered by the 
District Court; that Burset, the purchaser from her, and all 
those holding under him, were cognizant of the fraud and held
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fraudulent and simulated titles. No reference was made in 
the bill, except inferentially, to the property which had been 
transferred to the complainant by the agreement and which 
had been put in her name in virtue of the decree of registry. 
The bill contained an allegation that a copy of the agreement 
could not be produced because it had been concealed from the 
complainant, and also contained a charge that the mother had 
refused to deliver to the complainant the property which had 
been transferred to her by such agreement. The prayer of the 
bill was for a decree recognizing complainant as the absolute 
owner of one-half the property described in the bill, that is, 
that which had been transferred to the mother; the annulment 
of the decree of the District Court of Porto Rico, executing 
the agreement; the erasure of the inscriptions of title result-
ing therefrom, and for the annulment of the sale to Burset, and 
all the transfers of title by sale, mortgage or otherwise conse-
quent thereon. Shortly afterwards the bill was amended by 
detailed averments, charging that the proceedings in the Dis-
trict Court of Porto Rico for the registry of the title were 
wholly void, that they were instituted by Cuadra in the name 
of the complainant without authority and with full knowledge 
on his part that she did not accept the agreement, and conse-
quently not only that decree but the affirmance thereof by 
the Supreme Court of Porto Rico were without effect upon the 
rights of the complainant. In accordance with these averments 
a prayer was inserted, asking that the decrees of both the 
Porto Rican courts and the registry of title consequent thereon 
be held to be void. In addition it was prayed “ that an account 
be taken of all the foregoing properties and assets [referring to 
the properties which had been allotted to the mother by the 
private agreement], and all other properties in which com-
plainant may have an interest; that a master be appointed 
to take such accounting and ascertain all the property, real, 
personal and mixed, belonging to the estate of Don José Maria 
Rios and Dona Manuela Gutman and Don José Rios y Gutman, 
and the participation or interest therein which corresponds
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to your oratrix, and upon the filing of this report this court 
shall decree a partition and division thereof in the proportion 
of one-half to your oratrix, and shall declare by its decree the 
right of your oratrix as aforesaid in and to the same.” Finally, 
after all the testimony was closed, just prior to the submission 
of the cause, the court allowed an amendment concerning the 
value of the pieces of property described in the bill, and which 
had been allotted to the complainant by the private agree-
ment, and permitted the striking out of the averment that 
some of those properties had been purchased by the father 
from his sisters with his separate funds.

The various defendants pleaded res adjudicate,, based upon 
the decrees of the District and the Supreme Court putting the 
agreement of record. Petronila, moreover, pleaded a judgment 
asserted to have been rendered in a proceeding which it was 
alleged had been brought by the complainant Maria in an in-
sular District Court to set aside the agreement. Although the 
judgment thus pleaded purported to be annexed to the plea, 
it was not so annexed, and no reference to such judgment, if 
any, or to the suit in which it was rendered, is contained in 
the findings of fact below. The pleas having been overruled, 
answers were filed traversing all the charges of fraud as to the 
agreement, as to the proceedings to enforce the same, and as 
to the sales or contracts concerning the property which that 
agreement had transferred to the mother.

The court decreed the agreement to be void for fraud. It 
decided that the judgment of the District Court, affirmed by 
the Supreme Court, was void for the same reason. It there-
fore directed the erasure from the public records of the registry 
of title which had arisen from the inscription of the judgment. 
The complainant was held to be the perfect owner, not only of 
an undivided half of the property which had been allotted to 
the mother by the agreement, and which was described in 
the bill, but also a like owner of an undivided half of the prop-
erty which the agreement had allotted to her, and it was di-
rected that the judgment be inscribed in order to constitute
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a muniment of title to the property. Among the findings of 
fact upon which the decree was based was one finding that 
although a liquidation and settlement of the estates of the 
father, mother and son had been prayed, such settlement was 
not essential, as full relief could be afforded without an ac-
counting.

Before coming to consider such of the assignments of error 
as are within our cognizance, we are admonished that we must 
first determine whether the necessary parties are before us to 
justify us in deciding the case on the merits. And this inquiry 
also involves determining whether the necessary parties were 
before the court below to authorize it to make the decree which 
it entered.

Our duty in the matter was thus stated in Minnesota v. 
Northern Securities Company, 184 U. S. 199, 235:

“The established practice of courts of equity to dismiss the 
plaintiff’s bill, if it appears that to grant the relief prayed for 
would injuriously affect persons materially interested in the 
subject-matter who are not made parties to the suit, is founded 
upon clear reasons, and may be enforced by the court, sua 
sponte, though not raised by the pleadings or suggested by 
the counsel. Shields v. Barrow, 17 How. 130; Hipp v. Babin, 
19 How. 271, 278; Parker v. Winnipiseogee Lake Cotton and 
Woolen Co., 2 Black, 545.”

Again:
“The general rule in equity is that all persons materially 

interested, either legally or beneficially, in the subject-matter 
of a suit, are to be made parties to it, so that there may be a 
complete decree, which shall bind them all. By this means 
the court is enabled to make a complete decree between the 
parties, to prevent future litigation, by taking away the ne-
cessity of a multiplicity of suits, and to make it perfectly cer-
tain that no injustice is done, either to the parties before it, 
or to others who are interested in the subject-matter, by a 
decree which might otherwise be granted upon a partial view 
only of the real merits. When all the parties are before the 
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court the whole case may be seen; but it may not where 
all the conflicting interests are not brought out upon the 
pleadings by the original parties thereto. Story’s Eq. Plds. 
sec. 72.”

Whether the necessary parties are here or were before the 
court below involves a consideration of the case in a fourfold 
aspect: first, as to the agreement; second, as to the decrees 
of the District and Supreme Court; third, as to the contracts 
made by the mother or those holding under her in consequence 
of the agreement and the registry of the title which it created; 
fourth, as to the nature and character of the rights with which 
the agreement was concerned, and the effect of the relief 
sought in consequence of the prayer for the annulment of that 
agreement.

The agreement was made between the complainant, her 
sister Petronila and the mother. Now, although the bill was 
brought after the mother’s death and alleged the existence 
of children of the second marriage, who were, of course, en-
titled to participate in their mother’s estate, neither the estate 
of the mother nor such children of the second marriage were 
made parties to the cause. But either or both the estate and 
these children were necessary parties to the determination 
of the rights of the mother under the agreement. It is no 
answer to say they were not because the property with which 
the agreement was concerned came from the estate of the first 
husband, in which the mother and her children of the second 
marriage had no interest, since such an assumption but dis-
regards the nature and character of the title created by the 
agreement, and therefore presupposes that its validity could 
be judicially determined in the absence of the parties whose 
rights were necessarily involved. And this is also true as to 
the judgments of the District and the Supreme Court of Porto 
Rico. The mother was not only a party to those judgments 
but a beneficiary thereof, and the presence of her estate or 
heirs was essentially necessary to a determination of whether 
those judgments were the result of fraud, and the nature and
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extent of their operation upon the recorded title. Manifest 
also is it that the same reasoning is controlling as to the re-
lief which the bill sought concerning the sale made by the 
mother to Burset of the property transferred to her by the 
agreement and held by others under or as a consequence of 
that sale. We say this because it is apparent that to determine 
the validity of the sale or sales in the absence of the estate of 
the mother or her heirs would be in effect to pass upon the 
rights of the estate or heirs without a hearing. Demonstra-
tive as are the foregoing considerations as to the want of power 
in the absence-of the estate of the mother or her heirs to annul 
the agreement and the title which apparently flowed there-
from, and to collaterally avoid the decrees of the Porto Rican 
courts concerning the same and to set aside as simulated and 
fraudulent the sales made in virtue of the title at least ap-
parently vested by the agreement, they all become more con-
trolling when the nature and character of the rights with 
which the agreement dealt are taken into view. Between the 
husband and wife, by virtue of the marriage, in the absence of 
a contract to the contrary, a legal community supervened. 
Porto Rican Civil Code, Art. 1315. And although the code 
was not in force in 1866, when the marriage took place, the 
same rule, as we have already said, was then controlling under 
the more ancient Spanish law. Partidas, 5 LI. 57, 59. See also 
the statement of the ancient Spanish law on the subject in 
Bruneau v. Bruneau, 9 Martin (La.), 217. The community 
thus arising by operation of law embraced all “the earnings 
or profits indiscriminately obtained by either of the consorts 
during the marriage.” Civil Code of Porto Rico, Article 1392. 
The community also embraced all “property acquired during 
the marriage by onerous title at the expense of the community 
property whether the acquisition is made for the community 
or for only one of the consorts.” Article 1401. Besides it 
embraced in the joint ownership many other things which it 
is unnecessary to enumerate and which are fully set out in 
the articles of the code following those just cited. And the
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code, for the purpose of protecting the community and se-
curing a just liquidation of the respective interests in the same, 
expressly provides, Article 1407, that “All the property of a 
marriage shall be considered as community property until it 
is proven that it belongs exclusively to the husband or to the 
wife.” Although the presumption thus created was not ex-
pressed in the text of the Partidas, it was from ancient times 
a part of the Spanish law, having been declared in Ley, 203, 
Del Estilo (A. D. 1566), and such presumption common to 
both the Code Napoleon and the Louisiana Code (Code Na-
poleon, Art. 1403; Louisiana Code, Art. 2405), was, in express 
terms, embodied in Law 5, title 4, book 10, of the Novisima 
Recopilación. In speaking of the ancient Spanish law on the 
subject in Savenat n . Le Breton, 1 Louisiana, 520, 522, the 
court said:

“This question must be decided according to the Spanish 
laws relating to rights which subsist in the marriage state 
between the parties to the matrimonial contract. By these 
laws everything purchased during the marriage fell into the 
common stock of gains, and at the death of either of the par-
ties was to be divided equally between the survivor and the 
heirs of the deceased. And this effect was produced whether 
purchases were made with the money or capital of the com-
munity or with that of either of the married parties, whether 
in the name of both, or that of one of them separately. See 
Febrero add. part 2, lib. 1, chap. 4, sec. 1, no. 6.”

And the text of the Novisima concerning the presumption 
was expounded and applied by the Supreme Court of Spain 
on May 7, 1868, in a case which came before it from Havana. 
Jurisprudencia Civil, vol. 17, No. 124, pp. 435-439. It is un-
doubted that all the real estate to which the agreement re-
lated was acquired by the husband after the marriage, and 
therefore was controlled, generally speaking, by the presump-
tion of community. True it is, that the bill, as originally 
drawn, alleged that some of the property which was trans-
ferred to the mother by the agreement was acquired by in-
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heritance by the husband and others by purchase, and that 
just before the hearing the court permitted an amendment 
striking out the words “by purchase,” so as in effect to cause 
the bill to allege that the property transferred to the mother 
by the private agreement had been acquired by the husband 
by inheritance. But no averment tending in any way to de-
flect the legal presumption of community as to property ac-
quired during marriage was made concerning the property 
allotted to the daughters, by the agreement, and which the 
bill, as amended, sought to administer and distribute. This 
being the case, it follows that the necessary effect of the bill, 
as amended, was to assert that, notwithstanding the legal 
presumption of community, the interest of the deceased wife 
in the property could be determined without the presence of 
her estate or of her heirs who were directly interested.

It does not meet this difficulty to suggest that the effect of 
the agreement was to close the question of community, since 
the ground upon which the relief was sought was that the 
agreement was void. Nor is there merit in the suggestion that 
the presence of the estate of the mother or her heirs was not 
necessary because the court below found as a fact either that 
there was no community property, or if there was, that no ac-
counting or liquidation was essential. But these findings 
could not be made in the absence of the estate of the mother 
or her heirs without in effect denying a hearing to those vitally 
interested.

While the considerations previously stated establish the im-
possibility of affirming, and the necessity for reversing and re-
manding, they also engender the inquiry whether, in view of 
the nature and character of the relief sought by the bill, it is 
our duty to remand for a new trial, or with directions to dis-
miss the bill because of an inherent want of jurisdiction to 
give the relief which the bill sought.

Putting out of view for a moment the averments and prayer 
of the bill relating to the nullity of the private agreement, and 
the sales made of the property which was transferred by that
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agreement to the mother, we think it is patent on the face of 
the bill that it but invoked the authority of the court to ex-
ercise purely probate jurisdiction by administering and settling 
the estate of Rios, the estate of his son, and that of the mother, 
and, as an incident thereof, to liquidate the community which 
had existed between Rios and his wife. Indeed, such was 
exactly the substantive relief which the bill as finally amended 
prayed. As by the bill it is alleged that on the death of the 
father and brother probate proceedings concerning both es-
tates had been commenced in the proper Porto Rican court, 
it results that not only did the bill seek to administer the 
estates through the court below, but it sought also to do so, 
although the estates were open in the local court and subject 
to the power and authority of such court. In establishing a 
civil government for Porto Rico, Congress, scrupulously re-
garding the local institutions and laws, by § 33 of the act of 
April 12, 19 0, preserved the local courts, both original and 
appellate, and recognized their power and authority to deal 
generally with all matters of local concern. In creating by 
the thirty-fourth section of the same act the District Court of 
the United States for Porto Rico, the jurisdiction and power 
of that court, we think by the very terms of the act, were 
clearly fashioned upon and intended to be made, as far as ap-
plicable, like unto the jurisdiction exercised by the Circuit and 
District Courts of the United States within the several States 
of the Union. It is true that the jurisdiction of the District 
Court, resulting from citizenship, has been made broader than 
that conferred upon the Circuit and District Courts of the 
United States within the States. But this does not tend in 
any way to establish that it was the purpose of Congress, in 
creating the District Court of the United States for Porto 
Rico, to endow that court with an authority not possessed by 
the courts of the United States (Farrell v. O'Brien, 199 U. S. 
89), to exercise purely probate jurisdiction to administer and 
settle estates in disregard of the authority of the local court as 
created and defined by law.
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By the Porto Rican Code of Civil Procedure (article 62, 
paragraph 5), power to administer estates, both testamentary 
and intestate, is vested in the judge of the last place of resi-
dence of the deceased. That the power thus conferred is ex-
clusive is shown by the text of the same article and by the 
comprehensive grant of authority embraced in the provisions 
of the code which follow, relating to the settlement of both 
testamentary and intestate successions. That it embraces 
authority to entertain and dispose of all actions, whether real 
or personal, necessarily incidental to the accomplishment of 
the powers granted over estates, is shown by the provisions 
of article 1001 of the same code. The similarity between the 
provisions of the Louisiana code as to the community and the 
analogy which obtains between the provisions of the Louisiana 
Code of Practice and the Code of Civil Procedure of Porto Rico, 
concerning the power of the judge or court charged with the 
administration of estates, whether testamentary or intestate, 
especially where questions concerning the liquidation of a 
community, which has existed between husband and wife, is 
concerned, make pertinent the observations of the Supreme 
Court of Louisiana in Lawson et ux. v. Ripley, 17 Louisiana, 
238, 248, where it was said:

“The succession of the husband, is therefore so far connected 
with the community as to form together, at the time of his 
death, an entire mass called his estate, which is not only liable 
for the payment of the common debts, but also for the por-
tion of the wife or her heirs to the residue, if they have not re-
nounced. The widow or her representatives have consequently 
such an interest in the mass of the estate or succession of the 
husband, with regard to whom no distinction is made between 
his separate property and that of the community until the net 
proceeds or amount of the acquets and gains are ascertained, 
that their assistance at the inventory and their concurrence 
at all the proceedings relative thereto, which are to be carried 
on contradictorily with them, are generally required. All 
such proceedings take place before the court of probates who,
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according to law, has exclusive jurisdiction of all the matters 
concerning the estate, particularly in those cases where it is 
in a course of administration; and it does not occur to us 
that separate proceedings can properly be had in relation to 
the community, until after the settlement of the husband’s 
estate and the payment of the common debts, and divi-
sion of the residue of the acquets and gains is to be made 
between the heirs of the deceased and the surviving spouse; 
and even then the affairs of the husband’s estate, adminis-
tered under the control and supervision of the court of pro-
bates, are to be inquired into and sometimes fully investi-
gated.”

True it is that by article 1046 of the Porto Rican Code of 
Civil Procedure the parties interested in an estate which is 
unsettled and under the dominion of the proper court are 
given power to terminate the estate by a voluntary agreement 
between them, and that such may have been the effect of the 
agreement between the parties here in question if the same was 
valid. But as the bill charged and the relief which it asked was 
based upon the conception that the agreement was void, it 
follows that the relief which the bill sought could only have 
proceeded upon the hypothesis that the estate had not been 
closed, and was yet subject to be administered in the proper 
court. And that this was the theory of the bill is shown by 
the prayer that the court appoint a master to liquidate and 
settle the estates.

Coming to consider the subject from the point of view of 
the averments as to the nullity of the agreement and the fraud-
ulent simulation of the sales, it is clear that the relief sought 
in this regard was merely ancillary to the prayer for the liqui-
dation and settlement of the estates. As we take judicial 
notice of the fact that the distinctions between law and equity 
in a technical sense do not obtain in the local law of Porto 
Rico, and as under that law a court charged with the admin-
istration of an estate is one of general as well as probate juris-
diction and has full power over all personal and real actions
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concerning the estate, it follows that the local court had in 
the nature of things power to determine, as an incident to its 
general and probate authority, whether the estate had been 
closed by the agreement, and hence to decide whether that 
agreement was void, and had also jurisdiction and power to 
determine whether the property which had been transferred 
to the mother by the agreement yet remained a part of the 
estate, and as an incident to so doing to decide the questions 
of fraud and simulation which were alleged in the bill. Of 
course, the general scope of the authority which the court then 
possessed endowed it with the power to liquidate and settle 
the community which existed between the husband and wife, 
as that liquidation was of necessity involved in the settlement 
of the estate. Speaking on this latter subject in Lawson et 
ux. v. Ripley, supra, the Supreme Court of Louisiana said 
(p. 249):

“ But it is contended that this would be giving to the court 
of probates the right of trying questions of title. Probate 
courts have certainly no power to try titles to real estate, and 
to decide directly on the validity of such titles; but as this court 
has said in the case of Gill v. Phillips et dl., 6 Martin N. S. 298, 
‘those courts possess all powers necessary to carry their juris-
diction into effect, and when in the exercise of that jurisdic-
tion questions arise collaterally they must, of necessity, de-
cide them, for if they could not no other court could.’ And, 
‘any other construction would present a singular species of 
judicial power—the right to decree a partition, without the 
authority to inquire into the grounds on which it should be 
ordered, or the portions that each of the parties should take. 
The end would thus be conceded without the means.’ Baillo 
v. Wilson, 5 Martin N. S. 217. We are satisfied that whenever 
a question of title to real property and slaves arises collaterally 
in a court of probates, and an examination of it becomes nec-
essary in order to give the court the means of arriving at a 
correct conclusion on matters of which it has jurisdiction, it 
must take cognizance of such title at least for the purpose of 

. VOL. CCIX—20
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ascertaining which property belongs to either of the spouses 
respectively or to the community.”

The decree is reversed and the case is remanded to the court 
below, with directions to dismiss the bill for want of juris-
diction over the subject matter.

UNITED STATES FIDELITY AND GUARANTY COM-
PANY v. UNITED STATES FOR THE USE AND BENE-
FIT OF STRUTHERS WELLS COMPANY.

ERROR TO THE CIRCUIT COURT OF APPEALS FOR THE SECOND

CIRCUIT.

No. 154. Argued March 5, 1908.—Decided April 6, 1908.

There is always a strong presumption that a statute was not meant to act 
retrospectively, and it should never receive such a construction if sus-
ceptible of any other, nor unless the words are so clear, strong and impera-
tive as to have no other meaning.

The act of February 24, 1905, c. 778, 33 Stat. 811, amending the act of Au-
gust 13, 1894, c. 280, 28 Stat. 278, is prospective and does not relate to 
or affect actions based on rights of material-men which had accrued prior 
to its passage, and such actions are properly brought under the act of 1894.

The absolute taking away of a present right to sue and suspending it until 
after certain events have happened, and the giving of preferences between 
creditors, are not mere matters of procedure but affect substantial rights, 
and as the act of February 24, 1905, consists of but a single section and 
deals with such subjects and only incidentally applies to procedure, the 
entire statute must be construed under the general rule that it is not retro-
spective in any respect.

151 Fed. Rep. 534, affirmed.

This  is a writ of error to the Circuit Court of Appeals for the 
Second Circuit, which brings up for review the judgment of 
that court affirming that of the Circuit Court of the Eastern 
District of New York in favor of the defendant in error (plain-
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tiff below) against the plaintiff in error for the sum of $2,054.23. 
The action was brought in the Circuit Court above mentioned, 
in the name of the United States for the use and benefit of 
Struthers Wells Company against the plaintiff in error, and 
against the individual defendant Flaherty, as well as one 
Lande, upon a bond dated December 10, 1903, executed by 
Flaherty as principal, and the above-mentioned plaintiff in 
error as surety, by which they were held bound in the sum of 
$40,000, to be paid the United States as liquidated damages, 
the condition of the obligation being that if Flaherty, his suc-
cessors, heirs, etc., should well and truly execute the contract 
annexed to the bond, which he had entered into with Colonel 
W. A. Jones, U. S. A., Engineer, of the Fifth Lighthouse Dis-
trict, for and in behalf of the United States, by which Flaherty 
covenanted and agreed to completely construct and deliver 
the metal work for the Baltimore lighthouse, Maryland, ac-
cording to all the conditions of the said contract, and should 
promptly make payments to all persons supplying said Flaherty 
labor and materials in the prosecution of the work provided for 
in such contract, then the obligation was to be void; otherwise 
to remain in full force and virtue.

It was averred in the complaint that the action was brought 
in the name of the United States by Struthers Wells Company, 
for its use and benefit, against the plaintiff in error and Flaherty 
(and also one Lande, who had been joined with Flaherty in 
the contract), pursuant to the act of Congress of August 13, 
1894. See 28 Stat. 278. The section is set forth in the margin.1

128 Stat. Chapter 280, p. 278:
‘Be it enacted, etc., That hereafter any person or persons entering into a 

formal contract with the United States for the construction of any public 
building, or the prosecution and completion of any public work, or for re-
pairs upon any public building or public work, shall be required before com-
mencing such work to execute the usual penal bond, with good and sufficient 
sureties, with the additional obligations that such contractor or contractors 
shall promptly make payments to all persons supplying him or them labor 
and materials in the prosecution of the work provided for in such contract; 
and any person or persons making application therefor, and furnishing 
affidavit to the Department under the direction of which said work is being, 
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The Struthers Wells Company, under an agreement with 
the defendants Flaherty and Lande, and in or about the month 
of March, 1904, supplied to them certain materials described 
in the complaint, for use by them in the prosecution of the 
work, which they had contracted with the United States to 
do in constructing the metal work for the Baltimore lighthouse, 
as mentioned in the bond. The material furnished by the 
company was of the value of $1,890.25. The company duly 
performed all the conditions of its contract with the defendants, 
which it had agreed to perform, and made delivery as pro-
vided for in its agreement, and by reason of the premises there 
became due and payable to the company from the defendants, 
including the plaintiff in error, the sum of $1,890.25, with 
interest from June 7, 1904, no part of which has been paid. 
Judgment was demanded for that sum, with interest, as 
stated.

The action was commenced on the twelfth of April, 1905. 
The plaintiff in error demurred to the complaint on the ground, 
first, that the court had no jurisdiction of the person of the 
defendant, the United States Fidelity and Guaranty Company; 
second, that the court had not jurisdiction of the subject of 
the action; and, third, that the complaint does not state facts 
sufficient to constitute a cause of action against the defendant, 
the United States Fidelity and Guaranty Company. This 
demurrer was overruled, with leave to the defendant to answer, 
which the defendant refused to do, and thereupon judgment 
was entered for the plaintiff against it, which was affirmed 
by the Circuit Court of Appeals.

or has been, prosecuted, that labor or materials for the prosecution of such 
work has been supplied by him or them, and payment for which has not been 
made, shall be furnished with a certified copy of said contract and bond, 
upon which said person or persons supplying such labor and materials shall 
have a right of action, and shall be authorized to bring suit in the name of the 
United States for his or their use and benefit against said contractor and 
sureties, and to prosecute the same to final judgment and execution: Pro-
vided, That such action and its prosecution shall involve the United States 
in no expense.”
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Mr. Leonidas Dennis for plaintiff in error:
The question of jurisdiction depends upon the law as it was 

when the jurisdiction of the Circuit Court was invoked. Though 
plaintiff’s cause of action arose before the passage of chap-
ter 778, this action was not started until after the enactment 
of this law and the provisions therein contained regulating 
the enforcement of such cause of action apply to this action 
as they do not affect the cause of action itself, but only the 
method of enforcing the same. Larkins v. Saffarans, 15 Fed. 
Rep. 147; 26 Am. & Eng. Enc. of Law, 695; Endlich on Inter-
pretation of Statutes, § 287; United States Fidelity & Guaranty 
Co. n . Kenyon, 204 U. S. 359.

The court has no jurisdiction over the subject of this action.
The Circuit Courts of the United States are of statutory 

and not constitutional creation and jurisdiction. Whatever 
jurisdiction they might have had over such an action prior to 
February 24, 1905, that jurisdiction was repealed by the pas-
sage of the act of that date. The only court which has juris-
diction over a cause of action upon a bond like that involved 
in this cause is the Circuit Court in the district in which the 
contract was to be performed and executed. The prohibi-
tion against other courts exercising jurisdiction, is equivalent 
to a repeal. Insurance Company v. Ritchie, 5 Wall. 541, 
544.

When a law conferring jurisdiction is repealed without any 
reservation as to pending cases, all such cases fall within the 
law. Railroad Co. v. Grant, 98 U. S. 398; Assessors v. Os-
borne, 9 Wall. 567; Sherman v. Grinnell, 123 U. S. 679; Gurnee 
v. Patrick County, 137 U. S. 141; McNulty v. Batty, How. 
71; Insurance Co. v. Ritchie, 5 Wall. 541; Ex parte McCardle, 
7 Wall. 506, 514; National Exchange Bank v. Peters, 144 U. S. 
570; Fairchild v. United States, 91 Fed. Rep. 297.

The only vested right conferred on defendant in error by the 
statute of 1894, is the right to a pro rata share in the amount 
of the bond after the contract has been completed, and the 
statute of 1905 does not take away this right. Larkins v.
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Saffarans, 15 Fed. Rep. 147; American Surety Co. v. Lawrence-
ville Cement Co., 96 Fed. Rep. 25.

The legislature may change, as well as create, a limitation, 
provided adequate means of enforcing the right remain, and 
the material-man here has no vested interest in the form of 
the action to be commenced, or the mode or remedy to be ap-
plied.

Statutes prescribing a new or different limitation take effect 
immediately. Sohn v. Waterson, 17 Wall. 596; Terry v. An-
derson, 95 U. S. 628; Wilson v. Kreminger, 185 U. S. 63.

The complaint does not state that the contract, for the per-
formance of which the bond was given, has been fully com-
pleted, and that six months had expired since such completion 
and before the commencement of this action without the Uni-
ted States starting suit on said bond, all of which elements 
are conditions precedent to maintaining the suit.

Although the material-man under the statute of February 24, 
1905, has not an unconditional right of action, but must wait 
until after the completion of the contract, this provision is 
not a material change in the right of the material-man as, un-
der the former statute, their right to a pro rata share could only 
be determined after the contract had been completed. Law-
renceville Cement Co. v. American Surety Co., supra.

Mr. Herbert A. Heyn for defendant in error:
The act of 1905, was not intended by Congress to apply to 

or have effect upon causes of action which had accrued before 
its passage. Plaintiff’s cause of action is therefore exclusively 
governed by the material-men’s act of 1894, under which the 
bond in suit was given and under which all rights against the 
surety became fully vested long prior to the enactment of 
the new statute.

A statute shall never be given retrospective effect unless the 
legislature in most unambiguous and unmistakable language 
has directed that such should be its operation. Laws are to 
operate prospectively. Jackson v. Van Zandt, 12 Johns. R.



U. S. FIDELITY CO. v. STRUTHERS WELLS CO. 311

209 U. S. Opinion of the Court.

168; Sutherland, Statutory Construction, 1158, 1161; Wade, 
Retroactive Law, § 34; United States v. American Sugar Co., 
202 U. S. 563, 577; United States v. Heth, 3 Cranch, 413.

While the general principles above considered have not 
always been applied with the same strictness to statutes re-
lating to procedure and practice, even in respect to such stat-
utes the intention of the legislature is just as important and 
binding upon the courts as in reference to any others. Wade 
on Retroactive Law, §§ 38, 39.

See also to the same effect: Pierce v. Cabot, 159 Massachu-
setts, 202; Shallow v. Salem, 136 Massachusetts, 136; Eddy v. 
Morgan, 216 Illinois, 437; Auditor Gen. v. Chandler, 108 Michi-
gan, 569; Bedier v. Fuller, 116 Michigan, 126.

There is nothing in the act itself that indicates the intention 
that the provisions in reference to practice and remedy were 
intended by Congress to operate retrospectively.

Mr . Jus tic e Peckh am , after making the foregoing state-
ment, delivered the opinion of the court.

The demurrer put in by the plaintiff in error is founded upon 
an amendment of the above mentioned act, which, it is con-
tended, applies to the case before us. The amendment is set 
forth in the margin.1

1 Chapter 778, 33 Stat., p. 811:
“Be it enacted, etc., That the act entitled ‘An Act for the protection of 

persons furnishing materials and labor for the construction of public works,’ 
approved August thirteenth, eighteen hundred and ninety-four, is hereby 
amended so as to read as follows:

That hereafter any person or persons entering into a formal contract 
with the United States for the construction of any public building, or the 
prosecution and completion of any public work, or for repairs upon any 
public building, or public work, shall be required, before commencing such 
work, to execute the usual penal bond, with good and sufficient sureties, 
with the additional obligation that such contractor or contractors shall 
promptly make payments to all persons supplying him or them with labor 
and materials in the prosecution of the work provided for in such contract; 
and any person, company or corporation who haß furnished labor or materi-
als used in the construction or repair of any public building or public work, 
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The record shows that the contract between Flaherty and 
the United States was entered into December 10, 1903, and 
the material was furnished to Flaherty by the Struthers Wells 
Company in March, 1904. It thus appears that the bond was 
executed under the provisions of the original act of Congress, 
and the materials were furnished Flaherty while that act was 
in force and before its amendment. The legal rights of the 
Struthers Wells Company had become vested before the enact-
ment of the amendment. It is contended on the part of the 
plaintiff in error that the passage of the amendment (Feb-
ruary 24, 1905) made it necessary for the defendant in error 
to follow its provisions when it commenced this action on the 
twelfth of April, 1905. It is argued that the amendment pre-
scribes the procedure to be followed by material-men in en-
forcing claims against a surety on a bond of the nature of the 
one in suit; that, as amended, the law prohibited a material- 
man from commencing any action in any district other than 
that in which the contract was to be performed (in this case

and payment for which has not been made, shall have the right to intervene 
and be made a party to any action instituted by the United States on the 
bond of thé contractor, and to have their rights and claims adjudicated in 
such action and judgment rendered thereon, subject, however, to the priority 
of the claim and judgment of the United States. If the full amount of the 
liability of the surety on said bond is insufficient to pay the full amount of 
said claims and demands, then, after paying the full amount due to the 
United States, the remainder shall be distributed pro rata among said inter-
venors. If no suit should be brought by the United States within six months 
from the completion and final settlement of said contract, then the person or 
persons supplying the contractor with labor and materials . . . shall, 
upon application therefor, and furnishing affidavit to the Department under 
the direction of which said work has been prosecuted, that labor or materials 
for the prosecution of such work has been supplied by him or them, and pay-
ment for which has not been made, be furnished with a certified copy of said 
contract and bond, upon which he or they shall have a right of action, and 
shall be and are hereby authorized to bring suit in the name of the United 
States in the Circuit Court of the United States in the district in which said 
contract was to be performed and executed, irrespective of the amount in 
controversy in such suit, and not elsewhere, for his or their use and benefit, 
against said contractor and his sureties, and to prosecute the same to final 
judgment and execution: Provided, That where suit is instituted by any of 
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the Maryland District of the Fourth Circuit), and also not until 
after the complete performance of the contract, for the per-
formance of which the bond was given, and until the expira-
tion of six months after such completion, during which time 
the United States alone has the right to commence an action. 
The plaintiff in error insists that, although the cause of action 
herein arose before the passage of the amendment, the action 
itself not having been commenced until after that time, all 
the provisions of the amendment regulating the enforcement 
of such cause of action apply to the action before us, as they 
do not affect the cause of action itself, but only the method 
of enforcing the same. In other words, it is contended that 
the amendment is to have retroactive effect in all matters 
relative to procedure, and that, as so construed, this action 
was improperly brought in the Circuit Court of the United 
States for the Eastern District of New York, and that it was 
prematurely brought because it does not appear that at the 
time of the commencement of this action the contract had

such creditors on the bond of the contractor it shall not be commenced until 
after the complete performance of said contract and final settlement thereof; 
and shall be commenced within one year after the performance and final 
settlement of said contract and not later: And provided further, That where 
suit is so instituted by a creditor or by creditors, only one action shall be 
brought, and any creditor may file his claim in such action and be made party 
thereto within one year from the completion of the work under said contract, 
and not later. If the recovery on the bond should be inadequate to pay the 
amounts found due to all of said creditors, judgment shall be given to each 
creditor pro rata of the amount of the recovery. The surety on said bond 
may pay into court, for distribution among said claimants and creditors, the 
full amount of the sureties’ liability, to wit, the penalty named in the bond, 
less any amount said surety may have had to pay to the United States by 
reason of the execution of said bond, and upon so doing the surety will be 
relieved from further liability: Provided further, That in all suits instituted 
under the provisions of this act such personal notice of the pendency of such 
suits, informing them of their right to intervene as the court may order, shall 
be given to all known creditors, and in addition thereto notice of publication 
in some newspaper of general circulation, published in the State or town 
where the contract is being performed, for at least three successive weeks, 
the last publication to be at least three months before the time limited 
therefor.’ ”
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been completed or that six months had expired since its com-
pletion, or that the United States had not itself sued on the 
bond.

The act which is amended consists of but one material sec-
tion, the second section providing only for the comparatively 
unimportant matter of security for costs. The act amending 
the section also consists of but one section. The question is 
whether the amended act applies to this case.

There are certain principles which have been adhered to 
with great strictness by the courts in relation to the construc-
tion of statutes as to whether they are or are not retroactive 
in their effect. The presumption is very strong that a statute 
was not meant to act retrospectively, and it ought never to 
receive such a construction if it is susceptible of any other. 
It ought not to receive such a construction unless the words 
used are so clear, strong and imperative that no other meaning 
can be annexed to them or unless the intention of the legis-
lature cannot be otherwise satisfied. Dash v. Van Kleeck, 7 
Johns. 499; Jackson v. Van Zandt, 12 Johns. 168; United States 
v. Heth, 3 Cranch, 399, 414; Southwestern Coal Co. v. McBride, 
185 U. S. 499, 503; United States v. American Sugar Co., 202 
U. S. 563, 577.

The language of the amended act is prospective, as it pro-
vides “that hereafter any person or persons entering into a 
formal contract with the United States,” etc. That language 
standing alone would leave little doubt as to the intention of 
Congress in the matter of the taking effect of the amendment.

It is urged, however, that as the amendment in this respect 
but reiterates the language of the original act, the use of the 
word “hereafter” in the commencement of the amendment 
ought not to have the significance which would otherwise at-
tach to it, because it is simply in this particular reenacting the 
law as it already stood.

There is considerable force in the suggestion that the word 
“hereafter” is not to receive the weight which in other cir-
cumstances it ought to have. The question is, however, one
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as to the intention of Congress, and when we come to look at 
the provisions of the statute, as amended, we are convinced 
that Congress did not intend that the amendment should apply 
to cases where the bond had already been executed, the work 
done, the respective rights of the parties settled, and the cause 
of action already in existence. If Congress had intended 
otherwise, we think it would have still further amended the 
original act by providing in plain language that the amend-
ment should apply to all cases, and not be confined to the 
future.

The plaintiff in error contends that where an amendment 
to an act relates only to procedure, it takes effect upon causes 
of action existing when the amendment was passed, and hence 
that part of the amendment in question applies and prevents 
the taking of jurisdiction by the Circuit Court for the Eastern 
District of New York. It is admitted by the plaintiff in error 
that the act is not confined to procedure but deals with sub-
stantive rights in some instances, one of which is the provision 
granting a preference to the United States over all other cred-
itors. In such case counsel admits that the provision must 
be construed and held to apply to bonds executed subsequent 
to the enactment of the statute, and to such bonds alone. 
Under the statute of 1894 no such preference could be ob-
tained. American Surety Co. of New York v. Lawrenceville 
Cement Co., 96 Fed. Rep.e 25; United States v. Heaton, 128 
Fed. Rep. 414.

It would follow necessarily that if the full amount of the 
liability of the surety on the bond were insufficient to pay all 
the claims and demands, the provision that, after paying the 
full amount due the United States, the remainder only should 
be distributed pro rata among the intervenors, would also be a 
substantive amendment and not one of procedure. Hence 
counsel admits that the full amount which may be due the Uni-
ted States depends upon whether the bond was executed prior 
or subsequent to the amendment of the statute; that if the 
bond were executed prior thereto, the Government is only en-
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titled to its pro rata share, while if executed subsequently the 
full amount of its claim, regardless of the claims of the other 
creditors, would be the amount due. In other words, these 
provisions, contained in the single section of the act, are to be 
considered as prospective only and as applicable to bonds 
executed subsequently to the passage of the amendment.

. There is another most important amendment, by which the 
material-man’s right to sue is suspended until after the com-
pletion of the work and final settlement and for six months 
thereafter, during which the United States can alone sue upon 
the bond. Instead of a right to sue at once upon the non-
payment of his claim, he is precluded from doing so, perhaps 
for years.

Although the time in which to commence action may be 
shortened and made applicable to causes of action already 
accrued, provided a reasonable time is left in which such ac-
tions may be commenced (Terry v. Anderson, 95 U. S. 628; 
Wilson v. Iseminger, 185 U. S. 55), yet that is a different prin-
ciple from taking away absolutely a present right to sue until 
a period of time, measured possibly by years, shall have 
elapsed.

These various provisions are all contained in the same sec-
tion of the statute, and there is not much of it left to be made 
retrospective, as matter of procedure, after these other pro-
visions have been held to be prospective only. If the limita-
tion as to the district in which the suit upon the bond could 
be brought were to be regarded as simply matter of procedure 
(which we do not assert), we still think it is not to be construed 
as applying retrospectively. As it is only a question of inten-
tion we are not prepared to hold that the section is prospec-
tive in its operation in regard to all its other provisions, but 
retrospective in the one instance, as to the district in which 
the suit is to be commenced. Even matters of procedure are 
not necessarily retrospective in their operation in a statute, 
and we see no reason for holding that this statute, of but one 
section, should be split up in its construction, and one por-
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tion of it made applicable to cases already existing and other 
portions applicable only to the future. We are convinced 
Congress did not intend such separation. Viewing the whole 
section, we think Congress meant that only in future cases 
should the provisions of the amendment apply, although some 
trifling portion of those provisions might be regarded, tech-
nically, as in the nature of procedure. It is therefore wiser 
to hold the entire section governed by the usual rule and as 
applying only to the future.

The judgment of the Circuit Court of Appeals was right, 
and is

Affirmed.

NATIONAL LIFE INSURANCE COMPANY OF THE UNI-
TED STATES OF AMERICA v. NATIONAL LIFE IN-
SURANCE COMPANY.

APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE SEVENTH 

CIRCUIT.

No. 162. Argued March 9, 1908.—Decided April 6, 1908.

Even if the power to review the determination of an executive department 
exists, where the complainant is merely appealing from the discretion of 
the department to the discretion of the court, the court should not inter-
fere by injunction where the complainant has no clear legal right to the 
relief sought.

Where a corporation has taken the same name as that of an older corpo-
ration the fact that it has a greater quantity of mail matter does not 
justify the court in interfering with a special order of the Post Office De-
partment directing the delivery of matter not addressed by street and 
number in accordance with Par. 4 of § 645 of the General Regulations 
of 1902 to the one first adopting the name in the place of address.

The  appellant commenced this suit in equity against the 
defendants on the eighteenth day of July, 1905, in the Circuit 
Court of the United States for the Northern District of Illinois,
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Eastern Division, for the purpose of obtaining an injunction 
against the corporation defendant, restraining' it and its man-
ager, the defendant D. G. Drake, at Chicago, Illinois, from re-
ceiving, and the Chicago postmaster and the letter carriers 
named as defendants from delivering, mail-matter directed to 
" National Life Insurance Company, Chicago, Illinois,” to the 
company so designated, on the ground that, in fact, such mail-
matter was intended for the complainant, even though not 
addressed to it. An answer of the corporation defendant and 
that of its manager was duly filed and served, to which the 
complainant filed a replication. After a hearing it was ad-
judged by the Circuit Court “that the defendant, National 
Life Insurance Company, is entitled to have delivered to it 
such mail as may come to the post-office at Chicago addressed 
'National Life Insurance Company, Chicago, Illinois,’ unless 
such mail shall also bear the street number of the office of the 
National Life Insurance Company -of the United States of 
America, or shall be in some other way designated, upon the 
exterior of the envelope or wrapper containing such mail-mat-
ter, or otherwise, as designed for the National Life Insurance 
Company of the United States of America, and not for the 
National Life Insurance Company. Wherefore, it is further 
ordered, adjudged and decreed that the bill of complaint 
herein, as amended, be and the same is dismissed for want of 
equity.” This judgment was affirmed by the Circuit Court of 
Appeals.

Upon the trial, among others, the following facts were 
agreed upon:

An insurance company known as the National Life Insurance 
Company of the United States of America was duly incorpo-
rated by special act of Congress in the year 1868. Its chief 
office and place of business was, by its charter, located in the 
city of Washington, District of Columbia. The corporation 
thereupon entered upon the life insurance business and con-
tinued to transact that business and to seek new business of 
that kind until 1881.
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The company was duly admitted to do business in the State 
of Illinois on or about August 16, 1868, and in the year 1874 
it established in the city of Chicago, Illinois, what is denomi-
nated its principal branch office, and thereafter continuously 
transacted in the city of Chicago nearly all of the business 
usually transacted at the home office of an insurance company.

In 1881 the company ceased to solicit or to write any new 
business, and such omission continued until 1900, and during 
that period the business transacted by it at its principal branch 
office in Chicago was such as was incident to the care and 
preservation of the business written prior to 1881. Between 
those years the company was suffering a natural liquidation, 
its outstanding policies decreasing from 5,966 in number to 
1,317, while its policies in Illinois had decreased from 394 to 
100. In the year 1900 the company again began to solicit new 
business, and up to March, 1904, transacted at its principal 
branch office in Chicago all of the business usually transacted 
at the chief or national office of an insurance company.

In March, 1904, the complainant was incorporated under 
the laws of the State of Illinois, with its principal office and 
place of business in the National Life building, at 159 La Salle 
street, in the city of Chicago, and the complainant forthwith 
took over all the property and business of the Washington, 
District of Columbia, corporation, and continued thereafter 
to transact the business theretofore transacted by the latter 
corporation. Prior to this time (March, 1904) the Washington 
company had taken over the business of two other life insur-
ance companies and one trust company, all of which had be-
come merged in the Washington company when the com-
plainant took over its business. The Washington corporation 
still preserves its corporate entity, but since March, 1904, has 
transacted no business except such as was incident to carry-
ing out the contracts by which the complainant took over its 
property and business.

The average number of pieces of mail received by the com-
plainant at its chief office in Chicago, intended for it, during 
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the year 1905 and up to May 1, 1906, was about 200 per day 
for each business day.

The defendant F. E. Coyne was the postmaster at Chicago 
up to the eighth of January, 1906, since the commencement 
of this suit, and on that date Fred A. Busse was appointed 
and has since acted as such postmaster. The other individual 
defendants are the mail carriers in that city for the territory 
in which the complainant’s place of business is situated.

The corporation defendant was organized and incorporated 
by an act of the legislature of Vermont on the thirteenth day 
of November, 1848, under the name of “National Life Insur-
ance Company of the United States.” By another act of the 
legislature, approved October 7, 1858, the name of the com-
pany was changed to “Rational Life Insurance Company,” 
and since that time its name has been continuously and is now 
“ National Life Insurance Company.”

The company was duly admitted to do business imthe State 
of Illinois on the fifth of October, 1860, and has done business 
in that State continuously from that time to the present. 
It has maintained since some time prior to 1868 a branch office 
in the city of Chicago, and has done business continuously at 
that branch office since its establishment up to the present 
time. That office since March 1, 1895, has been in charge of 
the defendant D. G. Drake, as its manager. During the period 
from 1881 to 1900 the business of this corporation in the State 
of Illinois increased from 190 policies to 3,846 policies. It 
has in all more than 70,000 policyholders, and the average 
number of pieces of mail-matter received by it and D. G. Drake, 
its manager, at the office of the company in the Marquette 
Building, in Chicago, and intended for them, or one of them, 
during the year 1905 and up to May 1, 1906, was about 23 
pieces per day for each business day.

There had been received for some years prior to 1905, at 
the Chicago post-office, numerous pieces of mail-matter every 
day, addressed simply “National Life Insurance Company, 
Chicago, Illinois.” During the year 1905 the average number
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of such pieces of mail-matter was about five per day. Prior 
to the nineteenth of January, 1905, substantially all such mail-
matter thus addressed had been delivered to D. G. Drake, as 
manager for the defendant National Life Insurance Company, 
and from day to day Drake opened or caused to be opened the 
pieces of mail-matter thus addressed, and those not found to 
be intended for the defendant company would be marked by 
him “Not for National Life Insurance Company,” would then 
be redeposited in the United States mail and subsequently 
delivered to the National Life Insurance Company of the Uni-
ted States of America.

The complainant was dissatisfied with this condition of 
things and contended that all the mail thus addressed should 
be delivered to the complainant. Various letters passed upon 
the subject between the complainant and the postmaster at 
Chicago, and the manager of the defendant corporation, and 
also the authorities of the Post Office Department, at Wash-
ington. For the purpose of settling the question it was sug-
gested from Washington that the postmaster at Chicago should 
direct a representative of the two companies to appear at his 
office daily for a period of ten days and open the mail in the 
presence of an employé of the office, designated by the post-
master, and that a record should be kept of the mail received, 
and the proportion thereof intended for each company. If 
it then appeared that a great majority of the mail was really 
intended for the complainant, delivery should be made to 
that company. On the other hand, if the contention that the 
greater part of the mail so addressed belonged to the complain-
ant was not supported by the facts, the existing conditions 
should be continued; and should either party decline to assent 
to these conditions, delivery should then be made to the other. 
The defendant corporation did not agree to this examination 
of the mail, and asked (January 17) for delay for further com-
munications, but the postmaster at Chicago, on account of 
this refusal, and also acting under advices from the Postmaster 
General’s Department, at Washington, directed, under date 

vo l . ccix—21 ,
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of January 18, 1905, that thereafter the mail should, until 
otherwise directed, be delivered to the complainant. Under 
this order the mail was so delivered from January 19, 1905, 
until July 12, 1905. During that time the complainant re-
ceived 794 letters addressed “ National Life Insurance Com-
pany, Chicago, Illinois,” and of that number 778 were found to 
be intended for the complainant and related to its business; 
2 letters were intended for the defendant and related to its 
business; and the remaining 14 pieces consisted of circular 
letters relating to bonds, mortgages and other securities and 
investments, advertising, catalogues and statistics, in regard 
to which it was impossible to tell from the inspection of the 
envelope and contents whether they were intended for the 
complainant or the defendant.

On the twenty-first of June, 1905, the Post Office Depart-
ment altered its directions, and directed the Chicago post-
master to thereafter deliver mail addressed “National Life 
Insurance Company, Chicago, Illinois,” to the National Life 
Insurance Company, a Vermont corporation, at its offices in 
the Marquette Building, Chicago, Illinois.

This order has ever since been obeyed by the Chicago post-
master, and for the purpose of obtaining relief therefrom the 
present suit was commenced.

Mr. L. A. Stebbins, with whom Mr. W. H. Sears was on the 
brief, for appellant.

Mr. Henry Russell Platt for appellee National Life Insurance 
Company.

Mr . Jus tice  Peckh am , after making the foregoing state-
ment, delivered the opinion of the court.

The record shows that the defendant company was first in-
corporated in Vermont in 1848 by act of the legislature, under 
the name “National Life Insurance Company of the United
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States,” but in 1858 the legislature of that State altered the 
name to “ National Life Insurance Company,” and this was ten 
years prior to the incorporation of the Washington, D. C., cor-
poration. The defendant company has ever since that time 
maintained the name given it in 1858, and it was in use by it 
when, in 1860, it was admitted to do business in Illinois. It 
established a business office in Chicago prior to 1868, and has 
since that time continuously made use of the mails of the 
United States, under its corporate name.

After the Washington company was incorporated in Au-
gust, 1868, it was admitted to do business in the State of Illi-
nois, but it was not until 1874 that it established in the city 
of Chicago what it denominated its principal branch office.

The defendant company, under the law of Illinois, places on 
its signs in the building where it does business a statement that 
it was incorporated in Vermont, but its corporate name has 
no such addition.

Both companies being engaged in the life insurance business 
in various States, and, after 1874, both having business offices 
in Chicago, are constantly receiving letters through the mails. 
Large numbers of them are properly addressed, those intended 
for the complainant being addressed to it by its own name, 
to which is usually added the street number of the building 
in which it has its office, 159 La Salle street, while those in-
tended for the defendant company are addressed to it by name, 
with the addition of Marquette Building, where its office is, 
or they are addressed to D. G. Drake, its manager. The diffi-
culty has arisen over letters which were simply addressed 
‘National Life Insurance Company, Chicago, Illinois,” and 

these have, with the exception of a brief time between January 
and July, 1905, been delivered to the defendant company, in 
the Marquette Building. After they have been there opened 
such of them as have been intended for the complainant have 
been returned to the post-office at Chicago, from which they 
have been then delivered to the complainant. A very large 
proportion of the letters thus addressed have proved, upon
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being opened, to have been intended for the complainant. 
The letters that are addressed to the defendant by its corpo-
rate name cannot be known to have been intended for the 
complainant until they have been opened. In other words, 
there is nothing on the outside of the letters from which it 
could be determined that they were not intended for the com-
pany to which they were addressed by its corporate name, but 
for the complainant. Some of the letters thus addressed have 
been, in fact, intended for the defendant company, although 
a very small proportion of them.

As the defendant company used its name long prior to the 
adoption of a "somewhat similar name by the complainant, it 
is apparent that the confusion which has arisen therefrom in 
regard to the mail delivered at Chicago is not at all the fault 
of the defendant company. The whole claim of the complain-
ant rests upon the averment that a very large majority of the 
letters that are addressed to the defendant company by its 
own name alone are in reality intended for the complainant. 
This fact does not clothe the complainant with the legal right 
to insist that the Chicago postmaster shall be directed to de-
liver all mail of the character in question to a corporation other 
than that to which the mail is addressed. It is a matter of 
confusion arising from a similarity of names,- wherein the 
greater proportion of the total amount of the mail thus ad-
dressed belongs to the complainant, although not addressed 
to it, and yet some portion of the mail thus addressed actually 
belongs to the company to which the mail is in fact addressed. 
There are no means of discovering to which company the let-
ters belong short of opening them. The complainant by adopt-
ing greater caution in the matter of directions to its corre-
spondents as to the proper address might probably be able 
to secure more correctness in the direction of letters intended 
for it.

In the endeavor to discharge its duty the department has 
provided, in paragraph 4 of § 645 of its Postal Laws and Reg-
ulations of 1902, the following general regulation:
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“ Attempts to secure the mail of an established house, firm, 
or corporation through the adoption of a similar name should 
not be recognized. Where disputes arise between individuals, 
firms, or corporations as to the use of a name or designation, 
matter addressed to a street, number, or building should be 
delivered according to such address. When not so addressed, 
the mail will be delivered to the firm or corporation which first 
adopted the name of the address at that place.”

The Post Office Department made a special order herein, 
following substantially that rule. The appeal made by the 
complainant to the department was really nothing but an 
appeal to its discretion; complainant could only have asked 
for the order because, upon the whole, it was thought but fair 
and equitable that the corporation for which, in a great ma-
jority of cases, the letters were probably intended, should 
have them, although letters so addressed were in a number of 
cases intended for the corporation named on them. The court 
is now asked, in effect, to review and reverse that order, not 
because the complainant has a legal right to the delivery of 
all these letters, but only because, judging from the past, the 
numbers intended for complainant are many more than those 
intended for defendant, even though all are addressed to the 
latter. The court is therefore asked to judge by the experience 
of the past, although in making the order asked for it inevi-
tably directs the delivery of some letters to the wrong party, 
and in opposition to the address upon the letters. Assuming 
that the court in some cases has the power to, in effect, review 
the determination of the department, we do not think this is 
an occasion for its exercise. The complainant is really appeal-
ing from the discretion of the department to the discretion of 
the court, and the complainant has no clear legal right to ob-
tain the order sought. See Bates & Guild Co. v. Payne, 194 
U. S. 106, 108.

A court in such case ought not to interfere in the adminis-
tration of a great department like that of the Post Office by 
an injunction, which directs the department how to conduct
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the business thereof, where the party asking for the injunction 
has no clear right to it.

This case has nothing in common with American School &c. 
v. Me Annuity, 187 U. S. 94. There the Post Office Depart-
ment was assuming to act under a statute giving it the power 
to refuse to deliver mail-matter to an individual guilty of fraud 
in his business, and this court held that the case made did not 
show that the plaintiff in error had been guilty of any conduct 
that could be held to be a fraud under the statute under which 
the Post Office Department was acting. The department was, 
therefore, without jurisdiction to make the order, which was 
reversed in this court.

The judgment of the Circuit Court of Appeals must be *
Affirmed.

ALLEMANNIA FIRE INSURANCE COMPANY OF PITTS-
BURG v. FIREMEN’S INSURANCE COMPANY OF BAL-
TIMORE, TO THE USE OF WOLFE, RECEIVER.

ERROR TO THE COURT OF APPEALS OF THE DISTRICT OF

COLUMBIA.

No. 180. Argued March 17, 18, 1908.—Decided April 6, 1908.

Reinsurance has a well known meaning, and, as the usual compact of re-
insurance has been understood in the commercial world for many years, 
the liability of the reinsurer is not affected by the insolvency of the re-
insured company or by the inability of the latter to fulfill its own con- 

• tracts with the original insured; and in this case the compact, notwith-
standing it refers to losses paid, will be construed to cover losses payable 
by the reinsured company; and, in a suit by the receiver of that company 
on the compact, the fact of its insolvency and non-payment of the risks 
reinsured does not constitute a defense.

28 App. D. C. 330, affirmed.
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This  action was brought by plaintiff, who is the defendant 
in error, in the Supreme Court of the District of Columbia for 
the purpose of recovering an amount alleged to be due the 
plaintiff from the defendant (plaintiff in error) on a policy of 
reinsurance. The plaintiff obtained judgment in the trial 
court, which was affirmed in the Court of Appeals of the Dis-
trict.

The plaintiff had originally insured the property which was 
destroyed, and had prior to the loss reinsured a proportion of 
the original insurance with the defendant company. After 
such reinsurance the plaintiff suffered heavy losses by reason 
of the great fire in the city of Baltimore in the month of Feb-
ruary, 1904, for which losses it became liable, and was rendered 
thereby insolvent, and is unable to pay the same, unless thè 
plaintiff is able to collect the amount due it from the defend-
ant by virtue of its reinsurance policies, and from other corpo-
rate fire insurance companies with which plaintiff had con-
tracts of reinsurance. By reason of the insolvency of the 
corporation a receiver was appointed, by a decree of the Cir-
cuit Court of Baltimore city, prior to the commencement of 
this action.

Upon the trial the plaintiff proved a cause of action against 
the defendant, unless the facts, which it also proved, that it 
had become insolvent by reason of the losses sustained by it 
incident to the Baltimore fire in 1904, and that a receiver had 
been appointed for it by the court in Maryland, and that the 
receiver had paid to its creditors, after this suit was brought, 
but fifty-five per cent of the amount of its liability, amounted 
to a defense.

The contract between the plaintiff and defendant was de-
scribed therein as a “reinsurance compact,” and in it the de-
fendant agreed to “reinsure the Firemen’s Insurance Company” 
in the amounts and manner therein stated.

There were contained in the compact, and forming part 
thereof, the following subdivisions:

10. Upon receiving notice of any loss or claim under any 
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contract hereunder reinsured the said reinsured company shall 
promptly advise the said Allemannia Fire Insurance Com-
pany, at Pittsburg, Pa., of the same, and of the date and 
probable amount of loss or damage, and after said reinsured 
company shall have adjusted, accepted proofs of, or paid such 
loss or damage, it shall forward to the said Allemannia Fire 
Insurance Company, at Pittsburg, Pa., a proof of its loss and 
claim against this company, upon blanks furnished for that 
purpose, by said Firemen’s Insurance Company, together with 
a copy of the original proofs and claim under its contract re-
insured, and a copy of the original receipt taken upon the pay-
ment of such loss; and upon request, shall exhibit and permit 
copies to be made of all other papers connected therewith, 
which may be in its possession.

“11. Each entry under this compact, unless otherwise pro-
vided in this compact, shall be subject to the same conditions, 
stipulations, risks and valuation as may be assumed by the 
said reinsured company under its original contracts hereunder 
reinsured, and losses, if any, shall be payable pro rata with, 
in the same manner, and upon the same terms and conditions 
as paid by the said reinsured company under its contracts 
hereunder reinsured, and in no event shall this company be 
liable for an amount in excess of a ratable proportion of the 
sum actually paid to the assured or reinsured by the said re-
insured company under its original contracts hereunder re-
insured, after deducting therefrom any and all liability of other 
reinsurers of said contracts or any part thereof.”

The defendant gave no evidence, but requested the court to 
instruct the jury as follows:

“No. 2. The jury are instructed that proof of mere lia-
bility on the part of the plaintiff under the original contracts 
or policies, involved in this suit, is not sufficient to entitle it 
to a verdict against the defendant; and the jury are there-
fore further instructed that they must return a verdict in 
favor of the defendant, unless they shall find from the evi-
dence that the plaintiff has actually paid the whole or some
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part of one or more of the claims against it enumerated in the 
schedule annexed to the contract of reinsurance here sued 
upon.

"No. 3. The jury are instructed that if they find for the 
plaintiff, their verdict must not be for an amount in excess of 
a ratable proportion of the various sums actually paid by it 
to its policyholders under the original contracts or policies 
enumerated in the schedule attached to the declaration filed 
herein.”

These instructions were refused and the refusal duly ex-
cepted to. Thereupon the jury, under instructions, returned 
a verdict in favor of the plaintiff for $12,613.24, being the 
amount which it was conceded was due under the reinsurance 
compact, provided the fact of insolvency and non-payment 
by the reinsured did not constitute a defense.

Mr. Andrew Y. Bradley and Mr. H. Prescott Gatley, with 
whom Mr. Charles H. Bradley was on the brief, for plaintiff 
in error:

Under the contract of reinsurance sued upon the reinsured 
must have paid the losses on risks carried by it before it can 
recover from the reinsuring company.

The provisions found in §§10 and 11 of the contract are ab-
solutely controlling in this case.

There is nothing unreasonable in the provisions nor do they 
contravene any rule of public policy. The contract of rein-
surance is made not for the benefit of the policyholders under 
the reinsured company, but for the protection of the reinsured, 
and the language of it clearly demonstrates that it was in-
tended, not as protection against mere liability to pay, but 
against actual payment of losses.

“Contracts of insurance, like other contracts are to be con-
strued according to the sense and meaning of the terms which 
the parties have used, and if they are clear and unambiguous, 
their terms are to be taken and understood in their plain, or-
dinary and popular sense.” Imperial Fire Ins. Co. v. Coos 
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County, 151 U. S. 462, 463; 2 Parsons on Contracts (7th ed.), 
626, 632.

The language of paragraph 11 of this contract is neither 
technical nor ambiguous nor have any of the terms therein used 
“acquired a meaning district from the popular sense of the 
same terms.” They must, therefore, be taken and understood 
in their plain, ordinary and popular sense. The words “and in 
no event,” in their plain, ordinary and popular sense, include 
and refer to insolvency as clearly as though that word were 
visibly written in the contract.

This contract provides that “ in no event shall this company 
be liable for an amount in excess of a ratable proportion of 
the sum, actually paid,” not a ratable proportion of the loss. 
The liability of the reinsuring company being clearly and ex-
pressly fixed by the terms of the contract, the court will not 
enlarge it. Kerr on Ins., 729, 735; Imperial Ins. Co. v. Coos 
County (supra).

The moment the reinsured accepted the contract in this 
case it assumed and took upon itself the duty of performing 
a certain definite act by which, and by which alone, the ex-
tent and measure of the liability of the reinsuring company 
could be ascertained in the event of a loss. The reinsured, 
by its acceptance of this contract, agreed that “actual pay-
ment” by it of its losses should be a condition precedent to 
its right of recovery against the reinsuring company. Lang-
dell on Contracts, § 33; Ostrander on Insurance, § 334; Kerr 
on Insurance, 740; Braunstein v. Ins. Co., 1 Best & S. 728.

The insolvency of the reinsured was an event the happening 
of which could have been provided against by the terms of 
the contract. There being no such provision in the contract, 
it must be conclusively presumed that the parties had that 
event, as well as all others, in mind when they agreed that 
“in no event” should the reinsuring company be liable for 
an amount in excess of ratable proportion of the sum actually 
paid, etc.

The fact that performance of this condition precedent is
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now impossible does not invalidate it, nor is the reinsured re-
lieved or discharged from its obligation.

Mr. William F. Mattingly and Mr. T. Wallis Blakistone for 
defendant in error:

The contract did not contemplate insolvency. It was a 
contract of indemnity and the legal construction of § 11, in 
connection with the entire contract, following the strict intent 
of both parties to it, is that in no event should the defendant 
be required to pay under its contract more than its ratable 
proportion of the actual liability of the plaintiff. May on Ins., 
§§ 11, Ila; 2 Clement on Fire Ins., 551, 557; Consolidated R. 
E. & F. Ins. Co. v. Cashow, 41 Maryland, 59, 74, 75; Blackstone, 
Rec’r, v. Allemannia Ins. Co., 56 N. Y. 104; In re Insurance 
Company’s Appeal, 83 Pa. St. 396; Cashau v. Northwestern Nat. 
Ins. Co., 5 Fed. Cas. No. 2,499; Ex parte Norwood, 18 Fed. Cas. 
No. 10,364; In re Republic Ins. Co., 20 Fed. Cas. No. 11,705.

The construction of these reinsuring contracts, as shown by 
authorities cited, is in conformity with the general principles, 
relating not only to indemnity contracts, but all contracts. 
The fundamental rule of construction is that the consideration 
of the situation of the parties when the contract was made, 
its subject matter and the purpose of its execution, are ma-
terial to determine the intention of the parties and the mean-
ing of the terms they used, and that when these are ascertained 
they must prevail over the words of the stipulations. Kauff-
man v. Roeder, 54 L. R. A. 247, 250; S. C., 47 C. C. A. 278; 
Canal Co. v. Hill, 18 Wall. 94; O’Brien v. Miller, 168 U. S. 287; 
Insurance Co. v. Duval, 8 S. & R. 147; Illinois Ins. Co. v. Andes 
Ins. Co., 67 Illinois, 362; Eagle Ins. Co. v. Lafayette Ins. Co., 
9 Indiana, 443; Gantt v. American Ins. Co., 68 Missouri, 503; 
24 A. & E. Enc. (2d ed.), 265/, 267 (2), 270, VIII.

Mr . Jus tic e Peckh am , after making the foregoing state-
ment, delivered the opinion of the court.

The only question before the court is as to the construction
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of the language of the reinsurance compact. The term “ re-
insurance ” has a well-known meaning. That kind of a con-
tract has been in force in the commercial world for a long 
number of years, and it is entirely different from what is 
termed “double insurance,” i. e., an insurance of the same in-
terest. The contract is one of indemnity to the person or cor-
poration reinsured and it binds the reinsurer to pay to the 
reinsured the whole loss sustained in respect to the subject of 
the insurance to the extent to which he is reinsured. It is not 
necessary that the reinsured should first pay the loss to the 
party first insured before proceeding against the reinsurer upon 
his contract. The liability of the latter is not affected by the 
insolvency of the insured or by its inability to fulfill its own 
contract with the original insured. The claim of the reinsured 
rests upon its liability to pay its loss to the original insured 
and is not based upon the greater or less ability to pay by the 
reinsured. If the reinsured commenced his action against the 
reinsurer before he had himself paid the loss the reinsured took 
upon himself the burden of making out his claim with the 
same precision that the first insured would be required to do 
in an action against him. But there is no authority for saying 
that he must pay the loss before enforcing his claim against 
the reinsurer. These propositions are adverted to and enforced 
in Hone &c. v. The Mutual Safety Insurance Company, 1 Sandf. 
Superior Court Reports, 137, where the authorities upon the 
subject are gathered and reviewed at some length. The case 
itself was subsequently affirmed in the Court of Appeals in 2 
N. Y. 235. See also Blackstone v. Allemannia Fire Insurance 
Company, 56 N. Y. 104. The same doctrine is held in Con-
solidated Real Estate &c. v. Cashow, 41 Maryland, 59.

Counsel for plaintiff in error frankly concedes that the legal 
propositions above stated are correct, and unless there is 
something in the special provisions of this reinsurance contract 
which changes the ordinary rule on that subject the judgment 
herein must be affirmed. Reference is made to the eleventh 
subdivision of the policy in question. Under the language of
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that clause the plaintiff in error contends that the general rule 
is altered, and that unless the reinsured has paid over the 
money on account of the loss, to the original insured, the re-
insurer is not bound to pay under this particular contract of 
reinsurance. Language somewhat like that used in the elev-
enth subdivision has been construed in other cases. In Black-
stone v. Allemannia Fire Insurance Company, supra, the lan-
guage used was “loss, if any, payable pro rata, and at the same 
time with the reinsured.” The Court of Appeals of New York 
held that the first part of the clause relieved the defendant 
from paying the full amount of the loss and made it liable only 
for its pro rata share, so that the defendant’s reinsurance being 
for half the loss, the defendant was only held liable to pay 
half the loss. Continuing, the court said (p. 107): “In regard 
to the latter branch of the clause in question, which says that 
the loss is payable ‘at the same time with the reinsured,’ it 
is not possible to conclude from it that actual payment by the 
reinsured is, in fact, to precede or to accompany payment by 
the reinsurer. It looks to the time of payability and not to 
the fact of payment. It has its operation in fixing the same 
period for the duty of payment by the reinsurer as was fixed 
for payment by the reinsured. To give it the construction con-
tended for by the defendant would, in substance, subvert the 
whole contract of reinsurance as hitherto understood in this 
State.”

In Ex parte Norwood, 3 Biss. 504, a clause in the reinsurance 
policy stated that “loss, if any, payable at the same time and 
pro rata with the insured,” and it was held that such language 
simply gives to the company the benefit of'any defense, de-
duction or equity which the first insurer may have, making 
the liability of the reinsured the same as the original insured. 
It does not limit such liability to what the original insurer may 
have paid or be able to pay. Speaking of this clause, Judge 
Blodgett said:

“The reinsuring company is to have the benefit of any de-
duction by reason of other insurance or salvage, that the 
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original company would have, and also to have the benefit 
of any time for delay or examination which the original com-
pany might claim, so that the liability of the reinsuring com-
pany shall be co-extensive only with the liability and not with 
the ability, so to speak, of the original company.

“The original company may have reinsured for the purpose 
for-which reinsurance is usually, if not universally, accom-
plished—for the purpose of supplying itself with a fund with 
which to meet its obligations. It may have placed its own 
funds entirely out of its control; it may have divided its capi-
tal among its stockholders, and may depend solely upon the 
reinsurance to make good its liability to policyholders.

“The intention of this clause was to make the reinsuring 
company’s liability co-extensive, and only co-extensive, with 
the liability of the original insurance company.

“For instance, suppose an insurance company in the city 
of Chicago wishes to go out of business. It has money enough 
to reinsure all its risks, and does so, and goes out of the in-
surance business. That company does not keep a fund on 
hand any longer for the purpose of meeting losses as they fall 
in, but depends upon its reinsurance.

“Now, it is to my mind absurd to say, if a loss occurs on 
one of those reinsured policies, that the company primarily 
liable is to have its claim against the reinsuring company 
limited by its ability to meet its obligations to its original 
policyholders. The very object of making the policy of re-
insurance was to place the company in funds with which to 
make its policyholders whole, and that is defeated if the con-
struction which is insisted upon by the assignee is the true one.

“The fair, liberal construction, it seems to me, of this clause, 
and the salutory one, is to assume that the true intent of it— 
the judicial meaning—is that the liability of the reinsurance 
company is to be no greater than that of the original company; 
that they are not to be compelled to pay any faster than the 
original company would be compelled to pay; that they are 
to have the benefit of any defense which the original company
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would have had. Any deduction—any equity—which the 
original company would have had against the original insured 
is to inure to the benefit of the reinsuring company.

“ I am of opinion that the Republic is liable on these policies 
to the extent of the adjusted losses, even if the Lorillard had 
not paid a cent.”

In Cashau v. The Northwestern &c. Insurance Co., 5 Biss. 
476, in the reinsurance policy there was a clause that the re-
insurer shall “pay pro rata at and in the time and manner as 
the reinsured.” It was held that the reinsurer was to have 
all the advantages of the time and manner of payment specified 
in the policy of the reinsured, but that it had no reference to 
the insolvency of the reinsured. The court in that case said:

“The insolvency of the original insurer is no defense, in 
whole or in part, to a suit against the reinsurer. It is claimed 
on the part of the defendant that the condition in its policy 
is an exception to this position of the law. . . . The con-
dition in that policy that ‘in case of loss the company shall 
pay pro rata at and in the same time and manner as the re-
insured,’ cannot mean that in case of the insolvency of the 
Fulton company the defendant shall only be obliged to pay 
the pro rata of the dividends of the assets of said company, 
upon the claim of the first insured. It cannot have such ap-
plication. The condition means that the defendant shall pay 
at and in the same time and manner as the reinsured company 
shall pay or be bound to pay according to its policy, and the 
defendant shall have all the advantages of the time and manner 
of payment specified in the policy of the Fulton company, 
otherwise the defendant’s policy would not be the contract of 
indemnity intended, and endless litigation might ensue.”

Bearing in mind what the contract of reinsurance, pure and 
simple, means, and how these contracts have been enforced 
in the past when some special language has been introduced 
in regard to the payment under a reinsurance policy, the 
question arises whether, by the use of the language of the 
eleventh subdivision, the contract of reinsurance, while still 
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bearing that name, has been so changed as to deprive it of 
its chief value. As is stated by Judge Johnson, in regard to 
the language used in 56 N. Y., supra, to give this language 
this construction will, in substance, subvert the whole con-
tract of reinsurance as hitherto understood. We agree with 
the court below, that the language of the eleventh subdivision, 
taken in connection with the fact that it is used in a contract 
designated by the parties as one of reinsurance, means that 
the reinsuring company shall not pay more than its ratable 
proportion of the actual liability payable on the part of the 
reinsured, after deducting all liability of other reinsurers.

To hold otherwise is to utterly subvert the original meaning 
of the term reinsurance and to deprive the contract of its chief 
value. The losses are to be payable pro rata with, in the same 
manner and upon the same terms and conditions as paid by 
the reinsured company under its contracts. This means that 
such losses, payable pro rata, are to be paid upon the same 
condition as are the losses of the insurer payable under its 
contract. And the liability of the reinsurer shall not be in 
excess, of the liability of the insurer under its original contracts, 
after deducting therefrom any and all liability of other re-
insurers of the contract of the insurer or of any part thereof. 
It is the ratable proportion for which the other reinsurers are 
liable, that provision is made for deducting, and the liability 
of the insurer means such liability after that deduction, and 
does not mean there must be an actual payment of such lia-
bility by the insurer before it can have any benefit of the con-
tract of reinsurance which is made with defendant.

Subdivision 10 of the contract does not result in any different 
conclusion.

This subdivision does not and cannot mean that there is 
to be no liability unless the reinsured should pay the loss sus-
tained. The reinsured company under its provisions is bound 
to forward to the reinsuring company a statement of the date 
and the probable amount of loss or damage, and it is provided 
that after the reinsured company shall have adjusted, accepted
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proofs of, or paid such loss or damage, it shall forward the 
proof of its loss and claim and a copy of the receipt taken for 
payment. It means that if the loss or claim has been in fact 
paid, then a copy of the receipt is to be sent, but it does not 
mean that there must be payment before any liability on the 
part of the reinsuring company exists.

We do not think that the language of these two subdivisions 
was intended to entirely nullify and tear up by the roots the 
construction given to the contract of reinsurance for so many 
years throughout the civilized world and upon which its chief 
value is based. The nature of the contract is accurately de-
scribed in its commencement. It is described as a “compact 
of reinsurance,” and there has been no doubt as to the meaning 
of such contract for the last two centuries. The judgment of 
the Court of Appeals is right, and is

Affirmed.

UNITED STATES v. CERECEDO HERMANOS y

COMPANIA.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR

PORTO RICO.

No. 152. Submitted March 5, 1908.—Decided April 6, 1908.

When the meaning of a statute is doubtful the construction given by the 
department charged with its execution should be given great weight. 
Robertson v. Downing, 127 U. S. 607; United States v. Healy, 160 U. S. 
136.

The reenactment by Congress, without change, of a statute which had 
previously received long continued executive construction, is an adoption 
by Congress of such construction. United States v. Falk, 204 U. 8. 143.

Par. 296 of the Tariff Act of July 11,1897, construed in accordance with 
Treasury decisions.

The  facts are stated in the opinion. 
vol . ccix—22
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Mr. Assistant Attorney General Sanford for appellant, sub-
mitted.

No counsel appeared for appellee.

Mr . Just ice  Mc Kenna  delivered the opinion of the court.

The appellee imported into Porto Rico from France thirty 
cases of red wine, twenty-four bottles to the case, and each 
bottle containing more than one pint and less than a quart of 
wine.

The wine was classified by appraisers at the port of San 
Juan under paragraph 296 of the present tariff act and the 
reciprocity treaty with France of May 30, 1898, as being duti-
able at $1.25 per dozen bottles, making a total of $75. Upon 
this classification the entry was liquidated and the duty paid.

The appellee in due time protested against the classification 
and the decision of the collector, stating that “the wine in 
question has been assessed at $1.25 per dozen bottles, when 
it should be by cases of 24/2 bottles.”

The board of appraisers decided against the collector and 
in favor of the protest, saying:

“The wine in question being contained in cases of 24 bottles, 
and each bottle containing over a pint, was clearly subject 
to duty at $1.60 per case, and any excess beyond this quantity 
found in such bottles would be subject to a duty only of 5 
cents per pint or fractional part thereof.”

The District Court affirmed the decision of the board of 
appraisers.

The only question in the case is the construction of para-
graph 296, the material portions of which are as follows:

“In bottles or jugs, per case of 1 dozen bottles or jugs, con-
taining each not more than 1 quart and more than 1 pint, or 
24 bottles or jugs containing each not more than 1 pint, $1.60 
per case; and any excess beyond these quantities found in 
such bottles or jugs shall be subject to a duty of 5 cents per 
pint or fractional part thereof. . . .”
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It is the contention of the Government that the paragraph 
separates still wines in bottles into three classes and fixes a 
specific rate of duty on each, as follows:

“(a) Bottles ‘containing each not more than one pint,’ 
which are to be assessed as full pints at $1.60 per 24 bottles, 
or at the rate of 6j cents per pint; (6) bottles ‘containing each 
not more than one quart and more than one pint,’ which are 
to be assessed as full quarts at $1.60 per dozen bottles, that is, 
at the same rate of 6 j cents per pint; and (c) bottles containing 
‘any excess beyond these quantities,’ which are to be assessed 
at the rate of $1.60 per dozen, plus 5 cents per pint or frac-
tional pint on the excess over a quart contained in each bottle.”

We think the contention is right, and needs no comment to 
make it clear.

Counsel for the Government also points out that the pro-
visions of the tariff act of 1875 and subsequent acts were 
substantially similar to paragraph 296, and that the Treasury 
decisions thereunder were in accordance with the interpreta-
tion for which the Government now contends. The first of 
these decisions was made in 1879. In re De Luze, T. D. 4060. 
The ruling was repeated in 1893. In re G. W. Sheldon & Co.,
T. D. 14,461. And again in 1899. In re Wyman, T. D. 20843.

We have said that when the meaning of a statute is doubt-
ful great weight should be given to the construction placed 
upon it by the department charged with its execution. Robert-
son v. Downing, 127 U. S. 607; United States v. Hedley, 160
U. S. 136. And we have decided that the reenactment by 
Congress, without change, of a statute, which had previously 
received long continued executive construction, is an adoption 
by Congress of such construction. United States v. Falk, 204 
U. S. 143, 152.

Judgment reversed.

Mr . Just ice  White  and Mr . Just ice  Peckh am  concur 
solely because of the prior administrative construction.
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THOMPSON v. COMMONWEALTH OF KENTUCKY.

ERROR TO THE COURT OF APPEALS OF THE STATE OF KENTUCKY.

No. 160. Argued March 9, 1908.—Decided April 6, 1908.

Due process of law does not assure to taxpayers that the court will sustain - 
the interpretation given to a statute by executive officers or relief from 
the consequences of misinterpretation by either such officers or the court; 
one acting under a statute must take his chances that such action will be 
in accord with the final decision as to its proper interpretation; this is a 
hazard under every law from which there is no security.

It is within the power of the State to tax spirits in bonded warehouses and 
require the warehouseman to pay the same with interest after the taxes 
due to the United States Government have been paid; and if the ware-
houseman is given a lien on the spirits for the taxes and interest paid by 
him he is not deprived of his property without due process of law. .

The fact that a warehouseman paid taxes without interest on spirits in bond 
under a mistaken interpretation of the statute by the state officers and 
subsequently permitted the spirits to be withdrawn does not estop the 
State to recover from the warehouseman interest due on such taxes un-
der the statute, and a judgment therefor does not deprive the warehouse-
man of his property without due process of law within the meaning of the 
Fourteenth Amendment, and so held as to the tax statutes of Kentucky.

A classification of distilled spirits in bond, as distinct from other property 
in regard to payment of interest on taxes does not constitute a discrimi-
nation amounting to a denial of equal protection of the laws , within the 
meaning of the Fourteenth Amendment.

94 S. W. Rep. 654, affirmed.

This  is an action to collect interest on deferred taxes assessed 
for the years 1898 to 1902, both inclusive, on distilled spirits, 
which were stored in the warehouse of plaintiff in error.

The petition of the Commonwealth contains a cause of action 
for each year, and it is alleged in each that plaintiff in error 
was the owner or proprietor of a bonded warehouse in which 
distilled spirits were stored, and, as required by law, reported 
the quantity of spirits on which the Government tax had been 
paid or was then due, and the amount of spirits theretofore 
removed since the preceding report, showing the years in which
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such spirits were assessed for taxation and the number of 
packages and their value as assessed. And it is alleged that 
by such reports, which were verified as the law directs, there 
was shown to be due the Commonwealth of Kentucky, “as 
taxes, exclusive of any interest, the sum of ------ dollars”
for the particular year. It is further alleged that “the sum 
reported as taxes due was incorrect, in that there was not in-
cluded accumulated interest on the taxes due while the spirits 
remained in the bonded warehouse.” The amount for each 
year is alleged. The petition was amended by order of the 
court and made specific as to the tax rate assessed by the 
Commonwealth for the period of years covered by the petition. 
The amendment also stated the valuation fixed by the state 
board of valuation on distilled spirits and the time when the 
spirits were placed in bond, when withdrawn, and the amount 
of taxes paid thereon by plaintiff in error.

The answer of the defendant, plaintiff in error here, is very 
voluminous. It denies that plaintiff in error was indebted to 
the Commonwealth for taxes and interest for any of the years 
mentioned in the petition, beyond that which was duly paid 
to the Commonwealth and duly credited by it, “as set out in 
the petition,” denies that there is due any interest “from any 
date whatever,” or any penalty or penalties. It is alleged 
with much circumstantiality that plaintiff in error made re-
ports required of him by the law of the State upon blank forms 
furnished by the auditor of public accounts, who was charged 
with the duty of supervising the collection of all taxes on dis-
tilled spirits, and adjusting and settling the claims and ac-
counts therefor, and that that officer verified and approved 
the reports and accepted the amounts of taxes paid, with the 
reports and issued receipts for and on behalf of the Common-
wealth. And it is alleged that the auditor and treasurer hav-
ing accepted the principal sum of taxes without any interest 
or penalty, in full satisfaction of the Commonwealth’s claim, 
to permit it to recover any other or further sum “would be 
inequitable, unconscionable and unjust,” and that any re-
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covery would be a total loss to plaintiff in error. That the law 
was construed by all the officers of the state government since 
its enactment in 1892 to only require the payment of the prin-
cipal sum of the taxes. And that such officers have so con-
strued the law and the subsequent act, known as the revenue 
law, which was enacted March 29, 1902, in such manner that 
no interest or penalties were exacted of plaintiff in error, or any 
other owner or proprietor of a bonded warehouse. It is also 
alleged that plaintiff in error was not the owner of said spirits, 
but that they were owned by non-residents of the State; that 
under the law the person who paid the taxes thereon was en-
titled to a lien to secure the amount so paid, and would have 
been entitled to a lien for the payment of interest and penal-
ties if any had been exacted, and to enforce the same possession 
could have been taken, but relying upon the construction 
placed upon the law as aforesaid, and believing that all claims 
of the State had been fully satisfied, plaintiff in error permitted 
the owner thereof to withdraw the same and ship it out of the 
State of Kentucky without the payment of any interest or 
penalties; that such spirits have long since been consumed 
and the lien thereon lost. And it is alleged that some of the 
owners are insolvent and others dead, and hence any recovery 
against plaintiff in error will be a total loss to him.

There are a number of argumentative allegations that the 
spirits while in the bonded warehouse were in the possession 
of the United States, and not therefore in the possession of 
plaintiff in error or within the jurisdiction of the State of 
Kentucky, or subject to taxation by that State or any of the 
municipalities, or subject to any process of the courts of the 
State. And it is further alleged or argued that if the law be 
construed, as the State in this action seeks to construe it, such 
law would be an “unwarranted interference with the scheme 
and plan of the United States Government, which has been 
in force for forty years,” and would deprive plaintiff in error 
and all owners of distilled spirits “of the rights and privileges 
secured and guaranteed by the Constitution of the United
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States,” and rights secured by the Fourteenth Amendment, 
“which provides that no State shall abridge the privileges or 
immunities of citizens of the United States, nor deprive any 
person of life, liberty or property without due process of law, 
nor deny to any person within its jurisdiction the equal pro-
tection of the laws.”

Mr. J. B. Thompson, with whom Mr. Phil B. Thompson, 
Junior, was on the brief, for plaintiff in error.

Mr. John W. Ray-, with whom Mr. N. B. Hays was on the 
brief, for defendant in error.

Mr . Jus tic e Mc Kenna , after making the foregoing state-
ment, delivered the opinion of the court.

The Court of Appeals of Kentucky opened its opinion in 
this case by saying that the whole question presented was 
whether the statute of the State, “imposing a tax on distilled 
spirits in bonded warehouses,” violated the Federal Constitu-
tion, and particularly the Fourteenth Amendment thereof. 
It was also said that the validity of the statutes under the con-
stitution of the State had been construed and decided in Com-
monwealth v. E. H. Taylor, Jr., Co., 101 Kentucky, 325; Com-
monwealth v. Walker, 25 Ky. Law Rep. 2122; Commonwealth v. 
Rosenfield Bros., 118 Kentucky, 374. And the court quoted 
from appellant’s brief (plaintiff in error here) as follows :

“It is not necessary on this appeal that the court shall 
either overrule, modify or change in any manner its opinion 
rendered in the case of Commonwealth v. Rosenfield. In ac-
cordance with the previous opinion of the court in the case 
of Commonwealth v. E. H. Taylor, Jr., 101 Kentucky, 325, 
it was held in the Rosenfield case that the law which imposed 
the tax and interest—the matter in controversy in this action

is not in conflict with the constitution of the State of Ken-
tucky. It has never been held that this law is not in conflict
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with the Constitution and laws of the United States, and this 
is the question we now present.”

Plaintiff in error, however, seems to broaden his conten-
tions here, and attacks the construction of the state statutes 
made in Commonwealth v. Rosenfeld, Brothers, and urges either 
a different construction than there made, or a disregard of 
that construction, as constituting extortion against him, or 
as depriving him of his property without due process of law. 
The basis of the contention is that he had paid taxes demanded 
of him under a different construction and received the receipt 
therefor, and that the State is estopped to make further de-
mands upon him. The hardship of his situation is strongly 
presented. He was required, he urges, to report for assess-
ment and pay taxes on property belonging to another. He 
made the report and paid all the taxes demanded of him. Hav-
ing completely discharged his legal obligations, as he sup-
posed, he delivered the property to its owner and lost the lien 
which the statute gave him, and which constituted the legal 
justification, as he contends, of the charge upon him, and he 
is now subjected to liability for interest and penalties for which 
he has no security or power to enforce reimbursement. A 
new demand is made upon him, he says, “special in its char-
acter and retroactive in its effect, in violation of the constitu-
tion of the State of Kentucky and of the Fourteenth Amend-
ment of the Constitution of the United States.” But these 
contentions, so far as they rest upon a supposed change in 
the law, were rejected in Commonwealth v. Rosenfeld Brothers, 
supra, the court deciding that interest was due under the law 
of 1892, under which the taxes were demanded and paid, and 
as well as under the law of 1902.

A summary of the statutory provisions will make clear the de-
cision. § 4105 of the Compiled Statutes of 1894 requires “every 
owner or proprietor of a bonded warehouse ” to make a report 
between certain dates to the auditor of public accounts of the 
kind and quantity of spirits in such warehouse on the fifteenth 
day of September. The auditor of public accounts is required
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to submit the same to the board of valuation and assessment, 
which board is to fix the value of the spirits for the purpose of 
taxation under the act and to assess the same accordingly. 
Notice is required to be given to the owner or proprietor of 
the warehouse of the amount so fixed, and certify the value 
of the spirits assessed for said taxes to the auditor of public 
accounts, and that officer certifies to the county clerks of the 
respective counties the. amount liable for county, city, town 
or district taxation, and the date when the bonded period will 
expire. The report is filed in the office of the county clerk and 
certified to the proper collecting officer. The person or corpo-
ration having custody of the spirits on the fifteenth of Sep-
tember in the year the assessment is made is made liable for 
the taxes “due thereon, together with all interest and penalties 
which may accrue; and any warehouseman or custodian of 
such spirits, who shall pay the taxes, interest or penalties on 
such spirits, shall have a lien thereon for the amount so paid, 
with legal interest from date of payment.” § 1, Art. V, ch. 
103, p. 310, Acts 1892. § 4110, § 6, Art. V, provides as follows:

“Taxes on distilled spirits which may be assessed while in 
a bonded warehouse, and on which the United States Gov-
ernment tax has not been paid or will not become due before 
the first day of March after assessment, shall be due on the 
first day of January, May and September next after the said 
Government tax becomes due or be paid, or when the spirits 
are removed from the warehouse; and the taxes on each year’s 
assessment shall bear legal interest as other taxes.”

The statute of 1902 strikes out the words “as other taxes” 
and inserts the words “until paid.” Upon this change the 
controversy turns. The Court of Appeals in Commonwealth v. 
Rosenfield Brothers, supra, said there was a change in words 
only, not one in substance or meaning, and unless this be so, 
it was said, the legislature had taken “great pains to insert 
into every section relating to the subject-matter words which 
meant nothing.” And again: “We do not know how the leg-
islature could have made it plainer that state taxes on whiskey
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in bond should bear interest than by the language used in the 
section aforesaid.” The section had been quoted. This was 
the court’s conclusion “as an original proposition.” But it 
cited as “direct authority” Commonwealth v. Taylor, 101 
Kentucky, 327, where the “very question arose.” To the con-
tention that the warehouseman has lost his lien through the 
construction put upon the act by the State’s fiscal officers, 
and that the State was therefore estopped from collecting the 
interest, the court replied: “ It may be true that this will work 
a hardship upon the distiller, but it was his duty, under the 
law, to pay the taxes and the accrued interest, and we cannot, 
in his behalf, waive the time-honored and conclusive presump-
tion that he knew the law; and especially is this true since 1897, 
when the case of Commonwealth v. Taylor was decided, thus 
establishing beyond all question that taxes on whiskey in bond 
bore interest on the assessments made during the bonded 
period. Saying this, however, it is elementary that the State 
is not estopped by the laches of its officers.”

But from this situation this court cannot give relief. Due 
process of law does not assure to a taxpayer the interpreta-
tion of laws by the executive officers of a State as against their 
interpretation by the courts of the State or relief from the 
consequences of a misinterpretation by either. We do not 
mean to indicate that the decision of the court was wrong. It 
would, indeed, be difficult to resist the force of its reasoning. 
At any rate, it is the province of the courts to interpret the 
laws of the State, and he who acts under them must take his 
chance of being in accord with the final decision. And this is 
a hazard under every law and from which or the consequences 
of which we know of no security.

The assignments of error repeat frequently and dwell upon 
the fact of the power of the Federal Government over the 
spirits and the distillery and its custody of them, and, it is 
urged, that such power is exclusive of the exercise of any other 
power whatever, and such custody has the effect to withdraw 
in legal contemplation the property from the jurisdiction of
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the State, though it is actually present in the State, making 
it, indeed, as though it were outside of the territorial limits 
of the State. And it is hence concluded that plaintiff in error 
by the law of Kentucky is made to pay taxes on property be-
longing to another person outside of the jurisdiction of the 
State, and, it is contended, the decision of the court giving 
the laws these effects denies plaintiff in error the equal protec-
tion of the laws and deprives him of his property without due 
process of law.

There are many elements involved in the contention, and 
it is not easy, without extending this opinion to a great length, 
to give them separate and individual discussion. We will 
therefore consider only the main one, to wit, the power of the 
Federal Government over the spirits and the warehouse and 
the absolute want of power in the State to tax them or subject 
them to its process. This is the basic principle of the conten-
tions of plaintiff in error, “for,” he says, “the warehouseman 
cannot be made liable for the tax on the property if the prop-
erty itself is not liable for the tax.” There is further argument, 
to the effect that by reason of the control of the Federal Gov-
ernment the State cannot give, in all events and against all 
possibilty of the exercise of that control, to the warehouseman 
the means to enforce the lien conferred by the statute to reim-
burse himself, and he should therefore “be by that fact dis-
charged from all liability on account of such assessment.” 
But these contentions rest upon an exaggerated view of the 
control of the Federal Government and the effect of the Ken-
tucky statute. The scheme of the statute is simple, and it is 
an exercise of the power which, we said in Carstairs v. Cochran, 
193 U. S. 10, 16, the State undoubtedly possessed “to tax 
private property having a situs within its territorial limits.” 
And this was said in response to contentions having the same 
ultimate foundation as those urged in the case at bar. The 
proposition was indeed considered as elemental, and as requir-
ing nothing more than the illustration of cases. There may 
be instances where property, though within the territorial
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limits of a State, is not subject completely to the jurisdiction 
of the State, and counsel has cited a number of such instances. 
Where their example applies they will be followed. It does not 
apply in the present case. There is no conflict between the 
state and Federal purpose. There is no question of the su-
premacy of the latter and its complete fulfillment. “The State 
does not propose,” the Court of Appeals said, “to collect the 
taxes so long as the spirits are in the custody or under the lien 
of the Federal Government.” There is actual accommodation, 
therefore, of the power of the State to the rights of the Federal 
Government, and a harmonious exercise of the respective 
sovereignties of each, preserving to each necessary power. 
This is what Carstairs v. Cochran decides. See also Baltimore 
Shipbuilding & Dry Dock Co. v. Baltimore, 195 U. S. 375.

A word more may be necessary as to the contention that 
the statutes in controversy, as interpreted by the Court of 
Appeals of the State, deny to plaintiff in error the equal pro-
tection of the laws. The ground of this contention is not ex-
plicitly distinguished in the assignments of errors from the 
grounds of the other contentions, and in the brief of counsel 
the contention is made to depend upon the view, rejected by 
the Court of Appeals of the State, that the act of 1902 made 
a change in the law, and that only the owners of distilled 
spirits in bond are required to pay interest “upon taxes settled 
at the time they were due.” The effect of the act of 1902 has 
been considered and it is only necessary to add that the dis-
tinction made by the taxing statutes of the State between 
distilled spirits in bond and other property does not constitute 
a discrimination condemned by the Fourteenth Amendment. 
The power of the State to classify persons and property in its 
legislation is well established, and the power is not transcended 
by the statutes under review. Billings v. Illinois, 188 U. S. 97.

Judgment affirmed.
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HUDSON COUNTY WATER COMPANY v. McCARTER, 
ATTORNEY GENERAL OF THE STATE OF NEW 
JERSEY.

ERROR TO THE COURT OF ERRORS AND APPEALS OF THE STATE

OF NEW JERSEY.

No. 184. Argued March 18, 19, 1908.—Decided April 6, 1908.

The boundary line between private rights of property which can only be 
limited on compensation by the exercise of eminent domain, and the police 
power of the State which can limit such rights for the public interest, 
cannot be determined by any formula in advance, but points in that line 
helping to establish it have been fixed by decisions of the court that con-
crete cases fall on the nearer or farther side thereof.

The State, as gtzasi-sovereign and representative of the interests of the 
public, has a standing in court to protect the atmosphere, the water and 
the forests within its territory, irrespective of the assent or dissent of the 
private owners immediately concerned. Kansas v. Colorado, 185 U. S. 
125; Georgia v. Tennessee Copper Co., 206 U. S. 230.

The public interest is omnipresent wherever there is a State, and grows 
more pressing as population grows, and is paramount to private prop-
erty of riparian proprietors whose rights of appropriation are subject not 
only to rights of lower owners but also to the limitations that great foun-
dations of public health and welfare shall not be diminished.

A State has a constitutional power to insist that its natural advantages re-
main unimpaired by its citizens and is not dependent upon any reason 
for its will so to do. In the exercise of this power it may prohibit the 
diversion of the waters of its important streams to points outside of its 
boundaries.

One whose rights are subject to state restriction cannot remove them from 
the power of the State by making a contract about them, and a contract 
illegal when made—such as one for diverting water from the State—is 
not within the protection of the contract clause of the Constitution.

One cannot acquire a right to property by his desire to use it in commerce 
among the States.

Citizens of other States are not denied equal privileges within the meaning 
of the immunity clause of the Constitution by a statute forbidding the 
diversion of waters of the State if they are as free as the citizens of the 
State to purchase water within the boundaries of the State, nor can such 
a question be raised by a citizen of the State itself.

Chap. 238, Laws of New Jersey of 1905, prohibiting the transportation of 
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water of the State into any other State is not unconstitutional either as 
depriving riparian owners of their property without due process of law, 
as impairing the obligation of contracts made by them for furnishing such 
water to persons without the State, as an interference with interstate 
commerce, or as denying equal privileges and immunities to citizens of 
other States.

70 N. J. Eq. 695, affirmed.

The  facts are stated in the opinion.

Mr. Gilbert Collins and Mr. Richard V. Lindabury for plain-
tiff in error:

The act of 1905 is an attempt to control interstate commerce, 
and cannot be sustained under the police power.

As is established by principle and authority, the court must 
examine the reasonableness of a claim to support a state stat-
ute regulating commerce, under the guise of an exercise of 
the police power. The act of 1905, as applied to the Passaic, 
is without any justification in the needs of the inhabitants of 
the State.

Water when reduced to possession is a commodity, which 
may be sold, like any other. Syracuse v. Stacey, 169 N. Y. 
231, 245; Suburban Water Co. v. Harrison, 72 N. J. L. 194.

When a statute, interfering with interstate commerce', is 
founded on the police power of the State, the question always 
arises whether the act goes beyond the necessity for its ex-
ercise. This question is judicial. - The reasonableness of the 
statute is an element of the inquiry whether it encroaches 
upon the national authority. Railroad Co. v. Husen, 95 U. S. 
473; Lake Shore Railroad Co. v. Ohio, 173 U. S. 285, 300; Loch- 
ner v. New York, 198 U. S. 45; Mugler v. Kansas, 123 U. S. 
623, 661; Brimmer v. Rehman, 138 U. S. 78; Scott v. Donald, 
165 U. S. 58; Indiana v. Indiana &c. Oil, Gas & Mining Co., 
120 Indiana, 575; >8. C., 6 L. R. A. 579; Benedict v. Columbus 
Construction Co., 50 N. J. Eq. 23, 38.

The act is void because it denies equal privileges to citizens 
of another «State. Minnesota v. Barber, 136 U. S. 313; In re
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Watson, 15 Fed. Rep. 511; Ward v. Maryland, 12 Wall. 418; 
Connolly v. Union Sewer Pipe Co., 184 U. S. 560.

The decision now under review, and the act of 1905, are both 
attempts to change the common law in order to destroy the 
vested and contract rights of the plaintiff in error.

The Federal courts will not follow the state courts in the 
interpretation of state law where it appears that the state 
courts have undertaken to change the law in such manner as 
to destroy contract and vested rights, or so as to take property 
without due process of law.

Plaintiff in error is entitled to have its case considered here 
fully on the merits, as a common law question, unhampered 
by any considerations of modern state policy. Ohio Life & 
Trust Co. v. Debolt, 16 How. 416, 432; Chicago v. Robbins, 2 
Black, 418; Michigan Central v. Myrick, 107 U. S. 102.

The act of 1905 is an attempt to impair the obligation of 
contracts of the plaintiff in error.

The effect of the act is directly to destroy the contracts with 
consumers in Staten Island, by requiring the court of chancery 
to enjoin their fulfillment. Unless, therefore, the contracts 
were invalid upon other grounds than those created by the 
act of 1905, that act is void, as impairing the obligation of con-
tracts, and the decree for an injunction should be reversed.

The waters of running streams in New Jersey are the common 
property of the riparian landowners.

Any riparian owner on a fresh water stream may divert and 
use as much water as he chooses, so long as he does not impair 
the like right of the owners down the stream without their 
consent. If he has their consent, he may divert up to the 
whole flow of the stream. A riparian owner nearest to tide 
water may divert the whole flow since there are no owners 
on the stream below him to be injured.

It is really a matter of little importance to know who, if 
any one, owns the water while running in the stream, because 
the real question is not the ownership of the water while run-
ning, but of the right to take it and divert it.
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Running water is incapable of ownership, and neither the 
State nor the riparian owners have any title in it until it is 
appropriated. Sweet v. Syracuse, 129 N. Y. 316, 335; City of 
Syracuse v. Stacey, 169 N. Y. 235, 245; Society v. Morris Canal, 
1 N. J. Eq. (Saxton) 157,189; Cobb v. Davenport, 32 N. J. Law, 
369; Attorney General v. Del. & Bound Brook R., 27 N. J. Eq. 
631; Higgins v. Flemington Water Co., 36 N. J. Eq. 538, 543; 
Albright v. Cortwright, 64 N. J. L. 330, 337; Simmons v. Pat-
erson, 60 N. J. Eq. 385, 389; Doremus v. City of Paterson, 
65 N. J. Eq. 711, 713.

Mr. Robert H. McCarter, Attorney General of the State of 
New Jersey, for defendant in error:

The State, as a lower owner, is entitled to preserve the 
integrity of the stream so that it will come to it unimpaired 
in quantity. Attorney General v. Delaware & Bound Brook 
R. R. Co., 12 C. E. Gr. (27 N. J. Eq.) 631; Attorney General n . 
Jamaica Pond Aqueduct Corporation, 133 Massachusetts, 361; 
Coosaw Mining Co. v. South Carolina, 144 U. S. 550, and cases 
there cited; Story’s Eq. Jur., §§ 922, 923; Kerr on Injunctions, 
262; 1 Joyce on Injunctions, 120; Missouri v. Illinois et al., 
180 U. S. 208, 243.

The State, without regard to its lower proprietorship, is 
entitled to an injunction as successor to the crown and as 
representative of the public; and this, too, notwithstanding 
the provisions of the Federal Constitution relied upon by the 
appellant.

The State has a supervisory interest and property in the 
waters that lie or flow in it, entitling and requiring it, as the 
representative of the public, to preserve the same, and that 
this right and duty have been inherited from the King of Eng-
land. Hargrave’s Law Tracts, chap. 2; Smith v. Rochester, 92 
N. Y. 463, 477 and cases cited; Farnham on Waters, §§ 133, 
138, 138a, 140a and 141; Connecticut River Lumber Co. v. 
Alcott Falls Co., 65 N. H. 290; 5. C., 21 Atl. Rep. 1090; State 
v. Ohio Oil Co., 150 Indiana, 21; >8. C., 49 N. E. Rep. 809;
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Ohio Oil Co. v. Indiana, 177 U. S. 190; Kansas v. Colorado, 
185 U. S. 125; Georgia v. Tennessee Copper Co., 206 U. S. 226, 
237.

The law under consideration was passed as an exercise of 
the police power of the State, and as such is consequently free 
from any of the constitutional objections that are here raised 
against it. Jones v. Brim, 165 U. S. 180; P. R. R. v. Hughes, 
191 U. S. 477; Field v. Barber Asphalt Co., 194 U. S. 623; 
Cleveland &c. Co. v. Illinois, 177 U. S. 514; Cook v. Marshall 
County, 196 U. S. 261,272.

Mr . Just ice  Holm es  delivered the opinion of the court.

This is an information, alleging that the defendant (the 
plaintiff in error), under a contract with the City of Bayonne 
in New Jersey, has laid mains in that city for the purpose of 
carrying water to Staten Island in the State of New York. 
By other contracts it is to get the water from the Passaic River, 
at Little Falls, where the East Jersey Water Company has a 
large plant by which the water is withdrawn. On May 11,1905, 
the State of New Jersey, reciting the need of preserving the 
fresh water of the State for the health and prosperity of the 
citizens, enacted that “It shall be unlawful for any person or 
corporation to transport or carry, through pipes, conduits, 
ditches or canals, the waters of any fresh water lake, pond, 
brook, creek, river or stream of this State into any other State, 
for use therein.” By a second section a proceeding like the 
present was authorized, in order to enforce the act. Laws of 
1905, c. 238, p. 461. After the passage of this statute the de-
fendant made a contract with the City of New York to furnish 
a supply of water adequate for the Borough of Richmond, and 
of not less than three million gallons a day. Thereupon this 
information was brought, praying that, pursuant to the above 
act and otherwise, the defendant might be enjoined from 
carrying the waters of the Passaic River out of the State. 
There are allegations as to the amount of water and the prob- 

vol . ccix—23
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able future demand upon which the parties are not wholly 
agreed, but the essential facts pre not denied. The defendant 
sets up that the statute, if applicable to it, is contrary to the 
Constitution of the United States, that it impairs the obliga-
tion of contracts, takes property without due process of law, 
interferes with commerce between New Jersey and New York, 
denies the privileges of citizens of New Jersey to citizens of 
other States, and denies to them the equal protection of the 
laws. An injunction was issued by the Chancellor, 70 N. J. 
Eq. 525, the decree was affirmed by the Court of Errors and 
Appeals, 70 N. J. Eq. 695, and the case then was brought here.

The courts below assumed or decided and we shall assume 
that the defendant represents the rights of a riparian proprie-
tor, and on the other hand, that it represents no special char-
tered powers that give it greater rights than those. On these 
assumptions the Court of Errors and Appeals pointed out that 
a riparian proprietor has no right to divert waters for more 
than a reasonable distance from the body of the stream or 
for other than the well-known ordinary uses, and that for any 
purpose anywhere he is narrowly limited in amount. It went 
on to infer that his only right in the body of the stream is to 
have the flow continue, and that there is a residuum of public 
ownership in the State. It reinforced the State’s rights by 
the State’s title to the bed of the stream where flowed by the 
tide, and concluded from the foregoing and other considera-
tions that, as against the rights of riparian owners merely as 
such, the State was warranted in prohibiting the acquisition 
of the title to water on a larger scale.

We will not say that the considerations that we have stated 
do not warrant the conclusion reached; and we shall not at-
tempt to revise the opinion of the local court upon the local 
law, if, for the purpose of decision, we accept the argument 
of the plaintiff in error that it is open to revision when consti-
tutional rights are set up. Neither shall we consider whether 
such a statute as the one before us might not be upheld, even 
if the lower riparian proprietors collectively were the absolute
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owners of the stream, on the ground that it authorized a suit 
by the State in their interest where it does not appear that 
they all have released their rights. See Kansas v. Colorado, 
185 U. S. 125, 142. But we prefer to put the authority which 
cannot be denied to the State upon a broader ground than that 
which was emphasized below, since in our opinion it is inde-
pendent of the more or less attenuated residuum of title that 
the State may be said to possess.

All rights tend to declare themselves absolute to their logi-
cal extreme. Yet all in fact are limited by the neighborhood 
of principles of policy which are other than those on which 
the particular right is founded, and which become strong 
enough to hold their own when a certain point is reached. 
The limits set to property by other public interests present 
themselves as a branch of what is called the police power of 
the State. The boundary at which the conflicting interests 
balance cannot be determined by any general formula in ad-
vance, but points in the line, or helping to establish it, are 
fixed by decisions that this or that concrete case falls on the 
nearer or farther side. For instance, the police power may 
limit the height of buildings, in a city, without compensation. 
To that extent it cuts down what otherwise would be the rights 
of property. But if it should attempt to limit the height so 
far as to make an ordinary building lot wholly useless, the 
rights of property would prevail over the other public interest, 
and the police power would fail. To set such a limit would 
need compensation and the power of eminent domain.

It sometimes is difficult to fix boundary stones between the 
private right of property and the police power when, as in 
the case at bar, we know of few decisions that are very much 
in point. But it is recognized that the State as gwcm-sovereign 
and representative of the interests of the public has a standing 
in court to protect the atmosphere, the water and the forests 
within its territory, irrespective of the assent or dissent of 
the private owners of the land most immediately concerned. 
Kansas v. Colorado, 185 U. S. 125, 141, 142; >8. C., 206 U. S.
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46, 99; Georgia v. Tennessee Copper Co., 206 U. S. 230, 238. 
What it may protect by suit in this court-from interference 
in the name of property outside of the State’s jurisdiction, one 
would think that it could protect by statute from interference 
in the same name within. On this principle of public interest 
and the police power, and not merely as the inheritor of a 
royal prerogative, the State may make laws for the preserva-
tion of game, which seems a stronger case. Geer v. Connecticut, 
161 U. S. 519, 534.

The problems of irrigation have no place here. Leaving 
them on one side, it appears to us that few public interests 
are more obvious, indisputable and independent of particular 
theory than the interest of the public of a State to maintain 
the rivers that are wholly within it substantially undiminished, 
except by such drafts upon them as the guardian of the public 
welfare may permit for the purpose of turning them to a more 
perfect use. This public interest is omnipresent wherever 
there is a State, and grows more pressing as population grows. 
It is fundamental, and we are of opinion that the private prop-
erty of riparian proprietors cannot be supposed to have deeper 
roots. Whether it be said that such an interest justifies the 
cutting down by statute, without compensation, in the ex-
ercise of the police power, of what otherwise would be private 
rights of property, or that apart from statute those rights do 
not go to the height of what the defendant seeks to do, the re-
sult is the same. But we agree with the New Jersey courts, 
and think it quite beyond any rational view of riparian rights 
that an agreement, of no matter what private owners, could 
sanction the diversion of an important stream outside the 
boundaries of the State in which it flows. The private right 
to appropriate is subject not only to the rights of lower owners 
but to the initial limitation that it may not substantially 
diminish one of the great foundations of public welfare and 
health.

We are of opinion, further, that the constitutional power 
of the State to insist that its natural advantages shall remain
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unimpaired by its citizens is not dependent upon any nice 
estimate of the extent of present use or speculation as to 
future needs. The legal conception of the necessary is apt to 
be confined to somewhat rudimentary wants, and there are 
benefits from a great river that might escape a lawyer’s view. 
But the State is not required to submit even to an aesthetic 
analysis. Any analysis may be inadequate. It finds itself 
in possession of what all admit to be a great public good, and 
what it has it may keep and give no one a reason for its will.

The defense under the Fourteenth Amendment is disposed 
of by what we have said. That under Article I, § 10, needs but 
a few words more. One whose rights, such as they are, are 
subject to state restriction, cannot remove them from the 
power of the State by making a contract about them. The 
contract will carry with it the infirmity of the subject matter. 
Knoxville Water Co. v. Knoxville, 189 U. S. 434, 438; Manigault 
n . Springs, 199 U. S. 473, 480. But the contract, the execution 
of which is sought to be prevented here, was illegal when it 
was made.

The other defenses also may receive short answers. A man 
cannot acquire a right to property by his desire to use it in 
commerce among the States. Neither can he enlarge his other-
wise limited and qualified right to the same end. The case is 
covered in this respect by Geer v. Connecticut, 161 U. S. 519, 
and the same decision disposes of the argument that the New 
Jersey law denies equal privileges to the citizens of New York. 
It constantly is necessary to reconcile and to adjust different 
constitutional principles, each of which would be entitled to 
possession of the disputed ground but for the presence of the 
others, as we already have said that it is necessary to recon-
cile and to adjust different principles of the common law. See 
Asbell v. Kansas, ante, p. 251. The right to receive water from 
a river through pipes is subject to territorial limits by nature, 
and those limits may be fixed by the State within which the 
nver flows, even if they are made to coincide with the state 
line. Within the boundary citizens of New York are as free



358 OCTOBER TERM, 1907. 

Argument for Appellant. 209 u.s. 

to purchase as citizens of New Jersey. But this question does 
not concern the defendant, which is a New Jersey corpora-
tion. There is nothing else that needs mention. We are of 
opinion that the decision of the Court of Errors and Appeals 
was right. 

Decree affirmed. 

MR. JusTICE McKENNA dissents. 

THE YAZOO AND MISSISSIPPI VALLEY RAILROAD 
COMPANY v. CITY OF VICKSBURG. 

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE SOUTHERN DISTRICT OF MISSISSIPPI. 

No. 97. Argued February 28, 1908.-Decided April 6, 1908. 

A corporation formed by the consolidation of several existing corporations 
is subject to the constitution and laws existing at the time of the consoli-
dation in the same manner as all other corporations formed under the or-
ganic law of the State; and where the formation of the consolidated cor-
poration is not imposed upon it, the constitution and laws in force become 
the law of its corporate being and if they prohibit the exemption of prop-
erty of corporations from taxation such an exemption existing in favor of 
one of the constituent companies cannot be transferred to the consolidated 
corporation, and under such circumstances the exemption is not within 
the protection of the contract clause of the Constitution of the United 
States. 

An exemption in favor of a Mississippi corporation granted by ordinance prior 
to 1890, held, not to inure to the benefit of a consolidated corporation, of 
which the exempted corporation was one of the constituent companies, 
organized after the adoption of the state constitution of 1890. 

THE facts are stated in the opinion. 

Mr. Edward Mayes, with whom Mr. J. M. Dickinson was 
ori the brief, for appellant: 

The provision of the act of 1884 is materially different from 
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the railroad charter provision which formed the subject of con-
troversy in Railroad Company v. Adams, 77 Mississippi, 194, 
affirmed by this court, 180 U. S. 1. It does not fall within 
sec. 13, Art. 12 of the Mississippi constitution of 1869, nor 
within the decision of those cases, for the reason that it does 
not undertake to create an exemption such as is by them con-
demned.

The effect of the act of 1884, and its only effect, as to this, 
is to empower the city of Vicksburg to contract for the loca-
tion of the machine shops within its limits, and in and by such 
contract, if the municipal authorities should deem it to the 
interest of the city, to extend as a consideration, an exemption 
from municipal taxation. But such exemption, when ex-
tended, was to be and could only be, the act of the city, and 
not the act of the legislature. The exemption is conditioned 
upon and only exists so long as the shops are maintained upon 
the property.

It was not by the legislature designed to be, and it was not, 
the grant of an exemption to the railroad company, but it 
was the grant of a certain power to the city. In fact nothing 
was thereby granted to the company; because as to this, the 
company itself, and for its own part, had already the power to 
make such a contract.

The contract of 1884 was validly made under the act of 1884, 
a constitutional law; and it therefore was beyond the power 
of the State to repeal, by either statute or constitution. The 
recognition of this proposition pervaded the entire litigation 
in the Mississippi tax cases reported in 77 Mississippi, and 180 
U. S., the entire controversy in them being either that the 
exemption was void ab initio because of the constitution of 
1869, or else that it was lost by the consolidation of 1892, 
which created a new company, subject in all things to the con-
stitution of 1890 and the code of 1892; in short, an abandon-
ment voluntarily made.

The contract was made under the law; and whatever might 
be the losses of the railroad companies, in a general way, by 
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the consolidation of 1892 under the constitution of 1890, this 
particular exemption was not lost. It became, in 1884, a con-
crete, vested contract right, acquired on and for a valuable 
consideration; and as such, it was protected by the contract 
clause of the Federal Constitution, and also by the Fourteenth 
Amendment, against subsequent state action. In this instance 
the right of the old company to transmit the exemption by 
consolidation, and the power of the consolidated company 
to take the exemption, were both specifically contracted for 
in the year 1884. Even a reserved power to amend a charter 
could not lead to this result here claimed. Stearns v. Minnesota, 
179 U. S. 223; Railroad Company v. County, 179 U. S. 302; 
Smelting Company v. Colorado, 204 U. S. 103.

Mr. Hannis Taylor, with whom Mr. George Anderson was 
on the brief, for appellees.

Mr . Just ice  Day  delivered the opinion of the court.

The case originated in a bill in equity filed by the Yazoo and 
Mississippi Valley Railroad Company against the Mayor and 
Aidermen of the city of Vicksburg, to enjoin the collection of 
certain municipal taxes on the property of the railroad com-
pany assessed for the year 1901.

The bill was demurred to; the court below sustained the de-
murrer and rendered a final decree dismissing the bill. The 
case involving constitutional questions, was appealed directly 
to this court.

The allegations of the bill show that on February 22, 1884, 
the legislature of Mississippi passed an act authorizing the city 
of Vicksburg to enter into a contract with the Memphis and 
Vicksburg Railway Company, of which the following is the 
pertinent section:

“That the city of Vicksburg, through its Board of Mayor 
and Aidermen, and the Memphis and Vicksburg Railroad 
Company, or such other railroad as said Memphis and Vicks-
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burg Railroad Company may hereafter become merged into, 
or a part of, by consolidation or otherwise, be and are hereby 
respectively authorized and empowered to enter into such 
contract or contracts with each other relative to the location 
and maintaining at such city of the machine shops of said 
railroad company, as they may mutually agree upon, together 
with such limitation, conditions, privileges, immunities, ex-
emptions from city taxation, settlement of all claims . . . 
and such other things as may be decided and mutually agreed 
on between said city of Vicksburg and said railroad com-
pany,” etc.

Under this authority, on August 11, 1885, a contract was 
made with the Louisville, New Orleans and Texas Railway 
Company, one of whose constituent companies was the Mem-
phis and Vicksburg Railroad Company, named in the act 
above set forth. The pertinent parts of that contract are as 
follows:

“Second. Said city agrees to and does hereby exempt from 
all municipal taxation for a period of ninety-nine years all of 
the property used or which shall or may be used for tracks, 
switches, depots, machine shops, rolling stock, and any and all 
other railway purposes (except only buildings for residences 
or stores) of the Louisville, New Orleans and Texas Railway 
Company or of its successors, or of any company into which it 
may from time to time be merged by consolidation or other-
wise, or of any company which, upon foreclosure or reorganiza-
tion, may become the owners of its line of railroad within 
said city.

“Sixth. The general or main building, repairing and ma-
chine shops of the Louisville, New Orleans and Texas Rail-
way Company, or its successors, [shall be] located and shall 
be permanently kept and maintained within the present limits 
of the city of Vicksburg, north of Fairground street, and any 
failure so to do shall forfeit to the city all lands granted to 
said railway company by the city, and all lands purchased by 
said railway company for and on which to locate said shops 
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as hereinafter in this section prescribed, and shall also annul 
and forfeit all the privileges and immunities granted by this 
contract, including the right to‘locate and keep its freight 
depot south of Clay street,” etc.

The railway company, it is averred, complied with the act 
and now insists upon its exemption from taxation.

The complainant, the Yazoo and Mississippi Valley Railroad 
Company, consolidated, on October 24, 1892, with the Louis-
ville, New Orleans and Texas Railway Company, and in this 
consolidation undertook to acquire for the appellant the ex-
emption from taxation under the contract of August 11, 1885, 
hereinbefore referred to.

The learned counsel for the appellant concedes that unless 
this case can be distinguished in principle from Yazoo & 
Mississippi Valley Railway Company v. Adams, 180 U. S. 1, 
the decree of the Circuit Court must be affirmed.

The Adams case came here on writ of error to review the 
judgment of the Supreme Court of Mississippi in the same case. 
77 Mississippi, 194. The Mississippi court, whose judgment 
was affirmed in this court, held that a grant of exemption from 
taxation to a railroad company was void under the constitu-
tion of 1869 of that State, and that the organization of a con-
solidated company under the constitution of 1890 cut off an 
exemption from taxation granted to a constituent company 
prior to the adoption of that constitution. This judgment 
was affirmed, as we have said, in this court which, speaking 
by Mr. Justice Brown, held that the consolidation of October 24, 
1892, created a new corporation, and that while it might be 
true that the exemption in question would pass to the con-
solidated company by the terms of the legislation under re-
view, yet when the constitutional provision of 1890 took effect 
the consolidated corporation, organized under that constitu-
tion, was no longer entitled to the exemption. That constitu-
tion contained certain clauses which were then under review, 
as follows:

“Sec . 180. All existing charters or grants of corporate
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franchises under which organizations have not in good faith 
taken place at the adoption of this constitution, shall be sub-
ject to the provisions of this article,” etc.

“Sec . 181. The property of all private corporations for pe-
cuniary gain shall be taxed in the same way and to the same 
extent, as property of individuals, etc. Exemptions from 
taxation, to which corporations are legally entitled at the 
adoption of this constitution, shall remain in full force and 
effect for the time of such exemptions as expressed in their 
respective charters, or by general laws, unless sooner repealed 
by the legislature.”

This court held that even if the legislature, in the several 
acts of consolidation, had expressly provided that the new 
corporation should be exempted from taxation, such laws 
would be nullified by the provision of the constitution of 1890, 
requiring that the property of all private corporations for 
pecuniary gain shall be taxed in the same way and to the same 
extent as the property of individuals.

Conceding the force of the decision in the Adams case, thè 
learned counsel for the railroad company undertakes to dif-
ferentiate that case from this upon the ground that the legis-
lation of the State of Mississippi (act of February 22, 1884) 
authorized a contract to be made with the railroad company 
for an exemption from taxation upon valuable considerations 
to be performed by the company, and that the grant in the 
Adams case was a mere legislative exemption from taxation; 
and the counsel insists that the validity of such legislation as 
is now under Consideration has been sustained by the Supreme 
Court of Mississippi in a case decided by that court after its 
decision in Railroad Company v. Adams, 77 Mississippi, in the 
case of Adams v. Tombigbee Mills, 78 Mississippi, 676, in which 
an act of the legislature granting an exemption to certain 
factories for the manufacture of cotton or woolen goods, etc., 
for a period of six years from the completion of the factory, 
was sustained. But an examination of the opinion in that case 
convinces us that the Mississippi court had no intention to 



364 OCTOBER TERM, 1907.

Opinion of the Court. 209 U. S.

depart from its ruling in the case in 77 Mississippi, for that 
case is expressly distinguished in the opinion, and, among 
other things in the course of the opinion, the court says:

“This appellee never lost its exemption by consolidating 
with any other corporation. It has always retained ‘the pre-
cise corporate existence ’ it originally had. Its exemption was 
therefore continued by section 181 of the constitution of 1890, 
subject to legislative repeal, but it has never been repealed.” 
78 Mississippi, 692.

And again, on page 693:
“ But a very different state of case existed, as already pointed 

out, as to the exemption denied in Yazoo &c. R. R. Co. v. 
Adams, 77 Mississippi, 194.”

We think a reading of the opinion makes it clear that the 
Supreme Court of Mississippi differentiated the cases, and did 
not intend to depart from its ruling in the former case when 
similar circumstances were brought to its attention.

Apart from the ruling of the Mississippi court, we think it is 
entirely clear that the effect of organizing the consolidated 
corporation after the adoption of the Mississippi constitution 
of 1890 was to bring the new corporation within the terms and 
limitations of that constitution, which prohibited exemption 
of corporate property from taxation. The exemption to the 
former constituent company could not inure to the consoli-
dated company without, in effect, ignoring the constitutional 
provision.

This subject was before this court and fully considered in 
the recent case of Rochester Railway Company v. Rochester, 
205 U. S. 236, wherein it was held that where a corporation 
was incorporated under a general act creating certain obliga-
tions, it could not receive by transfer from another company 
an exemption inconsistent with its own charter or the consti-
tution and laws of the State then applicable, and this even 
though the legislative authority undertook to transfer the 
exemption by words which clearly included it.

In that case previous decisions of this court are collated 
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on page 254. The court, speaking by Mr. Justice Moody, 
said:

“The principle governing these decisions, so plain that it 
needs no reasoning to support it, is that those who seek and 
obtain the benefit of a charter of incorporation must take the 
benefit under the conditions and with the burdens prescribed 
by the law then in force, whether written in the Constitution, 
in general laws or in the charter itself.”

The formation of the consolidated company was not imposed 
upon the complainant; it had the privilege of standing upon 
such rights as it had by contract or otherwise under the former 
legislation in force before the adoption of the new constitution. 
When it saw fit to enter into the consolidation and form a new 
corporation in 1892 the constitution then in force in the State 
became the law of its corporate being, and the requirement 
that corporate property should not be exempt from taxation 
then became binding upon it, as upon all other corporations 
formed under the new organic law.

We find no error in the judgment of the Circuit Court for 
the Southern District of Mississippi, and the same is

Affirmed.

RICHARDSON, TRUSTEE IN BANKRUPTCY, v. SHAW.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE SECOND

CIRCUIT.

No. 122. Argued January 17, 20,1908.—Decided April 6, 1908.

While a broker who carries stocks for a customer on margin may not be 
strictly a pledgee at common law, he is essentially a pledgee and not the 
owner of the stock. Markham v. Jaudon, 41 N. Y. 235, approved.

Neither the right of the broker to repledge stock carried on margin for a 
customer, nor his right to sell such stock for his protection when the 
margin is exhausted, alters the relation of the parties, is inconsistent 
with the customer’s ownership, or converts the broker into the owner of 
the stock.
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A certificate of stock is not the property itself but the evidence of the prop-
erty in the shares, and, as one share of stock is not different in kind or 
quality from every other share of the same issue and company, the re-
turn of a different certificate, or the right to substitute one certificate for 
another of the same number of shares, is not a material change in the 
property right held by the broker for his customer.

A broker who turns over to a customer, upon demand and payment of ad-
vances, stock which he is carrying on margin for that customer, or cer-
tificates for an equal number of shares, does not make the customer a 
preferred creditor within the meaning of § 60a of the bankrupt law; in 
the absence of fraud or preferential transfer the broker has the right to 
continue to use his estate for the redemption of pledged stocks in order 
to comply with the valid demand of a customer for stocks carried for 
him on margin.

A payment by the broker to a customer on account of excess margins to 
which the customer is entitled and which is taken into consideration 
when the account is finally closed, held, under the circumstances of this 
case, not to be a preferential payment within the meaning of § 60a of 
the bankrupt law.

147 Fed. Rep. 659, affirmed.

The  facts are stated in the opinion.

Mr. John Brooks Leavitt, with whom Mr. Henry Arnold 
Richardson was on the brief, for petitioner:

In the eye of the bankrupt law, the respondents were cred-
itors of the insolvent, and his transfer to them of assets of his 
own, whereby they were enabled to redeem without loss to 
themselves the stocks which in carrying on their accounts he 
had pledged on general loans, constituted a preference over 
other customers as creditors in the same class.

Plainly so, if the lex loci is to govern. The contract was made 
and performed in Massachusetts, under whose law broker and 
customer are parties to an executory contract, whereby the 
broker is obligated to deliver to his customer on demand 
specified stocks at a price certain. Wood v. Hayes, 15 Gray, 
375; Covell v. Loud, 135 Massachusetts, 41; Chase v. Boston, 
180 Massachusetts, 458.

If the broker does not comply, the customer has a claim 
provable in insolvency. Lothrop v. Reed, 13 Allen, 294.
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And if an insolvent broker uses his own assets to carry out 
such a contract, it is a preference under the insolvent law. 
Weston v. Jordan, 168 Massachusetts, 401.

But, even under the law of New York, the respondents 
should be considered as creditors of the insolvent broker. 
In that State broker and customer are parties to an executed 
contract, whereby the latter becomes the owner of specified 
stocks, and if he has availed himself of the broker’s credit to 
aid in their purchase, he is deemed to have pledged the certif-
icates to the broker for the amount of the latter’s advances. 
Markham v. Jaudon, 41 N. Y. 235; Stewart v. Drake, 46 N. Y. 
449; Baker v. Drake, 53 N. Y. 211; Stenton v. Jerome, 54 
N. Y. 480; Baker v. Drake, 66 N. Y. 518; Gruman v. Smith, 81 
N. Y. 25; Capron v. Thompson, 86 N. Y. 418; Cassell v. Put-
nam, 120 N. Y. 154; Gillet v. Whiting, 120 N. Y. 402; $. C., 
141N. Y. 71; Minor v. Beveridge, 141N. Y. 399; Hurd v. Taylor, 
181 N. Y. 231; Content v. Banner, 184 N. Y. 121; Leo v. Mc-
Cormack, 186 N. Y. 330.

And even though the broker is not bound to keep on hand 
the identical certificates, Taussig v. Hart, 58 N. Y. 425, yet 
if he puts it out of his power, by sale or rehypothecation on 
general loan, to deliver the identical or similar certificates, he 
is guilty of conversion. Lawrence v. Maxwell, 53 N. Y. 19.

If, however, the pledge on general loan by agreement is not 
a controlling factor in bringing this broker and his customer 
within § 60, and an inquiry must be made as to the true theory 
of their relation in respect of this speculative stock account, 
the New York theory should not be adopted, as it is based on 
an assumption which has no foundation in express agreement 
and is directly contrary to custom.

The following cases reviewed: Clews v. Jamieson, 182 U. S. 
461; Galigher v. Jones, 129 U. S. 193; Gillet v. Whiting, 141 
N. Y. 71; Chase v. Boston, 180 Massachusetts, 458; Leo v. 
McCormack, 186 N. Y. 330; Kennedy v. Budd, 5 App. Div. 
140; Bibb v. Allen, 149 U. S. 481; Hurd v. Taylor, 181 N. Y. 
231.
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Mr. Louis Marshall, with whom Mr. E. S. Theall, Mr. Fran-
cis Fitch and Mr. John A. L. Campbell were on the brief, for 
respondents:

The relation between Shaw & Company and the bankrupt 
with regard to the shares of stock purchased by the latter for 
the former, was that of pledgor and pledgee, the bankrupt being 
the creditor of Shaw & Company, to the extent of any advances 
made in connection with the purchase of the stock, in excess 
of the margins deposited with him; hence a violation of § 60 
of the bankrupt act cannot be predicated upon the payment 
by Shaw & Company of their indebtedness to the bankrupt, 
and the receipt of the securities for which such indebtedness 
had been incurred. Bankrupt Law, § 60a; New York County 
National Bank v. Massey, 192 U. S. 138.

Although the transaction under consideration occurred in 
Massachusetts, the questions involved are to be determined 
not by the local law of Massachusetts, but on principles of 
general jurisprudence, there being no question as to the va-
lidity of the contracts between the bankrupt and Shaw & Com-
pany under the local law. Swift v. Tyson, 16 Pet. 1; Chicago v. 
Robbins, 2 Black 418; Gelpke v. City of Dubuque, 1 Wall. 175; 
Railroad Co. v. Lockwood, 17 Wall. 357; Boyce v. Tabb, 18 Wall. 
548; Oates v. National Bank, 100 U. S. 246; Railroad Co. v. 
National Bank, 102 U. S. 29, 30; Burgess v. Seligman, 107 
U. S. 34; Myrick v. Michigan Central R. R. Co., 107 U. S. 102; 
Pana v. Bowler, 107 U. S. 541; Smith v. Alabama, 124 U. S. 
365, 378; Liverpool Steam Co. v. Phenix Insurance Co., 129 
U. S. 443; Baltimore & Ohio R. R. Co. v. Baugh, 149 U. S. 371; 
Washburn & Moen Mfg. Co. v. Reliance Insurance Co., 179 
U. S. 1,15.

When a broker purchases for a customer stock upon margin, 
the legal title to the stock vests in the customer. The relation 
of debtor and creditor exists between the customer and broker, 
as to the unpaid balance of the purchase money, and the 
stock, being in the possession of the broker, it is deemed 
pledged to him as security for such unpaid balance. The rela-
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tion of pledgor and pledgee therefore arises, with this qualifi-
cation to the usual rule applicable to such relation, that it is 
not necessary for the broker to retain in his possession the 
identical stock purchased by him on his customer’s order, but 
it is sufficient if he has in his possession, or under his control, 
a quantity of the stock in question equal to that purchased, 
which he can deliver to the customer when the account is closed. 
Markham v. Jaudon, 41 N. Y. 235; Skiff v. Stoddard, 63 Con-
necticut, 198; N. C., 21 L. R. A. 102, 113.

This is the uniform rule in New York. Stewart v. Drake, 
46 N. Y. 449; Stenton v. Jerome, 54 N. Y. 480; Baker v. Drake, 
53 N. Y. 211; N. C., 66 N. Y. 518; Taussig v. Hart, 58 N. Y. 
425; Gruman v. Smith, 81 N. Y. 25; Capron v. Thompson, 86 
N. Y. 418; Caswell v. Putnam, 120 N. Y. 154; Gillet v. Whiting, 
120 N. Y. 402; N. C., 141 N. Y. 73; Minor v. Beveridge, 141 
N. Y. 399; LeMdrchant v. Moore, 150 N. Y. 209; Rothschild v. 
Allen, 90 App. Div. 233, aff’d 180 N. Y. 561; Hurd v. Taylor, 
181 N. Y. 231; Tompkins v. Morton Trust Co., 91 App. Div. 
279, aff’d 181 N. Y. 578; Content v. Banner, 184 N. Y. 121; 
Kennedy v. Budd, 5 App. Div. 140; Douglass v. Carpenter, 
Yl App. Div. 329; Strickland v. Magoun, 119 App. Div. 113; 
Andrews v. Clerke, 3 Bosw. 585; Taylor v. Ketcham, 5 Rob. 
507; Chamberlain v. Greenleaf, 4 Abb. N. C. 478; Willard v. 
White, 56 Hun, 581.

The same rule has been adopted in other States. • Child v. 
Hugg, 41 California, 519; Thompson v. Toland, 48 California, 
99; Cashman v. Root, 89 California, 373; Skiff v. Stoddard, 
63 Connecticut, 198; Gilpin v. Howell, 5 Pa. St. 41; Wynkoop 
v. Seal, 64 Pa. St. 361; Esser v. Linderman, 71 Pa. St. 76; 
Hopkins v. O’Kane, 169 Pa. St. 478; Maryland Life Ins. Co. 
v. Dalrymple, 25 Maryland, 242; Baltimore Ins. Co. v. Dal-
rymple, 25 Maryland, 269; Brewster v. Van Liew, 119 Illinois, 
554.

It has been likewise impliedly recognized in Galigher v. 
Jones, 129 U. S. 193; Crawford v. Burke, 195 U. S. 176, 194; 
Re Bolling, 147 Fed. Rep. 786. Also by the text-writers.

vo l . ccix—24
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I Dos Bassos on Stockbrokers and Stock Exchanges (2d ed.), 
pp. 179-200.

The importance of the question is indicated by the fact, 
that the total number of shares dealt in on the New York 
Stock Exchange alone, during the past eight years, has been 
1,675,768,925, the great bulk of these transactions having been 
on a margin basis.

The Massachusetts authorities considered and explained. 
Wood v. Hayes, 15 Gray, 375; Covell v. Loud, 135 Massachusetts, 
41; Weston v. Jordan, 168 Massachusetts, 401; Chase v. Boston, 
180 Massachusetts, 458; Rice n . Winslow, 180 Massachusetts, 
500; In re Swift, 112 Fed. Rep. 315.

Even under the Massachusetts rule, Shaw & Company were 
entitled, under equitable principles, on payment of the unpaid 
purchase money, to require a delivery of the shares of stock 
which the bankrupt was carrying for them, and which he 
had on hand when the amount owing by them was tendered 
and the delivery of the shares was demanded. Johnson v. 
Brooks, 93 N. Y. 337; Todd v. Taft, 7 Allen, 371; 3 Story’s Eq. 
Jur., § 728; 3 Pomeroy’s Eq. Jur., § 1402; Stuyvesant v. Mayor,
II Paige, 414; Storer v. Great Western Ry. Co., 2 Young & 
Coll. 48 Wilson v. Furness Ry. Co., L. R. 9 Eq. 28; Express 
Co. v. Railroad Co., 99 U. S. 200; Williams v. Montgomery, 
148 N. Y. 527; Butler v. Wright, 186 N. Y. 261; New England 
Trust Co. v. Abbott, 162 Massachusetts, 148.

A trustee in bankruptcy has no better title to property com-
ing into his hands, or disposed of by the bankrupt before ad-
judication, than the bankrupt. Loveland on Bankruptcy 
(3d ed.), 439; Yeatman v. Savings Inst., 95 U. S. 764; Met-
calf v. Barker, 187 U. S. 165; Hewit v. Machine Works, 194 
U. S 296; Thompson v. Fairbanks, 196 TJ. S. 516; Humphrey v. 
Tatman, 198 U. S. 91.

The withdrawal by Shaw & Company of $5,000 on June 24, 
1903, was not a preference, being a part of the transaction 
which was consummated on the closing of the account two 
days thereafter.
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Mr . Jus tic e  Day  delivered the opinion of the court.

This case comes here upon a writ of certiorari to the Uni-
ted States Circuit Court of Appeals for the Second Circuit. 
The petitioner Richardson brought suit in the District Court 
of the United States for the Southern District of New York, 
as trustee in bankruptcy of J. Francis Brown, against John M. 
Shaw and Alexander Davidson, respondents, to recover cer-
tain alleged preferences.

Brown, the bankrupt, was a stockbroker transacting busi-
ness in Boston. The respondents John M. Shaw and Alex-
ander Davidson were partners and stockbrokers transacting 
business in New York as John M. Shaw & Company, and, as 
customers of Brown, they transacted business with him on spec-
ulative account for the purchase and sale of stocks on margin. 
The account was carried on in Brown’s books in the name of 
“Royal B. Young, Attorney,” as agent of Shaw & Company.

The transactions between Brown and Shaw & Company were 
carried on for several months, from February to June, 1903. 
A debit and credit account was opened February 10, when 
Shaw & Company deposited with Brown $500 as margin, which 
was credited to them on the account, and Brown purchased 
for them certain securities at a cost of $3,987.50, which was 
charged to them on the account.

By agreement between the parties it was understood and 
agreed that all securities carried in the account or deposited 
to secure the same might be carried in Brown’s general loans 
and might be sold or bought at public or private sale, without 
notice, if Brown deemed such sale or purchase necessary for 
his protection. On the accounts rendered by Brown the fol-
lowing memorandum was printed: “It is understood and 
agreed that all securities carried in this account or deposited 
to secure the same may be carried in our general loans and 
may be sold or bought at public or private sale, without notice, 
when such sale or purchase is deemed necessary by us for our 
protection.”
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Until the account was closed on June 26, 1903, Shaw & 
Company from time to time paid to Brown various other sums 
of money as margins, which were credited to them. They also 
transferred to him various securities as margins in place of 
cash. They were charged with interest upon the gross amount 
of the purchase price, and credited with interest upon the 
margins they had deposited with Brown. If at any time the 
total amount of margins in securities or money exceeded ten 
per cent, they had the right to withdraw the excess. Brown 
was at no time left with a margin less than ten per cent. Shaw 
& Company kept a 11 liberal margin,” at times rising to twenty- 
three and a half per cent.

According to the agreement the securities carried in this 
account or deposited to secure the same might be carried in 
Brown’s general loans, and such securities were so pledged by 
him, and Young, as agent of Shaw & Company, was informed 
of the fact. The stocks were figured at the market price every 
day and statements rendered to Young.

The bankrupt Brown transacted much of his general busi-
ness with Brown, Riley & Company, of Boston. He pledged 
his general securities with that company.

On June 24, 1903, Young, the agent of Shaw & Company, 
as above stated, learned of Brown’s precarious financial con-
dition, and demanded payment of $5,000 cash from Brown’s 
agent, Fletcher. At that time the margins already paid by 
Shaw & Company exceeded the agreed ten per cent, and 
Fletcher returned to them $5,000 of such margins.

On the following day, June 25, Young demanded a final 
settlement from Brown. At that time Brown was insolvent 
within the meaning of the bankrupt law, and had been for the 
two preceding months. On June 26 the liquidation of this 
account was effected as follows: Brown, the bankrupt, indorsed 
to Brown, Riley & Company a note of $5,000, made by one 
of his debtors, and gave them a check for $1,200, thereby 
increasing his margin on the general loan, and agreed that 
$10,664.13 should be charged against his margin and cred' 
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ited to Shaw & Company, and a check was given by them, 
through the Beacon Trust Company, to the order of Brown, 
Riley & Company, for $34,919.62, and the securities to the 
value of $45,583.75 were turned over to them. None of the 
certificates of stock which Brown delivered to Shaw & Com-
pany were the identical certificates which they had delivered 
to Brown as margin. Two certain bonds, known as the “Shan-
non bonds,” had been deposited with Brown.

Among the creditors (customers) of Brown on the final day 
of settlement there were a number of general customers upon 
transactions in purchase and sale of stocks by Brown as broker, 
similar to the transactions in the purchase and sale of stocks 
by Brown as broker for Shaw & Company.

On July 27, 1903, Brown made an assignment, and was 
adjudicated a bankrupt within four months, and petitioner 
in this case, Henry Arnold Richardson, was elected trustee.

It was conceded by plaintiff’s counsel that it was the custom 
of the market to deliver shares from broker to customer of the 
same amount without regard to whether they were the iden-
tical shares received.

This suit was brought to recover the $5,000 paid to Shaw & 
Company June 24, 1903, which sum, it is alleged, was paid 
to them as excessive margins, and, it is alleged, enabled them 
to obtain a preference as one of the creditors of Brown. The 
second cause of action in the suit states that Shaw & Company 
are indebted to Brown’s estate in the sum of $10,664.13, 
being the amount he transferred for their benefit, as above set 
forth.

At the close of the plaintiff’s case he requested to go to the 
jury upon the issue of defendant’s knowledge of Brown’s insolv-
ency. The court held that no preference was shown and di-
rected a verdict for defendants. The judgment was affirmed. 
147 Fed. Rep. 659, 665.

The ground on which the counsel for the petitioner predi-
cates the alleged preferences in this case is that when the stock-
broker Brown was approached for the settlement of the- trans-
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actions with Shaw & Company, being insolvent and dealing 
with several customers, as to each of whom he had pledged 
the stocks carried for them, and under the understanding of 
the parties being under obligation to each of them to redeem 
the stocks from the loan for which they were pledged, this ob-
ligation created a right of demanding the pledged stocks and 
securities on the part of each of the customers, which put the 
broker in the debtor class and the customers into the creditor 
class, so that if the broker used his assets to carry out such 
obligation to a particular customer, whereby the latter was 
able to redeem his stock from such pledge upon payment only 
of the amount of his indebtedness to the broker, with the 
result that the broker could not carry out similar obligations 
to other customers in like situation, a preference is created 
under § 60 of .the bankrupt act, and this, says the learned 
counsel in his brief, under any theory concerning the relation 
of broker and customer, is “the main proposition upon which 
we hang our appeal.”

This case, therefore, requires an examination of the rela-
tions of customer and broker under the circumstances dis-
closed in this record, at least so far as it is necessary to deter-
mine the question of preference in bankruptcy upon which 
the case turns. There has been much discussion upon this sub-
ject in the courts of the Union. The leading case, and one 
most frequently cited and followed, is Markham v. Jaudon, 
41 N. Y. 235, a case which was argued by eminent counsel and 
held over a term for consideration.* The opinion in the case 
is by Chief Judge Hunt, afterwards Mr. Justice Hunt of this 
court. He summarized the conclusions of the court as fol-
lows:

“The broker .undertakes and agrees:
“1. At once to buy for the customer the stocks indicated; 
“2. To advance all the money required for the purchase 

beyond the ten per cent furnished by the customer;
“3. To carry or hold such stocks for the benefit of the cus-

tomer so long as the margin of ten per cent is kept good, or 
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until notice is given by either party that the transaction must 
be closed. An appreciation in the value of the stocks is the 
gain of the customer and not of the broker;

“4. At all times to have in his name and under his control 
ready for delivery the shares purchased, or an equal amount 
of other shares of the same stock;

“5. To deliver such shares to the customer when required 
by him, upon the receipt of the advances and commissions 
accruing to the broker; or,

“6. To sell such shares, upon the order of the customer, 
upon payment of the like sums to him, and account to the 
customer for the proceeds of such sale.

“Under this contract the customer undertakes:
“1. To pay a margin of ten per cent on the current market 

value of the shares;
“2. To keep good such margin according to the fluctuations 

of the market;
“3. To take the shares so purchased on his order whenever 

required by the broker, and to pay the difference between the 
percentage advanced by him and the amount paid therefor 
by the broker.

“The position of the broker is twofold. Upon the order of 
the customer he purchases shares of stocks desired by him. 
This is a clear act of agency. To complete the purchase he 
advances from his own funds, for the benefit of the purchaser, 
ninety per cent of the purchase money. Quite as clearly he 
does not in this act as an agent, but assumes a new position. 
He also holds or carries the stock for the benefit of the purchaser 
until a sale is made by the order of the purchaser or upon his 
own action. In thus holding or carrying he stands also upon 
a different ground from that of a broker or agent whose office 
is simply to buy and sell. To advance money for the purchase, 
and to hold and carry stocks, is not the act of the broker as 
such. In so doing he enters upon a new duty, obtains other 
rights, and is subject to additional responsibilities. . . . 
I*1 my judgment the contract between the parties to this ac-
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tion was in spirit and effect, if not technically and in form, a 
contract of pledge.”

The case has been approved in other, cases in New York, 
some of which are: Stewart v. Drake, 46 N. Y. 449; Stenton v. 
Jerome, 54 N.Y. 480; Baker v. Drake, 66 N. Y. 518; Gruman n . 
Smith, 81 N. Y. 25; Gillet v. Whiting, 120 N. Y. 402; Content 
v. Banner, 184 N. Y. 121; Douglas v. Carpenter, 17 App. Div. 
329. And approved in other States: Cashman n . Root, 89 
California, 373; Brewster v. Van Liew, 119 Illinois, 554; Gil-
pin v. Howell, 5 Pa. St. 41; Wynkoop v. Seal, 64 Pa. St. 361; 
Esser v. Linderman, 71 Pa. St. 76.

The subject was fully considered in a case which leaves 
nothing to be added to the discussion, Skiff v. Stoddard, 63 
Connecticut, 198, in which the conclusions in Markham v. 
Jaudon were adopted and approved. These views have been 
very generally accepted as settled law by the text writers on 
the subject. 1 Dos Passos on Stockbrokers (2d ed.), 179-200; 
Jones on Pledges, § 496; Mechem on Agency, § 936.

Mr. Jones, in his work on pledges, summarizes the law as 
follows:

“The broker acts in a threefold relation: first, in purchasing 
the stock he is an agent; then in advancing money for the pur-
chase he becomes a creditor, and finally, in holding the stock 
to secure the advance made, he becomes a pledgee of it. It 
does not matter that the actual possession of the stock was 
never in the customer. The form of the delivery of the stock 
to the customer, and a redelivery by him to the broker, would 
have constituted a strict, formal pledge. But this delivery 
and redelivery would leave the parties in precisely the same 
situation they are in when, waiving this formality, the broker 
retains the certificates as security for advances.”

In Dos Passos on Stockbrokers, at page 114, the author says:
“Upon the whole, while it must be conceded that there 

are incongruous features in the relation, there seems to be no 
hardship in holding that a stockbroker is a pledgee; for although 
it is true that he may advance all or the greater part of the 
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money embraced in the speculation, if he acts honestly, faith-
fully and prudently, the entire risk is upon the client. . . . 
To introduce a different rule would give opportunities for 
sharp practices and frauds, which the law should not invite.”

The rule thus established by the courts of the State where 
such transactions are the most numerous, and which has long 
been adopted and generally followed as a settled rule of law, 
should not be lightly disturbed, and an examination of the 
cases and the principles upon which they rest lead us to the 
conclusion that in no just sense can the broker be held to be 
the owner of the shares of stock which he purchases and carries 
for his customer. While we recognize that the courts of Massa-
chusetts have reached a different conclusion and hold that the 
broker is the owner, carrying the shares upon a conditional 
contract of sale, and, while entertaining the greatest respect 
for the Supreme Judicial Court of that State, we cannot ac-
cept its conclusion as to the relation of broker and customer 
under the circumstances developed in this case. We say this, 
recognizing the difficulties which can be pointed out in the 
application of either rule.

At the inception of the contract it is the customer who 
wishes to purchase stocks and he procures the broker to buy 
on his account. As was said by Mr. Justice Bradley speaking 
for the court in Galigher v. Jones, 129 U. S. 193, 198, a broker 
is but an agent, and is bound to follow the directions of his 
principal or give notice that he declines the agency.

The dividends on the securities belong to the customer. 
The customer pays interest upon the purchase price and is 
credited with interest upon the margins deposited. He has 
the right at any time to withdraw his excess over ten per cent 
deposited as margin with the broker. Upon settlement of 
the account he receives the securities. In this case the broker 
assumed to pledge the stocks not because he was the owner 
thereof, but because by the terms of the contract printed upon 
every statement of account he obtained the right from the cus-
tomer to pledge the securities upon general loans, and in like 
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manner he secured the privilege of selling when necessary for 
his protection.

The risk of the venture is entirely upon the customer. He 
profits if it succeeds; he loses if it fails. The broker gets out 
of the transaction, when closed in accordance with the under-
standing of the parties, his commission and interest upon the 
advances, and nothing else. That such was the arrangement 
between the parties is shown in the testimony of the broker’s 
agent, who testified “if these stocks carried for J. M. Shaw & 
Company made a profit, that profit belongs to Shaw & Com-
pany over and above what he owed us.”

When Young, the agent of Shaw & Company, demanded 
the stocks, their right of ownership in them was recognized, 
and, while pledged, they were under the control of the broker, 
were promptly redeemed and turned over to the customer. 
Consistently with the terms of the contract, as understood 
by both parties, the broker could not have declined to thus 
redeem and turn over the stock, and when adjudicated a 
bankrupt his trustee had no better rights, in the absence of 
fraud or preferential transfer, than the bankrupt himself. 
Security Warehousing Co. v. Hand, 206 U. S. 415, 423; Thomp-
son v. Fairbanks, 196 U. S. 516, 526; Humphrey v. Taiman, 
198 U. S. 91; York Man’fg Co. v. Cassell, 201 U. S. 344, 352.

It is objected to this view of the relation of customer and 
broker that the broker was not obliged to return the very 
stocks ‘ pledged, but might substitute other certificates for 
those received by him, and that this is inconsistent with owner-
ship on the part of the customer, and shows a proprietary 
interest of the broker in the shares; but this contention loses 
sight of the fact that the certificate of shares of stock is not 
the property itself, it is but the evidence of property in the 
shares. The certificate, as the term implies, but certifies the 
ownership of the property and rights in the corporation repre-
sented by the number of shares named.

A certificate of the same number of shares, although printed 
upon different paper and bearing a different number, repre-
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sents precisely the same kind and value of property as does 
another certificate for a like number of shares of stock in the 
same corporation. It is a misconception of the nature of the 
certificate to say that a return of a different certificate or the 
right to substitute one certificate for another is a material 
change in the property right held by the broker for the cus-
tomer. Horton v. Morgan, 19 N. Y. 170; Taussig v. Hart, 
58 N. Y. 425; Skiff v. Stoddard, 63 Connecticut, 198, 218. As 
was said by the Court of Appeals of New York in Caswell v. 
Putnam, 120 N. Y. 153, 157, “one share of stock is not dif-
ferent in kind or value from every other share of the same issue 
and company. They are unlike distinct articles of personal 
property which differ in kind and value, such as a horse, wagon 
or harness. The stock has no earmark which distinguishes 
one share from another, so as to give it any additional value or 
importance; like grain of a uniform quality, one bushel is of 
the same kind and value as another.”

Nor is the right to repledge inconsistent with ownership of 
the stock in the customer. Skiff v. Stoddard, 63 Connecticut, 
216, 219; Ogden v. Lathrop, 65 N. Y. 158. It was obtained in 
the present case by a contract specifically made and did not 
affect the right of the customer, upon settlement of the ac-
counts, to require of the broker the redemption of the shares 
and their return in kind.

It is true that the right to sell, for the broker’s protection, 
which was not exercised in this case, presents more difficulty, 
and is one of the incongruities in the recognition of ownership 
m the customer; nevertheless it does not change the essential 
relations of the parties, and certainly does not convert the 
broker into what he never intended to be and for which he 
assumes no risk, and takes no responsibility in the purchase 
and carrying of shares of stock.

The broker cannot be converted into an owner without a 
perversion of the understanding of the parties, as was perti-
nently observed in the very able discussion already referred 
to in Skiff v. Stoddard, 63 Connecticut, 216. “So long as the
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interpretation of the contract preserves as its distinctive 
feature the principal proposition that the customer purchases 
merely the right to have delivery to him in the future, at his 
option, of stocks or securities at the price of the day of the 
agreement, and its corollary that the customer derives no right, 
title or interest in the stocks or securities until final perform-
ance, the difficulties in the way of harmonizing the situation 
are bound to exist. The fundamental difficulty grows out of 
the necessary attempt in some way to transform the customer, 
who enjoys all the incidents and assumes all the risks of owner-
ship, into a person who in fact has no right, title or interest, 
and to create out of the broker, who enjoys none of the inci-
dents of ownership, and assumes not a particle of its responsi-
bility, a person clothed with a full title and an absolute owner-
ship.”

We reach the conclusion, therefore, that although the broker 
may not be strictly a pledgee, as understood at common law, 
he is, essentially, a pledgee and not the owner of the stock, 
and turning it over upon demand to the customer does not 
create the relation of a preferred creditor within the meaning 
of the bankrupt law.

We cannot consent to the contention of the learned counsel 
for the petitioner, that the insolvency of the broker at once 
converts every customer, having the right to demand pledged 
stocks, into a creditor who becomes a preferred creditor when 
the contract with him is kept and the stocks are redeemed 
and turned over to him.

In the absence of fraud or preferential transfer to a creditor 
the broker had a right to continue to use his estate for the 
redemption of the pledged stocks. As this court said in Cook 
v. Tullis, 18 Wall. 332, 340:

“ There is nothing in the bankruptcy act, either in its language 
or object, which prevents an insolvent from dealing with his 
property, selling or exchanging it for other property at any 
time before proceedings in bankruptcy are taken by or against 
him, provided such dealings be conducted without any pur- 
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pose to defraud or delay his creditors or give preference to 
any one, and does not impair the value of his estate. An in-
solvent is not bound, in the misfortune of his insolvency, to 
abandon all dealing with his property; his creditors can only 
complain if he waste his estate or give preference in its dis-
position to one over another. His dealing will stand if it leave 
his estate in as good plight and condition as previously.”

The bankrupt act in §60« provides: “A person shall be 
deemed to have given a preference if, being insolvent, he has 
within four months before the filing of the petition, or after 
the filing of the petition and before the adjudication, procured 
or suffered a judgment to be entered against himself in favor 
of any person, or made a transfer of any of his property, and 
the effect of the enforcement of such judgment or transfer will 
be to enable any one of his creditors to obtain a greater per-
centage of his debt than any other of such creditors of the same 
class.”

A creditor is defined to include any one who owns a demand 
or claim provable in bankruptcy. Sec. 1, sub. 9, Bankruptcy 
Act, 1898, 3 U. S. Comp. St. 3419. It is essential, therefore, 
in order to set aside the alleged preference, that Shaw & Com-
pany at the time of the transfer should have stood in the re-
lation of creditor to the bankrupt. Of course, if the New York 
rule based upon Markham v. Jaudon is correct, and the broker 
was the pledgee of the customer’s stock, there can be no ques-
tion that in redeeming these stocks for the purpose of satis-
fying the pledge no preferential transfer under the bankruptcy 
act resulted.

In our view we think no different result is reached, so far as 
a preference in bankruptcy is concerned, if the Massachusetts 
cases could be taken to lay down the correct rule of the re-
lations between broker and customer.

That rule is said to have its origin in Hayes v. Wood, 15 
Gray, 375, decided in 1860, in which the opinion, though by 
Chief Justice Shaw, is very brief. It was therein held that the 
broker was a holder of the shares upon conditional contract 
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to deliver them to the customer upon the payment of so much 
money, and until the money was paid the right to have per-
formance did not accrue.

In Covell v. Loud, 135 Massachusetts, 41, the right of the 
broker was considered after the customer had refused to pay 
the necessary margin, and after the customer had requested 
the broker to do the best he could for him and to sell the stock 
at the broker’s board without notice, and it was held that un-
der such circumstances the broker was not liable for conversion.

In Weston v. Jordan, 168 Massachusetts, 401, the question 
was as to the relation between customer and broker after the 
broker had parted with the shares after repeated demands 
by the customer and refusal by the broker to deliver the 
shares, and it was held that a valid cause of action arose in 
favor of the customer, whether for breach of contract, or for 
conversion, it matters not.

In Chase v. Boston, 180 Massachusetts, 459, the opinion is 
by Chief Justice Holmes, and the question directly decided 
is whether a broker who held shares of stock in his own name, 
and which he carried for his customer on margin, was required 
to pay a city tax upon the value. It was held that he was. 
In that case the learned justice said:

“No doubt, whichever view be taken, there will be anomalies, 
and no doubt it is possible to read into either a sufficient num-
ber of implied understandings to make it consistent with it-
self. Purchases on margin certainly retain some of the char-
acteristics of ordinary single purchases by an agent, out of 
which they grew. The broker buys and is expected to buy 
stock from third persons to the amount of the order. Roths-
child v. Brookman, 5 Bligh (N. R.), 165; Taussig v. Hart, 58 
N. Y. 425. He charges his customer a commission. He credits 
him with dividends and charges him with assessments on 
stock. However the transaction is closed, the profit or loss is 
the customer’s. But none of these features is decisive.”

And while the rule dating back to the decision of Chief Jus-
tice Shaw in 15 Gray was recognized as the law of Massachu-
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setts, there is nothing in the case decisive of the question now 
before us.

The case most relied upon as showing the preference is Wes-
son v. Jordan, 168 Massachusetts, supra. It was held in that 
case that Wheatland, the broker (Weston was his assignee in 
insolvency), had become a debtor to the customer Jordan, 
having parted with the control of the shares and substituting 
none others for them after repeated demands for them by the 
customer. And it was held that when the insolvent broker 
went into the street and bought that kind of stocks with his 
own money and the customer took the stocks knowing of 
such purchase, the transaction amounted to a preference; and 
in course of the discussion Mr. Justice Allen, referring to the 
contention of counsel that the Massachusetts rule should be 
reconsidered in view of the rules adopted in New York and 
other States, said (p. 404):

“The defendant seeks to have these decisions reconsidered; 
but the facts of the present case do not call for such reconsid-
eration of the general doctrine. Even if at the outset Jordan 
were to be deemed a pledgor, and Wheatland a pledgee, of 
the shares, that relation was changed by what happened after-
wards. . . . After Wheatland had parted with the con-
trol of the shares, and after repeated demands for them by Jor-
dan, and refusals by Wheatland to deliver them, Jordan had a 
valid ground of action against Wheatland, either for breach of 
contract or for a conversion; it matters not which.”

The facts in the present case are entirely different from those 
disclosed in the case just cited. In the present case there was 
no demand for the return of the stocks which was refused by 
the broker; but, recognizing the obligation of the contract, 
when the stocks were demanded the broker proceeded to re-
deem them from the pledge which he had made of them under 
the right given by the contract between the parties, and turned 
them over to the customer. In such case the relation of debtor 
and creditor did not arise as it might upon the refusal, as in 
Weston v. Jordan, to turn over the stocks upon demand.
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After an examination of the Massachusetts cases, Judge 
Lowell held in In re Swift, 105 Fed. Rep. 493, while following 
the Massachusetts rule as between broker and customer, that 
no cause of action arose until after demand by the customer. 
And the same view was taken in the same case upon review 
in the Court of Appeals for the First Circuit in an opinion by 
Judge Putnam. 112 Fed. Rep. 315. While both courts held 
that under the law, as defined in the Massachusetts cases, 
bankruptcy excused demand, they held that the customer 
did not become a creditor upon insolvency, but only after de-
mand and refusal or its equivalent.

How then stood the parties at the time of the demand for 
the return of these shares of stock? They were held upon a 
contract, which required the broker, upon demand, to turn 
over the shares purchased, or similar shares, to the customer 
upon payment of advancements, interest and commissions. 
These stocks were redeemed and turned over to him; as a 
consequence the relation of debtor and creditor as between 
the broker and customer did not arise.

Upon the principles heretofore discussed, we think the pay-
ment of the $5,000, on June 24, was not a preferential payment 
to a creditor. The customer had demanded settlement, the 
broker had paid the $5,000, and on the following day this 
sum was taken into account in settling the account before 
turning over to the customer the stock belonging to him, ac-
cording to the understanding of the parties.

We find no error in the judgment of the Court of Appeals, 
and the same is

Affirmed.

Mr . Jus tice  Holm es :

If I had been left to decide this case alone I should have ad-
hered to the opinion which, upon authority and conviction, 
I helped to enforce in another place. I have submitted a 
memorandum of the reasons that prevailed in my mind to 
my brethren, and as it has not convinced them I presume that 
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I am wrong. I suppose that it is possible to say that after 
a purchase of stock is announced to a customer he becomes 
an equitable tenant in common of all the stock of that kind 
in the broker’s hands, that the broker’s powers of disposition, 
extensive as they are, are subject to the duty to keep stock 
enough on hand to satisfy his customers’ claims, and that the 
nature of the stock identifies the fund as fully as a grain ele-
vator identifies the grain for which receipts are out. It would 
seem to follow that the customer would have a right to de-
mand his stock of the trustee himself, as well as to receive it 
from the bankrupt, on paying whatever remained to be paid. 
A just deference to the views of my brethren prevents my 
dissenting from the conclusion reached, although I cannot but 
feel a lingering doubt.

THOMAS v. TAGGART.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE SECOND 

CIRCUIT.

No. 197. Argued January 17, 20, 1908.—Decided April 6, 1908.

Richardson v. Shaw, ante, p. 365, followed to the effect that as a general rule 
the broker is the pledgee and the customer the owner and pledgor of stocks 
carried on margin.

Where there is a repugnancy between the printed and written provisions 
of a contract, the writing is presumed to express the specific intention 
of the parties and will prevail. In this case the written portion on the 
receipt given for stocks, deposited with the broker as collateral on account, 
was held as specially applicable thereto and that the broker’s right to 
rehypothecate stocks under the printed portion of the contract was 
confined to the stocks purchased and carried on margin.

If title to property is good as against the bankrupt or his creditors at the 
time the trustee’s title accrues, title does not pass, and the owner of the 
property is entitled to have it restored to him, or, if it has been sold, the 
proceeds thereof.

Shares of stock held by a broker as collateral for the account of a customer, 
upon which the latter is not indebted to the broker, are the property of

VOL. CCIX—25



386

209 U.S.

OCTOBER TERM, 1907.

Opinion of the Court.

the customer, and, as the trustee has no better right thereto than the 
bankrupt, the customer is entitled to their possession; and this right is not 
affected by the fact that the broker had hypothecated the shares. In 
such case the customer is entitled to the shares, or their proceeds, when 
returned to the trustee if the loan has been paid by proceeds of other 
securities pledged therefor.

Proof of claim of a customer against a broker, including value of securities 
deposited as collateral, does not amount to a waiver of his right to re-
cover possession of the specific stocks, if found, where his claim specifi-
cally states that he does not waive such right of possession.

149 Fed. Rep. 176, affirmed.

The  facts are stated in the opinion.

Mr. Abram I. Elkus, with whom Mr. Carlisle J. Gleason was 
on the brief, for petitioned.

Mr. Graham Sumner and Mr. George E. Hall, with whom 
Mr. Thomas Thacher, Mr. Edwin M. Lawrence, and Mr. Hugo S. 
Mack were on the briefs, for respondents.1

Mr . Jus tice  Day  delivered the opinion of the court.

This case was argued and submitted with Henry Richardson, 
as Trustee in Bankruptcy, v. John M. Shaw and Alexander 
Davidson, No. 122, just decided, ante p. 365. To the extent 
which the case involves the same general questions as to the 
legal relations of stockbrokers and customers, we need not 
repeat the discussion had in Richardson v. Shaw, by which 
the conclusion was reached that under the usual contract for 
a speculative purchase of stock the customer is considered the 
pledgor and the broker the pledgee.

In this case it is necessary to notice certain specific features 
not arising in the case just referred to. The petitioners, 
Edward S. Thomas, Lloyd M. Howell and Ashbel P. Fitch, are 
the trustees in bankruptcy of Jacob Berry and Harold L. Ben-
nett, individually and as partners as Berry & Company. Sev-
eral persons, among others Anna D. Taggart, Harris Filson, 
William C. Bowers and George E. Hall, made claims to re-

1 Argued simultaneously with No. 122, Richardson v. Shaw, ante, p. 365. 
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cover certain certificates of stock, as against the trustees in 
bankruptcy, or to have a lien on the funds, the proceeds of 
other stocks in the hands of the trustees. The claims were 
referred to a referee in bankruptcy, and, upon hearing, he 
found in favor of certain of the claimants, among others Mrs. 
Taggart, Filson, Hall and Bowers. The report of the referee 
was confirmed by the District Judge on October 4, 1905, and 
the trustees were directed to turn over certain certificates of 
stock and proceeds of other certificates to the claimants. Upon 
appeal the order and judgment of the District Court was af-
firmed by the Circuit Court of Appeals for the Second Cir-
cuit, su6 nomine In re Berry, 149 Fed. Rep. 176, and the case 
is now here upon a writ of certiorari.

From the findings of the referee it appears that certificates 
of stock were pledged with the Hanover National Bank by 
Berry & Company the day before the failure. This pledge was 
to secure a demand loan of $45,000. Subsequently the bank 
returned to the trustees all funds and stocks over and above 
its loans. It returned in cash $6,310.41 and certain shares 
of stock.

Taking up the several claims, we will first notice that of 
Anna D. Taggart. She claims two certificates for 83 shares 
of United States Steel stock preferred, which were returned 
by the Hanover Bank unsold to the trustees in bankruptcy. 
The receipt given to Mrs. Taggart at the time of the deposit 
is in the words following:

“ Sep . 14, 1904.
“ Received from Anna D. Taggart 83 shs. U. S. Steel pfd. 

No. a 30563-c 15546. The same to be a general deposit and this 
receipt is given and received with mutual understanding that 
Jacob Berry & Co. may hold the same as margin and as a 
security for or apply the deposit in part payment of or account 
of losses or any other transactions in the purchase or sale of 
stocks, bonds, securities or commodities made by them for 
your account.

This receipt is given and received upon the further under-
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standing and agreement in consideration of Jacob Berry & 
Co. executing such orders for the purchase or sale of stocks, 
bonds, securities or commodities as may be given to them in 
writing, orally, by telegraph or telephone; that the said Jacob 
Berry & Co. may repledge, rehypothecate or loan any or all 
of said stocks, bonds, securities or commodities held by them 
on account thereof as margin or otherwise; may substitute 
similar stocks, bonds, securities or commodities therefor, and 
that said Jacob Berry & Co. may, without notice upon the ap-
proximate exhaustion of margin sell, or buy, as the case may 
be, any stocks, bonds, securities or commodities bought and 
sold or held by them as collateral, or margin, or otherwise, 
and that in case of contracts for future delivery that said 
Jacob Berry & Co. may close the same by purchase or sale as 
the case may be, without notice, provided however, that such 
purchases or sales may be made upon the Consolidated Stock 
and Petroleum Exchange of New York, the New York Stock 
Exchange, the Chicago Board of Trade, or in any other ex-
change in the City of New York where such stocks, bonds, 
securities or other commodities are dealt in.

“No. A30563—33 Shs.
“No. C15546—50 “

“Geo . M. Dav is , Mgr.”
Across the face of this receipt was written, in ink, the words 

“as collateral on account.” The question is, Mrs. Taggart not 
being indebted to the trustees, but having a balance due from 
the estate to her, did these shares of stock belong to the trus-
tee in bankruptcy as part of the bankrupt’s estate, or were 
they the property of the claimant, Mrs. Taggart? The learned 
Court of Appeals construed the receipt as consisting of two 
parts—the first paragraph relating to the shares of steel stock 
especially deposited, and the second to the stocks, bonds and 
securities or commod ties purchased upon her account by the 
brokers, concerning which they were given the right to re-
pledge, rehypothecate or loan, and the right to substitute 
therefor similar stocks, bonds and securities.
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In Richardson v. Shaw, ante, p. 365, we have discussed the 
legal relation existing between a customer and a broker who has 
the right to pledge and hypothecate securities purchased for 
the customer and substitute similar securities therefor, with the 
obligation to respond at all times to the demand of the customer 
for the redemption of the stocks, and we need not here repeat 
what is therein said.

We are of the opinion that the Circuit Court of Appeals 
correctly construed this receipt. It was the evident purpose 
of the parties that the eighty-three shares of United States 
Steel stock preferred was to be held, as the receipt shows, as 
security for losses in purchase or sale of stocks, bonds or se-
curities on account of the customer, and the separate paragraph 
of the receipt, giving the right to repledge, etc., and substitute 
similar stocks, bonds and securities, had reference to the 
stock, securities, etc., obtained in executing the orders for 
purchase made by the customer. And this construction of the 
receipt is, we think, placed beyond contradiction when effect 
is given to the words written across the face of the printed 
receipt as “collateral on account.” It is a well-settled rule of 
law that if there is a repugnancy between the printed and the 
written provisions of the contract, the writing will prevail. 
It is presumed to express the specific intention of the parties. 
Hagan v. Scottish Insurance Co., 186 U. S. 423.

This being the situation as to Mrs. Taggart’s claim, we think 
the court properly held that she was entitled to recover her 
shares of stock. They were not the property of Berry & Com-
pany, but were held as collateral to her account upon which 
she is not indebted to the brokers. The certificates were re-
turned to the trustees, who had no better right in them than 
the bankrupt.

The rule is generally recognized that if the title to property 
claimed is good as against the bankrupt and his creditors at 
the time the trustee’s title accrued, the title does not pass and 
the property should be restored to its true owner; or, if the 
property has been sold, the proceeds of the sale takes the place
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of the property. Loveland on Bankruptcy (3d ed.), § 152; 
Hewit v. Berlin Machine Works, 194 U. S. 296; York Manu-
facturing Co. v. Cassell, 201 U. S. 344.

We will next consider the claim of Harris Filson.
Filson claims a lien on the fund as the owner of two certifi-

cates for ten shares each of preferred stock of the Atchison, 
Topeka and Santa Fe Railroad Company.

Filson identified the certificates by their numbers and pro-
duced Berry & Company’s receipts therefor. The bankrupts, 
Berry & Company, had hypothecated them with the Hanover 
Bank, which sold them for $2,072.50, which the claimant seeks 
to recover.

The master finds that Filson had a speculative account with 
Berry & Company, and “was trading on both sides of the 
market.” On the morning of November 25, his account showed 
that he had bought on margin, 70 shares of stock-, including 
40 shares of Pennsylvania Railroad, and that he had sold 
“short” 50 shares of stock, including 20 shares of “Atchison 
preferred,” and 10 shares of “Erie, first preferred.” The ac-
count also showed a cash credit of $3,105.97. The claimant 
testified that he called at the office of Berry & Company on 
November 25, to arrange to take out of the account the 40 
shares of Pennsylvania, which he had previously bought on 
margin on November 17. He took with him one of the ten 
share certificates of Atchison, Topeka and Santa Fe, and asked 
the cashier to figure up the account and let him know if the 
deposit of the Atchison certificate would leave sufficient mar-
gin to withdraw the Pennsylvania stock. He was told that 
it was not sufficient, as the withdrawal of the Pennsylvania 
stock would leave a credit balance of only $300 or $400. Filson 
then went to his safe deposit box and took out two additional 
certificates for 10 shares of Atchison and 10 shares of Erie, and 
delivered them, together with other certificates, to Berry & 
Company on their usual receipt, which was, in form, the same 
as the receipt given to Mrs. Taggart, above quoted.

The next day Berry & Company failed, Filson never re-
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ceived his Pennsylvania stock, and on November 26 no cer-
tificate of Pennsylvania stock came into the hands of the 
receiver in bankruptcy, nor was deposited in any bank as col-
lateral.

Upon the principles stated, we are clearly of the opinion 
that Filson had a valid claim for the value of his shares of 
Atchison stock in controversy.

As to two shares of New York, New Haven and Hartford 
stock, claimed by William 0. Bowers, the facts require no 
additional discussion. These shares were pledged and the 
same receipt given as above described. The shares were 
pledged to the Hanover Bank and returned unsold to the 
trustees. As Bowers was not indebted on the account for 
which they were held as security, the shares belonged to him.

George E. Hall seeks to recover a certificate for ten shares 
of common stock of the United States Steel Corporation, re-
turned to the trustees by the Hanover Bank, unsold.

On November 1, 1904, Hall deposited certain securities, 
including the steel stock, with the New Haven manager of 
Berry & Company, and took a receipt, specifying that they 
were held “as collateral.” Berry & Company hypothecated 
them with the Hanover Bank. Hall had a speculative account 
with Berry & Company at the time, and the securities were de-
posited in lieu of cash margin for the account. By a prior or-
der in the bankruptcy proceeding the claimant has recovered 
from the trustees certain stocks found to be his property, but 
which had not been hypothecated with Berry & Company.

No lien or claim oil the stock in question is asserted by the 
trustees, and Hall was not indebted to Berry & Company on 
November 25, 1904. Hall filed a claim in bankruptcy on De-
cember 19, 1904, for $1,850, which included the value of all 
his stocks in the hands of Berry & Company, valued at $1,600, 
and a cash balance of $250 due him. In the proof of his claim, 
Hall sets forth the following statement relative thereto:

Said deponent hereby stipulates that by filing notice of 
this claim he does not waive any right of action that he now
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has to recover possession of said certificates or the value thereof 
against either of the bankrupts or any person in whose posses-
sion they may be found, or any right of action that he has 
against either or both of said bankrupts for the conversion of 
said certificates to their own use, when said bankrupts knew 
that said certificates were not their property, and never had 
been; and that the said deponent does not waive any right 
whatsoever of any kind, nature or description against said 
bankrupts, or either of them, for or on account of the failure 
of the bankrupts or either of them to return said certificates 
to said deponent, and for the unlawful hypothecation and 
conversion of the same by said bankrupts, or either of them.”

In this claim the essential question is as to the effect of Hall’s 
proof of his claim in bankruptcy as a waiver of his right to 
recover the shares of stock covered by the receipt.. We are 
of the opinion that, in view of the reservation just made, there 
was nothing in Hall’s conduct amounting to an election to 
pursue his claim as a creditor in bankruptcy, which now pre-
vents his recovery of the certificates of stock in question. It 
is true that he voted at the first meeting of the creditors on 
December 19, 1904, upon an informal ballot for trustee in 
bankruptcy, and at the formal election of trustees on Decem-
ber 21, 1904, Mr. Hall did not vote, though the referee finds 
that he participated actively at the meetings held for the elec-
tion of trustee. We are of the opinion that the reservation of 
Hall evidenced his intention to hold on to whatever rights he 
had in his shares of stock, and there is nothing in his conduct 
which should preclude him, after he had discovered that the 
shares had been returned to the assignee in bankruptcy, from 
reclaiming them as his own property.

We find no error in the judgment of the Circuit Court of 
Appeals for the Second Circuit, and the same is

Affirmed.
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BEADLES v. SMYSER, MAYOR OF THE CITY OF 
PERRY, OKLAHOMA.

ERROR TO AND APPEAL FROM THE SUPREME COURT OF THE 

TERRITORY OF OKLAHOMA.

No. 150. Argued March 4, 1908.—Decided April 6, 1908.

While this court cannot review judgments of the Supreme Court of the 
Territory of Oklahoma unless the amount involved exceeds $5,000, where 
the judgment also directly involves the validity of other judgments the 
amount in controversy may be measured by the aggregate of such judg-
ments.

The principles of right and justice upon which the doctrine of estoppel in 
pais rests, are applicable to municipal corporations.

Where public property of a municipality cannot be seized on execution 
and the municipality enters into a valid agreement with judgment cred-
itors to apply the judgment fund to judgments in order of entry and 
complies therewith, it cannot, after the expiration of the statutory period 
when a judgment becomes dormant for failure to issue execution, plead 
the statute of limitations as a bar to those judgments not yet reached 
for payment under the agreement. The municipality is estopped both 
on the contract and on the ground of equitable estoppel, and so held as 
to judgments against a city in Oklahoma.

17 Oklahoma, 162, reversed.

The  facts are stated in the opinion.

Mr. A. G. C. Bierer, with whom Mr. S. H. Harris and 
Mr. Frank Dale were on the briefs, for plaintiff in error and 
appellant:

The action being in mandamus to compel a city to recog-
nize the validity of plaintiff’s judgments and to pay out the 
moneys already accrued in the judgment fund upon these 
judgments, and to continue to make levies to enforce the same, 
the statutory period of limitation fixed by law for civil actions 
does not run against the relief asked. Duke, Mayor, et al. v. 
Turner et al., 204 U. S. 623.
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The section of the Oklahoma statute permitting the en-
forcement of a judgment by execution and providing for the 
dormancy of such judgment if execution is not issued within 
five years, has no application to judgments against municipal-
ities in this Territory which are collectible only by the levy 
of taxes which are required by the law to be made to create 
a judgment fund out of which to pay such judgments.

The cases of Hart v. City of New Orleans, 12 Fed. Rep. 292; 
State ex rel. Courier v. Buckles, 35 N. E. Rep. 846; Laredo v. 
Benavides, 25 S. W. Rep. 482, cited by Supreme Court of 
Oklahoma, reviewed and distinguished from the case at bar.

Oklahoma law provides for collecting judgments by tax in-
stead of execution.

That it is and has been throughout the life of all these judg-
ments the duty of the city of Perry to make a levy of five mills 
on the dollar to provide a fund with which to pay these judg-
ments is clearly declared by our statute. Sec. 1, art. 5, p. 83, 
Statutes of 1897; Session Laws of 1899, § 1, c. 8, p. 103; Wil-
son’s Stat, of 1903, § 466.

The cases cited by the Oklahoma Supreme Court in the 
cases of Beadles v. Fry, 15 Oklahoma, 423, are inapplicable to 
the facts in the case at bar. Newton v. Arthur, 55 Pac. Rep. 
446; Israel v. Nichols, 14 Pac. Rep. 438; Brockway v. Oswego 
Township, 4 Pac. Rep. 79; and Baker v. Hummer, 2 Pac. Rep. 
808, discussed and distinguished.

Statutes of limitation do not run against municipal obli-
gations of the character of judgments in Oklahoma. Barnes v. 
Turner, 14 Oklahoma, 284; Freehill v. Porter, 4 Pac. Rep. 
646; Lincoln Co. v. Luning, 133 U. S. 529.

The placing of the obligations in question into judgments 
which are to be paid out of the judgment fund of the city, 
does not in any way affect the principles applied in the Barnes 
or Duke v. Turner case. United States v. County of Macon, 
99 U. S. 582; A., T. & S. F. Ry. Co. v. Territory of New Mexico, 
72 Pac. Rep. 14; Darcy v. Mumpford, 58 Georgia, 119; United 
States ex rel. Field v. Township of Oswego, 28 Fed. Rep. 55.
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The city of Perry recognized these judgments as valid judg-
ments and continued to levy taxes to provide money in the 
judgment fund to pay these judgments, and mandamus, which 
is the only execution against a municipality, could not have 
issued until the city refused to recognize and pay the judg-
ments in 1905. Alter v. State, 86 N. W. Rep. 1080.

The city of Perry having ratified and approved the agree-
ment among the judgment creditors to pay these judgments 
in their order of rendition, and having carried out this agree-
ment in the levy of taxes and the payment out of the judg-
ment fund of these tax moneys for all these years, should now 
be held to be estopped from pleading the dormancy of these 
judgments even if otherwise they could have become dormant.

Mr. A. N. Whiteside and Mr. H. B. Martin, for defendants 
in error and appellees, submitted:

This court has no jurisdiction of this action, because the 
amount involved is less than $5,000.00.

If the validity of plaintiff’s judgments were conceded, the 
only cause of action appearing upon the face of the alternative 
writ is against Fry, the treasurer of the city, and that said 
cause of action cannot involve more than the amount of money 
in the hands of the treasurer, which is less than the amount 
necessary to give this court jurisdiction of the subject-matter 
of the action.

A judgment against a city of the first class under the stat-
utes of Oklahoma becomes dormant after five years from the 
date of its rendition if execution shall not be sued out within 
that time and such judgment cannot be revived without the 
consent of the judgment debtor unless it be revived within 
one year from the time it becomes dormant. Section 4337, 
statutes of Oklahoma, 1893; Lafayette County v. Wonderly, 
92 Fed. Rep. 313; Beadles v. Fry, 82 Pac. Rep. 1041, and cases 
cited; Statutes of Oklahoma, 1893, §§4325 and 4332. All 
these statutes were adopted from the State of Kansas, whose 
courts have frequently construed them as we contend they
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should be. See Angell v. Martin, 24 Kansas, 334; Myers v. 
Kotham, 29 Kansas, 19; Tefft v. Citizens’ Bank, 36 Kansas, 
457; Mawhinney v. Doane, 40 Kansas, 681; Tibbetts v. Deck, 
41 Kansas, 492; Bradford v. Loan Co., 47 Kansas, 587; Raff v. 
State, 48 Kansas, 45; Railroad Co. v. Butts, 55 Kansas, 661; 
New Hampshire Bank Company v. Ball, 57 Kansas, 812; 
Reeves v. Long, 63 Kansas, 700; Steinback v. Murphy, 70 
Kansas, 487.

As to the necessity of reviving judgments against municipal 
corporations within the statutory periods of time, see Brock-
way v. Oswego Township, 4 Pac. Rep. 79; Ware v. Pleasant 
Grove Township, 59 Pac. Rep. 1089; City of Chanute v. Trader, 
132 U. S. 210; Field v. Township of Oswego, 28 Fed. Rep. 55; 
Coulan v. Doull, 133 U. S. 596; M’Aleer v. Clay Co., 42 Fed. 
Rep. 665; Lafayette Co. v. Wonderly, 92 Fed. Rep. 313.

Mr . Just ice  Day  delivered the opinion of the court.

This is a proceeding to review the judgment of the Supreme 
Court of the Territory of Oklahoma, affirming the judgment 
of the District Court of Noble County in that Territory, de-
nying a peremptory writ of mandamus to the plaintiff in error, 
also plaintiff below, seeking to compel the recognition of cer-
tain judgments and the levy of taxes by the city officers of the 
city of Perry, a city of the first class, in Noble County. The 
action was begun March 12, 1906, in the District Court upon 
a petition, which set forth the ownership in the plaintiff of 
judgments against the city of Perry, rendered, with two ex-
ceptions, in the year 1898; the other two rendered in January 
and March, 1899, and aggregating the sum of $16,304.51, in-
cluding interest and costs.

The petition avers that these judgments were rendered on 
warrants issued by the city of Perry upon the general fund 
of the city; that no funds having been provided for the pay-
ment of plaintiff’s and certain other judgments, on Decem-
ber 3,1901, the judgment creditors of the city entered into an 
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agreement with the city treasurer of the city by signing a 
certain paper writing, to wit:

“I, the undersigned, judgment creditor, holding judgment 
against the city of Perry, Noble County, Oklahoma Territory, 
hereby ask that the city treasurer pay all judgments against 
the city of Perry in order of rendition, hereby waiving right 
to payment pro rata, if such right exists, and this waiver shall 
apply to all grantees and assigns. Said judgments are in 
amounts and dates as follows:” [Here follows a list of the 
judgments.]

At that time the outstanding unpaid judgment indebted-
ness of the city of Perry amounted to $22,000, all of the owners 
of which, excepting the sum of $4,000, signed the agreement; 
that the waivers thus signed were presented to the city council 
of the city, which adopted the following resolution:

“Whereas, the judgment creditors holding judgments 
against the city of Perry have practically all signed written 
waivers of the right, if such right exists, to payment of said 
judgments pro rata, and therein consent to the payment of 
said judgments in the order of their rendition against said 
city:

“ Therefore, be it resolved, That the city treasurer is hereby 
authorized and directed to pay the said judgments existing 
against the city of Perry in the order of their rendition out of 
the funds now on hand and as they shall accrue in the judg-
ment fund.”

That thereafter the city treasurer followed the plan thus 
outlined of paying judgments up to the early part of the year 
1905, and the judgments prior to those sued upon by the plain-
tiff were paid off in that way. And it is averred that under 
the laws of the Territory of Oklahoma a judgment fund must 
be created to satisfy a judgment against a municipality, and 
a judgment of that kind can be paid in no other way. And 
that under the laws of Oklahoma no execution can be levied 
upon a judgment against the municipality, and that during 
the time since the rendition of the judgments the city of Perry



398

209 U. S.

OCTOBER TERM, 1907.

Opinion of the Court.

has had no property subject to levy upon execution, and that 
the judgments of the plaintiff could not have been paid, and 
taxes levied for that purpose, because there had not been 
sufficient money in the judgment fund of the city of Perry 
to pay the judgments or any part thereof. That under the 
agreement of December 3, 1901, payments of judgments 
against the city have been made, but in the order of rendition 
the fund has been paid upon judgments prior to the plaintiffs. 
That under the law of the Territory, during the life of the 
said judgments, at least since the year 1899, it has been the 
duty of the city of Perry to levy annually a tax not to exceed 
five mills on the dollar on all the property of the said city, to 
create a judgment fund, and that said city has made said levy 
annually, and paid judgments down to the early part of 1905, 
since which time the city treasurer of the city of Perry, under 
the direction of the mayor and city council, has declined to 
pay the plaintiff’s judgments or any proportion of the same, 
and that there has accumulated in the hands of the city treas-
urer $2,286.96, the judgment fund of said city. And that 
at all times down to the beginning of the year 1905 the city 
of Perry has recognized the binding force and validity of said 
judgments; that the mayor and council and treasurer of said 
city decline and refuse to recognize the validity of the plain-
tiff’s judgments or pay any part thereof, and deny any lia-
bility thereon, solely on the ground that the same have be-
come dormant and barred by the statute of limitations of the 
Territory of Oklahoma. And other averments are made as 
to the inability of the plaintiff to otherwise collect their money 
upon the judgments than by payment by a levy at five mills 
on the dollar of the taxable property of the city. And the 
plaintiff prayed a writ of mandamus against the mayor, city 
council and treasurer of said city, commanding them to recog-
nize the said judgments and to continue to make the five-mill 
levy allowed by the law for the judgment fund for the pay-
ment of said judgments against the city, as provided by law.

An alternate writ of mandamus was issued, reciting the al-
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legations of the petition, to which the defendant filed an 
amended answer, in which they set up that each and all of 
the judgments set out in the alternate writ of mandamus have 
become dormant because no execution was issued on any of 
said judgments, and no proceeding begun for the revival of 
any of them, and the same were barred by the statute of limi-
tations of the Territory.

The plaintiff filed a motion for judgment upon the amended 
answer and prayed the issuance of a peremptory writ of man-
damus upon the ground that the amended answer failed to 
state any legal reason why said peremptory writ should not 
be issued. The defendant moved the court for judgment on 
the pleadings, on the ground that all the judgments were 
barred by the statute of limitations. The court sustained the 
motion of the defendant and entered final judgment in the de-
fendant’s favor, upon the ground that all the judgments set 
out in the alternate writ of mandamus have become dormant 
and are barred by the statute of limitations.

Upon proceedings in error in the Supreme Court of the 
Territory of Oklahoma this judgment was affirmed on the 
authority of Beadles v. Fry, 15 Oklahoma, 428. The present 
case is reported, 17 Oklahoma, 162.

The question is first made as to the jurisdiction of this court, 
because it is averred that the sum of $5,000 is not involved, 
but we are of the opinion that the issue made and decided 
involved the validity of the $16,000 and upwards, of judg-
ments described in the petition and amended writ. The 
prayer of the petitioner was for a continuous levy of taxes for 
the amount permitted by law to be applied in payment of 
the judgments. The answer set up that all the judgments 
were barred by the statute of limitations, and the District 
Court of Noble County determined that the judgments and 
each and all of them set out in the petition and alternate writ 
of mandamus had become dormant and were barred by the 
statute of limitations. This judgment was affirmed by the 
Supreme Court of Oklahoma.
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Appeals and writs of error are allowed from the Supreme 
Court of Oklahoma to this court where the value of the prop-
erty or the amount in controversy, to be ascertained by the 
affidavit of either party or other competent witness, exceeds 
$5,000. Supplement U. S. Revised Stats, vol. 1, p. 724.

We think the judgment in this case involves the validity 
of all the plaintiff’s judgments, and that the amount in con-
troversy is not simply the fund in the hands of the treasurer, 
but the amount of all the judgments concerning which relief 
was sought and which were directly adjudicated to be barred 
by the statute of limitations.

The question made in the case is whether the judgments are 
dormant by the statute of limitations of the Territory of Okla-
homa "or failure to issue execution thereon for the period of five 
years, and because the same were not revived within one year 
after they became dormant. The statutes of Oklahoma in 
2 Wilson’s Statutes of 1903, provide as follows:

Section 4635. “ If execution shall not be sued out within five 
years from the date of any judgment that now is or may here-
after be rendered, in any court of record in this Territory, or if 
five years shall have intervened between the date of the last ex-
ecution issued on such judgment and the time of suing out 
another writ of execution thereon, such judgment shall be-
come dormant, and shall cease to operate as a lien on the es-
tate of the judgment debtor.”

Section 4623 is as follows:
“An order to revive an action against the representative or 

successor of a defendant shall not be made without the con-
sent of such representative or successor unless in one year 
from the time it could have been first made.”

And section 4630 provides:
“If a judgment becomes dormant it may be revived in the 

same manner as prescribed for reviving actions before judg-
ment.”

It is contended by the counsel for the appellant that this 
case is governed by the ruling of this court in Duke, Mayor 
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&c. n . Turner and others, 204 U. S. 623. We are of opinion 
that the question here involved was not determined in that 
case. There was no question of a judgment becoming dor-
mant under the statute of limitations for want of execution 
within five years. The point decided in that case was that 
the petition for mandamus was not a* civil action within the 
meaning of the Oklahoma Code, barred by the three-year 
statute of limitations, and the question was whether the re-
lator had slept upon his rights for such an unreasonable time 
as to prejudice the rights of the defendant and preclude re-
lief by mandamus. In this case the underlying question is 
not as to whether a writ of mandamus is the proper remedy, 
but is, whether the judgment is dormant by reason of the stat-
ute of limitations and incapable of being enforced against the 
municipality.

The Supreme Court of Oklahoma held that the statute 
made no exception, and that notwithstanding the averment 
of the petition that the city of Perry had no property liable to 
be reached on execution, that unless execution were issued 
within the five years, or the judgment revived within one year, 
it had become dormant for failure to comply with the law.

There is some difference of view in the opinion of the courts 
upon the subject of executions against municipalities, and in 
some of them it is held that property of a municipality may be 
reached on execution which is held for profit and not charged 
with any public trust or use. It was held in this court that 
the public property of a municipal corporation cannot be 
seized upon execution. Klein v. New Orleans, 99 U. S. 149.

Judge Dillon, in his work on Municipal Corporations (4th ed.) 
notices the differences of ruling on the subject, and states as 
his own conclusion § 576:

“On principle, in the absence of statutable provision, or 
legislative policy in the particular State, it would seem to be 
a sound view to hold that the right to contract and the power 
to be sued give to the creditor a right to recover judgment; 
that judgment should be enforceable by execution against the 

vo l . ccix—26
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strictly private property of the corporation, but not against 
any property owned or used by the corporation for public 
purposes, such as public buildings, hospitals and cemeteries; 
fire engines and apparatus, waterworks, and the like; and that 
judgments should not be deemed liens upon real property 
except when it may be taken in execution.”

Accepting the decision of the Supreme Court of Oklahoma, 
rendered in 15 Oklahoma, supra, construing the statute so 
as to permit the issuance of execution against the municipality, 
with the right to levy upon the private property of the corpo-
ration if it has any, could the city take advantage of the fail-
ure to issue execution under the circumstances shown in this 
case? This subject was briefly disposed of in the opinion in 
that court, and of it the learned court said (15 Oklahoma, 436):

“ It is alleged that this agreement and resolution of the city 
council prevented the running of the statutes. This resolution 
was passed at a time when the plaintiff’s judgments were in 
full force and effect. The city council did not attempt to re-
new its liability on these judgments. Without expressing our 
views as to whether such judgments should be paid pro rata, 
or in order of priority as to date, we are of the opinion that 
the council could not change the law, and if the resolution 
purported to change it, it would be void; and if it was in con-
formity with the law it would not change the relation of the 
parties.”

That the principles of right and justice, upon which the 
doctrine of estoppel in pais rest, are applicable to municipal 
corporations, is recognized by textwriters and in well-con-
sidered cases. In 1 Dillon on Municipal Corporations (4th ed.), 
in a note to § 417, that learned author says:

“Any positive acts (infra vires') by municipal officers which 
may have induced the action of the adverse party, and where 
it would be inequitable to permit the corporation to stultify 
itself, by retracting what its officers had done, will work an 
estoppel.”

And this case does not rest on the ground of equitable es-
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toppel alone. The manner of liquidation of these judgments 
was the subject of express contract between the parties.

In the present case, by the action of the city council, the 
judgment creditors were so placed that during the time, at 
least while the city council were carrying out the arrangement 
of December 3, 1901, in good faith, they could not consistently 
with fair dealing and the terms of the contract on their part, 
issue an execution to seize the property of the municipality; 
had they undertaken to do so a court of equity would have 
promptly restrained such proceedings.

It is averred, and not denied, that up until the year 1905 
the city council made a levy each year for the largest amount 
which the statute permitted, to create a judgment fund out 
of which to pay, and out of which was regularly paid, the out-
standing judgments against the city, and that these payments 
continued until the plaintiff’s judgments were reached, which 
were next in order. While thus acting to the limit to which 
the law permitted, and in good faith carrying out the arrange-
ment between the parties, it is perfectly apparent that the 
plaintiff was not in a position to seize by execution any prop-
erty of the municipality.

If it could be held, as the authorities indicate (2 Dillon on 
Municip. Corp., 4th ed., §850, note 1), that when execution 
cannot be issued on a judgment against a municipality, man-
damus may take its place, the action of the city council in 
making the arrangement in question would have equally pre-
vented the plaintiffs from availing themselves of that writ.

In this case the agreement made by the parties in Decem-
ber, 1901, was being continuously carried out until 1905. And 
during that time the city of Perry was doing all it could be 
compelled by mandamus to do in levying taxes to the full 
amount required by law for the payment of judgments against 
the city. The court would have no power by mandamus to 
compel the levy of taxes which the law did not authorize. 
United States v. Macon County Court, 99 U. S. 582.

As we have said, the principles of natural justice and fair
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dealing are alike applicable to municipal corporations as to 
individuals, and to permit the city to escape the payment of 
judgments, whose validity is not otherwise questioned, for 
failure to issue execution or sue out a writ of mandamus dur-
ing the time when the action of the city officers was such as 
to prevent the exercise of the right, would be to permit the 
action of the representatives of the city, who have had the 
benefit of the contract during the time both parties were ob-
serving its obligations, to work a gross injustice upon the cred-
itors holding valid judgments against the municipality.

We have been referred to no case precisely in point. Anal-
ogous cases are not altogether wanting. In Mercantile Trust 
Co. v. St. L. & S. F. Rwy., 69 Fed. Rep. 193, it was held that 
a stay of execution in the record prevented the judgment be-
coming dormant. In Marshall v. Minter, 43 Mississippi, 678, 
it was held that the statute did not run during the time an 
injunction was in force, sued out by the adverse party and 
afterwards dissolved.

It is not argued at the bar in this case that the arrangement 
with the judgment creditors was void for want of power in 
the municipality to make the arrangement of December, 1901, 
and we fail to see any valid reason why the municipality might 
not enter into this arrangement. It was permitted by law 
to make an annual levy of five mills on, the dollar. 1 Wilson s 
Statutes, 1903, § 466. If the judgment creditors and the 
municipality saw fit to make an arrangement by which the 
amount of this annual levy might be distributed by the con-
sent of the creditors among them in accordance with the 
priority of their judgments, we perceive no reason why this 
may not be legally done. The effect of this arrangement was 
to prevent the judgment creditor from taking such steps as 
the law permitted to collect his judgment, and, upon princi-
ples of common right and justice, it would not do to permit the 
city to carry out such an arrangement during nearly all the 
five years’ period, and then meet its obligation by a plea of 
the statute of limitations upon the ground that the judgments
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had become dormant, while both parties were recognizing 
their binding obl’gation and doing all that the law permitted, 
to effect their satisfaction, and had entered into a contract 
which prevented the judgment creditors from taking steps 
to avail themselves of their right to collect their judgments by 
execution or by writ of mandamus.

For these reasons the judgment of the Supreme Court of 
Oklahoma Territory is

Reversed, and the cause remanded to the Supreme Court of the 
State of Oklahoma for further proceedings in accordance 
with this opinion.

WARE AND LELAND v. MOBILE COUNTY.

WARE AND LELAND v. STATE OF ALABAMA.

ERROR TO THE SUPREME COURT OF THE STATE OF ALABAMA.

Nos. 173, 174. Submitted March 10, 1908.—Decided April 6, 1908.

Contracts for sales of cotton for future delivery, which do not oblige inter-
state shipments, are not subjects of interstate commerce, nor does the 
fact that a delivery may be made by means of interstate carriage make 
them so; and a state tax on persons engaged in buying and selling cotton 
for future delivery held in this case not to be a regulation of interstate 
commerce and as such beyond the power of the State. Paul v. Virginia 
(insurance policy case), 8 Wall. 168, followed; Lottery Case, 188 U. S. 321; 
Pearick v. Pennsylvania, 203 U. S. 507, distinguished.

146 Alabama, 163, affirmed.

The  facts are stated in the opinion.

Mr. Burwell Boykin Boone for plaintiffs in error:
The license tax in question, sought to be collected from the 

plaintiffs in error, is a burden upon and a regulation of inter-
state commerce, and in conflict with Article I, Section 8, para-
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graph 3, of the Constitution of the United States. Champion v. 
Ames, 188 U. S. 351; Hanley v. Kansas City Southern R. R. 
Co., 187 U. S. 619; Stradford v. City Council of Montgomery, 
110 Alabama, 619; Stockard v. Morgan, 185 U. S. 27; Brennan 
v. Titusville, 153 U. S. 289; Caldwell v. North Carolina, 187 
U. S. 622.

No counsel appeared for defendants in error.

Mr . Jus tice  Day  delivered the opinion of the court.

These cases were submitted together and are in all respects 
similar, and involve the constitutional validity of subdivision 40 
of an act of the legislature of Alabama imposing license taxes, 
“to better’ provide for the revenue of the State,” General 
Acts, 1903, p. 207, which reads as follows:

“For each person engaged in the business of buying and 
selling futures for speculation or on commission, either for 
themselves or for other persons, and each place of business 
commonly known as cotton exchanges, or stock exchanges, 
and sometimes called ‘ bucket shops,’ in towns and cities of 
twenty thousand inhabitants or more, five hundred dollars; 
in all other towns and cities, two hundred and fifty dollars; 
but this shall not be held to legalize any contract which would 
otherwise be invalid.”

In case No. 173 the action was brought by Mobile County 
for the recovery of the defendants’ license tax for the year 
1903, for engaging in the business of buying and selling futures 
on commission for other persons in the city of Mobile. The 
other case (No. 174) was an action by the State. Plaintiffs re-
covered in the Circuit Court and both judgments were affirmed 
by the Supreme Court. 146 Alabama, 163.

The cases were submitted upon an agreed statement of the 
facts as follows:

“During the whole of the year 1903 defendants had an 
office in the city of Mobile, in the county of Mobile and State
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of Alabama: they also had offices in the city of New York in 
the State of New York, and in the city of New Orleans in the 
State of Louisiana, and in the city of Chicago in the State of 
Illinois, each of which offices was connected by private tele-
graph wires with said Mobile office. Said Mobile, Alabama, 
office was in the charge of their agent, one Robbins, and was 
engaged in the business of buying and selling cotton for future 
delivery, on commission, for the public generally and for 
special customers, said business being conducted in the fol-
lowing way and in no other way: They would undertake, 
through their agent, to buy or sell a cotton future contract 
for a customer in the Cotton Exchange in New York or in 
New Orleans, as he might select, he making at the time a de-
posit of money with them as a margin to protect them against 
loss in making such transaction for him. When the customer 
gave the order to Ware and Leland, either for a sale or a pur-
chase of a future contract, it was not usual for anything to 
be said between them about an actual delivery of the cotton, 
but when the transaction was commenced by a purchase or 
sale of the cotton Ware and Leland would immediately fur-
nish to the customer a memorandum thereof, partly written 
and partly printed, upon which the following stipulations were 
printed: ‘On all marginal business, we reserve the right to 
close transactions without further notice when margins are 
about exhausted, and to settle contracts in accordance with 
the rules and customs of the exchange on which the order is 
placed, it being understood and agreed in all trades that actual 
delivery is contemplated,’ and ‘All purchases and sales made 
by us for you are made in accordance with and subject to the 
rules, regulations and customs of the exchange on which the 
order is placed, and the rules, regulations and requirements 
of the board of managers of said exchange, and all amend-
ments that may be made thereto.’ Such agent would there-
upon transmit such order by their private telegraph line to 
the defendants’ office in the city without the State of Alabama 
selected for such transaction; that such order would be there-
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upon executed by defendants by the purchase or sale, as di-
rected, of a future cotton contract for such customer in the 
cotton exchange of the city to which such order was sent, and 
subject to the rules and regulations of such cotton exchange, 
which rules and regulations may be introduced in evidence by 
defendants in this cause; that said contract would be held by 
defendants for such customer until he ordered the same closed 
out, when they would sell or buy another cotton contract 
against it as might be necessary to cover the same or close it 
out, or receive or deliver the cotton on said contract. If a 
profit was made on the transaction defendants remitted the 
same to its agent in Mobile, who paid it over to the customer; 
if a loss was made, it was taken by the agent out of the cus-
tomers’ margin, or, if that was insufficient therefor, the cus-
tomer was called on for the balance. Said business was done 
on a commission paid defendants by the customers.

“No actual delivery of cotton or grain was ever made on 
any such contracts, except in a few instances, when such de-
liveries were made where the contracts were executed, to wit: 
in New York, New York, or in New Orleans, Louisiana, or 
Chicago, Illinois. When any such delivery of cotton was made 
to defendants for the customer on a purchase by him, it was 
held by the defendants for account of the customer at the place 
of delivery, either in New York, New York, or in New Orleans, 
Louisiana, until ordered sold by the customer, and was then 
sold by them there for the account of the customer, and the 
proceeds accounted for by them to such customer. When 
they made delivery of cotton on a sale of futures made by them 
for a customer, the cotton was shipped by the customer for 
whom such sale was made from Alabama to the place of sale 
and there delivered through defendants to the buyer.

“A similar future grain business was done by defendants 
at their said office in Mobile, Alabama, for customers through 
their office in Chicago, in the State of Illinois—said orders 
being executed on the Chicago, Illinois, Board of Trade, and 
subject to its rules and regulations, which contemplated and
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provided for the actual receipt or delivery of grain bought or 
sold therein—such delivery to be made in Chicago, Illinois.

“ During the whole of the year 1903 said city of Mobile, 
Alabama, was a city of more than twenty thousand inhabi-
tants.

“Defendant paid to plaintiff a license tax of one hundred 
dollars for doing such business in said city for the year 1903, 
which payment was made prior to the fourth day of March, 
1903; they have not paid any further license tax to plaintiff 
for doing such business in said year.”

Upon the trial of the action, in addition to the foregoing 
agreed facts, the counsel for the plaintiff admitted that the 
rules and regulations of the New York Cotton Exchange, 
New Orleans Cotton Exchange and Chicago Board of Trade, 
respectively, provided “that contracts executed therein should 
be in writing; and also provided that in every cotton or grain 
contract for future delivery executed and entered into in said 
exchange or board of trade, it should be stipulated, agreed and 
understood that an actual receipt and delivery of the cotton 
or grain was to be had, and that said contracts were trans-
ferable and assignable.”

The sole question here presented is, whether the statute in 
question is an attempt to regulate interstate commerce, for 
if the plaintiffs in error are shown by the foregoing agreed 
facts to be engaged in interstate commerce then the statute 
is void, as an attempt by a State to regulate the commerce 
which the Constitution of the United States places within the 
exclusive control of Federal authority.

Interstate commerce must be such as takes place between 
States as differentiated from commerce wholly within a State. 
It must have reference to interstate trade or dealing, and if 
the regulation is not such, and comprehends only commerce 
which is internal, the State may legislate concerning it. In 
each case the recurring question is, on which side of the line 
does the commerce under investigation fall?

It is unnecessary to review the former decisions of this court,
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as that has been done in very recent cases, such as the Lottery 
case, 188 U. S. 321, where it was held that the transportation 
of lottery tickets was interstate commerce, and as such sub-
ject to regulation by act of Congress. In that case the Federal 
act, prohibiting the transmission of lottery tickets, was sus-
tained, because of the actual carriage in interstate traffic of 
the tickets themselves, and in concluding the opinion of the 
majority of the court Mr. Justice Harlan said (p. 363):

“The whole subject is too important, and the questions sug-
gested by its consideration are too difficult of solution, to 
justify any attempt to lay down a rule for determining in ad-
vance the validity of every statute that may be enacted under 
the commerce clause. We decide nothing more in the present 
case than that lottery tickets are subjects of traffic among 
those who choose to sell or buy them; that the carriage of such 
tickets by independent carriers from one State to another is 
therefore interstate commerce; that under its power to regu-
late commerce among the several States Congress—subject 
to the limitations imposed by the Constitution upon the ex -
ercise of the powers granted—has plenary authority over such 
commerce and may prohibit the carriage of such tickets from 
State to State; and .that legislation to that end, and of that 
character, is not inconsistent with any limitation or restriction 
imposed upon the exercise of the powers granted to Congress.”

And in Leloup v. 'Mobile, 127 U. S. 640, it was held that a 
telegraph company, whose business is the transmission of 
messages from one State to another, invested with the powers 
and privileges conferred by Congress, could not be compelled 
to pay a license tax by the State. And in Pensacola Telegraph 
Co. v. Western Union Telegraph Co., it was held that inter-
state telegraphic communications, conducted by companies 
organized for that purpose, was commerce within the regu-
lating power of Congress. The Pensacola case was affirmed in 
Telegraph Co. v. Texas, 105 U. S. 460, in which case Mr. Chief 
Justice Waite, speaking for the court, said, p. 464: “ A tele-
graph company occupies the same relation to commerce as
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a carrier of messages that a railroad company does as a carrier 
of goods.”

While the general principles applied in these cases are not to 
be denied, there is a class of cases which hold that contracts 
between citizens of different States are not the subjects of 
interstate commerce, simply because they are negotiated be-
tween citizens of different States, or by the agent of a company 
in another State, where the contract itself is to be completed 
and carried out wholly within the borders of a State, although 
such contracts incidentally affect interstate trade.

As in the cases involving insurance policies, it has been held 
that issuing them in one State and sending them to another, 
to be there delivered to the insured upon payment of premium, 
is not a transaction of interstate commerce. Paul v. Virginia, 
8 Wall. 168; Hooper v. California, 155 U. S. 648; New York 
Life Insurance Co. v. Cravens, 178 U. S. 389.

In Paul v. Virginia, Mr. Justice Field, delivering the opinion 
of the court, said (p. 183):

“ Issuing a policy of insurance is not a transaction of com-
merce. The policies are simple contracts of indemnity against 
loss by fire, entered into between the corporations and the 
assured, for a consideration paid by the latter. These con-
tracts are not articles of commerce in any proper meaning of 
the word. They are not subjects of trade and barter offered 
in the market as something having an existence and value in-
dependent to the parties to them. They are not commodities 
to be shipped or forwarded from one State to another, and 
then put up for sale. They are like other personal contracts 
between parties which are completed by their signature and 
the transfer of the consideration. Such contracts are not inter-
state transactions, though the parties may be domiciled in 
different States. The policies do not take effect—are not 
executed contracts—until delivered by the agent in Virginia. 
They are, then, local transactions, and are governed by the 
local law. They do not constitute a part of the commerce 
between the States any more than a contract for the purchase 
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and sale of goods in Virginia, by a citizen of New York whilst 
in Virginia, would constitute a portion of such commerce.”

In Hooper v. California, 155 U. S. 648; it was said:
“If the power to regulate interstate commerce applied to 

all the incidents to which said commerce might give rise and 
to all contracts which might be made in the course of its 
transaction, that power would embrace the entire sphere of 
mercantile activity in any way connected with trade between 
the States; and would exclude State control over many con-
tracts purely domestic in their nature. The business of in-
surance is not commerce. The contract of insurance is not an 
instrumentality of commerce. The making of such a contract 
is a mere incident of commercial intercourse, and in this re-
spect there is no difference whatever between insurance against 
fire and insurance against ‘the perils of the sea.’ ”

These cases are not in conflict with those in which it is held 
that the negotiation of sales of goods in a State by a person 
employed to solicit for them in another State, the goods to 
be shipped from the one State to the other, is interstate com-
merce. Robbins v. Shelby County Taxing District, 120 U. S. 
489; similar cases are Rearick v. Pennsylvania, 203 U. S. 507, 
and Caldwell v. North Carolina, 187 U. S. 622. In these cases 
goods in a foreign State are sold upon orders for the purpose 
of bringing them to the State which undertakes to tax them, 
and the transactions are held to be interstate commerce, be-
cause the subject-matter of the dealing is goods to be shipped 
in interstate commerce; to be carried between States and de-
livered from vendor to purchaser by means of interstate car-
riage.

But how stands the present case upon the facts stipulated? 
The appellants are brokers who take orders and transmit 
them to other States for the purchase and sale of grain or cotton 
upon speculation. They are, in no just sense, common carriers 
of messages, as are the telegraph companies. For that part of 
the transactions, merely speculative and followed by no actual 
delivery, it cannot be fairly contended that such contracts are
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the subject of interstate commerce; and concerning such of 
the contracts for purchases for future delivery, as result in 
actual delivery of the grain or cotton, the stipulated facts 
show that when the orders transmitted are received in the 
foreign State the property is bought in that State and there 
held for the purchaser. The transaction was thus closed by a 
contract completed and executed in the foreign State, although 
the orders were received from another State. When the de-
livery was upon a contract of sale made by the broker, the 
seller was at liberty to acquire the cotton in the market where 
the delivery was required or elsewhere. He did not contract 
to ship it from one State to the place of delivery in another 
State. And though it is stipulated that shipments were made 
from Alabama to the foreign State in some instances, that was 
not because of any contractual obligation so to do. In neither 
class of contracts, for sale or purchase, was there necessarily 
any movement of commodities in interstate traffic, because 
of the contracts made by the brokers.

These contracts are not, therefore, the subjects of interstate 
commerce, any more than in the insurance cases, where the 
policies are ordered and delivered in another State than that 
of the residence and office of the company. The delivery, 
when one was made, was not because of any contract obliging 
an interstate shipment, and the fact that the purchaser might 
thereafter transmit the subject-matter of purchase by means 
of interstate carriage did not make the contracts as made and 
executed the subjects of interstate commerce.

We are of the opinion that the Supreme Court of Alabama 
correctly held that the transactions of the plaintiffs in error 
were not interstate commerce, and the judgments in both 
cases are

Affirmed.
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LONGYEAR v. TOOLAN.

ERROR TO THE SUPREME COURT OF THE STATE OF MICHIGAN.

No. 177. Argued March 13, 1908.—Decided April 6, 1908.

An owner of property must be held to knowledge that failure to pay duly 
assessed taxes will be followed by sale; and if the statute gives him full 
opportunity to be heard as to the assessment on definite days, and defi-
nitely fixes the time for payment and the time for sale in case of default, 
so that he cannot fail, if duly diligent, to learn of the pendency of the sale, 
he is not denied due process of law because the notice of sale is by publi-
cation and not by personal service; and the validity of a tax sale under 
the law of Michigan sustained.

144 Michigan, 55, affirmed.

The  facts are stated in the opinion.

Mr. Edward Cahill for plaintiff in error:
When notice by statute is relied on to supply the place of 

process it must contain the elements of notice and must be as 
definite and certain in all the essentials of notice as any other 
legal process. If a statute is deficient in respect to prescribing 
with certainty the time and place of hearing, the defect can-
not be supplied by publication of the notice unless the statute 
also fixes definitely the time and place when and where the 
publication shall be made and so furnishes, by reference, a 
means of certainty. What is required is notice and notice to 
be of value must possess certainty or furnish the means of 
certainty to the person entitled to it. State R. R. Tax cases, 
92 U. S. 575; Davidson v. Board of Administration of New 
Orleans, 97 U. S. 108; Hager v. Reclamation District, 111 U. S. 
701; C. N. 0. & T. P. R. R. Co. v. Kentucky, 115 U. S. 321; 
Spencer v. Merchant, 125 U. S. 345; P. C. C. & St. L. Ry. Co. n . 
Backus, 154 U. S. 421; Winona Land Co. v. Minnesota, 159 
U. S. 526, substantially differ from the case at bar.
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Mr. Harris E. Thomas, with whom Mr. Charles W. Nichols 
was on the brief, for defendants in error.

Mr . Just ice  Moody  delivered the opinion of the court.

This is a writ of error to the Supreme Court of Michigan. 
That court rendered judgment for the defendants in error, 
who were the original plaintiffs, against the plaintiff in error, 
who was the original defendant, in an action of ejectment to 
recover a certain lot of land. The defendant was at one time 
the owner of the land in dispute, but it was Conveyed to the 
plaintiffs by a deed given in pursuance of a sale for taxes. 
The title to the land depends upon the validity of the tax 
title, which was upheld by the court below. The issue in this 
court is narrowed to the question whether the sale of the land 
for the enforcement and collection of the taxes, which it is 
conceded were duly levied, violated the due process of law 
guaranteed by the Fourteenth Amendment to the Constitution 
of the United States.

The method in Michigan of the assessment and collection 
of taxes on real property is as follows: On or before the third 
Monday in May the Supervisor of the township makes a tax 
roll, on which each parcel of real property is described, and the 
name of its owner, if known, set opposite. The Supervisor then 
estimates the true cash value of the property. On the Tuesday 
next following the third Monday of May the Supervisor sub-
mits his assessment roll to a board of review for correction and 
approval. On the fourth Monday of May and the day following 
the board sits, and, at the request of any taxpayer, has the 
power to correct the assessment on his property. The mem-
bers of the board have authority to administer the oath and 
to examine witnesses. The assessment roll is then finally made 
up and certified. The Supervisor then proceeds to assess taxes 
in accordance with the assessment roll, and from the first 
day of December following they become a lien upon the prop-
erty until payment. Act 206 of the Laws of 1893 provides for
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the enforcement and collection of delinquent taxes by sale. 
All lands, the taxes upon which have remained unpaid for a 
year after the lands have been returned to the Auditor General 
or the county treasurers as delinquent, are declared to be 
subject to sale in satisfaction of the tax lien. The law pro-
vides, § 61, that “as soon as practicable after the first day of 
June . . . the Auditor General shall prepare and file in 
the office of the County Clerk ... a petition addressed 
to the Circuit Court for said county in chancery, stating therein 
by apt reference to lists or schedules annexed thereto, a de-
scription of all lands in such county upon which taxes have re-
mained unpaid for more than one year prior to . . . the 
first day of May of the year in which the petition is filed, and 
the total amount of such taxes. . . . Such petition shall 
pray a decree in favor of the State of Michigan against said 
land for the payment of the several amounts so specified therein, 
and in default thereof that such lands be sold.” The petition 
is then entered in “a substantial record book,” with a list of 
the lands and the taxes upon them. The Circuit Judge there-
upon makes an order that the petition will be brought to 

x hearing and decree at a time and place named, at which all 
persons interested who desire to contest the lien of the State 
may appear and file their objections, and that in default of 
appearance a decree as prayed for will be entered. The pe-
tition, with the order thereon, must then be published at least 
once a week for four weeks next prior to the time fixed for 
hearing, in some newspaper published and circulating in the 
county to be designated by the Auditor General. If there is 
no such newspaper, or none such can be secured, the petition 
and order must be printed and furnished to each voter in the 
county and copies posted in three public places in each town-
ship. The foregoing publication is declared by the law to be 
“equivalent to a personal service of notice on all persons who 
are interested in the lands specified in such petition, of the 
filing thereof, of all proceedings thereon and of the sale of the 
lands under the decree, and shall give the court jurisdiction 
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to proceed to a decree. An appeal to the Supreme Court may-
be taken by either party. On the first Monday of December 
following the county treasurer begins to make the sales decreed 
by the court, must report them to the clerk of the court, and 
eight days after the sales are reported to the clerk of the court 
are given for objections to the sale, which may be set aside as 
in the practice in cases of sales in equity on the foreclosure of 
mortgages. The sale is then confirmed, subject to a right of 
redemption, which may be exercised at any time within one 
year from the sale. The sale, however, may be set aside within 
one year after the owner has notice of the sale, if the taxes 
have been paid or the property was exempt.

The sale in the case at bar was made after proceedings which, 
in all respects, conformed to the statute. The single objec-
tion made in behalf of the plaintiff in error is that the statute 
denies to him, then being a resident of the State, the due 
process of law required by the Constitution, in that it substi-
tutes notice by publication of the proceedings for sale for per-
sonal service. It has been shown that the Michigan law pro-
vides a board of review, which holds sessions on days fixed by 
the law, where every person whose property is on the pro-
visional assessment roll submitted by the Supervisor may be 
heard to correct the assessment. It would seem that this op-
portunity for hearing, coupled with the provision for setting 
aside the sale within one year after notice of it, which has been 
stated, satisfies the requirement of due process of law made by 
the Fourteenth Amendment, and that the State may be left 
to enforce the collection of the taxes as it chooses. But we 
pass this question without deciding it, simply observing that 
in Winona & St. Peter Land Co. v. Minnesota, 159 U. S. 526, 
it was said, p. 537, that the Fourteenth Amendment was not 
violated “if the owner has an opportunity to question the 
validity or the amount of it either before that amount is de-
termined or in subsequent proceedings for its collection.” 
If it be assumed that the delinquent taxpayer, who has already 
had an opportunity to be heard upon the assessment of the 

vo l . ccix—27
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tax upon his property, is entitled to further notice of the pen-
dency of proceedings to sell the land in satisfaction of the tax 
lien, then the statute before us requires a sufficient notice. It 
is no objection that the notice was only by publication. In 
the case of Leigh v. Green, 193 U. S. 79, a case of publication, 
the authorities were reviewed, and it was said, p. 92: “Where 
the’State seeks directly, or by authorization to others to sell 
land for taxes upon proceedings to enforce a lien for the pay-
ment thereof, it may proceed directly against the land within 
the jurisdiction of the Court, and a notice which permits all 
interested, who are ‘so minded/ to ascertain that it is to be 
subjected to sale to answer for taxes, and to appear and be 
heard, whether to be found within the jurisdiction or not, is 
due process of law within the Fourteenth Amendment to the 
Constitution.” Moreover, the case at bar cannot be dis-
tinguished from Winona & St. Peter Land Co. v. Minnesota, 
supra. There a statute similar to the one now before us was 
held to afford due process of law. The only distinction sug-
gested is that the Minnesota statute fixed more definitely than 
the Michigan statute the time of filing the petition, of making 
the order for hearing, and of the hearing itself. But those 
times are fixed with sufficient certainty here. The owner of 
property whose taxes, duly assessed, have remained unpaid 
for more than one year must be held to the knowledge that 
proceedings for sale are liable to be begun as soon as practi-
cable after the first day of June, and that the law contemplates 
that they will be ended before December 1, when the sales will 
be made by the county treasurer. The proceedings are in-
scribed on the public records and otherwise made notorious. 
If he exercises due vigilance, he cannot fail to learn of their 
pendency, and that full opportunity to defend is afforded to 
him. This satisfies the demands of due process of law, and the 
judgment is

Affirmed.
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STICKNEY v. KELSEY, COMPTROLLER OF THE STATE 
OF NEW YORK.

ERROR TO THE SURROGATES’ COURT IN AND FOR THE COUNTY

OF NEW YORK, STATE OF NEW YORK.

No. 196. Submitted March 20, 1908.—Decided April 6, 1908.

A ruling by the highest court of the State sustaining the method of prov-
ing the existence of a law of that State presents no Federal question.

Where the language of the appellate court is ambiguous, if it may be taken 
as a declination to pass upon a question not necessary to the decision, 
this court will not, in order to aid a technical and non-meritorious de-
fense, spell out a Federal question; but it will resolve the ambiguity against 
the plaintiff in error who is bound, in order to give this court jurisdiction, 
to clearly show that a Federal right has been impaired.

Writ of error to review 185 N. Y. 107, dismissed.

The  facts are stated in the opinion.

Mr. Edward Mitchell for plaintiffs in error.

Mr. David B. Hill for defendant in error.

Mr . Jus tic e  Mood y  delivered the opinion of the court.

This is a writ of error to a Surrogates’ Court of the State of 
New York. The judgment brought under review was entered 
in obedience to a judgment of the Court of Appeals of that 
State. The judgment imposed a transfer tax upon certain 
real property devised by the will of Joseph Stickney, deceased. 
The tax was properly assessed if an act purporting to be passed 
on March 16, 1903, 1 Session Laws of 1903, p. 165, was a duly 
enacted law of the State. It appears that, by the constitu-
tion of the State, laws of the nature of this one require for 
their due enactment a majority vote in each legislative cham-
ber when three-fifths of the members are present. The pre-
siding officers of both branches of the legislature, in certifying 
that this bill was duly passed by a majority vote, failed to 
certify that three-fifths of the members were then present.
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The defendant in error was permitted, over the objection of 
the plaintiffs in error, to prove that the journals of the two 
houses showed that the requisite number of members were, 
in point of fact, present. This the Court of Appeals held to be 
sufficient to show that the statute was validly enacted. The 
first five assignments of error in this court simply allege in 
various forms that the Court of Appeals erred in its decision of 
the cause. These assignments may be summarily overruled 
upon the plain ground that they present no Federal question. 
It must not, however, be understood that we intimate that 
any form of assignment would have given this court the au-
thority to review the determination of the highest court of a 
State of the proper method of proving the existence of its own 
laws. Town of South Ottawa v. Perkins, 94 U. S. 260; Railroad 
Co. v. Georgia, 98 U. S. 359; Post v. Supervisors, 105 U. S. 667; 
In re Duncan, 139 U. S. 449; Wilkes County v. Coler, 180 U. S. 
506.

There is, however, a sixth assignment of error. For its 
understanding it is necessary to make a further statement of 
facts. When certified copies of the journals of the two houses 
were offered in evidence, for the purpose of showing that at 
the time of the passage of the bill three-fifths of the members 
were in fact present, notwithstanding the omission of the pre-
siding officers to certify to their presence, counsel for plaintiffs 
in error made the following objection: “I object on the ground 
that the paper offered is incompetent, irrelevant and imma-
terial; that the original journal, if produced, is not a record 
either at common law or by the statute, and cannot be intro-
duced in evidence, and cannot be resorted to by the court for 
the purpose of either validating or impeaching any law, and 
that the legislative law makes the certificates of the presiding 
officers conclusive evidence as to whether the majority were 
present or three-fifths, and the conclusive evidence is that 
there was only a majority present and not three-fifths. 
The objection was overruled, the evidence was admitted, and 
an exception was taken. It will be observed that no objec-
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tion was taken that the original journals were not produced, 
but only that if produced they were not admissible to add to 
or vary the certificates of the presiding officers, which were 
conclusive as to the numbers present. The judgment of the 
Surrogate, which was in writing, and of the Appellate Division 
of the Supreme Court, proceeded upon this view of the ob-
jection, and treated the question exactly as if the original 
journals had been offered. But the judgment of the Court of 
Appeals indicates that there it was objected, for the first time 
as far as the record discloses, that the original journals were not 
produced and that the certified copies were not competent 
evidence of their contents. The inference that such a question 
was raised can only be drawn from the concluding part of the 
opinion. After deciding that the presence of the requisite 
number of members could be proved by recourse to the jour-
nals, and that the journals showed the fact, the court said: 
‘It is contended, however, that the authenticity of the jour-

nals of the Legislature, certified copies of which were put in 
evidence, was not established, and that with the failure of 
any original record certified extracts therefrom were not com-
petent. Without expressing any opinion on this objection, 
it is sufficient to say that the question has now been set at 
rest by the enactment, since the argument of the appeal, of 
Chapter 240 of the I .aws of 1906, p. 471, which in express terms 
declares the printed copies to be the original journals of the 
two houses, and makes them, or copies thereof, competent evi-
dence when certified by the respective clerks of the Senate 
and Assembly.” A motion for rehearing was made and denied. 
Based upon this part of the opinion, a supposed Federal ques-
tion is alleged in the sixth assignment of error in this court, 
which is as follows:

‘VI. That the said Court of Appeals of the State of New 
York erred in holding and deciding that the motion for re-
argument and for a hearing on the vahdity and effect of Chap-
ter 240 of the Laws of 1906 should be denied; by reason of 
which denial the said Court of Appeals has, in effect, held:
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a (a) that Chapter 240 of the Laws of 1906 should be con-
strued to have a retroactive effect, and

“(&) that such construction would not be in violation of 
the Fourteenth Article of the Amendments to the Constitution 
of the United States and,

“ (c) would not impose and exact a tax without due notice 
and without due process of law, and

“(d) that the State would not by such act and such con-
struction thereof deprive the plaintiffs in error of property 
without due notice and without due process of law; each of 
these grounds having been stated in the notice of said motion 
by the plaintiffs in error, who then and there insisted upon 
their constitutional rights in such respects as soon as the 
occasion arose.”

We do not intend to intimate that, if the words of the opin-
ion were capable of the meaning which is attributed to them 
in this assignment of error, there would have been shown any 
violation of the Fourteenth Amendment. League v. Texas, 
184 U. S. 156. But we think, in view of the fact that when the 
copies of the journals were offered in evidence no objection 
had been made that the originals were not produced, the 
language of the court may quite as naturally be interpreted as 
a declination to pass on a question, not necessary to the de-
cision, which had been set at rest for the future by legislation. 
The best that can be said for the plaintiffs in error is that the 
action of the court was ambiguous. We resolve the ambiguity 
against the parties complaining, who are bound to show clearly 
that a Federal right was impaired, rather than misuse our 
ingenuity to spell out a Federal question to aid a defense which 
is merely technical and destitute of substantial merit.

It does not therefore appear that the judgment under re-
view was based upon the decision of any Federal question. 
Bachtel v. Wilson, 204 U. S. 36.

The writ of error is
Dismissed.
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SHAWNEE COMPRESS COMPANY v. ANDERSON.

APPEAL FROM THE SUPREME COURT OF THE TERRITORY OF 

OKLAHOMA.

No. 140. Argued March 2, 3, 1908.—Decided April 13, 1908.

Where the Supreme Court of the Territory of Oklahoma reverses the judg-
ment of the trial court, the reviewing power of this court is limited to 
determining whether there was evidence supporting the findings and 
whether the facts found were adequate to sustain the legal conclusions.

In this case, the Supreme Court of the Territory having found that a lease, 
being made to further an unlawful enterprise, was void as an unreason-
able restraint of trade and as against public policy, this court sustains 
the judgment, there being proof supporting the conclusions to the effect 
that the lessor company agreed to go out of the field of competition, not 
to enter that field again, and to render every assistance to prevent others 
from entering it—other acts in aid of a scheme of monopoly also being 
proved.

It is not necessary to determine whether the Supreme Court of the Terri-
tory based its judgment holding such a lease void, on the common law, on 
the Sherman law, or on the statutes of the Territory; the restraint placed 
upon the lessor was greater than the protection of the lessee required.

17 Oklahoma, 231, affirmed.

This  suit was brought in the District Court of the county of 
Lincoln, Territory of Oklahoma, by appellees as stockholders 
of the Shawnee Compress Company against appellants, to 
cancel a lease made by the Shawnee Compress Company to 
the Gulf Compress Company.

The original petition alleged that the compress companies 
were respectively corporations of Oklahoma and the State 
of Alabama; that the plaintiffs, appellees here, were minority 
stockholders of the Shawnee Company; that certain of the 
stockholders of the Shawnee Company, claiming to be its 
officers, “conceived the idea of leasing the entire property and 
business of said company, together with its good will and the 
right to the business thereof to said defendant, Gulf Compress 
Company, a foreign corporation;” that subsequently the
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same stockholders, claiming to be the directors of the corpo-
ration in certain meetings and by certain resolutions, executed 
the purpose. These meetings were alleged to be invalid as 
not being in conformity with the by-laws, and that the pro-
ceedings therein were “wholly illegal and beyond the powers 
and authority of the said stockholders and directors of said 
corporation;” that the corporation was organized to con-
struct and operate a cotton compress in the city of Shawnee, 
and that its officers and stockholders were not authorized to 
execute a lease for a period of years, vesting in another and 
foreign corporation, the rights, duties and business of the com-
pany, and that the lease was void as against the rights of plain-
tiffs, being minority stockholders of the company. A copy of 
the lease was attached to the petition.

The petition was amended, making the allegations some-
what fuller, and alleged that appellants Stubbs and Beatty, 
who assumed to act respectively as president and secretary 
of the company, and certain other stockholders who joined 
with them in the negotiation of the lease, were induced thereto 
by certain advantages personal to themselves and not by the 
interest of the company. It was also alleged that the “exi-
gencies of the business” of the company did not demand or 
justify the lease, and that its revenues for the season 1904-1905, 
over and above taxes and insurance, notwithstanding negli-
gent and incompetent management, were $7,485.89; and, 
plaintiffs expressed the belief, could be made greater for the 
years covered by the lease. It was alleged that the Gulf Com-
press Company was in the business of leasing and operating 
competing compresses for the purpose of monopolizing, as 
far as possible, the business of compressing cotton in a large 
portion, if not all, of the cotton-raising districts of the United 
States, and that the lease was procured from the Shawnee 
Company in pursuance of said scheme, and other leases of 
other compresses were also secured for like purposes, and that 
the Gulf Company is in its operation and method of conducting 
business a trust, combine and conspiracy, in restraint of trade
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and commerce, in violation of the Federal anti-trust law and 
the anti-trust law of the Territory of Oklahoma, and that it 
is the design of the Gulf Compress Company to increase the 
charge of compressing cotton, and that it will be able to enforce 
such charges by reason of the fact that it will control all of 
the compresses in the Territory.

There was a demurrer to the petition, which was overruled. 
An answer was then filed, which in detail asserted the validity 
of the proceedings preceding the execution of the lease; that 
the company was indebted in the sum of $17,250—$6,000 to 
the Shawnee National Bank and $11,250 to the Webb Press 
Company, Limited, which was past due; that its creditors were 
pressing for payment, and that the lease was necessary in 
order to procure money by which to pay the Shawnee Bank 
and to secure the extension of time on the indebtedness due 
the Webb Press Company, and that for these reasons the ne-
gotiations for the lease were entered into and the lease finally 
made. And it is alleged that the consideration paid was fair 
and reasonable and for the best interest of the stockholders of 
the Shawnee Company; that defendants could procure said 
second mortgage money in no other way, and that the prop-
erty of the Shawnee Company would have been sold at a great 
sacrifice unless the lease had been made.

It is alleged that appellees are firms of cotton buyers, and 
in order to obtain an unfair advantage over other buyers have 
conspired together for the purpose of forming a monopoly of 
all the compresses in the Territory and destroying competition 
in compressing, and, in order to carry out the conspiracy, have, 
for more than six months, endeavored to obtain a majority 
of the stock of the Shawnee Company, and, knowing that Beatty 
and Stubbs were involved and in need of money, have in all 
ways oppressed said Beatty and Stubbs to compel them to 
sell their stock to appellants for an inadequate consideration 
and conspired to compel the Shawnee Company, knowing it 
was involved and its demands pressing, to sell and convey its 
property to them for the inadequate consideration of $25,000. 
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And it is alleged that the lease was made to defeat such con-
spiracy. Other plans of the appellees to harass the Shawnee 
Company are averred.

The case went to trial on the issues thus formed and resulted 
in a judgment for defendants (appellants here). The judg-
ment recited that “the court having heard all the evidence 
offered . . . and being fully advised in the premises finds 
for the defendants and against the plaintiffs that the allega-
tions of the petition of the plaintiffs are not supported by the 
law and the evidence.”

A motion for a new trial was denied and the case was then 
taken to the Supreme Court of the Territory, which court 
reversed the judgment of the court below, and the case was 
remanded to the District Court, with instructions to that court 
to render judgment for plaintiffs in the case (appellees here) 
in accordance with the opinion of the Supreme Court, and 
the prayer of the amended petition.

Mr. B. B. Blakeney, with whom Mr. G. T. Fitzhugh was on 
the brief, for appellants:

An act is not necessarily invalid because in restraint of 
trade, when the restriction of trade is an ancillary or incidental 
result.

To be condemned by the law a contract must be an agree-
ment between the parties to restrict trade, and such contract 
is invalid, whatever may be the result of its operation. If a 
purchaser buys one or more compresses and operates them 
as his own property, competition is to that extent restricted, 
but being incidental, such contract is not invalid, and will 
not be held invalid because the purchaser may have taken a 
contract from the seller obligating the seller not to carry on or 
resume such business. Such provisions are usual and have been 
sanctioned by the courts. Fowle et al. v. Park et al., 131U. 8. 
88; Gibbs v. Gas Co., 130 U. S. 396; Cin., P. B. S. & P- P- C°- 
v. Bay et al., 200 U. S. 179; United States v. Joint Traffic Asso-
ciation, 171 U. S. 505; Bement & Sons v. National Harrow Co.,
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186 U. S. 70, 92; Navigation Company v. Windsor, 20 Wall. 
64, 68; Diamond Match Co. v. Roeber, 106 N. Y. 473; Tode v. 
Gross, 127 N. Y. 480; Beal v. Chase, 31 Michigan, 490; Hubbard 
v. Miller, 27 Michigan, 15; National Ben. Co. v. Union Hospi-
tal Co., 45 Minnesota, 272; Whitney v. Slayton, 40 Maine, 224; 
Pierce v. Fuller, 8 Massachusetts, 222; Richards v. Seating Co., 
87 Wisconsin, 503; National Enameling & Co. v. Haveman, 
120 Fed. Rep. 415; United States v. Addyston P. & S. Co., 29 
C. C. A. 141; >8. C., 85 Fed. Rep. 271; Davis v. Booth, 131 
Fed. Rep. 31, 37; S. C., 127 Fed. Rep. 871; In re Greene, 52 
Fed. Rep. 104; Chicago, St. L. &c. Ry. Co. v. Pullman, 139 
U. S. 79; Jarvis et al. v. Knapp, 121 Fed. Rep. 39; Booth et 
al. v. Davis, 127 Fed. Rep. 871, and cases cited; Carter v. 
Alling, 43 Fed. Rep. 208; Harrison v. Refining Co., 116 Fed. 
Rep. 304; State v. Shippers Compress &c. Co., 95 Texas, 603; 
£ C., 69 S. W. Rep. 58.

The statutes of Oklahoma expressly authorize a contract of 
this character. Wilson’s Revised and Annotated Statutes of 
Oklahoma, §§ 819, 820.

Both of these statutes were adopted from the statutes of 
California and have been frequently construed by the Supreme 
Court of that State. Brown v Kling, 101 California, 295; 
Gregory v. Speiker, 110 California, 150; Ragsdale v. Nagle, 
106 California, 332; City Carpet Beating &c. Works v. Jones, 
102 California, 506; Vulcan Powder Company v. Hercules 
Powder Company, 96 California, 510.

Under these sections of the statute one who leases a com-
press and its good will may enter into a contract to refrain 
from carrying on a similar business within a specified county. 
The contract of lease in controversy limits such competition 
to fifty miles.

The evidence did not disclose whether a radius of fifty miles 
would have carried it without the boundaries of the county 
°r not, but if fifty miles was an excessive restriction, the ex-
cess only was invalid and the restriction might be enforced 
within the limits of the law.
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Such a contract being valid could not serve as a basis for 
concluding that it would be against public policy by creating 
an unnecessary restraint of trade, preventing competition and 
creating a monopoly.

The court below overlooked a well recognized principle 
which would control in any event in the disposition of this 
case. If the Gulf Compress Company itself was a monopoly, 
the Shawnee Compress Company could not for that reason 
prevent the specific performance of a contract for sale or lease, 
and, a priori, the minority stockholders could not interpose to 
prevent such performance. Trenton Pottery Co. n . Olyphant, 
51 N. J. E. 507; Diamond Match Co. v. Roeber, 106 N. Y. 473; 
Metcalf v. American School Furniture Co., 122 Fed. Rep. 115— 
120; Connolly v. Union Sewer Pipe Co., 184 U. S. 547; Wil-
loughby v. Chicago Junction Ry. Co., 50 N. J. 656.

Mr. James R. Keaton and Mr. Andrew Wilson, with whom 
Mr. John W. Shartel, Mr. Frank Wells and Mr. Noel W. Barks-
dale were on the brief, for appellees:

The contract of lease from the Shawnee Compress Com-
pany to the Gulf Compress Company, of April 26, 1905, tended 
to create a combination unreasonably in restraint of trade, the 
prevention of competition and the establishment of a monop-
oly, therefore being against public policy. 26 Stat, at Large, 
209, c. 647, §3; Wilson’s Statutes of Oklahoma, §§819, 820. 
The contract is illegal under the common law, also, which de-
clares all contracts in unreasonable restraint of trade to be 
contrary to public policy and void.

Under the act of Congress above referred to not only con-
tracts in unreasonable restraint of trade, but every contract in 
restraint of trade is condemned. See Pocahontas Coke Co. v. 
Powhatan Coal &c. Co., 60 W. Va. 508; S. C., 56 S. E. Rep. 
264; Addyston Pipe & Steel Co. v. United States, 175 U. S. 211.

In view of the evidence, it certainly cannot be said that any 
portion of the lease would unquestionably have been entered 
into regardless of the provisions for illegal restraint and hence



SHAWNEE COMPRESS CO. v. ANDERSON. 429

209 U. S. Opinion of the Court.

the entire contract must fall. Okla. Stat. 1893, § 810; Wil-
son’s Ann. Stat. §767; Bishop v. Palmer, 146 Massachusetts, 
469; Western Wooden-Ware Assn. v. Starkey, 84 Michigan, 76; 
Saratoga Co. Bank v. King, 44 N. Y. 87; Consumers’ Oil Co. v. 
Nunnemaker, 142 Indiana, 560; More v. Bonnet, 40 California, 
251; Frost v. More, 40 California, 347.

A contract based upon several considerations, one of which 
is unlawful, is void. Edwards Co. v. Jennings, 89 Texas, 618; 
Gage v. Fisher, 5 N. D. 297; Collins v. Merrell (Ky.), 2 Met. 
163; St. L. J. & Co. R. R. Co. v. Mathers, 104 Illinois, 257.

Furthermore, these provisions, in connection with the undis-
puted testimony to the effect that one of his purposes in pro-
curing the execution of said lease on behalf of the Gulf Compress 
Company was to prevent unreasonable or unnecessary compe-
tition, renders the entire lease contract void, under § 3 of the 
Sherman law which applies to trade and commerce within 
the Territories as well as to interstate commerce. Northern 
Securities Co. v. United States, 193 U. S. 196; Western Wooden- 
Ware Association v. Starkey, 84 Michigan, 76; Santa Clara Vai. 
M. & L. Co. v. Hayes, 76 California, 387; Pacific Factor Co. v. 
Adler, 90 California, 110; Anheuser-Busch v. Houck, 88 Texas, 
184; State v. Distilling Co., 29 Nebraska, 700.

Mr . Jus tic e Mc Kenn a , after making the foregoing state-
ment, delivered the opinion of the court.

The Supreme Court of the Territory, in its opinion, dis-
cussed only two of the questions urged upon its consideration, 
to wit (1) the legal power of the Shawnee Compress Company 
to execute the lease; and (2) the purpose in its execution to 
secure a monopoly of the business of compressing cotton and 
to unlawfully restrict competition. Of the first the court said: 

We find no express authority to lease set out in the articles 
of incorporation, but we are nevertheless of the opinion the 
weight of authority is that when a strictly private corporation 
finds it cannot profitably continue operations it may lawfully 
make a lease of its entire property for a term of years.”
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The court cited cases, and continued (p. 238): “It is only 
when such exigencies exist as necessitate or render appropriate 
such or similar action that the right can be exercised.” And 
it was observed that while there was no special finding of fact 
“in that regard by the trial court, yet this feature must nec-
essarily have been considered, in the light of the evidence 
introduced at the trial, and the judgment based thereon.”

The court further said that it found “ample authority in 
the record for that action ” and, following the rule “often 
reiterated,” the court further said, “it must hold that where 
the record contains some evidence to support the finding of 
the trial court,” the judgment will not be disturbed.

The ruling sustaining the power of the Shawnee Company 
to execute the lease is attacked by appellees, but we do not 
find it necessary to express an opinion upon it, on account of 
the view we entertain of the second proposition.

In passing on the second proposition the Supreme Court 
decided adversely to the view taken by the trial court. The 
court therefore must either have considered that there was not 
some evidence supporting the conclusions of fact of the trial 
court or must have deemed the principles of law which the 
trial court upheld were not sustained by its conclusion of fact. 
As our review, in the nature of things, is confined to deter-
mining whether the court below erred, it follows that our re-
viewing power under the circumstances is coincident with the 
authority to review possessed by the court below, and there-
fore we are confined, as was the court below, to determining 
whether there was some evidence supporting the findings and 
whether the facts found were adequate to sustain the legal 
conclusions. Southern Pine Lumber Co. v. Ward, 208 U. S. 
126.

The court, in its opinion, gives a summary of the pleadings 
and states the salient points of the lease to be that it conveys 
all of the property of the Shawnee Company to the Gulf Com-
pany, that the Shawnee Company covenants that it will not 
“directly or indirectly engage in the compressing of cotton
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within fifty miles of any plant operated by the ” Gulf Com-
pany, and that the Shawnee Company “agrees and pledges” 
to the Gulf Company “its good will, moral and legal support, 
and that it, individually and collectively, will render the 
'Gulf Company’ every assistance in discouraging unreasonable 
and unnecessary competition.” And from the evidence the 
court deduces the following conclusions (p. 236):

“It further appears from the evidence at the trial that 
C. C. Hanson is the president of both the Atlanta Compress 
Company and the Gulf Compress Company, being a stock-
holder in each, and is the one who negotiated the lease in ques-
tion. That the Atlanta Compress Company operates in the 
States of Alabama, Georgia and Florida, and was organized 
and is owned and controlled solely by the carriers for their 
benefit. That the board of directors and stockholders of said 
corporation are composed entirely of railroad officials. That 
the Atlanta Company controls the operation of twenty-five 
plants. That the Gulf Compress Company is a close corpora-
tion, chartered in Mobile, Alabama, and operating in the 
States of Alabama, Mississippi, Tennessee, Louisiana, Arkan-
sas, Indian Territory and Oklahoma, and controlling the 
operation of twenty-seven compresses in those States, located 
at various points therein. That none of the Gulf Company’s 
plants and the Atlanta Company’s compresses are operated at 
the same points.

“It is further disclosed by the evidence that the capital 
stock of the Gulf Company, as originally incorporated, was 
$25,000.00, but that it has, within the past year, been increased 
to one million dollars, of which $600,000.00 is treasury stock. 
That its field of operation has been rapidly extended from 
Alabama to all the cotton-growing territory; that it is at the 
present time engaged in the purchase or leasing of compresses 
at various points, and, as testified to by its president, is 'pre-
pared to buy or lease, whichever proposition suits us best.’ 
It appears from the evidence that negotiations conducted by 
Mr. Hanson with Stubbs and Beatty for the lease of the Shaw-
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nee plant were in pursuance of an effort to avoid, ‘directly or 
indirectly, the possibility, if not probability, of unnecessary 
and unreasonable competition.’

“It is further disclosed by the testimony that the carrier 
pays for the compression of cotton, incorporating the cost 
thereof in its tariff. That tariffs for the hauling of cotton are 
established by the railroads as well as hauling districts or 
territories, within which the haul of cotton must be one way, 
or otherwise the higher rate, denominated the terminal rate, 
applies, rendering it unprofitable to ship to other than the 
established point in the hauling district.”

And the court says that from these facts, and others referred 
to supporting them, it cannot be doubted that the object of 
the Gulf Company and its allied corporation, the Atlanta 
Compress Company, “is to prevent competition in compres-
sion of cotton throughout the cotton-producing States.” The 
court declared it to be its judgment that “not only is the enter-
prise in which the Gulf Compress Company is engaged an un-
lawful one, as now conducted, but the contract in question 
in this case, being made to further its objects and purposes, 
is void on the ground that it is in unreasonable restraint of 
trade and against public policy.”

This conclusion is the direct antithesis of that drawn by 
the trial court and we are brought to the inquiry, is it justified?

The evidence cannot be given in detail, and we may say at 
the outset that there is no question as to its weight—we are 
not confronted with conflicting testimonies. This branch of 
the case is constituted of the lease, principally of the testimony 
of one witness, the president of the Gulf Company, and of 
facts which are not disputed. The other testimony, a great 
deal of which is documentary, is mostly directed to the finan-
cial condition of the Shawnee Company as the inducement 
of the lease and to the proceedings taken to authorize its ex-
ecution. There is also testimony directed against the purpose 
and motives of the appellees, and some tending to show that 
one of the officers and stockholders of the Shawnee Company
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had been loaned money by the president of the Gulf Company, 
whereby control of the Shawnee Company might be obtained 
and the lease authorized. This, however, we may put out of 
view.

It may be conceded that the evidence shows that the Shaw-
nee Company was financially embarrassed, and its condition 
might have justified a lease of its property if that had been 
all it did. It, however, covenanted for its assistance in dis-
couraging competition against its tenant, and bound itself 
not to “directly or indirectly engage in the compressing of 
cotton within fifty miles of any plant operated by the tenant.” 
So far it covenanted to aid in the restraint of trade. It went 
out of the field of competition; it covenanted not to enter 
into that field again, and it pledged itself to render every 
assistance to prevent others from entering it. And it could not 
misunderstand the purpose for which its lease was solicited. 
It was told by the president of the Gulf Compress Company. 
In a letter dated April 18, 1905, addressed to it by the presi-
dent of that company, among other inducements, the following 
was expressed: “Our getting together on a lease proposed 
means the avoiding for each other, directly or indirectly, of 
the possibility, if not probability, of unnecessary competition.” 
And what was the condition to which the Shawnee Company 
contributed? It appears from the letter just mentioned that 
the writer was president of two companies, which operated 
“forty odd compresses.” Twenty-seven of them, it appears 
from the testimony, were operated by the Gulf Company, six 
only of which it owned. Most of the latter were acquired in 
the summer preceding the lease, and the president of the Gulf 
Company testified that “we are prepared to buy or lease, 
whichever proposition suits us best.” To what object was the 
assembling in one ownership or management so many com-
presses, and keeping the means and declaring the purpose of 
acquiring more? The answer would seem to be obvious. The 
first effect would necessarily be the cessation of competition. 
If therë was left a possibility of other compresses being con- 

vo l . ccix—28
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structed, it was made less by the power that could be opposed 
to them. The Gulf Company was a close corporation, which, 
starting in Alabama, rapidly extended from Alabama to all 
the cotton-growing territory. These are some of the points of 
the testimony which, taken in connection with other testi-
mony, and with the terms of the lease and the restriction upon 
the Shawnee Company, support the conclusions of the Su-
preme Court of the Territory. This case presents something 
more than the lease of property by the Shawnee Company, 
induced or made necessary by financial embarrassment. It 
presents something more than the acquisition by the Gulf 

* Company of another compress—of a mere addition to its 
business. It presents acts in aid of a scheme of monopoly. 
Swift Co. v. United States, 196 U. S. 375.

It does not appear whether the Supreme Court based its 
judgment upon the common law, the Sherman law, act of 
July 2, 1890, c. 647, 26 Stat. 209, or the statutes of Oklahoma. 
The appellees insist that the law applicable to the case comes 
from all three sources. The Sherman law provides that, 
“ Every contract, combination in form of trust or otherwise, 
or conspiracy, in restraint of trade or commerce in any territory 
of the United States or of the District of Columbia . • • 
is hereby declared illegal.’’ And it has been decided that not 
only unreasonable but all direct restraints of trade are pro-
hibited, the law being thereby distinguished from the common 
law. But it is contended that it was held in United States v. 
Trans-Missouri Freight Association, 166 U. S. 290, and in 
United States v. Joint Traffic Association, 171 U. S. 505, that 
the sale of the good will of a business with an accompanying 
agreement not to engage in a similar business was not a re-
straint of trade within the meaning of the Sherman act.

Counsel has discussed with an affluent citation of cases the 
principle which regulates such contracts, and insists that the 
lease by the Shawnee Company conforms to such principle. 
The principle is well understood. The restraint upon one of 
the parties must not be greater than protection to the other
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party requires, and it needs no further explanation than is 
given in Gibbs v. Baltimore Gas Company, 130 U. S. 396. The 
Supreme Court of the Territory recognized the principle, but 
said: “Tested by the general principles applicable to con-
tracts of this character, this agreement is far more extensive 
in its outlook and more onerous in its intention than is nec-
essary to afford a fair protection to the lessee.” And in this 
conclusion the statute of the Territory may have had its in-
fluence. That statute makes void every contract by which 
any one is restrained from exercising a lawful profession, trade 
or business, except, however, that one who sells the good will 
of a business may agree with the buyer to refrain from carrying 
on a similar business within a specified county, city or part 
thereof. Wilson’s Statutes, §§ 819, 820. It is clear that the 
lease of the Shawnee Company to the Gulf Company does not 
literally comply with this requirement. Whether it can be 
limited by construction, as it is contended by appellants it 
can be, we need not decide. As written, it was, no doubt, con-
sidered with other considerations by the court in concluding 
that “the real, the veritable purpose actuating the officers 
of the Gulf Compress Company, as disclosed by its plan of 
operation, and as manifested by the circumstances surround-
ing the conduct of its business and the results of its manage-
ment by them is, beyond a reasonable question, to place within 
their power the control of the compress industry, by purchas-
ing or leasing those plants which are advantageously located 
in each of the hauling districts or territories established by 
the carriers (railroads) in their cotton tariffs. Within certain 
boundaries the hauling must be one way, and when the Gulf 
Company seizes the strategic point, under its lease, compe-
tition within that district is annihilated.”

Decree affirmed.
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Ex parte THE STATE OF NEBRASKA.

PETITION FOR WRIT OF MANDAMUS.

No. 15, Original. Argued March 17, 1908.—Decided April 20, 1908.

Mandamus will not lie to correct the decision of the Circuit Court that a 
party to the record—in this case a State—is not an indispensable party 
to the suit, and that a separable and removable controversy exists. 
Such a decision is within the jurisdiction and judicial discretion of the 
court and can be reviewed by appeal after final judgment in the case.

The mere presence on the record of a State as a party plaintiff will not de-
feat the jurisdiction of the Federal court when it appears that the State 
has no real interest in the controversy; and it is the duty of the Circuit 
Court to ascertain whether the State is an actual party by consideration 
of the nature of the suit and not by reference to the nominal parties.

The Circuit Court having held that the State of Nebraska was not an actual 
and necessary party plaintiff to a suit, brought in its name by the At-
torney General against a non-resident railroad company to enjoin it from 
charging more than the rates fixed in a statute of the State and from 
disobeying orders of the State Railway Commission, refused to remand 
the case; as such decision may clearly have been correct, was within 
the jurisdiction of the Circuit Court, and involved no abuse of judicial 
discretion, this court will not review the decision on petition for man-
damus.

On  June 15,1907, the State of Nebraska; William T. Thomp-
son, Attorney General; Nebraska State Railway Commission; 
Hudson J. Winnett, J. A. Williams and Henry T. Clarke, Jr., 
as members of the Nebraska State Railway Commission of 
the State of Nebraska brought suit against the Chicago, Bur-
lington and Quincy Railway Company to enjoin that company 
from charging more for the transportation of freight and 
passengers within the State of Nebraska than the rates fixed 
for such transportation in certain acts of the legislature of 
the State of Nebraska, and also from disobeying the orders 
of the Nebraska State Railway Commission, and from conceal-
ing from that commission the condition of its business, and 
from making any unlawful discrimination in violation of the 

state statute.
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June 22, the defendant company filed its petition for the 
removal of the action to the Circuit Court of the United States. 
The petition for removal alleged:

“Your petitioner further avers that in the above-entitled 
suit there is a controversy which is wholly between citizens 
of different States, to wit: A controversy between your peti-
tioner, Chicago, Burlington & Quincy Railway Company, 
which your petitioner avers was at the time of the commence-
ment of this suit, ever since has been and now is a corpora-
tion created and existing under and by virtue of the laws of 
the State of Iowa; the said William T. Thompson, Attorney 
General of the State of Nebraska, one of the plaintiffs, who 
your petitioner avers was, at the time of the commencement 
of this action, ever since has been and still is a citizen and 
resident of the State of Nebraska; the Nebraska State Rail-
way Commission, a board organized under the laws of the 
State of Nebraska for the supervision of railways in said State, 
and the members composing the said board, whom your pe-
titioner avers were, at the time of the commencement of this 
suit, ever since have been and still are citizens and residents 
of the State of Nebraska; the said Hudson J. Winnett, one of 
the plaintiffs and a member of the aforesaid Nebraska State 
Railway Commission, who your petitioner avers was, at the 
time of the commencement of this action, ever since has been 
and still is a citizen and resident of the State of Nebraska; 
the said J. A. Williams, one of the plaintiffs and a member of 
the aforesaid Nebraska State Railway Commission, who your 
petitioner avers was, at the time of the commencement of 
this action, ever since has been and still is a citizen and resi-
dent of the State of Nebraska, and the said Henry T. Clarke, 
Jr., one of the plaintiffs and a member of the aforesaid Ne-
braska State Railway Commission, who your petitioner avers 
was, at the time of the commencement of this action, ever 
since has been and still is a citizen and resident of the State 
of Nebraska. And your petitioner avers that it was not at 
the time of the commencement of this suit, nor since has been 
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and is not now a resident or citizen of the State of Ne-
braska.

“Your petitioner further avers that the State of Nebraska 
as a party plaintiff in the said suit, is not a proper or necessary 
party in the said suit; that the said State of Nebraska is not 
the real party in interest in the said suit; that the said State 
of Nebraska has no interest, beneficial or otherwise, in the said 
suit, and has been named as a party plaintiff simply for the 
purpose of depriving the Circuit Court of the United States of 
jurisdiction over this suit.”

Bond was filed with the petition for removal and also the 
transcript of the record in the office of the clerk of the Circuit 
Court of the United States for the District of Nebraska on 
the third day of July, 1907.

Plaintiffs then, on July 12, filed a motion to remand the 
case to the Supreme Court of the State of Nebraska, on the 
ground that the Circuit Court of the United States did not 
have jurisdiction over the subject-matter of said action or 
of the parties thereto, and had no jurisdiction to hear or de-
termine the cause. The motion to remand, having been ar-
gued and submitted to the court, was overruled for reasons 
set forth in an opinion.

Subsequently leave was granted to file a petition in this 
court for a writ of mandamus directing the remanding of the 
action to the Supreme Court of the State of Nebraska, and, 
being filed, a rule was entered thereon directing the District 
Judges for the District of Nebraska, holding the Circuit Court 
of the United States in and for that district, to show cause 
why said petition for mandamus should not be granted.

The judges made due return to the rule, in which, after re-
citing the proceedings had in the Circuit Court, they stated 
that it became and was their duty as judges holding that 
court to hear the argument on the motion to remand and con-
sider and decide that motion, which, pursuant to said duty, 
the said judges heard and decided accordingly. They further 
showed that the motion to remand was denied by the judges 
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holding the Circuit Court, in the exercise of the jurisdiction 
conferred upon them by law, and that their decision upon 
the motion was in the exercise of judicial judgment and discre-
tion vested in them. The return, and as a part thereof, was 
accompanied by a complete transcript of the record of the 
cause in the Circuit Court.

Mr. William T. Thompson, Attorney General of the State 
of Nebraska, and Mr. William B. Rose for petitioner:

Where a Circuit Court of the United States has no jurisdic-
tion over a cause removed by defendant from a state court 
and refuses to remand it upon a proper motion, mandamus is 
plaintiff’s remedy.

The State of Nebraska is a party plaintiff on the record of 
the case commenced in the Supreme Court of Nebraska, and 
it is the real and necessary party plaintiff. It is not a citizen 
within the removal acts of Congress. The Circuit Court of 
the United States acquired no jurisdiction by removal and its 
refusal to remand was without authority of law and manda-
mus requiring the United States district judges to remand the 
case to the state court is the remedy of the State of Nebraska. 
Ex parte Wisner, 203 U. S. 449.

The present application is within the rule stated, and man-
damus is the proper remedy. The Circuit Court of the United 
States was wholly without jurisdiction to proceed in the case 
as removed from the Supreme Court of Nebraska.

Under the constitution of the State of Nebraska, as inter-
preted by the Supreme Court thereof, that State may become 
a plaintiff and maintain in the Supreme Court of the State a 
suit in equity to promote the general welfare by protecting 
the public from oppressions, extortions or other injuries, 
though the State of Nebraska has no pecuniary or property 
interest in the suit. In re Debs, 158 U. S. 584; Constitution of 
Nebraska, Art. 6, § 2; Sheppard v. Graves, 14 How. 504; State 
v. Commercial State Bank, 28 Nebraska, 682; State v. Exchange 
Bank of Milligan, 34 Nebraska, 200; Burton v. United States, 
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202 U. S. 344, and cases cited; Attorney General v. Great Nor-
thern Railroad Co., 1 Drewry & Smale, 154; Stockton, Attorney 
General, v. Central Railway Co., 50 N. J. Eq. 80; Trust Co. v. 
Georgia, 109 Georgia, 748; Attorney General v. Jamaica Pond 
Aqueduct Co., 133 Massachusetts, 363; Louisville & Nashville 
Railway Co. v. Commonwealth, 97 Kentucky, 695; Attorney 
General v. Railway Companies, 35 Wisconsin, 529.

Mr. William D. McHugh and Mr. Maxwell Evarts for re-
spondents:

Mandamus is not the proper remedy in this case. The writ 
of mandamus cannot be used to perform the office of an ap-
peal or writ of error; it will not issue to compel the Circuit 
Court to reverse its decision refusing to remand a case re-
moved by a defendant on the ground that there is, in the case, 
a controversy wholly between citizens of different States, to 
the complete determination of which controversy, one of the 
plaintiffs of record is not an indispensable or necessary party. 
Such a decision, being within the jurisdiction and discretion 
of the court, should be reviewed after final judgment by appeal 
or writ of error. United States v. Lawrence, 3 Dall. 42; Ex 
parte Bradley, 7 Wall. 364; Ex parte Loring, 94 U. S. 418; Ex 
parte Hoard, 105 U. S. 578, and cases cited; In re Pollitz, 206 
U. S. 323, and cases cited. Ex parte Wisner, 203 U; S. 449, 
discussed and distinguished.

Mr . Chief  Just ice  Ful le r , after making the foregoing 
statement, delivered the opinion of the court.

The motion to remand presented for decision the question 
whether there was in the case a controversy wholly between 
citizens of different States, to the complete determination of 
which the State of Nebraska was not an indispensable party. 
If defendant’s contention was correct, the action could have 
been originally brought in the Federal court and its jurisdic-
tion of the case was complete on removal. The Circuit Court
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was called upon to determine that question and to exercise 
judicial discretion in deciding it. This being so, its jurisdic-
tion was complete, and if it erred in its conclusions the remedy 
is not by writ of mandamus, which cannot be used to perform 
the office of an appeal or writ of error. The applicable prin-
ciples have been laid down in innumerable cases. Ex parte 
Bradley, 7 Wall. 364; Ex parte Loring, 94 U. S. 418; In re Rice, 
155 U. S. 396; In re Atlantic City Railroad, 164 U. S. 633.

It appeared in the case of Pollitz, Petitioner, 206 U. S. 323, 
that Pollitz had brought suit in the Supreme Court of New 
York against the Wabash Railroad Company and a number 
of defendants. Pollitz was a citizen of the State of New York; 
a number of the defendants were citizens of the State of New 
York; the Wabash Railroad Company was a corporation 
organized under the laws of States other than New York. 
The Wabash Railroad Company filed a petition to remove the 
case to the Circuit Court of the United States for the Southern 
District of New York. The petition for removal alleged that 
there was, in the cause, a controversy wholly between citizens 
of the different States, to the determination of which contro-
versy the defendants, citizens of the State of New York, were 
not indispensable or necessary parties. The cause was re-
moved and Pollitz made a motion to remand, which was de-
nied. Pollitz applied to this court for a writ of mandamus 
directing the remanding of the cause to the state court. The 
rule was entered, and a return was made to the effect that 
the order denying the motion to remand had been made and 
entered in the exercise of the jurisdiction and judicial discre-
tion conferred upon the Circuit Judge by law, and for the 
reasons expressed in the opinion filed with the order.

The rule was discharged and the petition dismissed, and the 
court said (330):

“The suit was commenced in the state court by a citizen 
and resident of the city, county and State of New York against 
a corporation, a citizen of the State of Ohio, and other de-
fendants, many of whom were residents and citizens of the 
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State of New York, the value of the matter in dispute, ex-
clusive of interest and costs, exceeding the jurisdictional 
sum.

“The defendant, the Wabash Railroad Company, a citizen 
of Ohio, filed its petition and bond in proper form for the re-
moval of the suit into the United States Circuit Court for the 
Southern District of New York, on the ground of separable 
controversy so far as it was concerned, and it was removed 
accordingly. A motion to remand was made and denied by 
the Circuit Court, which held that the controversy was sep-
arable, and that the other defendants were not indispensable 
or necessary parties to the complete determination of that 
separable controversy.

“The issue on the motion to remand was whether such de-
termination could be had without the presence of defendants 
other than the Wabash Railroad Company, and this was 
judicially determined by the Circuit Court, to which the'de-
cision was by law committed.

“The application to this court is for the issue of the writ of 
mandamus directing the Circuit Court to reverse its decision, 
although in its nature a judicial act and within the scope of 
its jurisdiction and discretion.

“ But mandamus cannot be issued to compel the court be-
low to decide a matter before it in a particular way, or to re-
view its judicial action had in the exercise of legitimate juris-
diction, nor can the writ be used to perform the office of an 
appeal or writ of error.

“Where the court refuses to take jurisdiction of a case and 
proceed to judgment therein, when it is its duty to do so, 
and there is no other remedy, mandamus will lie unless the 
authority to issue it has been taken away by statute. In re 
Grossmayer, Petitioner, 177 U. S. 48; In re Hohorst, Petitioner, 
150 U. S. 653. And so where the court assumes to exercise 
jurisdiction on removal when on the face of the record ab-
solutely no jurisdiction has attached. Virginia n . Paul, 148 
U. S. 107; Ex parte Wisner, 203 U. S. 449.
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“In In re Hohorst, Petitioner, 150 U. S. 653, the bill was 
filed in the Circuit Court of the United States for the Southern 
District of New York against a corporation and certain other 
defendants, and was dismissed against the corporation for 
want of jurisdiction. From that order complainant took an 
appeal to this court, which was dismissed for want of juris-
diction because the order, not disposing of the case as to all 
the defendants, was not a final decree from which an appeal 
would lie. 148 U. S. 262. Thereupon an application was made 
to this court for leave to file a petition for a writ of mandamus 
to the judges of the Circuit Court to take jurisdiction and to 
proceed against the company in the suit. Leave was granted 
and a rule to show cause entered thereon, upon the return to 
which the writ of mandamus was awarded. In re Atlantic 
City Railroad, 164 U. S. 633.

“In Ex parte Wisner, Wisner, a citizen of the State of 
Michigan, commenced an action at law in the Circuit Court 
for the city of St. Louis, State of Missouri, against Beardsley, 
a citizen of the State of Louisiana. After service of summons 
on Beardsley, he filed his petition to remove the action from 
the state court into the Circuit Court of the United States for 
the Eastern District of Missouri, on the ground of diversity 
of citizenship, with the proper bond, and an order of removal 
was made by the State court, and the transcript of record 
was filed in the Circuit Court. Wisner (who had had no choice 
but to sue in the state court) at once moved to remand the 
case, on the ground that the suit did not raise a controversy 
within the jurisdiction of the Circuit Court, and that, as it 
appeared on the face of the record that plaintiff was a citizen 
and resident of Michigan, and defendant a citizen and resident 
of Louisiana, the case was not one within the original juris-
diction of the Circuit Court, in accordance with the statute 
providing that where jurisdiction is founded only on the fact 
that the action is between citizens of different States, suit 
shall be brought only in the district of the residence of either 
the plaintiff or the defendant. The motion to remand was de-
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nied, and Wisner applied to this court for a writ of mandamus, 
which was subsequently awarded.

“In the present case the removal was granted and sus-
tained on the ground that there was a controversy between 
the removing defendant and plaintiff, which could be fully 
determined as between them without the presence of the other 
defendants. That being so, the suit might have been brought 
originally in the Circuit Court against the railroad company 
as sole defendant.

“If the ruling of the Circuit Court was erroneous, as is con-
tended, but which we do not intimate, it may be reviewed 
after final decree on appeal or error. Missouri Pacific Rail-
way Company v. Fitzgerald, 160 U. S. 556-582.”

If this case is one wherein there was a controversy wholly 
between citizens of different States, to the complete determi-
nation of which other parties to the record were not indis-
pensable or necessary, then the removal being properly sought 
on that ground, the Federal court had jurisdiction. If the 
State of Nebraska was not an indispensable party by reason 
of its interest in the controversy, its presence on the record 
as a plaintiff would not defeat the jurisdiction of the Federal 
court. And to the Circuit Court was committed the decision 
of those questions in the first instance, the correctness of which 
cannot be examined upon this application.

We must add that the mere presence on the record of the 
State as a party plaintiff, will not defeat the jurisdiction of 
the Federal court when it appears that the State has no real 
interest in the controversy. And in the present case the Cir-
cuit Court was not bound to adjudicate the question merely 
by an inspection of the nominal parties to the record, for the 
mere presence of the State of Nebraska as a party plaintiff 
was not of itself sufficient necessarily to defeat the jurisdiction 
of the Federal court. It became, and was, the duty of the 
Circuit Court to determine the question whether the State of 
Nebraska was an actual party plaintiff in the present suit, 
and to determine that question by consideration of the nature
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of the case as presented by the whole record, and not “by a 
reference to the nominal parties to the record.”

This the Circuit Court did, and from an inspection of the 
entire record, for the reasons stated in the opinion filed, the 
court held that, although the State of Nebraska was a nomi-
nal party plaintiff on the record, yet it had no real substantial 
legal interest in the controversy. The complaint alleged that 
the Nebraska State Railway Commission was charged with 
the duty to regulate proper and lawful intrastate rates upon 
the railroad lines in the State of Nebraska, and to enforce 
thereon all lawful intrastate rates and charges for the transpor-
tation of passengers and freight, and to prevent discrimina-
tion in such intrastate freight and passenger rates and charges; 
and alleged the duty of the Attorney General to bring all 
suits necessary for that purpose; the suit had for its object 
and purpose merely the securing of an injunction against the 
defendant company, to restrain that company from charging 
for the transportation of freight and passengers within the 
State of Nebraska more than the rates fixed by the state au-
thority for that purpose, and from disobeying orders of said 
Nebraska State Railway Commission, and from concealing 
from said commission the true condition of its business, and 
from making any unlawful discrimination in issuing intra-
state passes, mileage tickets and transportation within the 
State of Nebraska.

The question whether the State of Nebraska is the real party 
plaintiff must be determined from the consideration of the 
nature of the case as disclosed by the record. If the nature of 
the case is such that the State of Nebraska is the real party 
plaintiff, the Federal court will so decide for all purposes of 
jurisdiction, even though the State were not named as a party 
plaintiff. If the nature of the case is such that the State is 
not a real party plaintiff, the Federal court will so decide for 
the purposes of jurisdiction, even though the State is named 
nominally as a party plaintiff.

The question whether such a case as this is one in which
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the State is the real party in interest and the real party plain-
tiff was determined by this court in Missouri, Kansas & Texas 
Railway Company v. Missouri R. R. & Warehouse Commis-
sioners, 183 U. S. 53, where the only question presented was 
whether in a suit brought to enjoin a railroad company from 
charging greater rates within the State of Missouri than those 
fixed by state authority, the State of Missouri was the real 
party plaintiff. The State was not joined as a party plaintiff, 
but the question had to be determined, not by a view of the 
nominal parties to the record, but from the consideration of 
the nature of the case as shown by the whole record. The 
defendant company presented to the state court a petition for 
removal, which was denied. The Supreme Court of the State 
held that it was proper to go behind the face of the record 
and inquire who was the real party plaintiff; and, after mak-
ing such examination, decided that the State was the real 
party plaintiff, and that the Federal court had no jurisdiction 
on the removal. The case was brought to this court for a re-
view of the decision of the Supreme Court of Missouri, and this 
court recognizing the rule that a mere inspection of the par-
ties named as the plaintiffs was not conclusive, examined the 
record and the nature of the case, and in an opinion rendered 
by Mr. Justice Brewer held that the nature of the case was such 
that the State of Missouri was not a real party in interest and 
not a real party plaintiff.

The court analyzed the nature of the proceeding, showed 
that there was nothing in such an action which affected the 
State as such, and that the relief sought, did not inure to the 
State alone, and that a decree in favor of the plaintiff would 
not effectively operate in favor of the State.

The Circuit Court might clearly have been correct in its 
decision that the present case was one in which the State of 
Nebraska was not the real party plaintiff, but that decision 
could not be reviewed by mandamus.

The Circuit Court was called upon on this record to decide 
whether the State of Nebraska had any real or legal interest
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in the controversy alleged to have been wholly between citi-
zens of different States; and it was a decision which the court 
had a right to make, involving no abuse of judicial discretion. 
A premature review cannot be obtained by a writ of mandamus.

Without expressing any opinion as to whether the State was 
a necessary party to the relief asked, which involved the re-
movability of the case, this court bases its judgment on the 
mandamus entirely upon the ground that, as the Circuit Court 
had jurisdiction to pass upon the question of the removability 
of the case, and as its order overruling the motion to remand 
was subject to be reviewed by a higher court after the case 
had been disposed of by final judgment, the remedy was by 
appeal and not by mandamus.

Rule discharged; petition dismissed.

UNITED STATES v. CHANDLER-DUNBAR WATER 
POWER COMPANY.

appe al  fro m the  circu it  co ur t  of  ap pe als  for  the  sixth
CIRCUIT.

No. 599. Argued April 6, 7, 8, 1908.—Decided April 20, 1908.

Statutes of limitations with regard to land affect the right even if in terms 
only directed against the remedy. The act of March 3, 1891, c. 561, § 8, 
26 Stat. 1099, providing that suits to vacate and annul patents thereto-
fore issued shall only be brought within five years after the passage of 
the act, applies to a void patent, and where suit has not been brought 
within the prescribed period a patent of public lands, whether reserved 
or not, must be held good and to have the same effect as though valid 
in the first place.

On the admission of Michigan to the Union the bed of the Sault Ste. Marie, 
whether strait or river, passed to the State, and small unsurveyed islands 
therein became subject to the law of the State.

By the law of Michigan a grant of land bounded by a stream whether nav-
igable in fact or not, carries with it the bed of the stream to the center 
of the thread thereof, and under this rule the patentee of government 
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land bordering on the Sault Ste. Marie, takes to the center line, including 
small unsurveyed islands between the main land and the center line; 
nor are the rights of riparian owners to the center affected by the fact 
that the stream is a boundary.

152 Fed. Rep. 25 affirmed.

The  facts are stated in the opinion.

The Attorney General, The Solicitor General and Mr. Duane E. 
Fox, special assistant to the Attorney General, for the United 
States.1 II. III. IV. V. VI.

1 The brief, on behalf of the United States, of over 280 pages, presented 
the case in the following manner as appears by the index of the brief:

Statement of the case; manner in which the questions are raised; the ques-
tions involved; specifications of errors.

Argument, I. The law of the waters; A. Locus of the islands; B. The status 
of the waters established by treaties; (1) The treaties of peace (Paris); (2) 
The treaty of Ghent; (a) Boundary established under Article VI; (6) Bound-
ary established under Article VII; (3) The Treaty of Washington (Webster-. 
Ashburton treaty); (4) Other treaty provisions; C. The status of the waters 
established by the law of nations;. D. The law of riparian and littoral owner-
ship; (1) Public and private waters; (2) The Great Lakes; (3) The connecting 
waters between the Great Lakes; (4) Legislative recognition by the State of 
Michigan of the public character of the connecting waters between the Great 
Lakes; (5) Michigan cases distinguished; (6) State decisions—how far con-
trolling; (7) The distinction between inland waters of a State and interna-
tional waters; (8) The question a political one; E. Former construction by 
the Government.

II. Title to Islands 1 and 2 in the United States.
III. The islands and adjacent shore land reserved for public uses; A. His-

torical statement and authorities; B. Effect of order of December 9, 1852, 
releasing portion of lands previously reserved; (1) The reservation of 1822; 
(2) The general temporary reservation of April 3, 1847; (3) The specific reser-
vation of September 2, 1847; (4) The specific and final reservation under the 
act of 1850; (5) The Indian reserve of an easement; 0. Further contempora-
neous construction.

IV. Land in Chandler patent never surveyed.
V. Said land not subject to location with Porterfield scrip; A. Lack o 

legal survey; B. No price established for said land; C. Said land otherwise 
appropriated at the time of such location; (1) Effect of the military reserva-
tion; (2) The land within the limits of an incorporated town.

VI. The interest of the United States in this suit; A. International obliga 
tions of the United States; B. The locus needed for works in aid of commerce, 
C. Refusal by Circuit Court to consider the validity of appellee’s alleged tit e 
to adjacent shore; D. Employment of special counsel.
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Mr. Arch B. Eldridge, Mr. Moses Hooper and Mr. John H. 
Goff for appellee.

Mr . Just ice  Holm es  delivered the opinion of the court.

This is a bill in equity brought by the United States to re-
move a cloud from its alleged title to two islands, numbered 
One and Two, in the Sault Ste. Marie, between Lake Huron 
and Lake Superior. The islands are in the rapids of the river 
or strait, on the American side of the Canada boundary line, 
and near to a strip of shore lying between the rapids and the 
United States ship canal referred to in United States v. Michi-
gan, 190 U. S. 379. The defendant claims this strip and the 
islands under a patent from the United States, dated Decem-
ber 15, 1883, describing the land as bounded by the river 
St. Mary on the east, north and west. The United States says 
that the patent was void because the land had been reserved 
for public purposes, and that even if it was valid the islands 
did not pass. The defendant replies that the land was not 
reserved, and also sets up the statute of limitations. Act of 
March 3, 1891, c. 561, § 8. 26 Stat. 1099. The Circuit Court 
dismissed the bill, and its decree was affirmed by the Circuit 
Court of Appeals. 152 Fed. Rep. 25.

There is force in the contention of the United States that 
the land was reserved and that it had not been surveyed, but 
we find it unnecessary to state or pass upon the arguments, 
because we are of opinion that now the patent must be as-

VII. Statute of limitation not applicable.
VIII. Estoppel.

IX. Laches.
The appendix contained: A. Extracts from the report of the Commis-

sioners under the treaty of Ghent; B. Diplomatic correspondence preceding 
the treaty of 1842; C. Extract from Article II of the treaty of 1842; D. Corre-
spondence regarding the restoration of certain lands embraced in the tem-
porary reservation of April 3, 1847; E. Commissions and correspondence 
showing the relation of special counsel to this case; F. Extract from letter of 
the Secretary of State to Lord Ashburton, dated July 27, 1842. There were 
also a number of maps.

vol . ccix—29
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sumed to be good. The statute just referred to provides that 
“ suits by the United States to vacate and annul any patent 
heretofore issued shall only be brought within five years from 
the passage of this act,” that is to say, from March 31, 1891. 
This land, whether reserved or not, was public land of the 
United States and in kind open to sale and conveyance through 
the Land Department. United States v. Winona & St. Peter 
R. R. Co., 165 U. S. 463, 476. The patent had been issued in 
1883 by the President in due form and in the regular way. 
Whether or not he had authority to make it, the United States 
had power to make it or to validate it when made, since the 
interest of the United States was the only one concerned. We 
can see no reason for doubting that the statute, which is the 
voice of the United States, had that effect. It is said that the 
instrument was void and hence was no patent. But the stat-
ute presupposes an instrument that might be declared void. 
When it refers to “any patent heretofore issued,” it describes 
the purport and source of the document, not its legal effect. 
If the act were confined to valid patents it would be almost 
or quite without use. Lefjingwell v. Warren, 2 Black, 599.

In form the statute only bars suits to annul the patent. 
But statutes of limitation, with regard to land, at least, which 
cannot escape from the jurisdiction, generally are held to affect 
the right, even if in terms only directed against the remedy. 
Leffingwell v. Warren, 2 Black, 599, 605; Sharon v. Tucker, 
144 U. S. 533; Davis v. Mills, 194 U. S. 451, 457. This statute 
must be taken to mean that the patent is to be held good and 
is to have the same effect against the United States that it 
would have had if it had been valid in the first place. See 
United States v. Winona & St. Peter R. R. Co., 165 U. S. 463, 
476.

We waste no time upon suggestions of bad faith on the one 
side or the other, as there is no sufficient warrant for them, 
and as they were touched rather than pressed at the argument. 
The only other question is whether the United States has 
title to the islands, notwithstanding its patent and notwit
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standing the incorporation of Michigan as a State. The bill 
admits and alleges that the bed of the river, or strait, sur-
rounding the islands, passed to Michigan when Michigan be-
came a State, Pollard v. Hagan, 3 How. 212; Shively v. Bowlby, 
152 U. S. 1, subject to the same public trusts and limitations 
as lands under tide waters on the borders of the sea. Illinois 
Central R. R. Co. v. Illinois, 146 U. S. 387. But it sets up that 
the islands remained the property of the United States, and 
it argues that in such circumstances the islands did not pass 
by the patent of the neighboring land.

The act offering Michigan admission to the Union provided 
that no right was conferred upon the State “ to interfere with 
the sale by the United States, and under their authority, of 
the vacant and unsold lands within the limits of the said State.” 
Act of June 15, 1836, c. 99, § 4. 5 Stat. 49, 50. And again, 
by a condition, that the State should “ never interfere with 
the primary disposal of the soil within the same by the Uni-
ted States.” Act of June 23, 1836, c. 121. Fifth. 5 Stat. 59, 
60. The islands are little more than rocks rising very slightly 
above the level of the water, and contain respectively a small 
fraction of an acre and a little more than an acre. They were 
unsurveyed and of no apparent value. We cannot think that 
these provisions excepted- such islands from the admitted 
transfer to the State of the bed of the streams surrounding 
them. If they did not, then, whether the title remains in the 
State or passed to the defendant with the land conveyed by 
the patent, the bill must fail.

The bed of the river could not be conveyed by the patent 
of the United States alone, but, if such is the law of the State, 
the bed will pass to the patentee by the help of that law, un-
less there is some special reason to the contrary to be found in 
cases like Illinois Central Railroad Co. v. Illinois, 146 U. S. 
387. This view is well established. Grand Rapids & Indiana 
& R. Co. v. Butler, 159 U. S. 87, 93, 94; Hardin v. Shedd, 190 
U. S. 508, 519. The right of the State to grant lands covered 
by tide waters or navigable lakes and the qualifications, as
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stated in Shively v. Bowlby, 152 U. S. 1, 47, are that the State 
may use or dispose of any portion of the same “when that can 
be done without substantial impairment of the interest of the 
public in such waters, and subject to the paramount right of 
Congress to control their navigation so far as may be nec-
essary for the regulation of commerce.” But it cannot be 
pretended that private ownership of the bed of the stream or 
of the islands, subject to the public rights, will impair the in-
terest of the public in the waters of the Sault Ste. Marie. See 
Kaukauna Water Power Co. v. Green Bay & Mississippi Canal 
Co., 142 U. S. 254, 271, 272. Therefore, if by the law of Michi-
gan the bed of the river or strait would pass to a grantee of 
the upland, we may assume that it passed to the defendant, 
and we may assume further that the islands also passed. If, 
as we think, they belonged to the State, they passed along with 
the bed of the river. If they had belonged to the United States, 
probably they would have passed as unsurveyed islands and 
neglected fragments pass. Whitaker v. McBride, 197 U. S. 
510; Grand Rapids & Indiana R. R. Co. v. Butler, 159 U. S. 
87, 91, 92. Of course other nice questions are suggested and 
might be asked; for instance, how it would be if the title to the 
bed of the stream was in the State and did not pass with the 
upland, and the islands remained to the United States. It 
still would be a reasonable proposition that the islands fol-
lowed the upland. But in the view that we have taken that 
may be left in doubt.

The question then is narrowed to whether the bed of the 
strait is held to pass by the laws of Michigan. We are con-
tent to assume that the waters are public waters. Genesee 
Chief v. Fitzhugh, 12 How. 443, 457. But whatever may be 
the law as to lands under the great lakes, People v. Silberwood, 
110 Michigan, 103, we believe that the law still is as it was de-
clared to be in Grand Rapids & Indiana R. R. Co. v. Butler, 
159 U. S. 87, 94, that “a grant of land bounded by a stream, 
whether navigable in fact or not, carries with it the bed o 
the stream to the center of the thread thereof,” and that this
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applies to the Sault Ste. Marie, whatever it be called. The 
fact that it is a boundary has not been held to make a difference. 
The riparian proprietors upon it own to the center. Ryan v. 
Brown, 18 Michigan, 196; Scranton v. Wheeler, 113 Michigan, 
565, 567; Kemp v. Stradley, 134 Michigan, 676. See also Scran-
ton v. Wheeler, 57 Fed. Rep. 803, 812; S. C., 179 U. S. 141, 163; 
Lorman v. Benson, 8 Michigan, 18; Water Commissioners v. 
Detroit, 117 Michigan, 458, 462. We see no plausible ground 
for the claim of the United States.

Decree affirmed.

Mr . Just ice  Harl an  dissents.

LIU HOP FONG v. UNITED STATES.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR THE 
DISTRICT OF NEBRASKA.

No. 181. Argued March 18, 1908.—Decided April 20, 1908.

Under the provisions of § 13 of the act of September 13,1888, c. 1015, 25 Stat. 
476 and § 3 of the act of May 15, 1890, c. 60, 27 Stat. 25, the appeal 
given to a Chinaman from an order of deportation made by a commissioner 
is a trial de novo before the district judge to which he is entitled before 
he can be ordered to be deported, and the order cannot be made on a 
transcript of proceedings before the commissioner.

After a commissioner has made and filed a certified transcript in the case of 
a Chinaman ordered by him to be deported his authority over the matter 
ends. There is no statutory right to make up and file additional find-
ings.

While a certificate issued as provided by § 3 of the Treaty of December, 
1894 between the United States and China to entitle Chinese subjects 
to enter the United States may be overcome by proper evidence, and 
may not have the effect of a judicial determination, when a Chinaman 
has been admitted to the United States on a certificate made in con-
formity with the treaty, he cannot be deported for having fraudulently 
entered the United States unless there is competent evidence to overcome 
the legal effect of the certificate.
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The  facts are stated in the opinion.

Mr. Frank L. McCoy, with whom Mr. John L. Webster and 
Mr. Robert H. Olmsted were on the brief, for plaintiff in error:

The complaint is insufficient in substance to sustain the 
conviction or order of deportation, in that it does not allege 
facts showing fraud in defendant’s coming to the United States.

In fact the issuance to plaintiff in error of his student’s 
certificate and his subsequent admission thereunder into this 
country, by the officers of the government, operated as an 
adjudication of the bona fides and lawfulness of his coming. 
That decision, unappealed from, is res judicata and entitles 
the defendant to remain here, at least until such determina-
tion is overcome by strong competent evidence. And his 
changing his occupation from student to laborer, or anything 
else, after coming here, would not constitute such overcoming 
evidence or defeat his right to remain here. His right to re-
main depends altogether on his “coming,” whether that was 
lawful, whether bona fide or mala fide, whether he was in fact 
a student and one of the student or teacher class in China, or 
a laborer there intending to be a laborer here. United States v. 
Sing Lee, 71 Fed. Rep. 680; Re Chin Ark Ning, 115 Fed. Rep. 
412; Re Yew Fing Hi, 128 Fed. Rep. 319; Louie Gwen v. Uni-
ted States, 128 Fed. Rep. 522; United States v. Leo Won Fong, 
132 Fed. Rep. 190, 195; United States v. Joe Dick, 134 Fed. 
Rep. 988, 989; United States v. Seid Bow, 139 Fed. Rep. 56; 
Tom Hong v. United States, 193 U. S. 517.

There was not sufficient evidence before the District Court 
to warrant or support the finding that plaintiff in error was 
not one of the student or teacher class in China, or that he came 
into the United States mala fide and fraudulently, or to sus-
tain the order of deportation.

There is no support in the evidence for the judge’s findings, 
except perhaps in the commissioner’s additional and. separate 
findings of December 30. And such additional findings were 
not competent evidence, or indeed any evidence.
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There was evidence before the court in plaintiff in error’s 
favor, which created a presumption of the rightfulness of plain-
tiff in error’s presence here at all times, which presumption 
was just as conclusive as an adjudication, unless it was over-
thrown by positive, direct and competent evidence of fraud 
to the contrary. And this conclusive evidence in plaintiff in 
error’s favor was the certificate, with all its indorsements, 
under which he was admitted into the United States. There 
was no competent evidence to overthrow it or even in contra-
diction thereof, the findings of December 30 being merely 
gratuitous, without authority or sanction in law; and the 
rightfulness or lawfulness of plaintiff in error’s coming, entry 
and continued residence here is therefore undisputed in the 
evidence. United States v. Sing Tuck, 194 U. S. 161; United 
States v. Ju Toy, 198 U. S. 253; Andrews v. Eastern Oregon 
Land Co., 203 U. S. 127.

The burden of proof in a case of this nature is on the 
Government. Moy Suey v. United States, 147 Fed. Rep. 
697.

This court will review the evidence and find for itself the facts, 
particularly in view of the fact that the district judge and com-
missioner misconstrued the treaty and laws and their findings 
of fact were made what they are only because of their mis-
conceived idea of the true intent and meaning of said treaty 
and laws. Tom Hong v. United States, 193 U. S. 517; Uni-
ted States v. Seid Bow, 139 Fed. Rep. 56; Moy Suey v. United 
States, 147 Fed. Rep. 697.

Mr. Assistant Attorney General Cooley for defendant in error:
The procedure followed was regular, and satisfied the re-

quirements of the law. The complaint should not be tested 
by the technical rules of pleading in criminal cases. Fong Yue 
Ting v. United States, 149 U. S. 698, 728; Chin Bak Kan v. 
United States, 186 U. S. 193, 199; Ah How v. United States, 
193 U. S. 65, 77.

The policy of the law in regard to a deportation proceeding 
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seems merely to require a fair, though summary hearing. 
Chin Yow v. United States, 208 U. S. 8. The court was justi-
fied in affirming the decision solely upon the commissioner’s 
report of the evidence. Ah How v. United States, 193 U. S. 
78.

A student’s certificate is only prima facie evidence of the 
right of the Chinaman to remain in the United States, and its 
effect may be overcome by other evidence in the case. Such 
evidence was furnished by the Government officers in this case, 
and the order of deportation was rightfully entered. Uni-
ted States v. Yong Yew, 83 Fed. Rep. 832; United States v. 
Ng Park Tan, 86 Fed. Rep. 605.

Mr . Just ice  Day  delivered the opinion of the court.

The plaintiff in error, Liu Hop Fong, on November 23,1904, 
was arrested upon the sworn complaint of the United States 
district attorney and brought before a United States com-
missioner at Omaha, Nebraska, charged with being unlaw-
fully within the United States of America, living and residing 
at Omaha, Nebraska, and there pursuing the occupation of 
a common laborer, contrary to the laws of the United States. 
The complaint prayed that he might be arrested and dealt 
with according to law. Upon a plea of not guilty, on De-
cember 29, 1904, a hearing was had before the commissioner. 
The bill of exceptions shows that the commissioner on Decem-
ber 29, 1904, made an order finding the defendant guilty, and 
ordered his deportation from the United States to the Empire 
of China; that an appeal was taken to the District Court of 
the United States for the District of Nebraska; that the case 
was heard upon the thirteenth day of April, 1905, being one 
of the days of the November term of the District Court;, that 
the case was tried and submitted to the judge without any 
new evidence upon the complaint, upon the transcript of the 
proceedings made by the United States commissioner from 
whose order the case was appealed, and the additional sep
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arate findings made by the commissioner and the original 
student’s certificate of the defendant and the translation 
thereof, with all indorsements and certificates thereon under 
which the defendant was admitted into and entered the Uni-
ted States. The commissioner’s transcript shows:

On November 23, 1904, the defendant was brought before 
the commissioner, entered a plea of not guilty, and the hear-
ing was continued to December 29, 1904, when witnesses were 
examined for the United States and for the defendant. Their 
names are given, but their testimony is not set out. On the 
same day (December 29, 1904) defendant was adjudged guilty 
and ordered to be deported, and on that day defendant ap-
pealed to the District Court and gave bond for his appearance 
in that court. This transcript was duly certified and indorsed, 
filed January 9, 1905, by “R. C. Hoyt, Clerk,” and the com-
missioner filed additional and separate findings bearing date 
December 30, 1904, as follows:

“That the said Liu Hop is a Chinese manual laborer, and 
was born in and is a subject to the (Emperor) of China; that 
he» was found within the limits of the United States, to wit, 
in the city of Omaha, Douglas County, State of Nebraska, 
in the District of Nebraska, on the 23d day of November, 
A. D. 1904, and that when he was so found as aforesaid, the 
said Liu Hop was in possession of a certain certificate, proper 
in form, No. 179, registered in book three, folio 164, issued 
by the Colonial Secretary of Macau Province, by authority of 
H. E. Governor of said province, and dated the 17th day of 
May, 1899, which said certificate, among other things, recites 
as follows:

“ ‘By order of H. E. the Governor, I grant this passport to a . 
Chinaman Liu Hop, bachelor, natural, and residing in Macua, 
student of Chinese literature for over 4 years, being his pro-
fessor Lu-ioc-po, living in Rua dos Mercadores, No. 180, to 
go to the United States of America, in order to study there 
the English language and European sciences, and to live in 
the company of his brother Eiu-eng-Fun, manager of the firm 
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“ Lun-Sing-Chong ”—Rockspring, Wyo.—San Francisco, Cali-
fornia.’

“That I find from the evidence adduced upon the hearing 
herein that the said Liu Hop landed in the city of San Fran-
cisco on or about July 3, 1899, and shortly thereafter and 
during said year of 1899 came to the city of Omaha, State and 
district of Nebraska, where he has ever since resided and still 
resides.

“I further find that during the time of his residence in said 
city he has at all times been a common laborer, and has at 
no time pursued the study of the English language beyond 
the merest rudiments taught by his Sunday school teacher, 
and has at no time pursued the study of European sciences 
or any other study except as to the rudiments of the English 
language; and that the said Liu Hop has at no time been a 
student within the meaning of the act of Congress approved 
May 5, 1892, and acts of Congress amendatory thereof, 
and that he is now unlawfully within the United States of 
America.

“To all of which foregoing order and findings of the Uni-
ted States commissioner, the said Liu Hop excepts and prays 
an appeal, and bail is fixed in the sum of $500.00; his certifi-
cate pending an appeal to remain in the custody of the said 
United States commissioner.”

These findings are endorsed as follows: “Filed Jan. 9, 1905. 
R. C. Hoyt, Clerk.”

The certificate upon which the plaintiff in error was ad-
mitted to this country is as follows:

“ (Endorsements—Translation.')

“Government of Macau Province.

“Colonial Secretary No. 179.
of Macau Province. Registered in Book 3, folio 164. 

“Maria Pires Nonteiro Bandeira de Lima, Colonial Secretary of 
Macau Province, His Majesty the King, &c., &c.
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“By order of H. E. the Governor, I grant this passport to a 
Chinaman Liu-Hop, bachelor, 

Signals: natural and resident in Macau,
Age............ 20 years. student of Chinese literature for
Height.... 1 m. 590 ms. over 4 years being his professor
Face........... Long. Liu-ioc-po, living in Rua dos Mer-

Eyes™™:; Dark chestnut. States of America, m order to 
Nose...........Flat.
Mouth.... Big. and European sciences, and to 

live in the company of his brother 
Liu-eng-Fun, manager of the firm 
‘ Lun-Sin-Chong ’—

Color of the Asiatic Race. 
Cost of passport, $3.50.

“Rockspring, Wyo.—San Francisco—Cal.
“ Guaranteed.
“ Fulfilling the obligation to have this passport viséd by the 

respective diplomatic or consular agent residing in this city, 
I beg to request the administrative authorities, and all those 
to whom it may concern, not to put any objection to the 
bearer.

“Valuable for 30 days to leave this city.
“Given at Macau on the 17th day of May 1899.
“By authority of H. E. the Governor.

“ The Colonial Secretary, 
“Mari o  B. De  Lima .

(Signed)
“Bearer’s signature

(S’d) Liu Hop .
“Translated by A. M. Roza Peruia, Jr.
“Visé U. S. Consulate General Hongkong, May 31, 1899.

“R. Wild man , Consul Gen.”

The bill of exceptions further shows that the evidence taken 
before the commissioner was not reduced to writing or pre-
served, or in any manner taken to the District Court, and no 
further or other evidence was submitted by either of the par-
ties. After argument of counsel the judge filed an opinion and 
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ordered the defendant to be deported, to which the defendant 
excepted.

The opinion of the learned District Judge, a copy of which 
is given in the record, shows that the order of deportation was 
made because in his opinion the facts as found by the coni' 
missioner indicate that Liu Hop Fong did not come to the 
United States to study the English language and the English 
sciences as a student, and that such contention was a mere 
device to gain entrance into this country, and not in good 
faith to pursue studies as a student, and his real intent was to 
labor only; “and I am of the opinion,” says the learned judge, 
“that his entry under the certificate mentioned was a fraud 
upon the United States, and such certificate does not afford 
him protection.” He thereupon affirmed the finding and 
judgment of the commissioner. Subsequently, and after the 
adjournment of the term at which this order was made, a pe-
tition was filed for a new trial upon the record and affidavits 
submitted on behalf of Liu Hop Fong, and while the judge 
recognized that he had no further power over the proceedings 
after the adjournment of the court for the term, upon inves-
tigation adhered to his former opinion as to the order of de-1 
portation.

We need not be concerned with these proceedings after the 
term, for clearly the judge’s authority over the case had ended. 
The question is here upon the record made in the original pro-
ceeding before him. Was the judge warranted in making the 
order of deportation? By the third section of the treaty with 
China of December 8, 1894 (28 Stat. 1210), it is provided:

“The provisions of this convention shall not affect the 
right at present enjoyed of Chinese subjects, being officials, 
teachers, students, merchants or travelers for curiosity or 
pleasure, but not laborers, of coming to the United States and 
residing therein. To entitle such Chinese subjects as are above 
described to admission into the United States, they may pro-
duce a certificate from their government or the government 
where they last resided, vised by the diplomatic or consular
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representative of the United States in the country or port 
whence they depart.”

By § 13 of the act of 1888 (25 Stat. 476), it is provided:
“That any Chinese person, or person of Chinese descent, 

found unlawfully in the United States, or its territories, may 
be arrested upon a warrant issued upon a complaint, under 
oath, filed by any party on behalf of the United States, by any 
justice, judge or commissioner of any United States court, re-
turnable before any justice, judge or commissioner of a Uni-
ted States court, or before any United States court, and when 
convicted, upon a hearing, and found and adjudged to be one 
not lawfully entitled to be or remain in the United States, 
such person shall be removed from the United States to the 
country whence he came.”

By § 3 of the act of May 5, 1892 (27 Stat. 25), it is provided:
“That any Chinese person or person of Chinese descent 

arrested under the provisions of this act or the acts hereby ex-
tended shall be adjudged to be unlawfully within the United 
States, unless such person shall establish, by affirmative proof, 
to the satisfaction of such justice, judge or commissioner, his 
lawful right to remain in the United States.”

Section 13 of the act of 1888 (25 Stat. 476) also provides that 
any Chinese person convicted before the commissioner of the 
United States court may within ten days of such conviction 
appeal to the judge of the District Court for the district.

In this case the Chinaman did prosecute his appeal from the 
commissioner to the District Judge. The statute is curiously 
silent as to how the appeal is to be heard; it says nothing as 
to what papers are to be filed or as to what testimony shall 
be given. In our view, in giving the Chinaman an appeal, the 
law contemplates that he shall be given the right of a hearing 
de novo before the district judge before he is ordered to be 
deported. It is a serious thing to arrest a Chinaman, who, 
as in this case, has been in this country a number of years, 
lawfully admitted upon-a certificate complying with the treaty, 
and order his deportation without giving him a full oppor-
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tunity to assert his rights before a competent court. There 
being no provision of the statute that the hearing shall be upon 
a transcript of the proceedings before the commissioner, we 
think when a party demands it Congress intends he shall 
have the right to a hearing and judicial determination before 
the District Judge.

In the case of Ah How v. United States, 193 U. S. 65, it was 
assumed that the judge who tried the case upon appeal did so 
solely upon the commissioner’s report, and heard no witnesses. 
In Tom Hong v. United States, 193 U. S. 517, the commissioner 
made a finding, which was made part of the record by order 
of the District Court. In the present case the record shows 
that there was before the District Court the transcript of the 
proceedings hereinbefore set out as having taken place before 
the commissioner on December 29, 1904; and then, without 
the order of the court, an additional and separate finding of 
the commissioner appears to have been filed. We are not 
aware of any statute that gives the commissioner a right to 
make up and file such additional finding; he had made and filed 
a certified transcript in the case, and there ended his authority 
in the matter. There was no order, as in the Tom Hong case, 
making the commissioner’s findings part of the record. There 
was no consent to a hearing of the case upon such additional 
findings, and the case presented to the District Judge embraced 
the student’s certificate hereinbefore referred to, and a state-
ment that witnesses were examined without any findings of 
facts or the giving of any testimony. On this state of the 
record we are of the opinion that the court had no authority 
to order the deportation of the Chinaman.

The treaty with China provides that officials, teachers, 
students, etc., shall have the privilege of coming to and re-
siding in the United States (Article 3, Treaty of December, 
1894, above referred to), and further provides:

“To entitle such Chinese subjects as are above described 
to admission into the United States, they may produce a cer-
tificate from their government or the government where they
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last resided, viséd by the diplomatic or consular representative 
of the United States in the country or port whence they de-
part.”

When this young man entered a port of the United States 
in July, 1899, he presented such a certificate, duly issued and 
viséd by the consular representative of the United States. 
Upon application for admission this certificate is prima facie 
evidence of the facts set forth therein. 22 Stat. 58, § 6; 33 
Stat. 428. This certificate is the method which the two coun-
tries contracted in the treaty should establish a right of ad-
mission of students and others of the excepted class into the 
United States, and certainly it ought to be entitled to some 
weight in determining the rights of the one thus admitted. 
While this certificate may be overcome by proper evidence 
and may not have the effect of a judicial determination, yet 
being made in conformity to the treaty, and upon it the China-
man having been duly admitted to a residence in this country, 
he cannot be deported, as in this case, because of wrongfully 
entering the United States upon a fraudulent certificate, un-
less there is some competent evidence to overcome the legal 
effect of the certificate. In this record we can find no compe-
tent testimony which would overcome such legal effect of the 
certificate, and the plaintiff in error was therefore wrongfully 
ordered to be deported.

The judgment of the District Court is reversed, and the cause 
remanded to that court with directions to discharge the plain-
tiff in error from custody without prejudice to further pro-
ceedings.
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BOGARD v. SWEET.

APPEAL FROM THE SUPREME COURT OF THE TERRITORY OF
* , OKLAHOMA.

No. 156. Submitted March 6, 1908.—Decided April 27, 1908.

A decree of Supreme Court of Oklahoma cancelling a deed given to de-
fendant below in furtherance of a scheme of development of property 
which had been abandoned, affirmed on the facts.

17 Oklahoma, 40, affirmed.

The  facts are stated in the opinion.

Mr. John W. Shartel, Mr. James R. Keaton and Mr. Frank 
Wells for appellants.

- Mr. Charles M. Thacker for appellees.

Mr . Jus tice  Harl an  delivered the opinion of the court.

There can be no doubt upon this record, confused though 
it be, as to the real nature of the present case.

The substantial facts are these: In December, 1890, one 
Sweet, claiming to be owner of certain town lots covered by a 
patent to him from the State of Texas, of date December 10, 
1885, conveyed the same by deed (his wife uniting with him) 
to J. G. Bogard and other named persons. The lots were in 
the town of Mangum, which was in what is now Greer County, 
Oklahoma. The deed, which was recorded, was with war-
ranty and absolute upon its face. On the same day, at the 
same time, a written agreement was entered into between, 
substantially, the same parties. That agreement referred in 
terms to the deed and bound the grantees therein to sell the 
lots, collect the proceeds of sale, and out of the gross receipts 
in cash received and collected on such sales, as soon as col-
lected, pay over two-thirds to Sweet and his wife. The agree-
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ment recites that Sweet had transferred to the other parties 
a large number of promissory notes, which Sweet had taken 
for purchase money due on certain town lots previously sold 
by him. Bogard and his associates by the agreement bound 
themselves to use due diligence to collect the notes, handing 
over to Sweet two-thirds of the amount collected on them.

The parties with whom Sweet made this arrangement were 
members of the Mangum Star Printing and Publishing Asso-
ciation, a partnership located at Mangum. The arrangement, 
evidenced by the deed and the agreement, had for its object 
the building up of that town, the parties, as stated, with whom 
Sweet contracted receiving, as compensation for their ser-
vices, one-third on the sales of lots and a like proportion of the 
proceeds of any notes collected by them. There was no other 
consideration for the arrangement. The absolute title to the 
lots was put in Bogard and his associates for purposes of con-
venience, namely, that they might the more easily effect sales 
of the property. The situation was accurately described by 
the Supreme Court of the Territory of Oklahoma when it said: 
“The record discloses that at a date when Greer County was 
claimed to be a part of and under the jurisdiction of the State 
of Texas, H. C. Sweet purchased the land in controversy from 
that State, and while claiming the same under such title, 
platted it into town lots which became, and were at the time 
of the action, a part of the townsite of the city of Mangum. 
H. C. Sweet, desiring to aid in the upbuilding of a newspaper 
and the town generally, entered into a contract with the de-
fendants in error, and others, to allow the plaintiffs in error 
to sell his townsite property, and to collect certain notes which 
he then had, for property by him theretofore sold, the un-
derstanding and agreement being that, in order to facilitate 
the business, the plaintiffs in error were to form a corpora-
tion for the purpose of running the newspaper and selling the 
real estate, it being agreed that the corporation should sell 
the property and collect the notes and pay to Sweet two-thirds 
of the amount of the sales and retain one-third thereof as their 

vol . ccix—30
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commission. As a matter of convenience, in the carrying out 
of the contract, a deed was made by Sweet and wife to all of 
the property. Afterwards an attempt was made to form the 
corporation. There being no law in Texas under which such 
a corporation could be formed, that portion of the scheme 
failed, and, as shown by the record, the project was dropped 
by almost all, if not entirely all, of the parties connected there-
with, and the deed, although recorded, was returned to Sweet, 
together with thé notes.”

As already indicated, at the time the above arrangement 
was made it was supposed by some that Greer County was part 
of the State of Texas. For many years, indeed, from the time 
of its admission into the Union, Texas asserted that Greer 
County was within its recognized limits. But subsequently, 
in a suit brought in this court by the United States against the 
State, it was adjudged that Greer County constituted no part 
of the State of Texas, but was under the exclusive jurisdiction 
of the United States. United States v. Texas, 162 U. S. (1895), 
1, 90.

. At a later date, January 18, 1897 (29 Stat. 490), Congress 
passed an act whereby grants of lands in Greer County could 
be obtained under the homestead law of the United States as, 
modified by that act. Under that legislation Sweet, on Oc-
tober 13, 1898, obtained a patent from the United States and 
holds title under it.

The original scheme for the upbuilding of Mangum as out-
lined in the deed and agreement of 1890 failed and was wholly 
abandoned by the parties to those instruments, and the pres-
ent suit was brought by Sweet and wife for the cancellation 
of the deed made to Bogard, and for a decree removing the 
cloud created by it upon the title to the property in question. 
The plaintiffs having died, after the institution of the suit, 
there was a revivor of the suit in the name of their children and 
heirs. Notwithstanding some of the parties to the original 
scheme defended the suit, a decree was rendered in accordance 
with the prayer of the plaintiffs, and that decree was affirmed
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by the Supreme Court of the Territory of Oklahoma. 17 
Oklahoma, 40.

Neither argument nor citation of authorities is necessary 
to establish the correctness of the decree below, and it is

Affirmed.

LANG v. NEW JERSEY.

ERROR TO THE COURT OF ERRORS AND APPEALS OF THE STATE 
OF NEW JERSEY.

No. 649. Argued April 6,1908.—Decided April 27, 1908.

It is within the power of the State to divide accused persons into two classes, 
those who are, and those who may be, accused, and, if there is no dis-
crimination within the classes, a person in one of the classes is not denied 
the equal protection of the laws because he does not have the same right 
of challenge of a grand juror as persons in the other class.

As construed by the highest court of that State, the statute of New Jersey 
providing that challenges to grand jurors cannot be made after the juror 
has been sworn does not deprive a person accused after the grand jury 
has been impanelled and sworn of the equal protection of the law because 
one accused prior thereto would have the right of challenge.

68 Atl. Rep. 210, affirmed.

The  facts are stated in the opinion.

Mr. Alan H. Strong for plaintiff in error:
To challenge a grand juror for any ground of disqualifica-

tion is the right at common law of any one who is under prosecu-
tion for any crime whatever. 2 Hawkins P. C., c. 25, § 16; 
1 Bishop Crim. Pro. (3d ed.), § 676; 4 Crim. Law Magazine 
(March, 1883), 171 &c.

If any one of the jurors of the grand jury which finds an 
indictment is disqualified, he vitiates the whole, though all 
the other jurors should be unexceptionable. 2 Hawkins, P. C., 
c- 25, §28; 1 Bishop Crim. Pro., §749, §3884 (3d ed.); 1 
Chitty Crim. Law, 307; State v. Rockafellow, 1 Halstead, 332;
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State v. Hoffman, 42 Vroom, 285; Crowley v. United States, 
194 U. S. 461; United States v. Gale, 109 U. S. 65.

Equal protection of the laws requires that no person shall 
be indicted without having had an opportunity to challenge 
members of the grand jury who are disqualified. Gulf &c. 
R. R. v. Ellis, 165 U. S. 150; Connolly v. Union Sewer Pipe 
Co., 184 U. S. 540, 560; Ohio ex rel. Lloyd v. Dollison, 194 
U. S. 445, 447; 1 Bishop Crim. Pro. (3d ed.), §§877-879; 
United States v. Gale, 109 U. S. 65, 67; Carter v. Texas, 177 
U. S. 442, 447.

The construction of the law in question, as expounded by 
the Court of Errors and Appeals, imposes upon this defendant 
a constructive waiver of this feature of the protection of the 
laws, in advance of the exigency which renders the protection 
desirable. But it is not in the power of the State to do this. 
Yick Wo v. Hopkins, 118 U. S. 356; Rogers v. Alabama, 192 
U. S. 226; Crowley n . United States, 194 U. S. 461, 474; Boyd v. 
United States, 116 U. S. 616, 635; Carter v. Texas, 177 U. S. 
442; State v. Rockajellow, 1 Halstead, 343; Gibbs v. State, 16 
Vroom, 379; State v. Hoffman, 42 Vroom, 285.

Mr. George Berdine for defendant in error:
The statute of New Jersey herein in question does not de-

prive the defendant of any fundamental or all-important 
right. See Brown v. State, 33 Vroom, 666; Gibbs v. State, 16 
Vroom, 382; State v. Hoffman, 42 Vroom, 285.

The forty-seventh section of the jury act does not in the 
case sub judice violate the Fourteenth Amendment. A state 
law is not within the amendment if it does not infringe “ fun-
damental and all-important rights,” or if it be based on “mu-
nicipal considerations ” alone, if the class upon whom the law 
operates is not made by an arbitrary and unreasonable classi-
fication. First, the right to principal challenge is not a fun-
damental and all-important right. Hayes v. Missouri, 120 
U. S. 68; Proff. Jury Trial, § 106; 12 Ency. Pl. & Prac., 475; 
1 Bishop Crim. Pr., 941; Howard v. Kentucky, 200 U. S. 173.
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Second, the statute is based on a municipal consideration” 
alone. Lewis v. Missouri, 101 U. S. 22; McQuellin v. State, 
8 S. & M. 587, 597; Kane v. State, 86 Mississippi, 505. Third, 
if there be a class favored by the statute, it is not an arbi-
trarily made class. Bachtel v. Wilson, 204 U. S. 41; Lewis v. 
Missouri, 101 U. S. 22; Brown v. State, 175 U. S. 175; West v. 
Louisiana, 194 U. S. 263.

Mr . Jus tic e  Mc Kenna  delivered the opinion of the court.

Plaintiff in error was convicted in the Court of Oyer and 
Terminer of Middlesex County, N. J., of the crime of murder. 
His conviction was successively affirmed by the Supreme 
Court of the State and the Court of Errors and Appeals. 68 
Atl. Rep. 210. He attacks the judgment on the ground that 
he has been deprived of the equal protection of the laws, in 
violation of the Fourteenth Amendment of the Constitution 
of the United States, in that his motion to quash the indict-
ment was denied, a plea in abatement overruled, and that he 
was required to answer the indictment.

The crime for which plaintiff in error was indicted was com-
mitted after the grand jury was impanelled, and two of its 
members were over the age of sixty-five years. The object 
of his motion and plea was to avail himself of the limitation 
of age of grand jurors prescribed by the statutes of the State 
and avoid that part of the section which provides that the 
exception on that ground must be taken before the jury is 
sworn.1

1 That every person summoned as a grand juror in any court of this State, 
and every petit juror returned for the trial of any action or suit of a civil 
or criminal nature, shall be a citizen of this State and resident within the 
county from which he shall be taken, and above the age of twenty-one and 
under the age of sixty-five years; and if any person, who is not so qualified, 
shall be summoned as a grand juror, or as a juror on the trial of any such 
action in any of the courts of this State, or if any person shall be summoned 
as a petit juror at any stated term of any court of this State, who has served 
as such at any of the three stated terms next preceding that to which he 
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This provision, plaintiff in error contends, as applied by 
the courts of the State, separates criminal defendants into 
classes, to wit, those who are accused before the finding of the 
indictment and those who are accused afterwards, giving to 
the first a privilege of challenge which is denied to the second. 
And, it is contended, that there is no substantial reason for 
the classification, and, therefore, the provision of the Four-
teenth Amendment, which secures to all persons the equal 
protection of the laws, is violated.

The Court of Errors and Appeals met this contention by 
denying that the statute made the classification asserted. 
The court observed that the contention rested “ fundamentally 
upon the proposition that the right to have the grand jury 
discharged upon the statutory grounds stated in section 6 of 
the jury act is for the benefit or protection of a particular class 
of persons,” whom, the court said, “to avoid constant para-
phase,” it would “call putative criminals.” And “putative 
criminals,” the court defined, to be all who actually com-
mitted crime before the grand jury had been sworn, or who 
were charged or suspected, or, being wholly innocent, were 
ignorant of the fact that they were suspected, as well as those 
who were charged with the crime during the sitting of the 
grand jury. But to none of these, the court said, was the pro-
tection of the statute addressed; that its purpose was the 
“furtherance of the due and efficient administration of jus-
tice for the protection of those against whom crimes might be 
committed as well as those who might be charged with the 
commission of such crimes.” The object sought to be at-
tained, it was further said, by the disabilities expressed in 
the statute, “was to secure an efficient and representative

may be summoned, it shall be good cause of challenge to any such juror, 
who shall be discharged upon such challenge being verified according to 
law, or on his own oath or affirmation in support thereof; provided, that no 
exception to any such juror on account of his citizenship or age, or any 
other legal disability, shall be allowed after he has been sworn or affirme . 
Act of April 21, 1876, P. L. 360; 2 General Statutes of New Jersey, 1896, p. 
1853, § 47.
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body of citizens to take part in the due administration of the 
law for the benefit of all who were entitled to its protection, 
and not specially or even primarily for the benefit of those 
charged with its violation.”

This we accept as the proper construction of the statute, 
and see no unconstitutional discrimination in it. It is to the 
effect that certain qualifications have been deemed advisable 
in order to make the grand jury a more efficient instrument 
of justice—qualifications which have no relation to any par-
ticular defendant or class of defendants. And the practical is 
regarded. Objection may be taken before a jury is sworn, 
but not afterwards, and the statute uses for its purpose the 
Prosecutor of Pleas, those who stand accused of crime and 
even, the court says, an amicus curioe. A grand jury thus se-
cured will have all the statutory qualifications in most cases 
for all defendants; and besides the discrimination is very un-
substantial, as was pointed out in Gibbs et al. v. State, 16 Vroom, 
382.

Counsel has not been able to point out what prejudice re-
sults to defendants from the enforcement of the statute. He 
urges a verbal discrimination, and invokes the Fourteenth 
Amendment against it. The statute, he in effect says, fixes 
the limit of service at twenty-one and sixty-five years, and 
confesses the latter is “somewhat early,” but seeks to sustain 
his contention as follows: “And though it may not be possible 
in any case to show that the fact of the juror being above the 
lawful age has worked injustice to the defendant, he is not 
required to show it. It is enough that a statute has been 
transgressed which was enacted, in some measure at least, 
for his benefit. The due observance of that statute is part of 
the protection of the laws, to which, equally with all others 
in like circumstances, he is entitled under the guaranty of the 
Fourteenth Amendment.”

But this proceeds upon a misconception of the purpose of 
the statute, as was pointed out by the Court of Errors and 
Appeals, and of the power of the State.
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Let it be granted, in deference to the argument of counsel, 
that the statute makes two classes—those who are accused of 
crime and those that may be accused—there is certainly no 
discrimination within the classes, and the only question can 
be whether, in view of the purpose of the statute, is the classi-
fication justified? In other words, whether the persons con-
stituting the classes are in different relations to the purpose of 
the law. That they are we think is obvious; and, as we have 
said, the law neither offers or withholds substantial rights. 
It constitutes one of its instrumentalities of persons having 
certain qualifications which cannot affect essentially the charge 
against or the defense of any defendant. It is the conception 
of the State that a grand jury so constituted would be more 
efficient in the administration of justice than one not so con-
stituted, but that there would be counteracting disadvantages 
if the right of challenge should be extended beyond the date 
of the empanelment of the jury. We think it is competent 
for the State to have so provided.

It will be observed that the provision of the statute is that 
no exception to a juror “on account of his citizenship or age 
or any other legal disability [italics ours] shall be allowed after 
he has been sworn.” It is hence contended that “the prin-
ciple of the decision” under review is not limited to the “stat-
utory disqualifications.” The court said, however, “whether 
the words of the statute, ‘any other disability,’ include the 
common law grounds of prejudice, malice and the like, and, 
if so, what would be the rights, and remedies of an indicted 
person who had had no opportunity to challenge a given juror 
upon these personal grounds is not involved in the facts of 
the present case or in the line of reasoning upon which, in our 
judgment, its decision should be placed.” In connection with 
this comment see Lee v. State of New Jersey, 207 U. S. 67.

Judgment affirmed.
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CENTRAL RAILROAD COMPANY OF NEW JERSEY v. 
JERSEY CITY.

ERROR TO THE COURT OF ERRORS AND APPEALS OF THE STATE 
OF NEW JERSEY.

No. 203. Argued April 15, 16, 1908.—Decided April 27, 1908.

“Jurisdiction” as generally used in compacts between States has a more 
limited sense than “sovereignty.”

Under the agreement of 1833 between the States of New York and New 
Jersey, 4 Stats. 708, while exclusive jurisdiction is given to New York 
over the waters of the Hudson River west of the boundary line fixed by 
the agreement, the land under such waters remained subject to the 
sovereignty of New Jersey and the jurisdiction given to New York over 
the waters does not exclude the sovereign power of New Jersey to tax 
such land,—nor does an exercise of that power deprive the owner of the 
land of his property without due process of law.

This court in construing a compact between States will hesitate to reach a 
conclusion different from that reached by the highest courts of both States. 

43 Vroom, 311, affirmed.

The  facts are stated in the opinion. >

Mr. Frank Bergen and Mr. William D. Edwards, with whom 
Mr. George Holmes was on the brief, for plaintiff in error:

Prior to the execution of the compact New Jersey did not 
have jurisdiction for any purpose over the land under the 
waters of Hudson River and New York Bay and has no juris-
diction now below low-water mark of the river and bay or 
over the property of the plaintiff in error except that conferred 
by the compact. Cor field v. Coryell, 4 Wash. C. C. R. 371, 
cited and approved in State v. Davis, 25 N. J. Law, 387; Hand-
ly's Lessee v. Anthony, 5 Wheat. 374; Shively v. Bowlby, 152 
U- S. 1, 13; Martin v. Waddell, 16 Pet. 345; Henderson Bridge 
Co. v. Henderson City, 173 U. S. 592.

By the compact exclusive jurisdiction was granted or con-
ceded to New York over the land of the plaintiff in error, sub-
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ject only to the right of New Jersey to regulate fisheries in 
the waters covering the same, provided navigation be not ob-
structed. It is admitted that if any docks, wharves or im-
provements had been made on the property they would be 
subject to taxation by New Jersey and (in this instance) as 
part of the upland. There are, however, no improvements 
on the property. State v. Babcock, 1 Vroom, 29; Kiernan n . The 
Norma, 32 Fed. Rep. 411; Ferguson v. Ross, 126 N. Y. 459.

Authority to regulate fisheries in the waters covering the 
property of the plaintiff in error does not involve the power 
to tax it.

The word “jurisdiction” is used in the compact in its broad 
common sense; that is, the power to govern—to exercise 
executive, legislative and judicial authority. We think the 
word was not used for the limited purpose of conferring merely 
judicial authority or the right to exercise partial or indefinite 
police power. The term “exclusive jurisdiction” is repeatedly 
used, and whenever qualified the exceptions are specified as 
definitely as possible. United States v. Cornell, 2 Mason, 60, 
64, 91; Loughborough v. Blake, 5 Wheat. 317.

Taxation cannot be imposed except by authority of a gov-
ernment having jurisdiction over the property assessed broad 
enough to include the power to tax. Louisville & Jefferson-
ville Ferry Co. v. Kentucky, 188 U. S. 385, 396; Union Tran-
sit Co. v. Kentucky, 199 U. S. 194; D., L. & W. R- R- Co. 
Pennsylvania, 198 U. S. 341; Ops. Mass. Justices, 1 Mete. 
580; United States v. Ames, 1 Woodbridge & Minot, 76, 80; 
Mitchell v. Tibbets, 17 Pick. 298, and United States v. Rice, 
4 Wheat. 246.

New Jersey does not possess the power to tax the property 
of the plaintiff in error. That State has no jurisdiction below 
the low-water mark on its shore over Hudson River and New 
York Bay south of Spuyten Duyvil creek except over wharves, 
docks and improvements made and to be made thereon and 
over vessels aground thereon or fastened to any dock or whar 
and the right to regulate fisheries; but even this measure o



CENTRAL R. R. CO. v. JERSEY CITY. 475

209 U. S. Argument for Defendants in Error.

jurisdiction is diminished by the provision that such vessels 
shall be subject to the quarantine or health laws and laws in 
relation to passengers of the State of New York, and the 
right to regulate fisheries cannot be exercised so as to hinder 
or obstruct navigation.

Mr. Warren Dixon for defendants in error:
It is the settled law of the State of New Jersey that lands 

under water within the state limits originally belonged to 
the State, and that title by holders other than the State is 
acquired from the State. The title to lands under water 
within the present limits of the State were vested in the King 
of Great Britain at and before the Revolution of 1776, and 
became vested by the law of nations and by the right of con-
quest in the people of the then Colony and now State of New 
Jersey by the War of Independence. Martin v. Waddell, 17 
Peters, 367; Arnold v. Munday, 1 Halstead, 1; Stevens v. Rail-
road Co., 5 Vroom, 540; McCready v. Virginia, 94 U. S. 391.

The State of New Jersey was seized in fee simple absolute 
in the soil covered by the waters of the Hudson River; and the 
said lands, being within the boundaries of the said State, were 
subject only to the paramount easement of navigation and to 
the power of regulating such easement possessed by the Uni-
ted States.

The State of New Jersey has always claimed ownership of 
the lands under water out to the middle of the Hudson River 
and the Bay of New York.

By the law of nations where an arm of the sea or a river is 
the boundary between two nations or states, if the original 
nght of jurisdiction is in neither, in the absence of any con-
vention respecting it, each holds to the middle of the stream. 
Angell on Tide-waters, p. 7; Vattel, B. 1, c. 22, § 266; Marten, 
B. 4, c. 3, 4, 5.

Article 4 of the compact between the States of New York 
and New Jersey, as construed by the courts, gives to New York 
merely the power of executing its quarantine law and laws re-
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lating to passengers as to vessels passing over the waters of 
the Hudson River, and by necessary implication reserves to 
New Jersey every other political or governmental jurisdiction 
and dominion, and all prerogative, proprietary, and sovereign 
rights in and over the waters of the Hudson River and the 
lands lying thereunder and with the boundary fixed by the 
agreement. People v. Central R. R. Co. of N. J., 42 N. Y. 283. 

The action of the State of New Jersey in respect to its lands 
lying under its navigable waters within its boundaries, through 
various statutes passed by the legislature, constitutes a con-
tinued exercise and assertion of its ownership. (See "An 
act for preserving oysters in the Province of New Jersey,” 
passed in the fifth year of George I, Nevill’s Laws, p. 86; 
“An act for the preservation of oysters,” passed January 26, 
1789; “An act for the preservation of clams and oysters,” 
passed June 9, 1820, p. 758; act of April 14, 1846, Rev. of 
1847, p. 492, Rev. of 1877, p. 138; the wharf act, passed 
March 18, 1851, Rev. of 1877, p. 1240; the various riparian 
statutes, Gen. Stat. p. 2785.)

Lands under water formerly belonging to the State and 
granted by the State to property owners are subject to tax-
ation. Morris Canal Co. v. Jersey City, 6 Vroom, 178; State 
v. Pratt, 4 Zab. 108; State v. Sippl, 1 Dutcher, 530; and see 
also 14 Vroom, 121; 17 Vroom, 341.

Mr . Just ice  Holm es  delivered the opinion of the court.

This is a writ of error prosecuted to review a judgment sus-
taining taxes levied by Jersey City upon lands of the plaintiff 
in error lying between the middle of New York Bay and its low 
water line on the New Jersey shore. It is argued that this land, 
although it belonged to New Jersey until conveyed, is not within 
its jurisdiction, and cannot be taxed under the authority of that 
State. The Supreme Court upheld the tax, 41 Vroom, 81, an 
its judgment was affirmed by the Court of Errors and Appea s 
for the reasons given by the Supreme Court. 43 Vroom, 31
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The plaintiff in error contended that, as New Jersey had not 
the right to tax, the attempt was to deprive the prosecutor of 
its property contrary to the Fourteenth Amendment, and 
brought the case here.

The decision depends upon the construction of an agreement 
made between New Jersey and New York for the purpose of 
settling the territorial limits and jurisdiction of the two States, 
which previously had been the subject of dispute. This agree-
ment was made by commissioners appointed for the purpose, 
was confirmed by New York on February 5, 1834, Laws of 
1834, ch. 8, p. 8, and by New Jersey on February 26, 1834, 
Laws of 1834, p. 118, and was approved by Congress by act of 
June 28,1834, c. 126. 4 Stat. 708. By Article I, the boundary 
line between the two States from a point above the land in dis-
pute is to be the middle of the Hudson River, of the Bay of 
New York, of the water between Staten Island and New-Jersey, 
etc., “ except as hereinafter otherwise particularly mentioned.” 
By Article II, New York retains its present jurisdiction over 
Bedlow’s and Ellis Islands, and exclusive jurisdiction over 
certain other islands in the waters mentioned. By Article III, 
New York is to have “ exclusive jurisdiction of and over all 
the waters of the Bay of New York, and of and over all the wa-
ters of the Hudson River lying west of Manhattan Island and 
to the south” of the above mentioned point, “and of and over 
the land covered by the said waters to the low water mark on 
the westerly or New Jersey side thereof, subject to the follow-
ing rights of property and jurisdiction of the State of New Jer-
sey, that is to say: 1. The State of New Jersey shall have the 
exclusive right of property in and to the land under water 
lying west of the middle of the Bay of New York and west of 
the middle of that part of the Hudson River which lies between 
Manhattan Island and New Jersey.” 2. New Jersey is to have 
exclusive jurisdiction over wharves, docks and improvements 
made or to be made on its shore and over vessels aground or 
fastened there, subject to the quarantine and passenger laws 
of New York. 3. New Jersey is to have the exclusive right of 
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regulating the fisheries on the west of the middle of said waters, 
providing that navigation be not obstructed or hindered.

The other articles need but brief mention. Article IV gives 
New York “exclusive jurisdiction” over the waters of the Kill 
van Kull “in respect to such quarantine laws and laws relating 
to passengers &c. and for executing the same,” and over 
certain other waters. Article V gives New Jersey exclusive 
jurisdiction over certain other waters subject to New York’s 
exclusive property and exclusive jurisdiction over wharves, 
docks and improvements within certain limits, and exclusive 
right of regulating the fisheries on its side, as above in the case 
of New Jersey. Articles VI and VII provide for the service of 
criminal and civil process of each State on the waters within 
the exclusive jurisdiction of the other. Article VIII and last 
calls for the confirmation of the agreement by the two States 
and approval by the Congress of the United States.

Thus the land which has been taxed is on the New Jersey 
side of the boundary line but under the “exclusive jurisdiction” 
of New York, subject to the exclusive right of property in New 
Jersey and the limited jurisdiction and authority conferred by 
the paragraphs summed up. The question is which of these 
provisions governs the right to tax. It appears to us plain 
on the face of the agreement that the dominant fact is the estab-
lishment of the boundary line. The boundary line is the line 
of sovereignty, and the establishment of it is not satisfied but 
is contradicted by the suggestion that the agreement simply 
gives the ownership of the land under water on the New Jersey 
side to that State as a private owner of land lying within the 
State of New York. On the contrary, the provision as to ex-
clusive right of property in the compact between States is to 
be taken primarily to refer to ultimate sovereign rights, in 
pursuance of the settlement of the territorial limits, which was 
declared to be one purpose of the agreement, and is not to. be 
confined to the assertion and recognition of a private claim, 
which, for all that appears, may have been inconsistent with 
titles already accrued and which would lose significance t e
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moment that New Jersey sold the land. We repeat that bound-
ary means sovereignty, since in modern times sovereignty is 
mainly territorial, unless a different meaning clearly appears.

It is said that a different meaning does appear in the Article 
(III) that gives New York exclusive jurisdiction over this land 
as well as the water above it. But we agree with the state 
courts that have been called on to construe that part of the 
agreement that the purpose was to promote the interests of 
commerce and navigation, not to take back the sovereignty 
that otherwise was the consequence of Article I. This is the 
view of the New York as well as of the New Jersey Court of 
Errors and Appeals, and it would be a strange result if this 
court should be driven to a different conclusion from that 
reached by both the parties concerned. Ferguson v. Ross, 126 
N. Y. 459, 463; People v. Central R. R. Co., 42 N. Y. 283. This 
opinion is confirmed by the judgment delivered by one of the 
commissioners in State v. Babcock, 1 Vroom, 29. Again, as was 
pointed out by the state court, the often expressed purpose of 
the appointment of the commissioner and of the agreement to 
settle the territorial limits and jurisdiction must mean by 
territorial limits sovereignty, and by jurisdiction something 
less. It is suggested that jurisdiction is used in a broader sense 
in the second article, and that may be true so far as concerns 
Bedlow’s and Ellis Islands. But the provision there is that 
New York shall retain its “present” jurisdiction over them, 
and would seem on its face simply to be intended to preserve 
the status quo ante, whatever it may be.

Throughout nearly all the articles of the agreement, other 
than those in controversy, the word jurisdiction obviously is 
used in a more limited sense. The word has occurred in other 
cases where a river was a boundary, and in the Virginia Com-
pact was held to mean, primarily at least, Jurisdictio, authority 
to apply the law to the acts of men. Wedding v. Meyler, 192 
U. S. 573, 584. Whether in the case at bar some power of 
police regulation also was conferred upon New York, as held in 
Ferguson v. Ross, need not be decided now. That New Jersey 
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retained the sovereignty, however, seems to be assumed in 
Article III (2), giving her exclusive jurisdiction over wharves, 
docks and improvements, made and “to be made,” on the 
shore. This does not grant the right to make such improve-
ments, but assumes it to exist. But the right would need the 
permission of New York, except on the hypothesis that New 
Jersey had sovereign power over the place.

The conclusion reached has the very powerful sanction of 
the conduct of the parties and of the existing condition of 
things. See Moore v. McGuire, 205 U. S. 214, 220. The deci-
sions of the courts have been referred to. It was admitted at 
the bar that the record of transfers of such lands was kept in 
New Jersey, not in New York. New York never has attempted 
to tax the land, while New Jersey has levied more or less similar 
taxes for many years without dispute. See, e. g. State v. Col-
lector of Jersey City, 4 Zabr. 108, 120; State v. Jersey City, 1 
Dutcher, 530; State v. Jersey City, 6 Vroom, 178; >8. C., 7 Vroom, 
471. New Jersey, not New York, regulates the improvements 
on the shore. Act of March 18, 1851, P. L. 1851, p. 335; Rev. 
1877, p. 1240; Act of April 11,1864, P. L. 1864, p. 681; March 31, 
1869, P. L. 1869, p. 1017; 3 Gen. Stat. 2784, 2786; New York, 
Lake Erie & Western R. R. Co. v. Hughes, 46 N. J. 67. Without 
going into all the details that have been mentioned in the care-
ful and satisfactory discussion of the question in the state courts 
we are of opinion that the land in question is subject to the 
sovereignty of the State of New Jersey, and that the exclusive 
jurisdiction given to the State of New York does not exclude 
the right of the sovereign power to tax.

Judgment affirmed.



SCULLY v. BIRD. 481

209 U. S. Argument for Appellants.

SCULLY v. BIRD.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE EASTERN DISTRICT OF MICHIGAN.

No. 353. Submitted April 20, 1908.—Decided May 4, 1908.

This court will not assume an inconsistency to exist between the opinion of 
the Circuit Court and its certificate.

On certificate that the bill was dismissed solely because the suit was against 
the State within the meaning of the Eleventh Amendment and therefore 
not within the jurisdiction of the Federal court as such, this court cannot 
determine whether the bill should have been dismissed because not pre-
senting a case for equitable relief.

A suit by a citizen of another State to restrain a state officer from improperly 
enforcing a state statute, where no criminal prosecution has been com-
menced, held, in this case, not to be an action against the State within the 
meaning of the Eleventh Amendment.

The  facts are stated in the opinion.

Mr. E. T. Fenwick, for appellants:
The prohibition of the Eleventh Amendment does not apply 

where a suit is brought against defendants who, claiming to 
act as officers of the State, and under color of a statute which 
is valid and constitutional, but wrongfully administered by 
them, commit, or threaten to commit, acts of wrong or injury 
to the rights and property of the plaintiff, or make such ad-
ministration of the statute an illegal burden and exaction upon 
the plaintiff. Bates Fed. Eq. Pro. (1901 ed.), § 560, Subd. 4; 
Reagan v. Farmers' Loan & Trust Co., 154 U. S. 388.

Nor where an individual is sued in tort for some act injurious 
to another in regard to person or property, to which his defense 
is that he has acted under the orders of the government. In 
this class of cases, the defendant is not sued as, or because he 
is, the officer of the government, but as an individual, and the 
court is not ousted of jurisdiction because he asserts authority 
as such officer. To make out his defense, he must show that 

vol . ccix—31 
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his authority in law was sufficient to protect him. Cunningham 
v. Macon & Brunswick R. Co., 109 U. S. 451.

The State is a political corporate body, can act only through 
its agents, and can command only by laws. It is necessary, 
therefore, for a defendant who seeks to substitute the State in 
his place, to produce a law of the State which constitutes his 
commission as its agent, and a warrant for his act. Bates, 
§ 560, Subd. 8; Poindexter v. Greenhow, 114 U. S. 288.

Whenever a citizen of a State can go into the courts of a State 
to defend his property against the illegal acts of its officers, a 
citizen of another State may invoke the jurisdiction of the 
Federal courts to maintain a like defense. Bates, § 560, Subd. 
9; Reagan v. Farmers’ Loan & Trust Co., 154 U. S. 391.

The suit at bar might have been maintained in the state 
courts of Michigan against said defendant. Pratt Food Co. v. 
Bird, 148 Michigan, 631.

The statutes of Michigan confer no authority upon the de-
fendant to do the acts of which complaint is made against him 
in this case. Comp. Laws Michigan, § 4978.

The suit at bar should not have been dismissed under § 5 of 
the act of 1875. U. S. Comp. Stat., § 639; Farmington v. Pills-
bury, 114 U. S. 138; Williams v. Mattawa, 104 U. S. 212; Mat-
tocks v. Baker, 2 Fed. Rep. 457.

The question whether the suit at bar is, in legal effect, a 
suit against the State is one on the merits of the case, and it 
was error for the trial court to hold that it was a question of 
jurisdiction, and to dismiss the bill on that account for want of 
jurisdiction. ZZZ. Cent. R. R. Co. v. Adams, 180 U. S. 28.

Mr. John E. Bird, Attorney General of the State of Michigan, 
and Mr. George S. Law, for appellee:

A decree denying the temporary injunction and dismissing 
the bill of complaint, was the only decree that could have been 
rendered by the Circuit Court. Arbuckle v. Blackbum, 113 Fed. 

Rep. 616; 8. C., 191 U.S. 405.
Pratt Food Co. v. Bird, 148 Michigan, 641, relied upon by 
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complainants, is rather an authority for the contention of de-
fendant. It gives complainants ample remedy by proceedings 
in the state courts. Freeney v. First National Bank, 16 Fed. 
Rep. 433.

Whether or not this proceeding is a suit against the State, 
the decision of the Circuit Court was correct. Penna. Ry. Co. 
v. Wabash Ry. Co., 157 U. S. 225; Moffatt v. Smith, 101 Fed. 
Rep. 771; 3 Cyc. 221, and cases cited.

The Circuit Court had the right at any stage of the proceed-
ings, and upon its own motion, to dismiss the bill for want of 
jurisdiction. 11 Cyc., p. 701, and cases cited; Heriot v. Davis, 
Fed. Cases, No. 6,404 (2 Woodb. & M. 229).

Mr . Just ice  Mc Kenna  delivered the opinion of the court.

This is an appeal directly from the Circuit Court from a de-
cree dismissing the bill of appellants for want of jurisdiction.

The bill sought an injunction against certain acts of the ap-
pellee, who is the dairy and food commissioner of the State of 
Michigan, and who, it is alleged, under cover of his office is 
injuriously affecting the reputation and sale of certain products 
manufactured by appellants. The acts complained of will be 
detailed more fully hereafter. It is enough to say preliminarily 
that appellants alleged in their bill that their business is the 
manufacturing, refining and selling of various food products, 
and more particularly the manufacturing, blending and selling 
of syrups used for food products; that their principal place of 
business is in Chicago, and that their business is “commonly 
recognized and known as an honorable and legitimate commer-
cial industry and a legal and necessary adjunct to organized 
society;” and that they have large quantities of their products 
in Michigan “which prior to the acts complained of, found a 
ready sale in that State, which sales resulted in fair and con-
tinuous profit” to them.

The court dismissed the bill, and recites in its certificate that 
the decree “was made and entered by the court on its own mo-
tion and without notice to any of the parties to this suit or
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their attorneys, except that the question of jurisdiction was 
argued on the motion for preliminary injunction, it appearing 
to the court from the face of the bill that this suit is, in effect, 
a suit against the State of Michigan within the meaning of the 
Eleventh Amendment to the Constitution of the United States, 
and that, therefore, this suit does not really and substantially 
involve a dispute or controversy properly within the jurisdic-
tion of a Federal court.”

The court expressed its reason for its action in an opinion as 
follows:

“Upon examination of the authorities cited upon the argu-
ments had in this cause upon the matters above related, it is 
clear that the case of Arbuckle n . Blackburn, Dairy and Food 
Commissioner of Ohio, 113 Fed. Rep. 616 (C. C. A.), is conclusive 
against the jurisdiction of a court of equity over the matters 
set forth in the bill. It is argued in behalf of complainants that 
the case at bar is differentiated from that decision of the Court 
of Appeals in the case just cited. It is not perceived that there 
is any substantial difference in the facts of the two cases which 
would exclude the application of Arbuckle v. Blackbum. That 
case is conclusive that this court has no jurisdiction to enter-
tain a suit of this nature, and the only order which can be made 
in this case, notwithstanding the entry of the order pro confesso, 
is one for a dismissal of the bill for want of jurisdiction.”

Arbuckle v. Blackbum was appealed to this, court, but the 
appeal was dismissed, on the ground that the jurisdiction of 
the Circuit Court was “ ‘ dependent entirely upon the opposite 
parties to the suit or controversy being . . . citizens of 
different States,’ and the decree of the Circuit Court of Appeals 
was final.” The questions passed on by the latter court were 
not considered or decided. 191U. S. 405.

The Attorney General of the State, who appears as counsel 
for the appellee, does not contend that this is a suit against the 
State. He says: “Counsel for defendant did not claim in the 
Circuit Court, and do not now claim, that this proceeding is a 
suit against the State. It is our contention that under the de 
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cision of the Circuit Court of Appeals in the case of Arbuckle v. 
Blackburn, supra, a Federal court of equity has no jurisdiction 
of the subject-matter of the bill of complaint, viz., that it has 
no jurisdiction to restrain the dairy and food commissioner of 
a State from issuing bulletins or circulars claiming that an arti-
cle of food is in violation of the criminal laws of a State.”

And it is urged that such was the reason given by the court 
in its opinion and order dismissing the bill, and that as the de-
cision of the court was right it should not be reversed, because 
the reason given for it in the certificate was not the correct 
reason. But we cannot assume that there is inconsistency be-
tween the opinion and order of the court and its certificate. 
We, therefore, accept the latter as expressing the ground of 
the court’s action. We would have no jurisdiction on this 
appeal unless the jurisdiction of the Circuit Court was in ques-
tion as a Federal court; and whether the bill presented a case 
for equitable relief does not present a question of the jurisdic-
tion of the court as a court of the United States. Blythe v. 
Hinckley, 173 U. S. 501; Illinois Central R. R. Co. v. Adams, 
180 U. S. 28, 35. Indeed, it is urged by appellant that whether 
a suit is one against a State is not a question of jurisdiction, 
but a question on the merits, and Illinois Central R. R. Co. v. 
Adams, supra, is cited.

That suit was brought by the railroad company against 
Adams, who was a revenue agent of the State of Mississippi, and 
the railroad commission of the State, to enjoin the latter from 
certifying an assessment for taxes on a railroad in which the 
Illinois Central had an interest and to enjoin the revenue agent 
from beginning any suit or advising any of the municipalities 
along the line of the road to bring suit for the recovery of such 
taxes. The bill was dismissed for want of jurisdiction and the 
case was appealed to this court. One of the grounds for'the 
dismissal was, as certified, “that there was no jurisdiction in 
this matter because the bill was a suit against the State of 
Mississippi and in violation of the Eleventh Amendment to 
the Constitution of the United States.” We said, by Mr. Jus-
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tice Brown, that such a question is “ one which we think be-
longs to the merits rather than to the jurisdiction.” And 
further: “ If it were a suit directly against the State by name, 
it would be so palpably in violation of that Amendment that 
the court would probably be justified in dismissing it upon 
motion; but the suit is not against the State, but against Adams 
individually, and if the requisite diversity of citizenship exist, 
or if the case arise under the Constitution or laws of the United 
States, the question whether he is so identified with the State 
that he is exempt from prosecution, on account of the matters 
set up in the particular bill, are more properly the subject of 
demurrer or plea than of motion to dismiss. This seems to 
have been the opinion of Chief Justice Marshall in Osborn v. 
Bank of the United States, 9 Wheat. 738, 858, wherein he makes 
the following observation: ‘The State not being a party on the 
record, and the court having jurisdiction over those who are 
parties on the record, the true question is not one of jurisdiction, 
but whether, in the exercise of its jurisdiction, the court ought 
to make a decree against the defendant; whether they are to 
be considered as having a real interest, or as being only nominal 
parties.’ ” Again, 180 U. S. 38: “But where the suit is against 
an individual by name, and he desires to plead an exemption by 
reason of his representative character, he does not raise a ques-
tion of jurisdiction in its proper sense. . . . But whether 
this is a question of jurisdiction or not, we think it should be 
raised either by demurrer to the bill or by other pleadings in the 
regular progress of the cause. Motions are generally appropriate 
only in the absence of remedies by regular pleadings and cannot 
be made available to settle important questions of law.” Cases 
were cited, and it was further observed that in Fitt$ v. McGhee, 
172 U. S. 516, the question whether the officers proceeded 
against “ were representatives of the State was disposed of upon 
answers filed.”

The suit at bar has not the “ palpable ” evidence of being a 
suit against the State by being against the State by name. 
Do the allegations of the bill make it such?
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The suit is brought against appellee, described as a citizen 
of Michigan, by appellants, described as citizens of Illinois. 
It is true it is alleged that appellee is the state dairy and food 
commissioner of Michigan, and that by an act of the general 
assembly of the State, passed the second of June, 1893, the 
office of dairy and food commissioner was created, and that it 
was by such act and amendatory acts made the duty of appel-
lee as commissioner “to attend to the enforcement of all the 
laws of the State of Michigan against the unlawful labeling, 
fraud, adulteration or impurity of foods, sold, offered for sale, 
exposed for sale or had in possession with intent to sell in the 
State of Michigan,” and that it is the duty of the commissioner 
is clearly set forth in the acts.

It is alleged that it is his duty to prosecute violators of the 
act. That it came to the notice of the appellants that the ap-
pellee questioned the legality of some of the food products 
manufactured by them and sold in Michigan, and that they 
represented, through their attorney, that they were manufac-
turers of certain brands of maple and cane syrups which they 
were desirous of having properly labeled, that appellee refused 
to accept the statement of the attorney as being made in good 
faith, and stated that none of the syrups manufactured by 
appellants contained any maple syrup whatever, but were 
mixtures of inferior syrups containing substances which pro-
duced “imitation maple flavors,” and accused appellants of 
not being desirous of “ obtaining a wise and just interpretation 
of the food laws of the State of Michigan,” and refused to give 
appellants’ attorney “any information as to how a brand of 
maple syrup and cane syrup should be properly and legally 
labeled under said food laws,” and refused to consider how such 
syrups should be labeled, and insisted that he would only per-
mit appellants’ syrups “to be sold simply as 'syrup,’ without 
any qualifying words whatever to inform purchasers of the same 
of the nature of such syrups.” The bill sets forth efforts made 
by appellants to have the question of the legal labeling of their 
products decided by the Assistant Attorney General of the State, 
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and asked the latter officer to bring a test case in the courts of 
Michigan or “arbitrate the question at issue.” To which the 
Assistant Attorney General replied “ that they did not arbitrate 
matters in Michigan, but that they were ‘ fighters.’ ”

It is alleged that appellants were advised by their attorney 
that the proper course for them to pursue would be to label 
their “Westmoreland” and “Triumph” brands of syrups as 
nearly as possible in accordance with the laws of Michigan, and 
in compliance with that opinion they devised labels which de-
scribed the “Westmoreland” as a brand of pure maple syrup 
and pure rock candy syrup, and the “ Triumph ” as a “ delicious 
brand” of the same syrups; And it is alleged that both brands 
are composed of maple syrup and cane syrup, “and no other 
ingredients whatever,” and that rock candy syrup is the purest 
kind of cane syrup, and is the only cane syrup used by appel-
lants.

It is alleged that appellants have shipped into the State of 
Michigan said brands of syrups labeled and branded as aforesaid 
and that shortly after such shipment the appellee “assumed 
a hostile attitude towards all of said syrups and contended and 
persists in contending that the labeling upon said syrups does 
not comply with the laws of the State, and that he and his 
inspectors “at once commenced a systematic crusade” against 
the sale of the syrups, and appellant is informed that appellee 
contends that “the words ‘maple syrup’ should not appear on 
any of the said labels in any manner or form whatever, even 
though said syrups actually contained a representative pro-
portion of pure maple syrup.” The bill contains the following 
paragraph:

“Your orators further represent that they are informed and 
believe that the said crusade, waged against their said brands 
of syrup by the said Arthur C. Bird and his inspectors, is not 
in good faith, but that the same is actuated by malice and ill 
will on the part of said Arthur C. Bird towards your orator, 
growing out of the conference between your orators’ said at-
torney and the said Arthur C. Bird hereinbefore referred to, 
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and that the activity of said Arthur C. Bird to prevent the 
sale of said brands of syrups is caused by the malicious de-
sire on the part of Arthur C. Bird to ruin your orators’ business 
in the State of Michigan.”

It is further alleged that “the crusade against said brands 
of syrups” is conducted by appellee and his food inspectors, 
acting under his direction, by visiting all grocers, merchants 
and dealers in the syrups, and informing them that by selling 
said syrups they would subject themselves to criminal prosecu-
tion. And that it has been the custom and practice of appellees 
since the shipment of the syrups to the State to write numerous 
letters to dealers in the State, warning them that the syrups 
were illegally labeled, and directing them to return all such 
syrups to appellants, and directing such dealers to make prompt 
reply “as to what course they had pursued in relation to said 
syrups,” and what action they had taken to return the same.

It is also alleged that the food inspectors, under the direction 
of appellee, forcibly removed appellants’ brands of syrups 
from the shelves of dealers, against the consent of said dealers. 
And “that in no case, so far as your orators are informed and 
believe, was any sample taken of such syrups so taken from 
the shelves as aforesaid, nor were the said syrups sealed as 
required by the statutes of the State of Michigan, nor were 
any prosecutions ever commenced against said grocers or deal-
ers, although ample time has elapsed since the acts complained 
of as aforesaid.”

The bill sets forth the efforts of appellants to have appellee 
commence prosecution against their agents and jobbers and 
against grocers and dealers handling their syrups, so that they 
might have an opportunity of defending the legality of their 
syrups “in the proper courts of the State of Michigan, and in a 
proper manner.” These efforts, it is alleged, have failed; and 

is further alleged that in all the acts and doings of the ap-
pellee complained of he was and is acting as a private citizen 
of the State, but “ under cover of his said office of dairy and 
food commissioner.” That his powers and duties as such of-
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ficer are clearly defined in the statutes to which reference is 
made.

The intimidating effect of the acts of appellee upon the deal-
ers in the syrups is set out and the detriment resulting there-
from to appellants detailed.

It is manifest from this summary of the allegations of the 
bill that this is not a suit against the State. Cunningham v. 
M. & B. Rd. Co., 109 U. S. 446; Pratt Food Co. v. Bird, 148 
Michigan, 631. It is not a suit, as was Arbuckle v. Blackburn, 
supra, to restrain a criminal prosecution. Indeed, the bill 
alleges that a criminal prosecution was invited by appellant 
and refused by appellee, and refused, it is alleged, to serve 
the purpose of what the bill denominates a “crusade” against 
the syrups of appellants, and in dereliction of duties enjoined 
by the statutes of the State.

Decree reversed and the case remanded for further proceedings.

Mr . Just ice  Harl an  concurs in the decree.

MATTER OF ALBERT N. MOORE, AN INFANT 
PETITIONER.

PETITION FOR WRIT OF MANDAMUS.

No. 17, Original. Argued March 9, 1908.—Decided April 20, 1908.

In either case, the filing by the defendant of a petition for removal, the 
filing by the plaintiff after removal of an amended complaint or the 
giving of a stipulation for continuance, amounts to the acceptance o 
the jurisdiction of the Circuit Court.

A next friend may select one of several tribunals in which the infant s case 
shall be tried, and may elect to accept the jurisdiction of the Fe era 
court to which the case may be removed.

While consent cannot confer on a Federal court jurisdiction of a case o 
which no Federal court would have jurisdiction, either party may waive 
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the objections that the case was not brought in, or removed to, the par-
ticular Federal court provided by the statute.

Nothing in Ex parte Wisner, 203 U. S. 449, changes the rule that a party 
may waive the objection to the jurisdiction in respect to a particular 
court where diversity of citizenship actually exists.

This  is an application by petitioner for a writ of mandamus 
to compel the Circuit Court of the United States for the Eastern 
Division of the Eastern Judicial District of Missouri to remand 
the case of this petitioner v. The Louisville and Nashville Rail-
road Company to the state court, from whence it came.

The facts are these: On November 16, 1906, Albert New-
ton Moore, an infant, over the age of fourteen years, presented 
his petition to the Circuit Court of the city of St. Louis, Mis-
souri, stating that he desired to institute a suit in that court 
against the Louisville and Nashville Railroad Company, and 
praying for the appointment of a next friend, whereupon 
George Safford, of St. Louis, was duly appointed such next 
friend. Thereupon a petition was filed in said state court in 
the name of Moore, by his next friend, against the Louisville 
and Nashville Railroad Company, to recover damages for 
personal injuries. After service of summons, but before answer 
was due, the railroad company filed its application for removal 
to the Circuit Court of the United States for the Eastern Di-
vision of the Eastern Judicial District of Missouri. This ap-
plication for removal was based on the ground of diverse 
citizenship, and alleged that the plaintiff Moore was a citizen 
and resident of the State of Illinois; that Safford, the next 
friend, was a resident and citizen of the State of Missouri, and 
the defendant, a corporation created and existing under the 
laws of the State of Kentucky and a citizen and resident of 
that State. The petition and bond were in due form, and the 
case was transferred to the United States Circuit Court. There-
after, and on March 22, 1907, the plaintiff filed in that court 
an amended petition. On March 25, by stipulation of the 
parties, the defendant was given time to plead to the plain-
tiff’s amended petition. Three or four times thereafter stipu-
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lations for continuances were entered into by the counsel for 
both sides. At the September term, 1907, a motion to re-
mand, made by the plaintiff, was overruled, and a subsequent 
application to reconsider this ruling was also overruled. There-
upon this application for mandamus was presented.

Mr. Thomas T. Fauntleroy and Mr. Shepard Barclay, for 
petitioner, submitted:

The petition for removal discloses by affirmative facts that 
the case was not removable, and hence the jurisdiction of the 
state court was not divested, but continues. The Federal law 
ordains that where the foundation of jurisdiction in the Fed-
eral court rests upon diverse citizenship “ suit shall be brought 
only in the district of the residence of either the plaintiff or 
the defendant.” 25 Stat. c. 366, p. 434; 4 Fed. Stats. An., 
p. 366.

This is a prohibition as well as an authority. It excludes 
(by use of the word “only”) Federal jurisdiction in cases where 
suit is brought otherwise than as authorized, in the district 
of residence of either plaintiff or defendant.

When the removal petition was filed in the state court 
this cause was not removable on the facts therein alleged. 
Those facts made a clear showing that the cause was not sub-
ject to be removed. Hence the jurisdiction of the state court 
was not divested. It continues, despite the filing of the in-
sufficient and totally deficient petition for removal. Crehore v. 
Ohio &c. Ry., 131 U. S. 244; Ayres v. Wiswall, 112 U. S. 190, 
191; Young v. Parker, 132 U. S. 267, 271; La Confiance 
Comp’ie v. Hall, 137 U. S. 61; Stevens v. Nichols, 130 U. S. 
230; Kellam v. Keith, 144 U. S. 568; Graves v. Corbin, 132 
IT. S. 571; Jackson v. Allen, 132 U. S. 34; Mattingly v. Rail-
road, 158 U. S. 53.

A plaintiff, by appearing in the Federal court after the re-
moval of the cause, and obtaining leave to file an amended 
complaint, does not thereby waive his right to move to re-
mand. Endy v. Ins. Co., 24 Fed. Rep. 657; State n . Potter, 
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16 Kansas, 80; Robinson v. Walker, 45 Missouri, 120; Moulder 
v. Anderson, 63 Mo. App. 39; Latham v. Edgerton, 9 Cow. 
229; Cameron v. Hodges, 127 U. S. 325; Turnbull v. Ross, 141 
Fed. Rep. 649; Crane Co. v. Guanica Centrale, 132 Fed. Rep. 
713; Celia v. Brown, 144 Fed. Rep. 724; Mitchell Co. v. Worth-
ington, 140 Fed. Rep. 947; Stevens v. Nichols, 130 U. S. 230; 
Mattingly v. Railroad, 158 U. S. 53; Graves v. Corbin, 132 
U. S. 585; Merchants Co. v. Ins. Co., 151 U. S. 384; Railway 
v. Twitched, 59 Fed. Rep. 727; Crasswell v. Belanger, 56 Fed. 
Rep. 529; MacNaughton v. Railway, 19 Fed. Rep. 881; In-
diana v. Lake Erie &c. R. Co., 85 Fed. Rep. 2; Frisbie v. Chesa-
peake &c. R. Co., 57 Fed. Rep. 1; Southworth v. Reid, 36 Fed. 
Rep. 451; Bronson v. St. Croix Lumber Co., 35 Fed. Rep. 634; 
Indiana v. Tolleston Club, 53 Fed. Rep. 18; Wabash R. Co. v. 
Barbour, 73 Fed. Rep. 513; Mexican Nat. R. Co. v. Davidson, 
157 U. S. 201; Ayers v. Watson, 113 U. S. 598; Mansfield &c. 
R. Co. v. Swan, 111 U. S. 379; Martin v. Baltimore &c. R. Co., 
151 U. S. 690; 18 Enc. PL & Pr. 369.

The right of removal is determined by the facts as disclosed 
by the removal petition, and if the latter is defective in sub-
stance (and, for stronger reason, if it affirmatively shows, as 
in the case at bar, that the cause is not removable), neither 
consent nor failure to raise the issue of jurisdiction can impart 
life to the attempt at removal. Baxter Co. v. Mfg. Co., 154 
Fed. Rep. 992; Yellow Aster Co. v. Crane Co., 150 Fed. Rep. 
580; Goldberg Co. v. Ins. Co., 152 Fed. Rep. 834; In re Hohorst, 
150 U. S. 653; Cochran v. Montgomery County, 199 U. S. 260.

If it were possible for a competent party to “ waive the ques-
tion of jurisdiction,” such a rule could not apply to the case 
of an infant plaintiff, whose incapacity to waive any substan-
tial right the courts should always protect. Coal Co. v. Hays, 
97 Alabama, 201 (12 So. Rep. 98); R. S. Mo., 1899, §556; 10 
Ency. Pl. & Pr., p. 513 and cases; Nagel v. Schilling, 14 Mo. 
App. 576; Ingersoll v. Mangam, 84 N. Y. 622; Carver v. Carver, 
64 Indiana, 194; Martin v. Starr, 7 Indiana, 224; Gray v. 
Palmer, 9 California, 616; Frazier v. Pankey, 1 Swan (Tenn.), 
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75; Clark v. Thompson, 47 Illinois, 25; Bonnell v. Holt, 89 Illi-
nois, 72; Dickison v. Dickison, 124 Illinois, 483; Fitch v. Cor-
nell, 1 Sawy. (U. S.) 157; Greenman v. Harvey, 53 Illinois, 386.

The rule in Missouri on this subject is unquestionable. Hen-
dricks v. McLean, 18 Missouri, 32; Gibson v. Chouteau, 39 
Missouri, 537; Shaw v. Gregoire, 41 Missouri, 407; Railroad v. 
Campbell, Nelson & Co., 62 Missouri, 585; Campbell v. Laclede 
Gas Light Co., 84 Missouri, 352; Fischer v. Siekmann, 125 
Missouri, 165; Bogart v. Bogart, 138 Missouri, 419; Wright v. 
Hink, 193 Missouri, 130; McMurtry v. Fairly, 194 Missouri, 
502; <8. C., 91 S. W. Rep. 90.

Mr. Harold R. Small, with whom Mr. Harvey L. Christie 
and Mr. P. Taylor Bryan were on the brief, for respondent:

Mandamus will not serve as a writ of error to review an 
exercise of judicial discretion by the United States Circuit 
Court in determining that a cause should not be remanded 
to the state court, unless the Circuit Court of the United States 
has abused its discretion. In re Pollitz, 206 U. S. 323 (1906); 
Ex parte Hoard, 105 U. S. 578; Taylor’s Jurisdiction and Pro-
cedure in the U. S. Sup. Ct. § 316.

Where plaintiff and defendant are citizens of different 
States and are non-residents of the State and district in which 
a suit is brought in the state court and the amount involved 
is over $2,000, the jurisdiction of the United States Circuit 
Court attaches on removal thereto by defendant if a voluntary 
general appearance is made therein by plaintiff without ob-
jection by him that he is not a resident of the district. Whelan 
v. New York &c. R. Co., 35 Fed. Rep. 858; Gordon v. Longest, 
16 Pet. 97; Pollard et al. v. Dwight et al., 4 Cranch, 421; Grade 
v. Palmer, 8 Wheat. 699; Toland v. Sprague, 12 Pet. 300; Ex 
parte Schollenberger, 96 U. S. 369; Claflin v. Ins. Co., 110 U. S. 
81, 88; First Nat. Bank v. Morgan, 132 U. S. 141; McCormick 
Co. v. BWers, 134 U. S. 41; St. Louis &c. Ry. v. McBride, 
141 U. S. 127; Empire Wire Co. v. Empire Mining Co., 150 
U. S. 159; Central Trust Co. v. McGeorge, 151 U. S. 129; Mar-
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tin’s Admr. v. B. & 0. R. R. Co., 151 U. S. 673; Mexican Nat. 
R. R. Co. n . Davidson, 157 U. S. 201; Interior Construction &c. 
Co. v. Gibney, 160 U. S. 217; Ex parte Wisner, 203 U. S. 449, 
discussed and distinguished.

A next friend, a citizen of Missouri, appointed under the 
laws of Missouri to prosecute a suit for an infant of Illinois 
against a defendant of Kentucky, can, on removal of the 
suit to the Circuit Court of the United States by the non-
resident defendant on the ground of diverse citizenship, elect 
to submit to the jurisdiction of the Circuit Court of the Uni-
ted States or to have the cause remanded to the state court 
on the ground that the infant is not a resident of the district.

As the plaintiff chose to and did submit to the jurisdiction 
of the court, and as the jurisdiction of the court thereby at-
tached, the next friend cannot thereafter reconsider his choice 
and have the court divested of its jurisdiction by his motion 
to remand the cause to the state court. Revised Statutes of 
Missouri, 1899, §§ 551, 552, 554, 556 and 557; Dillon v. Bowles, 
77 Missouri, 603; Moon on Removal of Causes, § 70, p. 118; 
Raming v. Metropolitan Street Ry., 157 Missouri, 477, 514; 
Kingsbury v. Buckner, 134 U. S. 650.

Mr . Just ice  Brew er , after making the foregoing statement, 
delivered the opinion of the court.

It was held in Ex parte Wisner, 203 U. S. 449, that:
“Under sections 1, 2, 3 of the act of March 3, 1875, 18 Stat. 

470, as amended by the act of March 1, 1887, 24 Stat. 552, 
corrected by the act of August 13, 1888, 25 Stat. 433, an ac-
tion commenced in a state court, by a citizen of another 
State, against a non-resident defendant, who is a citizen of 
a State other than that of the plaintiff, cannot be removed by 
the defendant into the Circuit Court of the United States.”

On the authority of this case it is contended by petitioner 
that as in this action none of the parties were citizens of the 
State of Missouri, it could not be removed by the defendant
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into the Circuit Court of the United States, and that upon 
the failure of the United States Circuit Court to remand the 
case to the state court in which it was originally brought 
mandamus from this court is an appropriate remedy. But in 
that case the plaintiff never consented to accept the jurisdic-
tion of the United States court, while in this case it is con-
tended that both parties did so consent, and that therefore 
the decision in that case is not controlling.

This brings up two questions, first, whether both parties 
did consent to accept the jurisdiction of the United States 
court; and, second, if they did, what effect such consent had 
upon the jurisdiction of the United States court.

• That the defendant consented to accept the jurisdiction of 
the United States court is obvious. It filed a petition for re-
moval from the State to the United States court. No clearer 
expression of its acceptance of the jurisdiction of the latter 
court could be had. After the removal the plaintiff, instead 
of challenging the jurisdiction of the United States court by a 
motion to remand, filed an amended petition in that court, 
signed a stipulation giving time to the defendant to answer; 
and then both parties entered into successive stipulations for 
a continuance of the trial in that court. Thereby the plaintiff 
consented to accept the jurisdiction of the United States court, 
and was willing that his controversy with the defendant 
should be settled by a trial in that court. The mere filing of 
an amended petition was an appeal to that court for a trial 
upon the facts averred by him as they might be controverted 
by the defendant. And this, as we have seen, was followed by 
repeated recognitions of the jurisdiction of that court.

That a next friend may select the tribunal in which the suit 
shall be brought is clear. While he may do nothing prejudicial 
to the substantial rights of the minor, yet the mere selection 
of one out of many tribunals having jurisdiction cannot be 
considered as an act to the latter’s prejudice. Certainly the 
election to accept the jurisdiction of a court of the Unite 
States is not an act prejudicial to substantial rights. In Kings-
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bury v. Buckner, 134 U.S. 650, where the next friend consented 
that a case on a writ of error might be heard in some other 
grand division of the Supreme Court of Illinois than the one 
in which it was decided, and at a term of that court earlier 
than such writ of error could ordinarily be heard, and also 
waived the execution of an appeal bond by the opposite party, 
it was held that the infant was bound by such action, the court 
saying (p. 680):

“Now it is contended that the Supreme Court of the State, 
sitting in the Central Grand Division, could not, except by 
consent, entertain jurisdiction of those appeals, and that the 
next friend and guardian ad litem was incapable, in law, of 
giving such consent. It is undoubtedly the rule in Illinois, 
as elsewhere, that a next friend or guardian ad litem cannot, by 
admissions or stipulations, surrender the rights of the infant. 
The court, whose duty it is to protect the interests of the in-
fant, should see to it that they are not bargained away by those 
assuming or appointed to represent him. But this rule does 
not prevent a guardian ad litem or prochein amy from assenting 
to such arrangements as will facilitate the determination of 
the case in which the rights of the infant are involved.”

Again, in Thompson v. Maxwell Land Grant Company, 168 
U. S. 451, where the question was whether the infant was bound 
by a consent decree, it was said (p. 462):

“That infants are bound by a consent decree is affirmed by 
the authorities, and this notwithstanding that it does not ap-
pear that a prior inquiry was made by the court as to whether 
it was for their benefit. In 1 Dan. Ch. Pl. & Pr. 163, it is said: 
Although the court usually will not, where infants are con-

cerned, make a decree by consent, without an inquiry whether 
it is for their benefit, yet when once a decree has been pro-
nounced without that previous step, it is considered as of the 
same authority as if such an inquiry had been directed, and a 
certificate thereupon made that it would be for their benefit.’ 
^*******

“In Walsh v. Walsh, 116 Massachusetts, 377, a decree had 
vo l . ccix—32 
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been entered as follows: ‘And the plaintiff and the defend-
ants, . . . Thomas Keys, . . . and also in his ca-
pacity of guardian ad litem of Bridget Walsh and William 
Walsh, consenting to the following decree: And this court being 
satisfied upon the representations of counsel that the decree is 
fit and proper to be made as against the said Bridget and 
William; it is thereupon ordered, and adjudged, and decreed/ 
etc.

“On a bill of review, filed by the minors, this decree was 
challenged, among other reasons, on the ground that it ap-
peared to have been made by consent of their guardian ad 
litem and upon the representations of counsel without proof. 
The court decided against the contention, and speaking in 
reference thereto, through Mr. Chief Justice Gray, said:

“ ‘An infant is ordinarily bound by acts done in good faith 
by his solicitor or counsel in the course of the suit, to the same 
extent as a person of full age. Tillotson v. Hargrave, 3 Madd. 
494; Levy v. Levy, 3 Madd. 245. And a compromise, appear-
ing to the court to be for the benefit of an infant, will be con-
firmed without a reference to a master; and, if sanctioned by 
the court, cannot be afterwards set aside except for fraud. 
Lippiat v. Holley, 1 Beav. 423; Brooke v. Mostyn, 33 Beav. 457, 
and 2 De C. J. & S. 373.

“ ‘ If the court does pronounce a decree against an infant by 
consent, and without inquiry whether it will be for his benefit, 
he is as much bound by the decree as if there had been a ref-
erence to a master and a report by him that it was for the 
benefit of the infant. Wall v. Bushby, 1 Bro. Ch. 484; 1 Dan. 
Ch. Pr. 164. The case falls within the general rule, that a de-
cree made by consent of counsel, without fraud or collusion, 
cannot be set aside by rehearing, appeal or review. Webb v. 
Webb, 3 Swanst, 658; Harrison v. Rumsey, 2 Ves. Sen. 488, 
Bradish v. Gee, Ambl. 229; 8. C., 1 Keny. 73; Downing v. Cage, 
1 Eq. Cas. Ab. 165; Toder v. Sansam, 1 Bro. P. C. (2d ed.) 468; 

French v. Shotwell, 5 Johns. Ch. 555.’ ”
This also seems to be the settled law of Missouri. Rawing v.
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Metropolitan Street Railway, 157 Missouri, 477. In that case 
it was held that the next friend was the party to make appli-
cation and affidavit for a change of venue from one state court 
to another, and the court said (p. 514):

“Section 2261, Revised Statutes 1889, requires the appli-
cation and affidavits to be made by the party, and it has been 
held that this means the party in his own person and not by 
agent or attorney. Squire v. Chillicothe, 89 Missouri, 226. But 
it has never been decided in case of an infant suing by his next 
friend that the application cannot be made by the next friend.

“A next friend is neither the agent nor attorney for his ward. 
An agent or attorney derives his authority as such from his 
principal, but an infant cannot appoint an agent and empower 
him to do an act which in contemplation of law he is himself 
incapable of doing. The next friend does not derive his au-
thority from the infant, and his office does not rest on such 
authority, either express or implied.

“It is because the law regards an infant incapable of con-
ducting a law suit in his own behalf that it has made provisions 
for the appointment of a next friend to act for him. The next 
friend derives his authority from the court which appoints 
him, and as he is appointed to institute and conduct the suit 
it follows that he has authority to do every act which the in-
terest of the infant demands and the law authorizes. If this 
statute is to be considered so strictly as to deny the next 
friend the authority to make an application for a change of 
venue, then we necessarily deny to infants who are unable to 
act for themselves the equal protection with other litigants 
that the statute was designed to afford. Not only would this 
be rank injustice to a class for whose interests the law has 
always been watchful, but it would raise a serious question as 
to the validity of the statute itself. . . . It is intended 
here to say that in the suit of an infant by his next friend, 
the next friend is the proper person to make the application for 
a change of venue.”



500

209 U. S.

OCTOBER TERM, 1907.

Opinion of the Court.

Turning now to the other question, the Constitution, Art. Ill, 
§ 2, provides that the judicial power of the United States shall 
extend to controversies “between citizens of different States.” 
Section 11 of the Judiciary Act of 1789 (1 Stat. 78) granted to 
the Circuit Courts original cognizance “of all suits of a civil 
nature at common law or in equity . . . where the suit 
is between a citizen of the State where the suit is brought, and 
a citizen of another State,” and added: “And no civil suit 
shall be brought before either of said courts (Circuit or Dis-
trict) against an inhabitant of the United States, by any 
original process in any other district than that whereof he 
is an inhabitant, or in which he shall be found at the time of 
serving the writ.” Section 12 (p. 79) provided “that if a suit 
be commenced in any state court ... by a citizen of the 
State in which the suit is brought against a citizen of another 
State,” a removal might be had of the case to the next Circuit 
Court to be held in the district where the suit is pending. The 
first section of the act of August 13, 1888, c. 866, 25 Stat. 433, 
like the Judiciary Act, invested the Circuit Courts of the United 
States with original cognizance of suits in which there is a con-
troversy between citizens of different States, provided that no 
civil suit should be brought before either of said courts (Cir-
cuit or District) against any person by any original process or 
proceeding in any other district than that whereof he is an 
inhabitant, and closed with these words, “but where the 
jurisdiction is founded only on the fact that the action is be-
tween citizens of different States, suit shall be brought only 
in the district of the residence of either the plaintiff or the 
defendant.” The second sentence of § 2 prescribed, in respect 
to removals, that “any other suit of a civil nature, at law or 
in equity, of which the Circuit Courts of the United States are 
given jurisdiction by the preceding section, and which are now 
pending, or which may hereafter be brought, in any state 
court, may be removed into the Circuit Courts of the United 
States for the proper district by the defendant or defendants 
therein, being non-residents of that State.” It will thus be
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seen that by both the act of 1789 and that of 1888 there is a 
general grant to Circuit Courts of jurisdiction over contro-
versies between citizens of different States, and in each of them 
there is a limitation as to the district in which the action must 
be brought. In the light of this similarity between these two 
acts must the second question be considered.

The contention is that as this action could not have been 
originally brought in the Circuit Court for the Eastern Dis-
trict of Missouri by reason of the last provision quoted from 
§ 1, it cannot under § 2 be removed to that court, as the au-
thorized removal is only of those cases of which by the prior 
section original jurisdiction is given to the United States Cir-
cuit Courts. But this ignores the distinction between the gen-
eral description of the jurisdiction of the United States courts 
and the clause naming the particular district in which an ac-
tion must be brought.

It may be well to examine the authorities touching this 
matter. In Grade v. Palmer, 8 Wheat. 699, the court, by 
Mr. Chief Justice Marshall, held that:

“The exemption from arrest in a district in which the de-
fendant was not an inhabitant, or in which he was not found 
at the time of serving the process, was the privilege of the de-
fendant, which he might waive by a voluntary appearance.”

In Toland v. Sprague, 12 Pet. 300, 330, Mr. Justice Bar-
bour thus stated the rule:

“Now, if the case were one of a want of jurisdiction in the 
court, it would not, according to well-established principles, 
be competent for the parties, by any act of theirs, to give it. 
But that is not the case. The court had jurisdiction over the 
parties and the matter in dispute; the objection was, that the 
party defendant, not being an inhabitant of Pennsylvania, nor 
found therein, personal process could not reach him; and 
that the process of attachment could only be properly issued 
against a party under circumstances which subjected him to 
process in personam. Now this was a personal privilege or 
exemption, which it was competent for the party to waive.
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Pollard v. Dwight, 4 Cranch, 421; Barry v. Foyles, 1 Pet. 
311.”

In Ex parte SchoUemberger, 96 U. S. 369, 378, Mr. Chief Jus-
tice Waite said:

“The act of Congress prescribing the place where a person 
may be sued is not one affecting the general jurisdiction of 
the courts. It is rather in the nature of a personal exemption 
in favor of a defendant, and it is one which he may waive. 
If the citizenship of the parties is sufficient, a defendant may 
consent to be sued anywhere he pleases, and certainly juris-
diction will not be ousted because he has consented.”

In First National Bank of Charlotte v. Morgan, 132 U. S. 141, 
145, Mr. Justice Harlan thus referred to a kindred question:

“ This exemption of national banking associations from suits 
in state courts, established elsewhere than in the county or 
city in which such associations were located, was, we do not 
doubt, prescribed for the convenience of those institutions, 
and to prevent interruption in their business that might re-
sult from, their books being sent to distant counties in obe-
dience to process. . . . If it (the exemption) had been 
claimed by the defendant when appearing in the Superior 
Court of Cleveland County, it must have been recognized. 
The defendant did not, however, choose to claim immunity 
from suit in that court. It made defense upon the merits, 
and, having been unsuccessful, prosecuted a writ of error to 
the Supreme Court of the State, and in the latter tribunal, for 
the first time, claimed the immunity granted to it by Congress. 
This was too late. . . .We are of opinion that its exemp-
tion from suits in other courts of the same State was a personal 
privilege that it could waive, and which, in this case, the e 
fendant did waive, by appearing and making defense without 
claiming the immunity granted by Congress.”

In McCormick Harvesting Machine Company v. Walthers, 
134 U. S. 41, 43, Mr. Chief Justice Fuller, quoting the pro-
visions of § 1 of the act of 1888, said: ,

“The jurisdiction common to all Circuit Courts of the Uni-
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ted States in respect to the subject-matter of the suit and the 
character of the parties who might sustain suits in those courts 
is described in the section, while the foregoing clause [the last 
clause in the section] relates to the district in which a suit 
may be originally brought.”

In St. Louis &c. Railway Company v. McBride, 141 U. S. 
127, 131, it was said:

“Assume that it is true, as defendant alleges, that this is 
not a case in which jurisdiction is founded only on the fact 
that the controversy is between citizens of different States, 
but that it comes within the scope of that other clause, which 
provides that ‘no civil suit shall be brought before either of 
said courts, against any person, by any original process or 
proceeding, in any other district than that whereof he is an 
inhabitant,’ still the right to insist upon suit only in the one 
district is a personal privilege which he may waive and he does 
waive it by pleading to the merits.

“Without multiplying authorities on this question, it is ob-
vious that the party who in the first instance appears and 
pleads to the merits waives any right to challenge thereafter 
the jurisdiction of the court on the ground that the suit had 
been brought in the wrong district. Charlotte Nat. Bank v. 
Morgan, 132 U. S. 141; Fitzgerald Construction Company v. 
Fitzgerald, 137 U. S. 98.”

In Shaw v. Quincy Mining Company, 145 U. S. 444, 453, a 
case arising after the act of 1888, and in which the defendant 
promptly raised the question of jurisdiction, Mr. Justice Gray 
referred to this matter in these words:

“The Quincy Mining Company, a corporation of Michigan, 
having appeared specially for the purpose of taking the ob-
jection that it could not be sued in the Southern District of 
New York, by a citizen of another State, there can be no ques-
tion of waiver, such as has been recognized where a defendant 
has appeared generally in a suit between citizens of different 
States, brought in the wrong district. Grade v. Palmer, 8 
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Wheat. 699; St. Louis &c. Ry. v. McBride, 141 U. S. 127, 
131, and cases cited.”

See also Southern Pacific Company v. Denton, 146 U. S. 
202.

In Central Trust Co. v. McGeorge, 151 U. S. 129, 132, an ac-
tion after the act of 1888 was in force, and in which neither 
party was a citizen of the State or resided in the district in 
which the action was brought, Mr. Justice Shiras used this 
language:

“Undoubtedly, if the defendant company which was sued 
in another district than that in which it had its domicil, had, 
by a proper plea or motion, sought to avail itself of the statu-
tory exemption, the action of the court (in dismissing the com-
plaint) would have been right. But the defendant company 
did not choose to plead that provision of the statute, but 
entered a general appearance and joined with the complain-
ant in its prayer for the appointment of a receiver, and thus 
was brought within the ruling of this court, so frequently made, 
that the exemption from being sued out of the district of its 
domicil is a personal privilege which may be waived, and which 
is waived by pleading to the merits.”

In Martin’s Administrator v. Baltimore & Ohio Railroad 
Company, 151 U. S. 673, where objection was made to a re-
moval on the ground that the removal petition was filed too 
late, Mr. Justice Gray, on page 688, observed:

“ The time of filing a petition for the removal of a case from 
a state court into the Circuit Court of the United States for 
trial is not a fact in its nature essential to the jurisdiction of 
the national court under the Constitution of the United States, 
like the fundamental condition of a controversy between 
citizens of different States. But the direction as to the time 
of filing the petition is more analogous to the direction that 
a civil suit within the original jurisdiction of the Circuit Court 
of the United States shall be brought in a certain district, a 
non-compliance with which is waived by a defendant who 
does not seasonably object that the suit is brought in the 
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wrong district. Grade v. Palmer, 8 Wheat. 699; Taylor v. 
Longworth, 14 Pet. 172, 174; St. Louis & San Francisco Rail-
way v. McBride, 141 U. S. 127; Texas & Pacific Railway v. 
Cox, 145 U. S. 593; Central Trust Company v. McGeorge, 151 
U. S. 129.”

In Mexican National Railroad Company v. Davidson, 157 
U. S. 201, 208, Mr. Chief Justice Fuller, after stating that the 
action could not have been originally brought in the Circuit 
Court of the United States because both parties were, in the 
eyes of the law, citizens of the same State, added:

“It is true that by the first section, where the jurisdiction 
is founded on diversity of citizenship, suit is to be brought 
‘ only in the district of residence of the plaintiff or the defend-
ant,’ and this restriotion is a personal privilege of the defend-
ant and may be waived by him. St. Louis & San Francisco 
Ry. v. McBride, 141 U. S. 127. Section 2, however, refers to 
the first part of section 1, by which jurisdiction is conferred, 
and not to the clause relating to the district in which suit may 
be brought. McCormick Machine Co. v. Walthers, 134 U. S. 
41.”

In Interior Construction & Improvement Company v. Gibney, 
160 U. S. 217, 219, Mr. Justice Gray thus stated the law:

“Diversity of citizenship is a condition of jurisdiction, and, 
when that does not appear upon the record, the court, of its 
own motion, will order the action to be dismissed. But the 
provision as to the particular district in which the action shall 
be brought does not touch the general jurisdiction of the court 
over such a cause between such parties; but affects only the 
proceedings taken to bring the defendant within such juris-
diction, and is a matter of personal privilege, which the de-
fendant may insist upon, or may waive, at his election; and 
the defendant’s right to object that an action, within the 
general jurisdiction of the court, is brought in the wrong dis-
trict, is waived by entering a general appearance, without 
taking the objection.”

In Ex parte Wisner, supra, Mr. Chief Justice Fuller, referring
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to St. Louis &c. Railway Company v. McBride, 141 U. S. 127, 
said:

“As the defendant appeared and pleaded to the merits, he 
thereby waived his right to challenge thereafter the jurisdic-
tion of the court over him on the ground that the suit had 
been brought in the wrong district. And there are many 
other cases to the same effect.”

Several other cases in this court, as well as many in the Cir-
cuit Courts and Circuit Courts of Appeal, might be noticed, 
in which a similar ruling as to the effect of a waiver was an-
nounced. It is true that in most of the cases the waiver was 
by the defendant, but the reasoning by which a defendant is 
precluded by a waiver from insisting upon any objection to 
the particular United States court in which the action was 
brought compels the same conclusion as to the effect of a 
waiver by the plaintiff of his right to challenge that juris-
diction in case of a removal. As held in Kinney v. Columbia 
Saving & Loan Association, 191 U. S. 78, a petition and bond 
for removal are in the nature of process. They constitute 
the process by which the case is transferred from the state to 
the Federal court, and if when the defendant is brought into 
a Federal court by the service of original process he can waive 
the objection to the particular court in which the suit is brought, 
clearly the plaintiff, when brought into the Federal court by 
the process of removal, may in like manner waive his objec-
tion to that court. So long as diverse citizenship exists the 
Circuit Courts of the United States have a general jurisdic-
tion. That jurisdiction may be invoked in an action originally 
brought in a Circuit Court or one subsequently removed from 
a state court, and if any objection arises to the particular 
court which does not run to the Circuit Courts as a class that 
objection may be waived by the party entitled to make it. As 
we have seen in this case, the defendant applied for a removal 
of the case to the Federal court. Thereby he is foreclosed 
from objecting to its jurisdiction. In like manner, after the 
removal had been ordered, the plaintiff elected to remain in
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that court, and he is, equally with the defendant, precluded 
from making objection to its jurisdiction.

Special reliance is placed by petitioner upon this statement 
in the Wisner case (p. 460):

“But it is contended that Beardsley was entitled to re-
move the case to the Circuit Court, and as by his petition for 
removal he waived the objection so far as he was personally 
concerned that he was not sued in his district, hence that the 
Circuit Court obtained jurisdiction over the suit. This does 
not follow, inasmuch as in view of the intention of Congress 
by the act of 1887 to contract the jurisdiction of the Circuit 
Courts, and of the limitations imposed thereby, jurisdiction 
of the suit could not have obtained, even with the consent of 
both parties.”

It is said that here is a distinct declaration that “jurisdic-
tion of the suit could not have obtained, even with the consent 
of both parties.” There was no pretense of any consent on 
the part of the plaintiff in that case, and therefore this state-
ment was unnecessary. In order, however, to prevent future 
misconception we add that nothing in the opinion in the 
Wisner case is to be regarded as changing the rule as to the 
effect of a waiver in respect to a particular court.

It may not be amiss to note that in several of the Circuit 
Courts and Courts of Appeal the Wisner case has been 6on- 
sidered, and in all held that no change was intended by it. 
Corwin M. Company v. Henrici Washer Company, opinion by 
Lowell, Circuit Judge, 151 Fed. Rep. 938; Louisville & Nash-
ville Railroad Company v. Fisher, 155 Fed. Rep. 68, Circuit 
Court of Appeals (Sixth Circuit), opinion by Lurton, Circuit 
Judge; Shanhurg v. F. & C. Co., Circuit Court of Appeals 
(Eighth Circuit), opinion by Riner, District Judge; McPhee & 
McGinnity Company v. Union Pacific R. R. Co., Circuit Court 
of Appeals (Eighth Circuit), opinion by Sanborn, Circuit Judge. 
These two opinions are not yet published.

We might also refer to the several text books in which is 
affirmed the general doctrine of the effect of the waiver of an 
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objection to a particular court in which the suit has been 
brought or to which it has been removed. We have made 
these many quotations and references, not simply to establish 
the doctrine itself, but to emphasize the widespread injurious 
results which may be expected to follow from now enforcing 
a different rule; for, if in a case between citizens of different 
States, of which the Circuit Courts of the United States are 
given general jurisdiction, an objection to the jurisdiction of 
a particular one of those courts cannot be waived and no con-
sent can give jurisdiction, it is clear that many judgments 
have been rendered by those courts in reliance upon such a 
waiver, which will necessarily be held to be absolutely void, 
and the litigation must be had over again in some other courts, 
resulting, possibly, in different decisions through the disap-
pearance of witnesses, the loss of testimony, or the running of 
the statute of limitations.

The jurisdiction of the Circuit Court of the United States 
for the Eastern Division of the Eastern District of Missouri 
was settled by the proceedings had by the two parties, and the 
application for a writ of mandamus is

Denied.

The  Chief  Just ice  dissenting.

The right of action was not vested in the next friend and 
the citizenship of the infant controls. The case is one, there-
fore, in which the plaintiff was a citizen and resident of the 
State of Illinois and the defendant a corporation created and 
existing under the laws of the State of Kentucky, and a citi-
zen and resident of that State. The action was brought in 
the Circuit Court of the city of St. Louis, Missouri, of which 
State neither of the parties was a citizen. The fact that the 
next friend, who also acted as attorney-at-law for the minor, 
was a citizen of Missouri, is immaterial.

The question is whether, where neither of the parties is a 
citizen of the State in which the action is brought, the juris-
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diction of the Circuit Court can be maintained if both parties 
consent to it. Jurisdiction of the Circuit Courts depends upon 
some act of Congress, Stevenson v. Fain, 195 U. S. 165, 167; 
Turner v. Bank, 4 Dall. 8, 10; McIntire v. Wood, 7 Cranch, 
504, 506; and I quote at length from the opinion of Mr. Justice 
Gray in Shaw v. Quincy Mining Co., 145 U. S. 444, because he 
therein examines the statutory provisions bearing on the ques-
tion before us, saying (p. 446):

"In carrying out the provision of the Constitution which 
declares that the judicial power of the United States shall ex-
tend to controversies ‘between citizens of different States,’ 
Congress, by the Judiciary Act of September 24, 1789, c. 20, 
§ 11, conferred jurisdiction on the Circuit Court of suits of a 
civil nature, at common law or in equity, ‘between a citizen 
of the State where the suit is brought and a citizen of another 
State,’ and provided that ‘no civil suit shall be brought’ 
‘against an inhabitant of the United States,’ ‘in any other 
district than that whereof he is an inhabitant, or in which he 
shall be found at the time of serving the writ.’ 1 Stat. 78, 79.

‘‘The word ‘inhabitant,’ in that act, was apparently used, 
not in any larger meaning than ‘citizen,’ but to avoid the 
incongruity of speaking of a citizen of anything less than a 
State, when the intention was to* cover not only a district which 
included a whole State, but also two districts in the State, 
like the districts of Maine and Massachusetts in the State of 
Massachusetts, and the districts of Virginia and Kentucky in 
the State of Virginia, established by § 2 of the same act. 1 
Stat. 73. It was held by this court from the beginning that an 
averment that a party resided within the State or the district 
in which the suit was brought was not sufficient to support the 
jurisdiction, because in the common use of words a resident 
might be a citizen, and therefore it was not stated expressly 
and beyond ambiguity that he was a citizen of the State, which 
was the fact on which the jurisdiction depended under the 
provisions of the Constitution and of the Judiciary Act. . . .

By the act of May 4, 1858, c. 27, § 1, it was enacted that, 
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in a State containing more than one district, actions not local 
should ‘be brought in the district in which the defendant re-
sides,’ or ‘if there be two or more defendants residing in dif-
ferent districts in the same State,’ then in either district. 11 
Stat. 272. The whole purport and effect of that act was not 
to enlarge, but to restrict and distribute jurisdiction. It ap-
plied only to a State containing two or more districts; and 
directed suits against citizens of such a State to be brought 
in that district thereof in which they or either of them resided. 
It did not subject defendants to any new liability to be sued 
out of the State of which they were citizens, but simply pre-
scribed in which district of that State they might be sued.

“These provisions of the acts of 1789 and 1858 were sub-
stantially reenacted in sections 739 and 740 of the Revised 
Statutes.

“The act of March 3, 1875, c. 137, § 1, after giving the Cir-
cuit Courts jurisdiction of suits ‘in which there shall be a con-
troversy between citizens of different States,’ and enlarging 
their jurisdiction in other respects, substantially reenacted the 
corresponding provision of the act of 1789 by providing that 
no civil suit should be brought ‘against any person,’ ‘in any 
other district than that whereof he is an inhabitant or in which 
he shall be found’ at the time of service, with certain excep-
tions not affecting the matter now under consideration. 18 
Stat. 470.

“The act of 1887, both in its original form and as corrected 
in 1888, reenacts the rule that no civil suit shall be brought 
against any person in any other district than that whereof 
he is an inhabitant, but omits the clause allowing a defendant 
to be sued in the district where he is found, and adds this 
clause: ‘But where the jurisdiction is founded only on the 
fact that the action is between citizens of different States, suit 
shall be brought only in the district of the residence of either 
the plaintiff or the defendant.’ 24 Stat. 552; 25 Stat. 434. 
As has been adjudged by this court, the last clause is by way 
of proviso to the next preceding clause, which forbids any suit 
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to be brought in any other district than that whereof the de-
fendant is an inhabitant; and the effect is that ‘where the juris-
diction is founded upon any of the causes mentioned in this 
section, except the citizenship of the parties, it must be brought 
in the district of which the defendant is an inhabitant; but 
where the jurisdiction is founded solely upon the fact that the 
parties are citizens of different States, the suit may be brought 
in the district in which either the plaintiff or the defendant 
resides.’ McCormick Co. v. Walthers, 134 U. S. 41, 43. And 
the general object of this act, as appears upon its face, and has 
been often declared by this court, is to contract, not to enlarge, 
the jurisdiction of the Circuit Courts of the United States. 
Smith v. Lyon, 133 U. S. 315, 320; In re Pennsylvania Co., 
137 U. S. 451, 454; Fisk v. Henarie, 142 U. S. 459, 467.

“As to natural persons, therefore, it cannot be doubted 
that the effect of this act, read in the light of earlier acts upon 
the same subject, and of the judicial construction thereof, is 
that the phrase ‘ district of the residence of ’ a person is equiv-
alent to ‘district whereof he is an inhabitant,’ and cannot be 
construed as giving jurisdiction, by reason of citizenship, to 
a Circuit Court held in a State of which neither party is a 
citizen, but, on the contrary, restricts the jurisdiction to the 
district in which one of the parties resides within the State of 
which he is a citizen; and that this act, therefore, having 
taken away the alternative, permitted in the earlier acts, of 
suing a person in the district ‘in which he shall be found,’ re-
quires any suit, the jurisdiction of which is founded only on 
its being between citizens of different States, to be brought 
in the State of which one is a citizen, and in the district therein 
of which he is an inhabitant and resident.”

Treating the clause that “where the jurisdiction is founded 
only on the fact that the action is between citizens of different 
States, suit shall be brought only in the district of the residence 
of either the plaintiff or the defendant ” as by way of proviso, 
that proviso must be regarded as excluding from the enacting 
clause “some possible ground of misinterpretation of it, as 
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extending to cases not intended by the legislature to be brought 
within its purview.” Minas v. United States, 15 Pet. 445; 
Austin v. United States, 155 U. S. 417, 431.

Jurisdiction of the subject-matter is given only by law and 
cannot be conferred by consent, and, therefore, the objection 
that a court is not given such jurisdiction by law, if well 
founded, cannot, of course, be waived by the parties.

In my judgment, § 1, in cases where litigants are citizens of 
different States, confers jurisdiction only on the Circuit Court 
of the district of the plaintiff’s residence and the Circuit Court 
of the district of the defendant’s residence. And it is not con-
ferred on the Circuit Court of the district of neither of them, 
and cannot be even by consent. If this were not so, as Mr. Jus-
tice Harlan said in Bors v. Preston, 111 U. S. 255, “it would be 
in the power of the parties by negligence or design to invest 
those courts with a jurisdiction expressly denied to them;” 
or where it may also be said, such jurisdiction was not ex-
pressly conferred. This view was expressed in Ex parte JTis- 
ner, 203 U. S. 449, and although it is true that the proposition 
need not have been there announced, because in that case it 
was correctly decided that there was not a consent to the 
jurisdiction by both parties, yet the rule was so laid down, 
and the result of the opinion in this case is to disapprove of 
and overrule In re Wisner, so far as that proposition is con-
cerned. And as I adhere to that view I dissent.

But it should be added that this case was brought in a state 
court and removed by the defendant into the Federal court 
under the second section of the act of August 13, 1888, which 
provided “ any other suit of a civil nature, at law or in equity, 
of which the Circuit Courts of the United States are given 
jurisdiction by the preceding section, which are now pending, 
or which may hereafter be brought in any state court, may be 
removed into the Circuit Court of the United States for the 
proper district by the defendant or defendants therein being 
non-residents of that State.” And it is settled that in order to 
make a suit removable under this part of the act it must be one 



In re MOORE. 513

209 U. S. The  Chie f  Just ice  dissenting.

which the plaintiff could have brought originally in the Uni-
ted States Circuit Court. The right of removal given to the 
non-resident defendant or defendants by the second clause of 
§ 2, removing the cause from the state court to the United 
States Circuit Court, is subject to the limitations of that clause 
that it must be a suit within the jurisdiction of such Circuit 
Court, and that it must be removed to the proper district, and 
therefore the act does not authorize him or them to remove 
it to the United States Circuit Court held in a district wherein 
that court was not given jurisdiction of the suit removed, or 
to any other judicial district in which the suit is not pending, 
as provided in § 3. Plaintiff brought his suit in a district 
wherein the defendant could not be sued in the Federal court 
within the meaning of the act. Hill v. Woodland Amusement 
Company, 158 Fed. Rep. 530.

The proper district within the meaning of the second clause 
of the second section means either of the districts made “ proper 
districts” by the first section of the act, and when the third 
section requires the petition to be “for the removal of such 
suit into a Circuit Court to be held in the district where such 
suit is pending,” it must have been contemplated that the suit 
would be pending in a “proper district.” It is plain that the 
entire act is not to be construed as giving jurisdiction by reason 
of citizenship to a Circuit Court held in a State of which neither 
party is a citizen, but, on the contrary, that it restricts the 
jurisdiction to the district in which one of the parties resides 
within the State of which he is a citizen.

vol . ccix—33



514

209 U. S.

OCTOBER TERM, 1907.

Argument for Complainant.

COMMONWEALTH OF VIRGINIA v. STATE OF WEST 
VIRGINIA.

IN EQUITY.

No. 4, Original: Forms of decree appointing special master, submitted April 7,1908.— 
Form of decree announced May 4, 1908.

Order referring cause to master and directing conditions under which testi-
mony shall be taken and master shall report to this court.

Defendant’s demurrer having been overruled, 206 U. S. 290, 322, and de-
fendant having answered, both complainant and defendant submitted 
and sustained by argument forms of decree referring the cause to a mas-
ter.* 1 II.

Mr. William A. Anderson, Attorney General of the State of 
Virginia, and Mr. Randolph Harrison, for complainant:

The differences go rather to matters of procedure than to

1 Complainant’s draft of decree referring the cause to a master.
This cause coming on this day to be heard upon the complainant’s bill 

and the exhibits filed therewith, the answer of the defendant, with the ex-
hibits filed therewith, and the general replication filed by the complainant 
thereto, was argued by counsel. On consideration whereof it is adjudged, 
ordered, and decreed that this cause be referred to------------ , who is hereby
appointed a special master herein, who, after giving not less than ten days’ 
notice to the parties of the times and places fixed by him, from time to time, 
for executing this decree,will without delay ascertain and report to the court:

I.
The amount of the public debt of the Commonwealth of Virginia as of the 

first day of January, 1861, stating specifically, how and in what form the 
same was evidenced, by what authority of law and for what purposes the 
same was created, and the dates and nature of the bonds or other evidences 
of said indebtedness.

II.
What amount and proportion of said indebtedness and of the interest 

accrued thereon should in equity be apportioned to and be now paid by the 
State of West Virginia.

(Complainant subsequently suggested the following substitute for para-
graph II.)

II.
What is the just amount and proportion of said debt, including the in-

terest thereon, which should now be apportioned to, and paid by, the State
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any question of principle, as between pars. Ill and IV, com-
plainant’s draft, and par. VII, defendant’s draft.

Complainant asks that the provisions expressed in pars. Ill, 

of West Virginia? Such amount and proportion of said debt the master 
will ascertain by charging against West Virginia:

(1) All expenditures made by the State of Virginia within the territory 
which now constitutes the State of West Virginia since any part of said debt 
was contracted.

(2) Such proportion of the ordinary expenses of the government of Vir-
ginia since any part of said debt was contracted as was fairly assignable to 
the counties which were erected into the State of West Virginia.

In ascertaining this, the master will take as the basis or criterion upon 
which the apportionment of said expenses shall be made the average total 
population of Virginia, excluding slaves, as nearly as the same can be de-
termined from the United States Census for each of the decades in which 
such expenses were incurred and paid.

(3) The amount and value of all money, property, stocks, and credits 
which West Virginia received from the Commonwealth of Virginia, not 
embraced in any of the preceding items and not including any property, 
stocks, or credits which were obtained or acquired by said Commonwealth 
after the 19th day of June, 1861, the date of the organization of the restored 
government of Virginia.

(5) From the aggregate of the amounts thus ascertained, the master 
will deduct all moneys paid into the treasury of said Commonwealth from 
the counties included within the State of West Virginia during said period.

(6) The balance thus ascertained, with interest thereon from the 1st day 
of January, 1861, until the same shall be paid, will be the amount and pro-
portion of the debt of the Commonwealth of Virginia existing before that 
date, assignable to West Virginia and which that State should pay.

III.
He will make and return with his report any special or alternative state-

ments of the accounts between the complainant and the defendant in the 
premises which either may desire him to state or which he may deem to be 
desirable to present to the court.

It is further adjudged, ordered, and decreed as follows:
(1) To the end that full and complete information may be afforded the 

master as to all matters involved in the inquiries with which he is charged 
y this decree, the Commonwealth of Virginia and the State of West Vir-

ginia s all each of them respectively produce before the master, or give him 
acc^s to, all such records, books, papers, and public documents as may be 
J1 eir possession or under their control and which may, in his judgment,

A e^lnen^ ^he said inquiries and accounts or any of them.
And the master is authorized to visit the capitals of Virginia and West 
irginia, and to make or cause to be made such examinations as he may
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IV and V, its draft, be embodied in the decree for reasons 
which will be apparent on reading those paragraphs.

The serious objections to the defendant’s draft of decree 

deem desirable of the books of account, documents, and public records of 
either State relating to the inquiries he is directed to make, and to cause 
copies thereof or extracts therefrom to be made for use in making up his 
report.

All published records published by authority of the Commonwealth of 
Virginia prior to the creation of the State of West Virginia and all papers 
and documents and other matter constituting parts of the public files and 
records of Virginia prior to the partition of her territory which, in the judg-
ment of the master, may be relevant and pertinent to any of said inquiries, 
or copies thereof, if duly authenticated, may be used in evidence and con-
sidered by the master. The public acts and records of the two States since 
the creation of the State of West Virginia shall be evidence if pertinent and 
duly authenticated; but all such testimony tendered by either party shall 
be subject to proper legal exception as to its competency.

The master is empowered to summon any persons whose testimony he 
or either party may deem to be material, and to cause their depositions to 
be taken before him or by a notary public or other officer authorized to take 
the same, after reasonable notice to the adverse party.

(2) The master is authorized and empowered to employ such accountants, 
stenographers, or other clerical assistance as he may find it desirable to em-
ploy, and to secure such rooms or offices as he may require, in order to the 
prompt and efficient execution of this order of reference, and to agree with 
such accountants and stenographers, typewriters, and the owner of such 
room or rooms for such compensation to be made to them as the master 
may consider reasonable and just. He is authorized to direct their compen-
sation to be paid out of the funds to be deposited to the credit of this cause.

(3) The complainant will cause the sum of three thousand dollars to be
deposited with the marshal of this court to the credit of this cause, on ac-
count of the costs and expenses of executing this decree and of this suit, and 
the complainant will cause such further sums as may be necessary to defray 
the costs and expenses of executing this decree to be from time to time in 
like manner deposited with said marshal. In the event that the defendant 
shall desire any special statement or accounts to be made, she shall in like 
manner, before the taking of any such account or the making of such specia 
statement, cause the sum of------dollars to be deposited with the marshal.

And the master is authorized from time to time to draw upon the funds 
so deposited by Virginia for the compensation of the accountants and other 
clerical assistants whom he may employ, and for any other costs or expenses, 
including stationery, printing, and room rent, which it may in his judgment 
be necessary to be incurred in promptly and efficiently executing this or er 
of reference or making up any special statement or accounts asked for y 
the plaintiff, and the same will be charged up as part of the complainant s
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are particularly to par. II, but also to pars. Ill, IV and V 
thereof.

Complainant’s draft directs the master to take an account 
ascertaining:
costs; and he will draw upon the fund deposited by the defendant for any 
costs which may be incurred in making up any special statement or accounts 
which may be desired by the defendant to be specially stated, which drafts, 
accompanied by proper vouchers, the marshal of this court will pay, and the 
same will be charged up as part of the defendant’s costs in the cause.

And the said marshal is allowed to have and retain a commission of five 
per centum for his services in receiving and disbursing the funds so deposited 
with him, and he will make a report of his transactions, receipts, and dis-
bursements in the premises to the court.

IV.
The first notice of the time and place fixed by the master for beginning 

the taking of the accounts directed by this decree shall be given at least 
thirty days before the date fixed by him therefor, provided that the date 
so fixed by the master for beginning the taking of said accounts shall not be 
a day earlier than February 20, 1907. The master may adjourn his sittings 
from time to time and place to place without notice to the parties. He will 
cause to be kept, in a minute book to be provided for the purpose, a journal 
or minutes of his sittings in the execution of this decree, showing the coun-
sel present, if any, any adjournments which may be taken by him from 
time to time or place to place, and any other matters which the master may 
deem it proper to mention therein, which minute book or journal he will 
return with his report.

V.
Any notices to be given in connection with the execution of this decree 

may be given to the Attorneys-General of the respective States.

Defendant’s draft of decree referring the cause to a master.
This cause came on this day to be heard upon the complainant’s bill and 

the exhibits filed therewith; the answer of the defendant, with the exhibits 
filed therewith; the general replication thereto by the complainant, and was 
argued by counsel, and on consideration of which it is adjudged, ordered, 
and decreed that this cause be, and the same is hereby, referred to------------ ,
who is appointed a special master herein, who, after giving — days’ notice 
to the parties of the times and places fixed by him, from time to time, for 
executing this decree, will ascertain and report to the court:

I.
The amount of the public debt of the Commonwealth of Virginia on the 

rst day of January, 1861, stating specifically how and in what form the
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“The amount of the public debt of the Commonwealth of 
Virginia as of the first day of January, 1861, stating specifi-
cally, how and in what form the same was evidenced, by what 
same was evidenced, by what authority of law and for what purposes the 
same was created, and the dates and nature of the bonds or other evidences 
of said indebtedness.

II.
(a) The amount of state expenditures made by the Commonwealth of 

Virginia prior to the first day of January, 1861, within the territory now in-
cluded within the State of West Virginia since any part of said indebtedness 
was contracted, as provided by the ordinance adopted by the Commonwealth 
of Virginia at Wheeling, August 20, 1861.

(b) The aggregate ordinary expenses of the state government of the 
Commonwealth of Virginia prior to January 1, 1861, and since any part of 
said indebtedness was contracted.

(c) All moneys paid into the treasury of the Commonwealth of Virginia 
from the counties included within the State of West Virginia during said 
period.

III.
Whether any agreements, contracts, or arrangements, other .than those 

appearing from the exhibits filed with the bill herein, have been made by 
the Commonwealth of Virginia with her creditors since January 1, 1861, with 
reference to said public debt created prior to said date, or to the satisfac-
tion or discharge of said indebtedness or any part thereof.

IV.
The amount of certificates relating to said indebtedness issued by the 

Commonwealth of Virginia under the acts of her General Assembly, ap-
proved March 30, 1871, March 28, 1879, February 14, 1882, and February 20, 
1892; and what amount, if any, of said certificates have been deposited since 
January 4, 1906, with the commission appointed under the joint resolution 
of the General Assembly of the Commonwealth of Virginia approved March 6, 
1894; and he will also ascertain and report what amount of said certificates 
so deposited since said date were issued under the act of March 30, 1871; 
what amount were issued under the act of March 28, 1879; what amount 
were issued under the act of February 14, 1882, and what amount were is-
sued under the act of February 20, 1892.

V.
The master will ascertain and report to what extent said certificates issued 

by the Commonwealth of Virginia represented the principal of one-third of 
said public debt and to what extent they represented the interest thereon, 
and the rate at which the interest was reckoned; and he will also ascertain
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authority of law and for what purposes the same was created, 
and the dates and nature of the bonds or other evidences of 
said indebtedness.”
and report whether there is included in said certificates, or in any of them, 
the interest, or any part of the interest, which had accrued on the portion 
of said public debt refunded by the Commonwealth of Virginia, and if so, 
what was the total amount of such interest and at what rate it was reck-
oned.

VI.
It is further ordered and decreed that the master shall ascertain and re-

port what amount, if any, of the bonds or other evidences of debt issued by 
the Commonwealth of Virginia under the act of March 30, 1871, was subse-
quently surrendered by the holders thereof and exchanged for other bonds 
or evidences of debt issued under the acts of 1879, 1882, and 1892, and if 
such exchanges were made, the master will ascertain and report what rate 
of interest was agreed to be paid upon such new bonds or evidences of debt.

VII.
It is further ordered and decreed that the Commonwealth of Virginia and 

the State of West Virginia shall each produce before the master all such 
records, bqoks, papers, and public documents as may be in their possession 
or under their control, and which may, in his judgment, be pertinent to the 
said inquiries and accounts or any of them.

And the master is authorized to make or cause to be made such examina-
tion as he may deem desirable of the books of account, vouchers, documents, 
and public records of either State relating to the inquiries he is herein di-
rected to make, and to cause copies thereof or extracts therefrom to be made 
for use in making up his report.

All public records published by authority of the Commonwealth of Vir-
ginia prior to the seventeenth day of April, 1861, and all papers and docu-
ments and other matter constituting parts of the public files and records of 
Virginia prior to the date aforesaid which in the judgmerit of the master 
may be relevant and pertinent to any of said inquiries, or copies thereof, if 
duly authenticated, may be used in evidence and considered by the master, 
but all such evidence shall be subject to exceptions to its competency. The 
public acts and records of the two States since the admission of West Vir-
ginia into the Union shall be evidence, if pertinent and duly authenticated, 
but all such evidence tendered by either party shall be subject to proper 
legal exceptions to its competency.

The master is empowered to summon any persons whose testimony he 
or either party may deem to be material, and to cause their depositions to 
be taken before him, or by a notary public or other officer authorized to 
take the same, after reasonable notice to the adverse party.

The master is authorized and empowered to employ such stenographers 
and other clerical assistants as he may find it desirable to employ in order
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The defendant’s draft adopts this paragraph.
Par. II, plaintiff’s draft, directs the master to take the fol-

lowing accounts:
“What amount and proportion of said indebtedness and of 

the interest accrued thereon, should in equity be apportioned 
to and be now paid by the State of West Virginia.”

Par. II, defendant’s draft, directs the master to take the 
following accounts:

(а) “The amount of state expenditures made by the Com-
monwealth of Virginia prior to the first day of January, 1861, 
within the territory now included within the State of West 
Virginia since any part of said indebtedness was contracted, 
as provided by the ordinance adopted by the Commonwealth 
of Virginia at Wheeling, August 20th, 1861.

(б) “The aggregate ordinary expenses of the state govern-
ment of the Commonwealth of Virginia, prior to January 1st, 
1861, and since any part of said indebtedness was contracted.

(c) “ All moneys paid into the treasury of the Commonwealth 
of Virginia from the counties included within the State of 
West Virginia during said period.”

to the prompt and efficient execution of this order of reference, and to agree 
with such stenographers and typewriters and clerical assistants upon such 
compensation to be made to them as the master may consider reasonable 
and just. He is authorized to direct their compensation to be paid out of 
the funds to be deposited to the credit of this cause.

The complainant shall cause the sum of three thousand dollars to be de-
posited with the marshal of this court to the credit of this cause, and such 
further sums as from time to time may be required, on account of the costs 
and expenses of executing this decree; and the master is authorized from 
time to time to draw upon the fund so deposited by Virginia for the com-
pensation of the stenographers, typewriters,, and other clerical assistants 
whom he may employ, and for any other costs and expenses, including 
stationery and printing, which may in his judgment be necessary to be in-
curred in executing this order of reference.

The said marshal is allowed to have and retain a commission of 5 per 
centum for his services in receiving and disbursing the funds so deposited 
with him, and he will make a report of his transactions, receipts, and dis-
bursements in the premises to the court.

Any notices to be given in connection with the execution of this decree 
may be given to the Attorneys General of the respective States.
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Par. Ill, plaintiff’s draft, directs that the master “will 
make and return with his report any special or alternative 
statements of the accounts between the complainant and the 
defendant in the premises which either may desire him to 
state or which he may deem to be desirable to present to the 
court.”

Complainant objects to par. II, defendant’s draft, on the 
ground that it seems to lend the sanction of the court in ad-
vance to a basis or scheme for the statement of the account, 
which is not shown by anything as yet in the cause to be either 
equitable or just.

Before any such question can be fairly adjudicated, it is 
necessary that the evidence in the case be taken and have 
the aid of its master in collating and thoroughly digesting it.

There is not enough in the record to enable the court to 
come to any just or definite conclusion as to the precise scheme 
which it would be equitable to adopt in stating the account. 
To do so at this stage of the litigation, would be to decide an 
important question in the case before the evidence is taken. 
The effect of par. II would be to have the court prejudge the 
case as to the basis on which the account shall be stated.

The case is now only submitted for a decree referring it to 
a master, to state and report to the court the data necessary 
to enable the court to justly decide it upon its merits.

If it should then appear that the basis prescribed by the 
Wheeling ordinance is binding upon the parties, and must be 
followed as the basis upon which the account shall be made 
up, that basis would be adopted. But if it should be then 
manifest that that arbitrary basis of settlement is not the one 
on which the account should be stated, because it would, if 
applied to the facts of the case as they shall appear in the 
evidence, lead to absolutely unconscionable results and operate 
to impair the obligation of the contracts by which the common 
debt was created, contracts which were and are alike obliga-
tory upon Virginia and upon West Virginia, or for any other 
valid reason, then the scheme of settlement indicated in the 
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Wheeling ordinance would have to be discarded, and an equi-
table basis and scheme of settlement adopted.

Complainant contends that, while the Wheeling ordinance 
upon its face, prescribes an absolutely arbitrary basis of settle-
ment, the representatives of Virginia are satisfied that upon a 
fair, reasonable and just construction of the language of that 
ordinance, and of the subsequent supplemental enactments, 
the scheme of settlement therein defined will, when applied 
to the facts as stated in the bill, and as it is believed they can 
be established by proofs, result in fixing the proportion of 
the debt of Virginia which West Virginia should assume and 
pay, inclusive of interest, at a very large sum, though not so 
large a sum as it would be equitable for West Virginia to 
pay.

The debt, a portion of which she was to pay, was an interest-
bearing debt. It would be manifestly “just” and “equitable” 
that West Virginia should be required to pay interest as well 
as principal. Indeed, any settlement which does not require 
that State to pay interest during the long period of her de-
fault and refusal to pay anything, would be not only unjust, 
and inequitable, but iniquitous.

West Virginia came into the Union upon the distinct con-
dition expressed in her constitution, that she would assume 
an equitable proportion of the common debt of the undivided 
State, as it existed prior to January 1, 1861, and would pro-
vide for the payment of the accruing interest and the re-
demption of the principal thereof.

While it is believed that, upon the facts stated in the bill 
and accompanying exhibits, and upon the proofs hereafter to 
be adduced in support thereof, West Virginia will owe a very 
large sum, even under the arbitrary scheme of the Wheeling 
ordinance, we submit that we should not, in the present status 
of the litigation, be tied down to the terms of that ordinance.

Another palpable objection to the defendant’s draft is, that 
it excludes from the account the value of the property, assets, 
and money which West Virginia has received from the Com-
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monwealth. Upon any basis of just accounting, these items 
should be brought into the account.

If the account should be stated on the basis of the Wheel-
ing ordinance, these items would manifestly be proper charges 
against West Virginia. By the terms of that ordinance, Vir-
ginia’s title to, and ownership of, all of the property and assets 
theretofore belonging to the Commonwealth remain intact.

By it, West Virginia would acquire no title to any of those 
assets or of that property. Framed as that ordinance was, 
by Western Virginians, and arbitrary, and on its face unjust, 
as were the criteria by which it undertook to provide that 
West Virginia’s proportion of the common debt should be 
computed, its authors were not so conscienceless as to also 
propose that the new State, after making such an inadequate 
contribution to its share of a debt which had been chiefly 
contracted by the votes of the representatives of its people 
and for their benefit, should also have a share of the property 
and assets of the Commonwealth, free of charge.

All that was, by the terms of that ordinance, to be ceded 
by the Commonwealth to the new State, was political domin-
ion, and jurisdiction over the people and territory embraced 
in the new State.

The meaning and effect of the ordinance was to leave the 
title to, and ownership of, the assets and property of the Com-
monwealth in the Commonwealth.

Another objection to the account called for by defendant’s 
draft, is that it does not direct any account to be taken ascer-
taining the amount and proportion of the debt of Virginia on 
and prior to January 1, 1861, which West Virginia should 
assume and pay, but contents itself with merely directing the 
arbitrary and inconsequential accounts defined in par. II, de-
fendant’s draft.

Complainant’s principal insistance is that defendant’s draft 
of a decree prejudges the case in advance of a hearing upon the 
merits, while that tendered for the plaintiff cannot operate to 
the prejudice of either party, upon any material question in 
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the cause; by this draft the adjudication of these questions 
being left to await a hearing after the master’s report shall be 
filed, upon the evidence then fully in the cause.

The precise accounts called for by par. II, defendant’s draft, 
will be taken by the master if he shall find it necessary and 
proper to take them in order to ascertain the amount and pro-
portion of the Virginia debt which West Virginia should pay; 
and if the master shall for any reason deem it unnecessary to 
take those accounts, the defendant can, under par. Ill, com-
plainant’s draft, have them stated as special accounts, if she 
shall be so advised.

Par. Ill of complainant’s draft is designed to enable each 
party, or the master, to have alternative, or special statements 
of the accounts made up on any basis on which either party or 
the master may deem it proper or desirable that the same shall 
be stated.

By having the respective views and contentions of the com-
plainant and the defendant thus presented in contrast in such 
concrete form, the court, with the assistance of the findings 
of the master, will be enabled more readily and intelligently 
to reach a just conclusion.

If the inquiries defined in pars. Ill, IV, V and VI, defend-
ant’s draft, have any pertinency to any question in the case, 
it must be because of something not yet in the record.

Complainant objects to them as being unnecessary and ir-
relevant.

There is nothing in the cause, or so far as we know out of 
it, to show that there is any foundation in fact for the in-
quiry mentioned in par. Ill, defendant’s draft, as to whether 
Virginia has made any other contracts or arrangements with 
the public creditors, since January 1, 1861, in reference to 
the public debt. That inquiry, though harmless, is useless.

The accounts provided for in pars. IV and V, defendant’s 
draft, are not pertinent to any issue in the cause.

Both relate to the certificates or receipts given by Virginia 
to the holders of the bonds issued by the Commonwealth be-
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fore her dismemberment, who have deposited these bonds 
with her.

Those certificates are in the nature of a declaration of trust 
by Virginia, that she holds said bonds (so far as they have not 
been funded in the new securities which the Commonwealth 
has given for about two-thirds of the aggregate amount thereof, 
principal and interest), for the benefit of the owners of the 
bonds deposited with her.

Those transactions cannot in any way affect any question 
in the cause.

The only function of those certificates is to show who are 
now entitled to the bonds which were so deposited with Vir-
ginia, and which she holds in her treasury for the benefit of 
these certificate holders, awaiting a settlement with West Vir-
ginia. These inquiries are unnecessary and useless.

The same objection applies to par. VI, defendant’s draft. 
That relates to the obligations which were issued by Virginia, 
as now constituted, in settlement of the two-thirds of the old 
bonds funded, and payment of which was assumed by her.

That is a matter with which West Virginia has nothing to 
do, and which does not affect the rights or obligations of either 
party in respect to the claims asserted in complainant’s bill.

Those new bonds given by Virginia for the two-thirds of 
the old bonds assumed by her, and accepted by the owners of 
the old bonds so deposited with Virginia, operated as a pay-
ment and discharge of the old bonds to the extent of the two- 
thirds thereof so funded.

West Virginia is not sued here to pay any part of that two- 
thirds so settled by Virginia. She is sued to have her assume 
and pay so much of the remaining unfunded third of the com-
mon debt of the undivided State, as may be West Virginia’s 
equitable portion of the whole of the debt represented by the 
bonds of the original State. It has never been claimed or sug-
gested that there was any liability on West Virginia beyond 
said unfunded third of the bonds of the original State which 
have been funded; or that West Virginia should pay more than 



526 OCTOBER TERM, 1907.

Argument for Defendant. 209 U. S.

one-third of the bonds issued by Virginia prior to the forma-
tion of West Virginia, which have not been funded.

The liability of West Virginia on account of the common 
public debt, has sometimes been estimated by Virginia or her 
representatives at one-third thereof, but never at more than 
one-third, and Virginia has undertaken to take care of the 
other two-thirds with which West Virginia has nothing to do.

It is true, that there are some millions of the debt of the 
undivided State, which Virginia has paid in full, and holds the 
obligations so taken up by her as a claim against the new State, 
to the extent of West Virginia’s equitable liability for contri-
bution therefor; and the extent of that liability can be ascer-
tained and stated in the account directed by par. II, com-
plainant’s draft.

There is no occasion for any of the accounts directed by 
pars. Ill, IV, V and VI, defendant’s draft. If West Virginia 
wants any of them to be stated, she can have that done as a 
special statement under par. Ill of complainant’s draft.

Mr. John G. Carlisle and Mr. John C. Spooner, with whom 
Mr. C. W. May, Attorney General of the State of West Vir-
ginia, Mr. Charles E. Hogg, Mr. W. Mollohan, Mr. George W. 
McClintic and Mr. W. G. Matthews were on the brief, for de-
fendant:

The difference between the two proposed decrees is radi-
cal, and presents to the court a question which in our view 
is fundamental and which West Virginia contends, respect-
fully and very earnestly, should be decided before any reference 
to a master to state the account between the parties.

The jurisdiction of the court over this case is settled by the 
decision overruling the demurrer. We are quite aware that 
the court has recognized a distinction between suits by private 
parties in respect of the application of the rules of pleading 
and of practice, and suits between States. Rhode Island v. 
Massachusetts, 13 Peters, 23; Rhode Island v. Massachusetts, 
14 Peters, 256.
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West Virginia does not and could not successfully here con-
test the principles thus laid down, but the principles of equity 
and the rules of chancery procedure so far as essential to pro-
tect the rights of parties litigating in this tribunal will, of course, 
be substantially enforced. The application of some of the 
rules of procedure are certainly essential to substantial justice. 
2 Bates, Fed. Eq. Pro. 802, § 753.

Thus it stands alleged in the bill and admitted by the answer, 
and if it were not admitted by the answer, it is conclusively es-
tablished by the bill and its exhibits, that there was a solemn 
agreement entered into in 1861 between the State of Virginia 
and the new State of West Virginia, with the consent of the 
Congress, by which the latter State assumed (as one of the 
conditions of the assent of Virginia to her becoming a State) 
a just proportion of the indebtedness of that Commonwealth as 
it existed prior to January 1, 1861, the manner of ascertaining 
which proportion was defined by the ordinance itself.

The ordinance was, as treated by this court in the case of 
Virginia v. West Virginia, 11 Wallace, 39, a proposition by 
the Commonwealth of Virginia to the people of the proposed 
new State. It was accepted by the constitutional convention 
of the proposed new State, carried into its constitution and 
adopted by the people; and when the State was admitted into 
the Union by the Congress, with the assent of Virginia, it be-
came a completed compact between competent parties, upon 
adequate consideration, protected by the Constitution of the 
United States from impairment by either party.

The ordinance defines what would be a just proportion; for 
it provides not only for the assumption of a just proportion, but 
specifically in what manner that proportion shall be ascertained.

The obligation of a lawful compact between two States, 
justiciable in its nature, certainly is as binding in law upon 
both until abrogated by both in a constitutional way, as a 
contract between a State and an individual, or between two 
individuals, and a disregard or violation of it by one, certainly 
cannot thereby release it from its obligation.
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From the averments of the bill and the admissions in the 
answer, and the argument at the bar, it cannot be an open 
question in this case that the only liability of West Virginia 
for an equitable proportion of the ante-bellum debt of Virginia 
is upon the basis of the ordinance.

The general rule stated in Hartman v. Greenhow, 102 U. S. 
672, to the effect that where a State is divided into two or 
more States, in the adjustment of liabilities between each 
other, the debts of the parent State should be ratably appor-
tioned among them, is essentially qualified by the authorities 
there quoted, in this, that a special agreement between the 
two States in respect of the assumption of a proportion of the 
debt as it existed before the separation, takes the case out of 
the'general rule; so that the second ground alleged in the bill 
which specifically avers a special agreement, destroys the ap-
plicability of the rule to this case. This special agreement 
cannot be dismissed from this case as the decree proposed on 
behalf of Virginia would do. This court has sustained the 
validity of this ordinance in Virginia v. West Virginia, 11 
Wallace, 39, in respect of the provision contained in it for 
the incorporation of the counties of Berkeley and Jefferson 
in the latter State conditioned upon a popular vote there-
for.

If the ordinance was valid then in respect of the incorpora-
tion of these counties, it cannot be held to be invalid as to the 
specific provision contained in § 9 for the assumption by the 
new State of a just proportion of the indebtedness to be ascer-
tained in the manner defined, clearly carried into the constitu-
tion of the new State and assented to by Congress by the ad-
mission of West Virginia into the Union.

Whether it was or was not the lawful government of Virginia 
was a political question. When the House of Representatives 
admitted the members of Congress from that State and the 
Senate admitted the senators elected by the legislature of the 
“Restored State,” and the President recognized that govern-
ment as the true government of Virginia, that forever settled
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its legality and regularity beyond the power of judicial review 
and made valid its acts ab initio. But for that “ Restored 
State of Virginia,” and its recognition by the political depart-
ments of the Federal Government, there would have been no 
government of Virginia under the Constitution of the United 
States from April, 1861, to the close of the war. The ordinance 
of the Wheeling convention of 1861, which was the genesis of 
the State of West Virginia, and the adoption of its constitution, 
are, from the standpoint of law, as clearly acts of the Common-
wealth of Virginia as if they had taken place in 1851 instead 
of in 1861.

An agreement between States, such as this special agree-
ment in respect to the proportion of the debt of Virginia which 
was to be assumed by the State of West Virginia, when con-
sented to by Congress, binds the citizens of both States, and 
is irrevocable by either party. Where the legislation of either 
has attempted to impair the obligation of a compact, it has 
been held void under the Constitution of the United States. 
Greene v. Biddle, 8 Wheat. 1; Rhode Island v. Massachusetts, 
12 Peters, 748, and cases cited.

The Wheeling ordinance was carried into the constitution 
of West Virginia as follows:

“Articl e VIII. Section 8. An equitable proportion of the 
public debt of the Commonwealth of Virginia prior to the 
1st day of January, 1861, shall be assumed by this State, and 
the Legislature shall ascertain the same as soon as may be 
practicable, and provide for the liquidation thereof by a sink-
ing fund sufficient to pay the accruing interest and to redeem 
the principal within thirty-four years.”

The convention assembled within ninety days after the 
adoption of the ordinance. Its sole warrant for assembling was 
the ordinance. Its authority to frame the constitution was 
derived from the ordinance. The ordinance as a whole was a 
proposition to that convention and, as a whole, was accepted 
by the convention. The convention complied with all the 
provisions of the ordinance. The constitution was framed to 

vol . ccix—34 
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meet all the requirements of the ordinance. It was the basis 
of the constitution.

The inconsistent attempt to eliminate the ordinance from the 
case—the present posture of counsel for Virginia—is in order 
that the ordinance may be eliminated, and § 8 of the first 
constitution is to be construed as the assumption by the new 
State of an equitable proportion of the public indebtedness of 
Virginia prior to January 1, 1861, upon the basis of population 
and territory. Such cannot be the law of this case. The 
assembling of the convention was an acceptance of § 9 of the 
ordinance. The ordinance embodied the conditions, and §9 
by no means the least important of them, of Virginia’s consent 
to the erection of the new State out of her territory.

The suggestion that § 8 of Article 8 of the constitution 
had no reference to § 9 of the ordinance, assumes that the new 
State was taking upon herself an equitable proportion of the 
public debt of the Commonwealth of Virginia prior to the first 
day of January, 1861, without definition or understanding 
as to the basis upon which it was to be ascertained, therefore 
leaving open the vital question as to what would constitute 
an equitable proportion, for future adjustment between the 
two States. This is not to be believed.

The debt of Virginia on January 1, 1861, was doubtless well 
known throughout the State of Virginia. It is alleged in the 
bill that about $33,000,000 of it were incurred in connection 
with the construction of works of internal improvement. If 
it had been the purpose of Virginia, in requiring as a condition 
of her assent, the assumption by the proposed new State of 
an equitable proportion of the public debt without specifica-
tion as to the manner in which, and the basis upon which that 
proportion should be ascertained, it is inconceivable that the 
language of § 9 of the ordinance would have been what it was, 
and that the language of § 8 of Article 8 of the constitution 
would have been what it was. It was entirely for Virginia to 
dictate the terms, and if it had been her purpose to require an 
assumption of the debt upon the basis of territory and popu-
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lation, West Virginia would have been required to assume 
“one-third of the debt as it existed prior to the first day of 
January, 1861,” or “an equitable proportion to be ascertained 
upon the basis of territory and population.”

If the ordinance be valid and binding, it cannot be disre-
garded by the court. While West Virginia could not by any 
suit prevent Virginia from disregarding it in the adjustment 
with her creditors of her debt or any portion of it, when Vir-
ginia invokes the original jurisdiction of this court in a suit 
against West Virginia to compel her to account for an equitable 
proportion of her debt prior to January 1, 1861, upon the basis 
of the ordinance and upon other and different bases, she may 
plead the ordinance as the only basis upon which the court 
can decree an accounting by her. The court will not make 
a new contract for the parties. They were competent to make 
one for themselves, and they did make one for themselves. 
It is unfortunate that the two States were unable many years 
ago to adjust the matter in accordance with the agreement 
which they had entered into and which subsists between them.

West Virginia is entitled to have the question whether or 
not the special agreement as to what shall constitute a just 
proportion of the debt solemnly entered into between the two 
States is binding, determined at this juncture by the court and, 
if it be held to be a binding agreement, Virginia is entitled to 
no accounting with West Virginia in this suit for her equitable 
proportion of the debt of the Commonwealth prior to January 1, 
1861, except under the terms of that ordinance, carried into the 
constitution.

Complainant’s draft directs that the master—“III. Make 
and return with his report any special or alternative state-
ments of the account between the plaintiff and the defend-
ant in the premises which either may desire him to state or 
which he may deem to be desirable to present to the court.” 
This asks the court to leave the determination of the pivotal 
point in the case, which defendant contends should be decided 
by it in advance of an accounting, to a master, albeit only in 
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an advisory way, and it gives West Virginia permission to 
have an accounting made, if she desires it, on the basis of the 
ordinance at her own expense. She is defendant here. In 
that event we would have two lines of investigation proceed-
ing before the master at the same time, each entirely distinct 
in basic principle from the other, each burdensome in labor, 
expense and the consumption of time. Neither would throw 
any light upon the other. An exhaustive accounting under 
the ordinance would not aid the court in determining whether 
it is binding and the only legal basis of settlement or not. An 
exhaustive investigation upon the international law basis 
would no more aid 'the court in determining whether the ordi-
nance is binding and therefore the sole ground upon which 
the liability of West Virginia to an accounting at all can be 
based. If the compact is in force, any accounting save under 
that will be not only burdensome, but superfluous.

Defendant’s draft is in literal execution of the contract of 
the parties, as evidenced by the ordinance and § 8 of the first 
constitution.

It directs the master to ascertain and report:
(a) The amount of state expenditures made by the Common-

wealth of Virginia prior to the first day of January, 1861, 
within the territory now included within the State of West 
Virginia, since any part of said indebtedness was contracted, 
as provided by the ordinance adopted by the Commonwealth 
of August 20, 1861.

Defendant agrees that the last clause need not be inserted.
(&) To ascertain the aggregate ordinary expenses of the state 

government of the Commonwealth prior to January 1, 1861, 
and since any part of said indebtedness was contracted.

(c) All moneys paid into the treasury of the Commonwealth 
of Virginia from the counties included within the State of 
West Virginia during the said period.

The items (a) and (6) are, under the ordinance, to be charged 
to West Virginia.

The item (c) is under the ordinance to be credited to the
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State of West Virginia, and when these three steps shall have 
been taken, and the two items charged, and the one item cred-
ited, the sum which it was agreed between the two States 
should constitute a just proportion of the debt of the Com-
monwealth of Virginia prior to January 1, 1861, which West 
Virginia assumed, will have been ascertained. These provi-
sions are not “arbitrary and inconsequential items.”

They are the items which Virginia herself framed and re-
quired to be accepted by the proposed new State as a condition 
of assent to her separation and admission into the Union.

There is but one item in § 9—defining the manner in which 
the account should be taken in order to ascertain the propor-
tion of the debt to be taken upon herself by the proposed new 
State—left at all indefinite, and that is item (6), “ ‘a just 
proportion ’ of the ordinary expenses of the state government, 
since any part of said debt was contracted.” This involves a 
determination of the basis upon which a “just proportion” 
of the aggregate ordinary expenses of the state government 
during the said period is to be ascertained. Shall it be popula-
tion or territory, or both, or taxable values? Defendant con-
tends that it should be based upon population, since “ govern-
ment”—including the administration of justice, the making 
and administering of the laws, the education of the children 
through a system of common schools, academies and a state 
university, the maintenance of state institutions, the support 
of prisoners, the care of the insane and paupers, and the like— 
is for people, not acres. Defendant suggests there should be 
added to defendant’s draft, in respect of an ascertainment of 
the aggregate ordinary expenses of the State, a direction to 
the master to find alternatively certain facts substantially as 
follows: “For the purpose of enabling the court to determine 
the just proportion of the aggregate of the ordinary expenses 
of the state government of the Commonwealth of Virginia 
prior to January 1, 1861, and since any part of said indebted-
ness was contracted, said master shall ascertain and report the 
population during the said period of the counties now con-
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stituting the Commonwealth of Virginia, and separately the 
population of the counties now constituting the State of West 
Virginia, as shown by the decennial censuses taken during the 
said period by the United States, and also the average popula-
tion of Virginia during each of said periods of ten years.”

The aggregate ordinary expenses being found, and the items 
suggested as to population, it will be easy to determine the 
“just proportion” if that is the proper basis.

This case should not be cast at large, with no definition of 
the principles to govern his action, into the hands of a master; 
that at least it should be settled before a reference for the pur-
pose of taking an account, whether the liability of West Vir-
ginia to Virginia is upon the special agreement which preceded 
and accompanied her admission into the Union, or, because of 
the absence of a special agreement, upon the basis of popula-
tion and territory.

It will be observed that in par. II, complainant’s draft, the 
master is not only directed to ascertain the amount and propor-
tion of said indebtedness, but “of the interest accrued thereon.”

Defendant objects to this paragraph because there is no le-
gal ground for directing the ascertainment of interest. West 
Virginia, has not obligated herself in any manner for the pay-
ment of interest. A State is not liable to pay interest unless 
it has expressly contracted to do so. See United States v. 
North Carolina, 136 U. S. 211.

See also, following this principle, Sawyer v. Colgan, 102 Cali-
fornia, 293; Hawkins v. Mitchell, 34 Florida, 421, 422; Moli- 
neux v. State, 109 California, 380; Flint &c. R. R. v. Board 
of Auditors, 102 Michigan, 502; Carr v. State, YZ1 Indiana, 204.

See also note, 22 American State Reports, 448.

By leave of court, Mr. Holmes Conrad made an argument 
herein as amicus curite.

On May 4, 1908, The  Chief  Jus tice  announced the follow-
ing decree:

This cause having been heard upon the pleadings and accom-
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panying exhibits, it is, on consideration, ordered that it be 
referred to a special master, to be hereinafter designated,1 to 
ascertain and report to the court:

1. The amount of the public debt of the Commonwealth of 
Virginia on the first day of January, 1861, stating specifically 
how and in what form the same was evidenced, by what au-
thority of law and for what purposes the same was created, 
and the dates and nature of the bonds or other evidence of said 
indebtedness.

2. The extent and value 2 of the territory of Virginia, and of 
West Virginia June 20, 1863, and the population thereof, with 
and without slaves, separately.

3. All expenditures made by the Commonwealth of Virginia 
within the territory now constituting the State of West Vir-
ginia since any part of the debt was contracted.

4. Such proportion of the ordinary expenses of the govern-
ment of Virginia since any of said debt was contracted, as was 
properly assignable to the counties which were created into 
the State of West Virginia on the basis of the average total pop-
ulation of Virginia, with and without slaves, as shown by the 
census of the United States.

5. And also on the basis of the fair estimated valuation of the 
property, real and personal, by counties, of the State of Vir-
ginia.

6. All moneys paid into the treasury of the Commonwealth 
from the counties included within the State of West Virginia 
during the period prior to the admission of the latter State into 
the Union.

7. The amount and value of all money, property, stocks and 
credits which West Virginia received from the Commonwealth 
of Virginia, not embraced in any of the preceding items and

On June 1, The  Chie f Just ice  announced the appointment of 
r. Charles E. Littlefield, a member of the bar of this court as special 

master.
2 A .

motion having been made to modify the decree this paragraph was 
amended by the court of June 1 so as to read “The extent and as- 
sesse valuation &c.” and in all other respects the motion was overruled. 
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not including any property, stocks or credits which were ob-
tained or acquired by the Commonwealth after the date of 
the organization of the restored government of Virginia, to-
gether with the nature and description thereof.

The answers to these inquiries to be without prejudice to 
any question in the cause.

It is further ordered that the Commonwealth of Virginia and 
the State of West Virginia shall each, when required, produce 
before the master, upon oath, all such records, books, papers 
and public documents as may be in their possession or under 
their control, and which may, in his judgment, be pertinent to 
the said inquiries and accounts, or any of them.

And the master is authorized to make, or cause to be made, 
such examination as he may deem desirable of the books of 
account, vouchers, documents and public records of either 
State relating to the inquiries he is herein directed to make, 
and to cause, copies thereof or extracts therefrom to be made 
for use in making up his report.

All public records published by authority of the Common-
wealth of Virginia prior to the seventeenth day of April, 1861, 
and all papers and documents and other matter constituting 
parts of the public files and records of Virginia prior to the date 
aforesaid, which in the judgment of the master may be relevant 
and pertinent to any of said inquiries, or copies thereof, if duly 
authenticated, may be used in evidence and considered by the 
master, but all such evidence shall be subject to exceptions to 
its competency. The public acts and records of the two States 
since the admission of West Virginia into the Union shall be 
evidence, if pertinent and duly authenticated, but all such evi-
dence tendered by either party shall be subject to proper legal 
exceptions to its competency.

The master is empowered to summon any persons whose 
testimony he or either party may deem to be material, and to 
cause their depositions to be taken before him, or by a notary 
public or other officer authorized to take the same, after rea-
sonable notice to the adverse party.
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The master is authorized and empowered, subject to the ap-
proval of the Chief Justice, to employ such stenographers and 
other clerical assistants as he may find it desirable to employ in 
order to the prompt and efficient execution of this order of 
reference, and to agree with such stenographers and typewriters 
and clerical assistants upon such compensation to be made to 
them as the master may consider reasonable and just. He is 
authorized to direct their compensation to be paid out of the 
funds to be deposited to the credit of this cause.

The complainant shall cause the sum of five thousand dollars 
to be deposited with the marshal of this court to the credit of 
this cause, and such further sums as from time to time may be 
required, on account of the costs and expenses of executing this 
decree; and the master is authorized from time to time to draw 
upon the fund so deposited by Virginia for the compensation of 
the stenographers, typewriters and other clerical assistants 
whom he may employ, and for any other costs and expenses, 
including stationery and printing, which may in his judgment 
be necessary to be incurred in executing this order of reference.

The said marshal shall receive such commission for his ser-
vices in receiving and disbursing the funds so deposited with 
him as may be allowed by the court, and he will make a report 
of his transactions, receipts and disbursements in the premises.

Any notices to be given in connection-with the execution of 
this decree may be given by and to the Attorneys General of the 
respective States.

The master will make his report with all convenient speed 
and transmit therewith the evidence on which he proceeds, and 
is to be at liberty to state any special circumstances he con-
siders of importance, and to state such alternative accounts as 
may be desired by either of the parties, subject to the direction 
of the court.

And the court reserves the consideration of the allowance of 
interest; of the costs of this suit, and all further directions until 
after the master has made his report; either of the parties to be 
at liberty to apply to the court as they shall be advised.
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No. 445. The  Unite d  Stat es  Life  Ins ura nce  Company  in  
the  City  of  New  York , Plainti ff  in  Error , v . Harry  
Spin ks . In error to the Court of Appeals of the State of Ken-
tucky. Motion to dismiss submitted February 24, 1908. De-
cided March 2, 1908. Per Curiam. Dismissed for the want of 
jurisdiction. Mr. William Marshall Bullitt, Mr. Charles E. 
Patterson and Mr. John G. Carlisle for plaintiff in error. Mr. 
J. H. Hazelrigg for defendant in error.

No. 560. Northw est ern  Ele va te d  Rail road  Comp any , 
Plain tif f  in  Erro r , v . Peab ody  Coa l  Comp any  et  al . In 
error to the,Supreme Court of the State of Illinois. Motion 
to dismiss or affirm submitted February 24, 1908. Decided 
March 2, 1908. Per Curiam. Dismissed for the want of juris-
diction. Mr. Clarence A. Knight for plaintiff in error. Mr. 
Horace Kent Tenney for defendants in error.

No. 151. John  Boy d , Pla int iff  in  Erro r , v . The  State  of  
Texas . In error to the Court of Criminal Appeals of the State 
of Texas. Submitted March 5, 1908. Decided March 9, 1908. 
Per Curiam. Writ of error dismissed for the want of jurisdic-
tion, Leeper v. Texas, 139 U. S. 462; Duncan v. Missouri, 152 
U. S, 377, 382; Gibson v. Mississippi, 162 U. S. 565, 590; Allen 
v. Georgia, 166 U. S. 138; Brown v. New Jersey, 175 U. S. 172; 
Layton v. Missouri, 187 U. S. 356; Rogers v. Peck, 199 U. S. 425; 
case below, 96 S. W. Rep. 1079. Mr. H. M. Garwood for plain-
tiff in error. Mr. Robert Vance Davidson for defendant in error.
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No. 554. The  Roderi ck  Lean  Man uf act uri ng  Comp any , 
Plain tif f  in  Error , v . Reinha rt  Kuellin g . In error to the 
Supreme Court of the State of New York. Motion to dismiss 
or affirm submitted March 9, 1908. Decided March 16, 1908. 
Per Curiam. Writ of error dismissed for the want of jurisdic-
tion. Kansas City, Fort Scott & Memphis Railroad Company 
v. Daughtry, 138 U. S. 303; Fisk v. Henaril, 142 U. S. 459; 
McDonnell v. Jordan, 178 U. S. 229; Pennsylvania Company v. 
Bender, 148 U. S. 255; In re Pennsylvania Company, 137 U. S. 
451; Wilson v. North Carolina, 169 U. S. 586, 595. Mr. Sardius 
D. Bentley for plaintiff in error. Mr. Eugene Van Voorhis for 
defendant in error.

No. 165. Richar d  H. Fiel d  et  ux ., Plaint iffs  in  Err or , 
v. The  Barb er  Asp halt  Pav ing  Comp any  et  al . In error to 
the Kansas City Court of Appeals of the State of Missouri. 
Submitted March 11, 1908. Decided March 16, 1908. Per 
Curiam. Writ of error dismissed for the want of jurisdiction. 
Missouri, Kansas & Texas Railway Company v. Elliott, 184 
U. S. 530; Sayward v. Denny, 158 U. S. 180; Corkran Oil and 
Development Company v. Amaudet, 199 U. S. 182; Life Insur-
ance Company v. McGrew, 188 U. S. 291; City and County of 
San Francisco v. Itsell, 133 U. S. 65. Mr. Richard H. Field for 
plaintiffs in error. Mr. W. C. Scarritt for defendants in error.

No. 247. Osbe rn  H. Wils on , Plain tif f  iN Error , v . Erie  
Railroad  Comp any  et  al . In error to the Circuit Court of 
the United States for the Northern District of Ohio. Motion to 
dismiss submitted March 16, 1908. Decided March 23, 1908. 
Per Curiam. Dismissed for the want of jurisdiction. Mr. 
Charles Koonce, Jr., and Mr. E. H. Moore for plaintiff in error. 
Mr. William E. Cushing for defendant in error.



OCTOBER TERM, 1907. 541

209 U. S. Opinions Per Curiam, Etc.

No. —, Original. Ex parte: In  the  Matt er  of  Michae l  
Crarch ilo , Petitio ner . Submitted March 9, 1908. Decided 
April 6, 1908. Motion for leave to file petition for writ of man-
damus denied. Mr. James K. Jones and Mr. William J. Stone 
for petitioner.

No. —, Original. Ex parte: In  th e Matter  of  Michae l  
Crarch ilo , Pet iti oner . Submitted March 9, 1908. Decided 
April 6, 1908. Motion for leave to file petition for writ of pro-
hibition denied. Mr. James K. Jones and Mr. William J. Stone 
for petitioner.

No. —, Original. Ex parte: In  th e  Matte r  of  Smoke les s  
Fuel  Comp an y , Petitio ner . Submitted April 6, 1908. De-
cided April 13, 1908. Motion for leave to file petition for writ 
of mandamus denied. Mr. Alexander H. Sands, Mr. William L. 
Royall and Mr. George Bryan for petitioner. ,

No. 563. Thom as  M. Fiel ds , Appe ll ant , v . Charl es  E. 
Haddox , Warde n , etc . Appeal from the District Court of 
the United States for the Northern District of West Virginia. 
Motion to dismiss or affirm submitted March 23,1908. Decided 
April 13, 1908. Per Curiam. Final order affirmed with costs. 
Fields v. United States, 205 U. S. 292; >8. C., 27 App. D. C. 433; 
In re Eckart, 166 U. S. 481; In re Coy, 127 U. S. 731. Mr. Frank 
J. Hogan, Mr. Henry E. Davis and Mr. John C. Gittings for ap-
pellant. The Attorney General and The Solicitor General for ap-
pellee.

No. 199. Charl es  W. Hunte r  et  al ., Petitio ner s , v . Re -
becca  A. Joh ns on  et  al . On a writ of certiorari to the United 
States Circuit Court of Appeals for the Eighth Circuit. Argued
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April 14, 1908. Decided April 20, 1908. Per Curiam. Decree 
of United States Circuit Court of Appeals reversed with costs 
and decree of Circuit Court of the United States for the Eastern 
District of Arkansas affirmed with costs and cause remanded 
to that court. Ballard v. Hunter, 204 U. S. 241. Mr. A. B. 
Shafer, Mr. L. P. Berry and Mr. James K. Jones for petitioners. 
No appearance for respondents.

No. 171. The  Savi ngs  Depo sit  Bank  & Trus t  Compan y  of  
Elyria , Ohio , Appell ant , v . Natha n  Loe se r , Trust ee  of  
th e  Est ate  of  Cass ie  L. Chadwic k , Bankrup t . Appeal from 
the United States Circuit Court of Appeals for the Sixth Circuit. 
Argued April 13 and 14, 1908. Decided April 27, 1908. Per 
Curiam. Appeal dismissed for the want of jurisdiction. Chap-
man, trustee, &c., v. Bowen, 207 U. S. 89; and see Bank v. Klug, 
186 U. S. 202. General Order XXXVI. Mr. John C. Hale and 
Mr. W. W. Boynton for appellant. Mr. Amos Burt Thompson, 
Mr. Charles P. Hine, Mr. Nathan Loeser, Mr. Frederick L. Taft 
and Mr. C. K. Arter for appellee.

No. 680. James  S. Yeat es , Appell ant , v . Georg e  B. Robe r -
son , Sher iff , etc . Appeal from the District Court of the 
United States for the Southern District of Georgia. Argued and 
submitted April 27, 1908. Decided May 4, 1908. Per Curiam. 
Final order affirmed. Mr. John Randolph Cooper for appellant. 
Mr. John C. Hart for appellee.

Decisions on Petitions for Writs of Certiorari from Feb-
ruary 25 to May 4, 1908.

No. 571. Char les  C. May , Pet ition er , v . The  United  
State s . March 2, 1908. Petition for a writ of certiorari to.
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the United States Circuit Court of Appeals for the Ninth Cir-
cuit denied. Mr. Charles S. Voorhees and Mr. Reese H. Voor-
hees for petitioner. The Attorney General, The Solicitor General 
and Mr. Assistant Attorney General Sanjord for respondent.

No. 590. Walla ce  P. Coo k  et  al ., Peti tion ers , v . Timo thy  
Fol ey  et  al . March 2, 1908. Petition for a writ of certiorari 
to the United States Circuit Court of Appeals for the Eighth 
Circuit denied. Mr. George P. Wilson for petitioners. Mr. 
Harris Richardson for respondents.

No. 598. Mrs . Ann ie  E. Penma n , Petitio ner , v . St . Paul  
Fire  an d  Marin e Insu ran ce  Comp any . March 2, 1908. Pe-
tition for a writ of certiorari to the United States Circuit Court 
of Appeals for the Third Circuit granted. Mr. Frederic D. 
McKenney and Mr. A. J. Truitt for petitioner. Mr. W. K. 
Jennings for respondent.

No. 600. J. H. Frida y  et  al ., Petitione rs , v . Hal l  & Kaul  
Comp any . March 2, 1908. Petition for a writ of certiorari to 
the United States Circuit Court of Appeals for the Third Circuit 
granted. Mr. Richard A. Ford for petitioners. No appearance 
for respondent.

No. 601. W. D. Muns on , Peti tio ner , v . Stand ard  Marin e  
Ins ura nce  Company  (Limited ). March 2, 1908. Petition for 
a writ of certiorari to the United States Circuit Court of Ap-. 
peals for the First Circuit denied. Mr. Eugene P. Carver and ' 
Mr. G. Philip Wardner for petitioner. Mr. James Emerson
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Carpenter, Mr. Samuel Park and Mr. James K. Symmers for 
respondent.

No. 612. Frank lin  H. Seeley , Petitione r , v . Blanche  
Lowe  Seel ey . March 2,1908. Petition for a writ of certiorari 
to the Court of Appeals of the District of Columbia denied. 
Mr. Barry Mohun and Mr. H. Prescott Gatley for petitioner. 
No appearance for respondent.

No. 632. Emilie  Saxlehner , Peti tio ner , v . Edw ar d  Wag -
ne r  et  al . March 2, 1908. Petition for a writ of certiorari to 
the United States Circuit Court of Appeals for the Sixth Circuit 
denied. Mr. Antonio Knauth, Mr. Frank F. Reed and Mr. 
Arthur von Briesen for petitioner. Mr. Walter F. Murray for 
respondents.

No. 634. The  Col or ad o an d North wes tern  Railroad  
Company , Pet ition er , v . The  Unite d  States . March 2,1908. 
Petition for a writ of certiorari to the United States Circuit 
Court of Appeals for the Eighth Circuit denied. Mr. E. E. 
Whitted and Mr. John L. Thomas for petitioner. No appearance 
for respondent.

No. 637. George  C. Locklin  et  al ., Peti tion ers , v . George  
H. Buck . March 2, 1908. Petition for a writ of certiorari to 
the United States Circuit Court of Appeals for the Second Cir-
cuit denied. Mr. Otto Raymond Barnett, Mr. Ernest Wilkinson 
and Mr. Samuel T. Fisher for petitioners. Mr. William P. 
Martin for respondent.
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No. 646. Rickey  Lan d  & Catt le  Comp any , Pet ition er , v . 
Mille r  an d  Lux ; and No. 653. Ricke y  Land  & Cat tl e  Com -
pany , Pet iti oner , v . Hen ry  Woo d  et  al . March 9, 1908. 
Petitions for writs of certiorari to the United States Circuit 
Court of Appeals for the Ninth Circuit granted. Mr. Frederic 
D. McKenney for petitioner. Mr. W. B. Treadwell for respon-
dent in No. 646. No appearance for respondents in No. 653.

No. 519. Harp er  M. Orahood , Peti tio ner , v . Arthur  M. 
Eppst ein , Trus te e . March 9, 1908. Petition for a writ of 
certiorari to the United States Circuit Court of Appeals for the 
Eighth Circuit denied. Mr. Harvey Riddell for petitioner. Mr. 
Simon Wolf and Mr. Myer Cohen for respondent.

No. 613. The  Cen tra l  Coa l  & Coke  Comp any , Peti tio ner , 
v. Doc W. Sutt on . March 9, 1908. Petition for a writ of cer-
tiorari to the United States Circuit Court of Appeals for the 
Fifth Circuit denied. Mr. Holmes Conrad for petitioner. Mr. 
N. W. Finley for respondent.

No. 645. Hens on  Colli er , Peti tio ner , v . Miss ouri , Kan -
sas  & Texas  Rail wa y  Company . March 9, 1908. Petition 
for a writ of certiorari to the United States Circuit Court of 
Appeals for the Eighth Circuit denied. Mr. William Warner 
for petitioner. Mr. George P. B. Jackson for respondent.

No. 636. Scru ggs , Vand erv oort  an d  Barney  Dry  Goods  
Comp any , Petiti oner , v . The  Unite d  State s , March 16, 

vol . ccix- 35
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1908. Petition for a writ of certiorari to the United States 
Circuit Court of Appeals for the Eighth Circuit denied. Mr. 
Everit Brown for petitioner. The Attorney General and The 
Solicitor General for respondent.

No. 632. Emili e  Saxl ehn er , Peti tio ner , v . Edw ard  Wag -
ner  et  al . March 23, 1908. Order denying petition for writ 
of certiorari set aside and writ of certiorari to the United States 
Circuit Court of Appeals for the Sixth Circuit granted. Mr. 
Antonio Knauth, Mr. Frank F. Reed and Mr. Arthur von Briesen 
for petitioner. Mr. Walter F. Murray for respondents.

No. 659. Edgar  E. Heav enr ich , Truste e , etc ., Pet i-
tione r , v. Carri e  W. Haley . March 23, 1908. Petition for a 
writ of certiorari to the United States Circuit Court of Appeals 
for the Sixth Circuit denied. Mr. Bernard B. Selling for peti-
tioner. Mr. Alexander J. Groesbeck for respondent.

No. 656. J. Willc ox  Brow n  et  al ., Peti tion ers , v . Will - 
more  Coal  Comp any . April 6, 1908. Petition for a writ of 
certiorari to the United States Circuit Court of Appeals for the 
Third Circuit denied. Mr. John G. Carlisle for petitioner. Mr. 
John G. Johnson and Mr. W. H. Ruppel for respondent.

No. 668. Maso n  Will iams , Trus tee , etc ., Peti tio ner , v . 
The  Nati ona l  Ban k  of  Commerce  of  St . Louis , Mo . April 6, 
1908. Petition for a writ of certiorari to the United States 
Circuit Court of Appeals for the Fifth Circuit denied. Mr. 
Edwin C. Brandenburg for petitioner. Mr. Charles W. Ogden 
for respondent.
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No. 669. J. T. Wood war d , Peti tio ner , v . James  D. Dav id -
so n  et  al . April 6, 1908. Petition for a writ of certiorari to 
the United States Circuit Court of Appeals for the Ninth Cir-
cuit denied. Mr. George R. Peck, Mr. H. H. Field and Mr. E. C. 
Hughes for petitioner. Mr. Edward Brady for respondents.

No. 675. Eva  T. Brough  et  al ., Petitioners , v . Charl es  K. 
Seymour . April 6, 1908. Petition for a writ of certiorari to 
the United States Circuit Court of Appeals for the Fifth Cir-
cuit denied. Mr. Presley K. Ewing for petitioners. Mr. Roger 
W. Butterfield and Mr. Willard F. Keeney for respondent.

No. 678. Robe rt  H. Kabos ch , Peti tio ner , v . Willia m H. 
Hand , Tru st ee , etc . April 6, 1908. Petition for a writ of 
certiorari to the United States Circuit Court of Appeals for the 
Eighth Circuit denied. Mr. James L. Hopkins for petitioner. 
Mr. Edwin C. Brandenburg and Mr. F. W. Brandenburg for re-
spondent.

No. 665. Lutc her  and  Moore  Lumber  Company  et  al ., 
Petitione rs , v . Willia m H. Knig ht  et  al . April 6, 1908. 
Petition for a writ of certiorari to the United States Circuit 
Court of Appeals for the Fifth Circuit granted. Mr. A. P. Pujo 
for petitioners. No appearance for respondents.

No. 681. E. H. Mc Cutch en  & Co. et  al ., Pet ition ers , v . 
A. N. Bort . April 13, 1908. Petition for a writ of certiorari 
to the United States Circuit Court of Appeals for the Eighth 
Circuit denied. Mr. Elbert H. Hubbard for petitioners. No 
appearance for respondent.
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No. 684. Armand  Schmol l , Peti tio ner , v . The  Unit ed  
State s . April 13, 1908. Petition for a writ of certiorari to 
the United States Circuit Court of Appeals for the Second Cir-
cuit denied. Mr. W. Wickham Smith and Mr. John K. Max-
well for petitioner. The Attorney General and The Solicitor 
General for respondent.

No. 685. Robert  Dolla r  et  al ., Pet ition ers , v . St . Paul  
Fire  and Marin e  Ins ura nce  Comp any  et  al . April 13,1908. 
Petition for a writ of certiorari to the United States Circuit 
Court of Appeals for the Ninth Circuit denied. Mr. Charles 
Page, Mr. Edward J. McCutchen and Mr. Samuel Knight for 
petitioners. Mr. Walter H. Robinson for respondents.

No. 587. Willia m Port er  Davi s , Jr ., Truste e , etc ., Pe -
tit ion er , v. B. Cromp ton  et  al ., etc . April 20, 1908. Peti-
tion for a writ of certiorari to the United States Circuit Court 
of Appeals for the Third Circuit denied. Mr. Samuel W. 
Cooper for petitioner. Mr. William A. Carr for respondents.

No. 688. The  Vill age  of  Sara toga  Sprin gs  et  al ., Peti -
tion ers , v. The  Camero n  Sep tic  Tank  Compan y . April 20, 
1908. Petition for a writ of certiorari to the United States 
Circuit Court of Appeals for the Second Circuit denied. Mr. 
Melville Church and Mr. Charles L. Sturtevant for petitioners. 
Mr. Livingston Gifford for respondent.

No. 691. Fran k  T. W. Palme r , Petitione r , v . Ford yce  G. 
Bradl ey  et  al . April 20, 1908. Petition for a writ of certi- 
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orari to the United States Circuit Court of Appeals for the Sev-
enth Circuit denied. Mr. John J. Lordan and Mr. John Barton 
Payne for petitioner. Mr. John J. Herrick and Mr. John P. 
Wilson for respondents.

No. 693. The  New  York , New  Haven  & Hartf ord  Rail -
road  Compan y , Petiti oner , v . The  Stea mship  Werdenfel s , 
etc . April 20, 1908. Petition for a writ of certiorari to the 
United States Circuit Court of Appeals for the Second Circuit 
denied. Mr. James J. Macklin and Mr. LdRoy S. Gove for peti-
tioner. Mr. Charles C. Burlingham for respondent.

No. 701. Geor ge  B. Christi e  et  al ., etc ., Petitioners , v . 
The  Fane  Stea ms hip  Comp any . April 20, 1908. Petition for 
a writ of certiorari to the United States Circuit Court of Ap-
peals for the Fifth Circuit denied. Mr. Duane E. Fox for peti-
tioners. Mr. J. D. Rouse, Mr. William Grant and Mr. William 
B. Grant for respondent.

No. 718. Gust av  Holmg ren , Peti tio ner , v . The  Unite d  
Stat es . April 27, 1908. Petition for a writ of certiorari to 
the United States Circuit Court of Appeals for the Ninth Cir-
cuit granted. Mr. William M. Madden for petitioner. The 
Attorney General and The Solicitor General for respondent.

No. 647. The  Board  of  County  Commis sio ner s of  Free -
born  Coun ty , Minn ., Peti tio ner , v . The  Inter sta te  Drain -
age  Inves tment  Comp an y . April 27, 1908. Petition for a



550 OCTOBER TERM, 1907.

Decisions on Petitions for Writs of Certiorari. 209 U. S.

writ of certiorari to the United States Circuit Court of Appeals 
for the Eighth Circuit denied. Mr. Norman E. Peterson for 
petitioner. Mr. Thomas D. Healy for respondent.

No. 692. Victor  A. Cook , Peti tio ner , v . Mobile , Jacks on  
& Kansas  City  Rail road  Comp any . April 27,1908. Petition 
for a writ of certiorari to the United States Circuit Court of 
Appeals for the Fifth Circuit denied. Mr. Hannis Taylor for 
petitioner. Mr. William H. McIntosh and Mr. Joseph C. Rich 
for respondent.

No. 717. Martin  W. Ste wart  et  al ., Pet itio ne rs , v . The  
Board  of  Trus tee s  of  Park  Col le ge  et  al . April 27, 1908. 
Petition for a writ of certiorari to the United States Circuit 
Court of Appeals for the Eighth Circuit denied. Mr. W. B. C. 
Brown for petitioners. Mr. Henry L. Alden for respondents.

No. 699. Hygien ic  Chemic al  Company  et  al ., Petitio ners , 
v. Rumfor d  Chem ical  Work s . May 4, 1908. Petition for a 
writ of certiorari to the United States Circuit Court of Appeals 
for the Second Circuit granted. Mr. Willard Parker Butler for 
petitioner. Mr. Philip Mauro and Mr. C. A. L. Massie for 
respondent.

No. 714. Gree n  Cou nty , Kent ucky , Petitio ner , v . Mary  
Amis  Quin lan , Exe cut rix , etc .; and No. 715. Green  Cou nty , 
Kent ucky , Peti tio ner , v . John  Tho mas ’ Execut or  et  al . 
May 4, 1908. Petitions for writs of certiorari to the United
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States Circuit Court of Appeals for the Sixth Circuit granted. 
Mr. Ernest Macpherson for petitioner. Mr. Edmund F. Trabue, 
Mr. George DuRelle and Mr. Attilla Cox, Jr., for respondent in 
No. 714, and Mr. Alexander Pope Humphrey for respondents in 
No. 715.

No. 731. The  Unite d  Stat es , Petitione r , v . John  W. Dick -
ins on . May 4, 1908. Petition for a writ of certiorari to the 
United States Circuit Court of Appeals for the First Circuit 
granted. The Attorney General and The Solicitor General for 
petitioner. Mr. Frank W. Hackett and Mr. Samuel L. Powers 
for respondent.

No. 719. G. & C. Merri am  Compan y , Pet iti oner , v . George  
W. Ogilv ie . May 4, 1908. Petition for a writ of certiorari 
to the United States Circuit Court of Appeals for the First 
Circuit denied. Mr. W. B. Hale, Mr. Charles N. Judson and 
Mr. Frank F. Reed for petitioner. No appearance for respond-
ent.

No. 726. Grace  Gle aso n  et  al ., Petitione rs , v . The  Dela -
ware , Lacka wa nna  & West ern  Railroad  Comp any . May 4, 
1908. Petition for a writ of certiorari to the United States 
Circuit Court of Appeals for the Third Circuit denied. Mr. 
John W. Griggs for petitioners. Mr. John G. Johnson for re-
spondent.

No. 732. Lemer t  S. Cook , Peti tio ner , v . The  Unite d  
Stat es . May 4, 1908. Petition for a writ of certiorari to the 
United States Circuit Court of Appeals for the Third Circuit 
denied. Mr. A. M. Imbrie for petitioner. The Attorney General 
and The Solicitor General for respondent.
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CASES DISPOSED OF WITHOUT CONSIDERATION BY
THE COURT FROM FEBRUARY 25 TO MAY 4, 1908.

No. 186. Adol fo  Sixto , Plain tif f  in  Erro r , v . Laur eano  
Sarri a . In error to the District Court of the United States 
for Porto Rico. March 2, 1908. Dismissed with costs on mo-
tion of counsel for plaintiff in error. Mr. N. B. K. Pettingill 
for plaintiff in error. Mr. Frederic D. McKenney for defendant 
in error.

No. 619. Georg e  L. Stea rns , Appe ll ant , v . Leo  V. Youn g -
wor th , Unite d  Stat es  Mars ha l , etc . Appeal from the Cir-
cuit Court of the United States for the Southern District of 
California. March 9, 1908. Final order reversed with costs 
and cause remanded with directions to discharge the petitioner, 
without prejudice to a renewal of the application to remove, 
on confession of error and motion of Mr. Solicitor General Hoyt 
for the appellee. Mr. Will D. Gould for appellant. The At-
torney General and The Solicitor General for appellee.

No. 145. Jos ep h  J. Slocum  et  al ., Trus tee , etc ., Appel -
lant s , v. The  Unite d  Stat es . Appeal from the United States 
Circuit Court of Appeals for the Eighth Circuit. March 9, 1908. 
Dismissed on motion of Mr. A. B. Browne for the appellants. 
Mr. A. B. Browne and Mr. Alexander Britton for appellants. 
The Attorney General for appellee.

No. 172. John  C. Wands  et  al . v . Wabas h  Railroad  Com -
pany  et  al . On a certificate from the United States Circuit 
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Court of Appeals for the Eighth Circuit. March 9, 1908. Re-
quest of the United States Circuit Court of Appeals for the 
Eighth Circuit for leave to withdraw certificate herein granted. 
Mr. Paul Bakewell for Wands et al. Mr. Charles C. Linthicum 
and Mr. Otto R. Barnett for Wabash Railroad Company et al.

No. 276. And ers on  Gray , Appe ll ant , v . The  Equit abl e  
Mort ga ge  Comp any  of  Kansas  City , Mo ., et  al . Appeal 
from the Circuit Court of the United States for the District 
of Kansas. March 13, 1908. Dismissed with costs on motion 
of counsel for the appellant. Mr. Thomas F. Doran for appel-
lant. No appearance for appellees.

No. 200. L. Lech eng er  et  al ., Pla int iffs  in  Error , v . 
Merc ha nt s ’ Nati ona l  Bank  of  Houst on  et  al . In error to 
the Court of Civil Appeals of the First Supreme Judicial Dis-
trict of the State of Texas. March 19, 1908. Dismissed with 
costs per stipulation. Mr. Edgar Watkins, Mr. Frank C. Jones 
and Mr. James A. Baker for plaintiffs in error. Mr. A. L. Jack- 
son, Mr. Jno. W. Parker and Mr. Hannis Taylor for defendants 
in error.

No. 17. Edgar  Jadwin  et  al ., Plaint iffs  in  Erro r , v . The  
State  of  Texas . In error to the Court of Civil Appeals of 
the First Supreme Judicial District of the State of Texas. 
April 13, 1908. Dismissed with costs on motion of Mr. Solicitor 
General Hoyt for the plaintiffs in error. The Attorney General 
for plaintiffs in error. Mr. Robert Vance Davidson for defendant 
in error.



554 OCTOBER TERM, 1907.

Cases Disposed of Without Consideration by the Court. 209 U. S.

No. 239. The  Pacif ic  Exp res s  Comp any  et  al ., Plain tif fs  
in  Error , v . M. W. Needham . In error to the Court of Civil 
Appeals of the Third Supreme Judicial District of the State of 
Texas. April 15, 1908. Dismissed with costs on motion of 
counsel for the plaintiffs in error. Mr. J. M. McCormick for 
plaintiffs in error. No appearance for defendant in error.

No. 291. Georg e H. Penro se , Appe llan t , v . The  United  
Stat es . Appeal from the Court of Claims. April 20, 1908. 
Dismissed on motion of Mr. Frederic D. McKenney for appel-
lant. Mr. Frederic D. McKenney and Mr. Henry C. Willcox 
for appellant. The Attorney General for appellee.

No. 226. J. N. Seale , Plainti ff  in  Erro r , v . The  State  of  
Georg ia . In error to the Supreme Court of the State of Geor-
gia. April 24, 1908. Upon suggestion of death of plaintiff in 
error by Mr. W. A. Henderson of counsel for plaintiff in error, 
case abated and writ of error dismissed. Mr. William A. Hen-
derson and Mr. John J. Strickland for plaintiff in error. Mr. 
John C. Hart for defendant in error.

No. 287. Morri s  Rose nfie ld  et  al ., Plaint iff s  in  Err or , 
v. The  Comm onwe alt h  of  Kent ucky , by T. C. Albritton, 
revenue agent. In error to the Court of Appeals of the State of 
Kentucky. April 27, 1908. Dismissed with costs per stipula-
tion. Mr. John Marshall for plaintiffs in error. Mr. Jno. W. 
Ray and Mr. James Breathitt for defendant in error.
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ACTIONS.
1. Suit in equity proper method to determine constitutionality of state railroad

rate statute.
While a common carrier sued at common law for penalties under, or on in-

dictment for violation of, a state rate statute might interpose as a 
defense the unconstitutionality of the statute on account of the confis-
catory character of the rates prescribed, a jury cannot intelligently pass 
upon such a matter; the proper method is to determine the constitution-
ality of the statute in a court of equity in which the opinions of experts 
may be taken and the matter referred to a master to make the needed 
computations and to find the necessary facts on which the court may act. 
Ex parte Young, 123.

2. Suit by stockholders to enjoin corporation.
In this case a suit by a stockholder against a corporation to enjoin the direct-

ors and officers from complying with the provisions of a state statute, 
alleged to be unconstitutional, was properly brought within Equity 
Rule 94 of this court. Ex parte Young, 123.

3. Suit against State; what constitutes within meaning of act of Tennessee of
1873.

A suit against state officers to enjoin them from enforcing a state statute 
which violates complainant’s constitutional rights either by its terms or 
by the manner of its enforcement is not a suit against the State within 
the meaning of the statute of 1873 of Tennessee, denying jurisdiction to 
the courts of the State, of suits against the State. General Oil Co. v. 
Crain, 211.

4. Effect of bill in equity to set aside agreement of adjustment of a community—
Necessary parties to such bill.

A bill in equity to set aside an agreement of adjustment of a community 
between the widow and children, brought after the death of the widow 
who had also left children by a second marriage, is a liquidation of the 
community and although the property was derived solely from the 
first husband the children of the second marriage are, as heirs of the 
mother, interested in her share and are necessary parties to the bill. 
Garzot v. de Rubio, 283.

See Juri sdic ti on , B 6, C; 
Publ ic  Lands , 2; 
Sta tu te s , A 2, 3.

555
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ACTS OF CONGRESS.
Bankru pt cy , Act of July 1, 1898, § 60a (see Bankruptcy, 1): Richardson v. 

Shaw, 365.
Chine se  Excl usi on , Acts of September 13, 1888, c. 1015, §13, and May 15, 

1890, c. 60, § 3 (see Immigration, 1): Liu Hop Fong v. United States, 453.
Civil  Ser vice , Act of January 16, 1883, § 12 (see Criminal Law, 4): United 

States v. Thayer, 39.
Copy rig ht  Act as amended March 3, 1891 (see Copyright, 1): White-Smith 

Co. v. Apollo Co., 1. Amendment of § 4966, Rev. Stat, by the Act of 
January 6, 1897 (see Copyright, 3), lb.

Criminal  Law , Rev. Stat. §§711 and 5339 (see Jurisdiction, D 3): Battle v. 
United States, 36.

Cuba , Act of March 2, 1901, c. 803 and Platt Amendment (see Principal and 
Agent, 2): O’Reilly de Camara v. Brooke, 45.

Gover nme nt  Contr act s , Acts of February 24, 1905, c. 778, and August 13, 
1894, c. 280 (see Statutes, A 2): U. S. Fidelity Co. v. Struthers Wells 
Co., 306.

Hab ea s  Corpus , Rev. Stat. § 753 (see Habeas Corpus): Hunter v. Wood, 205. 
Injunc tion  Bonds , Rev. Stat. § 718 (see Injunction, 1): Hutchins v. Munn, 

246.
Insp ect ion  of  Catt le , Acts of February 2, 1903 and March 3, 1903 (see 

Interstate Commerce, 13): Asbell v. Kansas, 251.
Inte rst ate  Comm erce  Act  (see Interstate Commerce, 3): Armour Packing 

Co. v. United States, 56 (see Interstate Commerce 5): Interstate Commerce 
Comm. v. Chicago Great Western Ry. Co., 108. Sherman Law (see Re-
straint of Trade, 2): Shawnee Compress Co. v. Anderson, 423. Elkins 
Act of February 19, 1903 (see Criminal Law, 5): Armour Packing Co. v. 
United States, 56. Acts of March 2, 1889 and February 19, 1903 (see 
Interstate Commerce, 1): lb.

Judiciar y  Act of March 3, 1891, § 6 (see Jurisdiction, A 8): Hallowell v. 
United States, 101; § 5 (see Practice and Procedure, 7): Venner v. 
Great Northern Ry. Co., 24. Act of April 7, 1874, § 2 (see Jurisdiction, 
A 6): Garzot v. de Rubio, 283. Rev. Stat. § 909 (see Jurisdiction, A 3): 
General Oil Co. v. Crain, 211 (see Jurisdiction, A 4): Thomas v. Iowa, 
258.

Port o  Rico , Act of May 1, 1900, § 33 (see Courts, 5): Garzot v. de Rubio, 283.
Publ ic  Lands , Act of March 3, 1891, c. 561, § 8 (see Public Lands, 2): 

United States v. Chandler-Dunbar Co., 447.
Tarif f  Act  of July 11, 1897, par. 296 (see Statutes, A 6): United States v. 

Hermanos y Conipahia, 337.

ADMINISTRATION.
See Juris dict ion , C.

ADMISSION TO BAR.
See Tre at ie s , 1.

ALIGNMENT OF PARTIES.
See Juri sdic ti on , B 5.
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AMBIGUITIES.
See Prac tic e  and  Proc edur e , 4.

AMENDMENTS TO CONSTITUTION.
Sixth. See Const itu tio nal  Law , 2, 3. 
Eleventh. See Stat es , 4, 7, 8.
Fourteenth. See Const itut ional  Law , 5,12;

State s , 4.

AMOUNT IN CONTROVERSY.
See Juri sdi ct ion , A 2.

APPEAL AND ERROR.
See Juri sdi ct ion ; 

Mand am us , 1.

ARGUMENT OF COUNSEL.
See Crim inal  Law , 2. 

ASSESSMENT AND TAXATION.
See Constit utional  Law , 7; 

Taxat ion .

AUDITORS.
See Pract ice  and  Proc edur e , 3.

BANKRUPTCY.
1. Preferred creditors; customer of stock broker to whom is turned over stock

carried on margin, as.
A broker who turns over to a customer, upon demand and payment of ad-

vances, stock which he is carrying on margin for that customer, or 
certificates for an equal number of shares, does not make the customer 
a preferred creditor within the meaning of § 60a of the bankrupt law; 
in the absence of fraud or preferential transfer the broker has the right 
to continue to use his estate for the redemption of pledged stocks in 
order to comply with the valid demand of a customer for stocks carried 
for him on margin. Richardson n . Shaw, 365.

2. Preferred creditors; payment by broker to customer on account of excess
margins not a preference.

A payment by the broker to a customer on account of excess margins to 
which the customer is entitled and which is taken into consideration 
when the account is finally closed, held, under the circumstances of this 
case, not to be a preferential payment within the meaning of § 60a of 
the bankrupt law. Ib.

3. Trustee’s title no better than that of bankrupt.
If title to property is good as against the bankrupt or his creditors at the 

time the trustee’s title accrues, title does not pass, and the owner of the 
property is entitled to have it restored to him, or, if it has been sold, the 
proceeds thereof. Thomas v. Tg,gga,rt, 385,
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4. Shares of stock held by a broker as collateral for the account of a customer
held property of customer as against trustee in bankruptcy; effect of hy-
pothecation.

Shares of stock held by a broker as collateral for the account of a customer, 
upon which the latter is not indebted to the broker, are the property of 
the customer, and, as the trustee has no better right thereto than the 
bankrupt, the customer is entitled to their possession; and this right is 
not affected by the fact that the broker had hypothecated the shares. 
In such case the customer is entitled to the shares, or their proceeds, 
when returned to the trustee if the loan has been paid by proceeds of 
other securities pledged therefor. Ib.

5. Proof of claim of customer against bankrupt broker not a waiver of right to
recover possession of specific stocks.

Proof of claim of a customer against a broker, including value of securities 
deposited as collateral, does not amount to a waiver of his right to re-
cover possession of the specific stocks, if found, where his claim specifi-
cally states that he does not waive such right of possession. Ib.

BERNE COPYRIGHT CONVENTION.
See Copy right , 1.

BONDED WAREHOUSES.
See State s , 5.

BONDS.
See Injunc tion , 1, 2.

BOUNDARIES.
See Prope rt y  Right s , 1; 

Publ ic  Lands , 1.

BROKERS.
1. Stockbroker as pledgee of stock carried on margin.
While a broker who carries stocks for a customer on margin may not be 

strictly a pledgee at common law, he is essentially a pledgee and not the 
owner of the stock. Markham v. Jaudon, 41 N. Y. 235, approved. 
Richardson v. Shaw, 365. 1

2. Stockbrokers; relation to customer.
Neither the right of the broker to repledge stock carried on margin for a 

customer, nor his right to sell such stock for his protection when the 
margin is exhausted, alters the relation of the parties, is inconsistent 
with the customer’s ownership, or converts the broker into the owner 
of the stock. Ib.

3. Stockbrokers; change of certificate as change in property right held by broker
for customer.

A certificate of stock is not the property itself but the evidence of the prop-



INDEX. 559

erty in the shares, and, as one share of stock is not different in kind or 
quality from every other share of the same issue and company, the re-
turn of a different certificate, or the right to substitute one certificate for 
another of the same number of shares, is not a material change in the 
property right held by the broker for his customer. Ib.

4. Stockbroker as pledgee of stock carried on margin.
Richardson v. Shaw, ante, p. 365, followed to the effect that as a general 

rule the broker is the pledgee and the customer the owner and pledgor 
of stocks carried on margin. Thomas v. Taggart, 385.

5. Commissions of real estate brokers.
A broker employed to sell land subject to a requirement of the purchaser 

which the vendor declares will be complied with is entitled to his com-
missions if the sale falls through solely because the vendor’s representa-
tions are inaccurate. Dotson v. Milliken, 237.

6. Same.
The fact that the particular portion of a tract of land for which a broker 

finds a purchaser in accordance with the vendor’s offer cannot be 
identified does not defeat the broker’s claim for commissions if the sale 
falls through entirely for other reasons for which the vendor was exclu-
sively responsible. Ib.

See Bank rup tc y , 1, 2, 4, 5.

BURDEN OF PROOF.
See Crim ina l  Law , 1.

CAMPAIGN CONTRIBUTIONS.
See Crim inal  Law , 4.

CANCELLATION OF DEEDS.
See Deeds .

CARRIERS.
See Acti ons , 1 ;

Const it ut ional  Law , 3; 
Inte rs tat e  Comm erc e .

CASES APPROVED.
Markham v. Jaudon, 41 N. Y. 235, approved in Richardson v. Shaw, 365.

CASES DISTINGUISHED.
Lottery Case, 188 U. S. 321, distinguished in Ware & Leland v. Mobile 

County, 405.
Rearick v. Pennsylvania, 203 U. S. 507, distinguished in Ib.

1

CASES EXPLAINED.
Ex parte Wisner, 203 U. S. 449, explained in In re Moore, 490.
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CASES FOLLOWED.
C., B. & Q. Ry. Co. v. Williams, 205 U. S. 444, followed in Hallowell v. 

United States, 101.
Doctor v. Harrington, 196 U. S. 579, followed in Venner v. Great Northern 

Ry. Co., 24.
Georgia v. Tennessee Copper Co., 206 U. S. 230, followed in Hudson Water 

Co. v. McCarter, 349.
In re Palliser, 136 U. S. 257, followed in United States v. Thayer, 39.
Kansas v. Colorado, 185 U. S. 125, followed in Hudson Water Co. v. McCarter, 

349.
New Haven Railroad Co. v. Interstate Commerce Commission, 200 U. S. 361, 

followed in Armour Packing Co. v. United States, 56.
Paul v. Virginia, 8 Wall. 168, followed in Ware & Leland v. Mobile County, 

405.
Reid v. Colorado, 187 U. S. 137, followed in Asbell v. Kansas, 251. 
Richardson v. Shaw, 209 U. S. 365, followed in Thomas v. Taggart, 385.
Robertson v. Downing, 127 U. S. 607, followed in United States v. Hermanos y 

Compañía, 337.
The- Paquette Habana, 189 U. S. 453, followed in O’Reilly de Camara v. 

Brooke, 45.
United States v. Falk, 204 U. S. 143, followed in United States v. Hermanos 

y Compañía, 337.
United States v. Healy, 160 U. S. 136, followed in lb.

CATTLE INSPECTION.
See Inte rst ate  Comm erc e , 11,13; 

State s , 3.

CERTIFICATE.
See Juri sdi ct ion , A 8; 

Pract ice  and  Proc edu re , 5, 6, 7.

CERTIFICATE OF STOCK.
See Brok e rs .

CHALLENGES TO JURORS.
See Constit utional  Law , 9,10.

CHINESE.
See Imm igration .

CITIZENSHIP.
See Juri sd ict ion , A 7;

Treat ies , 1.

CIVIL SERVICE ACT.
See Crim inal  Law , 4.
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CLASSIFICATION FOR TAXATION.
See Cons t it ut ional  Law , 12.

COMMERCE.
See Inte rs tat e  Comm erc e .

COMMISSIONS.
See Broker s .

COMPACT BETWEEN NEW YORK AND NEW JERSEY.
See Const itu tio nal  Law , 6.

COMPACT BETWEEN STATES.
See Pract ice  and  Proc edur e , 8.

COMPETITION
See Inte rs tat e  Comm erc e , 5.

COMMUNITIES
See Acti ons , 4; 

Juri sdic ti on , C.

CONGRESS.

I. ACTS OF.
See Acts  of  Congres s .

II. POWERS OF.
To purchase land for post-offices and courts.
Under Article I, § 8, cl. 17, of the Federal Constitution, Congress has power 

to purchase land within a State for post offices and courts by consent 
of the legislature of the State and to exercise exclusive legislation over 
the same. Battle v. United States, 36.

See Inte rst ate  Comm erce , 11; 
Juri sdic ti on , B 7.

CONSTITUTIONAL LAW.
Commerce clause, see Infra, 8; Inte rst ate  Comm erce .

1. Contract clause; contract to remove rights from state restriction, not within.
One whose rights are subject to state restriction cannot remove them from 

the power of the State by making a contract about them, and a contract 
illegal when made, such as the diversion of water from the State, is not 
within the protection of the contract clause of the Constitution. Hud-
son Water Co. v. McCarter, 349.

See Infra, 8;
Corp orat ions , 1.

2. Criminal trials; place of. . ■ - ;•
The requirements of § 2 of Art. Ill of, and of the Sixth Amendment to, the 

Federal Constitution relate to the locality of the offense and not to the
VOL. CCIX—36
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personal presence of the offender. Armour Packing Co. v. United 
States, 56.

3. Criminal trials; place of.
Transportation of merchandise by a carrier for less than the published rate 

is, under the Elkins Act, a single continuing offense, continuously com-
mitted in each district through which the transportation is conducted at 
the prohibited rate, and is not a series of separate offenses, and the provi-
sion in the law making such an offense triable in any of those districts, 
confers jurisdiction on the court therein, and does not violate § 2 of 
Art. Ill of, or the Sixth Amendment to, the Federal Constitution, pro-
viding that the accused shall be tried in the State and district where 
the crime was committed. Ib.

4. Due process; one acting under statute not assured that interpretation given
thereto by executive officers will be sustained by the courts.

Due process of law does not assure to taxpayers that the court will sustain 
the interpretation given to a statute by executive officers or relief from 
the consequences of misinterpretation by either such officers or the 
court; one acting under a statute must take his chances that such action 
will be in accord with the final decision as to its proper interpretation; 
this is a hazard under every law from which there is no security. Thomp-
son v. Kentucky, 340.

5. Due process of law; deprivation of property; requiring warehouseman to pay
interest on taxes on spirits in bond on which taxes had previously been 
paid by him, and the spirits withdrawn.

The fact that a warehouseman paid taxes without interest on spirits in bond 
under a mistaken interpretation of the statute by the state officers and 
subsequently permitted the spirits to be withdrawn does not estop the 
State to recover from the warehouseman interest due on such taxes 
under the statute, and a judgment therefor does not deprive the ware-
houseman of his property without due process of law within the meaning 
of the Fourteenth Amendment, and so held as to the tax statutes of 
Kentucky. Ib.

6. Due process of law; property rights—Construction of compact between New
York and New Jersey of 1833.

Under the agreement of 1833 between the States of New York and New 
Jersey, 4 Stats. 708, while exclusive jurisdiction is given to New York 
over the waters of the Hudson River west of the boundary line fixed by 
the agreement, the land under such waters remained subject to the 
sovereignty of New Jersey and the jurisdiction given to New York over 
the waters does not exclude the sovereign power of New Jersey to tax 
such land, — nor does an exercise of that power deprive the owner of the 
land of his property without due process of law. Central R. R. Co. v. 
Jersey City, 473.

7. Due process of law—Tax sales; sufficiency of notice by publication.
An owner of property must be held to knowledge that failure to pay duly 

assessed taxes will be followed by sale; and if the statute gives him full 
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opportunity to be heard as to the assessment on definite days, and defi-
nitely fixes the time for payment and the time for sale in case of default, 
so that he cannot fail, if duly diligent, to learn of the pendency of the 
sale, he is not denied due process of law because the notice of sale is by 
publication and not by personal service; and the validity of a tax sale 
under the law of Michigan sustained. Longyear v. Toolan, 414.

8. Due process of law; impairment of contract obligation; commerce; equal
privileges and immunities—Validity of c. 238, Laws of New Jersey of 
1905, prohibiting diversion of waters.

Chap. 238, Laws of New Jersey of 1905, prohibiting the transportation of 
water of the State into any other State is not unconstitutional either as 
depriving riparian owners of their property without due process of law, 
as impairing the obligation of contracts made by them for furnishing 
such water to persons without the State, as an interference with inter-
state commerce, or as denying equal privileges and immunities to citi-
zens of other States. Hudson Water Co. v. McCarter, 349.

See Juri sdic ti on , B 4;
Stat es , 5.

9. Equal protection of laws; classification of accused persons.
It is within the power of the State to divide accused persons into two classes, 

those who are, and those who may be, accused, and, if there is no dis-
crimination within the classes, a person in one of the classes is not denied 
the equal protection of the laws because he does not have the same 
right of challenge of a grand juror as persons in £he other class. Lang 
v. New Jersey, 467.

10. Equal protection of laws; validity of New Jersey statute discriminating 
against accused persons as respects challenges to grand jurors.

As construed by the highest court of that State, the statute of New Jersey 
providing that challenges to grand jurors cannot be made after the juror 
has been sworn does not deprive a person accused after the grand jury 
has been impanelled and sworn of the equal protection of the law be- 

x cause one accused prior thereto would have the right of challenge. Ib.

11. Equal protection of the laws; deprivation by state statute imposing penalties 
affecting right of recourse to courts.

While there is no rule permitting a person to disobey a statute with impunity 
at least once for the purpose of testing its validity, where such validity 
can only be determined by judicial investigation and construction, a 
provision in the statute which imposes such severe penalties for disobe-
dience of its provisions as to intimidate the parties affected thereby 
from resorting to the courts to test its validity practically prohibits 
those parties from seeking such judicial construction and denies them 
the equal protection of the law. Ex parte Young, 123.

12. Equal protection of laws; classification of distilled spirits in bond not a 
denial of.

A classification of distilled spirits in bond, as distinct from other property 
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in regard to payment of interest on taxes does not constitute a dis-
crimination amounting to a denial of equal protection of the laws 
within the meaning of the Fourteenth Amendment. Thompson v. 
Kentucky, 340.

See Juri sdic ti on , B 3, 4.

13. Export and preference clause; burdens and preferences contemplated by.
The export and preference clause of the Constitution prohibits burdens only 

by way of actual taxation and duty, or legislation intending to give, and 
actually giving, the prohibited preference, and does not prohibit the 
merely incidental effect of regulations of interstate commerce wholly 
within the power of Congress; and the fact that such regulations in the 
Interstate Commerce Act may affect the ports of one State having 
natural advantages more than those of another State not possessing such 
advantages does not render the act unconstitutional as violating that 
provision. Armour Packing Co. v. United States, 56.

Post offices and post roads. See Juris dict ion , D 4.

14. Privileges and immunities; effect of state statute forbidding diversion of 
waters.

Citizens of other States are not denied equal privileges within the meaning 
of the immunity clause of the Constitution by a statute forbidding the 
diversion of waters of the State if they are as free as the citizens of the 
State to purchase water within the boundaries of the State, nor can 
such a question be raised by a citizen of the State itself. Hudson Water 
Co. v. McCarter, 349.

See Supra, 8.

Suits against States. See Stat es , 7, 8.

CONSTRUCTION OF STATUTES.
See Inte rst ate  Comm erce , 2; 

Stat ute s , A.

CONTEMPT OF COURT.
1. Discharge of one held for violation of decree entered without jurisdiction.
An order of the Circuit Court committing one for contempt for violation of 

a decree entered in a suit of which it did not have jurisdiction is unlaw-
ful; and, in such case, upon proper application, this court will discharge 
the person so held. Ex parte Young, 123.

2. Propriety of action by Circuit Court of United States in punishing Attorney
General of State for disobedience of its decree enjoining prosecution of 
state rate statute.

The Circuit Court of the United States having, in an action brought by a 
stockholder of the Northern Pacific Railway Company against the 
officers of the road, certain shippers and the Attorney General certain 
other officials of the State of Minnesota, held that a railroad rate statute 
of Minnesota, was unconstitutional and enjoined all the defendants from 
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enforcing such statute, and the Attorney General having refused to 
comply with such order, the Circuit Court fined and committed him for 
contempt, and this court refused to discharge him on habeas corpus. Ib.

CONTRACTS.
Weight of written portion of partly printed and partly written contract.
When there is a repugnancy between the printed and written provisions 

of a contract, the writing is presumed to express the specific intention 
of the parties and will prevail. In this case the written portion on the 
receipt given for stocks, deposited with the broker as collateral on ac-
count, was held as specially applicable thereto and that the broker’s 
right to rehypothecate stocks under the printed portion of the contract 
was confined to the stocks purchased and carried on margin. Thomas 
v. Taggart, 385.

See Acti ons , 4; Est oppe l , 2;
Const itut ional  Law , 1 ; Insurance ; 
Corpor ati ons , 1; Inte rst ate  Comm er ce , 4, 5, 9;

Juri sdic ti on , C.

CONTRIBUTORY NEGLIGENCE.
See Negl igenc e .

CONTROVERSY BETWEEN STATES.
See State s , 9, 10.

COPYRIGHT.
1. Construction of copyright act as amended in 1891; effect of Berne Conven-

tion.
While the United States is not a party to the Berne Copyright Convention 

of 1886, this court will hesitate to construe the copyright act as amended 
March 3, 1891, in such manner that foreign authors and composers can 
obtain advantages in this country which, according to that convention, 
are denied to our citizens abroad. White-Smith Company v. Apollo 
Company, 1.

2. Protection afforded wholly statutory.
What is included within the protection of the copyright statute depends 

upon the construction of the statute itself, as the protection given to 
copyright in this country is wholly statutory. Ib.

3. Effect of act of January 6, 1897 to enlarge sections of Revised Statutes.
The amendment of § 4966, Rev. Stat., by the act of January 6, 1897, 29 

Stat. 481, providing penalties for infringements of copyrighted dramatic 
or musical compositions, did not enlarge the meaning of previous and 
unamended sections. Ib.

4. Musical compositions; what constitutes copy.
A “copy” of a musical composition within the meaning of the copyright 

statute is a written or printed record of it in intelligible notation and this 
does npt include perforated rolls which when duly applied and properly 
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operated in connection with musical instruments to which they are 
adapted produce the same musical tones as are represented by the signs 
and figures on the copy in staff notation of the composition filed by the 
composer for copyright. Ib.

5. Remedy of those not protected.
Considerations of the hardships of those whose published productions are 

not protected by the copyright properly addressed themselves to Con-
gress and not to the courts. Ib.

6. Intellectual conception not provided for in existing statute.
The existing copyright statute has not provided for the intellectual concep-

tion, even though meritorious, apart from the thing produced; but has 
provided for the making and filing of a tangible thing against the dupli-
cation whereof it has protected the composer. Ib.

See Pract ice  and  Proc edur e , 2.

CORPORATE NAME.
See Cour ts , 2.

CORPORATIONS.
1. Consolidation; application of laws affecting constituent company.
A corporation formed by the consolidation of several existing corporations 

is subject to the constitution and laws existing at the time of the consoli-
dation in the same manner as all other corporations formed under the 
organic law of the State; and where the formation of the consolidated 
corporation is not imposed upon it, the constitution and laws in force 
become the law of its corporate being and if they prohibit the exemption 
of property of corporations from taxation such an exemption existing in 
favor of one of the constituent companies cannot be transferred to the 
consolidated corporation, and under such circumstances the exemption 
is not within the protection of the contract clause of the Constitution of 
the United States. Yazoo & Miss. R. R. Co. v. Vicksburg, 358.

2. Consolidation; exemption in favor of constituent company not inuring to
benefit of.

An exemption in favor of a Mississippi corporation granted by ordinance 
prior to 1890, held, not to inure to the benefit of a consolidated corpora-
tion, of which the exempted corporation was one of the constituent 
companies, organized after the adoption of the state constitution of 1890. 
Ib.

See Actions , 2; 
Juri sdic ti on , B 5, 6.

COURTS
1. Interference with executive department.
Even if the power to review the determination of an executive department 

exists, where the complainant is merely appealing from the discretion 
of the department to the discretion of the court, the court should not 
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interfere by injunction where the complainant has no clear legal right 
to the relief sought. National Life Insurance Co. v. National Life In-
surance Co., 317.

2. Same.
Where a corporation has taken the same name as that of an older corporation 

the fact that it has a greater quantity of mail matter does not justify 
the court in interfering with a special order of the Post Office Depart-
ment directing the delivery of matter not addressed by street and 
number in accordance with Par. 4 of § 645 of the General Regulations 
of 1902 to the one first adopting the name in the place of address. Ib.

3. Interference with executive officers.
While the courts cannot control the exercise of the discretion of an executive 

officer, an injunction preventing such officer from enforcing an uncon-
stitutional statute is not an interference with his discretion. Ex parte 
Young, 123.

4. Right of recourse to protect railroad interests.
The railroad interests of this country are of great magnitude, and the thou-

sands of persons interested therein are entitled to protection from the 
laws and from the courts equally with the owners of all other kinds of 
property, and the courts having jurisdiction, whether Federal or state, 
should at all times be open to them, and where there is no adequate 
remedy at law the proper course to protect their rights is by suit in 
equity in which all interested parties are made defendants. Ib.

5. Effect of act of Congress of May 1, 1900 on local courts of Porto Rico and
their jurisdiction.

In establishing a civil government for Porto Rico Congress by § 33 of the 
act of May 1, 1900, in scrupulous regard for local institutions and laws, 
preserved the local courts and recognized their jurisdiction over local 

- affairs, including matters of probate jurisdiction. Garzot v. de Rubio, 
283.

See Copyright , 5; Juris dict ion ;
Int er nat iona l  Law ; Stat es , 8.

COURT HOUSES.
See Cong re ss , Powe rs  of .

CRIMINAL LAW.
1. Presumption of sanity of one accused of crime.
Even if the burden of proof be on the Government to prove the fact of the 

prisoner’s sanity, until evidence is given on the other side, the burden is 
satisfied by the presumption arising from the fact that most men are 
sane, and the trial judge is not bound to go further than to instruct the 
jury that the Government is bound to prove the fact beyond reasonable 
doubt, and that the jury consider all the evidence including the bearing 
of the prisoner, and the manner of his own testimony. Battle v. United 
States, 36.
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2. Trial; argument of counsel.
An interruption of the court asking defendant’s counsel to make a proper 

argument held in this case to be justified and not a ground for excep-
tion. Ib.

3. Liability for consequences brought to pass, without personal presence.
A man may sometimes be punished in person where he has brought conse-

quences to pass, although he was not there in person. (In re Palliser, 
136 U; S. 257.) United States v. Thayer, 39.

4. Solicitation of campaign contributions prohibited by § 12 of act of January
16, 1883.

A solicitation for funds for campaign purposes made by letter in violation 
of § 12 of the Civil Service Act of January 16, 1883, c. 27, 22 Stat. 403, 
is not complete until the letter is delivered to the person from whom the 
contribution is solicited, and if the letter is received by one within a 
building or room described in § 12 of the act the solicitation is in that 
place and the sender of the letter commits the prohibited offense in the 
prohibited place. Ib.

5. Sufficiency of indictment for accepting rebates prohibited by Elkins Act.
An indictment which clearly and distinctly charges each and every element 

of the offense intended to be charged, and which distinctly advises the 
defendant of what he is to meet at the trial is sufficient; and so held in 
this case as to an indictment for accepting rebates prohibited by the 

, Elkins Act, although the details of the device by which the rebates were 
received were not set out. Armour Packing Co. v. United States, 56.

6. Intent as essential.
While intent is to some extent essential in the commission of crime, and 

without determining whether a shipper honestly paying a reduced rate 
in the belief that it is the published rate is liable under the statute, 
held that shippers who pay such a rate .with full knowledge of the pub-
lished rates, and contend that they have a right so to do, commit the 
offense prohibited by the Elkins Act, and are subject to the penalties 
provided therein, even though their contention be a mistake of law. 
Zb.

See Cons tit uti onal  Law , 2, 3, 9, 10;
Juris dict ion , D 2, 3.

CUBA.
See Off ice s ;

Princi pal  and  Agent , 2.

DAMAGES.
See Injunc tion , 2.

DECLARATIONS.
See Wil l s , 3.
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DEEDS.
Cancellation on abandonment of object for which given.
A decree of the Supreme Court of Oklahoma cancelling a deed given to de-

fendant below in furtherance of a scheme of development of property 
which had been abandoned, affirmed on the facts. Bogard v. Sweet, 464.

DEFENSES.
See Acti ons , 1.

DEPORTATION.
See Imm igr at ion .

DEVICES.
See Inte rst ate  Comm erce , 1.

DISCRIMINATION.
See Inte rs tat e  Comm erce .

DIVERSE CITIZENSHIP.
See Juri sdi ct ion , B 5.

DIVERSION OF WATERS.
See Const itut ional  Law , 1, 8, 14; 

State s , 2.

DRAMATIC COMPOSITIONS.
See Copy right , 3.

DUE PROCESS OF LAW.
See Const it ut ional  Law , 4, 5, 6, 7, 8; 

Juris dict ion , B 4;
State s , 5.

ELEVENTH AMENDMENT.
See State s , 4, 7, 8.

ELKINS ACT.
See Const itut ional  Law , 3; 

Inte rst ate  Comm erc e , 4.

EMINENT DOMAIN.
See Prop e rt y  Right s , 1.

EMPLOYER AND EMPLOYÉ.
See Mast er  and  Ser vant .

EQUAL PROTECTION OF LAWS.
See Cons tit ut iona l  Law , 9, 10, 11, 12; 

Juri sdic ti on , B 3, 4.
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EQUITY.
See Actions , 1 ; 

Cour ts , 4; 
Juri sdic ti on , D 8, E.

EQUITABLE ESTOPPEL.
See Est opp el , 2.

ESTATES OF DECEDENTS.
See Juri sdi ct ion , C.

ESTOPPEL.
1. In pais; application of principles to municipal corporations.
The principles of right and justice upon which the doctrine of estoppel in 

pais rests, are applicable to municipal corporations. Beadles v. Smyser, 
393.

2. In pais; effect of contract by municipality to pay judgments.
Where public property of a municipality cannot be seized on execution 

and the municipality enters into a valid agreement with judgment 
creditors to apply the judgment fund to judgments in order of entry and 
complies therewith, it cannot, after the expiration of the statutory 
period when a judgment becomes dormant for failure to issue execution, 
plead the statute of limitations as a bar to those judgments not yet 
reached for payment under the agreement. The municipality is estopped 
both on the contract and on the ground of equitable estoppel, and so 
held as to judgments against a city in Oklahoma. Ib.

See Const itut ional  Law , 5.

EVIDENCE.
Burden of proving state rate statute invalid.

'A state rate statute is to be regarded as prima facie valid, and the onus rests 
on the carrier to prove the contrary. Ex parte Young, 123.

See Crim inal  Law , 1;
Stat es , 9,10; 
Wil ls , 3.

EXCEPTIONS.
See Ins tru cti ons  to  Jury .

EXECUTIVE DEPARTMENTS.
See Court s , 1, 2, 3.

EXEMPTION FROM TAXATION.
See Corpor ati ons , 1, 2.

EXPORTS.
See Constit utional  Law , 13.
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FEDERAL QUESTION.
1. Method of proving existence of law of State.
A ruling by the highest court of the State sustaining the method of proving 

the existence of a law of that State presents no Federal question. Stick-
ney v. Kelsey, 419.

2. Frivolous question; question involving application of state statute to inter-
state commerce not frivolous.

Whether the state railroad rate statute involved in this case, although on its 
face relating only to intrastate rates, was an interference with interstate 
commerce held to raise a Federal question which could not be considered 
frivolous. Ex parte Young, 123.

See Juri sdi ct ion , A 4; B 2, 4; 
Pract ice  and  Proc edu re , 4, 9.

FELLOW-SERVANTS.
Who are.
One employed as a fireman on an engine of a construction train held, under 

the circumstances of this case, not to be the fellow-servant of the fore-
man of the gang constructing the bridge, which fell and caused the 
accident. McCabe & Steen Co. v. Wilson, 275.

FOREIGN COMMERCE.
See Inte rs tat e  Comm erce , 3.

FOREIGNERS.
See Tre ati es .

FOURTEENTH AMENDMENT.
See Const itut ional  Law , 5, 12; 

State s , 4.

FREIGHT RATES.
See Inte rs tat e  Comm er ce , 7.

GOVERNMENT CONTRACTS.
See Statut es , A 2.

GOVERNMENTAL POWERS.
See Court s , 1.

GRAND JURY.
See Const itut ional  Law , 9,10.

GRANTS.
See Publ ic  Lands , 1.



572 INDEX.

HABEAS CORPUS.
Power of Circuit Judge to discharge one convicted in state court for act done in 

conformity with conditions prescribed by Federal court.
Where the Circuit Court of the United States has, in an action within its 

jurisdiction, issued an interlocutory injunction against the enforcement 
of a state railroad rate statute, and in such order directed the conditions 
under which tickets shall be sold at rates higher than those prescribed 
under the state statute, a ticket agent who sells tickets in conformity 
with such conditions, and who is proceeded against, convicted, and 
sentenced therefor by the state authorities, is in custody for an act 
done pursuant to an order, process or decree of a court or judge of the 
United States within the meaning of § 753, Rev. Stat., and may apply 
for a writ of habeas corpus to the United States Circuit Judge who has 
the power and right under such section to discharge him. Hunter v. 
Wood, 205.

See Cont em pt  of  Court , 2.

HUDSON RIVER.
See Constit utional  Law , 6.

ILLITERACY.
See Wil ls , 1.

IMMIGRATION.
1. Deportation of Chinese; right of one, ordered by commissioner to be deported,

to trial before district judge.
Under the provisions of § 13 of the act of September 13, 1888, c. 1015, 

25 Stat. 476 and § 3 of the act of May 15, 1890, c. 60, 27 Stat. 25, the 
appeal given to a Chinaman from an order of deportation made by a 
commissioner is a trial de novo before the district judge to which he is 
entitled before he can be ordered to be deported, and the order cannot be 
made on a transcript of proceedings before the commissioner. Liu Hop 
Fong v. United States, 453.

2. Same; authority of commissioner.
After a commissioner has made and filed a certified transcript in the case of 

a Chinaman ordered by him to be deported his authority over the matter 
ends. There is no statutory right to make up and file additional find-
ings. Ib.

3. Effect of certificate made in conformity with treaty on rights of Chinaman
sought to be deported.

While a certificate issued as provided by § 3 of the Treaty of December, 
1894 between the United States and China to entitle Chinese subjects 
to enter the United States may be overcome by proper evidence, and 
may not have the effect of a judicial determination, when a Chinaman 
has been admitted to the United States on a certificate made in con-
formity with the treaty, he cannot be deported for having fraudulently 
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entered the United States unless there is competent evidence to over-
come the legal effect of the certificate, lb.

INDICTMENTS.
See Crim inal  Law , 5.

INFANTS.
See Juri sdi ct ion , D 5.

INFRINGEMENT OF COPYRIGHT.
See Copyr ight ;

Pract ice  and  Proc edur e , 2.

INJUNCTION.
1. Bond; measure of protection given by.
The measure of protection to be given by the undertaking required on 

issuing a restraining order under § 718, Rev. Stat., is to make good the 
injuries inflicted upon a party observing the order until it is dissolved, 
and such undertaking inures to the benefit of a defendant suffering 
injuries irrespective of the exact time when that party has knowledge 
of the pendency of the action or appears therein; nor is this protection 
denied because the only defendant sustaining injuries is a woman and 
the undertaking is to make good “ to the defendant all damages by him 
suffered.” Hutchins v. Munn, 246.

2. Bond; right of recovery for damages sustained through restraining order
preventing completion of dwelling.

The owner of a house in Washington, D. C., who was prevented by a restrain-
ing order from completing alterations during the winter months, the 
house meanwhile being only partially habitable, was held, in this case, 
to have lost the entire use of the house and to be entitled to recover on 
the undertaking the reasonable rental value of the house for the season, 
/b.

See Act ions , 2; 
Cour ts , 1, 3; 
Habe as  Corp us ;

Juri sdi ct ion , B 3; D 2, 6, 7, 8; 
Pract ice  and  Proc edur e , 2; 
Stat es , 8.

INSOLVENCY. 
See Insur ance .

INSPECTION OF CATTLE. 
See Inte rst ate  Comm er ce , 11,13;

Stat es , 3.

INSTRUCTIONS TO JURY.
Exceptions to prayers.
Where several instructions are asked and refused, exceptions must be taken ' 

separately and not as an entirety. McCabe & Steen Co. v. Wilson, 275.
See Criminal  Law , 1.
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INSURANCE.
Reinsurance compact construed.
Reinsurance has a well known meaning, and, as the usual compact of re-

insurance has been understood in the commercial world for many years, 
the liability of the reinsurer is not affected by the insolvency of the re-
insured company or by the inability of the latter to fulfill its own con-
tracts with the original insured; and in this case the compact, notwith-
standing it refers to losses paid, will be construed to cover losses payable 
by the reinsured company; and, in a suit by the receiver of that company 
on the compact, the fact of its insolvency and non-payment of the risk 
reinsured does not constitute a defense. Allemannia Insurance Co. v. 
Firemen’s Insurance Co., 326.

INTEREST.
See Cons tit ut iona l  Law , 5,12.

INTERNATIONAL LAW.
Adoption of act by governmental powers affecting its character as a tort.
The courts will not declare an act to be a tort in violation of the law of nations 

or of a treaty of the United States when the Executive, Congress and 
the treaty-making power have all adopted it. O’Reilly de Camara v. 
Brooke, 45.

INTERSTATE COMMERCE.
1. Discrimination in rates; term “device” defined.
A device to obtain rebates to be within the prohibition of the Interstate 

Commerce Act of March 2, 1889, 25 Stat. 857, and the Elkins Act of 
February 19, 1903, 32 Stat. 847, need not necessarily be fraudulent. 
The term “ device ” as used in those statutes includes any plan or con-
trivance whereby merchandise is transported for less than the published 
rate, or any other advantage is given to, or discrimination practiced in 
favor of, the shipper. Armour Packing Co. v. United States, 56.

2. Discrimination in rates; construction of Elkins Act.
In construing the Elkins Act it will be read not only in the light of the pre-

vious legislation on the same subject, but also of the purpose which 
Congress had in mind in enacting it—to require all shippers to be treated 
alike and to pay one rate as established, published and posted. (New 
Haven Railroad Co. v. Interstate Commerce Commission, 200 U. S. 361, 
391.) Ib.

3. Scope of Interstate Commerce Act; transportation embraced by.
The Interstate Commerce Act embraces the whole field of interstate com-

merce; it does not exempt such foreign commerce as is carried on a 
through bill of lading, but in terms applies to the transportation of 
property shipped from any place in the United States to a foreign 
country and carried from such place to a port of transhipment. Ib.

4. Contracts for carriage at published rates subject to change in rates.
There is no provision in the Elkins Act exempting special contracts from its 
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operation, nor is there any provision for filing and publishing such con-
tracts, and the fact that a contract was at the published rate when 
made does not legalize it after the carrier has advanced the published 
rate. The provisions as to rates, being in force in a constitutional act 
of Congress when the contract is made, are read into the contract and 
become a part thereof, and the shipper, who is a party to such a contract, 
takes it subject to any change thereafter made in the rate to which he 
must conform or suffer the penalty fixed by law. Ib.

5. Rates; competition may be considered in fixing—Relation of public to rail-
roads.

Railroads are the private property of their owners, and while the public 
has the power to prescribe rules for securing faithful and efficient ser-
vice and equality between shippers and communities, the public is in no 
proper sense a general manager. The companies may, subject to change 
of rates provided for in the Interstate Commerce Act, contract with 
shippers for single and successive transportations and in fixing their 
own rates may take into account competition, provided it is genuine 
and not a mere pretense. Interstate Commerce Commission v. Chicago 
Great Western Ry. Co., 108.

6. Rates; presumption of good faith of carrier in changing.
There is no presumption of wrong arising from a change of rate made by 

a carrier. The presumption of good faith and integrity attends the 
action of carriers as it does the action of other corporations and individ-
uals and those presumptions have not been overthrown by any legisla-
tion in respect to carriers. Ib.

7. Rates; unreasonable discrimination; difference in rates for packing-house
products and livestock not unreasonable.

A rate on the manufactured article resulting from genuine competition 
and natural conditions is not necessarily an undue and unreasonable 
discrimination against a manufacturing community because it is lower 
than the rate on the raw material; and, under the circumstances of this 
case, there was no undue and unreasonable discrimination against the 
Chicago packing-house industries on the part of the railroads in making, 
as the result of actual competition and conditions, a lower rate for manu-
factured packing-house products than for livestock from Missouri River 
points to Chicago. Ib.

8. When merchandise ceases to be, and becomes subject to taxing and police
powers of State.

Merchandise may cease to be interstate commerce at an intermediate point 
between the place of shipment and ultimate destination; and if kept at 
such point for the use and profit of the owners and under the protection 
of the laws of the State it becomes subject to the taxing and police power 
of the State. The act of 1899 of Tennessee providing for the inspection 
of oil is not an unconstitutional burden on interstate commerce as ap-
plied to oil coming from other States and ultimately intended for sale 
and distribution in other States but meanwhile stored in Tennessee for 
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convenience of distribution and for reshipping from tank cars and bar-
reling. General Oil Co. v. Crain, 211.

9. What constitutes; right of State to tax persons engaged in buying and selling
cotton for future delivery where such delivery made by means of interstate 
carriage.

Contracts for sales of cotton for future delivery, which do not oblige inter-
state shipments, are not subjects of interstate commerce, nor does the 
fact that a delivery may be made by means of interstate carriage make 
them so; and a state tax on persons engaged in buying and selling cotton 
for future delivery .held in this case not to be a regulation of interstate 
commerce and as such beyond the power of the State. Paul v. Vir-
ginia (insurance policy case), 8 Wall. 168, followed; Lottery Case, 188 
U. S. 321; Rearick v. Pennsylvania, 203 U. S. 507, distinguished. Ware 
& Leland v. Mobile County, 405.

10. Constitutionality of police regulation of State interfering with.
While the State may not legislate for the direct control of interstate com-

merce, a proper police regulation which does not conflict with congres-
sional legislation on the subject involved is not necessarily unconstitu-
tional because it may have an indirect effect upon interstate commerce. 
Asbell v. Kansas, 251.

11. State inspection of cattle moving in.
Until Congress acts on the subject a State may, in the exercise of its police 

power, enact laws for the inspection of cattle coming from other States. 
(Reid v. Colorado, 187 U. S. 137.) lb.

12. As to whether exclusion by State of products of other States is an exercise of 
police power or regulation of interstate commerce.

A State may not under pretense of protecting the public health exclude the 
products or merchandise of other States, and this court will determine 
for itself whether it is a genuine exercise of the police power or really 
and substantially a regulation of interstate commerce. Ib.

13. State regulation; validity of § 27, c. 495 of laws of Kansas of 1905, regulat-
ing importation of cattle.

Section 27 of Chap. 495 of the laws of Kansas of 1905, prohibiting the trans-
portation of cattle from any point south of the State into the State except 
for immediate slaughter which have not been passed as healthy by the 
proper state officials or by the National Bureau of Animal Industry is a 
proper police regulation within the power of the State, is not in conflict 
with the act of February 2, 1903, 32 Stat. 791, or the act of March 3, 
1905, 33 Stat, 1204, in regard to inspection of cattle, and is not unconsti-
tutional as a direct regulation of interstate commerce. Ib.

See Const itu tio nal  Law , 3, 13; Fede ral  Que st ion , 2; 

Crim inal  Law ; Prop ert y  Right s , 3.

INTOXICATING LIQUORS.
See Sta te s , 5.
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JURISDICTION.
A. Of  this  Court .

1. Avoidance of.
While this court will not take jurisdiction if it should not, it must take 

jurisdiction if it should. It cannot, as the legislature may, avoid meeting 
a measure because it desires so to do. Ex parte Young, 123.

2. Amount in controversy; where judgment involves validity of other judgments,
latter considered.

While this court cannot review judgments of the Supreme Court of the 
Territory of Oklahoma unless the amount involved exceeds $5,000, 
where the judgment also directly involves the validity of other judg-
ments the amount in controversy may be measured by the aggregate 
of such judgments. Beadles v. Smyser, 393.

3. Under § 709, Rev. Stat.; denial of constitutional right.
Where complainant is entitled to equitable relief against the enforcement 

by state officers of an unconstitutional state statute, the judgment of the 
state court dismissing the bill for lack of jurisdiction on the ground that 
the suit is one against the State gives effect to the statute, denies com-
plainant a constitutional right and is reviewable by this court under 
§ 709, Rev. Stat. General Oil Co. v. Crain, 211.

4. Under § 709, Rev. Stat.; sufficiency of Federal question.
In order to give this court jurisdiction under § 709, Rev. Stat., to review 

the judgment of a state court, the Federal question must be distinctly 
raised in the state court, and a mere claim, which amounts to no more 
than a vague and inferential suggestion that a right under the Constitu-
tion of the United States had been denied, is not sufficient—and so 
held as to an exception taken as to certain parts of the charge to the jury 
because in effect they deprived the accused of his liberty without due 
process of law. Thomas v. Iowa, 258.

5. Limitation of review of judgment of reversal of Supreme Court of Territory.
Where the Supreme Court of the Territory of Oklahoma reverses the judg-

ment of the trial court, the reviewing power of this court is limited to 
determining whether there was evidence supporting the findings and 
whether the facts found were adequate to sustain the legal conclusions. 
Shawnee Compress Co. v. Anderson, 423.

6. To review judgments of District Court for Porto Rico.
The power of this court to review judgments of the District Court of the 

United States for Porto Rico given by § 35 of the act*of April 12, 1900, 
• 31 Stat. 85, is the same as that to review judgments of the Supreme 

Courts of the Territories and is controlled by § 2 of the act of April 7, 
1874, 18 Stat. 27; on writ of error, therefore, this court is confined to 
such legal questions as necessarily arise on the face of the record^ such as 
exceptions to rulings on the rejection and admission of testimony and 
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the sufficiency of the findings to sustain the decree based thereon. Gar- 
zot v. de Rubio, 283.

7. Same.
In this case the facts sustained the plaintiff’s contention that she was a 

citizen of Spain and as to that point there was no ground for dismissal 
for want of jurisdiction. Ib.

8. Certificate from Circuit Court of Appeals; defective certificate.
The authority given by § 6 of the Judiciary Act of March 3, 1891, 26 Stat. 

826, to the Circuit Court of Appeals, to certify propositions of law to 
this court, cannot be used for the purpose of sending to this court the 
whole case for its consideration and decision. A certificate which does 
not set forth the propositions of law, clearly stated, which may be an-
swered without reference to all the facts, but which sets forth mixed 
questions of law and fact requiring this court to construe acts of Con-
gress, and, in the light of all the testimony, to determine what should 
be the judgment of the lower court, is defective and must be dismissed. 
(C., B. & Q. Ry. Co. v. Williams, 205 U. S. 444, 454.) Hallowell v. 
United States, 101.

B. Of  Circu it  Cour ts .
1. Effect of State being party plaintiff in state court, on jurisdiction of Circuit

Court on removal.
The mere presence on the record of a State as a party plaintiff will not de-

feat the jurisdiction of the Federal court when it appears that the State 
has no real interest in the controversy; and it is the duty of the Circuit 
Court to ascertain whether the State is an actual party by consideration 
of the nature of the suit and not by reference to the nominal parties. 
Ex parte Nebraska, 436.

2. To determine sufficiency of railroad rate prescribed by state statute.
Although the determination of whether a railway rate prescribed by a state 

statute is so slow as to be confiscatory involves a question of fact, its 
solution raises a Federal question, and the sufficiency of rates is a judi-
cial question over which the proper Circuit Court has jurisdiction, as one 
arising under the Constitution of the United States. Ax parte Young, 
123. Hunter v. Wood, 205.

3. To inquire whether railroad rates prescribed by state statute are confiscatory,
and enjoin enforcement thereof.

A state railroad rate statute which imposes such excessive penalties that 
parties affected are deterred from testing its validity in the courts denies 
the carrier the equal protection of the law without regard to the ques-
tion of insufficiency of the rates prescribed; it is within the jurisdiction, 
and is the duty, of the Circuit Court to inquire whether such rates are 
so low as to be confiscatory, and if so to permanently enjoin the railroad 
company, at the suit of one of its stockholders, from putting them in 
force, and it has power pending such inquiry to grant a temporary 
injunction to the same effect. Ib.



INDEX. 579

4. To determine whether state statute unconstitutional as preventing person
affected from resorting to courts.

Whether a state statute is unconstitutional because the penalties for its 
violation are so enormous that persons affected thereby are prevented 
from resorting to the courts for the purpose of determining the validity 
of the statute and are thereby denied the equal protection of the law 
and their property rendered liable to be taken without due process of 
law, is a Federal question and gives the Circuit Court jurisdiction. 
Z6.

5. Diversity of citizenship; alignment of parties by court; proper alignment of
corporation and others in suit by stockholder.

While the court, in determining whether diverse citizenship exists, may 
disregard the pleader’s arrangement of parties and align them according 
to actual interest, if the plaintiff’s controversy is actually with all the 
parties named as defendants, all of whom are necessary parties, none of 
them can for jurisdictional purposes be regarded otherwise than as 
defendants; and so held, in an action against a corporation and others 
by one of the stockholders, that where the complaint alleges joint fraud-
ulent conduct on the part of the corporation and the other defendants 
with whom it jointly resists that charge, the corporation cannot be re-
aligned as a party plaintiff even if it might be to its financial interest to 
have the plaintiff prevail. (Doctor v. Harrington, 196 U. S. 579.) Fen-
ner v. Great Northern Ry. Co., 24.

6. Distinction between right to sue and right to prosecute particular bill. Action
by stockholder against corporation.

The right to bring a suit is distinguishable from the right to prosecute the 
particular bill; and, where the other jurisdictional essentials exist, the 
Circuit Court has jurisdiction of an action against a corporation by one 
of its stockholders although the bill does not comply with Equity Rule 94 
and for that reason must be dismissed. Ib.

7. Legislative prescription; power of this court to regulate manner of exercise of
jurisdiction.

The jurisdiction of the Circuit Court is prescribed by laws enacted by Con-
gress in pursuance of the Constitution and while this court may, by rules 
not inconsistent with law, regulate the manner in which that jurisdiction 
shall be exercised, that jurisdiction cannot by such rules be enlarged or 
diminished. Ib.

8. Acceptance of jurisdiction on removal to.
In either case, the filing by the defendant of a petition for removal, the 

filing by the plaintiff after removal of an amended complaint or the 
giving of a stipulation for continuance, amounts to the acceptance of 
the jurisdiction of the Circuit Court. In re Moore, 490.

See Cont em pt  of  Court , 2;
Mandamus , 2.
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C. Of  Dist ric t  Court s .
Jurisdiction of District Court for Porto Rico of action to set aside agreement of 

liquidation of community.
By art. 62, par. 5, of the Porto Rican Code, power to administer estates is 

exclusively vested in the judge of the last place of residence of the de-
ceased, and this includes all actions incidental to the liquidation of a 
community existing between husband and wife, and the District Court of 
the United States for Porto Rico has not jurisdiction of an action to set 
aside an agreement of liquidation of a community where the estates 
are still open in, and subject to the power and authority of, the local 
court. Garzot v. de Rubio, 283.

D. Of  the  Fede ral  Court s Ge ne ral l y .
1. Exclusive jurisdiction to decide constitutionality of state statute.
When the question of the validity of a state statute with reference to the 

Federal Constitution has been first raised in a Federal court that court 
has the right to decide it to the exclusion of all other courts. Ex parte 
Young, 123.

2. Interference with criminal case pending in state court.
While a Federal court cannot interfere in a criminal case already-pending 

in a state court, and while, as a general rule, a court of equity cannot 
enjoin criminal proceedings, those rules do not apply when such proceed-
ings are brought to enforce an alleged unconstitutional state statute, 
after the unconstitutionality thereof has become the subject of inquiry 
in a suit pending in a Federal court which has first obtained jurisdiction 
thereover; and under such circumstances the Federal court has the 
right in both civil and criminal cases to hold and maintain such juris-
diction to the exclusion of all other courts. Ib.

3. Of offenses committed in post offices.
Under § § 711 and 5339, Rev. Stat., the United States courts have exclu-

sive jurisdiction of all offenses enumerated in § 5339, committed in a 
post office owned by the United States over which the State has ceded 
jurisdiction. Battle v. United States, 36.

4. Of offenses committed in post offices.
The language of the Constitution, being wide enough to authorize the pur-

chase of land for post offices and the acceptance of a grant of jurisdiction, 
the language of the statute based thereon will not be taken in any nar-
rower sense as excluding post offices. Ib.

5. Right of next friend of infant to elect to accept.
A next friend may select one of several tribunals in which the infant’s case 

shall be tried, and may elect to accept the jurisdiction of the Federal 
court to which the case may be removed. In re Moore, 490.

6. Restraint of instrumentalities of State.
Under such conditions as are involved in this case the Federal court may 
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enjoin an individual or a state officer from enforcing a state statute on 
account of its unconstitutionality, but it may not restrain the state court 
from acting in any case brought before it either of a civil or criminal 
nature, or prevent any investigation or action by a grand jury. Ex 
parte Young, 123.

7. Restraint of instrumentalities of State.
An injunction by a Federal court against a state court would violate the 

whole scheme of this Government, and it does not follow that because 
an individual may be enjoined from doing certain things a court may be 
similarly enjoined. Ib.

8. Injunction against enforcement of state rate statute.
While injunctions against the enforcement of a state rate statute should 

not be granted by a Federal court except in a case reasonably free from 
doubt, the equity jurisdiction of the Federal court has been constantly 
exercised for such purpose. Ib.

9. Waiver of objection to.
While consent cannot confer on a Federal court jurisdiction of a case of 

which no Federal court would have jurisdiction, either party may 
waive the objections that the case was not brought in, or removed to, 
the particular Federal court provided by the statute. In re Moore, 490.

10. Same.
Nothing in Ex parte Wisner, 203 U. S. 449, changes the rule that a party 

may waive the objection to the jurisdiction in respect to a particular 
court where diversity of citizenship actually exists. Ib.

See State s , 8.

E. Equi ty .
Adequate remedy at law to prevent jurisdiction.
No adequate remedy at law, sufficient to prevent a court of equity from act-

ing, exists in a case where the enforcement of an unconstitutional state 
rate statute would require the complainant to carry merchandise at con-
fiscatory rates if it complied with the statute and subject it to excessive 
penalties in case it did not comply therewith and its validity was finally 
sustained. Ex parte Young, 123.

See Court s , 4; 
Juris dict ion , D 8; 
Cons tit uti onal  Law , 3, 6.

LAND GRANTS.
See Publ ic  Lands , 1.

LEASE.
See Res tr aint  of  Trade .
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LIENS. 
See Partner ship .

LIMITATION OF ACTIONS.

See Publ ic  Lands , 2.

LIQUIDATION OF COMMUNITY.

See Act ion s , 4; 
Juris dict ion , C.

LOCALITY OF CRIME.
See Constit utional  Law , 3.

LOCAL LAW.
Kansas. Laws of 1905, c. 495, § 27. Cattle inspection (see Interstate 

Commerce, 13). Asbell v. Kansas, 251.

Kentucky. Taxation of spirits in bond (see Constitutional Law, 5). Thomp-
son v. Kentucky, 340.

Michigan. Water boundaries (see Public Lands, 1). United States v. 
Chandler-Dunbar Co., 447. Tax sales (see Constitutional Law, 7). 
Longyear v. Toolan, 414.

New Jersey. Laws of 1905, c. 238, relative to diversion of waters (see Con-
stitutional Law, 8). Hudson Water Co. v. McCarter, 349. Right of 
challenge to grand jurors (see Constitutional Law, 10). Lang v. New 
Jersey, 46.

Oklahoma. Case within stat. 146, art. 8, c. 66, Wilson’s Ann. Stat., relating to 
harmless defects in pleadings, etc. Where the cause of action is against 
the members of a copartnership who afterwards incorporate their 
business, themselves taking practically all the stock and continuing 
without changing their relations with employés, the fact that the suit 
is commenced against the corporation was held under the circumstances 
of this case, and in view of the fact that no testimony was offered, to 
be within the provisions of the Oklahoma statute, 146, art. 8, c. 66, 
Wilson’s Ann. Stat., requiring the court to disregard, and not reverse 
for, defects of pleading or proceedings not affecting the substantial 
rights of the parties. McCabe & Steen Co. v. Wilson, 275.

Porto Rico. Code, art. 62, par. 5, administration of estates of decedents 
(see Jurisdiction, C). Garzot v. de Rubio, 283. Probate jurisdiction of 
courts (see Courts, 5). Garzot v. de Rubio, 283.

Tennessee. Statute of 1873 relative to suits against States (see Actions, 3). 
General Oil Co. v. Crain, 211. Act of 1899 providing for inspection of 
oil (see Interstate Commerce, 8). General Oil Co. v. Crain, 211.
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MAIL MATTER.
See Court s , 2.

MANDAMUS.
1. To correct decision of Circuit Court as to parties to suit.
Mandamus will not lie to correct the decision of the Circuit Court that a 

party to the record—in this case a State—is not an indispensable 
party to the suit, and that a separable and removable controversy exists. 
Such a decision is within the jurisdiction and judicial discretion of the 
court and can be reviewed by appeal after final judgment in the case. 
Ex parte Nebraska, 436.

2. To compel Circuit Court to remand cause where State a party to suit removed. 
The Circuit Court having held that the State of Nebraska was not an actual

and necessary party plaintiff to a suit, brought in its name by the At-
torney General against a non-resident railroad company to enjoin it 
from charging more than the rates fixed in a statute of the State and 
from disobeying orders of the State Railway Commission, refused to 
remand the case; as such decision may clearly have been correct, was 
within the jurisdiction of the Circuit Court, and involved no abuse 
of judicial discretion, this court will not review the decision on petition 
for mandamus. Ib.

MASTER AND SERVANT.
Duty of master to provide safe place of employment.
It is the duty of the employer to provide a suitable and safe place for the 

employés to work and they are not charged with any responsibility in 
regard thereto, and while the employer is relieved if he does everything 
that prudence requires in that respect, it is largely a question of fact 
and this court will not, in the absence of convincing testimony, set 
aside the verdict of a jury approved as was the verdict in this case by 
the trial and Supreme courts of the Territory, especially where the acci-
dent was the result of recurring conditions. McCabe & Steen Co. v. 
Wilson, 275.

See Princi pal  and  Agent , 1.

MICHIGAN.
See Stat es , 11.

MONOPOLY.
See Rest rai nt  of  Tra de .

MUNICIPAL CORPORATIONS.
See Est oppe l .

MUSICAL COMPOSITIONS.
See Copyri ght , 3, 4.
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NATIONALITY.
See Treat ies  1.

NEGLIGENCE.
Contributory; effect of failure of one injured to avail himself of permission to 

occupy a safer place than that where injured.
A fireman, who, under the circumstances of this case, remains at his regular 

post where his ordinary duty calls him, is not guilty of contributory 
negligence because he does not avail himself of permission to occupy a 
different and, perhaps, safer place. McCabe & Steen Co. v. Wilson, 275.

NEXT FRIEND. 
See Juri sdic ti on , D 5.

NOTICE.
See Const itut ional  Law , 7.

OFFICERS OF THE UNITED STATES.
See Princip al  and  Agent , 2.

OFFICES.
Effect of extinction of sovereignty creating office on property rights therein.
The holder of a heritable office in Cuba which had been abolished prior to 

the extinction of Spanish sovereignty, but who, pending compensation 
for its condemnation, was receiving the emoluments of one of the grants 
of the office, held in this case to have no property rights that survived 
the extinction of such sovereignty. O’Reilly de Camara v. Brooke, 45.

PARTIES.
1. Attorney General of State a proper party defendant to suit to prevent enforce-

ment of state statute.
The Attorney General of the State of Minnesota, under his common law 

power and the state statutes, has the general authority imposed upon 
him of enforcing constitutional statutes of the State and is a proper 
party defendant to a suit brought to prevent the enforcement of a state 
statute on the ground of its unconstitutionality. Ex parte Young, 123.

2. State officer as party defendant to suit to prevent enforcement of state statute. 
It is not necessary that the duty of a state officer to enforce a statute be

declared in that statute itself in order to permit his being joined as a 
party defendant from enforcing it; if by virtue of his office he has 
some connection with the enforcement of the act it is immaterial whether 
it arises by common general law or by statute. Ib.

See Acti ons , 4; Local  Law  (Oklahoma);
Juri sdic ti on , B 1, 5; Mandamus , 1, 2.
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PARTNERSHIP.

Lien of partner for advances to firm.
A partner has a lien on the firm’s assets for the repayment of his advances 

to the firm, and in this case held, that the articles of copartnership, con-
strued as a whole, provided that the partner in a land venture advanc-
ing the amount needed for the venture should have a Hen on the land 
regarded as assets. Smith v. Rainey, 53.

PATENTS FOR LAND.

See Publ ic  Land s , 1/2.

PENALTIES AND FORFEITURES.

See Constit utional  Law , 11; 
Juri sdic ti on , B 3.

PHILIPPINE ISLANDS.

See Tre ati es , 1.

PLEADING.

See Local  Law  (Oklahoma).

PLEDGE.

See Bankrup tc y ; 
Broke rs .

POLICE POWER.

See Inte rst ate  Comm erce , 8,10,11,12,13; 
Prop e rt y  Right s , 1.

PORTO RICO.

(See Cour ts , 5;
Juri sdic ti on , A 6, C; 
Const itut ional  Law , 13.

POST OFFICES.

See Cong re ss , Powe rs  of ; 
Juri sdi ct ion , D 3, 4.

PRACTICE OF LAW.

See Trea tie s .

PRACTICE AND PROCEDURE.

1. Force of findings of fact by two lower courts.
Findings of fact in a suit in equity made by both the Circuit Court and the 
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Circuit Court of Appeals will not be reversed by this court unless shown 
to be clearly erroneous. Dun v. lumbermen’s Credit Association, 20.

2. Findings of fact by lower courts concurred in and injunction against in-
fringement of copyright refused.

Where the lower courts have both found that the proportion of copyrighted 
matter issued in a later publication, in this case a trade rating journal, 
is insignificant compared with the volume of independently acquired in-
formation, an injunction should be refused and the owner of the copy-
right remitted to a court of law to recover the damages actually sus-
tained. Ib.

3. As to setting aside -findings of auditors.
Findings of an auditor assessing damages on an undertaking should not be 

set aside by the court unless there has been an error of law or a con-
clusion of fact unwarranted by the evidence. Hutchins v. Munn, 246.

4. Ambiguities in decision sought to be reviewed, as to existence of Federal
question, resolved against plaintiff in error.

Where the language of the appellate court is ambiguous, if it may be taken 
as a declination to pass upon a question not necessary to the decision, 
this court will not, in order to aid a technical and non-meritorious de-
fense, spell out a Federal question; but it will resolve the ambiguity 
against the plaintiff in error who is bound, in order to give this court 
jurisdiction, to clearly show that a Federal right has been impaired. 
Stickney v. Kelsey, 419.

5. As to assumption of inconsistency between opinion and certificate of Circuit
Court.

This court will not assume an inconsistency to exist between the opinion of 
the Circuit Court and its certificate. Scully v. Bird, 481.

6. As to scope of determination on certificate from Circuit Court.
On certificate that the bill was dismissed solely-because the suit was against 

the State within the meaning of the Eleventh Amendment and therefore 
not within the jurisdiction of the Federal court as such, this court cannot 
determine whether the bill should have been dismissed because not pre-
senting a case for equitable relief. Scully v. Bird, 481.

7. Scope of review where question of jurisdiction certified under § 5 of act of
1891.

Where the question of jurisdiction is certified to this court under § 5 of the 
judiciary act of 1891, nothing but that question can be considered here. 
In this case the question is considered both as to parties and subject-
matter. Venner v. Great Northern Ry. Co., 24.

8. In construing compacts between States.
This court in construing a compact between States will hesitate to reach a 

conclusion different from that reached by the highest courts of both 
States. Central R. R. Co. v. Jersey City, 473.
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9. Time for raising Federal question.
It is too late to raise the Federal question for the first time in the petition 

for writ of error from this court or in the assignment of errors here. 
Thomas v. Iowa, 258.

10. Effect of introduction of testimony by defendant after demurrer to plaintiff’s 
evidence overruled.

Defendant who introduces testimony after the demurrer to plaintiff’s evi-
dence has been overruled waives any error to the ruling. McCabe & 
Steen Co. v. Wilson, 275.

See Copy right , 1;
Mandamus , 2;
Maste r  and  Serv ant ; 
St are  Dec isis .

PREFERENCES.
See Bankruptc y , 1, 2.

PREFERENCE TO PORTS.
See Cons t it ut ional  Law , 13.

PRESUMPTIONS.
See Cont ra ct s ; Inte rst ate  Comm erc e , 6;

Criminal  Law , 1; Stat ute s , 1;
Wil ls , 1, 2.

PRINCIPAL AND AGENT.
1. Ratification of tort by principal exonerating agent.
A tort can be ratified so as to make an act done in the course of the princi-

pal’s business and purporting to be done in his name, his tort; and the 
rule of exonerating the servant when the master assumes liability is still 
applicable to a greater or less extent when the master is the sovereign. 
(The Paquette Habana, 189 U. S. 453, 469.) O’Reilly de Camara v. 
Brooke, 45.

2. Ratification by United States of acts of officers committed during military
occupation of Cuba.

By virtue of an order of the Secretary of War and also by the Platt amend-
ment of the act of March 2, 1901, c. 803, 31 Stat. 897, and the treaty 
with Cuba of May 22, 1903, 33 Stat. 2249, the acts of the officers of the 
United States, during the military occupation of Cuba, complained of 
in this action, were ratified by the United States, and those officers re-
lieved of liability therefor, lb.

PRIVILEGES AND IMMUNITIES.
See Cons tit uti onal  Law , 8,14.
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PROBATE LAW.
See Cour ts , 5;

Juris dict ion , C.

PROOF OF CLAIM.
See Bankrupt cy , 5.

PROPERTY RIGHTS.
1. Determination of boundary line between private rights of property.
The boundary line between private rights of property which can only be 

limited on compensation by the exercise of eminent domain, and the 
police power of the State which can limit such rights for the public 
interest, cannot be determined by any formula in advance, but points 
in that line helping to establish it have been fixed by decisions of the 
court that concrete cases fall on the nearer or farther side thereof. Hud-
son Water Co. v. McCarter, 349.

2. Subserviency of rights of riparian owners to public interest.
The public interest is omnipresent wherever there is a State, and grows 

more pressing as population grows, and is paramount to private prop-
erty of riparian proprietors whose rights of appropriation are subject 
not only to rights of lower owners but also to the limitations that great 
foundations of public health and welfare shall not be diminished. Ib.

3. Acquisition; effect of use in interstate commerce.
One cannot acquire a right to property by his desire to use it in commerce 

among the States. Ib.
See Off ice s ; 

Stat es , 1; 
Tre ati e s , 3.

PUBLIC HEALTH.
See Inte rst ate  Com me rc e , 12.

PUBLIC LANDS.
1. Boundary of patent to land bordering on Sault Ste. Marie; right of patentee

to islands therein.
By the law of Michigan a grant of land bounded by a stream whether nav-

igable in fact or not, carries with it the bed of the stream to the center 
of the thread thereof, and under this rule the patentee of government 
land bordering on the Sault Ste. Marie, takes to the center line, including 
small unsurveyed islands between the main land and the center line; 
nor are the rights of riparian owners to the center affected by the fact 
that the stream is a boundary. United States v. Chandler-Dunbar Co., 
447.

2. Limitation of action to vacate and annul patent; application to void patent. 
Statutes of limitations with regard to land affect the right even if in terms 
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only directed against the remedy. The act of March 3,1891, c. 561, § 8, 
26 Stat. 1099, providing that suits to vacate and annul patents thereto-
fore issued shall only be brought within five years after the passage of 
the act, applies to a void patent, and where suit has not been brought 
within the prescribed period a patent of public lands, whether reserved 
or not, must be held good and to have the same effect as though valid 
in the first place. Ib.

PUBLIC OFFICERS.

See Act ions , 3; Part ies , 2;
Juris dict ion , D 6; Stat es , 6.

PUBLIC POLICY.

See Rest rai nt  of  Tra de .

PUBLICATION OF NOTICE.

See Const itut ional  Law , 7.

RAILROADS.

See Cour ts , 4; Inte rs tat e  Comm erce , 5;
Fed er al  Que st ion , 2; Juri sdic ti on , B 2, 3.

RAILROAD RATES.

See Inte rst ate  Comm er ce , 1.

RATES.

See Act ion s , 1; Fed er al  Ques ti on , 2;
Cons tit ut iona l  Law , 3; Inte rst ate  Comm er ce ;

Juri sdic ti on , B 2, 3.

RATIFICATION.

See Int e rnat ional  Law ;
Princip al  and  Agent , 2.

REBATES.

See Crim ina l  Law , 5;
Inte rs tat e  Com me rc e , 1.

REFERENCE TO MASTER.

See State s , 9,10.

REINSURANCE 

See Insur ance .
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REMEDIES.
See Act ion s , 1; 

Cour ts , 4; 
Prac tic e and  Proc edur e , 2.

REMOVAL OF CAUSES.
When cause removable to Circuit Court.
A cause is removable to the Circuit Court if it is one of which the court is 

given jurisdiction. Venner v. Great Northern Ry. Co., 24.
See Juri sdi ct ion , D 8, 9,10;

Mandamus , 1, 2.

RESTRAINING ORDERS.
See Injunc tion , 1.

RESTRAINT OF TRADE.
1. Invalidity of lease as in furtherance of monopoly.
In this case, the Supreme Court of the Territory having found that a lease, 

being made to further an unlawful enterprise, was void as an unreason-
able restraint of trade and as against public policy, this court sustains 
the judgment, there being proof supporting the conclusions to the 
effect that the lessor company agreed to go out of the field of competition, 
not to enter that field again, and to render every assistance to prevent 
others from entering it—other acts in aid of a scheme of monopoly also 
being proved. Shawnee Compress Co. v. Anderson, 423.

2. Same.
It is not necessary to determine whether the Supreme Court of the Territory 

based its judgment declaring such a lease void on the common law, 
the Sherman law, or the statutes of the Territory; the restraint placed 
upon the lessor was greater than the protection of the lessee required. 
Ib.

RIPARIAN RIGHTS.
See Cons tit ut iona l  Law , 8;

Prop e rt y  Rights , 2;
Publ ic  Land s , 1.

SANITY OF ACCUSED.
See Crim inal  Law , 1.

SAULT STE. MARIE.
See Publ ic  Lands , 1;

Stat es , 11.

SIXTH AMENDMENT. 
See Const itut ional  Law , 2, 3.
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SOVEREIGNTY.
See Cons tit uti onal  Law , 6; Princip al  and  Agent , 1; 

Off ice s ; Stat es , 1, 6.

SPAIN.
See Trea tie s , 1.

SPIRITS IN BOND.
See Constit utional  Law , 5,12; 

Stat es , 5.

STARE DECISIS.
Effect of decisions of lower Federal courts as to construction of Federal statute. 
While this court is not bound under the doctrine of stare decisis by the de-

cisions of lower Federal courts which have not been reviewed by this 
court, as to the construction of a Federal statute, or by the decisions 
of the highest courts of foreign countries construing similar statutes of 
those countries, where all of such decisions express the same views on the 
subject involved, the omission of Congress, when subsequently amend-
ing the statute, to specifically legislate concerning that subject may be 
regarded by this court as an acquiescence by Congress in the judicial 
construction so given to the statute. White-Smith Company v. Apollo 
Company, 1.

STATES.
1. Power to conserve natural wealth.
The State, as quasi-sovereign and representative of the interests of the 

public, has a standing in court to protect the atmosphere, the water and 
the forests within its territory, irrespective of the assent or dissent of 
the private owners immediately concerned. (Kansas v. Colorado, 185 
U. S. 125; Georgia v. Tennessee Copper Co., 206 U. S. 230.) Hudson 
Water Co. v. McCarter, 349.

2. Power to conserve natural advantages; prevention of diversion of waters.
A State has a constitutional power to insist that its natural advantages re-

main unimpaired by its citizens and is not dependent upon any reason 
for its will so to do. In the exercise of this power it may prohibit the 
diversion of the waters of its important streams to points outside of its 
boundaries. Ib.

3. Power to provide for cattle inspection not affected by Federal legislation.
Congress has not enacted any legislation destroying the right of a State to 

provide for the inspection of cattle and prohibiting the bringing within 
its borders of diseased cattle not inspected and passed as healthy either 
by the proper state or national officials. Asbell v. Kansas, 251.

4. Power to prohibit suits in state courts against state officers to prevent their
enforcing unconstitutional statutes.

Provisions of the Federal Constitution and of the Fourteenth Amendment 
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cannot be nullified by the State prohibiting suits in its own courts 
«.gainst state officers to prevent their enforcing unconstitutional statutes 
and contending that the National tribunals are also precluded from 
entertaining such suits under the Eleventh Amendment. General OU 
Co. v. Crain, 211.

5. Power to tax spirits in bonded warehouse.
It is within the power of the State to tax spirits in bonded warehouses and 

require the warehouseman to pay the same with interest after the taxes 
due to the United States Government have been paid; and if the ware-
houseman is given a lien on the spirits for the taxes and interest paid by 
him he is not deprived of his property without due process of law. 
Thompson v. Kentucky, 340.

6. Personal liability of officers in enforcing unconstitutional statute.
The attempt of a state officer to enforce an unconstitutional statute is a pro-

ceeding without authority of, and does not affect, the State in its sover-
eign or governmental capacity, and is an illegal act and the officer is 
stripped of his official character and is subjected in his person to the 
consequences of his individual conduct. The State has no power to 
impart to its officer immunity from responsibility to the supreme au-
thority of the United States. Ex parte Young, 123.

7. Suit against within meaning of Eleventh Amendment.
A suit by a citizen of another State to restrain a state officer from improperly 

enforcing a state statute, where no criminal prosecution has been com-
menced, held, in this case, not to be an action against the State within 
the meaning of the Eleventh Amendment. Scully v. Bird, 481.

8. Suit against State within meaning of Eleventh Amendment; enjoining state
officer from enforcing unconstitutional state statute.

While making a state officer who has no connection with the enforcement 
of an act alleged to be unconstitutional a party defendant is merely 
making him a party as a representative of the State, and thereby 
amounts to making the State a party within the prohibition of the Elev-
enth Amendment, individuals, who, as officers of the State, are clothed 
with some duty in regard to the enforcement of the laws of the State, 
a,nd who threaten and are about to commence an action, either civil or 
criminal, to enforce an unconstitutional state statute may be enjoined 
from so doing by a Federal court. Ex parte Young, 123.

9. Sufi between; reference to master.
Order referring cause to master and directing conditions under which testi-

mony shall be taken and master shall report to this court. Virginia v. 
West Virginia, 514.

10. Same. •
Defendant’s demurrer having been overruled, 206 U. S. 290, 322, ana de-

fendant having answered, both complainant and defendant submitted 
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and sustained by argument forms of decree referring the cause to a 
master. Ib.

11. Title of Michigan to bed of Sault Ste. Marie and islands therein.
On the admission of Michigan to the Union the bed of the Sault Ste. Marie, 

whether strait or river, passed to the State, and small unsurveyed 
islands therein became subject to the law of the State. United States v. 
Chandler-Dunbar Co., 447.

See Act ions , 3; Inte rst ate  Comm erce , 8,9,10,
Congre ss , Powe rs  of ; 11,12,13;
Cons tit uti onal  Law , Juri sdic ti on , B 1, D 7;

6, 9; Pract ice  and  Proc edur e , 8;
Prope rt y  Rights , 2.

STATE OFFICERS.

See Part ies ; j  j
Sta te s .

STATUTES.

A. Const ruc ti on  of .
1. Presumption against retrospective effect.
There is always a strong presumption that a statute was not meant to act 

retrospectively, and it should never receive such a construction if sus-
ceptible of any other, nor unless the words are so clear, strong and 
imperative as to have no other meaning. U. S. Fidelity Co. v. Struthers 
Wells Co., 306.

2. Prospective effect of act of February 24, 1905, c. 778.
The act of February 24, 1905, c. 778, 33 Stat. 811, amending the act of Au-

gust 13, 1894, c. 280, 28 Stat. 278, is prospective and does not relate to 
or affect actions based on rights of material-men which had accrued 
prior to its passage, and such actions are properly brought under the act 
of 1894. Ib.

3. Act of February 24, 1905, construed to be not retrospective.
The absolute taking away of a present right to sue and suspending it until 

after certain events have happened, and the giving of preferences be-
tween creditors, are not mere matters of procedure, but affect substan-
tial rights, and as the act of February 24, 1905 consists of but a single 
section and deals with such subjects and only incidentally applies to 
procedure, the entire statute must be construed under the general rule 
that it is not retrospective in any respect. Ib.

4. Weight of departmental construction.
When the meaning of a statute is doubtful the construction given by the 

department charged with its execution should be given great weight. 
{Robertson v. Downing, 127 U. S. 607; United States v. Healy, 160 U. S. 
136.) United States v. Hermanos y Compañía, 337.

VOL. CCIX—38
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5. Departmental construction; adoption by Congress.
The reenactment by Congress, without change, of a statute which had 

previously received long continued executive construction, is an adop-
tion by Congress of such construction. (United States v. Falk, 204 U. S. 
143.) Ib.

6. Departmental construction followed.
Par. 296 of the Tariff Act of July 11, 1897, construed in accordance with 

Treasury decisions. Ib.
See Constit utional  Law , 4; 

Copyright , 1, 3; 
Evidence ;

Inte rst ate  Com me rc e , 2;
Jurisdic tion , D 4;
St are  Dec isi s .

B. Stat ute s of  the  United  Stat es . 
See Act s  of  Congre ss .

C. Stat ute s of  the  State s and  Terr itor ies .
See Loca l  Law .

STATUTE OF LIMITATIONS.

See Publ ic  Lands , 2. 

STOCK.

See Bankrupt cy , 1, 4;
Broker s , 3, 4.

STOCKBROKERS.

See Bankrupt cy ;
Broker s ;
Contract s .

STOCKHOLDERS.

See Act ion s , 2;
Juris dict ion , B 3.

SUIT AGAINST STATE.

See Actions , 3;
Sta te s , 4, 7, 8.

TAXATION.

See Constit utional  Law , 4, Corp orat ions , 1,2; 
5,6,7,12,13; Inte rst ate  Comm erc e , 8, 9;

Sta te s , 5.

TAX SALES.

See Cons tit uti onal  Law , 7.

TERRITORIAL COURTS.

. See Jurisdic tion , A 6.
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TITLE.
See Bankruptc y , 3, 4;

State s , 11.

TORTS.
See Inte rnat ional  Law ; 

Principa l  and  Agent , 1.

TREATIES.
1. Spain; treaty of Paris of 1898; citizenship of resident of Philippines; right

to practice law.
Under the Treaty of Paris of 1898, between the United States and Spain, 

a Spanish resident of the Philippine Islands, who left there in May, 
1899, without making any declaration of intention to preserve his alle-
giance to Spain and remained away until after the expiration of eighteen 
months after the ratification of the treaty continued to be a Spaniard, 
and did not, even though he intended to return, become a citizen of the 
islands under the new sovereignty, and therefore is not eligible to admis-
sion to practice at the bar under the rules established by the military 
and civil authorities of the Philippine Islands. Bosque v. United States, 
91.

2. Same; laws referred to in Art XIX.
The laws applicable to other foreigners referred to in Article XIX of the 

treaty referred not to Spanish laws but to the laws to be enacted by the 
new sovereignty. Spaniards only became foreigners after the cession. 
/&.

3. Same; property within protection of Art. VII. s
The right to practice law is not property within the protection of Article VII 

of the treaty. Ib.

Treaty with China of December, 1894, § 3 (see Immigration, 3). Liu Hop 
Fong v. United States, 453.

Treaty with Cuba of May 22, 1903 (see Principal and Agent, 2). O’Reilly de 
Camara v. Brooke, 45.

TRIAL.
See Crim ina l  Law , 2.

TRIAL FOR CRIME.
See Cons tit uti onal  Law , 2, 3.

TRUSTEE IN BANKRUPTCY.
See Bankrupt cy , 3, 4.

UNDERTAKINGS.
See Injunc tion , 1, 2.
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UNITED STATES COMMISSIONERS.
See Imm igrat ion .

UNREASONABLE RESTRAINT OF TRADE.
See Res tra int  of  Trade .

VACATION OF PATENTS.%
See Publ ic  Lands , 2.

VIRGINIA V. WEST VIRGINIA.
See Stat es  9,10.

WAIVER.
See Bankrupt cy , 5; 

Juri sdic ti on , D 9,10; 
Prac tic e and  Proc edur e , 10.

WAREHOUSEMEN.
See Cons tit ut iona l  Law , 5.

WATERS.
See Constit utional  Law , 6, 8,14; 

Publ ic  Land s , 1;
State s , 2, 11.

WILLS.
1. Effect on validity of will of testator’s inability to read.
Inability to read does not create a presumption that a testator does not 

know the contents of a paper declared by him to be his last will and duly 
executed as such. Lipphard v. Humphrey, 264.

2. Presumption that testator knows contents of instrument.
There is a presumption that the testator does know the contents of a will 

properly executed, which, while not conclusive, must prevail in the 
absence of proof of fraud, undue influence or want of testamentary 
capacity, even where testator’s inability to read is proved. Ib.

3. Evidence; admissibility of declarations of testator.
In the absence of proof of want of testamentary capacity at the date of the 

will, declarations of the testator as to the contents thereof are inadmis-
sible to prove lack of knowledge of such contents. Ib.

WORDS AND PHRASES.
“Jurisdiction” as generally used in compacts between States has a more 

limited sense than “ sovereignty.” Central R. R. Co. v. Jersey City, 473.

“ Device” as used in acts of March 2, 1889, and February 19, 1903, relating 
to freight rebates (see Interstate Commerce, 1). Armour Packing Co. v. 
United States, 56.
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