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SUPREME COURT OF THE UNITED STATES.

ALLOTMENT OF JUSTICES, DECEMBER 24, 1906.1

OrpER: There having been an Associate Justice of this
court appointed since the commencement of this term, it is
ordered that the following allotment be made of the Chief
Justice and Associate Justices of this court among the ecir-
cuits, agreeably to the act of Congress in such case made and
provided, and that such allotment be entered of record, viz:

For the First Circuit, Oliver Wendell Holmes, Associate
Justice.

For the Second Circuit, Rufus W. Peckham, Associate
Justice.

For the Third Circuit, William H. Moody, Associate Justice.

For the Fourth Circuit, Melville W. Fuller, Chief Justice.

For the Fifth Circuit, Edward D. White, Associate Justice.

For the Sixth Circuit, John M. Harlan, Associate Justice.

For the Seventh Circuit, William R. Day, Associate Justice.

For the Eighth Circuit, David J. Brewer, Associate Justice.

For the Ninth Circuit, Joseph McKenna, Associate Justice.

! For the last preceding allotment see 202 U. S. vii.
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An office commonly requires something more than a single transitory act
to call it into being.

A money contribution by the Philippine Government to the performance
of certain military functions, and entrusting the funds to an officer of
the United States Army, who is held to military responsibility therefor
by court-martial, does not make that officer a civil officer of the Philip-
pine Government and amenable to trial in the civil courts for falsifica-
tion of his accounts as a public official.

The fact that an officer of the United States Army, entrusted with money
by the Philippine Government to be expended in connection with his mili-
tary command, signs his account “Disbursing Officer”’ instead of by his
military title, does not make him a civil officer of the Philippine Govern-
ment; and quere whether he could become such a civil officer in view
of the act of March 3, 1883, 22 Stat. 567, prohibiting the appointment
of officers of the United States Army to civil offices.

THE facts are stated in the opinion.

Mr. Holmes Conrad, with whom Mr. R. A. Ballinger was
on the brief, for plaintiff in error:

It appears from the record that the plaintiff in error was
VOL. CCVIIT—1 @
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not on February 12, 1904, or at any other time, a public officer
of the United States civil government of the Philippine Islands,
nor was he a duly appointed, qualified, and acting disbursing
officer for public funds of that government, as stated in the
charge. Accused could not be a public official of such civil
government at any time under the laws of the United States.
22 Stat. 567; 1st Supp. Rev. Stat., ch. 124, p. 412.

The charge against this man is official misconduet, “abuse
of his office.” To sustain this criminal charge, there must be
shown, first, that there was such an office as that which he
is charged with having held; secondly, that he was duly ap-
pointed to that office; thirdly, that he qualified as such officer;
fourthly, that he actually held that office under such appoint-
ment and qualification; and, fifthly, that the “abuse of his
office” with which he is charged, viz., that he did “falsify a
public or official document of which he had charge,” is an
offense known to the common law, or the statute law, or even
to the Philippine law. In re Bonner, 151 U. S. 259.

While holding the office of major of the First Infantry,
United States Army, and while on duty as such officer, under
the assignment and orders of his superior officers, he was not
amenable to the courts or subject to the laws of the civil
government of the Philippine Islands for any offense com-
mitted by him in connection with the performance of his
duties as a major of infantry in the United States Army.

As citizen of the United States and a commissioned officer
of its army, lawfully stationed in the Philippine Islands, he was
entitled to a trial by jury.

The punishment to which he was sentenced was illegal be-
cause cruel and unusual.

The Solicitor General for defendant in error:

The facts as to defendant’s holding a civil office were that
upon his own initiative, by resolution of the Philippine Com-
mission and the action of the Governor, he was designated to
receive, expend and account for a certain fund for the Philip-




CARRINGTON ». UNITED STATES. 3
208 U. S. Argument for Defendant in Error.

pine Scout Exhibit at the St. Louis Exposition, and he accepted
the post and acted accordingly. The Philippine Supreme Court
found that he acted as a publie official and took part in the
performance of public duties. Whether he held a civil office
or not, strictly speaking, he was empowered by competent
authority, he accepted and discharged the duties imposed
upon him, and held himself out as a public official of the
Philippine government. He was thus an officer de facto, and
not a mere intruder, and he cannot escape liability by deny-
ing title. Hussey v. Smith, 99 U. 8. 20; Buck v. City of Eureka,
109 California, 504; Allen v. McNeel, 1 Mills (S. Car.), 229;
Diggs v. State, 49 Alabama, 311; People v. Church, 1 How. Pr.
366; State v. Long, 76 N. Car. 254; Wendell v. Fleming, 8 Gray,
613. He was an official within § 401 of the Philippine Penal
Code. And see 2 Viada, 695, as to the wide extension and
latitude of the law.

The provisions of §1222, and par. 4, § 1860, Rev. Stat.,
as amended, are inapplicable. They apply to the United States
and organized Territories and not to the Philippines. They
were enacted long before the islands were acquired, and their
provisions have not been extended to the islands. Evidently
neither Carrington nor his military superiors thought that he
was subject to these prohibitions.

Carrington was not entitled to a trial by jury. Dorr v.
United States, 195 U. S. 138. A soldier has no greater right
than any other person in this respect. In the United States
he is amenable to the civil courts for civil offenses, and if he is
sent under the orders of his commanding officers to a State
where the common law as to juries is not followed, he could
not demand presentment and trial under the Constitution.
The constitutional guarantees of trial by jury apply only to
citizens and others within the United States or who are brought
there for trial for offenses committed elsewhere, and not to
residents or temporary sojourners abroad. In re Ross, 140
'L.T. S. 453. The reasoning of that decision applies equally to
citizens, whether soldiers or not, in a territorial possession of
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the United States and before courts under the authority of
the United States proceeding without a jury. To have two
systems in the Philippines for different classes of persons is an
impossible conception, and would be inconsistent with the
express guarantee of the equal protection of the laws to all
persons in the islands, contained in the Philippine Bill of Rights.

There is no foundation for the idea or claim that Carrington
as an officer of the army was not subject to the jurisdiction
of the Philippine courts at all. Nothing to that effect was
intimated in Grafton v. United States, 206 U. S. 333. The points
of decision in that case involved the implication that the mili-
tary and civil jurisdiction were concurrent, and that the civil
trial and conviction there would have been valid if the court-
martial had not first tried and acquitted. The question always
is, which jurisdiction attaches first? The civil courts took juris-
diction here, and subsequently, Carrington was court-martialed
on the same transactions under the 61st Article of War, and
was dismissed from the service.

Mg. JusticE HoLMES delivered the opinion of the court.

The plaintiff in error was convicted in the Court of First
Instance, and, on appeal, by the Supreme Court of the Philip-
pine Islands, of the crime of falsification of a public document
by a public official. He brings the case here by writ of error,
setting up rights under the Constitution and statutes of the
United States that were denied by the decision below.

The complaint alleges that the plaintiff in error “being then
and there a public official of the United States civil govern-
ment of the Philippine Islands, to wit, a duly appointed and
commissioned major of the First Infantry, United States Army,
and the duly designated, qualified and acting commander of
the Provisional Battalion of the Philippine Scouts, and a duly
appointed, qualified and acting disbursing officer for public
funds of the said United States civil government of the Philip-
pine Islands, appropriated on account of said Provisional
Battalion and on account of the Louisiana Purchase Exposi-
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tion at St. Louis,” made a false voucher for the payment of
seven hundred and seventy pesos.

The plaintiff in error denies that he was a public official
within the meaning of the Philippine Penal Code, Art. 300,
or that, under the act of March 3, 1883, c. 134, 22 Stat. 567
(see Rev. Stat. §§ 1222, 1860), he could be, while he remained
an officer in the Army on the active list. The facts are as
follows: In October, 1903, the plaintiff in error wrote a letter
to the Executive Secretary of the Insular Government, sug-
gesting that, as the Second Battalion of Philippine Scouts was
expected to take part in the Louisiana Purchase Exposition,
it would be well to allow the writer, with his scouts, to put up
a model administration building of native materials for his
use, at St. Louis, decorated with native arms, ete., and es-
timating that he could do this work for $3,000, gold. Gov-
ernor Taft referred his letter to the Exposition Board, recom-
mending the project, and the board accepted it. In November
the Civil Commission passed a resolution, authorizing the
transfer “to the credit of Major F. L. Carrington, 1st United
States Infantry, commanding the Provisional Battalion of
Philippine Scouts to be transported to St. Louis in 1904 in
connection with the Philippine Exhibit,” the sum of $3,000,
“to be used and accounted for by Major Carrington in the con-
struction” of a model administration building. It was resolved
further that the disbursing officer of the Philippine Exposition
Board should deposit to the credit of Major Carrington the
further sum of $500, with which to pay some of the expenses
of families of scouts allowed to accompany them to St. Louis,
and that, on the approval of the resolutions by certain officials,
the Civil Government might “designate Major Carrington as
disbursing officer to receive the funds mentioned.” The reso-
lutions were approved, and Governor Taft in the same month
addressed a letter to “Major Frank de L. Carrington, st
U. 8. Infantry, commanding Provisional Battalion Philippine
Scouts,” saying, “You are hereby designated to withdraw,
receive, expend, and account for, the funds” above mentioned,
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“to be expended in the preparation and display of a Scout
Exhibit at the Louisiana Purchase Exposition as set forth in
said resolution.” These are all the facts that are supposed
to constitute the plaintiff in error a public official within the
Philippine Penal Code, although, it should be added, that in
signing the false doeument he added, after his name, “Maj. 1st
Infantry, D. O.;” the last letters meaning, it may be pre-
sumed, Disbursing Officer.

At this time the plaintiff in error was an officer of the Army
on the active list, detached to command a battalion of Philip-
pine scouts, admitted to be a part of the military establish-
ment of the United States. Leaving names on one side, what
happened was that he received $3,500 from civil sources, to
be used by him in connection with his military command, in
the performance of duties incident to that command. On the
face of it the proposition is extravagant that the receipt of a
small sum to be spent and done with forthwith in this way
made him an officer of the civil government, notwithstanding
the source from which it came, or the fact that he sent his
accounts to the same quarter. An office commonly requires
something more permanent than a single transitory act or
transaction to call it into being. The letter of Governor Taft
which designated Major Carrington to receive the fund says
nothing about appointing him a civil or any kind of officer,
nor did he qualify as one in any way. He was addressed by
Governor Taft and he acted in his military capacity and under
his military responsibility. He has been held to that respon-
sibility by a court-martial. The only color for an additional
liability is in the words quoted from the resolution of the Civil
Commission, authorizing the Civil Governor to designate
Major Carrington as disbursing officer, words which the Gov-
ernor wisely did not adopt, and in the fact that the plaintiff
in error gave himself that name. It is unnecessary to inquire
whether he could have made himself a civil officer if he had
tried, in view of the act of Congress absolutely prohibiting it.
Act of March 3, 1883, c. 134; 22 Stat. 567. No one dreamed




CARRINGTON ». UNITED STATES. 7
208 U. S. Opinion of the Court.

that he was attempting it, and if he could have succeeded at
the expense of his place in the Army under Rev. Stat. § 1222,
no one supposed that he had done so, but he continued in his
military eommand undisturbed.

We think it entirely plain that the acceptance of the duty
of spending and accounting for this small fund did not amount
to holding a civil office within the statutes of the United States.
We see no sufficient reason to believe that the Philippine Penal
Code, Art. 300, purports or attempts to reach a case like that
of the plaintiff in error. The provision in Art. 401 that for
this purpose every one shall be considered a public official
who, . . . by popular election or appointment by com-
petent authority, takes part in the exercise of public functions,
does not help Article 300. That also seems to contemplate
an office having some degree of permanence. But however
that may be, the plaintiff in error was performing no public
function of the ecivil government of the Philippines; he was
performing military functions to which the civil government
contributed a little money. As a soldier he was not an official
of the Philippines but of the United States. If Philippine
legislation attempted to add to the immediate responsibilities
of the soldier in the course and performance of his duty under
the paramount authority from which that legislation derives
its right to be, we should have to inquire whether we could
gather from any act of Congress the intention to permit what
might become the instrument of dangerous attacks upon its
power. It is a wholly different question from that where a
soldier not in the performance of his duty commits an ordi-
nary crime. But we do not understand the Penal Code to
have the suggested scope.

Judgment reversed.

The same judgment will be entered in Nos. 224 and 225,
which were to abide the result of this case.




8 OCTOBER TERM, 1907.

Argument for Appellant. 208 U. S,

CHIN YOW ». UNITED STATES.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES
FOR THE NORTHERN DISTRICT OF CALIFORNIA.

No. 76. Submitted December 13, 1907.—Decided January 6, 1908.

The conclusiveness of the decision of the Commissioner of Immigration,
denying a person the right to enter the United States under the immi-
gration laws, must give way to the right of a citizen to enter and also
to the right of a person seeking to enter, and alleging that he is a citizen,
to prove his citizenship, and it is for the courts to finally determine the
rights of such person.

A Chinese person seeking to enter the United States and alleging citizen-
ship is entitled to a fair hearing, and if, without a fair hearing or being
allowed to call his witnesses, he is denied admission and delivered to the
steamship company for deportation, he is imprisoned without the process
of law to which he is entitled; and although he has not established his
right to enter the country, the Federal court has jurisdiction to deter-
mine on habeas corpus whether he was denied a proper hearing and if
80, to determine the merits; but unless and until it is proved that a proper
hearing was denied the merits are not open. Untted States v. Ju Toy,
198 U. 8. 253, distinguished.

Denial of a hearing by due process cannot be established merely by
proving that the decision on the hearing that was had was wrong.

THE facts are stated in the opinion.

Mr. Mazwell Evarts, for appellant:

A United States District Court cannot refuse to grant a writ
of habeas corpus upon a petition alleging that the applicant is
a citizen of the United States, and asserting facts showing that
he was ordered deported from his country by the arbitrary
action of the immigration officers and the abuse of their dis-
cretion and powers.

Where, as in this case, the petitioner alleges facts which
show an abuse of the power and discretion vested in the im-
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migration officer who heard his case, and gives in his petition
the names of a number of persons, who, as he alleges, could
easily have shown conclusively that he was a citizen of the
United States, and further states in his petition, that he was
prevented by the immigration officer from producing these
witnesses before him, and that his attorneys were not per-
mitted to see and read the evidence which had been taken
before the immigration officer upon the investigation of his
case, then, in such a case, the rules laid down by this court
in the case of United States v. Ju Toy, 198 U. S. 253, do not
apply.

The privilege of the writ of habeas corpus cannot be denied
to a man who insists that he is a citizen of the United States,
and that he is excluded by the arbitrary action of, and the
abuse of the powers and discretion reposed in, the immigra-
tion officers, and is to be deported from his country without
an opportunity in the courts to show whether what he says
with reference to an abuse of the discretion and power by the
immigration officials is true.

The rights of a citizen are very different from the rights of
an alien. Unated States v. Wong Kim Ark, 169 U. S. 649, 653.

The Japanese Immigrant Case, 189 U. S. 86, Lem Moon Sing
v. United States, 158 U. S. 538, and Fok Yong Yo v. United
States, 185 U. S. 296, and other immigration cases discussed
and distinguished.

Mr. Assistant Attorney General Cooley, for appellee:

This court has no jurisdiction of the appeal herein. The
lack of the certificate required by the act of March 3, 1891,
c. 517, §5, 26 Stat. 826, or some equivalent thereof, is fatal
to the appeal. Courtney v. Pradt, 196 U. S. 89, 91, 92.

The petition does not expressly assert any right or privilege
under the Constitution. Whatever may be sought to be im-
plied, it certainly cannot be said that it appears from the
petition, “by a statement in legal and logical form, such as is
required in good pleading, that the suit is one which does
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really and substantially involve a dispute or controversy as
to a right which depends on the construction of the Constitu-
tion or some law or treaty of the United States.” Western
Union Telegraph Co. v. Ann Arbor R. R. Co., 178 U. 8. 244;
American Sugar Refining Co. v. New Orleans, 181 U. S. 281;
Carey v. Houston and Texas Central Ry. Co., 150 U. S. 170, 181.

The constitutionality of the rules and regulations of the
Secretary of Commerce and Labor, referred to in the petition,
was upheld by this court in the cases of United States v. Sing
Tuck, 194 U. 8. 161, and Unated States v. Ju Toy, 198 U. S.
253. That is no longer an open question, and cannot be made
the basis of an appeal to this court, even if it were properly
raised.

The averment of the petition that, had the “petitioner been
given opportunity to have an attorney, and to communicate
with his friends and other persons, he could have produced
abundant and overwhelming evidence to show that he was
born in the United States, and remained within the United
States, until 1904, when he departed to China on a temporary
visit,”” was insufficient to show that he would have been able to
prove that he wes a citizen of the United States. Under the
Wong Kim Ark case, 169 U. S. 649, 705, birth alone of a Chinese
child in the United States is not sufficient to make him a
citizen, but it must further appear that his parents at the time
of his birth had a permanent domicil and residence in the
United States and were not employed in any diplomatic or
official capacity under the Chinese Government. The allega-
tions of the petition do not meet these requirements.

Mr. Justice HoLMES delivered the opinion of the court.

This is a petition for habeas corpus by a Chinese person,
alleging that he is detained unlawfully by the General Manager
of the Pacific Mail Steamship Company on the ground that he
is not entitled to enter the United States. The petition alleges
that the petitioner is a resident and citizen of the United
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States, born in San Francisco of parents domiciled there, but
it discloses that the Commissioner of Immigration at the port
of San Francisco, after a hearing, denied his right to land,
and that the Department of Commerce and Labor affirmed
the decision on appeal. The petitioner thereupon was placed
in custody of the steamship company to be sent to China.
So far the case is within United States v. Ju Toy, 198 U. S.
253, and the petition was dismissed for want of jurisdiction
(presumably on the ground of that decision), as sufficiently
appears from the record, the reasons assigned for the appeal
and the order allowing the same. But the petition further
alleges that the petitioner was prevented by the officials of
the Commissioner from obtaining testimony, including that
of named witnesses, and that had he been given a proper op-
portunity he could have produced overwhelming evidence that
he was born in the United States and remained there until
1904, when he departed to China on a temporary visit. We
do not scrutinize the allegations as if they were contained
in a criminal indictment before the court upon a special de-
murrer, but without further detail read them as importing
that the petitioner arbitrarily was denied such a hearing and
such an opportunity to prove his right to enter the country
as the statute meant that he should have. The question is
whether he is entitled to a writ of habeas corpus on such a case
as that.

Of course if the writ is granted the first issue to be tried is
the truth of the allegations last mentioned. If the petitioner
was not denied a fair opportunity to produce the evidence
that he desired, or a fair though summary hearing, the case
can proceed no farther. Those facts are the foundation of the
jurisdiction of the District Court, if it has any jurisdiction at
all. Tt must not be supposed that the mere allegation of the
facts opens the merits of the case, whether those facts are
proved or not. And, by way of caution, we may add that
jurisdiction would not be established simply by proving that
the Commissioner and the Department of Commerce and
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Labor did not accept certain sworn statements as true, even
though no contrary or impeaching testimony was adduced.
But, supposing that it could be shown to the satisfaction of
the District Judge that the petitioner had been allowed noth-
ing but the semblance of a hearing, as we assume to be alleged,
the question is, we repeat, whether habeas corpus may not be
used to give the petitioner the hearing that he has been denied.

The statutes purport to exclude aliens only. They create
or recognize, for present purposes it does not matter which, the
right of citizens outside the jurisdiction to return to the United
States. If one alleging himself to be a citizen is not allowed
a chance to establish his right in the mode provided by those
statutes, although that mode is intended to be exclusive, the
statutes cannot be taken to require him to be turned back
without more. The decision of the Department is final, but
that is on the presupposition that the decision was after a
hearing in good faith, however summary in form. As between
the substantive right of citizens to enter and of persons alleg-
ing themselves to be citizens to have a chance to prove their
allegation on the one side and the conclusiveness of the Com-
missioner’s fiat on the other, when one or the other must give
way, the latter must yield. In such a case something must be
done, and it naturally falls to be done by the courts. In order
to decide what we must analyze a little.

If we regard the petitioner, as in Ju Toy’s case it was said
that he should be regarded, as if he had been stopped and kept
at the limit of our jurisdiction, 198 U. 8. 263, still it would be
difficult to say that he was not imprisoned, theoretically as
well as practically, when to turn him back meant that he must
get into a vessel against his wish and be carried to China. The
case would not be that of a person simply prevented from going
in one direction that he desired and had a right to take, all
others being left open to him, a case in which the judges were
not unanimous in Bird v. Jones, 7 Q. B. 742. But we need not
speculate upon niceties. It is true that the petitioner gains no
additional right of entrance by being allowed to pass the
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frontier in custody for the determination of his case. But on
the question whether he is wrongly imprisoned we must look
at the actual facts. De facto he is locked up until carried out
of the country against his will.

The petitioner then is imprisoned for deportation without
the process of law to which he is given a right. Habeas corpus
is the usual remedy for unlawful imprisonment. But on the
other hand as yet the petitioner has not established his right
to enter the country. He is imprisoned only to prevent his
entry and an unconditional release would make the entry
complete without the requisite proof. The courts must deal
with the matter somehow, and there seems to be no way so
convenient as a trial of the merits before the judge. If the
petitioner proves his citizenship a longer restraint would be
illegal. If he fails the order of deportation would remain in
force. v

We recur in closing to the caution stated at the beginning,
and add that while it is not likely, it is possible that the officials
misinterpreted Rule 6 as restricting the right to obtain wit-
nesses which the petitioner desired to produce, or Rule 7,
commented on in United States v. Sing Tuck, 194 U. S. 161,
169, 170, as giving them some control or choice as to the wit-
nesses to be heard. But unless and until it is proved to the
Sati§faction of the judge that a hearing properly so called was
denied, the merits of the case are not open, and, we may add,
the denial of a hearing cannot be established by proving that
the decision was wrong.

Order reversed.
Writ of habeas corpus to issue.

Mr. Justice BREWER concurs in the result.
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NEW YORK ez rel. EDWARD AND JOHN BURKE, LIM-
ITED, v. WELLS et al., AS COMMISSIONERS OF TAXES
AND ASSESSMENTS OF THE CITY OF NEW YORK.

ERROR TO THE SUPREME COURT OF THE STATE OF NEW YORK.
No. 39. Argued November 5, 6, 1907.—Decided January 6, 1908,

While the State may not directly tax imported goods or the right to sell
them, or impose license fees upon importers for the privilege of selling,
so long as the goods remain in the original packages and are unincorporated
into the general property, Brown v. Maryland, 12 Wheat. 419, when the
article has lost its distinctive character as an import and been mingled
with other property, it becomes subject to the taxing power of the State.
May v. New Orleans, 178 U. S. 496.

When a foreign manufacturer establishes a permanent place of business
in this country for the sale of imported articles, although the bulk of
the proceeds may be sent abroad, such proceeds as are retained here as
cash in bank and notes receivable, and are used in connection with the
business, lose the distinctive character which protects them under the
Federal Constitution and become capital invested in business in the
State and carried on under its protection and are subject to taxation by
the laws of that State.

Whether this rule applies to open accounts for goods sold, not decided, the
state court not having passed on that question.

184 N. Y. 275, affirmed.

Tais is a writ of error to the Supreme Court of the State of
New York to review the judgment rendered upon a remittitur
from the Court of Appeals of the same State, wherein an assess-
ment of taxes against the plaintiff in error, imposed by the
Board of Taxes and Assessments of the City of New York, who
are the defendants in error, was affirmed. The taxes were for
the year 1903, and were imposed under the statutes of the
State of New York taxing non-residents of the State doing
business in the State on the capital invested in such businejss,
as personal property at the place where such business is carried
on, to the same extent as if they were residents of the State.
N. Y. General Tax Law, chap. 908, Laws of 1896, § 7.

The respondents, in the return to the writ of certiorari issued
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by the Supreme Court of New York, stated that the method
by which the assessment for the year 1903 was arrived at was
as follows:

“On the statement submitted to us (Schedule A) it appeared
that the relator was a corporation organized under the laws
of the Kingdom of Great Britain and Ireland, that it had pro-
cured a certificate authorizing it to do business in this State,
that the business of the corporation proposed to be carried
on within this State, stated in its application under the pro-
visions of chapter 687 of the Laws of 1892, was importers, that
the place within the State named in said application as its
principal place of business was 409 West 14th street, that
the company transacted business within this State at No. 409
West 14th street, in the City of New York, Borough of Man-
hattan, and that the company was assessed by the State Comp-
troller for $124,000.

“It further appeared that the relator kept a wareroom and
offices in the Borough of Manhattan, to which it sent its prod-
ucts from Ireland in unbroken original packages to be sold,
that on all these goods it paid duties to the United States, that
the proceeds of the goods were at once remitted to the main
office in Dublin, after reserving the necessary amount for paying
the expenses of the business conducted in the City of New York,
that the value of the goods on hand, as shown in the statement,
was about the average amount of the goods usually kept here
for sale, that the greater part of the cash on hand and in bank
Wwas in process of transmission to the main office, that the bank
account was to a very large extent kept to cover the payment
of duties on the goods shipped here for sale, and that the entire
amount of bills receivable resulted from the sales of imported
goods in unbroken original packages, as did the cash on hand
and in bank,

The amount receivable on notes and open accounts

Pias, St ted toml et el et o e UL 5 $111,751.53
The value of goods, wares and merchandise in this

ol R ¥ TR S g b e 45,841.21
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The value of safes, fixtures and furniture in this

STREEE. Lr s Fat WG e TR o et $ 797.68
Cash on hand and in bank......... .......... 6,122.63
Cost price of imported goods on hand in unbroken

Ofigingl. paeliagey. w50 L Re e B RS, 45,841.21

Amount of bills and accounts payable, incurred

for items included in the sales and assets enu-

Theriteclranrs st i Mo GRS g T s o 24,053.91

“It was admitted that the amount invested in business in
this State was $797.68, which was the value of the relator’s
safes, fixtures and furniture in this State.

““ From all this evidence we determined that the relator had
on the second Monday of January, 1903, established and was
conducting a permanent and continuous business in this State.

“We further determined that the amount receivable on notes
and open accounts, and the cash on hand and in bank, con-
stituted capital of the relator invested in its business in this
State, and that such items were properly assessable by us.
We accordingly fixed the assessment against the relator for
the year 1903 for capital invested in business in this State at
the sum of $94,600, which amount was approximately the
aggregate value of the amount receivable on notes and open
accounts, the safes, fixtures and furniture in this State, and
the cash on hand and in bank, less the amount of bills and
accounts payable incurred for the items included in the sales
and assets enumerated in said statement.”

The assessment was confirmed when brought for review
upon certiorari before the New York Supreme Court, which
judgment was affirmed in the Appellate Division, and the latter
judgment was affirmed by the Court of Appeals (184 N. Y. 275),
from which judgment, upon remittitur, the judgment was
rendered in the Supreme Court to which this writ of error is
prosecuted.

Mr. Edmund Wetmore for plaintiff in error:
A state tax upon the proceeds received for the sale of an
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article in original and unbroken packages, imported only for
sale, and upon which duties have been paid, and where the only
disposition made of said proceeds is to collect them and at once
remit them to the importer abroad, after deducting the amount
of duties paid and the expenses necessarily incident to said
importation and sale, is a tax upon imports and a violation of
the Constitution of the United States. Brown v. Maryland,
12 Wheat. 436; Fairbank v. United States, 181 U. S. 283, 295;
The People v. Maring, 3 Keyes, 374, 376.

A tax upon the sale of imported goods, as above set forth,
is not affected by the form of the tax, whether it is eo nomine
upon the right to sell, or upon the proceeds, or upon the busi-
ness of importing, or in any other form, provided it is the same
in effect as if it was upon the right to sell, and must be paid
by the importer in like manner as a direct duty on the article
itself would be paid. Cook v. Pennsylvania, 97 U. S. 566; Mc-
Culloch v. Maryland, 4 Wheat. 436; Crandall v. State of Ne-
vada, 6 Wall. 35; Case of the State Freight Tax, 15 Wall. 232;
Western Union Tel. Co. v. Alabama, 132 U. S. 472; Fargo v.
Michigan, 122 U. S. 230; Postal Telegraph Cable Co. v. Adams,
155 U. 8. 688; Philadelphia Steamship Co. v. Pennsylvania,
122 U. 8. 236.

The tax complained of was, in effect, levied on the goods
of the plaintiff in error, and paid by the plaintiff in error for
the right to sell them, and the proceeds from which the tax
was deducted had not become part of the common mass of
property within the State of New York, nor were they invested
therein,

The proceeds of the imported goods represented by bills
receivable and cash in bank were not taxable by the State, as
’Dh.ey had not become part of the common mass of property
within the State and were not invested in business there. Their
identity as the proceeds of the sale of the goods in original
Packages was never lost. They were transmitted to the plain-
ff in error as soon as they were transmissible. The plaintiff

in error is g foreign resident, did no other business in the State
VOL. cevIIl—2
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of New York except the sale of its products in original packages
and the collection and remittance of the said proceeds, and
there is no proof or assertion that it had any other property
in the State than said goods and proceeds outside of office
furniture and fixtures. The said proceeds were not invested
in the State of New York and did not constitute taxable capital
invested in business in said State.

The fact that the plaintiff in error does business in New York
is immaterial. Its claim is that it has received from the Uni-
ted States the right to sell certain goods while in their original
packages, whether said sales are made in the course of that
business or not, and that the State cannot impose a tax, in any
form which directly impairs that right, whether the said goods
are or are not capital invested in the State, and that the tax
on the proceeds of said sale is a direct impairment of that right.

The tax cannot be sustained simply as a tax on business.
Crandall v. State of Nevada, 6 Wall. 35, and cases cited supra.

The sale of the goods in the original packages is the conver-
sion of said goods into money. The right to make that con-
version is the very thing which the Constitution protects. Mere
conversion of the imported goods which are an asset of the
business, into an asset of another form, namely, money paid
or to be paid, is not such an incorporation of the proceeds with
the general property of the country as renders them subject
to state taxation. People ex rel. National Sewing Machine
Co. v. Feitner, N. Y. Law Journal, March 15, 1899.

The fact that part of the proceeds represented by deferred
payments may be retained and expended for expenses inciden-
tal to the original sales or in payment of duties on subsequent
importations because duties must be paid in advance of tak-
ing the goods out of the custom house, does not relieve the tax
under consideration from its unconstitutional character.

Mr. George S. Coleman, with whom Mr. Francis K. Pendleton
was on the brief, for defendants in error: :
The credits and moneys of the plaintiff in error, representing
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proceeds of sales of its goods within the State of New York,
constituted capital invested in business in said State under
the provisions of the tax law.

From the fact of the final confirmation of the assessment
in this case by the highest court of the State of New York,
it will, we assume, be accepted as the law of that State, without
argument or citation of other authorities, that cash in hand
or in bank and bills and accounts receivable, being the pro-
ceeds of goods sold in regular course of a continuous business,
constitute capital invested in such business. People ex rel.
Farcy & Oppenheim Co. v. Wells, 183 N. Y. 264.

The tax imposed upon the credits and moneys representing
proceeds of sales did not contravene the provisions of the
Federal Constitution.

The tax imposed on the assessment in question violates none
of the rules established by the highest court. The value of
the imported goods in original unbroken packages was de-
ducted from the total assets, so that there is no tax imposed
on imports as such. It is not a license tax that an importer
must pay before he can sell, nor a tax upon the sales made by
him throughout the year. It is merely the annual tax on a
part of the general mass of taxable property in the State.
Brown v. Maryland, 12 Wheat. 419; Cook v. Pennsylvania, 97
U. 8. 566, and Warring v. Mayor, 8 Wa’l. 10, distinguished.

MR. JusTice Day, after making the foregoing statement,
delivered the opinion of the court.

It is the contention of the plaintiff in error that the assess-
ment upon $94,617.93, made upon office furniture, cash on
hand and in bank and the amount receivable upon bills and
accounts payable, is void, except as to the item of office furni-
ture, because of the protection afforded by the Constitution
of the United States against taxes by States upon imports.

A's to the open accounts which might be included in the bills
recelvable, the Court of Appeals declined to pass upon the
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validity of the taxes on them, as, according to the practice
in that State, it was incumbent upon the relator to point out
what part of the bills receivable were of that class, but did
hold that the cash, and the notes which it was admitted were
held in New York until maturity, although the proceeds of
sale of goods imported and sold in the original packages, were
properly within the taxing power of the State of New York
under the section of the statute referred to, and that such
exercise of power did not violate the Constitution of the Uni-
ted States. :

The section of the Constitution relied upon by the plaintiff
in error in the argument in this court is Article I, § 10, which
provides:

“No State shall, without the consent of the Congress, lay
any imposts or duties on imports or exports, except what may
be absolutely necessary for executing its inspection laws; and
the net produce of all duties and imposts, laid by any State on
imports or exports, shall be for the use of the Treasury of the
United States; and all such laws shall be subject to the re-
vision and control of the Congress.”

The contention of the learned counsel for plaintiff in error
is succinetly stated in his brief as follows:

“The ground taken by the plaintiff in error is that the tax
on the proceeds of the goods in original packages in the course
of transmission to the owner abroad is in essence and effect
a tax upon the sale of said goods, and, therefore, a tax upon
imports and a violation of the Constitution under the principle
laid down in Brown v. State of Maryland, 12 Wheat. 419, and
the cases following that decision.”

The case referred to (Brown v. Maryland) is the leading one
upon this subject, and has been cited perhaps as often as any
of the great decisions of Chief Justice Marshall, and not at-
tempted to be modified in the subsequent decisions of this
court. In that case this section, as well as Article I, § 8, the
commerce clause of the Constitution, were given consideration
by the court. It was held that an act of the State of Maryland,
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which required an importer of foreign merchandise, under
certain penalties, to take out a license from the State, for which
he should be taxed $50, before he should be authorized to sell
the imported articles in the original packages, was in violation
of the commerce clause of the Constitution and within the
prohibition on the States of the right to levy duty on importa-
tions. And in this connection the Chief Justice discussed and
laid down certain general principles by which to determine
whether an act of the legislature does interfere with the para-
mount purpose of the Constitution in these respects.

In a late case in this court Brown v. Maryland is fully con-
sidered, and the following propositions are said to be estab-
lished in that case:

“1. That the payment of duties to the United States gives
the right to sell the thing imported, and that such right to sell
cannot be forbidden or impaired by a State:

“2. That a tax upon the thing imported during the time it
retains its character as an import and remains the property
of the importer, ‘in his warehouse, in the original form or
package in which it was imported,’ is a duty on imports within
the meaning of the Constitution; and

“3. That a State cannot, in the form of a license or other-
wise, tax the right of the importer to sell; but when the importer
has so acted upon the goods imported that they have become
incorporated or mixed with the general mass of property in the
State, such goods have then lost their distinctive character as
imports, and have become from that time subject to state taxa-
tion, not because they are the products of other countries, but
because they are property within the State in like condition
with other property that should contribute, in the way of taxa-
_tion, to the support of the government which protects the owner
lsla;ﬁs person and estate.” May v. New Orleans, 178 U. S. 496,

In Cook v. Penmsylvania, 97 U. S. 566, it was held that
the tax by the State on the amount of sales of goods made by
an auctioneer of imported goods, before incorporation into
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the general property in the State, was a tax on the goods them-
selves. Previous cases were reviewed by Mr. Justice Miller,
and the result of them stated to be, p. 573:

“The tax on sales made by an auctioneer is a tax on the
goods sold, within the terms of this last decision, and, indeed,
within all the cases cited; and when applied to foreign goods
sold in the original packages of the importer, before they have
become incorporated into the general property of the country,
the law imposing such tax is void as laying a duty on imports.”

And in the late case of The American Steel & Wire Co. v.
Speed, 192 U. 8. 518, the distinction was pointed out between
taxes upon goods imported from abroad, imported in the legal
sense, and those sent from another State; as to which latter
class of merchandise the States have the power, after the goods
reach their destination and are held for sale, to tax them.
Whereas, following Brown v. Maryland, where goods are im-
ported in the strict sense they preserve their character as im-
ports so long as they are not sold in the original packages in
which they are imported or by the act of the importer incorpo-
rated into the general property of the State.

It may be stated as the result of the decisions that as to im-
ported goods the State may not impose taxes directly upon the
goods or upon the right to sell them, or impose license fees upon
importers for the privilege of selling, so long as the goods re-
main in the original package unincorporated into the general
property. All such attempts at taxation are in violation of the
Constitution and void.

But in Brown v. Maryland, and in subsequent cases in this
court, the principle is recognized, as was stated by Chief Jus-
tice Marshall in the original case, that this prohibition in the
Constitution should be carried “no further than to prevent
the States from doing that which it was the great object of the
Constitution to prevent;” which was interference with either
the collection of duties upon imports or the right of the im-
porter, who has paid duty, to sell the imported goods in the
unbroken packages in which they were imported.
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The Chief Justice instanced the case of the pedler who carried
goods unpacked from the original packages for sale through
the country, and the case of the importer of plate for his own
use, whose privileges did not extend beyond the protection
of the right of the importer to sell in the original packages, and
whose conduct in reference to the goods had been such as to
destroy their character as original packages and mingle them
with the goods and property of the country, and thus, not-
withstanding their importation, to make them, for the purpose
of taxation, part of the general property of the country and
liable to contribute in consideration of the protection received,
to the general welfare, by way of taxes levied for public pur-
poses. This right of taxation by the State was distinctly recog-
nized in May v. New Orleans, 178 U. 8. 496, where the goods
imported in the original packages were separated therefrom
and placed on the shelves and counters of the importing mer-
chant,.

The exact question in this case is, has a condition of facts
arisen which renders applicable the principle that the thing
taxed has lost its distinctive character as an import in such
sense that it has become subject to the taxing power of the
State?

The power of the State of New York to impose a tax upon
the cash and these notes as capital employed in a business
within the State, laying aside for the moment the question as
to their character as proceeds of the sale of imports, cannot
be doubted in view of the previous decisions of this court.
Particularly the recent case of Metropolitan Life Insurance Co.
of New York v. City of New Orleans, decided at the last term,
205 U. 8. 395, wherein it was held that those engaged in the
business of lending money in a State, being non-residents of
the same, might be taxed upon the capital employed in such
b}l_siness, precisely as the State could tax the capital of its own
citizens,

The constitutional protection as we have seen is intended to
secure the right to bring in and to sell in the original packages
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the goods imported; and, that this right may not be impaired,
direct taxes upon goods or license taxes for the privilege of
sale cannot be levied, and the decision in Brown v. Marylond
recognizes that the importer may lose this right of protection
by mingling such goods with other property and altering their
character as importations in original packages, and making
them by his conduct subject to the taxing power of the State.
And we think the same principle may be applied to the proceeds
of the sale of the goods, which, while not directly taxable as
such, any more than the goods themselves, may be dealt with
by the owner in such wise as to become subject to taxation
as other property.

And we think such a case is presented in the facts now before

us. The plaintiffs in error have established a warehouse and
place of business in the State of New York for the sale of their
imported goods. This business is of a permanent character;
the goods are constantly received and sold and replaced by
other goods. Cash is deposited in bank in New York and is
subject to use as the needs of the business may require. In
this business it takes notes for sales of such goods. These
notes are not directly transmitted to its home office in Dublin,
but are held for collection in connection with the business in
New York, and while the bulk of the proceeds may be sent
abroad, sufficient sums are retained to meet the expenses of
the business and pay duties on subsequent importations of
goods.
" We think the constitutional protection afforded the importer
against state action does not require the property thus held
and used to be exempted from state taxation. While it is
true that a large proportion of proceeds of the notes after col-
lection are sent to the home office of the plaintiffs in error,
théy are not taxed in transit as the proceeds of sale of imported
goods, for the notes are held in New York for collection, and
when paid a part of the proceeds are held for other purposes
in connection with the business and the balance remitted to
the home office.
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By reason of this course of conduct we think these proceeds
have lost that distinctive character which would give them the
right to the protection of the Federal Constitution under the
clause invoked, and the cash taxed and the amount of these
notes have become capital invested in business in the State of
New York, which business is carried on under the protection
of the laws of that State, and, so far as the capital is invested
in it, is subject to taxation by the laws of the State.

We think the Court of Appeals did not err, and the judg-
ment of the Supreme Court rendered upon remittitur from the
Court of Appeals is

Affirmed.

YOSEMITE GOLD MINING AND MILLING COMPANY
v. EMERSON.

ERROR TO THE SUPREME COURT OF THE STATE OF CALIFORNIA.
No. 69. Argued December 13, 1907.—Decided January 6, 1908.

The object of requiring the posting of the preliminary notice of mining
claims is to make known the purpose of the discoverer and to warn others
of the prior appropriation; and one having actual knowledge of a prior
location and the extent of its boundaries, the outlines of which have been
marked, cannot relocate it for himself and claim a forfeiture of the original
location for want of strict compliance with all the statutory requirements
of preliminary notice.

The determination by the trial court that the locators of a mining claim
had resumed work on the claim after a failure to do the annual assess-
ment work, required by § 2324, Rev. Stat., and before a new location
had been made, and the finding by the highest court of the State that
such determination is conclusive, do not amount to the denial of a Fed-
eral right set up by the party claiming the right to relocate the claim,
and this court cannot review the judgment under § 709, Rev. Stat.

Quere and not decided, whether a forfeiture arises simply from a violation
of a mining rule established by miners of a district which does not ex-~
pressly make non-compliance therewith work a forfeiture.

149 California, 50, affirmed.

THE facts are stated in the opinion.
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Mr. W. C. Kennedy, for plaintiff in error. Mr. A. H. Jar-
man was on the brief:

Coyle never made a valid location of the Slap Jack Mine,
because he failed to comply with the miners’ rules and the regu-
lations of the miners of Tuolumne County, duly made in pur-
suance of § 2324 of the Revised Statutes of the United States,
and this being so the ground at the time of the location by
McWhirter was open, public mineral land of the United States.

To make a location of a mining claim under these rules
and regulations the United States laws must be followed in
reference to marking the boundaries on the ground so that
the same may be readily traced, and, in addition thereto, a
notice of location must be posted at each end of the claim.
When this is done a claim is located, and not before. These
initiatory steps must be taken before any right vests in the
locator. There must be a vested right of some kind before
there can be a forfeiture of that right. A man cannot forfeit
that which he has not, or never has had. Adams v. Crawjord,
116 California, 498.

The recording of the notice is not an act of location, but
something that follows the acts of location. The acts of loca-
tion are what are done upon the ground. The local rules of
Tuolumne County preseribed what should be done upon the
ground in order to make the location, and these rules should
have been followed.

The rules so adopted by the miners of the district, except
where in conflict with some laws of the United States or of
the State of California, being authorized and sanctioned by
express statutory enactment, are, when in force, as valid and
binding as if they were a part of the statute itself. Gird v.
California Ol Co., 60 Fed. Rep. 531-534. See also Howeth
v. Sullinger, 113 California, 550; Carter v. Baccigalupi, 83
California, 188; Northmore v. Simmons, 97 Fed. Rep. 388; and
Harvey v. Ryan, 42 California, 626,

Miners have the authority of the United States statutes and
the law of the State of California, authorizing and empowering
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them to make regulations governing the location of a mining
claim, and such regulations must be followed, otherwise the
attempted location not following such regulations is invalid
ab initio.

Mr. John E. Laskey, with whom Mr. J. P. O’Brien was on
the brief, for defendants in error:

After a claim has been marked on the ground and after the
notice has been recorded, the notice posted on the claim has
served its purpose, and it then becomes functus officio. There-
after it is immaterial whether one notice or a dozen has been
posted.

Besides, the mining rules of the Tuolumne Mining District
do not provide a penalty for a failure to post two notices; con-
sequently that requirement is simply directory and does not
operate as a forfeiture of title.

The failure of a party to comply with a mining rule or
regulation cannot work a forfeiture of his title thereto unless
the rule itself so provides. Emerson v. McWhirter, 133 Cali-
fornia, 511; McGarrity v. Byington, 12 California, 426; Bell v.
Red Rock T. & M. Co., 36 California, 214; Rush v. French, 1
Arizona, 99; Johnson v. McLaughlin, 1 Arizona, 493; Jupiter
M. Co. v. Bodie M. Co., 11 Fed. Rep. 666; Flaherty v. Gwinn,
1 Dak. Append. 509.

When McWhirter attempted to relocate the Slap Jack Mine
he had all the knowledge and information concerning the prior
location thereof which he could possibly have obtained if a
dozen notices had been posted upon the claim. He was not,
and could not, therefore, be injured or misled in any way by
the failure of Coyle to post the second notice.

Mining rules enacted by the miners for their own protection
should be liberally construed so as to effectuate that purpose.
Talmadge v. St. J. ohn, 129 California, 430.

It was not intended by the framers of these rules that they
should be given such a hypertechnical construction as would
enable a midnight marauder to despoil a locator of the fruits
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of his industry. Lawson v. United States Mining Co., 207
10531 1,

Mg. JusTick Day delivered the opinion of the court.

This case originated in an action brought to quiet title to a
certain mining claim called the Slap Jack Mine situated in
Tuolumne County, California. The case was twice in the
Supreme Court of California. In the first trial the Superior
Court of Tuolumne County gave judgment in favor of the
then defendant McWhirter; on appeal this judgment was
reversed. 133 California, 510. After the case went back the
present plaintiff in error, the Yosemite Gold Mining and Mill-
ing Company as the successors in interest to McWhirter and
defendants Argall, was made a defendant.

As to the Argall interest, covering nine-twentieths of the
property, based on the same location, while judgment was ren-
dered in the court below as to this interest against the present
plaintiff in error, in the Supreme Court a new trial was awarded
and the case remanded, and with that interest we have noth-
ing to do upon this writ of error.

As to the remaining eleven-twentieths, the court rendered
a final judgment against the present plaintiff in error, Yosemite
Gold Mining and Milling Company, decreeing that the defend-
ants in error F. F. Britton and Anne L. Emerson were each
the owner of one undivided fourth part of the claim, and de-
fendant in error Miller the owner of the one undivided twentieth
part thereof. 149 California, 50. To this judgment the present
writ of error is prosecuted.

We proceed to examine the questions which are now in this
court. The mining claim of the Yosemite Gold Mining and
Milling Company, plaintiff in error, is based upon the attempted
location thereof within the same limits as the original Slap
Jack Mine, made by McWhirter on January 1, 1899, shortly
after midnight. McWhirter undertook to “jump” the former
claim upon the theory that the assessment work for the year
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1898 required by § 2324, Rev. Stat., as amended in 1880, 21
Stat. 61, 2 U. S. Comp. Stat. 1426, had not been done.

The first contention made by the plaintiff in error is that
one Coyle, under whom the defendants in error claim title,
never made a valid location of the mining claim, because he
posted but one notice of location upon the claim. Under the
authority of §2324, Rev. Stat., supra, the miners of every
mining district are given authority to make regulations not
in conflict with the laws of the United States or any State or
Territory in which the distriet is situated. 2 Comp. Stat. 1426.
Section 3 of the Mining Rules and Regulations of Tuolumne
Mining District of Tuolumne County, California, provides:

“Sgc. 3. Mining claims hereafter located in said district
upon veins or lodes of quartz, or other rock, or veins of metal,
or its ores, shall be located in the following manner, to wit:
By posting thereon two notices, written or printed upon paper,

or some metallic or other substance, each to be posted in such
manner as to expose to view the full contents of the notice,
one of which shall be posted in a conspicuous place at each end
of the claim. Said notices shall contain the name or names of
locators, the date of the location, and such a description of the
claim or claims located, by reference to some natural object or
permanent monument as will identify the claim. Said notice
may be in the following form, to wit:

““Notice is hereby given that the undersigned have taken
up — hundred feet of this vein or lode, and that the claim so
taken up is described as follows: (Here insert desecription.)
Dated — day of , 18—,

“‘A. B,
[{¥3 C' D'l 2

The Supreme Court of California held that its decision in
_the present case upon this question was concluded by the rul-
Ing made upon the first appeal, which decision continued to be
the law of the case. Upon the first appeal (133 California,
610) it was held that the failure to comply with the mining
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rules in this respect would not work a forfeiture of title, inas-
much as there was nothing in the rules which made non-
compliance a cause of forfeiture; that unless the rule so pro-
vided, the failure to comply with its requirements would not
work a forfeiture. The court cited other California cases to
the same point and cases from the Supreme Court of Arizona,
Rush v. French, 1 Arizona, 99; Johnson v. McLaughlin, 1
Arizona, 493; also the decision of Judge Sawyer in Jupiter
Mining Company v. Bodie Consolidated Mining Company, 11
Fed. Rep. 666. There seems to be a conflict in state decisions
upon this subject. The Supreme Court of Montana differs
with the Supreme Court of California. King v. Edwards, 1
Montana, 235, 241. As does also the Supreme Court of Nevada.
Mallett v. Uncle Sam G. & S. M. Company, 1 Nevada, 188.
Lindley, in his work on Mines, seems to prefer the California
rule as a “safe and conservative rule of decision, tending to
the permanency and security of mining titles.”” 1 Lindley on
Mines (2d ed.), § 274. But in view of the facts of this case we
do not deem it necessary to decide whether a forfeiture will
arise simply from a violation of this mining regulation.

It appears in this record that McWhirter's location was
made about three years after the Coyle location, and after the
record of the notice and the marking of the claim on the grounds
so that the boundaries could be readily seen. Furthermore it
appears from the testimony of McWhirter:

“I knew the Jim Blaine Mine, formerly the Slap Jack Mine.
I went on the property first on Saturday, December 31st, 1898.
I went with James Paul. I looked over the ground. Mr. Paul
showed me the boundaries of the claim. I ascertained the dif-
ferent points of the claim and the monuments. . . . When
I attempted to locate the claim known as the Jim Blaine Mine
I was attempting to ‘jump’ or relocate the Slap Jack Mine.
The ground embraced within the exterior boundaries of the
Jim Blaine Mine was the same ground included within the
exterior boundaries of the Slap Jack Mine. When I was on
the ground on December 31, 1898, I knew the boundaries of
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the Slap Jack Mine. They were pointed out to me by Mr.
Paul on December 31, 1898.”

In further course of examination hé testifies that he was
sent up by another party to jump the Slap Jack Mine. Me-
Whirter was not undertaking to take advantage of the want
of notice, but was “jumping” the claim on the theory that
the required amount of assessment work for 1898 had not
been done. To hold that the want of notice under such cir-
cumstances would work a forfeiture would be to permit the
rule to work gross injustice and to subvert the very purpose
for which it was enacted. The object of posting the preliminary
notice of the claim is to make known the purpose of the dis-
coverer to claim title to the same to the extent described and
to warn others of the prior appropriation. Lindley on Mines
(2d ed.), §350. In this case the locator had gone beyond this
preliminary notice; the outlines of the claim had been marked,
and the extent of the claim was fully known to McWhirter
when he attempted his location. He knew all about the loca-
tion and boundaries of the claim that any notice could have
given him. He undertook to locate his new claim precisely
within the boundaries of the old one, and was seeking to take
advantage of the want of compliance with the statutory re-
quirement as to the amount of annual assessment work to be
done. Having this knowledge, we hold that McWhirter, and
those claiming under him, could not claim a forfeiture of title
for want of preliminary notice under the former location. We
thus dispose of the only question which could be held to raise
a Federal question. Upon the other points made as to the
McWhirter interest, we think this case presents no Federal
question,

The contention is made that the assessment work required
by. §2324, Rev. Stat., was not done for the year 1898. As
Pf)lnted out by the Supreme Court of California, §2324 pro-
Vides: The mine “shall be open to relocation in the same
manr_ler as if no location of the same had ever been made,
Provided the original locators, their heirs, assigns or legal
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representatives, have not resumed work upon the claim after
failure and before such location.”  The trial court found that
the work had been resumed before the attempted adverse
location. After reciting the conflict of testimony in the trial
court as to whether the work had been resumed within the
meaning of the statute, so as to prevent such adverse location,
the Supreme Court said: “It was for the trial court to deter-
mine this conflict, which it has done by the finding in question,
and its determination is conclusive upon this appeal.”

In thus deciding the Supreme Court of the State did not,
within the meaning of § 709, Rev. Stat., decide any right of
Federal origin adversely to the plaintiffs in error. It simply
held that there was a conflict of testimony in the record upon
this subject, and that the conclusion of the court below upon
this matter of fact was conclusive upon the appellate court.
This does not amount to a denial of a Federal right, concern-
ing which the plaintiff in error had especially set up his claim
so as to give the right of review of the decision of the state
Supreme Court in this court. Dower v. Richards, 151 U. S.
658, and cases therein cited.

The judgment of the Supreme Court of California is
Affirmed.

UNITED STATES ». MILLER.

APPEAL FROM THE COURT OF CLAIMS.
No. 90. Submitted December 16, 1907.—Decided January 6, 1908.

Under §§ 1098 and 1261, Rev. Stat., and the opening clause of the Navy
Personnel Act of March 13, 1899, 30 Stat. 1004, a naval officer assigned
to duty on the personal staff of an admiral as flag lieutenant, without any
other designation, is an aid to such admiral and entitled to the additional
pay of $200 allowed to an aid of a major general in the Army.

41 C. Cl. 400, affirmed on this point.
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Under § 1262 and the act of June 30, 1882, 22 Stat. 118, an aid to an admiral
is not entitled to have his longevity pay calculated upon the additional
pay which he receives as aid, that being under § 1261, Rev. Stat., an
allowance in addition to, and not a part of, the pay of his rank.

41 C. Cl. 400, reversed on this point.

Tue facts, which involve the construction of §§ 1098 and
1261 of the Revised Statutes, and the opening clause of the
Navy Personnel Act of March 13, 1899, are stated in the
opinion.

Mr. Assistant Attorney General Van Orsdel and Mr. John
Q. Thompson, Special Attorney, for appellant.

Mr. George A. King and Mr. William B. King, for appellee.
Mr. Justice DAy delivered the opinion of the court.

This case is an action in the Court of Claims brought by
William G. Miller, a lieutenant in the Navy, and who served
as flag lieutenant on the personal staff of Rear Admiral Kautz
from July 1, 1899, to March 2, 1900, for which period he claims
that he is entitled to recover pay at the additional rate of $200
a year, as an aid to the rear admiral, and, secondly, an addi-
tional sum for longevity increase, based upon this additional
e.xllowance. The facts were found by the Court of Claims and
Judgment rendered in favor of the claimant upon both branches
of his claim. 41 C. Cl. 400. From this judgment the United
States appeals.

It is the contention of counsel for the appellee, claimant
below, that this case is ruled by the decision of this court in
United States v. Crosley, 196 U. S. 327, upon both branches.

From the findings of fact it appears that the claimant was
a lieutenant in the Navy from July 1, 1899, to March 2, 1900,
of more than fifteen years’ service. On October 15, 1898, he
Teported, by order of the Secretary of the Navy, to Rear

Admira} Kautz, commander-in-chief of the Pacific Division.
VOL. ccviii—3
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for such duty as might be assigned him on the flagship. On
that day he was assigned to duty on the personal staff of the
commander-in-chief as flag lieutenant, where he continued to
serve until March 2, 1900. During that time the personal staff
of Rear Admiral Kautz consisted of two officers, one, the
claimant, Miller, designated as flag lieutenant, and the other
flag secretary or clerk.

In the findings of fact the duties of the officers constituting
the personal staff are set forth in a letter from the Secretary
of the Navy, which we shall have occasion to notice later.

The claim for additional pay, as aid to Rear Admiral Kautz,
was predicated upon §§ 1098 and 1261 of the Revised Statutes,
providing aids to major generals, and fixing an allowance of
$200 a year in addition to the pay of the rank of such aid, and
the opening clause of the Navy Personnel Act of March 13,
1899, c. 413, 30 Stat. 1004, giving to commissioned officers of
the line of the Navy and of the Medical and Pay Corps the
same pay and allowances, except forage, as are or may be
provided for officers of corresponding rank in the Army. These
sections of the statutes were considered in Unaited States v.
Crosley, supra, and it was held that the allowance of extra
pay was due to the aid of the rear admiral, corresponding to
the extra pay allowed to the aid of the major general in the
Army. The difference in this respect between the Crosley case
and the one now under consideration is, that the claimant in
that case was designated as an aid, while in the present case
the claimant was assigned to duty on the personal staff of the
commander-in-chief as flag lieutenant, it is therefore claimed
that he is not entitled to the extra compensation due only to
an aid to the rear admiral. This argument is predicated on
§§ 343, 344 and 345 of the Regulations for the Government of
the Navy, 1896, which are as follows:

“Suc. 343. The chief of staff, flag lieutenant, clerk, and aids
shall constitute the personal staff of a flag officer.

“Sec. 344. (1) A flag officer, when ordered to a command
afloat, may, at his diseretion, nominate to the Secretary of the
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Navy a line officer not above the rank of lieutenant to serve
on his staff as flag lieutenant, and a line officer not above the
rank of lieutenant, junior grade, to serve as clerk.

“(2) The flag lieutenant, in addition to his other duties,
shall be the fleet signal officer.

“Sgc. 345. (1) A flag officer may select any officer of his
command to serve as flag lieutenant or clerk, provided his
grade accords with the rules laid down in article 344.

“(2) He may also, when necessary, select other line officers
junior to the flag lieutenant, to serve on his personal staff as
aids, but shall not assign naval cadets to such duty.” (Regu-
lations for the Government of the Navy of the United States,
1896-1897.)

It is the contention of the counsel for the Government that
this language clearly indicates that a flag lieutenant on the
staff of a rear admiral, designated in paragraph 1, § 345, is
to be distinguished from aids junior to the flag lieutenant
designated in paragraph 2 of the section. But we think it
would be giving a too narrow interpretation of the purpose of
Congress to give naval officers the same pay as officers of cor-
responding rank in the Army to construe this regulation to
deny such pay to a flag lieutenant because he may not have
been technically designated as an aid. And taking the regula-
tion literally, it does not necessarily follow that because the
rear admiral may select a junior to the flag lieutenant to serve
on his personal staff as aid, that the one designated as flag
lieutenant or clerk might not also be regarded as an aid. Be
this as it may, we think the statute should be construed so as
to effect the purpose of Congress, and that a determination of
who are aids should be arrived at by a consideration of the
nature and character of the duties of the officers constituting
the personal staff of a flag officer. Referring to the letter of
the Secretary of the Navy, embodied in the finding of facts
we find:

‘ “Asin the case of a general officer of the Army, these officers,
including the flag lieutenant, are, in every acceptation of the
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word, aids for assisting the commander-in-chief in the perform-
ance of his duties. The number of officers thus assigned is
limited only by the actual necessities of the case. In very large
fleets, where the staff work is especially heavy, two or three
so-called aids may be necessary in addition to the flag lieutenant
and the secretary. They are all, from flag licutenant to the
lowest aid in point of rank, aids in every sense of the term to
the flag officer. The senior aid of the flag officer is, in ninety-
nine cases out of a hundred, chosen by the flag officer person-
ally as a flag lieutenant. The term ‘flag lieutenant’ in itself
by no means indicates all the duties which the officer so ap-
pointed performs. Different flag officers distribute their duties
among the members of the personal staff in different ways.
Some have charge of one thing, or set of things, another has
charge of other things; but, from time immemorial, in other
naval services as well as our own, it has been customary to
term the senior aid of the flag officer the ‘flag lieutenant’ be-
cause, from time immemorial also, that aid has been placed
in charge, as one of his duties only, of the signal work of the
fleet or squadron in which he may happen to be serving.
* * * * * * * *

“It will be seen from this that the flag lieutenant is in every
respect the aid, peculiarly, of the flag officer, and his duties,
in comparison with those of an aid to a general officer, more
nearly conform to those performed by a military aid than do
those of any other officer on the personal staff of a flag officer.”

In view of the character of the duties thus required of a
flag lieutenant, who is to all intents an aid to the rear admiral,
we are of opinion that the Court of Claims did not err in its
decision on this branch of the case, that the claimant was
entitled to the increased pay awarded to the aid of a major
general, at the rate of $200 a year.

As to the contention that longevity pay should be computed
on the whole amount of the claimant’s pay, including this
allowance as aid, we think the Court of Claims was in error.
Indeed, there is a strong indication in the opinion of the learned
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judge delivering the opinion in that court that this allowance
would not have been made but for the supposed ruling ia
United States v. Crosley, supra. It is true that in Crosley’s
case the longevity pay, as computed, was based upon the $200
additional allowance on account of services as aid, but the
correctness of this method of computation was not disputed.
Two questions were made in that case, first as to the right of
the claimant to the extra $200 allowed to the aid of a major
general in the Army; second, as to whether he was entitled
to “mounted pay” allowance to major generals’ aids. Upon
well-settled principles the case could not be authority for a
point neither made nor discussed nor directly decided and only
incidentally involved therein.

Considering the question as one of first impression, we think
the statute makes it perfectly plain that longevity pay is not
to be based upon the increased allowance to an aid. The
Revised Statutes, § 1262, provides:

“There shall be allowed and paid to each commissioned
officer below the rank of brigadier general, including chaplains
and others having assimilated rank or pay, ten per centum
of t'heir current yearly pay for each term of five years of
service.”

In the case of United States v. Tyler, 105 U. S. 244, this
court held that current yearly pay upon which longevity in-
crease was to be computed should include previous longevity
Increases, and in United States v. Malls, 197 U. S. 223, it was
held that the ten per cent increase upon “pay proper” of the
compensation of officers serving beyond the continental limits
should be computed upon the total amount which the officer
was entitled to receive at the time of such service, both for
longevity pay and the pay provided by § 1261 of the Revised
Statutes. But we have to deal in this case with the statute
of June 30, 1882, ¢, 254, 22 Stat. 117, 118, which provides:

“That from and after the first day of July, eighteen hundred
and_eighty-tWO, the ten per centum increase for length of
service allowed to certain officers by section twelve hundred




OCTOBER TERM, 1907.

Syllabus. 208 U. 8.

and sixty-two of the Revised Statutes shall be computed on
the yearly pay of the grade fixed by sections twelve hundred
and sixty-one and twelve hundred and seventy-four of the
Revised Statutes.”

This statute was doubtless passed to prevent the computa-
tion of longevity pay by compounding previous pay for that
purpose, which had the effect to give the increase on the pay
of the grade, and also on the previous longevity increase.
This amendatory act distinetly limits the computation of
increase pay for length of service to yearly pay of the grade
or rank of the officer entitled thereto. The allowance of $200
a year under § 1261, Rev. Stat., in “addition to the pay of
his rank,” is manifestly not the yearly pay of the grade. The
purpose of the additional allowance is to compensate the
officer during the time he is designated for a special service
as aid. His longevity pay is to be computed on the yearly pay
affixed by law to the grade or rank to which the officer belongs.

The judgment of the Court of Claims, based upon computa-
tion of longevity pay upon the additional allowance for pay
as aid, cannot be sustained, in view of the statutory provision,
and to that extent the judgment of the Court of Claims must

be modified, and, as so modified,
Affirmed.

WABASH RAILROAD COMPANY ». ADELBERT COL-
LEGE OF THE WESTERN RESERVE UNIVERSITY.

ERROR TO THE SUPREME COURT OF THE STATE OF OHIO.

No. 40. Argued November 6, 7, 1907.—Decided January 6, 1908.

Where the Federal questions are clearly presented by the answer in the
state court, and the decree rendered could not have been made “'lthUt
adversely deciding them, and, as in this case, they are substantial 85
involving the jurisdiction of the Circuit Court over property in its posses
sion and the effect to be given to its decree, this court has jurisdiction
and the writ of error will not be dismissed.
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The taking possession by a court of competent jurisdiction of property
through its officers withdraws that property from the jurisdiction of
all other courts, and the latter, though of concurrent jurisdiction, can-
not disturb that possession, during the continuance whereof the court
originally acquiring jurisdiction is competent to hear and determine
all questions respecting the title, possession and control of the property.
Under this general rule ancillary jurisdiction of the Federal courts exists
over subordinate suits affecting property in their possession although the
diversity of citizenship necessary to confer jurisdiction in an independent
suit does not exist.

The possession of property in the Circuit Court carries with it the exclusive
jurisdiction to determine all judicial questions concerning it, and that
jurisdiction continues after the property has passed out of its possession
by a sale under its decree to the extent of ascertaining the rights of, and
extent of liens asserted by, parties to the suit and which are expressly
reserved by the decree and subject to which the purchaser takes title;
and any one asserting any of such reserved matters as against the prop-
erty must pursue his remedy in the Circuit Court and the state court
is without jurisdiction.

It will be presumed that the Circuit Court, in determining the validity of
liens affecting property in its possession, will consider the decisions of
the courts of the State in which the property is situated with that respect
which the decisions of this court require.

A suit brought by the holder of some of a series of bonds, the complaint in
which alleges that the suit is brought on complainant’s behalf and also
on behalf of all others of like interest joining therein and contributing
to the expenses, and of which no other notice of its pendency is given to
Fhe other bondholders, is not a representative or class suit the judgment
in which binds those not joining therein or not privies to those who do.
Compton, v. Jesup, 68 Fed. Rep. 263, concurred in.

See also p. 609, post.

TH1s is a writ of error directed to the Supreme Court of the
State of Ohio. In that'court the defendants in error obtained
a decree declaring that certain negotiable notes held by them,
which had been made by the Toledo and Wabash Railroad
Company, were entitled to a lien on property once owned by
that company and now owned by the plaintiff in error, and
O.rdering a sale in satisfaction of that lien. The Federal ques-
tlor}s presented and such facts as are deemed material to their
decision are stated in the opinion.

Mr. Rush Taggart for plaintiff in error:
The Wabash Railroad Company claims that the prior and
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exclusive jurisdiction of all the property involved in this case
was in the Federal court from the time of the appointment of
the receivers in May, 1884, and that as the Federal court has
never relinquished such jurisdiction, the state court could
have no jurisdiction to determine the questions presented in
this case; also that the state court completely failed to give
due force and effect to the decree of foreclosure entered in
the Federal court on March 23, 1889.

The provisions of the decree of March 23, 1889, indicate a clear
intention on the part of the Federal court to retain the final
adjudication of all existing questions respecting this property,
and there can be no question as to the power of the court to
render a decree with such reservations. Julian v. Central Trust
Company, 193 U. S. 93.

Under the reservations in the decree relating to the claim
of James Compton, in view of the facts, it is perfectly clear that
this property is still within the exclusive jurisdiction of the
Federal court, and that while there, no state court could take
jurisdiction for the purpose of ascertaining claims against it.
Hagan v. Lucas, 10 Pet. 400; Williams v. Benedict, 8 How. 107,
112; Peale v. Phipps, 14 How. 375; Yonley v. Lavender, 21 Wall.
276; Barton v. Barbour, 104 U. 8. 126; Wiswall v. Simpson, 14
How. 126; Pulliam v. Osborne, 17 How. 471; Freeman v. Howe,
24 How. 450; People’s Bank v. Calhoun, 102 U. S. 256; Porter V.
Sabin, 149 U. 8. 473; Bispham’s Equity, § 413; French, Trus-
tee, v. Hay, 22 Wall. 250.

The Wabash Railroad Company, the plaintiff in error, has
fully preserved all the questions under the decree by its plead-
ings in this cause. The Federal questions of the prior and
exclusive jurisdiction of the Federal courts, resulting from the
litigations in the Federal courts, and the decree of March 23,
1889, were presented upon the pleadings at every stage of the
case to the state court, and were by the state court denied, and
therefore the questions are fully presented upon the record
justifying their consideration by this court.

The state court failed to give due force to the decree of the
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Circuit Court for the District of Indiana in the case of Ham
v. Wabash, St. Louts and Pacific Railway, which decree was a
final and conclusive adjudication of all the issues in this case.

This Ham suit in Indiana, in July, 1880, whatever may have
been its character prior to that time, became, in view of the
allegations of the amended and supplemental bill then filed,
distinctively a class suit on behalf of all the holders of equip-
ment bonds.

The decree of the Circuit Court in the Ham suit, entered in
accordance with the mandate of this court, was not a voluntary
dismissal of the bill without prejudice on complainant’s mo-
tion, nor is it an involuntary non-suit simply, but is a decree
upon the merits of the contention, a decree in favor of the de-
fendants against the complainant in that suit, finding authori-
tatively the absence of equity in the complainant’s case, and
concluding the complainants, and all of the class represented
by them as to the merits of the questions involved in that litiga-
tion. Such is the proper form of a final decree in equity. It
finds the equity of the case with the defendants, and dismisses
the plaintiff’s bill with costs to the defendants. 3 Daniel,
Chy. Pldgs. (5th ed.), 2355, 2356; Ordinances of Lord Bacon,
No. 13; Barton’s Suit in Equity (p. 207); Swan Land & Cattle

Co. v. Frank, 148 U. S. 603; Kendig v. Dean, 97 U. S. 423,
426.

Mr. John W. W arrington, with whom Mr. John C. F. Gardner,
Mr. Thomas B. Paxton, Junior, and Mr. Murray Seasongood
were on the brief, for defendants in error:

Since this case is brought here upon a writ of error to the
Supreme Court of a State, ¢ there must be some fair ground for
asserting the existence of a Federal question.” It is not enough
to show that the claim of a Federal question was set up. New
Orleans W ater Works Co. v. Louisiana, 185 U. S. 336.

The Federal question asserted must have merit. Swafford v.
Templeton, 185 U. S. 487.

No question was made by the lienors as to the validity of
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the foreclosure decree or the deed made in pursuance of it,
or as to the regularity of the proceedings under which the order
and deed were made, and it is admitted that the purchasers
took all the title that the defendants in the foreclosure suit
possessed. The judgments of the Ohio courts go no further
than the claim made by defendants in error. The most that
was claimed or decided in Ohio, was that the Federal court de-
cree could not be so made as to impair or affect the lien of de-
fendants in error, because they were not parties to the suit.
Avery v. Popper, 179 U. 8. 305, 314.

The reference to Compton’s claim in the decree did not show
a purpose to retain jurisdiction for all purposes. This court has
decided that Compton’s claim was really disposed of in the
above mentioned decree. Compton v. Jesup, 167 U. 8. 1, 31, at
p. 31; Julian v. Central Trust Co., 193 U. S. 93, discussed and
distinguished.

As to the contention that a Federal question arises because
the Ohio courts did not, as alleged, give due effect to the judg-
ment of the Circuit Court of the United States in the Ham suit
it need only be said that before any question could arise here
as to what effect the Ohio courts in this cause gave to the judg-
ment of dismissal in the Ham case, this court would have to
determine whether the Ham suit was a class ecase. It isa ques-
tion of general law, not a Federal matter, whether the Ham case
was a class suit. If it was not, then the defendants in error
could not be bound by it at all; nor were the courts of Ohio
obliged to acquiesce in the judgment of dismissal of the Federal
court in Indiana. Winona & St. Peter Railroad v. Plainview,
143 U. 8. 371, at 390.

The receivership and foreclosure proceedings in the Federal
courts from 1884 to July, 1889, have no effect upon the case at
bar, which was begun in the Ohio courts prior thereto, and the
issues were not finally made up or trial had of the case in the
state court until after the receivership and foreclosure pro-
ceedings had ended and the property been conveyed and de-
livered to the plaintiff in error. Farmers' Loan &c. Co. v. Lake
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Street &c. Co., 177 U. S. 51, 61; Louzsville Trust Co. v. Knott
(1904), 130 Fed. Rep. 820, at p. 824, per Lurton, Severens and
Richards, JJ.; Zimmerman v. So Relle (1897), 80 Fed. Rep. 417,
at p. 420, per Sanborn, Thayer and Lochren, JJ.

The possession and exclusive control of the Wabash prop-
erty ended in the United States courts when the property was
conveyed by the master commissioners to the purchasing com-
mittee and the receivers were discharged.

The Adelbert College and the cross-petitioners, defendants
in error, were not parties to the Ham suit; said suit was never
a representative suit, and the result of said suit is not a bar to
the assertion and validity of the claims of defendants in error.

Mg. Justice Moopy delivered the opinion of the court.

In 1862 the Toledo and Wabash Railway Company owned
and operated a railroad in Ohio and Indiana, and was in-
corporated under the laws of both States. That part of the
property situated in Ohio was then incumbered by two mort-
gages, one to the Farmers’ Loan and Trust Company for
$900,000, and one to Edwin D. Morgan, Trustee, for $1,000,000.
That part of the property situated in Indiana was then incum-
bered by two mortgages, one to the Farmers’ Loan and Trust
Company for $2,500,000, and one to Edwin D. Morgan, Trustee,
for $1,500,000. In that year the company issued and sold
unsecured sealed negotiable notes to the amount of $600,000,
called equipment bonds. In 1865 this company consolidated
with certain Illinois railroad corporations, thus creating the
Toledo, Wabash and Western Railway Company. This con-
solidation was authorized by and in part effected under a stat-
ute of Ohio. The holders of the equipment bonds have con-
t(?nded that the result of this consolidation was to give to these
hitherto unseeured obligations an equitable lien upon the prop-
erty of the corporation which issued them, and that the equity
of Tedemption of that property went into the hands of the con-
solidated corporation incumbered by that lien. Upon this
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question this court and the Supreme Court of Ohio have, in
the past, arrived at opposite conclusions; this court holding
(Wabash, St. Louts & Pac. Ry. v. Ham, 114 U. 8. 587), that the
equipment bonds remained unsecured, and the Ohio court
holding (Compton v. Railway Co., 45 Ohio St. 592), that the
effect of the consolidation was to create the lien claimed. This
suit was brought by the defendants in error, holders of some of
the equipment bonds, in the courts of Ohio for the purpose of
enforcing the lien stated. They prevailed by the judgment of
the Supreme Court of the State, which affirmed a decree of a
lower court establishing the indebtedness upon the bonds, de-
claring a lien to secure the payment of that indebtedness upon
the property owned, subject to the mortgages hereinbefore
stated, by the Toledo and Wabash Railway Company in 1865,
and directing a sale of such of that property as was within the
State of Ohio in satisfaction of the lien.

The case is here upon a writ of error to the Supreme Court of
Ohio to review this judgment. There are two Federal questions,
it is contended, which were erroneously decided in the court
below. The plaintiff in error insists: First, that the Ohio court
had no jurisdiction to render the decree entered in the case,
because the property affected by that decree was in the posses-
sion of a Circuit Court of the United States, and the questions
litigated in this case were within the exclusive jurisdiction of
the latter court. Second, that the decree of the Circuit Court
of the United States for the District of Indiana in the case of
Ham v. Wabash, St. Louis & Pacific Railway Company was a
final adjudication of the issues in the case at bar, binding upon
the defendants in error, and conclusive against their right to
maintain this suit. The defendants in error contend that thes.;e
questions were not properly raised in the court below, or, if
properly raised, that they are so unsubstantial as to be frivo-
lous, and therefore move that the writ of error be dismissed.
But the questions were clearly presented by the answer in the
Ohio courts, the decree rendered could not have been made
without deciding them against the contention of the railroad
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company, and we think that they are substantial and impor-
tant. The motion to dismiss is therefore overruled, and we
proceed to the discussion of the merits of the questions.

1. The first question is whether a Circuit Court of the Uni-
ted States had exclusive jurisdiction of the issues determined
by the Ohio court in the case at bar. Before beginning the
discussion of that question it is necessary to state the facts
out of which it arises. The Toledo, Wabash and Western Rail-
way Company, whose property was incumbered, as we have
seen, by mortgages of the Toledo and Wabash, for $5,900,000,
and by the claim of lien of the equipment bonds, and by other
mortgages upon the property of other corporations which en-
tered into the consolidation, itself executed two mortgages
upon all its property. By the foreclosure of one of these mort-
gages the property became vested in the Wabash Railroad
Company. This company, after executing a mortgage on its
property, consolidated with another railway company, creating
the Wabash, St. Louis and Pacific Railway Company. This
company executed in 1880 a mortgage on its property to the
Central Trust Company of New York and James Cheney for
$50,000,000. On May 27, 1884, the Wabash, St. Louis and
Pacific Railway Company, having fallen into financial diffi-
_culties, filed a bill in the Federal courts in six States, alleging
Its insolvency and asking the appointment of receivers. There-
upon receivers were appointed, qualified and took possession
of the property. Thereafter the Central Trust Company and
Cheney began proceedings in several state courts for the fore-
closure of their mortgage of $50,000,000. These proceedings
were removed to the Federal courts, and upon them a sale,
under the direction of those courts, was made in 1886 to a pur-
chasing committee. Before this sale, however, on October 17,
15%8‘%,. the Circuit Court of the United States for the Western
Division of the Northern District of Ohio dismissed the bills
for receivership and for the foreclosure of the Cheney mort-
2age as to all parties who claimed liens prior to that mortgage.
After the sale upon the foreclosure of the Cheney mortgage,
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proceedings for foreclosure of several other mortgages prior
to it were begun in the Circuit Courts of the United States,
consolidated, and resulted in decrees for foreclosure and sale
under all the mortgages. These decrees were entered in the
various Circuit Courts on March 23, 1889. In the meantime
the property remained in the possession of the Circuit Courts
through its receivers. The sale under these decrees was made
to a purchasing committee, by whom it was conveyed to a new
corporation, the Wabash Railroad Company, the plaintiff in
error. By order of the Circuit Court for the Northern District
of Ohio, made on June 18, 1889, possession of the property was
delivered by the receiver to the purchasing committee, and
he was discharged. Since August, 1889, the plaintiff in error,
the Wabash Railroad Company, has been in possession of the
property under the terms of the decrees of March 23, which
presently will be stated. None of the defendants in error were
parties to the proceedings in the Circuit Courts of the Uni-
ted States, and an attempt to remove this case from the Ohio
courts to the Circuit Court of the United States, resisted by
the defendants in error, failed. Joy v. Adelbert College, 146
U. 8. 355.

It appears from this statement that the railroad property
affected by this controversy was in the actual possession,
through receivers, of Circuit Courts of the United States from
the date of the appointment of receivers, May 27, 1884, to
the date of their discharge and the delivery of the property
to the purchasing committee, which was ordered on June 18,
1889, and was accomplished about July 1, 1889. It cannot
be and apparently is not disputed that, during that period,
the property was in the possession of the Circuit Courts of the
United States, and that that possession carried with it the
exclusive jurisdiction to determine all judicial questions con-
cerning the property. But it is earnestly contended that,
when the property passed out of the actual possession of the
United States courts, in conformity with their decrees, ir}to
the hands of the purchasers under the decrees, the exclusive
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jurisdiction of the United States courts came to an end. The
applicability of this contention to the case at bar will appear
upon a fuller statement of the origin and progress of the case
at bar in the courts of Ohio. The suit was begun on April 28,
1883, by Adelbert College alone, which was the owner of two
of the equipment bonds, each of the par value of $500, and
prayed for the decree, which, with some variations, not ma-
terial to be stated, was finally given. Nothing of moment,
beyond the service of process and the filing of pleadings, oc-
curred until 1889, when several other holders of the equip-
ment bonds joined in the suit as co-plaintiffs, by filing, with
leave of court, what is denominated an answer and cross peti-
tion, in which they prayed relief similar to that sought by the
original plaintiff. This petition was verified on January 2, 1889,
but the date of its filing does not appear in the record. Later
other similar cross petitions were filed by leave of court.
Pleadings continued to be filed from time to time by the dif-
ferent parties to the suit, the last appearing in the record
being one verified March 9, 1896, thirteen years after the
beginning of the suit and seven years after the discharge of
the receiver by the Federal court. The cause was then heard
by the Court of Common Pleas and judgment was rendered
for the bondholders in July, 1897, which, after affirmance
by an intermediate court, was affirmed by the Supreme Court
of the State. 1t appears, therefore, that the trial and judg-
ment in the state courts were long after the Federal courts
had transferred the railroad property to the purchasers under
‘d.le decrees for foreclosure, and had discharged the receiver.
S'lnce the Federal courts had parted with the physical posses-
sion of the property, they obviously could no longer exercise
an exclusive jurisdiction respecting it, unless there was some-
thing in the decrees under which the property was sold and
conveyed, which preserved to the courts the control of the
P_rroperty for the purpose of giving full effect to its judgments.
We are brought then to the consideration of the terms of those
decrees, Upon their proper interpretation and true effect our
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decision must rest. For the correct understanding of the
decrees, and especially of the reservations contained in them,
it is necessary to ascertain the progress and present status of
still another litigation. James Compton, an owner of some of
the equipment bonds, in a suit brought upon them in the Ohio
courts in 1880, obtained a decree by the judgment of the
Supreme Court of the State, ascertaining the amount due him
in respect of the bonds and accrued interest, declaring that
he was entitled to an equitable lien on the property owned
by the Toledo and Wabash Railway Company at the time of
the consolidation of 1865, subject to the mortgages upon that
property then existing, and ordering, in default of payment of
the sum found due, a sale of that part of the property which
was within the State of Ohio. Compton v. Railway Company,
45 Ohio St. 592. The entry of judgment on the mandate of
the Supreme Court was made in the Court of Common Pleas
in October, 1888. Thereupon the Circuit Court for the North-
ern District of Ohio, Western Division, made Compton a party
to the consolidated foreclosure suit, and ordered him to appear
and plead, answer or demur. Compton appeared specially and
set up his Ohio judgment. Various proceedings have been had
with respect to his claim, including a judgment in this court
in May, 1897, Compton v. Jesup, 167 U. S. 1, affirming Comp-
ton’s lien and right to a sale in satisfaction of it. After the
decision of this court, Compton’s claim was sent to a master,
who, after some ten years, made a report, which is now pend-
ing on exceptions in the Circuit Court. At the time of the
decrees of foreclosure of March, 1889, the questions concern-
ing Compton’s claim were, of course, undecided, and account
of them had to be taken in these decrees.

The decree of March 23, 1889, is very elaborate. The parts
of it material here may be stated with comparative brevity.
It ordered the foreclosure of all the mortgages upon the rail-
road property in the possession of the court, and the sale of
the property, and the disposition of the proceeds among those
adjudged to be rightfully entitled to it. After reciting that
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the property is in the possession of the court through its re-
ceiver, the decree directs that, in default of payment within
ten days of mortgage bonds and their coupons, scrip eertifi-
cates, funded debt bonds and their coupons, amounting alto-
gether to some fourteen millions of dollars, the property should
be sold at public auction to the highest bidder. It was or-
dered that the separate divisions should first be offered for
sale separately, that afterward the whole property should be
offered for sale as a unit, and that the method of sale which
resulted in the better price should stand. The special masters
appointed to conduct the sale were directed, on confirmation
of the sale and payment of the purchase price, to execute a
deed or deeds which “shall vest in the grantee or grantees all
the right, title, estate, interest, property and equity of re-
demption, except as hereby reserved, of, in and to” the property
in fee simple. The decree then proceeds to define what is
“hereby reserved.” The part of the decree which expresses
the reservation is so vital in the determination of the case that
it is printed in full in the margin.! In ascertaining its true

1 All other questions arising under the pleadings or proceedings herein not
h.ereby disposed of or determined are hereby reserved for future adjudica-
tion; including the claim for unearned interest on bonds not yet due.

. And the defendant James Compton having in open court on the final hear-
lng he‘rein objected to the rendering or entry of any decree in this cause at
this tmEle on the ground that the issues raised by the amendment to the
complainants’ amended and supplemental ancillary bill and to the cross-
bill of the cross-complainants Solon Humphreys and Daniel A. Lindley,
’[tlru?tees, and the-answers of the defendant James Compton to be filed herein
’ ;;ue not been tried and determined, the court overrules such objection and

e d.efendant James Compton duly excepts to such ruling and the entry
of ghxs‘ decree. But it is adjudged and decreed in the premises that the
:)Offéuelﬁr_lg and. entry of this decree in advance of the trial and determination

If(fl 1ssu;s is upon fmd .subject to the following conditions, to wit:

e t}}zondt e determination of such issues it shall be adjudged by this court
e br(? ‘}slcree ren(.iered by the Supreme Court of the State of Ohio in the
Pocifiy ‘;{g IJ by said James Compton against the Wabash, St. Louis and
i e l'al way Company and others, referred to in the pleadings herein,
il andlelil:f therfby declared and adjudicated in his favor continue in full
Bty effect, then 'the purchaser or purchasers at any sale or sales had

nder of that portion of the property sold, covered and affected by the

VOL. ccviri—4
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meaning and effect the whole situation, as it could be and
doubtless was seen by the court, must be kept in view. The
property had been in the possession of the court and managed

said lien, or the successors in the title of said purchaser or purchasers shall
pay to said James Compton or his solicitors herein, within ten days after
the entry of the decree herein in favor of said James Compton, the sum of
three hundred and thirty-nine thousand nine hundred and twenty dollars
and forty cents, with interest thereon at six per cent per annum from May 1,
1888, being the amount found due on the equipment bonds by him owned,
by the Supreme Court of Ohio, in his said suit, upon the surrender by him
of the bonds and coupons owned by him, referred to in his petition in such
suit; and in default of such payment this court shall resume possession of
the property covered and affected by the said lien of the defendant James
Compton, and enforce such decree as it may render herein in his favor by a
resale of such property or otherwise, as this court may direct.

And it is further ordered and adjudged, that notwithstanding the entry
of this decree the said issue concerning the claim and interest of said Compton
shall proceed to a final determination and decree in accordance with the
rules and practice of this court, and any decree rendered thereupon shall
bind the purchaser or purchasers at any sale or sales had hereunder, and all
persons and corporations deriving any title to or interest in said property
affected by such lien from or through them or any of them, and nothing in
this decree contained shall be construed as an adjudication of any matter
or thing as against the said James Compton, or to prejudice, annul or abridge
any right, claim, interest or lien which the said James Compton may have
in, to or upon the premises hereby directed to be sold or any part thereof,
or in, to or upon any property whatsoever embraced in this decree; it being
the intention to hereby preserve the rights of said Compton in the relation
in which he now stands towards the mortgagees parties hereto.

Any sale, conveyance or assignment of the railway and property herein-
above described made under this decree shall not have the effect of dis-
charging any part of said property from the payment or contribution to
the payment of claims or demands chargeable against the same, whether
for costs and expenses, the expenses of the receivership of said property
and the full payment of all the debts and liabilities of the receivers of the
Wabash, St. Louis and Pacific Railway Company, namely, Solon Humphreys
and Thomas E. Tutt, Thomas M. Cooley and Gen. John McNulta, or upon
intervening claims allowed or to be allowed, or upon any other claims of
allowances that have been or may hereafter be charged against the property
of the Wabash, St. Louis and Pacific Railway Company, or any part the}'ef)f'
or said receivers or either of them, or the adjustment of any equities arising
out of the same between the parties hereto, or their successors, either l;y
this court or by the Circuit Court of the United States for the Eastern_DlS'
trict of Missouri, or by any United States Circuit Court exercising e‘t‘h‘?:
original or ancillary jurisdiction over said property of the Wabash, St. Louié
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through its receiver for five years. It was desirable that it
should pass into the hands of responsible owners, freed, as far

and Pacific Railway Company, or any part thereof, or by any United States
Circuit Court to which any of the parties in the consolidated cause of the
Central Trust Company of New York and others against the Wabash,
St. Louis and Pacific Railway Company and others in the Circuit Court
of the United States for the Eastern District of Missouri, including the
receivers, have been by the said Circuit Court of the United States remitted
in proceedings or actions ancillary to the jurisdiction of said last-named
court or otherwise.

Nor shall any such sale, conveyance, transfer or assignment made under
and pursuant to this decree withdraw any of said railroad property or
interests to be sold under this decree as hereinbefore directed from the
jurisdiction of this and the other courts aforesaid, but the same shall remain
in the custody of the receiver until such time as the court shall on motion
direct said property in whole or from time to time in part to be released to
the purchaser or purchasers thereof or any of them, and shall afterwards
be subject to be retaken and, if necessary, resold if the sum so charged or
to be charged against said property or any part thereof or said receivers
as aforesaid shall not be paid within a reasonable time after being required
by order of this or said other courts.

The conveyance and transfer of said property sold under this decree shall
be subject to the powers and jurisdiction of the said courts and the pur-
chasers of the property sold under this decree or any part thereof, and the
parties hereto or their successors shall thereby become and remain subject
to said jurisdiction of said courts so far as necessary to the enforcement
of this provision of this decree, and such jurisdiction shall continue until
all the claims and demands that have been or may be allowed against said
property of the Wabash, St. Louis and Pacific Railway Company or any
part thereof, or said receivers, by order of said courts shall be fully paid and
discharged.

The provisions aforesaid shall apply to the purchasers of the same under
this decree, and all persons taking such property through or under them,
but the foregoing provisions shall not nor shall any reservation in this decree
contained have the effect or be construed, nor are they or any of them in-
tended to give to any claims that may exist any validity, character or
status superior to what they now have, nor to decide or imply that any such
claims exist,

The effect of said provisions and reservations shall be to prevent this
fiecr.ee operating as an additional defense to claims, if any there are, prior
In right to the liens of the mortgages upon said property heretofore and
hereby foreclosed and to preserve the prior right and lien of such claims
and all allowances if found and decreed to exist.

And the court reserves the right to make such further order and direction
at the foot, of this decree as may seem proper.
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as possible, from all prior liens and incumbrances. The ques-
tion whether Compton had a lien and right of sale to satisfy
it was unsettled, and would naturally be so for some time to
come. He was a party to the suit. Many other holders of the
equipment bonds, whose primary rights were like his, were
seeking in the Ohio courts to obtain the same judgment which
had there been awarded to him. None of them were parties
to the suit in the United States courts, but their claims and
the relief which the state court might give them could not be
overlooked by a discerning court or a prudent purchaser.
These facts and the considerations which arose out of them
called upon the court to continue its grasp upon the property
and its control of exclusive jurisdiction over it, both for the
sake of those who had just claims upon it and for the sake of
those who might purchase under the decree. A sale could not
properly or safely be made upon any other conditions. The
decree reserves: 1. All questions arising under the pleadings
and proceedings for further adjudications. 2. The rights of
Compton, which, when determined, may be enforced, after a
resumption of possession by the court, by a resale of the prop-
erty or otherwise. 3. The costs, expenses, debts and liabilities
of the receivers, which are made a charge upon the property,
to be enforced by a retaking and sale of the property. All the
foregoing reservations are clearly and unmistakably made,
the purchasers are warned that they must take title subject
to the rights thereafter to be ascertained, to which the reserva-
tions relate, and the jurisdiction of the court over the ques-
tions and the right of the court to retake and resell the prop-
erty is in terms preserved. Moreover, we are of the opinion
that the decree, fairly interpreted in the light of the circum-
stances, made a still broader reservation. It is ordered that
“any sale . . . of the railway and property

shall not have the effect of discharging any part of said prop-
erty from the payment, or contribution to the payment,

upon intervening claims allowed, or to be allowed, or upon any
other claims or allowances that have been, or may hereafter
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be, charged against the property;” and that the “jurisdiction
shall continue until all the claims and demands that have been
or may be allowed against said property . . . shall be
fully paid;” and that the reservations shall not have the effect
“to give to any claims that may exist any validity, character
or status superior to what they now have, nor to decide or
imply that any such claims exist;” and that “The effect of
said provisions and reservations shall be to prevent this decree
operating as an additional defense to claims, if any there are,
prior in right to the liens of the mortgages upon said property
heretofore and hereby foreclosed, and to preserve the prior
right and lien of such claims and all allowances if found and
decreed to exist.” This sweeping language, colored as it is by
the last paragraph quoted, with its reference to claims which
are liens prior in right to the mortgages, must be held to
include claims under the equipment bonds. Such a reserva-
tion would be natural, in view of the facts that the rights under
the equipment bonds were uncertain, and their holders not
parties to the suit, and therefore not affected by the fore-
closure. Wiswall v. Sampson, 14 How. 52, 67; United Lines
Tel. Co. v. Boston Trust Co., 147 U. 8. 431, 448; Pittsburg dec.
Railway v. Loan & Trust Co., 172 U. S. 493, 515. The effect
of the decree is to say to any purchaser under it, you must
take this property subject to all claims which this court shall
hereafter adjudge to be lawful, and you may be assured that
you .will be held to pay none other, and for the purpose of
making this statement good the court reserves jurisdiction
over the property and claims in respect to it, and the right to
take it again into possession and exercise again the power of
sale. Tt is obvious, therefore, that the court has parted with
the possession of the property only conditionally, and that it
has preserved complete control over it, and full jurisdiction
0Ver.the claims which might be made against it. We may now
consider the question whether the state court had the juris-

thtiOH to render the judgment in the case at bar, as and when
1t was rendered.
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When a court of competent jurisdiction has, by appropriate
proceedings, taken property into its possession through its
officers, the property is thereby withdrawn from the jurisdic-
tion of all other courts. The latter courts, though of concurrent
jurisdiction, are without power to render any judgment which
invades or disturbs the possession of the property while it is
in the custody of the court which has seized it. For the pur-
pose of avoiding injustice which otherwise might result, a court
during the continuance of its possession has, as incident thereto
and as ancillary to the suit in which the possession was ac-
quired, jurisdiction to hear and determine all questions re-
specting the title, the possession or the control of the property.
In the courts of the United States this incidental and ancillary
jurisdiction exists, although in the subordinate suit there is
no jurisdiction arising out of diversity of citizenship or the
nature of the controversy. Those principles are of general
application and not peculiar to the relations of the courts of
the United States to the courts of the States; they are, how-
ever, of especial importance with respect to the relations of
those courts, which exercise independent jurisdiction in the
same territory, often over the same property, persons, and con-
troversies; they are not based upon any supposed superiority
of one court over the others, but serve to prevent a conflict
over the possession of property, which would be unseemly
and subversive of justice; and have been applied by this court
in many cases, some of which are cited, sometimes in favor of
the jurisdiction of the courts of the States and sometimes
in favor of the jurisdiction of the courts of the United States,
but always, it is believed, impartially and with a spirit of re-
spect for the just authority of the States of the Union. Hagan
v Lucas, 10 Pet. 400; Williams v. Benedict, 8 How. 107; Wis-
wall v. Sampson, 14 How. 52; Peale v. Phipps, 14 How. 368;
Pulliam v. Osborne, 17 How. 471; Taylor v. Carryl, 20 Hov.
583; Freeman v. Howe, 24 How. 450; Buck v. Colbath, 3 Wall.
334; Yonley v. Lavender, 21 Wall. 276; People’s Bank v. Cak-
houn, 102 U. S. 256; Barton v. Barbour, 104 U. S. 126; Kripper-
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dorf v. Hyde, 110 U. 8. 276; Pacific B. B. of M 1ssourt v. Missours
Pacific Radlway, 111 U. 8. 505; Covell v. Heyman, 111 16/
176; Heidritter v. Elizabeth 01l Cloth Company, 112 U. S. 294;
Gumbel v. Pitkin, 124 U. S. 131; Johnson v. Christian, 125
U. S. 642; Morgan’s Co. v. Texas Central Railway, 137 U. S.
171; Porter v. Sabin, 149 U. S. 473.

The state courts in the case at bar, in deference, it is said
by counsel, to these well-established principles, deferred ac-
tion until after the property had been conveyed to the pur-
chasers under the decree of foreclosure and the receiver dis-
charged. Upon the termination of the receivership, it is urged,
the exclusive jurisdiction of the Circuit Court ended, and the
right of the state court to resume its normal jurisdiction re-
vived. As this suit was begun before the property was taken
into the possession of the Circuit Court, and when therefore
the state court had jurisdiction over it, and remained dormant,
except for the addition of parties and the filing of pleadings
and service of process, until after the receivers had been dis-
charged and the property conveyed to the purchaser, this
would be true, if, as in Shields v. Coleman, 157 U. S. 168, the
possession of the Circuit Court and its relation to the res had
come to an end. But the Circuit Court attempted, in the
decree of March 23, to prolong its control of the property,
beyond the conveyance to the purchasers and the discharge
of the receivers, up to the point of time when the claims therein
stated should be ascertained and the just remedy for them
applied, and to reserve the right to retake the property for
those purposes. The effect of reservations in a decree of fore-
f:losure, which to say the least were no broader than those
in this decree, was before the court in Julian v. Central Trust
Co., 193 U. 8. 93. The reservations in that case are stated on
Page 110, and of them the court said, p. 111: “It is obvious
that by this decree of sale and confirmation it was the intention
and purpose of the Federal court to retain jurisdiction over
the cause so far as was necessary to determine all liens and
demands to be paid by the purchaser;” and again, p. 112:
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“The Federal court by its decree, reserved the right to de-
termine what liens or claims should be charged upon the title
conveyed by the court;” and again, p. 113: “the Circuit Court
by the order made retained jurisdiction of the case to settle
all claims against the property and to determine what burdens
should be borne by the purchaser as a condition of holding
the title conveyed.” Here was a clear determination by this
court that the exclusive jurisdiction of claims against a res,
which had arisen out of the possession of the res in judicial
proceedings for foreclosure of mortgages, might be continued
after sale and conveyance of the property for the purpose of
deciding what claims were legally chargeable against it. This
is precisely what the Circuit Court attempted to do with re-
spect to the property now before us, and its right to do it is
clearly supported by the decision in the Julian case. Under
the reservations in that case the Circuit Court was held to have
power to protect the property sold by its order from sale on
an execution issued by a state court. The state court was
thought to be without power to direct such a sale, even though
its judgment was based upon a claim arising after the conveyance
of the property, because, under the peculiar facts of the case,
the judgment and execution in effect annulled the Federal
decree. The principle underlying that case, however, which
is material here, is that the jurisdiction over the res could be
continued by reservations, after the physical possession 'Of
the property had been abandoned. This court there said,
p. 112: “The Federal court, in protecting the purchaser un(lier
such circumstances, was acting in pursuance of the jurisdiction
acquired when the foreclosure proceedings were begun.” It
needs but a moment’s consideration of the facts in the case at
bar to convinee that if the exclusive jurisdiction of the Fed-
eral court were denied every evil, which that doctrine was
designed to avert, would be let in. Some time, it is to be sup-
posed, there will be a sale by order of the Federal court to
satisfy Compton’s lien. If the sale by the state court of ﬁhf’
same property to satisfy other lienholders of equal rank with
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Compton is allowed to proceed, which sale will convey the
better title? Who would be bold enough to determine for
himself that question? How much longer would the litigation
with respect to this property continue if two persons could be
found to purchase at the two sales? It is no answer to these
questions that Compton has been made a party to this suit
in the state court. He is still a party to the proceedings in
the Federal court, and he must find satisfaction for his claim
there. We are of the opinion that by the effect of the reserva-
tion in the decree of March 23, 1889, the exclusive jurisdiction
of the Federal court over the property therein dealt with has
continued, notwithstanding the conditional conveyance and
that it still exists. The defendants in error must pursue their
remedy in that court, which doubtless will consider the de-
cisions of the state courts on questions of state law with the
respect which the decisions of this court require. It follows,
therefore, that the state court was without power to decree a
sale of the property, and its judgment must be reversed.

2. There remains for decision the question whether the court
below erred in declining to hold that the case of Ham v. Wabash,
8t. Lowis & Pacific Railway Company conclusively adjudicated
the merits of the claims of the defendants in error.

The record in that ecase must now be examined. A suit
brought in a state court in 1878 by David J. Tysen, a holder
of equipment bonds, against the Wabash Railway Company,
then the owner of this railroad property, was removed to the
Cireuit Court of the United States for the Distriet of Indiana.
The suit was heard on a supplemental bill filed by Benja-
min F. Ham and several other persons, who together owned
equipment bonds of the par value of $113,500. The complain-
ants alleged that the suit was brought “on their own behalf,
as well as in behalf of all those in like interest who may come
I and contribute to the expenses of and join in the prosecution
of this suit.” No notice of the pendency of the suit was given
.tO the other holders of the bonds other than by this allegation
m the bill. The Circuit Court, after due hearing, entered a
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decree declaring that the bonds were entitled to a lien on the
property, owned by the Toledo and Wabash Railroad Com-
pany at the time of the consolidation of 1865, to secure the
payment of principal and interest, and ordering, in default
of payment, a sale of the property in satisfaction of the lien.
This decree was reversed by this court. Wabash dc. Railway v.
Ham, 114 U. S.587. Thereafter the bill was dismissed for want
of equity by the Circuit Court. It is contended that the judg-
ment in this case is a bar to the claim for lien of all the holders
of the equipment bonds, whether they were parties or privies
to that suit or not. Accordingly the judgment in the Ham case
was pleaded in the state court in this case as a bar to the suit.
The theory of the plea in bar is that the Ham suit was a repre-
sentative or class suit, and that the judgment in it bound all
of the class, even if they were not parties or privies to it. It
was held otherwise by the Circuit Court of Appeals with respect
to this very judgment, Compton v. Jesup, 68 Fed. Rep. 263,
and in that opinion we concur. We do not deem it necessary
to follow the learned counsel for the plaintiff in error in his
elaborate discussion of the nature of representative suits, and
the effect of judgments in them upon those who are not parties
or privies. Nor is it necessary to go beyond the facts of this
case, or to consider what suits may be of such a nature and
effect. In this suit Ham might have proceeded alone, as
Compton did, or with others who chose to join with him. The
allegation that the suit is brought in behalf of all who should
join and share in the expense cannot make the judgment
binding on those who do not join. Some may have preferred
another jurisdiction, some perhaps could not join without
destroying the diversity of citizenship, upon which alone the
jurisdiction was based, or some possibly had never hea.rd Qf
the pendency of the suit. It is clear if such suits in the Cl.l”CUlt
Courts of the United States could have the effect here claimed
for them, and the judgments in them were binding in all courts
against all other persons of the same class, that injustice might
result, and even collusive suits might be encouraged. We find
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1o controlling authorit, which leads us to such a conclusion.
We think that the Ham suit was not a representative suit in
the sense that the judgment in it bound the defendants in error
who were not parties to it. But for the reasons already given
the judgment must be Reversed.!

Mg. Justice HarRLAN and MR. JusTiceE PECKHAM dissent from
that part of the judgment which decides that the jurisdiction
of the Federal court was exclusive after the delivery of the
property to the purchaser under the foreclosure decree, and
the discharge of the receiver.

WINSLOW ». BALTIMORE AND OHIO RAILROAD
COMPANY.

IN ERROR TO THE COURT OF APPEALS OF THE DISTRICT OF
COLUMBIA.

No. 59. Argued December 9, 10, 1907.—Decided January 6, 1908.

The objection, taken by a property owner in a condemnation proceeding
for a part of his property, that, under the statute, his entire property
must be condemned, is waived and cannot be maintained on appeal, if
he accepts the award made by the commissioners in the condemnation
proceeding and paid in by the condemnors for the parcel actually con-

fiemned. After an award has been made and accepted the proceeding
18 functus officio.

28 App. D. C. 126, affirmed.
Tur facts are stated in the opinion.

Mr. William G. Johnson for plaintiffs in error:

The'acceptance of the fund allowed for the land actually
taken is not inconsistent with the claims of the obligation of
the company also to acquire and pay for the residue.

Tl{e proceedings are informal and no form of pleadings are
Provided. See §§ 648, 663, Rev. Stats., relating to District of

1 N
For opinion of the court on motion for rehearing and modification of the
Cree, see post, p. 609,

de
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Columbia. The objection was distinetly made in the answer
to the claimed right of the company to acquire a part only of
the land, and its obligation to acquire all was also insisted upon.
The award was in distinet parts; a specific sum, $35,392.50, for
the land taken, and $10,000 for damages to the residue, and
the plaintiffs in error only accepted the former sum, the $10,000
remaining in the registry of the court, and the order of the
court directing payment recognized this segregation of the fund
and treated the part of the fund directed to be paid as “the
amount of the appraised value of the land.”

Mr. George E. Hamilton and Mr. John W. Yerkes, with whom
Mr. Michael J. Colbert and Mr. Jokn J. Hamilton were on the
brief, for defendant in error.

MRr. Justice Moobpy delivered the opinion of the court.

This is a writ of error to the Court of Appeals of the District
of Columbia. The case under review is a proceeding for the
condemnation of land needed for the approach to the Union
Station in Washington. The plaintiffs in error were the owners
of a lot of unimproved land containing ninety acres. It was of
irregular shape and one of its shorter boundary lines was a
public highway called Brentwood road. The construction .of
a union station and the approaches to it of all the steam rail-
roads entering Washington was provided for by two acts of
Congress approved February 12, 1901, 31 Stat. 774, and an act
approved February 28, 1903, 32 Stat. 912.

Section 3 of the first of the two acts of 1901, 31 Stat. 775,
directed that certain streets should be “ completely vacated and
abandoned by the public and closed to public use.” Among
them was Brentwood road between S street and Florida AveIE,
The part of Brentwood road which bounded the plaintiffs in
error’s land was included in the part thus directed to be closed.
Section 5 of the act of 1903, 32 Stat. 912, “ vacated, abanc'loned
and closed” certain other streets, including a further portion of
Brentwood road, and enacted that “no streets or avenues shall
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be closed or abandoned under the provisions of this act or of
the acts relating to the Baltimore and Ohio Railroad Company
and the Baltimore and Potomac Railroad Company, approved
February twelfth, nineteen hundred and one, until all of the
property abutting on the streets or avenues, or portions thereof,
provided to be closed in said acts, shall have been acquired by
said railroad company or companies or the terminal company
referred to herein, either by condemnation or purchase.”

In 1904 the defendant in error filed an “Instrument of Ap-
propriation,” in which it sought to condemn about six-tenths
of an acre of the land of the plaintiffs in error, to carry out the
purposes of the act of 1903. This land was a small part of the
land of the plaintiffs in error which abutted on Brentwood
road, and part of it was desired, according to the allegation
of the Instrument of Appropriation, “to be used for relocating
and changing”” a part of Brentwood road which had been closed
by the act of Congress. The plaintiffs in error filed an answer,
alleging in substance that the railroad company was without
power to condemn part of their land abutting on Brentwood
road, but must, in obedience to the act of Congress, condemn
the whole, and that the company had no authority to lay
01'1t streets or reopen or relocate a street which Congress had
directed to be closed, and therefore could not condemn land
for that purpose. The answer eoncluded by asking a dismissal
of the proceeding. The objections raised by the answer were
heard by a justice of the Supreme Court of the District and, on
October 18, 1904, overrruled by him. To this ruling there
Was an exception duly taken. There were thus raised upon the
record two questions, in the decision of which, it is earnestly
apd forcibly argued by counsel, there was error. The two ques-
thI_ls are: first, whether the statute, under the provisions of
Whlf?h the condemnation proceedings were had, required the
taking of all the land in a single ownership, which abutted on
& street closed by the act, irrespective of its shape or extent;
and, second, whether the railroad company had any authority
to change or relocate a street declared by the act of Congress




62 OCTOBER TERM, 1907.
Opinion of the Court. 208 U. 8.

to be closed and abandoned. We do not think it necessary to
decide either of these questions for reasons which will now be
stated.

After the ruling just stated three persons were appointed by
the court to appraise the damages sustained by the plaintiffs
n error by the condemnation proposed. They, having heard
the parties, reported that the value of the six-tenths of an acre
taken was $35,392.50 and the damage to the remaining part
of the lot was $10,000.00. On April 20, 1905, the court con-
firmed the award. On the same day the railroad company,
having paid the sum awarded into court, the court, on motion
of the plaintiffs in error, directed the payment to them of the
sum fixed as the value of the land taken. After having asked
and accepted the payment of this sum of money, the plaintiffs
in error noted an appeal to the Court of Appeals “from so much
of the decree confirming the return and award of the appraisers
as fails to require the petitioner, the Baltimore and Ohio Rail-
road Company, to acquire the entire tract of land described
in the answer of the respondents herein and as permits the
said petitioner to limit its acquisition to the portion of the said
land described in the petition or instrument of appropriation.”

If the company was without right to take a part of the land
of the plaintiffs in error, unless it took more or all, or if the pur-
pose for which the land was sought to be taken was unlawfu'l,
the proper course would be to dismiss the petition. Thisi is
what the plaintiffs in error originally asked. But by accepting
the sum awarded for the land actually taken, they have lost
the right to insist that the petition was not maintainable.
They cannot ratify the condemnation by receiving the ap-
praised value of the land condemned and then ask to have
the condemnation set aside and annulled; nor do they Il_OW
wish or seek to do this. They wish to have the condemnatl'on
stand and to receive its fruits. What they seek to accomplish
appears clearly in the notice of appeal. It is to compel t}fe
railroad to acquire the remaining eighty-nine acres of their
land. What the plaintiffs in error wish is stated in other words
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in the closing sentence of their brief, where it is said that the
case ought to be remanded to the Supreme Court of the District
with instructions “there to proceed to the condemnation of
the remainder of the land.” It is therefore obvious that the
plaintiffs in error abide by the logical consequences of their
request for and acceptance of the sum found to be the value
of the land taken and waive and abandon the objections to
the maintenance of the petition, which they originally inter-
posed. We think that the position which they now occupy,
in place of that which they have abandoned, is untenable.
This proceeding has been allowed to reach its end. The con-
demnation which the petition sought to have made has been
made. The land described in the petition has been appraised,
the compensation to be paid has been deposited with the court
and received by the owners. We do not regard the failure to
ask and receive the $10,000.00 as important. The title to the
land has vested in the railroad company. The objections to
the maintenance of the petition have been waived. The coun-
sel for the plaintiffs in error asks that the case be remanded
to the Supreme Court of the District with instructions to pro-
ceed to the condemnation of the remainder of the land. But
he 'does not disclose how in this proceeding that can be done.
This proceeding is junctus officio. Everything which it asked
has been done. The defendant in error is satisfied and will not
fxmend the petition. The court is without power to compel
Its amendment, and certainly cannot of its own motion file
a new 'petition in the name and behalf of the railroad company.
Even if we were of the opinion that the railroad company had
taken less land than the statute required to be taken, or had
taken land for unlawful uses, it would be useless now to ex-
press the opinion and idle to remand this case, which by the
act of the _plfa,intiffs in error has been put in such a position
that our opinion could not be made effective.

These were in substance the views of the court below, and its

Judgment is affirmed.
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BLUTHENTHAL v. JONES.

ERROR TO THE SUPREME COURT OF THE STATE OF FLORIDA.

No. 94, Submitted December 18, 1907.—Decided January 6, 1908.

Courts are not bound to search the records of other courts and give effect
to their judgments, and one who relies upon a former adjudication in
another court must properly present it to the court in which he seeke
to enforce it.

While an adjudication in bankruptey, refusing a discharge, finally deter-
mines for all time and in all courts, as between the parties and their
privies, the facts upon which the refusal is based, it must be proved in
a second proceeding brought by the bankrupt in another district, and
of which the creditor has notice, in order to bar the bankrupt’s discharge
therefrom, if the debt is provable under the statute as amended at the
time of the second proceeding although it may not have been such under
the statute at the time of the first proceeding.

THE facts, which involve the effect of a discharge under the
bankruptey act of 1898 as amended by the act of February 5,
1903, are stated in the opinion.

Mr. Benjamin Z. Phillips and Mr. John M. Slaton for plain-
tiffs in error.

Mr. Solon G. Wailson for defendant in error.

Mg. JusticE Moopy delivered the opinion of the court.

This is a writ of error to the Supreme Court of the State of
Florida. The plaintiffs in error were judgment creditors of
Miles C. Jones, the intestate of the defendant in error. The
creditors sought to enforce the judgment by a levy of exequ-
tion. The question in the case is whether Jones was dis-
charged from the debt by a discharge in bankruptcy granted
to him on November 7, 1903, by the District Court for the
Southern District of Florida, on proceedings which were begun




BLUTHENTHAL ». JONES. 65
208 U. S. Opinion of the Court.

on August 3, 1903. The debt was one provable in the bank-
ruptey proceeding and, it is conceded, would be barred by
the discharge were it not that there had been a prior proceed-
ing in bankruptey in another District Court, which, it is con-
tended, had the effect of exempting the debt from the opera-
tion of the discharge. In the year 1900 Jones filed his petition
in bankruptey in the District Court for the Southern District
of Georgia. Bluthenthal & Bickart, the plaintiffs in error,
objected to the discharge in that proceeding, and it was re-
fused on December 3, 1900. Bluthenthal & Bickart, at the
time of the first proceeding, were creditors of Jones in respect
of what may be assumed, for the purposes of this case, to be
the same indebtedness now in question. The ground of the
refusal does not appear. It may be assumed to have been,
however, one of the two grounds specified in § 14 of the bank-
ruptey act before it was amended by the act of February 5,
1903; that is to say, either that the bankrupt has committed
an offense punishable by imprisonment or, with fraudulent
intent and in contemplation of bankruptey, destroyed, con-
cealed or failed to keep books of accounts. Though Bluthenthal
&.z Bickart were notified of the proceedings on the second peti-
tion in bankruptey and their debt was scheduled, they did
1ot prove their claim or participate in any way in those pro-
ceedings. They now claim that their debt was not affected
by the discharge on account of the adjudication in the previous
proceedings.

Section 1 of the bankruptey act defines a discharge as “the
'release of a bankrupt from all of his debts which are provable
In b_ankruptcy, except such as are excepted by this act.”
Section 14 of the amended act, which was applicable to the
second proceedings, provides that after due hearing the court
shall. discharge the bankrupt, unless he has committed one of
the six acts specified in that section. Section 17 of the amended
act provides that a discharge in bankruptey shall release a

ankrupt from all of his provable debts, with four specified

€xceptions, which do not cover this case. The discharge ap-
VOL. covin—5
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pears to have been regularly granted, and as the debt due to
Bluthenthal & Bickart is not one of the debts which, by the
terms of the statute, are excepted from its operation, on the
face of the statute the bankrupt was discharged from the debt
due to them. There is no reason shown in this record why
the discharge did not have the effect which it purported to
have. Undoubtedly, as in all other judicial proceedings, an
adjudication refusing a discharge in bankruptey, finally de-
termines, for all time and in all courts, as between those parties
or privies to it, the facts upon which the refusal was based.
But courts are not bound to search the records of other courts
and give effect to their judgments. If there has been a con-
clusive adjudication of a subject in some other court, it is the
duty of him who relies upon it to plead it or in some manner
bring it to the attention of the court in which it is sought to
be enforced. Plaintiffs in error failed to do this. When an
application was made by the bankrupt in the District Court
for the Southern District of Florida, the judge of that court
was, by the terms of the statute, bound to grant it, unless upon
investigation it appeared that the bankrupt had committed
one of the six offenses which are specified in § 14 of the bank-
ruptey act as amended. An objecting creditor might have
proved upon that application that the bankrupt had com-
mitted one of the acts which barred his discharge, either by
the production of evidence or by showing that in a previous
bankruptey proceeding it had been conclusively adjudicated,
as between him and the bankrupt, that the bankrupt had com-
mitted one of such offenses. If that adjudication had been
proved it would have taken the place of other evidence an.d
have been final upon the parties to it. But nothing of this
kind took place. Bluthenthal & Bickart intentionally re-
mained away from the court and allowed the discharge to be
granted without objection.

Since the debt due to the plaintiffs in error was & df‘/bt
provable in the proceedings before the District Court of Florida
and was not one of the debts exempted by the statute from
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the operation of the discharge, it was barred by that discharge.
The Supreme Court of the State of Florida so held, and its
judgment must be

Affirmed.

PROSSER ». FINN.

ERROR TO THE SUPREME COURT OF THE STATE OF WASHINGTON.

No. 64. Submitted December 4, 1907.—Decided January 13, 1908.

If an entryman’s entry is good when made and the Land Department,
by error of law, adjudges the land to belong to another, a court of equity
will convert the latter into a trustee for the former and compel him to
convey the legal title.

Continued occupation of public land by one not entitled to enter after the
disability has been removed is not equivalent to a new entry. The entry-
man’s rights are determined by the validity of the original entry when
made.

An erroneous interpretation of a statute by the Commissioner of the De-
partment to which it applies, does not confer any legal rights on one
acting in conformity with such interpretation, in opposition to the ex-
press terms of the statute.

Congress having said without qualification, by § 452, Rev. Stat., that
employés in the General Land Office shall not, while in the service of
that office, purchase, or become interested directly or indirectly in the
purchase of, public lands, this prohibition applies to special agents of
that office and renders an entry made by a special agent under the Timber
Culture Act void, leaving the land open to entry, notwithstanding that
such agent made the same in good faith when there was a ruling of the
Comrn.lssmner that § 452 did not apply to special agents, and that he
complied with the requirements of the act and continued in occupation
after he had ceased to be a special agent.

41 Washington, 604, affirmed.

< Finw, the defendant in error, holds a patent from the United
States for certain lands in Yakima County, State of Wash-
ington, for which Prosser, the plaintiff in error, had previously

made an entry under what is known as the timber-culture
statutes,
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Asserting that in virtue of such entry he was entitled, under
the acts of Congress, to a patent from the United States, Prosser
brought the present suit against Finn in one of the courts of
Washington, the relief asked being a decree declaring his right
to the lands and requiring the defendant to convey the legal
title to him. '

The court of original jurisdiction sustained a demurrer to
the complaint, and dismissed the suit; and that decree was
affirmed by the Supreme Court of Washington.

The plaintiff in error contends, as he did in the state courts,
that the decision that he was not entitled under the statutes
of the United States to a patent denied to him a right given
by those statutes. The defendant contends that in view of
his official relations to the General Land Office at the time of
his entry Prosser could not legally acquire an interest in these
lands.

The case made by the complaint is substantially as follows:

On the eighteenth day of October, 1882, Prosser made a
timber-culture entry at the proper local land office for the
lands in question, and thereafter duly planted trees and by
cultivation in good faith improved the lands at great labor
and expense. His entry complied in all respects with the
statutes. - 17 Stat. 605, c. 277; 18 Stat. 21, c. 55.

More than five years after that entry, on August 30, 1888,
one Grandy filed an affidavit of contest on the ground of non-
compliance with the statute. But the contestant failed to
prosecute his claim, and at the hearing that contest was dis-
missed.

Subsequently, October 28, 1889, one Walker filed against
Prosser’s entry an affidavit of contest. In that affidavit
various grounds of contest were specified, each of which alleged
non-compliance with the provisions of the statute in respect
of the planting of trees. The affidavit was afterwards amended
December 1, 1889, so as to embrace the charge that Prosser,
at the time of his entry, was an acting United States Timber
Inspector, and that as such inspector he was prohibited by
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law from making said entry; also, that the land was then settled
upon and cultivated as required by law. The relief sought by
the contestant Walker was the cancellation of Prosser’s entry
and its forfeiture to the United States.

The local land office sustained Walker’s contest and gave a
decision against Prosser’s entry, based upon his incompetency
as inspector to make it. In the opinion of the Register it was
said: “It appears from the testimony adduced at the hearing
that Mr. Prosser was appointed special agent of the General
Land Office, July 26, 1880, and was performing the duties as
such agent at the time of initiating the entry. He was charged
with the duty of caring for and protecting the interests of the
Government in the disposal of its public lands. His duties
afforded an opportunity of gaining information of the public
domain not extended to the ordinary settler. As a result of
this superior advantage he selected a very desirable tract
bordering upon the Yakima River at a point where there are
falls well adapted to the production of power for running
machinery, ete., which rendered the land more valuable than
ordinary agricultural tracts. Bad faith cannot in any wise be
imputed to the entryman, for it appears that he has expended
considerable time and money attempting to grow timber on
the land, but with meager results. It is situated in a dry, arid
seetion of country, where little or no vegetation will grow
without irrigation. The repeated efforts to grow trees.evince
good faith in an honest endeavor to faithfully comply with
the law.” Referring, however, to a letter addressed by the
Commissioner to the local land officers, under date of July 22,
1882, and which directed that Prosser be allowed to make
payment for the lands entered by him—in which letter the
Complissioner held that a special agent did not come within
the inhibition contained in § 452, Rev. Stat.—the Register
_(the Receiver concurring), said: “We are inclined to the opin-
1on that the Commissioner erred in stating that a special agent
does not come within the prohibition of the statute prohibiting
employés of the Land Department from entering lands within
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the public domain. Of all the officers and employés connected
with the General Land Office, special agents, from their peculiar
duties, have the best opportunities for gaining information
of lands, and we consider it a wise policy to exclude such
officers from the privilege of entering lands. A great hardship
has been done the contestee in this case, because we have no
doubt he was led to make this entry upon the authority of the
letter before referred to; but holding to the doetrine that special
agents come within the inhibition of § 452, Rev. Stat., we are
unable to afford him the relief we would desire to give. We
therefore hold that said timber-culture entry was void in its
inception and recommend its cancellation.”

The section of the Revised Statutes just referred to is in
these words: “The officers, clerks, and employés in the General
Land Office are prohibited from directly or indirectly purchas-
ing or becoming interested in the purchase of any of the public
land; and any person who violates this section shall forthwith
be removed from his office.”

On appeal to the Commissioner of the General Land Office
that decision was affirmed March 30, 1892, upon the ground
that the statute made it illegal for Prosser to make his entry,
he being, at the time, a special agent of the General Land Office.
Upon appeal to the Department of the Interior, its First As-
sistant Secretary, on July 7, 1893, reversed the decision of the
Commissioner and dismissed the contest of Walker, upon the
authority of Grandy v. Bedell, 2 1.. D. 314.

At a later day, April 16, 1894, upon Walker’s petition for &
rehearing of the case by the Interior Department, Secretary
Smith reversed the decision made by the First Assistant
Secretary and affirmed the decision of the Commissioner and
local land office.

The complaint alleged that the decision of Secretary Smith
was erroneous in law; that resting on the construetion of the
statute by the Interior Department at the time of his enfry
and upon the special advice of the Commissioner of the Land
Office, he made his filing in good faith, diligently, and at great
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expense and labor planted trees on and cultivated said lands,
and intended in all respects to comply with the statute; that
long prior to the initiation of said contests he ceased to be a
special agent of the General Land Office or to have any con-
nection whatever with the Land Department, all of which
was well known to contestant; that, in pursuance of the er-
roneous decisions of the Interior Department, Walker was per-
mitted to enter the lands, he having at the time full knowledge
of plaintiff’s entries and rights; that, subsequently, a patent
was issued to Finn, the present defendant in error.

Mr. James H. Hayden, Mr. Robert C. Hayden and Mr. James
B. Reavis for plaintiff in error:

The plaintiff’s entry upon the land in dispute was valid
in its ineeption. Special timber agents or inspectors are not
officers, clerks, or employés in the General Land Office within
the meaning of § 452, Rev. Stat., and are not thereby pro-
hibited from entering public land. As interpreted and ad-
ministered by the Land Department when the plaintiff’s entry
was made, the prohibition contained in § 452 did not extend
to special timber agents. This cause must be determined in
conformity with the contemporaneous interpretation of the
%aw by the Land Department. If the prohibition contained
i §452 had extended to special timber agents, it would not
h'ave rendered the plaintiff’s entry void or liable to cancella-
tion, but merely rendered plaintiff liable to removal from his
office. Grandy v. Bedell, 2 L. D. 314; Lock Lode Claim, 6
L. D. 105; Winans v. Beidler, 15 L. D. 266; James v. Germania
Iron Co., 107 Fed. Rep. 597; United States v. Alabama &e. R. R.
Co., 142 U. 8. 615, 621; Leffingwell’s Case, 30 L. D. 139.

If the plaintiff had been disqualified by law from entering
public land when he made his entry upon the land in dispute,
ﬂ‘le entry would have been validated by the removal of his
disability, which occurred four years before the date of the
contest wherein his entry was canceled. The removal of his
disability, coupled with the fact that he made his entry in
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good faith and in conformity with a decision of the Land
Department, and for a period of seven years subsequent to
his entry and prior to the contest,had done and performed
all things requisite for the acquisition of the land under the
land laws of the United States, would have been sufficient to
cure the defect in his entry if it had been defective originally.
Mann v. Huk, 3 L. D. 452; Case of Krogstad, 4 L. D. 564; Case
of Jacob A. Edens, 7 L. D. 229; Phillip v. Sero, 14 L. D. 568;
Case of Bright, 6 L. D. 602; St. Paul &c. R. R. Co. v. Forseth,
3 L. D. 446; Case of Baird, 2 L. D, 817.

The defendant entered upon the land in dispute with full
notice of all proceedings had with respect to the entry made
and work done by the plaintiff, and therefore the defendant,
having obtained legal title to same by patent from the United
States in consequence of errors of law committed by the
Land Department in canceling plaintiff’s entry, should be
decreed to hold the title for the benefit of the plaintiff.

Mr. B. 8. Grosscup for defendant in error.

Mr. JusTicE HARLAN, after making the foregoing statement,
delivered the opinion of the court.

This case depends upon the construction to be given to § 452,
Rev. Stat. If Prosser’s original entry was forbidden by the
above statute, then nothing stood in the way of that entry
being canceled by order of the Secretary of the Interior in a
proceeding that directly involved its validity. On the other
hand, if he acquired any right by virtue of his entry, the judg-
ment to the contrary by the Land Department was an error
of law which could be corrected by a decree declaring that .the
title was held in trust for him by the defendant. The principle
is well settled that “where one party has aequired the legal
title to property to which another has the better right, a court
of equity will convert him into a trustee of the true owner and
compel him to convey the legal title.” Stark v. Starrs, 6 Wall
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402, 419; Silver v. Ladd, 7 Wall. 219; Cornelius v. Kessels, 128
U. S. 456, 461; Bernier v. Bernier, 147 U. 8. 242; In re Emblem,
161 U. 8. 52.

The difficulty in the way of any relief being granted to the
plaintiff arises from the statute prohibiting any officer, clerk
or employé in the General Land Office, directly or indirectly,
from purchasing or becoming interested in the purchase of any
of the public land. That a special agent of the General Land
Office is an employé in that office is, we think, too clear to
admit of serious doubt. Referring to the timber-culture stat-
ute, Secretary Smith well said: “When the object of the act
is considered, it will be seen that it applied with special force
to such parties as the defendant in the cause at issue. As a
special agent of the Commissioner of the General Land Office,
he was in a position peculiarly adapted to secure such knowl-
edge, the use of which it was the intention of the act to prevent.
It follows from what has herein been set out that the decision
of this Department of date July 7, 1893, was in error, and the
same is hereby set aside, and the decision of your office is
affirmed.”

It is not clear from any document or decision to which our
atter}tion has been called, what is the scope of the duties of a
special agent of the Land Office, but the existence of that office
or position has long been recognized. Suffice it to say that
they have official connection with the General Land Office and
arfa }mder its supervision and control with respect to the ad-
ministration of the public lands. Wells v. Nickles, 104 U. S.
444; 5.C., 1 L. D. 608, 620, 696; Instructions to Special Timber
Agents, 2 1. D, 814, 819, 820, 821, 822, 827, 828, 832; Circular
of Instructions, 12 L. D. 499, They are in every substantial
sense employés in the General Land Office. They are none
the less so, even if it be true, as suggested by the learned
counsel for the plaintiff, that they have nothing to do with the
S‘f“"ey and sale of the public lands or with the investigation
anpriléglslons for. patents or vs{ith hearings before registers

ers. Being employés in the General Land Office, it
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is not for the court, in defiance of the explicit words of the
statute, to exempt them from its prohibition. Congress has
said, without qualification, that employés in the General Land
Office shall not, while in the service of that office, purchase or
become interested in the purchase, directly or indirectly, of
public lands. The provision in question had its origin in the
acts of April 25, 1812, c. 68, 2 Stat. 716, and of July 4, 1836,
c. 352, 5 Stat. 107. The first of those acts established a Gen-
eral Land Office, while the last one reorganized that office.
Each of those acts made provision for the appointment of
certain officers, and each limited the prohibition against the
purchasing or becoming interested in the purchasing of public
lands to the officers or employés named in them, respectively.
But the prohibition in the existing statute is not restricted
to any particular officers or particular employés of the Land
Office, but embraces “employés in the General Land Office,”
without excepting any of them.

In the eye of the law his case is not advanced by the fact
that he acted in conformity with the opinion of the Commis-
sioner of the General Land Office, who stated, in a letter, tha
§ 452, Rev. Stat., did not apply to special agents. That view,
so far from being approved, was reversed, upon formal hear-
ing, by the Secretary of the Interior. Besides, an erroneous
interpretation of the statute by the Commissioner would ant
change the statute or confer any legal right upon Prosserl in
opposition to the express prohibition against his purchasiflg
or becoming interested in the purchasing of public lands while
he was an employé in the General Land Office. The law, a3
we now recognize it to be, was the law when the plaintiff en-
tered the lands in question, and, being at the time an em-
ployé in the Land Office, he could not acquire an interest It
the lands that would prevent the Government, by its proper
officer or department, from canceling his entry and treating
the lands as public lands which could be patented to others.
It may be well to add that the plaintiff’s continuing in posses
sion after he ceased to be special agent was not equivalent
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toa new entry. His rights must be determined by the validity
of the original entry at the time it was made.

These views dispose of the case adversely to the plaintiff,
and require an affirmance of the judgment without reference
to other questions discussed by counsel.

Affirmed.

BLACKLOCK, EXECUTOR OF RINALDO P. SMITH w.
UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.
No. 65. Argued December 10, 1907.—Decided January 13, 1908,

A mere recital in an act, whether of fact or of law, is not conclusive unless
it be clear that the legislature intended that it be accepted as a fact in
the case. Kinkead v. United States, 150 U. S. 433.

The Court of Claims was not precluded by the recitals in the act of May,
1902, 32 Stat. 207, 243, referring this case to it, from examining into the
facts and determining whether the claimant’s lien referred to in the act
as a prior lien was or was not a prior lien and basing its decision upon
the actual facts found.

Section 106 of the act of July 20, 1868, 15 Stat. 125, 167, providing for
an action in equity by the collector of internal revenue to enforce a lien
of t}}e‘ United States for unpaid revenue taxes, did not supersede the
provisions of the act of July 13, 1866, 14 Stat. 107, giving the remedy
of d%straint so that such lien could only be enforced by suit in equity,
‘but 1t gave another and cumulative remedy in cases where, as expressed
in the act, the collector deemed it expedient. Mansfield v. Ezcelsior
Reﬁning Co., 135 U. S. 326.

In this case, held, that the lien of the Government for unpaid revenue taxes
on land. of the delinquent was prior to that of the mortgagee bringing
this action, and that the sale of the land by distraint proceedings, and
not by foreclosure suit in equity, was in conformity with the act of July 13,
186.6, then in force, and vested the title in the purchasers at the sale and
their grantees, subject to the right of redemption given by the statute

to the owners of the land and of holders of liens thereon.
41C. CL 89, affirmed,

Tws appeal brings up for review a judgment of the Court
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of Claims dismissing a petition filed in that eourt against the
United States.

So far as it is necessary to state the facts, the case is sub-
stantially as follows:

Smith, Ellett & Co., a firm composed of Rinaldo P. Smith
and Francis M. Ellett, were engaged in business as leather
and commission merchants in Baltimore from some time in
1867 or 1868 to January 1, 1870.

On the twenty-sixth of October, 1869, George J. Stephens,
a distiller and tanner in Virginia, was indebted to Smith, Ellett
& Co., in the sum of $7,000, already due, and in the further sum
of $2,000 to become due in the course of future dealings. On the
same day a certain deed was executed between Stephens of the
first part, Beazley, trustee, of the second part, and Smith and
Ellett, doing business as Smith, Ellett & Co., of the third part.
It recited that Stephens was indebted to Smith, Ellett & Co. in
the sum of $4,000, evidenced by the bond or demand note of
Stephens dated October 26, 1869, and that Smith, Ellett & Co.
had accepted, for the accommodation of Stephens, a draft for
$3,000, and had agreed to accept a further accommodation
draft for $2,000. In order that said acceptances in addition
to the note for $4,000 might be secured, Stephens, by deed
dated October 26, 1869, conveyed to Beazley a tract of land
containing about 400 acres, more or less, in Greene County,
Virginia, upon which Stephens then resided, with the mansif)n
house and all buildings thereon, including a tannery and dis-
tillery, and all things appurtenant thereto “in trust to secure
the said bond of four thousand dollars and all the acceptances
already made and given as aforesaid, now current and to bec'ome
payable, and all acceptances to be hereafter made and given
as aforesaid, and all of which may be made and given for re-
newal of former ones, or to replace the money paid by the' party
of the first part in taking up former ones as aforesaid, or in any
other manner as stated in the premises, so as the same shall
not exceed the sum of five thousand dollars.”

The property conveyed was worth more than $3,000. The
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deed was duly acknowledged and recorded on the thirtieth day
of October, 1869.

When that deed of trust was executed and recorded there
was due from Stephens to the United States Government in-
ternal revenue taxes, which had accrued from July, 1867, to
October 26, 1869, amounting to $4,000.

On the twenty-fifth of January, 1870, Smith and Ellett exe-
cuted the following instrument of writing: “Baltimore, Janu-
ary 25, 70. We hereby give our consent to the use of the distill-
ery premises of Geo. J. Stephens, situated on the Harrisonburg
turnpike, about four miles from Stannardsville, and which prem-
ises contain about three acres of land, more or less, immediately
surrounding the distillery building, and which building is con-
tained thereon or comprised therein by said Geo. J. Stephens,
subject to the provisions of the internal rev. law, and that the
lien of the United States for taxes and penalties hereafter in-
curred shall have priority to the extent of the above-mentioned
premises of a certain deed of trust executed by said Geo. J.
Stephens for our benefit, and whereof Wyatt S. Beazley is
trustee, and that in case of the forfeiture of the said distillery
premises, or any part thereof, the title of the same shall vest
in the United States, discharged from said deed of trust.”

In order to satisfy the above taxes, and the penalties au-
thorized by law, the Collector of Internal Revenue for Virginia,
by his deputy, Lawson, during December, 1870, distrained the
distillery building and about three acres (of the 400-acre tract)
upon which the distillery stood, and advertised the property
for sale. Prior to any sale the distillery buildings and contents,
including a quantity of whiskey, were destroyed by fire. The
; col@ector thereupon, before the day of sale, extended his dis-
Fralnt 80 as to include the balance of Stephens’ land, amounting
m all to about 525 acres, which included the land embraced
by th.e trust deed to Smith, Ellett & Co., and advertised all
of said land for sale. Pursuant to the advertisement, the
deputy collector, on January 12, 1871, offered the whole of
Stephens’ land for sale at public auction. Smith, being present
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as a member of Smith, Ellett & Co., gave formal notice of the
above deed of trust, asserting a prior lien under it to that of
the Government and protesting against the sale of the land
except subject to that lien. The deputy collector proceeded
with the sale and the property was bid in for the Government
for $4,239.50, that being the amount of delinquent taxes,
penalties for non-payment thereof, and costs of distraint and
sale. One year thereafter, January 12, 1872, that officer
executed a deed to the United States, which was duly acknowk-
edged and recorded on November 25, 1873.

Under the authority conferred upon the Commissioner of In-
ternal Revenue by § 3208 of the Revised Statutes, as amended
by the act of March 1, 1879, and with the approval of the
Secretary of the Treasury, the lands so purchased were sold, at
public auction, by order of the Commissioner on the twelfth day
of June, 1888, and Miss Stephens became the purchaser at the
price of $500. She died after the sale, and on October 6, 1888,
the United States, by the Commissioner of Internal Revenue,
executed a quitclaim deed to the devisees of the purchaser,
conveying to them “all right, title and interest of the Uni-
ted States at the time of said last named sale in the premises
aforesaid, and free from any claim on the part of the United
States.”

By an act of Congress of May 27, 1902, 32 Stat. 207, 243,
c. 887, it was provided: “That jurisdiction is hereby conferred
on the Court of Claims to hear and determine the claim of
Rinaldo P. Smith, of Baltimore, Maryland, against the Govern-
ment of the United States on the account of the sale, purchase,
or occupation by the Government, through its internal revenue
officers or others, of certain real estate of one George J. Stepl{ens
in Greene County, Virginia, upon which the late firm of Smith,
Ellett & Company, now represented by Rinaldo P. Smith, had
a prior lien, and the right of the Government to pleaC! the
statute of limitations in bar of said claim is hereby waived:
Provided, That said claimant file his petition within siX.ty days
from the passage of this act in said Court of Claims, either at
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law or in equity as he may deem the rights of his case shall
require; and the Government shall, upon notice served accord-
ing to the rules and practice of said court, appear and defend
against said suit, and the same shall proceed to final hearing
and judgment, with the right of appeal to the Supreme Court
of the United States by either party, as provided by law.”

The present action was brought in 1904 by the executor
of Smith under the authority of that act.

The petition sets forth certain facts connected with the claim,
and, among other things, it alleged the following: “9. The pe-
titioner is advised and believes, and so charges, that the pro-
ceeding and sale above recited, whereby the United States
acquired the title to said land and defeated the lien of said firm
was in open violation of § 3207 of the Revised Statutes, which
was then in full force and should have governed the proceeding
of the United States in the premises; and that the officers of
the United States having abundant notice of the prior lien of
the said Smith, Ellett & Company, should have commenced
a proceeding in the United States District Court for said dis-
triet in conformity with the provisions of the statute above
cited, to which proceeding the said Smith, Ellett & Company
should have been made parties, and whereby their prior lien
should have been audited, adjusted and paid out of the pro-
ceeds of such sale in preference to the claim of the United States,
& provided by such statute; and that, by adopting the sum-
tary proceeding which was resorted to in the sale of said land,
being the same authorized by §§ 3197 and 3198, Rev. Stat.,
In cases where no prior liens exist, the United States practically
proclaimed to the whole world, just as its agent who made
the sale actually did, that there was no valid prior lien on said

| land and that a clear title was passed by the sale. 10. That

‘Fhe United States accepted the conveyance so made and held
the property by virtue thereof for many years, collecting the
els and profits, and that the first notice this petitioner had
(lJf 1ts relinquishment of its holdings was through an official
etter from Acting Commissioner of Internal Revenue Wilson,




OCTOBER TERM, 1907.

Statement of the Case. 208 U. 8.

bearing date January 7, 1895, in which it was stated that by a
conveyance made in October, 1888, the United States had di-
vested itself of its title to said land. 11. That, after the sale
and conveyance aforesaid, the said Smith did, as the represen-
tative of his said firm, make every effort to collect the said debt
from the said George J. Stephens in said Greene County, and
to that end, at considerable expense, retained counsel learned
in the law; but he was advised that the United States, by its
summary proceeding, had taken over the title to the mortgaged
land and defeated his lien thereon, and the said Stephens,
having no other property against which he could proceed, his
only recourse lay, first, in redeeming the property within one
year under the provision of § 3202, Rev. Stat., by paying to
the deputy collector the full amount of $4,229.50 claimed to be
due from said Stephens to the United States, or, second, in a
demand of indemnity from the United States; but the said
firm, being wholly unable pecuniarily to advance that large
sum of money and having serious doubts whether the mor.t-
gaged property was at that time fairly worth that amount In
addition to their mortgage lien, and they were, therefore, unab!e
to redeem said property, and neither the said firms nor t.hls
petitioner has ever directly or indirectly received any portion
of said debt so due from the said Stephens as aforesaid, but the
same is still due and unpaid in the full amount above stat;e(‘i-
12. That at the time of said sale and conveyance to th'e 9 3
ted States, the land of said Stephens, to which the said lien
of the said Smith, Ellett & Company attached, was amply
worth the amount of their said lien and would have brought
that amount and more at any fair and regular sale thereof
at auction or otherwise. 13. That on the first day of ‘January,
A. D. 1875, the partnership existing between the said Rl.m:ﬂdo P.
Smith and the said Francis M. Ellett and a certain lehan.l A
Larrabee, who had in the meantime become a partner, _‘31’1P>1r"3di
by limitation in the articles of copartnership and was dISSOlVGlf
by mutual consent, and thereupon all the partnership assefs'(;
the old firm, including the debt due from Stephens, as aforesait,
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passed to this petitioner by authority of the firm as settling
partner, with the exclusive right to collect the same and sign
valid acquittance therefor; and although this petitioner has
repeatedly made demand upon the proper officers of the
Treasury Department for payment of his said claim, the same
has never been paid, or any part thereof, but, on the contrary,
allowance and payment thereof has been refused.”

The relief sought was a judgment against the United States
for $8,666.44 with interest thereon from January 12, 1871.

The Government answered, denying all the allegations of
the petition and asking for judgment dismissing the suit.

Mr. Francis M. Cox and Mr. John M. Thurston, with whom
Mr. Charles C. Lancaster was on the brief, for appellant:

The Federal Government, since the passage of the act of
July 20, 1868, c. 186, § 106, cannot enforce a lien for inter-
nal revenue taxes against real estate (however clear may be
its priority) in derogation of a duly recorded mortgage lien,
through the summary process of distraint; and sale by such
summary process can only convey the then existing interest
of the delinquent taxpayer in the real estate so sold. Mans-
field v. Excelsior Refining Co., 135 U. S. 326; Supervisors v.
United States, 4 Wall. 435; Galena v. Amy, 5 Wall. 705.

The Court of Claims was in error in holding that this case is

governed by the case of Alkan v. Bean, 8 Bissell, 89. That case
18 clearly distinguishable.
' The Government never acquired any lien at all on the land
i controversy, but only on the distillery premises; and, even
ifit had acquired such lien, it lost its priority to that of appellant
through its long-continued negligence in not collecting its
.taxes monthly in conformity to its own mandatory laws, and
In not enforcing its rights under the warehousing and official
bonds of the distiller.

A reference to the jurisdictional act apparently shows that
Congress had considered the several points set forth in this

branch of the argument, and had itself determined the priority
VOL. covIII—6
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of appellant’s lien, for it is therein distinetly stated that Smith,
Ellett & Co., “had a prior lien” on the land in controversy.
It appears, therefore, that the question of the priority of ap-
pellant’s lien was not submitted to the Court of Claims, since
it was clearly within the power of Congress to determine that
question for itself.

The Lawson deed would not have been a valid conveyance
of the property before the passage of the act of July 20, 1868,
directing a proceeding in equity, because of its failure to set
forth in its recitals the essential fact of a demand of the tax
prior to October 26, 1869, when appellant’s lien attached; and
this fatal omission cannot be cured by any presumption that the
officer discharged his duty.

Mr. Charles F. Kincheloe, Special Attorney, with whom
Mr. Assistant Attorney General Van Orsdel was on the brief,
for appellee.

Mz. JusTice HARLAN, after making the foregoing statement,
delivered the opinion of the court.

We have seen that before the execution of the deed of trust,
under which the plaintiff claims, taxes to the amount of $4,000
had accrued to the United States against the distiller Stephens,
which he neglected, upon demand, to pay. What were the
rights of the United States after such demand and failure to
pay? This question depends upon the scope and effect of cer-
tain statutory provisions, as follows:

1. That part of §§28 and 30 of the act of June 30, 18?4,
13 Stat. 232 234, as amended by the ninth section of the in-
ternal revenue act of July 13, 1866, 14 Stat. 98, 107, 108, c. 184,
which declares that “if any person, bank, association, company,
or corporation liable to pay any tax shall neglect or rf%fuse to
pay the same after demand, the amount shall be a lien in fa‘.’Oﬁ’
of the United States from the time it was due unti} paid, _W"t
interest, penalties, and costs that may accrue In addition
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thereto, upon all property and rights to property belonging
to such person, bank, association, company, or corporation;
and the collector, after demand, may levy, or by warrant may
authorize a deputy collector to levy, upon all property and
rights to property belonging to such person, bank, association,
company, or corporation, or on which the said lien exists, for
the payment of the sum due as aforesaid, with interest and
penalty for non-payment, and also of such further sum as
shall be sufficient for the fees, costs and expenses of such
levy . . . (p.108). That in any case where goods, chattels,
or effects sufficient to satisfy the taxes imposed by law upon
any person liable to pay the same shall not be found by the
collector or deputy collector whose duty it may be to collect
the same, he is hereby authorized to collect the same by seizure
and sale of real estate,” ete.

2. That part of §32, p. 157, of the same act, which pro-
vides: “That there shall be levied, collected, and paid on all
distilled spirits upon which no tax has been paid according
to law, a tax of two dollars on each and every proof gallon
[reduced to 50 cents by act of July 20th, 1868, ch. 186], to be
paid by the distiller, owner, or any person having possession
thereof ; and the tax shall be a lien on the spirits distilled, on
the distillery used for distilling the same, with the stills, vessels,
'ﬁxtures, and tools therein, and on the interest of said distiller
in the lot or tract of land whereon the said distillery is situated,
from the time said spirts are distilled, until the said tax shall
be paid.”

3. That part of § 106 of the act of July 20, 1868, c. 186, 15
Stat. 125, 167, which provides that “In any case where there
bas been a refusal or neglect to pay any tax imposed by the
internal revenue laws, and where it is lawful and has become
necesse.xry to seize and sell real estate to satisfy the tax, the
COII.lmlssm‘ner of Internal Revenue may, if he deems it ex-
Eé?;iclept, direct that a bill in chancery be filed in a District or
i uit Court of the United States, to enforce the lien of the

tted States for tax upon any real estate, or to subject any
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real estate owned by the delinquent, or in which he has any
right, title, or interest, to the payment of such tax. And all
persons having liens upon the real estate sought to be sub-
jected to the payment of any tax as aforesaid, or claiming any
ownership or interest therein, shall be made parties to such
proceedings, and shall be brought into court as provided in
other suits in chancery in said courts. And the said courts
shall have, and are hereby given, jurisdiction in all such cases,
and shall at the term next after such time as the parties shall
be duly notified of the proceedings, unless otherwise ordered
by the court, proceed to adjudicate all matters involved therein,
and to pass upon and finally determine the merits of all claims
to and liens upon the real estate in question, and shall, in all
cases where a claim or interest of the United States therein
shall be established, decree a sale, by the proper officer of the
court, of such real estate, and a distribution of the proceeds of
such sale according to the findings of the court in respect to the
interests of the parties and of the United States.” This section
is substantially preserved in § 3207 of the Revised Statutes,
except that the latter omits the words “if he deems it expe-
dient,” found in the above section of the act of 1868.

Before considering these statutory provisions it is proper
to refer to one point. The plaintiff insists that in view of the
words of the act under which this suit was brought, it must
be taken that the lien created by the trust deed of October 26,
1869 was prior to any then existing in behalf of the Govern-
ment. This contention rests entirely on the statement in that
act that the late firm of Smith, Ellett & Co., represented by
Smith, “had a prior lien.” But, plainly, from the context
and the admitted facts, that was merely by way of recital and
as showing what that firm or Smith claimed. It could not haVC
been intended as an admission by Congress that no lien existed
in favor of the United States at the time that deed of trust was
executed. The findings expressly state that when the deed
was executed taxes had accrued against the distiller in favor
of the United States from July, 1867, to August, 1869, amount-
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ing to $4,000, and that a demand was made for their payment
prior to the execution of the deed of trust under which the
plaintiff claims. By the statute of 1866 it is provided that if
any delinquent, liable to taxes, shall neglect or refuse to pay
them after demand, there shall be a lien in favor of the Uni-
ted States from the time it was due “upon all property and
rights to property " belonging to the delinquent. In Kinkead v.
United States, 150 U. S. 483, 497, the court said it was well
settled “that a mere recital in an act, whether of fact or of
law, is not conclusive unless it be clear that the legislature in-
tended that the recital should be aceepted as a fact in the case.”
No such intention is to be imputed in this case to Congress.
On the contrary, it is manifest that Congress intended that
the claim of the parties was to be judicially investigated and
determined according to all the facts as disclosed by the evi-
dence adduced. We are clear that whatever the legal effect of
the fact, it must be taken that the lien of the United States
for its unpaid taxes attached before the trust deed was executed
and recorded. That the Government acquired a lien on the
property in question after the failure of the distiller to pay,
upon demand, the taxes due to the United States, is too mani-
fest, under the words of the statute, to admit of doubt. And
this lien, we have seen, attached before the execution of the
deed of trust of October 26, 1869.
: Itis to be observed that the statute gave to the Government,
in order to secure its taxes, not only a sweeping lien “upon all
property or rights to property” belonging to the delinquent,
but a specific or special lien on spirits for the gallon taxes.
It was, therefore, said by Solicitor General Phillips, 16 Opp. A. G.
634, 636: “It may be true that because of the greater definite-
fiess Of the special provision for a lien for the tax upon spirits
g)frtz :;Z r.arely occasion for ca?ling in the provision for a lien
‘laxes In general, but there is nothing to forbid that general
p°1}fy to apply in all cases where there is nothing in the special
poliey to contradiet.”

The plaintiff contends that the act of 1868 superseded the
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provisions of the previous law giving the remedy of distraint
and that after the passage of that act the United States could
only proceed in case of conflicting liens, by a regular suit in
equity in a Federal court. On the part of the Government it is
contended that the remedy given by that act is not exclusive,
but can be used by the United States whenever it sees proper
to pursue that remedy rather than the remedy of distraint.

We are of opinion that the Government correctly interprets
the act of 1868. If Congress had intended to prescribe a formal
suit in equity as the only mode by which the Government
could sell real estate upon which it had a lien for internal
revenue taxes, and upon which private parties also had liens
by mortgage or deed of trust, it would have done so in clear
words, particularly as Congress knew at the time of the then
existing remedy by distraint. The words used do not show
that Congress intended a suit in equity as exclusive of all other
methods in such cases. It seems to have taken care not to
so prescribe. The two remedies could well coexist. The act
of 1868 declared that the Commissioner of Internal Revenue
may, “if he deems it expedient,” proceed by bill in chancery,
without using any words implying a purpose to withdraw from
the Government the right then existing to resort to distraint
and sale. Congress, we assume, doubtless thought that cases
might arise in which it would be desirable that all questions
of title to property to be sold for taxes should be cleared up
before a sale took place. Hence the provision which authorized,
but did not require, a suit in equity, and which left untouched
the right of the Government to proceed by distraint. We mu§t
not be understood as saying that if the words “if he deems 1t
expedient” had not been in the statute, that the result wO}ﬂd
have been different. But those words are significant as tending
to remove all doubt as to the correct interpretation of the stat-
ute and make it evident that Congress did not intend to takve
away the remedy by distraint and make the remedy by suif
exclusive, but only to give another and cumulative remedy
for the enforcement of liens and taxes.
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This was the view taken of the statute by the Cireuit Court
of the United States for the Eastern District of Wisconsin
in Alkan v. Bean, 8 Biss. 83, 89. Judge Dyer, delivering the
judgment of the court in that case, held that the remedy given
by the act of 1868, Rev. Stat. § 3207, and that given by dis-
traint were concurrent, neither remedy being exclusive.

It is said that these views are inconsistent with the judg-
ment of this court in Mansfield v. Exzcelsior Refining Co., 135
U. 8. 326. We do not think so. In that case the principal
question was, what title passed by a collector’s sale for de-
linquent taxes due from a distiller who held at the time of
sale only a leasehold interest in the property seized? It was
held that the collector could only sell by distraint the interest
of the distiller, and that his deed to the purchaser should be
regarded as conveying only such interest as the collector was
entitled to sell—the court, in that case, recognizing the right
of the Government to enforce by distraint whatever lien it
had for unpaid taxes, subject to the rights of other lienholders.
It said (p. 339): “But in what mode may the Government
en.force its prior lien? In order to collect the taxes due from
Hinds, the distiller, it might have instituted a suit in equity,
Po which not only the distiller, who had simply a leasehold
mterest, but all persons having liens upon, or claiming any
%nterest in, the premises could be made parties; in which suit,
1t Would. have been the duty of the court to determine finally
the merits of all claims to and liens upon the property, and
to Ordfar a sale distributing the proceeds among the parties
according fuo their respective interests. Of course, the United
i:ittes b(;lVlng, by stipulation, priority of lien, would have been
T};e E())?{Ii out of the proceeds. But no such course was pursued.
be:. meifls of the Government preferred to fidopt the sum-
tionyaq i)ro(\)r(iidoflst?b .by the collector upon notice and puphca—
distiller b bzenotrhlél § 3197. flzhmafy be conced'ed that if the
W : _owner of the fee, a sale in that mode
e passed his interest subject to the rights of any

" Incumbrancer, and subject to the right of any subsequent




OCTOBER TERM, 1907.
Opinion of the Court. 208 U. 8.

incumbrancer to redeem the premises. But the delinquent
distiller had no interest except a leasehold interest, and that
expired, as we have seen, on May 1, 1877. We are of opinion
that the collector’s sale in the summary mode prescribed in
§ 3197 passed, and under the statute could have passed, noth-
ing more than the interest of the delinquent distiller. When
the collector distrains and sells personal property for taxes,
his certificate, by the express words of the statute (§3194),
transfers to the purchaser the right, title and interest of the
delinquent in the property sold. When he sells real estate for
taxes, the statute, in terms equally explicit (§ 3199), declares
that his certificate of purchase shall be considered and operate
as a conveyance of the right, title and interest the party de-
linquent had in the real estate so sold. Now, if Congress in-
tended to invest the collector with authority to sell, by the
summary process of notice and publication, the interest of
any other person than the delinquent distiller, the statute
would have described a certificate that would pass the interest
of such person in the property sold. The provision that the
certificate of purchase shall pass the interest of the delinquent
in the property sold by the collector excludes, by necessary
implication, the interest of any other person. This is made
clear by the fact that the statute, in the case of a sale b}f tlfe
collector, requires notice to ‘the person whose estate 10 18
proposed to sell’ (§ 3197), which person is, of course, the one
who is delinquent in the matter of taxes. Any other construc-
tion would impute to Congress the purpose, in order that the
taxes against the delinquent distiller, having only % Jeasehold
interest, might be collected, to seize and sell the 1nte_rest of
the owner of the fee, and to destroy the lien of an incur-
brancer, without giving either an opportunity to be heard.

While the Mansfield case recognized the right of the .G(ivern-
ment to proceed by a regular suit in equity, it also dlStlHCt}IIy
recognized its right to proceed, by distraint, and to §911 tqi‘
interest of the delinquent taxpayer, whatever such mterge'
was, saving, of course, the rights of incumbrancers. In
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present case the distiller was the owner of the fee when the
lien of the Government for taxes accrued—a fact which dis-
tinguishes this from the Mansfield case. When that lien ac-
crued there was on the property no incumbrance whatever.
The incumbrance arising from the deed of trust of 1869 arose
after the lien of the Government attached. Therefore the
Government had the right, by distraint, to sell such interest
in the lands as the delinquent distiller owned at the time its
lien attached—which was the fee—just as the collector had
the right, in the Mansfield case, to sell the leasehold interest
of the distiller. As the leasehold interest of the distiller passed
by the sale in the Mansfield case, so the interest which the dis-
tiller in this case had when the Government’s lien attached
passed by the sale of the collector, subject, of course, to the
right of the holder of the subsequent incumbrance created by
the deed of trust of 1869, to redeem the property from the sale.
By the statute, under which the sale took place, it was pro-
vided: “Any person, whose estate may be proceeded against
as aforesaid, shall have the right to pay the amount due, to-
gether with the costs and charges thereon, to the collector or
the deputy collector at any time prior to the sale thereof, and
all further proceedings shall cease from the time of such pay-
ment. The owners of any real estate sold as aforesaid, their
}}eirs, executors, or administrators, or any person having any
wniterest therein, or a lien thereon, or any person in their behalf,
shall be permitted to redeem the land sold as aforesaid, or any
particular tract thereof, at any time within one year after the
sale thereof, upon payment to the purchaser, or, in case he
cannot be found in the county in which the land to be re-
deemed is situate, then to the collector of the district in which
the. land is situate, for the use of the purchaser, his heirs or
assigns, the amount paid by the said purchaser and interest
thereon at the rate of twenty per centum per annum.” So
that neither the distiller nor the holder of the lien created by
the deed of trust of 1869 was without remedy. The lienholder,
under the deed of trust of 1869, could have prevented the sale
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by paying the amount of taxes due the United States, with
costs and charges; or, after sale, could have redeemed the land
in the mode prescribed by the statute. But neither of those
courses was pursued, because, as the petition states, the firm
represented by Smith was pecuniarily unable to pay the amount
necessary for the redemption of the land from the sale. But
that was the misfortune of the parties concerned. The fact
could not affect the right of the United States to have the in-
terest of the distiller, whatever that was at the time its lien
attached, sold for the taxes.

These views dispose of the case; for, it cannot be that any
liability rests upon the United States to pay the debt secured
by the deed of trust of 1869, if it be true, and we hold it to be
true, that whatever the Government did in the collection of
the taxes due to it, was in pursuance of its rights under the
law. We are unable to perceive that either the distiller Stephens
or any one asserting rights under the above deed of trust had
or has any ground of action against the Government.

Passing, as unnecessary to decide, many of the questions

discussed by counsel, we affirm the judgment.
Affirmed.

Re METROPOLITAN RAILWAY RECEIVERSHIP.!

PETITIONS FOR WRITS OF MANDAMUS.
Nos. 11, 12, Original. Argued December 9, 1907.—Decided January 13, 1908.

An unsatisfied, justiciable claim of some right involving the juriSdiCtéon:‘:
amount made by a citizen of one State against a citizen of another. mof
is a controversy or dispute between the parties within the meaning

—_—

1 The Docket Titles were, in No. 11, Matter of Reisenberg %nd another,
and in No. 12, Matter of Konrad and another. The petition in each Cabse
was for a Writ of Mandamus against the Honorable E. Henry Lz‘wom‘he;
Circuit Judge of the United States for the Second Circuit and agamsil:
Cireuit Court of the United States for the Southern District of New Yor¥:
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the statutes defining the jurisdiction of the Circuit Court (acts of March 3,
1875, ¢. 137, § 1, 18 Stat. 470; March 3, 1887, c. 373, § 1, 24 Stat. 552;
August 13, 1888, c. 866, § 1, 25 Stat. 433), and such jurisdiction does
not depend upon the denial by the defendant of the existence of the
claim or of its amount or validity.

In this case there being such a claim, and the requisite diversity of citizen-
ship, the Circuit Court had jurisdiction although the defendant admitted
the facts and the liability, waived the objection that the complainants
were not entitled to equitable relief, and joined in the request for ap-
pointment of receivers.

The mere fact that the defendant is engaged in interstate commerce does
not give the Circuit Court jurisdiction; in cases in which this court has
sustained the jurisdiction of the Circuit Court in the appointment of re-
ceivers, jurisdiction existed by reason of diversity of citizenship and not
merely because the defendants were engaged in interstate commerce.

The defense in an equity suit that the complainant has not exhausted his
remedy at law, or is not a judgment creditor, may be waived by defend-
ant, and when waived—as it may be by consenting to the appointment
of receivers—the case stands as though the objection never existed.

Where the averments of the bill are true, and there is no question as to the
diversity of citizenship, or any evidence that a case was fraudulently
created to give jurisdiction to the Federal court, the case will not be
regarded as collusive merely because the parties preferred to resort to
the Federal court instead of to a state court; in the absence of any im-
proper act, the motive for bringing the suit is unimportant.

Aftfar the Federal court has properly obtained jurisdiction over a corpora-
tion and has appointed receivers thereof, an order permitting other parties
closely identified therewith to intervene and extending their receivership
over Phem is not of a jurisdictional nature, and in this case the discretion
was, in view of all the facts, properly exercised.

A receivership of a railroad as a going concern, although at times necessary
and proper—as in this case, where the refusal to appoint a receiver would
have lt.ed to sacrifice of property, confusion among the creditors, and
great inconvenience to the travelling public—should not be unnecessa-
;‘13’ pTOlong.;ed,‘and in case of unnecessary delay the court should listen
o the application of any creditor upon due notice to the receiver for the

E;‘;)‘::pt termination of the trust or vacation of the order appointing re-
TS,

ﬁl;P:ESFIZ' ?re original applications.to this court for leave to
hibitifs 1 1((1)11 for a mandamus, or, in the alternative, for a pro-
e C"a eressed to the Honorable E. Henry Lacombe, one
A %?ult_JudgeS of the Second Circuit, commanding him
bty Ireuit Court. to dismiss the bill of complaint against

¢ rallroad companies hereinafter mentioned, and all pro-
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ceedings therein, and to vacate injunctions therein issued by
such judge, and also to vacate the orders appointing the re-
ceivers of such railroads, and to desist from exercising any
further jurisdiction over such roads in such suit, or, in the
alternative, commanding the judge to allow petitioners inter-
vention, or that a writ of prohibition might issue to obtain the
same relief.

It is alleged in the petition in No. 11 that the petitioners are
creditors of the Metropolitan Street Railway Company on
account of injuries alleged to have been received by each,
through the negligence of the company’s servants—in one case
some time prior to June 27, 1895, and in the other on or about
June 13, 1892. Actions had been brought by each, and are
still pending at the time of this application.

In No. 12 it is alleged that the petitioner is the administrator
of one Paul Planovsky, deceased, and as such he recovered a
judgment for damages for the death of the decedent against
the New York City Street Railway Company for over eight
thousand dollars, which is still unpaid, the company having
appealed from the judgment to the Appellate Division of th'e
Supreme Court of the State of New York, and the appeal s
still pending. The petitioner also alleged a cause of action In
his own behalf, arising out of the refusal of the company t
give him tickets entitling him to transfers, by which he was,
as he alleged, damaged by the payment of additional fares to
the amount of at least two hundred dollars.

The further facts set up in each of the petitions are sub-
stantially identical.

Upon reading the petitions orders were made allowing them
to be filed, and rules to show cause why the petitions sholuld not
be granted were thereupon entered, returnable before this court
on the ninth of December, 1907. :

On that day there was duly filed a return of the Circuit Judge
in each proceeding, who gave therein a short history of the
litigation culminating in the appointment of receivers of #
railroads mentioned, and stating the then condition of su




Re METROPOLITAN RAI LWAY RECEIVERSHIP. 93
208 U. 8. Statement of the Case.

litigation. There were filed, as a part of such returns, copies
of the bill of complaint under which the receivers were ap-
pointed, and of the answer of the New York City Railway
Company, and also copies of certain affidavits made in behalf
of complainants and defendant in the suit.

It is upon the case made by the petition for a mandamus
and the return of the Circuit Judge that the questions arise for
the decision of this court.

It appears from such record that in September, 1907, the
New York City Railway Company and the Metropolitan Rail-
way Company were corporations organized under the laws of
the State of New York, and that the New York City Railway
Company was operating a system of surface street railroads
in New York County, as the owner of some and the lessee of
others. The Metropolitan Railway Company was interested,
either as owner or as lessee of some eighteen separate and
independent railroads, all of which it had leased to the New
York City Railway Company, by lease dated February 14,
1902, for 999 years.

While the New York City Railway Company was operating
these various railways a bill against it was filed September 24,
19'07,. in the United States Circuit Court for the Southern
DlS?r%ct of New York, by the Pennsylvania Steel Company,
a citizen of Pennsylvania, and by the Degnon Contracting
- Company, a citizen of New Jersey, as complainants, in which
the complainants alleged an indebtedness due from the railway
company of over $30,000 to the steel company and over
311,090 to the Degnon Company, for rails and other track
Material and for labor done for the company, at its request,
and that payment of the debts had been demanded of the rail-
;Vlzz company by each of the complainants, and refused. It
o atppeared that the defendant was insolvent; that it was
apsr:tmg‘as owner of some and lessee of other portions—
Star}llti ;ﬁn Ofnsome five hund}*ed miles of track, covering sub-
b d}’ all the surfac'e railroads in New York, comprising

y different companies, which owned many different rail-
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roads, which had been leased to the Metropolitan Railway Com-
pany and by it leased to the defendant company; that all the
roads which had been leased to the defendant company were
covered by many separate and independent mortgages for
different sums, maturing at different times; the New York City
Railway Company was under obligations to pay the interest
on the funded debt of its lessor, by reason of the lease from the
Metropolitan Railway Company under which it was operating
these various roads. Failure to meet the interest on the funded
indebtedness as it matured would operate as a default and
would render the mortgages enforceable.

One of these mortgages was for over twelve and another for
over sixteen millions of dollars, and other mortgages increased
the whole mortgage debt, on all the lines, to about one hundred
millions of dollars. The New York City Railway Company, @s
lessee, had expended more than twenty millions of dollars in
improvements, and was also indebted in other large sums,
aggregating between five and ten millions of dollars more, by
reason of expenditures for equipment and for repairs; also for
taxes, and also for a large amount of floating indebtedn-ess’
besides which there were a great number of suits pending against
it to recover damages for alleged injuries sustained through
alleged negligence of its servants, and which were on t}‘le
calendars of the New York courts, and the plaintiffs therein
were pressing for trial. If judgment were obtained in any of
these cases, or in any other of the cases where creditors were
pressing their demands, it would result in disastrous conse-
quence to the public, by a possible sale and dismemberment
of the system under which the railroads were then Op.erated,
and might result in sales of portions of the roads to different
individuals or corporations, by reason of which it would b:i?
impossible to continue the transfer of passengers frorfl one rod
to another for one fare, such as was then in operation; andﬁ
sale of the roads would probably be for a sum greatly benea}tl
their value, and thus the security for all the cre'dltOI"S for the
ultimate payment of their claims would be impaired and very
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greatly injured. The defendant was, as it is stated, unable to
pay these various obligations as they matured.

For these, and other reasons stated with great detail in the
bill, it was asked that the court would take the road into its
possession, and that the creditors of the defendant might
be ascertained and the court fully administer the fund, con-
sisting of the entire railroad system and other assets of the
defendant; that the assets should be marshalled and the re-
spective liens and priorities existing therein should be ascer-
tained, and that the court should enforce and decree the rights,
liens and equities of all the creditors of the defendant, as the
same might be finally ascertained by the court; that, for the
purpose of preserving the unity of the system, a receiver might
be appointed, with power to collect all the assets of the com-
pany, and with authority to run and operate the railroads
and collect and receive all the rents due and apply the income
thereof, under the direction of the court, for such period as
the court should order; and for the purpose of protecting and
preserving the railroads and assets and property, real and
personal, from being sacrificed under proceedings liable to be
tf:lken, which might prejudice the same; and that, tempora-
rily and pending the suit, an injunction might issue against
the defendant and all persons claiming to act by, through or
unfier 1t, and all other persons, restraining them from inter-
fering with the receiver taking possession of the property,
and that complainants might have such further relief as was
proper.

Upon the filing of this bill a subpcena was duly issued and
served upon the defendant, the New York City Railway Com-
pany, and an answer was put in by that company, which ad-
n;ltted a}l the allegations of the bill, and it joined in the prayer
?)f gi: :);lltetrfrllatfth(?lcourt should take possession, by receiver,
o }:) railroads ope-rated by t}}e defendant, fmd that
= er should, after taking possession of the entire prop-
Shy’ldpreserve, manage, operate and control the same, and

ould pay all the indebtedness due or to become due, and
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otherwise discharge all the duties imposed by courts upon re-
ceivers in similar cases.

Upon this bill and answer an application was made to the
Circuit Judge for the appointment of a receiver and such ap-
plication was granted, and receivers were duly appointed, with
directions to operate the road. They were given power to
borrow money, if needful in their judgment, in order to comply
with the order, and make appropriate payments on account
of accruing rent and other necessary charges, so far as might
be necessary to pay off current expenses for labor and supplies,
but for no other purpose without the order of the court. The
defendant and its officers, and all persons claiming to act under
the defendant, and all other persons, were enjoined from inter-
fering in any way with the possession and management of the
property by the receivers; and it was ordered that the defend-
ant should show cause on the seventh of October, 1907, why
the receivership should not be continued during the pendency
of the suit; and upon the hearing thereon, it was ordered that
any other creditors of the defendant, or any other party in
interest, might be heard.

Prior to the seventh of October, 1907, the Metropolitan
Railway Company presented a petition to the Circuit Court,
wherein it asked to be made a party to the original suit of the
steel company and others against the New York City Railway
Company, and that the receivership under the bill might be
extended so as to expressly embrace the interests of the Met'ro-
politan Railway Company in the property. The petition
showed the foregoing facts in relation to the lease of the prop-
erty to the New York City Railway Company, and it averred
that, by reason of these leases and the various mortgages upon
portions of the property, and the operation of all the miles of
railroad as one system, and because of the fact that the PI9ES
erty of the Metropolitan Railway Company was all'of 1t S0
leased to the New York City Railway Company that it had to
depend on the solvency of the latter company in order that
payment might be made on the various mortgages on fhe
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various roads for which the Metropolitan Railway Company
was responsible as lessee, and which it had also leased to the
New York City Railway Company, the two companies were so
inextricably bound together that if the New York City Railway
Company went into the hands of a receiver and all its property
were taken possession of by that officer it was necessary, in
the interest of all concerned, that the Metropolitan Railway
Company should also be made a party to the suit and the re-
ceivership extended to it. Under this petition the court granted
an order making the Metropolitan Railway Company a party
defendant and extending the receivership to it, and the injunc-
tion was also extended so as to enjoin that company from
interfering with the possession of the receivers.

In October, 1907, an application was made to the Circuit
Court on the part of those who are now petitioners in this court,
in which application, it was alleged that the bill of complaint
in the above-mentioned suit, and the answer consenting to
'the appointment of receivers and admitting the allegations
m the bill, were filed collusively for the purpose of avoiding
the jurisdiction of the courts of the State, and for the purpose
of creating a case cognizable under the judiciary act of the
United States by the United States courts. And it was averred
that the suit in which the bill and answer were filed did not
and does not really and substantially involve any dispute be-
tween the parties, nor did it involve any real or substantial
confroversy between them, or any dispute between them which
Was m't}.lin the jurisdiction of the court. (All these averments
were reiterated in the petitions presented to this court.)
Various othgr facts were included in the petition to the Circuit
C(.Jur‘t, and it was prayed that an order might be made dis-
g;lsslng the bill i_n equi:cy for fraud, collusion and want of juris-
inc lon and settn%g a's1de the order appointing a receiver, or,

S that application was denied, then that the order ap-
ﬁog}t.u}g a receiver should be amended by providing that
1abilities for personal injuries and for causing the death of

Indivj :
Viduals should have the preference over other claims on
VOL. covIIl—7
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the distribution of the assets. The petition was subsequently
amended so as to add a further prayer that the petitioner,
individually and as administrator, might be allowed to inter-
vene in the suit on behalf of himself individually and as ad-
ministrator and on behalf of all other judgment creditors of
the defendant who might come in and contribute to the de-
fense of the suit.

In opposition to this application affidavits were presented
by the persons who had verified the original bill of complaint
in behalf of the two companies against the New York City
Railway Company (and copies of these affidavits are made
part of the returns of the Circuit Judge), denying that the
purpose of the suit or of the application for the receivership was
for stock jobbing or other improper purposes, and each admitted
that the suit was brought in the Circuit Court of the Uni-
ted States for the purpose of having that court take jurisdiction,
and denied that there was any impropriety or collusion or
anything else wrongful in the conduet of the complainants.
Each affidavit contained an averment that as non-residents
of the State of New York, complainants had an absolute rigl}t
to decide whether to bring the suit in the courts of the Uni-
ted States or in the courts of the State of New York; and it was
denied that the object of the suit was anything else than appears
on the face of the bill, namely, the administration of the assets
of the defendant in a proper court having jurisdiction thereof.
All charges of collusion and suppression of facts and of wrotg:
doing were denied absolutely. And a similar affidavit was
made by the officers of the New York City Railway Company
who had verified the answer to the bill of complaint, and copies
thereof are also made part of the returns of the Circuit Judge.
The application was denied. )

On October 25, 1907, a decree was entered adjudging the
New York City Railway Company to be insolvent and Ofderg
ing a reference to a master to take proof of claims and regotr0
to the court, providing that all claims should be presente :
the master on or before November 30, 1907, and that the
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master should give public notice accordingly, the notice to
contain a statement of the time and place of first hearing before
the master.

On the ninth of November, 1907, the court made a similar
order, adjudging the Metropolitan Railway Company insol-
vent, and adjudging that its assets should be marshalled, and
appointing a master as in the other case.

The order continuing the appointment of the receivers per-
mitted all pending suits against the New York City Railway
Company and the Metropolitan Railway Company, which were
begun before the receivers were appointed, to be prosecuted
to judgment. In regard to claims for damages resulting from
accidents before the receivers had been appointed, but in
which suit had not been commenced at the time of such ap-
pointment, it was provided that they might be filed with the
receivers and might go to a master for adjustment, and, in
any case, it was ordered that if the plaintiff wished a jury trial
he might have it, and the claim, if judgment were obtained,
would thereby be liquidated, and would rank with claims
already in suit.

As a reason for commencing these proceedings petitioners
averred that they could not appeal from the order of the Cir-
f:uit Court denying their application for leave to intervene
In the suit commenced by the Pennsylvania Steel Company,
and others, nor could they take any steps in that suit, and, as
they were enjoined from taking any proceeding in regard to
the possession by the receivers of the property of the two rail-
Way companies, they were without any remedy looking toward
ateview of the orders and decrees of the Circuit Court, other
than by the application to this court in the manner they are
Proceeding,
regg;ge course of his deci.sion on the application to make the

T8 permanent the Circuit Judge said, in relation to the

allf:‘;gattlorls of eollusion, as follows:
cou;rhere 1$ no collusion a,ppsf,rent in any legal sense. It is of
¢ manifest that complainants and defendants were en-
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tirely in accord and arranged together that the suit should be
brought in the Federal court and that the averments of the
bill should be admitted by the answer. But there was no
colorable assignment of some claim to a citizen of another
State, nor any misrepresentation or distortion of facts to mis-
lead the court. On the contrary, examination of the books
shows that the financial situation is precisely such as was
averred in the complaint.”

And in relation to extending the receivership to the Metro-
politan Railway Company and allowing that company to be
made a party defendant, the court said:

“Having taken its entire property into possession of the court
under conditions which left it powerless to recover the same
for a year, the receivership left it wholly without means to
meet its obligations and it seems to be clearly the duty of the
court which has thus deprived it of its resources to protect
it against execution while receivers handle and distribute those
resources.”

Mr. Roger Foster for petitioners:

The petitioners are entitled to the remedy by mandamgs.
Otherwise, they will be enjoined from proceeding in their sglts
and collecting their claims without a hearing upon a mot'lon
to dissolve the injunction, and without any right to Teview
the injunction order and the subsequent order continuing the
same.

There are two fundamentals of the common law, which are
essentials of that due process of law which is guaranteed by
the Constitution. Where there is a right there is a rerfl(‘d}ﬁ
Ashby v. White, 1 Salkeld, 19. No person can be denlfed a
hearing before he is prevented from asserting a claim of right.
Pennoyer v. Neff, 95 U. S. 734. BN

Intervenors have no right of appeal, except pOSSIny‘ln !;he
case of an intervention after judgment upon an apphcatlori
to share in a fund in court; and they never have a right to appea
from an order denying their right to intervene and defend a




Re METROPOLITAN RAILWAY RECEIVERSHIP. 101

208 U. S. Argument for Petitioners.

suit. Ez parte Cuiting, 94 U. 8. 14; Jones & Laughlins L'd v.
Sands, 79 Fed. Rep. 913; Credits Commutation Co. v. United
States, 91 Fed. Rep. 570, 573; S. C., 177 U. 8. 311; Toledo,
St. L. & K. C. R. Co. v. Continental Tr. Co (C. C. A.), 95 Fed.
Rep. 497, 536.

If they attack this judgment collaterally, they cannot ob-
ject because of a failure of the requisite difference of citizen-
ship between parties to a controversy in the same. Kempe's
Lessee v. Kennedy, 5 Cranch, 173, 185; Skillern’s Ex’rs v. May'’s
Ex'rs, 6 Cranch, 267; Cameron v. McRoberts, 3 Wheat. 591;
Des Moines Nav. Co. v. Iowa H. Co., 123 U. 8. 552, 557, 559;
Dowell v. Applegate, 152 U. 8. 327, 337-341; Pullman’s P. C.
Co.v. Washburn, 66 Fed. Rep. 790. See also Ex parte Richards,
117 Fed. Rep. 658; In re Lennon, 166 U. S. 548; Conkling Co. v.
Russell, 111 Fed. Rep. 417; Hollins v. Brierfield Coal Co., 150
U. 8. 371.

The duty to dismiss the proceedings is statutory. The facts
showing that there is no controversy and consequently no
jurisdiction, have been found by the judge and are not disputed.
Tlhere i3 no room for the exercise by the Circuit Court of ju-
filcial judgment or discretion. This court has jurisdiction to
issue the appropriate writ in a case like this. Ez parte Wisner,
203 U. 8. 449; United States v. Severens, 71 Fed. Rep. 768;
SICRAR € CrALI314!

Th'e entire proceedings are void for want of jurisdiction,
and it was the duty of the Circuit Judge to dismiss the same
8 soon as that matter was called to his attention. Act of
March 3, 1875, ¢. 137, § 5, 18 Stat. 472. It is the duty of
the court to dismiss such a case upon its own motion as
S0on as it discovers its want of jurisdiction or the improper
or collusive joinder. Williams v. Nottawa, 104 U. S. 209;
Hartog v. M emory, 116 U. 8. 588. 1In this case it clearly ap-
gffgred that there was no controversy between citizens of
C;g;T:i;States.' There was no controversy of any sort. The
e aTI;;cs did not pray the payment of their respective

- they merely prayed a receivership, coupled with a
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general administration of the assets, which general administra-
tion they have refused to enter a decree directing.

There can be no controversy between the parties when the
defendant has requested the plaintiff to bring the case.

There can be no matter in dispute when there isno dis-
pute between the parties. The proceeding was not an ac-
tion at common law; but a bill in equity for the appointment
of a receiver. Not having reduced their claims to judgment,
they arenot entitled to the relief prayed except by defendant’s
consent. Dawson v. Columbia Trust Co., 197 U. S. 178, 181.

There is a distinction between “matter in dispute” and
“matter in demand.” Hilton v. Dickinson, 108 U. S. 165, 174;
May v. Trust Co., 128 Missouri, 447, 449; Lozano v. Wehmer,
22 Fed. Rep. 755, 757; Gudger v. Western R. Co., 21 Ted.
Rep. 81, 84; Keith v. Levi, 2 Fed. Rep. 743, 745.

There was collusion between the parties. Collusion does not
necessarily imply fraud, but the derivation of the word implies
cobperation or playing together. See Lowisville Trust Co. V.
Louisville, New Albany & Chicago Ry. Co., 174 U. S. 674, 677,
687, 689; Teras & Pacific Ry. Co. v. Gay, 26 5. W. Rep. 5%,
612; 8. C., 86 Texas, 571; Balch v. Beach, 95 N. W. Rep. 132,
137. The learned judge who granted these orders was mis-
led by the analogy of certain decisions by the inferior F ederal
courts upon applications for the appointment of receivers of
railway companies engaged in interstate commerce which would
be impeded unless receivers were appointed. Suc}} were
cases of “property constituting a link in a great continental
railway,” and manifestly arose under the Constitution and laws
of the United States. Mercantile Tr. Co. v. Atlantic & P- E.
Co., 70 Fed. Rep. 518, 524; In re Lennon, 166 U. S. 548, 553..

There was not the slightest justification for the extension
of the receivership so as to reinclude the assets of the Metro-
politan Street Railway Company; nor for the joinder of that
company as a party to the suit. All the assets of that_ corpo-
ration, except its causes of action against its lessee, the (%1rectorf
of both companies and the other persons, who had misappro
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priated and wasted its property, were transferred by the lease
to the New York City Railway Company. Those assets were,
consequently, already under the protection of the court. The
only object of the order extending the receivership over the
property of the Metropolitan Street Railway Company was to
head off all actions by the state attorney general, the stock-
holders and creditors of the lessors, that might be brought to
compel the lessee and the officers and directors of both parties
to the lease to account for the waste of the lessor’s property.

In cases where trustees represented conflicting interests, the
courts have always been accustomed to allow interventions.
Farmers’ L. & Tr. Co. v. Nor. Pac. R. Co., 66 Fed. Rep. 169;
Farmers’ L. & Tr.Co.v.Cape Fear & Y. V. Ry. Co., 71 Fed. Rep.
38; Grand Tr. Ry. Co. v. Central Vt. Ry. Co., 88 Fed. Rep. 622;
Fowler v. Jarvis-Conklin M. Tr. Co., 64 Fed. Rep. 279; Ham-
lin v. Toledo, St. L. & K. C. R. Co., 78 Fed. Rep. 664, 672;
Jones on Corporate Bonds, § 338.

Mr. J. Parker Kirlin for the respondent in No. 11, Original:
Granting the order allowing the Metropolitan Street Railway
COU.lpany to intervene in the original suit, for the protection
O_f 1ts own interests, and those of its creditors in its railway
hnes' which were in the custody of the court, under the prior

I'ecelva?ship, was a legitimate exercise of judicial discretion.
.The Jurisdiction of the Circuit Court to entertain the applica-
UOI_I of the Metropolitan Company for leave to intervene seems
plain. Tt rests on two facts: first, that the subject matter of
th(f controversy was in the actual possession of receivers ap-
Pomnted by the court, Freeman v. Howe, 24 How. 450; Krippen-
C{'}Zf v. Hyde, 110 U. 8. 276; Gumbel v. Pitkin, 124 U. 8. 131;
ATm l:zm;s Company v. Texas Ceniral Ry., 137 U. 8. 171; In re
H{)u £ 49 U. 8. 164; Rouse v. Letcher, 156 U. 8. 47; Carey v.
0 SS 0;;_& Tezas Ry., 161 U. 8. 115; White v. Huwing, 159
Sébiﬁ 1:1 ;Dog)e v. Louisville &ec. Ry., 173 U. S. 573; Porter v.
618']; . U. 8. 473, 479; Byers v. McAuley, 149 U. S. 608,
» rice v. Abbott, 17 Fed. Rep. 506; Armstrong v. Trautman,
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36 Fed. Rep. 275; Compton v. Jesup, 68 Fed. Rep. 263; 8. C,,
15 C. C. A. 397; Lanning v. Osborne, 79 Fed. Rep. 657, 662;
Toledo dc. R. Co. v. Continental Trust Co., 95 Fed. Rep. 497,
305; 8. C., 36 C. C. A. 155; Davis v. Martin, 113 Fed. Rep. 6,
9;8.C,51C. C. A 27; and, second, that the administration
of the assets of an insolvent corporation is within the fune-
tions of a court of equity, and, the parties being before the
court, it has power to proceed with such administration.
Hollins v. Brierfield Coal Co., 150 U. S. 371, 380; see also
Quincy v. Humphreys, 145 U. 8. 82, 95.

The right of the court to permit intervention by a party
claiming an interest in the property in the hands of a receiver
is not affected by the question of citizenship. Compton v.
Jesup, 68 Fed. Rep. 263; Continental Trust Co. v. Toledo Ry,
82 Fed. Rep. 642; Toledo, St. Louis & K. C. R. Co. v. Conti-
nental Trust Co., 95 Fed. Rep. 497.

The propriety of making lessors of railways parties defend-
ant in a suit, either by a creditor, stockholder or mortgagee,
to secure the administration of the assets of an insolvent
railway system, where such system includes leased railways,
has been repeatedly recognized in the Federal courts. Central
Trust Company v. Wabash Railway Company, 29 Fed. Rep.
618; Central Trust Company v. Wabash Railway Company, 34
Fed. Rep. 259, 260, 261; Quincy &c. Ry. Co. v. Humphreys,
145 U. 8. 82, 85-89; St. Joseph &c. Railway Company v. Hum-
phreys, 145 U. S. 105, 106; Ames v. Union Pacific Company,
60 Fed. Rep. 966-968; Central Railroad & Banking Company
of Georgia v. Farmers’ Loan & Trust Company, 79 Fed. Rep.
158-160; Mercantile Trust Company v. St. Louis & San Fran-
cisco Ry. Co., 71 Fed. Rep. 601, 602; Mercantile Trust Co.¥-
Farmers’ Loan & Trust Co., 81 Fed. Rep. 254, 255-258.

Mr. James Byrne for the respondent in No. 12, Originﬁitli

The claim that the decree appointing a receiver is v01dlbe-
cause made on the application of a simple contract C?edltOr
is without merit. While it is true that a court of equity, o
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the application of a simple contract creditor, will not appoint
a receiver if objection is made by the defendant that the cred-
itor has not obtained a judgment on which execution has been
issued and returned unsatisfied, it is equally true that the de-
fense is one which may be waived either expressly or by failure
to take the objection and that if it is waived the court has
jurisdiction of the parties and its decree appointing the receiver
isvalid. Hollins v. Brierfield C. & I. Co., 150 U. 8. 371; West.
lectric Co. v. Reedy, 66 Fed. Rep. 163, 164; Park v. N. Y.,
Lake Erie & West. R. R. Co., 70 Fed. Rep. 641, 642; Waite v.
O'Neill, 72 Fed. Rep. 348, 353; Ross-Meehan Co. v. Iron Co.,
72 Fed. Rep. 957, 959; Temple v. Glasgow, 80 Fed. Rep. 441,
444; Schoolfield v. Rhodes, 82 Fed. Rep. 153, 157; Enos v.
N.Y. & 0. R. Co., 103 Fed. Rep. 47; Horn v. Pere Marquetle
R. R. Co., 151 Fed. Rep. 626. See also Searight v. Bank, 162
Pa. St. 504; People’s Bank v. Loeffert, 184 Pa. St. 164; Penna.
R. R. Co. v. Bogert, 209 Pa. St. 589; Mut. Life Ins. Co.v. Wil-
kinson, 100 Maryland, 31; Clark v. Flint, 22 Pickering, 231;
First Congregational Society v. Trustees, 23 Pickering, 148.

Iln this case there was absolutely no collusion, no positive
action was taken to found a jurisdiction which otherwise would
not exist, and the action is genuine and not merely colorable.
The suit does, in the words of § 5 of the act of March 3, 1875,
“really and substantially involve a dispute or controversy
properly within the jurisdiction of said Circuit Court.”

Igevery case that the court has held to be collusive some
positive action had been taken to found a jurisdiction which
otherwise would not exist, and the action had been merely
colorable and not genuine. Williams v. Noitawa, 104 U. S.
209; Rosenbaum v. Bauer, 120 U. 8. 450; Lake County v. Dud-
ley, 1.73 U.8.243; Waite v. Santa Cruz, 184 U. 8. 302; Morris
%.thmer, 129 U. 8. 315; Lehigh Mining &c. Co. v. Kelley, 160
T. S. 327; Detroit v. Dean, 106 U. 8. 537; Dawson v. Columbia
OfT:}SfeCO"tlw U. S: 17.8.. I.n this case there is absolutely nothing
indebtsgr . The jurisdiction always existed from the time the

ednesses arose down to the present moment. See also




OCTOBER TERM, 1907.

Opinion of the Court. 208 U. 8.

Blair v. Chicago, 201 U. S. 400; Dickerman v. Trust Co., 176
U. 8. 181,

Mr. Frederic R. Coudert submitted petitions of Paul Fuller,
J. Hampden Dougherty and Melvin G. Palliser, stating that
they had been appointed receivers of the New York City
Railway Company, and the Metropolitan Street Railway Com-
pany by the Supreme Court of the State of New York on No-
vember 29, 1907, in actions brought by the Attorney General
of that State for the dissolution of such companies, on the
ground that they had been insolvent for more than one year.

These petitioners, while not appearing or intervening in
this proceeding and in no manner conceding the jurisdiction of
the Circuit Court of the United States to appoint receivers,
as stated in the return herein, and without waiving any ob-
jection, respectfully advise this court that some of the matters
purporting to be presented by the petition and the question of
the jurisdiction of the Circuit Court and of alleged collusion
between the parties in the action therein brought for the pur-
pose of creating a case cognizable in the Federal courts may
hereafter be presented to this court on behalf of the petitioners
as such receivers appointed by the Supreme Court of the Sta.te
of New York, and they also prayed that any action herem
may be without prejudice to their rights in the premises.

Mr. JusticE PrEckHaM, after making the foregoing state-
ment, delivered the opinion of the court.

The petitioners base their application for relief in this CO}ITt
upon the contention that the Cireuit Court had no jurisdiction
in the case brought by the Pennsylvania Steel Company. and
others, against the New York City Railway Company, 0 ap-
point receivers, or to grant any relief asked for in the bill of
complaint in that suit. And, as they have been denied leave
to intervene therein, and they cannot appeal from the ord'ef
denying such request, Er parte Cutting, 94 U. S. 14; Credis
Commutation Co. v. United States, 177 U. 8. 311, they assert
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they are without any remedy, unless it be granted on this
application. The basis of their contention, that the Circuit
Court was without jurisdiction, rests upon the assertion that
there was no controversy or dispute between the parties to
that suit. The counsel for the parties favoring the jurisdic-
tion insist that these petitioners are not entitled to the remedy
sought by them in this court, either by mandamus or pro-
hibition, because the ease made by them is not such as to au-
thorize the court to issue either writ, as prayed for.

Without going into the question of the right of this court to
grant the remedy sought, we prefer to place our decision upon
the ground that the Circuit Court had jurisdiction, and that
its action in exercising it was, therefore, valid.

The statutes defining the jurisdiction of the Circuit Court (1
Comp. Stat. 507, 508; Act March 3, 1875, c. 137, § 1, 18 Stat.
470; Act March 3, 1887, ¢. 373, § 1, 24 Stat. 552; Act August 13,
1888, c. 866, § 1, 25 Stat. 433), confer it, among other cases,
where “there shall be a controversy between citizens of differ-
ent States in which the matter in dispute exceeds, exclusive
of interest and costs, the sum or value aforesaid,” ($2,000).

Although the amount involved in the suit in the Circuit Court
was sufficient, it is insisted now that there was no dispute or
controversy in that case within the meaning of the statute,
because the defendant admitted the indebtedness and the other
allegations of the bill of complaint, and consented to and
united in the application for the appointment of receivers.
Notwithstanding this objection, we think there was such a
controversy between these parties as is contemplated by the
statute. In the bill filed there was the allegation that a demand
of payment of the debt due each of complainants had been
I%Iade and refused. This was not denied and has not been.

here was therefore an unsatisfied demand made by complain-
gﬁs a{;fi ref}lsed by defendant at the time of the filing of the
I”ig};t g 9;1 t}llink tl}a:t where there is a jl%sticiable. claim of some
S ii e by a citizen of one State against a citizen of another

» Ivolving an amount equal to the amount named in the
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statute, which claim is not satisfied by the party against whom
it is made, there is a controversy, or dispute, between the
parties within the meaning of the statute. It is not necessary
that the defendant should controvert or dispute the claim.
It is sufficient that he does not satisfy it. It might be thathe
could not truthfully dispute it, and yet, if from inability, or,
mayhap, from indisposition, he fails to satisfy it, it cannot
be that because the claim is not controverted the Federal court
has no jurisdiction of an action brought to enforce it. Juris-
diction does not depend upon the fact that the defendant de-
nies the existence of the claim made, or its amount or validity.
If it were otherwise, then the Circuit Court would have no
jurisdiction if the defendant simply admitted his liability and
the amount thereof as claimed, although not paying or satis-
fying the debt. This would involve the contention that the
Federal court might be without jurisdiction in many cases
where, upon bill filed, it was taken pro confesso, or whenever
a judgment was entered by default. These are propositions
which, it seems to us, need only to be stated to be condemned.
The cases are numerous in which judgments have been enter'ed
by consent or default where the other requisites to the juris-
diction of the Federal court existed. Hefner v. Northwestern
Life Insurance Company, 123 U. S. 747, 756; Pacific Railroa(% v.
Ketchum, 101 U. S. 289, 296. In the latter case the proceedlﬂ.g
was “by the consent of all the parties to the suit through tht?lr
solicitors of record.” It was stated in the opinion by Chief
Justice Waite that the defendant had filed an answer under
its corporate seal, in which every material allegation of the
bill was confessed, and it was stated that the bonds sued for
were in all respects valid obligations of the company, and the
mortgage a subsisting lien. No doubt was expressed as to the
jurisdiction of the court, because of the admission of the facts
by the defendant and its consent to the judgment. We do not
doubt the jurisdiction of the Circuit Court, although the. facts
were admitted, and the defendant joined with the complainants
in a request that receivers should be appointed.
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It is, however, argued, that although there may be jurisdic-
tion in the case of railroads engaged in interstate commerce,
yet they are exceptions, because in such a case they arise under
the Constitution, although there may not have been an actual
controversy between the parties. Such cases, it is said, cannot
properly be regarded as precedents for claiming jurisdiction
in the case of railroads wholly within the State, and doing no
interstate business.

A case under the Constitution or laws of the United States
does not arise against a railroad engaged in interstate com-
merce from that mere fact. It only arises under the Constitu-
tion, or laws or treaties of the United States, when it substan-
tially involves a controversy as to the effect or construction
of the Constitution or on the determination of which the re-
sult depends. Defiance Water Co. v. Defiance, 191 U. S. 184;
Newburyport Water Co. v. Newburyport, 193 U. S. 561; Bonin v.
Gulf Company, 198 U. 8. 115; Devine v. Los Angeles, 202 U. 8.
313. The appointment of a receiver in the case of a railroad
engaged in interstate commerce does not necessarily involve
any such controversy. Jurisdiction to appoint a receiver by a
plrf:uit Court of the United States in cases of railroads engaged
n .mterstate commerce has existed by reason of diversity of
cmfnenship in the various cases between the parties to the liti-
gation, and not because the railroads were engaged in inter-
state commerce. The necessary diversity of citizenship is
?119ged to. exist in the case before the Circuit Court, and there
1510 §usplcion as to the truth of the averment.

It is also objected that the Cireuit Court had no jurisdiction
because the complainants were not judgment creditors, but
Were simply creditors at large of the defendant railways. The
ObJeCtIOI.l was not taken before the Circuit Court by any of
:ilzé::rtltes to the sui.t, but was waived by the defendant con-
Al thff 0 the appox.ntment .of the re.ceivers, a_md admitting
A mzcts averred in the bill. Hollins v. Bmerﬁelfi Coal &
o) pany, _150 U. 8. 371, 380. That the complainant has

exhausted its remedy at law—for example, not having
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obtained any judgment or issued any execution thereon—is
a defense in an equity suit which may be waived, as is stated
in the opinion in the above case, and when waived the case
stands as though the objection never existed.

In the case in the Circuit Court the consent of the defendant
to the appointment of receivers, without setting up the defense
that the complainants were not judgment creditors who had
issued an execution which was returned unsatisfied, in whole
or in part, amounted to a waiver of that defense. Brown v.
Lake Superior Iron Co., 134 U. S. 530; Town of Meniz v. Cook,
108 N. Y. 504, 508; Horn v. Pere Marquette R. R. Co., 151 Fed.
Rep. 626, 633.

It is asserted also, that there was collusion between the com-
plainants and the street railway companies, on account of
which the court had no jurisdiction to proceed, and therefore
the suit should have been dismissed by the Circuit Court under
§ 5 of the act of 1875, already cited. By that section it must
appear to the satisfaction of the Circuit Court that such suit
does not really and substantially involve a dispute or contro-
versy properly within the jurisdiction of that court, or that the
parties to that suit have been improperly or collusively made
or joined for the purpose of creating a case cognizable under
that act, in which case the Circuit Court is directed to proceed
no further therein, but to dismiss the suit on that ground.
Whether the suit involved a substantial controversy we have
already discussed, and the only question which is left under
that act is as to collusion.

In this case we can find no evidence of collusion, and the
Circuit Court found there was none. It does appear that t}_le
parties to the suit desired that the administration of the rail-
way affairs should be taken in hand by the Circuit Court of the
United States, and to that end, when the suit was broughfy
the defendant admitted the averments in the bill an‘d llnlte‘d
in the request for the appointment of receivers. This fact 18
stated by the Circuit Judge; but there is no claim made tha?
the averments in the bill were untrue, or that the debts, named
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in the bill as owing to the complainants, did not in fact exist;
nor is there any question made as to the citizenship of the
complainants, and there is not the slightest evidence of any
fraud practiced for the purpose of thereby creating a case to
give jurisdiction to the Federal court. That the parties pre-
ferred to take the subject matter of the litigation into the Fed-
eral courts, instead of proceeding in one of the courts of the
State, is not wrongful. So long as no improper act was done
by which the jurisdiction of the Federal court attached, the
motive for bringing the suit there is unimportant. Dickerman
v. Northern Trust Co., 176 U. S. 181, 190; South Dakota v.
North Carolina, 192 U. S. 286, 311; Blair v. City of Chicago,
201 U. 8. 400, 448; Smathers v. Smith, 204 U. S. 632, 644.

The objection to the order permitting the Metropolitan Rail-
way Company to intervene and making it a party defendant
in the Circuit Court suit is not of a jurisdictional nature, and
the granting of the order was within the discretion of the court.
United States v. Phillips, 107 Fed. Rep. 824; Credits &c. Co. v.
United States, 177 U. 8. 311. Having jurisdiction over the
New York City Railway Company, and receivers having been
appointed for it, there was every reason for extending the re-
ceivership to the Metropolitan Railway Company. The facts
showed that it was so tied up with the New York company
that a receivership for the latter ought to be extended to the
former. The Cireuit Court Judge so held, and we think very
properly, upon the peculiar facts of the case. See Quincy &c.
R.R.Co.v. Humphreys, 145 U. 8. 82, 95; Krippendorf v. Hyde,
110.17..8; 276, 283, 284.
| From this review of the various questions presented to us
It appears that the Cireuit Court had jurisdiction in the suit
$r0U€ht before it, and therefore the application of the peti-
‘oners for a mandamus or for a prohibition must be denied.
couwriu'le 80 holding W.e are not unmindful o.f .the fact that. a
ks rali?rj gery un§atlsfactory body to administer the aff%ll‘s
iy prf; as a going concern, and we .feel thE}t the possession

perty by the court through its receivers should not
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be unnecessarily prolonged. There are cases—and the one in
question seems a very strong instance—where, in order to
preserve the property for all interests, it is a necessity to resort
to such a remedy. A refusal to appoint a receiver would have
led in this instance almost inevitably to a very large and useless
sacrifice in value of a great property, operated as one system
through the various streets of a populous city, and such a re-
fusal would also have led to endless confusion among the
various creditors in their efforts to enforce their claims, and
to very great inconvenience to the many thousands of people
who necessarily use the road every day of their lives.

The orders appointing the receivers and giving them instrue-
tions are most conservative and well caleulated to bring about
the earliest possible resumption of normal conditions when
those who may be the owners of the property shall be in posses-
sion of and operate it. We have no doubt, if unnecessary de-
lays should take place, the court would listen to an application
by any creditor, upon due notice to the receivers, for orders
requiring the closing of the trust as soon as might be reasonably
proper, or else vacating the orders appointing the receivers.

The rules are discharged and the petitions
Dismissed.
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I. M. DARNELL & SON COMPANY v. CITY OF MEMPHIS.

IN ERROR TO THE SUPREME COURT OF THE STATE OF TENNESSEE.
No.75. Argued December 16, 1907.—Decided January 20, 1908.

While a State may tax property which has moved in the channels of inter-
state commerce after it is at rest within the State and has become com-
mingled with the mass of property therein, it may not discriminate
against such property by imposing upon it a burden of taxation greater
than that imposed upon similar domestic property.

The exemption from taxation in ch. 258 of the acts of Tennessee of 1903,
of growing crops and manufactured articles from the produce of the
State, in the hands of the manufacturer, is a discrimination against similar
property, the product of the soil of other States, brought into that State,
and is therefore a direct burden upon interstate commerce and repugnant
to the commerce clause of the Constitution of the United States.

Quere, and not decided, whether such provision of exemption is valid under
the equal protection clause of the Fourteenth Amendment.

116 Tennessee, 424, reversed.

THE facts are stated in the opinion.

Mr. Dent Minor, with whom Mr. C. W. Meicalf, Mr. C. H.
T.’m'mble and Mr. H. B. Anderson were on the brief, for plain-
tiffs in error:

i Logs in the hands of a manufacturer awaiting conversion
to lumber and the lumber made therefrom in the hands of
the same manufacturer are within the exemptions of the
Tennessee constitution, when cut from Tennessee soil. Bene-
dict v. Davidson Co., 110 Tennessee, 191.

" By exempting from taxation such property when taken from

S 0wn soil, the State has precluded itself from taxing similar
ﬁf)(;pe;tﬁ taken from the soil of other States, as a State may
& thenreg the Federal Constitution, so discriminate in favor
szens 0f ucts of its own soil as against the products or against

of other States. Welton v. Massours, 91 U. S. 275;
Walling v, Michigan, 116 U. S. 446.

VOL. covirr—8
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A Tennessee corporation or citizen is as much entitled to
complain of the discrimination just mentioned as a foreign
corporation or a non-resident. The evil complained of is the
discrimination against persons handling property from other
States and affects domestic and foreign corporations alike.

The complainant, a corporation, while not a citizen, is a
“person” within the meaning of the state and Federal Con-
stitutions and is entitled to the protection guaranteed to per-
sons by the Fourteenth Amendment. Dugger v. Ins. Co., 9
Tennessee, 250; Railway Co. v. Mackay, 127 U. S. 205; Senia
Clara v. Railway, 118 U. S. 394,

Mr. Marion Q. Evans, with whom Mr. William H. Carrol
and Mr. Thomas H. Jackson were on the brief, for defendants
in error:

The property is not protected by the interstate commerce
clause, as it was not in transit, but had arrived at its destina-

tion. It had been manufactured, or was in process of mani-
facture into articles of various kinds, and had become a part
of the general property in the State. American Steel Wire Co.
v. Speed, 110 Tennessee, 546; Austin v. Tennessee, 179 U. S. 343;
Brown v. Houston, 114 U. S. 622; May v. New Orleans, 178
U. 8. 496; Woodman v. The State, 2 Swan, 354; Machine Co. V.
Cage, 9 Baxter, 519; Naff v. Russell, 2 Cold. 36. _

It will be observed that most of the cases cited by plai{mﬁ
In error are cases where a license tax had been charged against
a non-resident, or where foreign products had been speciﬁgally
taxed as such. See Walling v. Michigan, 116 U. S. 446; Wei"”
v. Virginia, 103 U. S. 344; Welton v. Missouri, 91 U. 8. 275,
where these questions are discussed.

The question here is not a tax, but an exemption from ta?fa‘
tion. The property in question has become amalgﬁm&ted.mth
the general property in the State in the hands of a resident
Tennessee corporation. This is not a complaint by & nor
resident, whose rights have been denied, or whose property
has been unequally taxed.
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M. JusticE WHITE delivered the opinion of the court.

Article 2 of the Tennessee constitution of 1870 provides:

“Sgc, 28. All property, real, personal or mixed, shall be
taxed, but the legislature may except such as may be held
by the State, by counties, cities or towns, and used exclusively
for public or corporation purposes, and such as may be held
or used for purposes purely religious, charitable, scientific,
literary or educational, and shall except one thousand dollars’
worth of personal property in the hands of each taxpayer,
and the direct product of the soil in the hands of the producer
and his immediate vendee.

* * * * * * * *

“Skc. 30. No article manufactured of the produce of this
State shall be taxed otherwise than to pay inspection fees.”

By chapter 258, p. 632, of the acts of Tennessee for 1903 it
was, among other things, provided:

“Sec. 1. That all property, real, personal and mixed, shall
be assessed for taxation for State, county and municipal pur-
poses, except such as is declared exempt in the next section.

“Sec. 2. That the property hercin enumerated, and none
Otrhcr', shall be exempt from taxation. . . . Sub-sec. 5. All
growing crops of whatever nature and kind, the direct product
f)f the soil of this State in the hands ¢f the producer and his
Immediate vendee, and manufactured articles from the produce
of the State in the hands of the manufacturer.”

In the recent case of Benedict v. Davidson County, 110 Tennes-
see‘ 183, 191, the Supreme Court of Tennessee held as follows:

We are of opinion that, under the facts in this record, the
logs upon the yard, in the hands of the mill-operating manu-
facturer and his property, and lumber, rough and smooth, cut
by him from such logs grown on Tennessee soil, are articles
lanufactured from the produce of the State, and exempt
1tllnder the provisions of section 30, article 2, of the constitu-
c(()m land the demurrer was therefore properly overruled, and

Mplainants, under the allegations of their bill, are entitled
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to recover back the taxes paid the State, and to perpetually
enjoin the taxes assessed by the county and city.”

For more than three years prior to January 30, 1905, the
I. M. Darnell & Son Company, a corporation of Tennessee, Was
domiciled in Memphis, in that State, and there owned and
operated a lumber mill. Shortly prior to the date just named,
pursuant to chapter 366 of the acts of Tennessce for 1903
(Acts Tenn., 1903, pp. 1097-1101), the value of the personalty
of the Darnell Company was assessed for taxation by the city
of Memphis at $44,000. Of this amount $19,325 was the value
of logs cut from the soil of States other than Tennessee, which
the company had brought into Tennessee from other States
and were held by the company as the immediate purchaser or
vendee awaiting manufacture into lumber, or consisted of
lumber already manufactured by the company from logs which
had been acquired and brought into the State from other
States, as above mentioned, and all of which lumber was lying
in the mill yard of the company awaiting sale. The Darne.ll
Company protested against this assessment, asserting that it
was not liable to be taxed on said sum of $19,325, the value of
the property owned by it as the immediate purchaser of logs
brought from other States, or lumber, the product thereof.
The ground of the protest was that the property represent_ed
by the valuation in question could not be taxed without dlS_‘
criminating against it, as like property, the product of the §Ol1
of Tennessee, was exempt from taxation under the constitution
and laws of that. State, and therefore to tax its said property
would violate the commerce clause, section 8, Article I, of the
Constitution and the equal protection clause of the I ourteenth
Amendment. )

The protest was overruled. Thereupon threat of distress
and sale was made by the collecting officer, unless the taxes Oﬁ
all the property were paid. On January 30, 1905, the D o ('}ll
Company filed in the Chancery Court of Shelby County 1ts‘b}
against the city of Memphis and the collecting officer to enjor
the enforcement of the tax as to the logs brought in from other
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States, and the lumber, the product thereof as above stated, on
the ground of the repugnancy of the tax to the commerce
clause and the Fourteenth Amendment, because of the fore-
going alleged discrimination. At the same time it paid into
court the amount of the taxes which were not in dispute.
The sufficiency of the bill was challenged by demurrer, assert-
ing in substance that the assessment complained of did not
constitute an unlawful diserimination and was not repugnant
cither to the constitution of Tennessee or of the United States.
Subsequently, by leave of court, an additional demurrer was
filed, which, in effect, asserted that, as the plaintiff company
was a citizen of Tennessee, it could not be heard to complain
of the tax, and that the enforcement of the same was not re-
pugnant to the Fourteenth Amendment, and that as the prop-
erty sought to be taxed was not in transit or awaiting ship-
ment out of the State, but on the contrary had reached its
destination and was in the hands of the consignee and owner,
who was a citizen of Tennessee, and had become a part of the
general property of the State, the assessing of the same for
taxation was not an interference with commerce between the
States. The chancellor overruled the demurrer and decided
the case in favor of the Darnell Company, because the court,
as stated in the decree, was of the opinion “that the tax in
controversy is in contravention of the rights of complainant
8 guaranteed by the Constitution of the United States, and
Particularly the interstate commerce clause thereof, and the
Fourteenth Amendment thereof, as set out in the complain-
ant’s original bill.”
thgr(li appeal the Supremg Court of Tennessee, in considering
o szltl‘rrer', held the dls.puted tax not to be repugnant to
i then(f hltutlon of the United States, and reversed the decree
o Al ancery (_‘Ourt. 116 Tennessee, 424. The court en-
i ecree against the Darnell Company and H. D. Minor,
*surety on the appeal bond, for the amount of the disputed

t .
t?;(’ pe‘nalty and interest. The company and Minor prosecute
IS Writ of error,
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As all the assignments of error relied on for reversal are but
the counterpart of the reasons which led the court below to the
conclusion that the tax was not repugnant to the Constitution
of the United States, we come at once to consider the affirmative
conceptions on that subject expressed in the opinion of the
court below, as affording the most direct method of disposing
of the issues for decision. Those conceptions are of a twofold
character, one relating to the commerce clause and the other
to the equal protection clause of the Fourteenth Amendment.

The court in its opinion conceded that the property em-
braced in the assessment complained of was purchased by the
complainant in and brought from other States, or consisted
of lumber produced from logs so brought into Tennessee, and
that property of like character would not be subject to taxa.-
tion under the state law if it had been produced from the soil
of Tennessee. But the levy of the tax was held not to be a
direct burden upon interstate commerce, and hence not re-
pugnant to the commerce clause of the Constitution of the
United States, as a result of the interpretation which the court
affixed to previous decisions of this court concerning the
operation of the commerce clause of the Constitution and tl}e
right of a State to impose a tax, even if discriminatory in
character, upon property coming from other States, after such
property had come at rest within a State and been com-
mingled with the mass of property therein. The court, af‘ter
stating that the provision of the state constitution Wth‘li
authorized the exemption of property produced from the sol
of Tennessee had its inception in the “first constitution of this
State, adopted on February 6, 1796, and hence formed a.palg‘
of the fundamental law of the State, when it was admlttet
by the act of Congress, approved June 1, 1796, ch. 67, 1 S(tf
491,” proceeded to state its reasons for holding that the dis
criminatory tax was not repugnant to the commerce clause,
as follows (p. 429): =i e

“1. Upon the averments of the bill it is maniies i
although the property sought to be taxed was purchase
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complainant in and brought from another State, nevertheless
it had become divested of any connection with commerce
between the States and was at rest, commingled with and
merged into the general mass of property of this State, await-
ing sale to purchasers.

“Although the origin of property may be in another State,
nevertheless, when it is brought into this State and here merged
into the mass of general property, it at once becomes subject
to the tax laws of this State. American Steel & Wire Co. v.
Speed, 110 Tennessee, 524-546, 75 S. W. Rep. 1037, 100 Am.
St. Rep. 814.

“This principle was recognized and the holding of this court
affirmed by the Supreme Court of the United States (American
Steel & Wire Co. v. Speed, 192 U. S. 500), and in harmony
with other adjudications of that court. Woodruff v. Parham,
8 Wall. 123; Brown v. Houston, 114 U. 8. 622; May v. New
Orleans, 178 U. 8. 496; Emert v. Missouri, 156 U. S. 296.

“In Kehrer v. Stewart, 197 U. S. 60, 65, the Supreme Court
of the United States, in substance, declared that it can make
no difference whence the property came or to whom it should
.be ultimately sold, because upon its arrival in the State where
1t is offered for sale and intermingled with the general property
of the State, it becomes and is a part of the taxable property
of the State.”

As we are of opinion that the question for decision is clearly
foreclosed by prior decisions of this court, which demonstrate
that the court below misconceived the rulings of this court
upon which it relied, we do not stop to analyze the reasoning
of the court considered as an original proposition, but come
at once to test its eorrectness by making a brief review of the
decided cases relied upon by the court below and others not
refer.red to which relate to the subject, and which are con-
trolling, ;

X hﬁts 2 l.)rel'ud.e to a review of the cases referred to, we observe
while it is undoubted that it has been settled that where
Property which has moved in the channels of interstate com-
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merce is at rest within a State and has become commingled
with the mass of property therein, it may be taxed by such
State without thereby imposing a direct burden upon interstate
commerce, that doctrine, as expounded in the decided cases,
including those relied upon by the court below, has always
expressly excluded the conception that a State could, without
directly burdening interstate commerce, discriminate against
such property by imposing upon it a burden of taxation greater
than that levied upon domestic property of a like nature.
The leading cases announcing the doctrine that a State
may tax property which had moved in the channels of inter-
state commerce, when such property had become at rest therein,
even before sale in the original package, are Woodruff v. Por-
ham, 8 Wall. 123, and Brown v. Houston, 114 U. S. 622. But
in both those cases it was sedulously pointed out that the
power which was thus recognized did not, and could not,
include the authority to burden the property brought from
another State with a discriminating tax. In Americon Steel
Wire Co. v. Speed, 192 U. 8. 500, 519, where the doctrine of
Woodruff v. Parham and Brown v. Houston was reviewed and
restated, it was pointed out that to prevent the levy of a tax
upon property brought from another State, even after it had
come at rest within a State, from being a direct burden upon
interstate commerce, property so situated must be taxﬁd
“without discrimination, like other property situated within
the State.” y
The statements just made adequately point out the mis-
conception as to the rulings of this court upon which the court
below placed its conclusion, since the court took no heed .Of
the express declaration concerning the nullity of any dis-
criminating tax made in the cases which the court relied on.
The importance of the subject, however, and the statement
made by the court below as to the long existence in Tennejssee
of the tax exemption in favor of the products of the soil .Of
Tennessee, leads us to a brief review of other decided cases It
this court which have long since clearly established the want
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of power in a State to discriminate by taxation in any form
against property brought from other States.

In Guy v. Baltimore, 100 U. 8. 434, the invalidity was ad-
judged of a municipal ordinance of the city of Baltimore which
established rates of wharfage to be charged on vessels resort-
ing to or lying at, “landing, depositing or transporting goods
or articles other than the productions of this State, on any
wharf or wharves belonging to said mayor and city council,
or any public wharf in the said city, other than the wharves
belonging to or rented by the State.” The principle, settled
by earlier decisions, which were referred to (Woodruff v. Par-
ham, 8 Wall. 123; Hinson v. Lott, 8 Wall. 148, and Ward v.
Maryland, 12 Wall. 418), was reaffirmed, the court saying
(pp. 439, 442):

“In view of these and other decisions of this court, it must
be regarded as settled that no State can, consistently with
the Federal Constitution, impose upon the produects of other
States, brought therein for sale or use, or upon citizens because
engaged in the sale therein, or the transportation thereto, of
the products of other States, more onerous public burdens or
taxes than it imposes upon the like products of its own terri-
tory. If this were not so, it is easy to perceive how the power
of Congress to regulate commerce with foreign nations and
among the several States could be practically annulled, and
the eguality of commercial privileges secured by the Federal
C()I}St‘lt‘ution to citizens of the several States be materially
abridged and impaired.

et * * & %k * *
upog‘he S}tlate, it will be admitted, could not lawfully impose
i sue cargo any dlrec.t. public burden or tax because
Statesy COTTIS'C, n W%lole or in part, of the produets of other
. whofl concession of such a power to the States would
e qyt nugatory all National control of commerce
ountry ;hates; and place the trade and business of t}{e
ity & e mercy of local regulations, having for their

cure exclusive benefits to the citizens and products
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of particular States. But it is claimed that a State may em-
power one of its political agencies, a mere municipal COrpora-
tion representing a portion of its civil power, to burden inter-
state commerce by exacting from those transporting to ifs
wharves the products of other States wharfage fees, which it
does not exact from those bringing to the same wharves the
products of Maryland. The city can no more do this than it
or the State could discriminate against the citizens and products
of other States in the use of the public streets or other public
highways.”

In Webber v. Virginia, 103 U. S. 344, a license statute of the
State of Virginia was held to be a regulation of commerce
and invalid because the tax was made to depend upon the
foreign character of the articles dealt in; that is, upon their
having been manufactured without the State. The court
said (p. 350):

“If by reason of their foreign character the State can impose
a tax upon them or upon the person through whom the satles
are effected, the amount of the tax will be a matter resting
in her discretion. She may place the tax at so high a figure
as to exclude the introduction of the foreign article and Pre-
vent competition with the home product. It was against
legislation of this discriminating kind that the frarner§ of the
Constitution intended to guard when they vested in Con-
gress the power to regulate commerce among the several
States.”

In Walling v. Michigan, 116 U. S. 446, an act of the Stat:
of Michigan, which imposed a tax or duty on persons who, 00
having their principal place of business within the State, eﬂ:
gaged in the business of selling, or of soliciting the sale of hcejf
tain described liquors, to be shipped into the Stat.e; w‘:(as de'&
to be repugnant to the commerce clause, as being & Lt
criminating tax levied against persons for selling goods brougrt
into the State from other States or countries.” The ¢t
said (p. 455): .

“A(pdiscriminating tax imposed by a State operating to the |
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disadvantage of the products of other States when introduced
into the first-mentioned State is, in effect, a regulation in
restraint of commerce among the States, and as such is a
usurpation of the power conferred by the Constitution upon
the Congress of the United States.”

And in the course of the opinion, referring to state decisions
announcing a want of authority in the several States to pre-
seribe different regulations in relation to the commerece in cer-
tain articles, dependent upon the State from which they were
brought, the court thus referred to a decision of the Supreme
Court of Missouri (p. 457):

“In State v. North, 27 Missouri, 464, where an act of Missouri
imposed a tax upon merchants for all goods purchased by them,
except such as might be the growth, produce, or manufacture
of that State, and manufactured articles, the growth or produce
of other States, it was held by the Supreme Court of that State
that the law was unconstitutional and void. The court says:
‘From the foregoing statement of the law and facts of this
case it will be seen that it presents the question of the power
Of. the States, in the exercise of the right of taxation, to dis-
erminate between products of this State and those manu-
factured in our sister States.’ And after an examination of
t%le causes which led to the adoption of the Federal Constitu-
tlon, one of the principal of which was the necessity for the
regﬂﬂat.ion of commerce and the laying of imposts and duties
by a single government, the court says: ‘But, whatever may
be.th.e motive for the tax, whether revenue, restriction, re-
taliation or protection of domestic manufactures, it is equally
& regulation of commerce, and in effect an exercise of the
g‘t)“;er of 1a)i'1ng duties on imposts, and its exercise by the
an?i e:vglsﬂgnmely at war with the spirit of the Constitution,
B reride.r vain and nugffntory the power granted to
R tret:;thlon.‘co these subjects. Can any power more
HE 0 the l.mxon' anfl h.arm.ony of the Statefs be e}.cerclsed
T imposing discriminating taxes or duties on imports

er States? Whatever may be the motive for such
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taxes, they cannot fail to beget irritation and to lead to re-
taliation; and it is not difficult to foresee that an indulgence
in such a course of legislation must inflame and produce a
state of feeling that would seek its gratification in any meas-
ures regardless of the consequences.’ ”

The principle applied in the foregoing cases was also given
effect in Minnesota v. Barber, 136 U. S. 313; Brimmer v. Reb-
man, 138 U. 8. 78, and Voight v. Wright, 141 U. 8. 62, and
so-called inspection laws of various States were held to be
repugnant to the commerce clause of the Constitution because
of their discriminating character. In New York v. Roberts,
171 U. S. 658, while the tax there considered, imposed by
New York upon a corporation of another State, was sustained
as a valid tax upon the franchise of doing business as a cor-
poration in New York, the court reaffirmed the authority of
its former decisions declaring the invalidity of all taxes of
diseriminating character levied by a State upon the products
of other States.

In this connection we excerpt from the opinion in Phile-
delphia Steamship Co. v. Pennsylvania, 122 U. S. 326, state-
ments which directly relate to the subject in hand and w'h.ich
conclusively demonstrate the unsoundness of the proposition
which the court below upheld, that is, that the commerce clause
of the Constitution does not protect property brought from
another State from being discriminated against after it, hgs
arrived and been commingled with the mass of property Wlt%llﬂ
the State of its destination. Commenting upon the reasor:mg
of the opinion in State Taz on Railway Gross Receipts, 15 W all.
284, the court said (122 U. S. 341): ]

“When the latter (imported goods) become mingled with
the general mass of property in the State, they are not followed
and singled out for taxation as imported goods, and by reason
of their being imported. If they were, the tax would be as
unconstitutional as if imposed upon them whilst in the origin
packages. When mingled with the general mass of property
in the State they are taxed in the same manner as other prop”
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erty possessed by its citizens, without discrimination or par-
tiality. We held in Welton v. Missouri, 91 U. S. 275, that
goods brought into a State for sale, though they thereby be-
come a part of the mass of its property, cannot be taxed by
reason of their being introduced into the State or because they
are the products of another State. To tax them as such was
expressly held to be unconstitutional. The tax in the present
case is laid upon the gross receipts for transportation as such.
Those receipts are followed and caused to be accounted for
by the company, dollar for dollar. It is those specific receipts,
or the amount thereof (which is the same thing), for which the
company is called upon to pay the tax. They are taxed not
only because they are money, or its value, but because they
were received for transportation. No doubt a ship-owner, like
any other citizen, may be personally taxed for the amount of
his property or estate, without regard to the source from which
1t was derived, whether from commerce or banking, or any
other employment. But that is an entirely different thing
from laying a special tax upon his receipts in a particular em-
ployment. If such a tax is laid, and the receipts taxed are
those derived from transporting goods and passengers in the
Wayiof interstate or foreign commerce, no matter when the
tax is exacted, whether at the time of realizing the receipts
or at the end of every six months or a year, it is an exaction
am}ed at the commerce itself, and is a burden upon it and
seriously affects it.”

As there can be no doubt within the principles so clearly
settled by the decided cases, to which we have referred, that
the disputed tax, which the court below sustained, was a direct
‘burden upon interstate commerce since the law of Tennessee
11; terms discriminated against property the produet of the soil
;)n Otﬁlﬁr States brought into the State of Tennessee by exempt-
itgfollloevpriperty when produced from the soil of Tennessee,
B ?St;l at the court below erred in deciding the tax to be
= » Without, refe?en(fe to the reasoning indulged in by it

cerning the application of the equal protection clause of the
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Fourteenth Amendment. The judgment below must there-
fore be reversed and the cause remanded for further proceed-
ings not inconsistent with this opinion.

Reversed and remanded.

SOUTHERN PINE LUMBER COMPANY ». WARD.

ERROR TO AND APPEAL FROM THE SUPREME COURT OF THE
TERRITORY OF OKLAHOMA.

No. 82. Submitted December 17, 1907.—Decided January 20, 1908.

Although the record was not docketed until more than thirty days after
the appeal was allowed, as it was accomplished soon afterwards and
meanwhile no motion was made to docket and dismiss under Rule 9,
a motion subsequently made was denied.

Jurisdiction of this court attaches upon allowance of the appeal and pro-
ceedings are to be taken here to bring in the representative of an appellee

who dies after the acceptance of service of citation. )

An appellee, who has not himself appealed, cannot be heard in this court
to assail the judgment below.

Nat. Live Stock Bank v. First Nat. Bank, 203 U. 8. 296, 305, followed, as t0
when jurisdiction of this court to review judgments of the Supreme Court
of the Territory of Oklahoma is by appeal and not by writ of error.

Halsell v. Renfrow, 202 U. S. 287, followed, as to when this court, in 1&-
viewing a judgment of the Supreme Court of the Territory of Oklahoma
is confined to determining whether that court erred in holding ﬂ_lat there
was evidence tending to support the findings made by the trial court
in a case submitted to it by stipulation, without a jury, and wh
such findings sustained the judgment.

In this case this court holds that the Supreme Court of th :
not err in finding that there was evidence to support the findings m
by the trial court and that those findings sustained the judgment.

ether

e Territory did
ade

THE facts are stated in the opinion.
Mr. Arthur A. Birney and Mr. Henry F. Woodard for plain-
tiffs in error and appellants.

Mr. John C. Moore, Mr. D. W. Buckner and Mr. George W.
Buckner, for defendants in error and appellees.
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Mz. JusticE WaiTE delivered the opinion of the court.

Not unmindful that upon this record we are bound by the
findings of fact below made and are confined to determining
whether the facts as found sustain the judgment, if there is
evidence supporting the findings, and, without departing from
that rule, we at the outset refer, in chronological order, to some
facts which are alleged in the pleadings, which are either di-
rectly or by necessary implication established by the findings,
and as to which there can be no dispute whatever. We do
this in order, if possible, to dispel the obscurity resulting from
the prolixity of the pleadings, the unnecessary volume and
confusion of the record, and the want of accuracy manifested
by some of the assignments of error relied upon.

Prior to June, 1891, two partnerships were located in Texas
—one, Grigsby Brothers; the other, the Union Mills Lumber
Company, sometimes called the Union Lumber Mills Com-
pany. The first (Grigsby Brothers) was composed of G. M. D.
Grigsby and D. J. Grigsby; the second (Union Mills Lumber
Company) of the two Grigsbys owning four-fifths interest and
T. L. L. Temple, one-fifth. At the same time there was located
in Arkansas a firm known as the Southern Pine Lumber Com-
pany, composed of T. L. L. Temple and Benjamin Whitaker.
Prior to June, 1891, D. J. and G. M. D. Grigsby became the
I‘t.ecorded owners of the following real estate situated in the
aty of Oklahoma and in the town of Guthrie, Oklahoma Terri-
tory, viz: Ist, an undivided four-fifths interest in five lots in
PlOCk 60, Oklahoma City; 2d, an undivided four-fifths interest
io-one lot, in block 54 of the town of Guthrie proper; an un-
thldEd ‘four—ﬁfths interest in and to an undivided one-half
interest in block 43 in the town of Guthrie, and a like undivided
four-fifths interest in & one-half interest in two lots in block 43
an one lot in block 51, Fast Guthrie. A like one-fifth un-
ail\zdldrziolgféeft 21}1l the same lots was simultaneously acquired
the N n the name of T. .L. L. Temple. In June, 1891,

ational Bank of Jefferson, in Jefferson, Texas, discounted
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for Grigsby Brothers a note of that firm for $5,000.00. The
note was dated June 11, 1891; matured in ninety days; bore
twelve per cent interest from maturity, and stipulated for a
ten per cent attorney’s fee in case of suit to collect. This note
was secured by a deed of trust embracing the undivided in-
terest of the Grigsbys in the lots above referred to. E.T.
Pentecost, the trustee named in the deed, was empowered, in
case of default in payment of the debt to the bank, to sell and
apply the proceeds to the payment of the note. This deed was
duly recorded in Oklahoma Territory. In August, 1891, the
American Exchange Bank of St. Louis discounted for T. L. L.
Temple a note of the Union Mills Lumber Company, drawn
for it by D. J. Grigsby. This note was for $884.90, payable in
ninety days; bore twelve per cent interest from maturity, and
contained a ten per cent attorney’s fee clause. It was indorsed
by T. L. L. Temple individually and by the Southern Pine
Lumber Company. This note not having been paid at ms-
turity, the American Exchange Bank of St. Louis, in Novem-
ber, 1891, sued on the note in a state court at Dallas, Texas.
The defendants were the two Grigsbys and Temple as partners
in the Union Mills Lumber Company, the maker of the note,
Temple and Whitaker as partners in the Southern Pine Lun-
ber Company, the indorsers, and Temple individually beca.us(.’
of his personal indorsement. Judgment was entered agﬂ‘mSt
all the defendants, as members of the two firms and individu-
ally, for $1,022.38, the principal, interest, and attorneys’ f_f’es'
An execution was returned in February, 1892, satisﬁ?d “by
collecting the full amount of principal and costs and interest
of this execution from T. L. L. Temple.” In September, 1892,
a corporation called the Southern Pine Lumber Compa.ny e
organized under the laws of Arkansas at Texarkana In thlat
State. T. L. L. Temple was one of the incorporators and su”
seribed to 997 out of a total of 1,000 shares, and he becar®
the president of the company. In October, 1893, at Texarliaﬂa:
Texas, a corporation called the Southern Pine Lumber ( Omn
pany was organized under the laws of Texas. T emple was &
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incorporator and became its president. In November, 1894,
in the District Court for Logan County, Oklahoma Territory,
a suit was commenced in the name of the American Exchange
Bank of St. Louis against T. L. L. Temple and Benjamin
Whitaker as partners in the Southern Pine Lumber Company;
the Southern Pine Lumber Company, the Arkansas corpora-
tion, D.J. and G. M. D. Grigsby and T. L. L.. Temple as partners
of the Union Mills Lumber Company. The petition counted
upon two causes of action: first, the judgment which had been
rendered in the Texas state court at Dallas as if that judg-
ment was still due the bank and had not been satisfied, and
second, the sum of $294.56, which was an open account alleged
to be due by the Union Mills Lumber Company and the part-
ners thereof, the two Grigsbys and Temple, to the partnership
known as the Southern Pine Lumber Company, composed of
Temple and Whitaker. This open account, it was alleged, had
b?en transferred by the partnership in 1893 to the Southern
Pine Lumber Company, a corporation, which latter, it was
averred, had transferred the account to the American Exchange
Bank. The defendants, being all non-residents of Oklahoma,
were summoned after affidavit by publication and upon affi-
daylt attachments were issued. The undivided interest of the
Grigsbys and Temple in the lots in Oklahoma and Guthrie
were attached. Ultimately a judgment was rendered in favor
of the American Exchange Bank and against the defendants for
the &m01_1nt of the Texas judgment plus the open account sued
upon, with interest and costs. The liens of the attachments
\éelre recognized, and under execution the interest of the
ng:bylsd and Temple.in the lots in Oklahoma and Guthrie
fi sold and bo'ugh’t in by “the Southern Pine Lumber Com-
I tyh’eanforpora_tlon, ’ for a sum less than the judgment debt.
i tﬁan}:vhlle the five th.ousand dollar note remained un-
il e hands of the Natlf)nal Bank of Jefferson, the note
faﬂedga nedell hextended from time to time. In 1896 that bank
the b;.nk e E note and trust de.ed were among the assets of
e hands of the receiver appointed by the Comp-

VOL ocviin—9




130 OCTOBER TERM, 1907.
Opinion of the Court. 208 U. 8.

troller of the Currency. In December, 1898, with the approval
of the Comptroller, sanctioned by an order of the United States
District Court, there was paid the receiver of the bank in settle-
ment of the rights of the bank, $2,000, and the receiver at the
time of this payment by a writing assigned and transferred in
blank all the right, title and interest of the bank in and to the
note and the trust deed securing the payment of the same.
The $2,000 was paid by means of a check of a corporation
known as the Grigsby Construction Company. With these
undisputed facts in hand we now come more immediately to
state the case.

This suit was commenced in May, 1900, by a petition filed
on behalf of W. B. Ward in the District Court of Logan County,
Oklahoma, alleging himself to be the owner of the five thousand
dollar note originally held by the National Bank of Jefferson.
A decree for the sum of the note, principal, interest and at-
torney’s fees, and for the foreclosure of the trust deed, was
prayed. It was alleged that although the note had been re-
newed from time to time, but was then past due, Pentecost,
the trustee, had declined to act, and therefore he was made a
defendant. It was, moreover, alleged that certain persons,
who were named, asserted title to the property embraced by
the trust deed in virtue of an alleged purchase made under
an execution issued to enforce a judgment rendered in favor
of the American Exchange Bank, and that said claim was 3
cloud upon the title to the property embraced by the trust
deed, which the plaintiff wished to have removed; that all the
proceedings in the attachment suit were without effect upon
the rights of the holder of the note, because neither Fhe trustee
nor the National Bank of Jefferson were made parties t0 t}%at
suit, although the trustee was at the time when the st W3
brought a resident of Oklahoma and the trust deed was theri
duly of record. It was, moreover, alleged that the judgmen
and sale in the attachment suit were void, because no .’:LCt‘U?lL
or even constructive notice had been given to the defenfia;ll:
in the suit, and that the purchaser at the sale had knowledge
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of the trust deed, of the failure to make the trustee a party
and of the absence of notice, actual or constructive, to the
defendants in the attachment suit. A judgment was prayed
decreeing the proceedings in the attachment suit and the sale
made therein to be void and for an enforcement of the trust
deed by a sale of the property to which that deed related.
The persons made defendants were Pentecost, the trustec; the
Southern Pine Lumber Company, a corporation existing under
the laws of the State of Arkansas; T. L. L. Temple and Benja-
min Whitaker, partners under the name of the Southern Pine
Lumber Company; G. M. D. Grigsby and D. J. Grigsby, com-
posing the firm of Grigsby Brothers; G. W. R. Chinn and his
wife, and T. L. L. Temple individually, and other persons
whom it is unnecessary to name. The defendants, the Southern
P.ine Lumber Company, T. L. L. Temple, G. W. R. Chinn and
his wife, filed a joint answer. The discount of the five thousand
d‘ollar note- by the National Bank of Jefferson and the execu-
tion (?f the deed of trust securing the same was admitted, but
the right of Ward to sue upon the note was denied, it being
averred that the note had been extinguished by payment
made to the receiver of the National Bank of Jefferson. The
proceedings for the sale of the property in the attachment suit
were also admitted, and the validity of the purchase made in
virtue of the exeeution issued in that suit was asserted. It
was a‘lleg(?d that the answering defendants G. W. R. Chinn
?ﬁglgltss :’;firiivs a cc;]mplete and pe;rfect tit.le in fee simple: to
o eqolli }E e tr;'st deed situated in Oklahor.na City,
v Las ::fn : lgel Lumber Company claims .and
i L Sir;u Ecd '1t e to ?,ll the prope'rty deseribed
e ated in the city of Gut}}ne, Oklahoma
‘ dlnitted, T laltho yhac?lulred by purchase.” The answer
Bneren oo o ugt the tI‘l.lst deed was (.)f record.at the
the T o §nt‘ prolceedlngs, as no notice was given to
085 6 0t st tha IC.mial. Bank of Jefferson, those proceed-
such rights. if apy b e rights Securgd l?y tl.le deed, but that all

) ¥, had ceased to exist in virtue of the payment
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of the note, to secure which the trust deed had been executed.
Charging that the trust deed as remaining on the record was a
cloud upon their title, the prayer was not only for a dismissal
of the petition of the plaintiff, but for affirmative relief in
favor of the defendants by decreeing them to be the owners
of the property, free from the operation of the trust deed.
The two Grigsbys answered, admitting the execution of the
note and trust deed by which it was secured, and that the note
was due by them to Ward, the plaintiff, who held the same,
as well as the trust deed, by a valid assignment from the Na-
tional Bank of Jefferson. By way of answer to the affirmative
relief prayed by the other defendants, and as a cross-complaint,
it was, with great elaboration, alleged that the proceedings in
the attachment suit and the sale made thereunder were abso-
lutely void. To support this averment it was charged that the
attachment suit was a mere fraudulent scheme devised by
Temple for the purpose of defrauding them of their undivided
interest in the lots in Oklahoma City and Guthrie; that'the
judgment sued on in Oklahoma in the name of the American
Exchange Bank of St. Louis had long prior to the bringing of
the suit been satisfied, and that the suit was brought in the
name of the American Exchange Bank without the knowledge
of that bank or under its authority, and was therefore actualny
prosecuted by Temple against himself in order to accomplish
the fraud which he had in view. That the alleged open account
embraced in the attachment suit had never, in any way, been
transferred to the American Exchange Bank, and that that
bank had no knowledge of or connection with the agcount-
It was, moreover, alleged that the proceedings in the suit were
additionally void, because of the entire absence of legal notice,
actual or constructive, to the parties defendant who hac(li lst
terests to protect in that cause. It was averred that the :he
represented by the note originally sued on in Texas lziythat
American Exchange Bank was due solely by Temple, an e
in satisfying the judgment which had been rendered (;n
note, he, Temple, had paid his own debt, because the note
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heen given in the name of the Union Mills Lumber Company
to Temple as a part of the settlement of the partnership affairs,
he coming under the obligation to pay the note, but if the note
could be treated as a liability of the firm they (the two Grigsbys)
would have paid any proportion due by them as partners of
the Union Mills Lumber Company, had any notice, actual or
constructive, been given them of an alleged claim on the part
of Temple against them growing out of the note and the satis-
faction by him of the judgment rendered upon the note in the
Texas court.

A demurrer was filed by the defendants, the Southern Pine
Lumber Company and Chinn and wife, to the cross-complaint
of the Grigsbys, on the ground that it showed no right to relief,
that it sought collaterally to attack the judgment rendered in
the attachment suit, and that the facts alleged disclosed such
laches as estopped from recovery. Immediately afterwards a
general denial was filed by the same persons without any reser-
vation of the demurrer. The case by stipulation was submitted
upon the evidence taken to the court without a jury. The court
d‘e?lded in favor of Ward, the plaintiff, and in favor of the
Grigshys on their cross-complaint. Two formal judgments
Wwere entered on the journal, one relating to the claim of Ward
énd the other to the cross-complaint of the Grigsbys. In the
Jud_gment in favor of the plaintiff Ward the journal entry
recites: “And the court, after hearing the evidence, finds that
all O.f the allegations contained in the plaintiff’s petition, filed
geljeln, are true, and that there is due from defendants G. M. D.
n;}ciszidand D. J. Grigsby to the plaintiff W. B. Ward, on the
S dmlcl)rtgage sued on in this action the sum of fifty-one
- 0 ars, and that said note specifies that said indebted-

S shall bear interest,” ete.
th{:%:cl?iém :ils t(i::l;t J:"mdsh .that t‘he trust deed. sued upon in
A28 ik Tomil V(;;dw ich s.ald deed was given to secure,
e s E?S against th.e (.1ef(.endan.ts G. M. D.
e foree'1 - Grigsby; that the plaintiff is entitled to have
closed as a mortgage in this action.”
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Again: “The court further finds that W. B. Ward, the plain-
tiff in this action, is, at this time, the owner of said note and
trust deed.”

In considering the proceedings in the attachment suit and
the prayer of Ward’s petition that the sale under said proeeed-
ings be held to be void and the cloud upon his rights created
thereby be removed, the court found:

“From the evidence that the judgment in cause number
1524, entitled the American Exchange Bank of St. Louis,
Mo., against the Southern Pine Lumber Co. el al. defendants,
rendered in the District Court of Logan County, Oklahoma
Territory, on the 2nd day of March, 1895, and all proceed-
ings or transfers of property under and by virtue of said judg-
ment and cause of action, are each null and void and of no
force and effect, and that the purchasers at the sale of the
property levied upon, under such judgment, took nothing by
their purchase; the court finds that the trust deed sued upon
In this action and the note which said deed was given to secure,
are each legal and valid as against the defendants G. M. D.
Grigsby and D. J. Grigsby, that the plaintiff is entitled to have
sald deed foreclosed as a mortgage in this action.”

And in accordance with these findings a judgment was en-
tered in favor of Ward, the plaintiff, for the amount of the
note, principal and interest, directing the sale of the property
embraced in the trust deed and the application of the proceTedZ,
first, to the payment of costs; second, to the payment toy War
of the principal and interest of the note and attorney’s fees
and the turning over of the residuum, if any, to the Grigshys
as the owners of the property, and barring all rights of the other
defendants in the property. ;

The judgment disposing of the cross-petition of the GrlngY:
declared, concerning the debt of Ward, as follows: “The Cf)ull‘s
further finds from the evidence and the pleadings that ltb]
admitted by the defendants G. M. D. Grigsby and D. J. 'G(rilg;te}zi
the cross-petitioners in this action, that they are md etrust
to the plaintiff W. B. Ward by reason of the note an
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deed . . . and that said debt is a legal and subsisting
debt as against the defendants, and is a legal charge upon the
property involved in this action.” Concerning the attach-
ment proceedings and the sale made thereunder it was ex-
pressly found from the evidence that the defendants and
cross-complainants, the Grigsbys, had no knowledge of the
pendency of the action in time to appear and make defense
thereto, that the affidavits for publication and for attachment
were wholly insufficient and did not state facts adequate to
confer jurisdietion upon the court, that the petition also failed
to state facts sufficient to confer jurisdiction, and that all the
steps taken in the attachment suit, including the sale, were
wholly void and of no effect. Concerning the averments
of fraud in the bringing of the attachment suit in the
name of the American Exchange Bank the court found as
follows:
. “The American Exchange Bank of St. Louis, Mo., the plain-
fiff in said action, never at any time brought said suit, or au-
thorized any one to bring said action in its name, and had no
knowledge of the pendency of said action until a long time
after the rendition of the judgment therein and the property
had been sold thereunder. The court further finds it a fact
that the defendants in said action did not owe the plaintiff,
the American Exchange Bank, any sum or sums of money;
the court further finds as a fact that said action was prosecuted
by one of the defendants as against himself and other defend-
ants in the name of the American Exchange Bank, without its
knowledge or consent, and for the purpose of defrauding these
iif]zrll?:;t; illlld cros‘s—petitioners out of their property righ:cs
K Mg, flrz jgt;o;i and‘ the c‘o.urt further finds that Salﬁ
AW rond an 1mpos1t1f)r'1 upon the court as we
R A ndants and.cross—petltloners; the court. further
TLL T elSouthern Pine Lumber Co., a corporation, a-md
o un.defmtphe a.nd all othe'r persons purchasing at the sheriff’s
o T the Jlegment in said cause number 1524 above
€l to and their grantees, took nothing by their pur-
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chase, by reason of said judgment and proceedings had there-
under, being without jurisdiction in the court and absolutely
void.”

A judgment was entered avoiding the sale made under the
attachment proceedings and awarding the Grigsbys the prop-
erty, subject to the enforcement of the rights of Ward under
the deed of trust. After an unsuccessful attempt to obtain a
new trial, error was prosecuted to the Supreme Court of the
Territory. That court, after elaborately disposing of motions
to dismiss, affirmed the judgment. The court held that it was
unnecessary to consider the sufficiency of the affidavits for
publication and attachment in the attachment suit, as the
findings below concerning the fraud in bringing that suit and
the absence of a party plaintiff therein sustained the action
of the trial court.

“The Southern Pine Lumber Company, a corporation,”
T. L. L. Temple and G. W. R. Chinn and his wife, appealed
and moreover prosecuted a writ of error. Our jurisdiction to
review is by appeal (Natl. Live Stock Bank v. First Natl. Ba?}k,
203 U. 8. 296, 305, and cases cited), and therefore we dismiss
the writ of error from consideration.

On September 15, 1907, a motion to dismiss was postponed
to the merits. The grounds are that the cause was not docketed
within the time required by rule of this court, because proper
parties were not made in the court below, and because the
court below erred in not sustaining a motion to dismiss, and
moreover because the assignments of error here relied on are
insufficient.

The judgment was rendered on September 7, 1905. QD
June 12, 1906, the appeal was allowed. While the record Was
deposited with the clerk of this court within thirty days, l?
was not docketed until after thirty days, because the coun}sﬂe
who originally forwarded the record were not attorneys of i
court, and hence not qualified to enter their appearance. "
the docketing was accomplished soon afterwards (August S’
1906), and no motion to docket and dismiss under Rule 9 W3
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made, the contention is without merit. Green v. Elbert, 137
U. 8. 615; Richardson v. Green, 130 U. S. 104.

Service of citation was accepted by all the appellees. The
acceptance on behalf of G. M. D. Grigsby and D. J. Grigsby,
late partners as Grigsby Brothers and individually, was made
on June 15, 1906, by their attorney of record. On June 30,
1906, G. M. D. Grigsby died. In this court the death of G. M. D.
Crigsby was suggested and the proper order for publication
was made and the return thereof filed. The contention is that
the proceedings to make the representatives of G. M. D.
Grigshy parties should have been taken in the court below
and that hence the notice of publication for that purpose had
in this court was ineffective. The answer to the proposition
is, that the jurisdiction of this court attached upon the allow-
ance of the appeal. Evans v. State Bank, 134 U. 8. 330, 331,
and cases cited. And, although, by a subsequent failure to
duly prosecute, the benefits of the appeal might have been
lost (Grigsby v. Purcell, 99 U. 8. 505, 508), yet, clearly, as
¥10t only had the appeal been allowed, but citation had been
issued and acceptance of service thereof been made by the
attorney of record of the Grigsbys during the lifetime of both,
the appeal was pending in this court at the time of the death of
G. M. D. Grigsby, and as the case had been docketed proceedings
were rightfully taken here to make his representative a party.

T}%e r?maining grounds, viz., the failure of the court below
Fo dismiss and the inadequacy of the assignments of error,
volve no question concerning our jurisdiction. In order,
however, to at once dispose of the first contention we observe
E;sz:uhe- appellees c.annot be heard to assail the judgment
Pavin,g zl'zlcelgileg did not appeal. Fiel(.i v. Barber Asphalt

i Comg t th. S. 61.8, 621, and cases mteé. )

b accura,tél 0 the merits. Befox:e dqlng 80 it is necessary to
mitted to thg R fceut duquiny - ithe tase s b
e 1af ctcl)lurt by stlpul.at}on without a jury. That
o of the Code gf Civil Procedure of Oklahoma

powered to make findings of fact as the basis of its
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conclusions of law. Rev. Stat. of 1903 (4477), §279. On the
writ of error which was prosecuted to the Supreme Court of
the Territory that court was confined to determining whether
the findings of the court below sustained the judgment if there
was evidence supporting the findings and was not at liberty
to consider the mere weight of the evidence upon which the
findings were made by the trial court. Under these circum-
stances, notwithstanding the ruling in Natl. Live Stock Bank
V. First Natl. Bank, supra, pointing out the difference between
the method of reviewing a case coming from the Territory of
Oklahoma and cases coming from the Territories generally, our
review in the case before us is confined to determining whether
the court below erred; that is, whether that court was mistaken
in holding that there was evidence tending to support the
findings and that such findings sustained the judgment. Halsel
v. Renfrow, 202 U. S. 287.

Ist. It is contended that the court below erred because it
did not find, as a matter of fact, that the debt was due Ward,
but contented itself, as did the trial court, with assuming the
debt to be due, merely as a result of a collusive admission I.nf'tde
by the Grigsbys to that effect in their answer, thus depriving
the defendants of the property acquired by them in the attach-
ment proceedings because of the weakness of their title, ar}d
not on account of the establishment of an adverse right it
Ward. It being, moreover, insisted that as the failure to find
affirmatively in favor of Ward’s debt, irrespective of thf! a(}-
mission made by the Grigsbys, required the rejection of W f‘lr'd 5
demand, a like result was necessary as to the cross-petition
of the Grigsbys, since that petition was purely ancillary to the
original demand of Ward for relief, and therefore should have
shared a like fate. ‘

It is apparent that these contentions rest upon the propos-
tion that no finding was made by the court below con(-:ermng
the existence of the debt of Ward. The proposition is thus

stated in the brief of counsel: T
“In the judgment of the District Court the only finding
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to Ward’s debt is that ‘from the evidence and the pleadings
it is admitted by the defendants G. M. D. Grigsby and D. J.
Grigsby, the cross-petitioners in this action, that they are
indebted to the plaintiff,’ " ete.

The words thus quoted are taken from the findings and judg-
ment of the trial court disposing of the cross-petition of the
Grigsbys, but these words immediately follow the passage
relied on:

“By reason of the note and trust deed sued on by the plain-
tiff in this action in the sum of five thousand seven hundred
and ninety-seven dollars ($5,797.00) and that said debt is a
legal and subsisting debt as against the defendants and is a
legal charge upon the property involved in this action.”

But putting this out of view, the inaccuracy of the statement
that the passage referred to is “the only finding as to Ward’s
debt,” is patent on the face of the record. We say this because
the statement overlooks the explicit findings which the trial
court made, as to the proof of Ward’s debt, in the judgment
which was entered concerning that debt which we have previ-
0}lsly quoted. In so far as the proposition assails the suffi-
clency of the evidence to sustain the express findings concern-
ing th.e debt of Ward, it suffices to say that we think it is beyond
question that there was testimony tending to show that the
lote and trust deed originally held by the National Bank of
J‘efferson had been acquired by Ward for a valuable considera-
tion. Indeed, that the proposition now relied upon is a mere
af.terthought is demonstrated by the application for a new
zrtl;lrmade in the trial court, since such application, among
4 :;r“('ia? E‘Xpre‘SSly based upon the ground that the ‘court
o th: in ﬁ'ndlng tha‘c' Ward’s debt had ]oeen established.
e fojagle is substantially true.of the assignments of error
Cbiite t thé 'eI‘ purposes of the writ of error to the Supreme
el W errltory.. In other words, he.wmg asserted below
that Wangry a(; gomnntted bcicause the trial cour.t }.1ad fou'nd
Y ebt was established by the proof, it is now in-

e court erred because no such finding was made. -
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While if there had been no evidence tending to sustain the
claim of Ward other than the admission of the Grigsbys, such
admission might not have been adequate as tending to sustain
a finding in favor of Ward, clearly such admission, considered
In connection with the findings below concerning the proof
of the debt of Ward, is sufficient to answer the argument that
relief should not have been given Ward, because the note
upon which he sued was held by him as collateral security.
We say this because as the note indorsed by Ward to secure
his freedom from liability upon which the collateral was held
by him was outstanding and past due, the right of Ward to
enforce the collateral was a matter solely between himself and
the Grigsbys with which the purchasers at the attachment
sale were not concerned, as they had failed in establishing
their plea that the collateral held by Ward had been extin-
guished by payment. '
2d. Tt is insisted that the court below erred in not dismissn.lg
the action on the ground of the laches of the Grigsbys in assgll-
ing the proceedings in the attachment suit. This objection
can have no relation to the claim of Ward, since the findings
below exclude the conception that Ward’s debt was barred
by limitation, and, indeed, the case was tried upon the ad-
mission of all the defendants that the debt of Ward was due
at the time of the bringing of the attachment proceedings, f*_nd
upon the assertion of Temple, and those who answered with
him, that that debt had been, subsequent to the attachment
proceedings, extinguished by payment. True, it is, that laches
on the part of the Grigsbys was made one of the grounds of
the demurrer filed to their cross-petition, but the answer con-
tained no reservation of the demurrer and the findings of the
trial court, as well as the action thereon of the Supreme Court
of the Territory, negate the conception that the courts below
could have been of the opinion that facts sufﬁcien? to show
laches had been established. Besides, the contention a5 to
laches disregards the considerations which in the nature t(;
* things must arise, when it is borne in mind that the defendants,
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who claimed title under the attachment proceedings, did not
rest content with defending their alleged title, but made that
title the basis of an assertion of a right to affirmative relief,
since they substantially, by cross-petition, invoked such relief
to maintain the validity of their title, and to obtain a can-

cellation of the trust deed upon which Ward relied.
3d. It is urged that the court below erred in passing upon
the validity of the attachment proceedings, because there was
an absence of a party whose presence was essential to a decision
of that question. This is based upon the assertion that T. L. L.
Temple, who testified that he was president of both the South-
ern Pine Lumber Company, the Arkansas corporation, and of
the Texas corporation of the same name, also testified that the
Arkansas corporation went into liquidation in 1893, and that
the Texas corporation was the purchaser at the attachment
sale, and was therefore the owner of the property involved in
t}}e suit. It isinsisted that as there was no evidence tending to
dispute this testimony, there was nothing justifying the con-
clusion that the Arkansas corporation had an interest in the
property, or had the capacity to stand in judgment concern-
ing the validity of the sale in the attachment proceedings and
the titlle to the property held thereunder. We think the
proposition is without merit. Ward, by his petition, made
the Sot.lt}}ern Pine Lumber Company, a corporation organized
and existing under the laws of Arkansas, Temple and others,
defendants, and did not refer to a Texas corporation, known
iﬂfht};e Sou.thern Pine Lumber Company, as having any rights
Te; elver :ln the property: The answer filed on behalf of
corpgrt; ;n the Southern Pine Lumber Company, thfe Arkansas
{6 o ;)rfé, eXpT§S81y asse:rted. that tl}at corporation owned
the attgchn}i a‘éd, in effect, implied that 1t. was thfe purchaser at
ctanially tr@n Sﬁleﬁ And the same thing is, in 'effect, sub-
Grigebys Alslethwm reference to the cross-petition of the
ey ding‘ e en, on tlhe record, Tf.ampl.e was a party to the
poration, o th:’;rz’elss y asserted title in the Arkansas cor-
) ole controversy proceeded upon the truth
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of that assertion, we cannot say that there was nothing justify-
ing the trial court in treating the Arkansas corporation as the
purchaser at the attachment sale and as the owner of the prop-
erty, even if to reach that result the trial court may have been
of the opinion that the testimony of Temple on the subject
was not worthy of credit. And additional force to this view
results from a consideration of the proceedings intervening
subsequent to the findings and judgment of the trial court
and the final judgment of the Supreme Court of the Territory.
We say this because both the motion for a new trial made in
the trial court on behalf of Temple and the Southern Pine
Lumber Company of Arkansas and the assignments of error
on behalf of the same parties, which were made for the pur-
poses of the writ of error from the Supreme Court of the Terri-
tory, made no reference to the purchase and ownership by the
Texas corporation, but in effect asserted the purchase @nd
ownership by the Arkansas corporation. The first assertion
upon the record outside of the testimony of Temple of any
right on the part of the Texas corporation made its appear-
ance in a motion for a rehearing, filed after the Supreme Court
of the Territory had decided the case, and which was re.'iterated
in the assignments of error filed on the appeal to this court.
The right of the appellees to the judgment in their favor may
not now be destroyed by a suggestion as to want of parties,
made by the appellants after final judgment, when that sugl
gestion conflicts with the issues as made up and upon which
the case was tried, and which, if the suggestion be correct,
would involve reversing the judgment at the request of tﬁe
appellants because of deceit practiced by them upad i
territorial courts. Because we dispose of the contention up_(ziﬂ
the reasons just stated, we must not be understood as decl
ing that, in view of the relations of Temple to the Texas col‘é)_(;
ration, as testified to by him, and the other circumst{?mces lnt
closed by the findings below, it may not be that _the J}Jd'gmlfad
below was conclusive upon the Texas corporation, if it .
title, although it was not technically a party to the recore
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Tnto a consideration of that subject we do not deem it neces-
sary to enter.
4th. Tt is insisted that error was committed by the trial
court in its finding concerning the jurisdictional insufficiency
of the affidavits for publication and attachment in the attach-
ment suit. But the grounds upon which this is based simply
go to the weight of the evidence concerning the findings made
by the court on those subjects, and that is not open. Further,
as we are clearly of the opinion that the conclusion of the
Supreme Court of the Territory, based on the findings below,
as to the fraud in bringing the attachment suit and the absence
of a party plaintiff thercin, are ample to sustain the judgment,
irespective of the affidavits for publication and attachment,
the claim must be held to be without merit. It is, moreover,
urged that the courts below erred in holding the sale void as
to the Grigsbys, and in recognizing their equity in the property
.without condemning them to pay their proportion, as partners
in the Union Mill Lumber Company, of the debt which was
sued‘ on in the attachment proceedings and in not taking into
consideration improvements which it is asserted were put
upon the property by the purchaser at the attachment sale.
The first of these is placed in argument upon the ground that
the'cross‘Petition of the Grigsbys admitted that the debt sued
on In the attachment suit was, as between them and Temple,
& partnership debt, for which they were jointly liable with
Temple. But this statement, as made in argument, is rested
SOlel}_’ upon a partial consideration of the Grigsby cross-petition,
andl ignores the express allegation to the contrary which that
Eﬁzltlon conte?ined. It suffices to say, however, as to both of
th;: tC}(lJ:tPnjzlons t_hat there Is nf)thing in the record disclosi.ng
courtb Y\Yv\ere dlrectl'y or mdlrect}y presented to' the trial
i ind};e;ay of pleading or otheljw1se before ﬁpal .Judgment,
on oI not made the 'sub]ect of complaint in the mo-
Oranew trial, and were evidently regarded by the Supreme

§ i
ﬂ(])eurt of the Territory as an afterthought and not open under
state of the record. Affirmed.
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Ezx parte SIMON.
PETITION FOR WRITS OF HABEAS CORPUS AND CERTIORARL

No. 13, Original. Argued January 6, 7, 1908.—Decided January 20, 1908.

The usual rule is that a prisoner cannot anticipate the regular course of
proceedings having for their end to determine whether he shall be held
or released by alleging want of jurisdiction and petitioning for a @beas
corpus; and the same rule is applicable in the case of one commlt‘.ced
for contempt until a small fine shall be paid for disobeying an injunction
order of the Circuit Court, and who petitions for a habeas on the‘ground
that the order disobeyed was void because issued in a suit which was
coram non judice. ALl

Notwithstanding the prohibitive provisions of § 720, Rev. Stat., the Circuit
Court of the United States may have jurisdiction of a suit brogght by
a citizen of one State against citizens of another State to enjoin the
execution of a judgment fraudulently entered against him in a state court
which had no jurisdiction by reason of non-service of the summons, and
this court will not determine the merits of such a case on habeas corpus
proceedings brought by one of the defendants committed for cont‘empt
for disobeying a preliminary injunction order issued by the Circult
Court.

THE facts are stated in the opinion.

Mr. Henry L. Lazarus and Mr. Louis Marshall for petit}oyerf

The petitioner being restrained of his liberty by a 'L.nlte'a
States marshal, under a judgment of the United States Circui
Court, which is claimed to be void, kabeas corpus is the proper
remedy to test the validity of the imprisonment. : .

The remedy of habeas corpus has been allowed in many ;1
stances of this nature. See Ex parte Fisk, 113 U.S. 713: Ez
parte Kearney, 7 Wheat. 38; Ex parte Wells, 18 How. 307; ol
parte Lange, 18 Wall. 163; Ex parte Parks, 93 U. S. 1% ; B Z'me
Siebold, 100 U. S. 371; Ex parte Rowland, 104 U. S. 604; &
parte Bain, 121 U. S. 1; In re Ayers, 123 U. S. 443.
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The preliminary injunction issued out of the United States
Circuit Court, which restrained the proceedings of the peti-
tioner in the Civil District Court of Louisiana, being in
contravention of § 720, Rev. Stat., was a nullity, and its dis-
regard by the petitioner does not constitute contempt. Way-
man v. Southard, 10 Wheat. 1; Leathe v. Thomas, 97 Fed. Rep.
126; Fenwick Hall Co. v. Old Saybrook, 66 Fed. Rep. 389;
Haines v. Carpenter, 91 U. S. 254; Dial v. Reynolds, 96 U. 8.
340; Sargent v. Helton, 115 U. S. 348; Moran v. Sturges, 154
U. 8. 267; In re Chetwood, 165 U. S. 443.

The allegations of fraud in this case are not supported by a
single statement of fact and do not operate to repeal §720
of the Revised Statutes of the United States.

The allegations are mere conclusions, a collection of epithets,
and a series of non sequiturs. Kent v. Lake Superior Ship
Canal Co., 144 U. 8. 75, 91.

A bill in chancery to set aside a judgment or decree of a
court of competent jurisdiction on the ground of fraud, must
state distinctly the particulars of the fraud, the names of the
parties who were engaged in it, and the manner in which the
court or the party was misled or imposed upon. United States
v. Atherton, 102 U. 8. 372; 9 Ency. Pl. & Pr. 684; Brooks v.
O'Hara, 8 Fed. Rep. 532. See also Knoz County v. Harshman,
133 U. 8. 154; White v. Crow, 110 U. S. 184; 1 Black on Judg-
ments, §393; Travelers’ Association v. Gilbert, 111 Fed. Rep.
269; 16 Am. & Eng. Ency. of Law (2d ed.), 374.

The_gT avamen of the bill here is that because the petitioner
was willing to compromise at five thousand dollars, therefore
the presentation of a larger amount through the regular legal
Cham_lels constituted fraud.
tesl\tlieifilsr this fact, nor the sugg(?stion-that the.petitioner’s
R in?’ieWasdfraudt{ler.lt or fictmous, is & sufﬁgent ground
iy Cpen ent su.lt in equity to set aside the judgment of
B: Stocl VOIgt. _Umted States v. Throckm.orton, 98 U. 8. 65,
Fe’d . ; meltmg Co., 106 U. S. 454; Kimberly v. Arms, 40

- fep. 558; Kiko v. Cohn, 91 California, 134; Andes v.

VOL. coviii—10
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Millard, 70 Fed. Rep. 517; Mayor of New York v. Brady, 115
N. Y. 615.

Mr. Harry H. Hall for respondent:

The Circuit Court of the United States for the Eastern Dis-
trict of Louisiana had jurisdiction to entertain and decide
the suit in equity between the Southern Railway Company
and Ephraim Simon and therefore, under the authorities, the
writ of habeas corpus must be denied. Ez parte Yarbrough,
110 U. 8. 651; In re Frederick, 149 U. 8. 76; Ex parte Terry,
128 U. S. 302.

The judgment of the state court was an absolute nullity
for want of citation. Peterson v. Chicago Ry., 205 U. S. 390;
Green v. Chicago St. Ry., 205 U. S. 530; St. Clair v. Coz, 106
U. 8. 350; Pennoyer v. Neff, 95 U. S. 727; Scott v. McNeal, 154
U. S. 34. |

The United States Circuit Court has jurisdiction in a suit
between the parties in interest, citizens of different States,
claiming that the judgment obtained by one against the other
is voidable for fraud practiced in obtaining it. Johnson V.
Waters, 111 U. 8. 667; Cole v. Cunningham, 133 U. 8. 11%;
Marshall v. Holmes, 141 U. 8. 596; Terre Haute & I. R. Co. V.
Peoria & P. U. R. Co., 82 Fed. Rep. 945; National Surety Co-
v. State Bank &c., 120 Fed. Rep. 593.

MR. Justick HowmEs delivered the opinion of the court.

The petitioner is in custody for contempt, he having v1olat}e]d
a preliminary injunction issued by the Cireuit Court of tth
United States. He brings this petition on the ground. that toe
Circuit Court had no jurisdiction, and that therefore its decree
might be disobeyed.

The jurisdiction of the Circuit Court over the‘ cause fiepeI{::
on the allegations of the bill upon which the injunction ¥

e Southern Railway

granted. That bill was brought by th ought

Company against the petitioner. It alleges that Simon br
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a suit against the railway in Louisiana surreptitiously and
without its knowledge, and that, on the suggestion that the
railway was a foreign corporation doing business in the State
without having named an agent to receive service, he served
the citation upon the Assistant Secretary of State, whereas
the railway was not a corporation doing business in the State,
and the service was void. The suit proceeded to judgment for
a fraudulently exaggerated sum, while the railway had no
knowledge of the proceedings until after the judgment was
rendered. As soon as it heard of it it began this suit; in effect
to prevent the enforcement of the judgment, because uncon-
scionable and fraudulently obtained upon a cause of action to
which it has a good defense if allowed to present the same.
The bill further alleges that Simon will attempt to collect
the fraudulent judgment by fieri facias, and prays as specific
relief an injunetion against his further proceeding under the
same, but the general scope and purpose of the bill is what
we have stated. A preliminary injunction was issued, after a
hearing on affidavits, on June 30, 1905, and Simon appears to
hf«we obeyed the order for over two years. A demurrer to the
b}H Was overruled in December, 1906, and a plea to the juris-
diction, filed in February, 1907, was overruled in the following
May. Simon answered in August and issue was joined in the
same month. The contempt seems to have occurred in No-
Vf3mb(_%r. It consisted in obtaining a writ of fieri facias and
directing ailevy and the service of garnishment process to
Cone“ the judgment. Tt was admitted at the argument that
th1§ @ethod was adopted in order to obtain a summary dis-
p;)SWlQH O.f the cause by this court instead of awaiting the result
znz t;lsllrl;l ﬂ_“e regular way. The punishme.nt was a small fine,
The factzréiortngent was ordered only untq the fine was paid.
Tie v ot ate hseem t(z us enough to dl'S}')OSE of this case
ahe € l(si.t at a y.)rlsoner ca.nnot anticipate .the regular
e g)e liefd ings having for their e.nd to determl'ne .w}}etber
e eld or released, by alleging want of jurisdiction
Petitioning for a habeas corpus, United States v. Sing Tuck,
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194 U. 8. 161, 168; Riggins v. United States, 199 TU. 8. 547;
Whitney v. Dick, 202 U. S. 132, 140; In re Lincoln, 202 U. §.
178. 1In the present instance the release of the petitioner is
not the primary issue of the case, to be sure, but it is so closely
wrapped up with that issue that when it is apparent that the
imprisonment is only nominal and has been incurred after
two years’ acquiescence, merely in order to secure a speedier
hearing in this court, the analogy of the decisions is very close.
The petitioner is in no position to demand this summary relief.
This is not a suit coram non judice and wholly void by reason
of Rev. Stat. § 720, forbidding United States courts to stay
by injunction proceedings in any state court. The Circuit
Court had jurisdiction of the cause. That must be assumed
at this stage, and finally unless we overrule the strong intin?a-
tions in Marshall v. Holmes, 141 U. S. 589, and the carlier
cases cited in that case. Even if the decision could have been
put on a narrower ground, the ground adopted was that the
Circuit Court had original jurisdiction of such a suit. It would
be going far to say that, although the Circuit Court had power
to grant relief by final decree, it had not power to preservé
the rights of the parties until the final decree should be rea,ch?d,
or that an injunction continued in force under the authonty
of the United States, but originally issued by a state E:O}lf[‘v
stood on stronger grounds than one granted by the United
States court in the first place. Even if the order was erroncou’
it would be going far to say that it was made without JU”.Sd{G'
tion and might be disregarded, although the court had .]}m:'
diction of the cause. See United Stales v. Shipp, 203 U >
563, 573. But without laying down a broader propositiop than
is required, we are of opinion that in the particular cirou™
stances of this case habeas corpus is an extraordinary remedy)
for which there has been shown no sufficient ground. )
It is argued that the bill does not disclose facts that Warr&n..
going behind the judgment, but contains only vague allegaf
tions of fraud. But it alleges facts that show a total wamtt}(ie
jurisdiction in the state court, and implies at least that
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fietitious service was made with deliberate fraud. Its general
nature and purpose are clear.- Enough is alleged to amend
by, if amendment is necessary, and to give jurisdiction to the
Cireuit Court. As we cannot pronounce the whole proceeding
void, we have nothing to do with the sufficiency of the plead-
ing or the question whether the bill would be good or bad on
demurrer. There was at least color of right for the preliminary
order and it will be time enough to discuss the merits if the case
comes here again after final decree.

Rule discharged.

Petition jor habeas corpus denied.

HOUGHTON ». MEYER, POSTMASTER GENERAL.

APPEAL FROM THE COURT OF APPEALS OF THE DISTRICT OF
COLUMBIA.

No. 49. Argued November 12, 1907.—Decided January 20, 1908.

While the res?raining order authorized by § 718, Rev. Stat., is a species of
temporary injunction it is only authorized until a pending motion for a
temporary injunction can be disposed of.

The undertaking given to obtain a restraining order under § 718, Rev. Stat.
must be construed in the light of that section and it necessarily is super-
se.ded by.an order or decree granting an injunction and thereupon ex-
pires by its own limitation, notwithstanding such order or decree may

’ subs.equently be reversed.

rhteh é;rl:grs Oftin un@ertaking cannot be held for any period not covered
had AL e COnil.ertture tha.t tl}ey would have given a new undertaking

one b.een required. Their liability must be determined on the one

: actlllally given.
ntfl}:SP 2::; 'thte obligors on the und?rtaking obtained an order restraining
iy as <’a]fh(}enera}1 from refusing to transmit their matter at second
hearing OZ- % e mf)t-lon on .the order was not brought on but on the
fofin s he merits the trial court, by decree, granted a permanent

A, 'I_‘hls decree was reversed. In an action brought by the
1Original dock :

General,

et title: Houghton et al. v.George B. Cortelyou, Postmaster

By order of the court Gi :
: . : eorge V : ¢ :
Was substituted ag appellee. i e
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Postmaster General, on the undertaking, claiming damages for entire
period until final reversal of decree, held that:

The liability on the undertaking was limited to the difference in postage
on matter mailed between the date of the restraining order and the entry
of the decree of the trial court which superseded the restraining order.

This was not a case in which the parties should be relieved from the obliga-
tion of the undertaking for damages during the period for which it was
in force. Russell v. Farley, 105 U. S. 433, distinguished.

27 App. D. C. 188, modified and affirmed.

THE facts are stated in the opinion.

Mr. Holmes Conrad and Mr. William S. Hall for appellants:

In the United States courts, where an injunction is granted,
neither law nor equity gives any remedy in damages to the
defendant, because it is regarded that the injunction flows
from the judgment of the court, and not from the plaintiff.
Where an injunction is granted and afterwards dissolved,
there is no power to award damages unless bond or un(.ier-
taking has been required upon the issue of the injunction.
Russell v. Farley, 105 U. S. 433. Without a bond no damages
can be recovered at all unless a case of malicious prosecution
is made out. Meyers v. Block, 120 U. S. 206, 211. '

In this case there can be no claim of malicious prosecution,
as Mr. Justice Hagner, upon final hearing, decided that t.h(’
claim of the plaintiff was well founded and ordered an In-
junction to issue. Crescent Live Stock Co. v. Buichers' Union,
120 U. 8. 141, 158.

When a hond has been given, it is within the power of the
trial court to decide whether any damages should be recovered.
Russell v. Farley, 105 U. S. 433, 446.

In this case the preliminary injunction or restraining order
was superseded by the decree made at the hearing of the caus®,
and with that decision the office and sole function O_f the
temporary injunction ceased and was no longer operative.

The preliminary injunetion or restraining order was by ft‘s
terms to continue only “until further order.”” It was never
dissolved. It expired by its own limitation. Sweeney V-
Hanley, 126 Fed. Rep. 97, 99.
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The injunction which was dissolved was the injunction of
March 10, 1903, for which no bond was ever given or asked
for. Had the defendant desired security, the matter should
have been brought to the attention of the court. Cayuga
Bridge Co. v. Magee, 2 Paige (N. Y.), 116.

The court cannot impose on the plaintiffs any undertaking
which they have not given. It only makes the undertaking a
condition of granting the injunction. If the plaintiffs refuse
to give it, the court can refuse the injunction, but it cannot
compel the plaintiffs to give an undertaking. Tucker v. New
Brunswick Trading Co., 44 Ch. Div. 249.

An undertaking given by plaintiff on the issuing of a restrain-
ing order may be continued in effect after the hearing, with
the eonsent of the plaintiff, but not otherwise. Novello v.
James, 5 De G. M. & G. 876.

Mr. Henry H. Glassie, Special Assistant to the Attorney
General, for appellee:

Damages should be assessed for the entire period during
}N}_lich the injunction remained in force, for so long as the
njunetion remained in operation the undertaking remained in
force as a means of indemnity. Dodge v. Cohen, 14 App. D. C.
982; Hamilton v. State, use of Hardesty, 32 Maryland, 348, 353.

Complainant’s injunctions, being dissolved for want of right
and equity to sustain them, are conclusively determined to
have been wrongfully and inequitably sued out.

EVel’y: i{ljunetion which upon the same state of facts is dis-
solved, 1S.1nequitably granted, because if the complainant had
been. equitably entitled to the relief it would have been im-
possﬂ?le that. the bill should have been dismissed or his in-
Eﬁctﬁl tdeélled: Qn this. point the decree that complainant’s
Spain 155 “;3 dismissed is of course conclusive. Oelrichs v.
502‘5:17. o all. 211, 228, 229; Hopkins v. State, 53 Maryland,

)t yatne V..H olladay, 62 Indiana, 4, 9.
miétai{se I(Y)Tflﬂllaterlal whether the injunction was granted by
aW or upon a misapprehension or misstatements
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of the facts. The defendant is entitled to the protection of
the undertaking whenever and for whatever reason the com-
plainant actually fails on the merits. Griffith v. Blake, L. R.
27 Ch. Div. 474, 476, 477; Hunt v. Hunt, 54 L. J. Ch. (N. 8.
289, 290. See also Russell v. Farley, 105 U. S. 433, 438, 439;
Coz v. Taylor's Administrator, 10 B. Mon. 17, 21, 22; Winslow
V. Mulcahy, 35 S. W. Rep. 762, 763; N. Y. & L. B. R. R. v.
Dennis, 40 N. J. L. 340.

There is absolutely no equitable consideration in this case
which will relieve the complainants from the obligation im-
posed by their own undertaking. No new facts have super-
vened which were not known to the complainants at the time.
In each case complainants knew that the result of granting
the injunction would be the very state of things that has hap-
pened—that the Postmaster General would be prevented from
getting the full rate and that they would gain and he would
lose the difference. The damages which have resulted are not
only the natural and inevitable result of their action, but the
result actually in their contemplation and which they de-
liberately intended to produce.

MRr. JusTice Day delivered the opinion of the court.

This case is here by appeal from the Court of Appeals of the
District of Columbia. The case originated in an action brought
against the then Postmaster General (Mr. Payne) to compel
him to enter and transmit certain publications of the com-
plainants, Houghton, Mifflin & Company, as second class mat-
ter instead of third class as ruled by the Postmaster General;
and the bill prayed an injunction restraining the Postmaster
General from refusing to transmit them at second class matter
rates. A restraining order was issued upon the filing of the
bill on May 31, 1902, in the following terms:

“Upon the complainant filing undertaking, as requ'irei bz
equity rule 42, the defendant will be hereby restraime ?0
prayed in the within-mentioned bill until further order,
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be made, if at all, after a hearing, which is fixed for the 16th
day of June at ten o’clock a. M., 1902, of which take notice.
“By the court:
A. B. HaGNER, Justice.”

An undertaking was given in the following terms:

“(eorge H. Mifflin, one of the complainants, and the Ameri-
can Surety Company of New York, surety, hereby undertake
to make good to the defendants all damages by him suffered
or sustained by reason of wrongfully and inequitably suing
out the injunction in the above-entitled cause, and stipulate
that the damages may be ascertained in such manner as the
justice shall direct, and that, on dissolving the injunction,
h.e may give judgment thereon against the principal and sure-
ges for said damages in the decree itself dissolving the injunc-
ion.

“Georce H. MIFFLIN.
“Tur AMERICAN SURETY CoMPANY, NEW YORK.

“By Jwo. 8. Loup.

“Approved 4 June, 1902. A. B. HacNER.”

No f‘}rther hearing was had upon the application for a tem-
porary injunction, and on March 10, 1903, the case was heard
Onhthe_merits and the following injunction awarded:

.T I_HS cause, coming on to be heard upon the bill and the
exhibits filed therewith, and on the papers filed in the cause
and .the proceedings had therein, was argued by counsel. On
90n51deration thereof it is this 10th day of March, 1903, ad-
]Uf}‘ged, ordered, and decreed—
pUbl(ilc.;tioThat t.he COfnplaina}nts are entitled to have their
and tfansns-tentltled Riverside Literature Series’ received
second 0122 te;is tgr%ugg the mails as mailable matter of the
March 3 187’9, efined by the act of Congress approved
Peqft'l Ehat the Postmaster General be, and he is hereby,

ally restrained from enforcing and continuing the can-
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cellation of the certificate of entry set forth in paragraph six
of said bill, and from refusing to receive said publication and
transmit the same through the mails as mailable matter of
the second class, in accordance with the provisions of said
act of Congress approved March 3, 1879, and from denying
to the complainants the receipt, entry, and transmission
through the mails of their publication entitled Riverside Lit-
erature Series’ as mailable matter of the second class, as de-
fined by the act of Congress approved March 3, 1879.”

An appeal was taken to the Court of Appeals of the District
of Columbia, and on June 5, 1903, the decree of the Supreme
Court was reversed and the case remanded to the court below,
with directions to dismiss the bill. 22 App. D. C. 234. From
that decree an appeal was taken to this court, and the decree
of the District Court of Appeals was affirmed on April 11, 1904
194 U. S. 88.

Upon receipt of a mandate of this court the Distriet Court
of Appeals issued its mandate, ordering the court below to
dismiss the bill. The Postmaster General moved the court
to enter a decree upon the mandate of the District Court of
Appeals, to dismiss the bill dissolving the injunction, and
ascertain the damages by reason of the violation thereof. The
District Supreme Court entered a decree setting aside }tS
original decree, and dismissed the bill, and dissolved the I
junction theretofore granted, but being of opinion Fhatr'as
matter of law, the complainants and sureties on the injunctio?
bond given in the case were not liable to damages thereod
the motion for ascertainment of damages upon such under
taking was overruled and denied, and the injunction under-
taking cancelled and annulled. he

From the part of the decree refusing to assess damages
Postmaster General, Mr. Cortelyou having succeeded Mr. Paynefv
appealed to the District Court of Appeals, where the order St
the court below was reversed, and a decree directed agalf};e
the appellant and the surety on the injunction bond for -
sum of $6,880.86, the amount with interest stipulated as
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difference between postage due at third class rate and that
paid as second class rate “between the date of the filing of
the injunction herein and June 16, 1904, when such mailing
at the second class rate was discontinued.” 27 App. D. C. 188.
Thereupon appeal was taken to this court.

It is the contention of the appellants that the original under-
taking being entered only for a temporary purpose, had spent
its force, and that there is no liability thereon, notwithstanding
the fact that the original decree granting a permanent injunc-
tion was reversed by the District Court of Appeals, which
judgment was affirmed in this court.

The contention of the appellee is that the damages sustained
by the Postmaster General during the time pending this action
was secured by the bond, and recovery may be had for the
damages sustained, or, if not for the full amount, at least for
the time from the granting of the restraining order until the
final decree in the court of original jurisdiction.

The determination of the question involved depends upon
the nature and character of the undertaking given. The re-
straining order issued in the case was authorized by § 718 of
the Revised Statutes of the United States, which is as follows:

“Whenever notice is given of a motion for an injunction out
f)f a Circuit or District Court, the court or judge thereof may,
if there appears to be danger of irreparable injury from delay,
grant a.n.order restraining the act sought to be enjoined until
th‘e decision upon the motion; and such order may be granted
}mth or without security, in the diseretion of the court or
JUd§8.” Rev. Stat. § 718.
17%‘5251‘1%15 igc;ion, origir'la-lly passed J une 1, 1872 ( § 7-, s 255,
tng 3t t;romJ s ?, ::riwstralnlng. o?der vimth featn}res dlstmgu‘lsh-
o el interlocutory .1n3unct10n was introduced into
1703, o, 99 Y1 gw. In the prior act of Cor'lgress. of March 3,
Shal], a. wr{t f‘c.at_. 334., 335, it was pr.0V1ded in §5:"‘Nor
i reo’ Injunction be granted in any case without
of the timep&n:inous notice to .the adverse party, or his attorney,

place of moving for the same.”
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By force of §718 a judge may grant a restraining order in
case it appears to him there is danger of irreparable injury,
to be in force “until the decision upon the motion” for tempo-
rary injunction. Thus by its very terms the section ( 718) does
not deal with temporary injunctions, concerning which power
is given in other sections of the statutes, but is intended to
give power to preserve the status quo when there is danger of
irreparable injury from delay in giving the notice required
by Equity Rule 55, governing the issue of injunctions. While
the statutory restraining order isa species of temporary injunc-
tion, it is only authorized, as § 718 imports by its terms, until
the pending motion for a temporary injunction can be heard
and decided. Yuengling v. Johnson, 1 Hughes, 607; S. C., 30
Fed. Cases, 866, Case No. 18195; Barstow v. Becket 110 Fed.
Rep. 826, 827; North American Land and Timber Co. v. Wat-
kins, 109 Fed. Rep. 101, 106; Worth Mjfg. Co. v. Bingham, 116
Fed. Rep. 785, 789. |

And the same view has been recognized in other jurisdictlgns
having similar statutory provisions. ‘“A temporary restralp-
ing order is distinguished from an interlocutory injunction in
that it is ordinarily granted merely pending the hearing of 8
motion for a temporary injunction and its life ceases with the
disposition of that motion and without further order (_)f d}e
court, while, as we have seen, an interlocutory injunctl'on 18
usually granted until the coming in of the answer or until th.e
final hearing of the cause and stands as a binding restraint until
rescinded by the further action of the court.” 1 High on In-
junctions (4th ed.), § 3.

Turning from a consideration of the authority conferred t0
the terms of the order, it will be seen that the judge“aﬂtei
under the terms of § 718. For the order of restraint is 'Unt'l
further order, to be made, if at all, after a hearing, which l?
fixed for the 16th day of June, at ten o’clock A. M., 1902 Ot
which take notice.” This is the order of which the dfefendand
had notice and concerning which indemnity was required an
given in the bond now in suit.
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As we have noticed, no further undertaking was required of
Houghton, Mifflin & Company after the restraining order issued
in its favor. The Court of Appeals of the District said, 27
App. D. C. 195:

“But we do not think the bond ceased to be in force after
the decree was entered making the injunction perpetual. The
parties, by their actions, treated it as though it continued to
apply. The appellant would, had any question been raised,
have asked for a new bond, in which event the appellees doubt-
less would have conceded that the bond remained in force.
When the main case was before this court, and later was taken
to the United States Supreme Court, it was considered that
the original undertaking was in force or a new one would have
b.een required,—one other than the supersedeas bond then
given.”

But we do not think the case can be decided upon conjecture
as to what bonds might have been required. We must de-
tgrmine the case upon the liability of the principals and sure-
ties on the bond which was actually given.

.When the parties gave this undertaking, the court, exer-
cising its discretion, had required that the restraining order
should be upon condition that bond be given to secure the
defen‘dant against loss because of this temporary restraint.
. It is true that the restraining order was, by its terms, to be
In force until “further order,” to be made, if at all, after hear-
ing. Neither party brought on for hearing the pending mo-
tion for a temporary injunction. When the further order was
made nothix}g was said of the restraining order. A new and
%er‘manent injunction in favor of the plaintiffs was granted.
ith:ai diicgei neilessfitril_y s_uperseded. the.re§training order, and
il 1}30 iurt}? tl.e h.n.ntatlon contamed. in its terms, and there
ol er liability on the bond, given only to secure that
bellt‘eiisexf;el(rit};er conter'lde.d‘ by the ?ppellants that they'sh.ould
s rom all liability on this bond, upon the principles
own in Russell v. Farley, 105 U, S. 433. In that case the
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equity practice in the courts of the United States concerning
security for injunctions was elaborately discussed by Mr. Jus-
tice Bradley, speaking for the court. It was held that the
exercise of discretion involved in the decision of the court of
original jurisdiction, in awarding or withholding damages,
should only be reversed in clear cases. And examining the
procedure in the case then in hand, with a view to ascertaining
whether injustice had been done, the fact is shown that the
injunction secured by the obligation given in that case had
never been entirely dissolved; that it had never been decided
that the complainant was not entitled to it, at least as to a
portion of the property claimed by the parties suing out the
injunction, and it turned out on the final hearing that as to
more than one-half of the claim the injunction was properly
issued. In course of the discussion the learned justice says,
p. 442:

“When the pledge [deposited by order of court] is no longer
required for the purposes of justice, the court must have the
power to release it, and leave the parties to the ordinary
remedies given by the law to litigants inter sese. Where the
fund is security for a debt or a balance of account, or other
money demand, this would rarely be allowable; but in many
other cases it might not infrequently occur that injustice would
result from keeping property impounded in the court. On
general principles the same reason applies where, instead of a
pledge of money or property, a party is required to give borlld
to answer the damage which the adverse party may sustall
by the action of the court. In the course of the cause, or at
the final hearing, it may manifestly appear that such an SX;
traordinary security ought not to be retained as a basis 0
further litigation between the parties; that the suit has been
fairly and honestly pursued or defended by the party who Wsz
required to enter into the undertaking, and that it wouldh :
inequitable to subject him to any other liability than ! %t
which the law imposes in ordinary cases. In such a C‘ase'l
would be a perversion, rather than a furtherance, of justice
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to deny to the court the power to supersede the stipulation
imposed.”

In the present case the court of original jurisdiction, the
Supreme Court of the District, refused to assess damages upon
the injunction bond, for what reason the record does not dis-
close. The District Court of Appeals, as we have seen, assessed
damages for the entire period, during which it held the injunc-
tion to be in force. We do not think this case comes within
the class outlined in Russell v. Farley, wherein the order of
the trial court ought not to be disturbed upon principles of
equity and in view of the superior knowledge of that court of
the conduct of the parties in the course of the litigation.

In this case the Government and the appellants were in con-
troversy as to the rate of postage to be charged upon a certain
clas_s of publications sent through the mail by the appellants.
It is true that the department’s rulings for some years had
been in favor of the contention of the appellants as to the class
to which this mailable matter belonged. When the Postmas-
ter General ruled to the contrary, and correctly, as has now
been held in the District Court of Appeals and in this court,
the pu_blishers applied to the court for an injunction to continue
them. In their original right to receive this lower rate of postage
pen?hng the litigation which they had begun, with a view to
testing the right of the Government to make this demand.
The court entertained the suit and awarded a restraining
order, but upon the condition that if the publishers continued
to receive the lower rate postage for which they contended,
I(I}Otwlthstanding the ruling of the Postmaster General, the
: S:g‘:;tn_etnt was to. be inden‘miﬁed against loss should it turn
1 }F}SIGCOHtS]I}tLon was right anc.i that (-)f' the complainants
e .to Sec‘u pu t}lls‘ ers aceepted th.ls condltlc.)n, and gave the
A Wi COZirOV:;TS rlg}tlt ;clo continue sendlr}g the mailable
order of the court, y at the old rate, pending the further
th:ts tz; se}s}itt n(;i Stg:; f(l}nal decision i.n this court, it turned out

eneral was right, and that the Govern-
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ment was justly entitled to the additional rate of postage as
ruled by the Postmaster General. The result of the decision
established not only the right of the Government to receive
the additional postage, pending the controversy, but also
established the fact that the publishers had received a very
considerable amount of service from the Government in carry-
ing the publications through the mails at a rate less than it was
entitled to charge.

We do not perceive, in this condition of affairs, any room
for the application of the doctrine laid down in Russell v.
Farley, which permits a court to relieve from liability on an
injunction bond. The result of this litigation leaves no doubt
as to the rights of the parties, and the Government’s right to
avail itself of the security given to secure payment of the
postage which it was legally entitled to charge.

It is not necessary for us to decide whether further and other
security might not have been required under Equity Rule 93,
or otherwise, as a condition of continuing the injunction after
final judgment. What we determine is that this undertaking
was authorized and given in pursuance of § 718, Rev. Stat,
and should be construed accordingly. The District Court of
Appeals should have sustained the order of the Supreme Court
of the District, declining to assess any damages on the bond,
except for the period from the time the bond was approved
until March 10, 1903, the date of the decree in the court of
original jurisdiction. Jo o

The judgment of the Court of Appeals giving damages Of
the entire period of the litigation and until the_ legal ratego
postage was paid by appellants should be modified so 8
include only damages for the period covered by the restraining

order, as above stated, and, as so modified, Tt
Affirmed, costs in this court to be equally dwie:
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ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR THE
EASTERN DISTRICT OF KENTUCKY.

No. 203. Argued October 29, 30, 1907.—Decided January 27, 1908.

It is not within the power of Congress to make it a criminal offense against
the United States for a carrier engaged in interstate commerce, or an
agent or officer thereof, to discharge an employé simply because of his
membership in a labor organization; and the provision to that effect
in § 10 of the act of June 1, 1898, 30 Stat. 424, concerning interstate
carriers is an invasion of personal liberty, as well as of the right of prop-
erty, guaranteed by the Fifth Amendment to the Constitution of the
United States, and is therefore unenforceable as repugnant to the decla-
ration of that amendment that no person shall be deprived of liberty
or property without due process of law.

While the rights of liberty and property guaranteed by the Constitution
against deprivation without due process of law, are subject to such
reaso.nable restrictions as the common good or general welfare may
require, it is not within the functions of government—at least in the
absence of contract—to compel any person in the course of his business,
and against his will, either to employ, or be employed by, another. An
employer has the same right to prescribe terms on which he will employ
one to labor as an employé has to prescribe those on which he will sell
his laer, and any legislation which disturbs this equality is an arbitrary
and unjustifiable interference with liberty of contract.

Qufzare, an.d not decided, whether it is within the power of Congress to make
1t a Crlm'inal offense against the United States for either an employer
engaged in ifxterstate commerce, or his employé, to disregard, without

ThS:ﬂ"loclent notice or excuse, the terms of a valid labor contract.
wécﬁ’esrut% regulate interstate commerce is the power to prescribe rules by
o | reca 1 cocrinmerce m.ust be govemed, but the rules prescribed must
regulafed M(li substantial r.elatxon to, or connection with, the commerce
e emylar:(. as that relatlon. doszs not exist between the membersl}lp
ik ’hepi?  in a labor orgamz.a"mon and the interstatfe commerce with
S lfgggnemed, the provision above referreq to m‘§ 10 of the act
i ami & suc}clanflt(l)t‘ be sustained as a regulation of interstate com-

R \;VI hin the competency of Co.ngress.

Kt exertglii ate l'nter§tate commerce, while gx.'ea.t and paramount,
L the in Yxolatlon of any fundamental right secured by other
e National Constitution.

VOL. ceviir—11
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The provision above referred to, in § 10 of the act of June 1, 1898, is sever-
able, and its unconstitutionality may not affect other provisions of the
act or provisions of that section thereof.

THE facts, which involve the constitutionality of §10 of
the act of Congress, concerning carriers engaged in interstate
commerce (known as the Erdman Act), passed June 1, 1898,
¢. 370, 30 Stat. 424, are stated in the opinion.

Mr. Benjamin D. Warfield, with whom Mr. Henry L. Stone
was on the brief, for plaintiff in error:

Section 10 is unconstitutional. If it affects commerce at all,
it does so only obliquely, remotely, indirectly and collat.eraﬂy.
A regulation of commerce to come within the meaning of
the commerce clause of the Constitution, must be direct
and substantial, and not merely indirect, remote, incidental
and collateral. Therefore § 10 was beyond the power of Con-
gress to enact. Addyston Pipe & Steel Co. v. United Sv’ta.tes,
175 U. 8. 211; Hopkins v. United States, 171 U. 8. 578; U mt@fi
States v. E. C. Knight Co., 156 U. S.1; Hooper L Cfih'
fornda, 105 U. S. 648, 654; Williams v. Fears, 179 U. 8. 270,
278; Munn v. Illinois, 94 U. S. 113; Mugler v. Kansas, 7123
U. 8. 623, 661. See also L. & N. R. Co. v. Kentucky, 161 U.S.
677; Smith v. Alabama, 124 U. S. 465; Sherlock v. Alling, 93
U.S.102; L. S. & M. 8. R. R. Co. v. Smith, 173 U. S. 684

The act under consideration does not prescribe any rule as
to traffic or transportation. No rule whatever is lmd' down.
There are no regulations to which the carrier is required tg
conform, or failing in obedience to which it is to be re.nderet
liable in a civil or a criminal forum. The act is a bold attetrnpt
to regulate an ordinary relation of life— of master and selivan
—one hitherto supposed to be entirely within statfe conf;ro "f .

Section 10 violates the Fifth Amendment. It impairs, i 1_
does not in fact destroy, the valuable property right of G,OH“
tract. Similar state statutes have been declared .unconstltlu
tional. State v. Julow, 31 8. W. Rep. 781; Gillespic v. Pl
58 N. E. Rep. 1007; State ex rel. Zillmer v. Kreutzberg,
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N. W. Rep. 1098; People v. Marcus, 77 N. E. Rep. 1073;
Wallace v. Georgia C. & N. Ry. Co., 22 S. E. Rep. 579;
New York &c. R. Co. v. Shaffer, 62 N. E. Rep. 1036. See also
Shaver v. Pennsylvania Co., 71 Fed. Rep. 931; Brewster v.
Miller’s Sons & Co., 101 Kentucky, 358; Hundley v. L. & N.
R. Co., 105 Kentucky, 162; Allgeyer v. Louisiana, 165 U. S.
578; Arthur v. Oakes, 63 Fed. Rep. 310.

Seetion 10 is unconstitutional as class legislation. The clas-
sification is unreasonable. The statute attempts to confer priv-
ileges upon union labor that are not conferred upon non-
union labor. No restraint whatever is imposed upon carriers
with respect to discharging or discriminating against non-union
laborers. However lawful it may be for employés to organ-
ize and become members of labor unions or associations, under
our form of government, which guarantees equal privileges to
all before the law, it is not competent for Congress, or state
legislatures, to make such an unreasonable classification asin
the statute before us, whereby union labor is preferred as
against non-union labor. Johnson v. Ry. Co., 43 Minnesota,
223; 8. C.,8 L. R. A. 419; Gulf, Col. & Santa Fé Ry. Co. v.
Ellis, 165 U. 8. 150; Robertson v. Baldwin, 165 U. 8. 275.

YThe Attorney General and Mr. William R. Harr, Special
Ass1stafnt to the Attorney General, for defendant in error:
Section 10 of the act has a clear and direct relation to inter-
state copmerce. Tts constitutionality is not to be determined
by considering it separately from the other provisiens of the
act, as was done by Judge Evans in United States v. Scott, 148
Fed. Rep. 431. Considered in the light of the other provisions
:}f];hel a(Et and the purpose which pervades the entire statute,
% cr(?nzzlm'l of § 10 to interstate commerce is at once apparent.
o ruing statutes the whole statute and all of its parts
?['h 0 be tgken together. Pennington v. Coxe, 2 Cranch, 34.
by ?Orrrgmfest purpose of the act i§ the protection of interstate
i gn commerce by the.avmdance of strikes, lockouts,
» Which are the forms such interruptions usually assume.
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The history of the act removes any doubt on this point.
It was the result of the great railroad strike at Chicago in
June-July, 1894. See Senate Rep. 591, 55th Cong., 2d Ses-
sion; H. Rep. 454, 55th Cong., 2d Session.

It recognized the fact that such interruptions were not apt to
assume serious proportions unless the employés were members
of labor organizations and the latter became involved in it.
Congress also recognized the fact that discrimination against
employés because of their membership in a labor organization
was calculated to bring on such disturbances. For the pur-
pose, therefore, of preventing these interruptions, it provided
means for the arbitration of disputes between the carriers and
their employés through the labor organizations to which the
latter belonged, and forbade discrimination against employés
because of their membership in such organizations.

The relation of the inhibitions in § 10 to the general scheme
for the protection of interstate commerce embodied in the act
against interruption by strikes, lockouts, etc., is therefore
apparent. Congress has the constitutional authority so to
regulate the business of a common carrier engaged in inter-
state commerce as adequately to protect and safeguard the
interests of such commerce.

The right of individuals or corporations to make contracts
and do business is at all times subservient to the power of
Congress to regulate interstate commerce, and common car
riers are subject to greater control than private indl.wduals
by the State or Congress (according as their business 1s‘10031
or interstate), on account of the public nature of such business.
See United States v. Trans-Missouri Freight Assaciation,ylﬁﬁ
U. 8. 290; United States v. Joint Traffic Association, 171 U. S
505; Addyston Pipe and Steel Co. v. United Slates, 175 U. :
211; United States v. Northern Securities Co., 193 U. S. 197;
United States v. Swift & Co., 196 U. S. 375.

When the business of the carrier is interstate, ' :
the State to control the conduct of its business in t.he 1nterte;é
of the public health, safety or convenience is subject t

the power of
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paramount right of Congress over the subject, which may
displace all state regulations by legislation of its own. Gub-
bons v. Ogden, 9 Wheat. 1, 210; Nashville &c. Ry. v. Alabama,
198 U. S. 96; Hennington v. Georgia, 163 U. S. 299, 317; New
York, New Haven & Hartford Ry. Co. v. New York, 165 U. S.
628, 631; Reid v. Colorado, 187 U. 8. 137. See also Granger
Cases, 94 U. S. 113; Wabash, St. Louis & Pacific Ry. Co. v.
Illinots, 118 U. 8. 557; B. & O. R. R. Co. v. Baugh, 149 U. 8.
368.

Although the Supreme Court has held that the act to regu-
late commerce did not confer upon the Interstate Commerce
Commission the power to fix rates, Cincinnati &c. Ratlway V.
Interstate Comm. Comm., 162 U. 8. 184; Interstate Comm. Comm.
v. Cincinnati dc. Railway, 167 U. S. 479, in so doing it plainly
recognized the plenary authority of Congress over the matter.
See Johnson v. Southern Pacific Co., 196 U. 8. 1, construing the
safety-appliance act of March 2, 1893, and showing that Con-
gress may change the common law rules of liability between
Tnaster and servant in respect to common carriers engaged in
interstate commerce; and may also legislate for the protection
of employés of such common carriers.

The cases above referred to simply extend to interstate
commerce by land the principles theretofore enumerated by
the Supreme Court in reference to interstate commerce by
water. Prior to the construction of railroads the plenary
power of Congress over the navigable waters of the United
States and the agencies and instrumentalities of interstate
COmmerC.e thereon had been firmly established, and later cases
Cl?nﬁm} its power in that regard. Gibbons v. Ogden, 9 Wheat.
H’ognﬁf-&?tes v. Coombs, 12 Pet. 72; Waring v. Clarke, 5
delp};ia 3, %ITnnot v. Davenport, ?2 How. 240; Gilman v. Ph.ila—
o ,Un‘t 211. 713; The Daniel Ball, 10 Wall. 557; Bridge
Chicaéo 1(;76UStSates’ 105 U S. 470; Esca@ba Company V.

) . 8. 678; Williamette Iron Bridge Co. v. Hatch,

1 T
L?5SU.2181. L; United States v. Bellingham Bay Boom Co., 176
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These cases affirm the right of Congress to license, inspect
and control vessels engaged in interstate commerce upon the
navigable waters of the United States, and to exercise ex-
clusive control over such highways in the interest of com-
merce and regulation thereon.

There is no invasion of the carrier’s liberty by this statute.
Congress has the right to control common carriers engaged
in interstate commerce in the matter of the selection of their
employés so far as it may be necessary for the protection of
such commerce and the persons engaged in it, whether as
shippers, passengers or employés.

Counsel rely on certain decisions, holding that a State had
no authority to enact legislation forbidding discrimination by
employers against members of labor organizations. Gillespz'e
v. The People, 188 Illinois, 176; State v. Julow, 129 Missouri,
163; State v. Kreutzerberg (Wisconsin) , 90 N. W. Rep. 1093.

The correctness of these decisions may be doubted. Such
statutes do not deprive the employer of any lawful rig%lt
They simply protect the rights of the employés against in-
vasion by the employer. The alleged right of the employer
is a right to interfere with the liberty of his employés because
they are in his service. See Davis v. State, 30 Ohio L. J. 342;
11 Ohio Dec. Reprint, 894. .

The courts have nothing to do with the policy of legisls-
tion, the only question for them being as to the power of
Congress over the subject. United States v. Jount Traffic
Association, 171 U. 8. 505. This statute does not come un'der
the exception intimated in that case in the case of “a P0§51ble
gross perversion of the principle” that Congress was the judge
of the necessity and propriety of legislation for the propzr
protection of interstate commerce. Lochner v. New Yort,
198 U. 8. 45, discussed and distinguished.

MR. JusticE HARLAN delivered the opinion of the court.

This case involves the constitutionality of certain proﬂs;?;ss
of the act of Congress of June 1, 1898, 30 Stat. 424, ¢. 2%
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concerning carriers engaged in interstate commerce and their
employés.

By the first seetion of the act it is provided: “That the
provisions of this act shall apply to any common carrier or
carriers and their officers, agents, and employés, except mas-
ters of vessels and seamen, as defined in section 4612, Re-
vised Statutes of the United States, engaged in the trans-
portation of passengers or property wholly by railroad, or
partly by railroad and partly by water, for a continuous
carriage or shipment, from one State or Territory of the United
States, or the District of Columbia, to any other State or
| Territory of the United States, or the District of Columbia,
or from any place in the United States to an adjacent foreign
country, or from any place in the United States through a
foreign country to any other place in the United States. The
term ‘railroad’ as used in this act shall include all bridges and
ferries used or operated in connection with any railroad, and
also all the road in use by any corporation operating a railroad,
whether owned or operated under a contract, agreement or
lease; and the term ¢ transportation’ shall include all instru-
mentalities of shipment or carriage. The term ‘employés’
88 used in this act shall include all persons actually engaged
I any capacity in train operation or train service of any
des'cnptmn, and notwithstanding that the cars upon or in
Whm_h they are employed may be held and operated by the
carrier under lease or other contract: Provided, however, That
:ilfd:c;njlal}ll Ihot be held to apply to e’mployés of ‘stree‘.c rail-
e servicz aI apply only to employés .engaged in rallroafi
e -t n gvery such case the carrle’r §hall be responsi-
i td t}i s and defaults of.sucl.l employés in the same man-
i é: S;‘me extent as if said cars were owned by it and
the contrars; ¥ alrectlyhemployed by it, and any provisions to
e ny suc legse or other contract shall be binding

etween the parties thereto and shall not affect the

obligati . ks
igations of said carrier either to the public or to the private
Parties concerned.”
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The 2d, 3d, 4th, 5th, 6th, 7th, 8th and 9th sections relate
to the settlement, by means of arbitration, of controversies
concerning wages, hours of labor, or conditions of employ-
ment arising between a carrier subject to the provisions of
the act and its employés, which seriously interrupt or threaten
to interrupt the business of the carrier. Those sections pre-
seribe the mode in which controversies may be brought under
the cognizance of arbitrators, in what way the arbitrators may
be designated, and the effect of their decisions. The first sub-
division of § 3 contains a proviso, “that no employé shall be
compelled to render personal service without his consent.”

The 11th section relates to the compensation and expenses
of the arbitrators.

By the 12th section the act of Congress of October 1, 1888,
25 Stat. 501, c. 1063, creating boards of arbitrators or commis-
sioners for settling controversies and differences between rail-
road corporations and other common carriers engaged in inter-
state or territorial transportation of persons or property and
their employés, was repealed.

The 10th section, upon which the present prosecution is
based, is in these words:

“That any employer subject to the provisions of this act
and any officer, agent, or receiver of such employer, who shall
require any employé, or any person seeking employment, as
a condition of such employment, to enter into an agreement,
either written or verbal, not to become or remain a member
of any labor corporation, association, or organization; or shall
threaten any employé with loss of employment, or shall unjust?y
discriminate against any employé because of his membership
in such a labor corporation, association, or orgamization; or Who
shall require any employé or any person seeking employment,
as a condition of such employment, to enter into a contract
whereby such employé or applicant for employment shall
agree to contribute to any fund for charitable, social, or bene-
ficial purposes; to release such employer from legal liability for
any personal injury by reason of any benefit received from
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such fund beyond the proportion of the benefit arising from
the employer’s contribution to such fund; or who shall, after
having discharged an employé, attempt or conspire to prevent
such employé from obtaining employment, or who shall, after
the quitting of an employé, attempt or conspire to prevent
such employé from obtaining employment, is hereby declared
to be guilty of a misdemeanor, and, upon conviction thereof
in any court of the United States of competent jurisdiction
in the district in which such offense was committed, shall be
punished for each offense by a fine of not less than one hundred
dollars and not more than one thousand dollars.”

It may be observed in passing that while that section makes
it a crime against the United States to unjustly diseriminate
against an employé of an interstate carrier because of his being
a member of a labor organization, it does not make it a crime
to unjustly discriminate against an employé of the carrier
because of his not being a member of such an organization.

The present indictment was in the District Court of the
United States for the Eastern District of Kentucky against
the defendant Adair.

The first count alleged “that at and before the time herein-
fxfter named the Louisville and Nashville Railroad Company
1s and was a railroad corporation, duly organized and existing
by law and a common carrier engaged in the transportation
of Passengers and property wholly by steam railroad for a
continuous carriage and shipment from one State of the United
.States to another State of the United States of America, that
13 t(_) say, from the State of Kentucky into the States of Ohio,
Indiana, and Tennessee, and from the State of Ohio into the
State of Kentucky, and was at all times aforesaid and at the
time of the commission of the offense hereinafter named, a
Com_mon carrier of interstate commerce, and an employer,
%lb_lect to the provisions of a certain act of Congress of the
ﬁ:;:ed States ?f Jl&merica, entitled, ‘An Act concerning car-

engaged in interstate commerce and their employés,’
approved June 1, 1898, and said corporation was not at any
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time a street railroad corporation. That before and at the
time of the commission of the offense hereinafter named one
William Adair was an agent and employé of said common
carrier and employer, and was at all said times master me-
chanic of said common carrier and employer in the district
aforesaid, and before and at the time hereinafter stated one
O. B. Coppage was an employé of said common carrier and
employer in the district aforesaid, and as such employé wasat
all times hereinafter named actually engaged in the capacity
of locomotive fireman in train operation and train service for
said common carrier and employer in the transportation of
passengers and property aforesaid, and was an employé of
said common carrier and employer actually engaged in said
railroad transportation and train service aforesaid, to whom
the provisions of said act applied, and at the time of the com-
mission of the offense hereinafter named said O. B. Coppage
was a member of a certain labor organization, known as the
Order of Locomotive Firemen, as he the said William Adair
then and there well knew, a more particular description of said
organization and the members thereof is to the grand jurors
unknown.”

The specific charge in that count was “that said William
Adair, agent and employé of said common carrier and employer
as aforesaid, in the district aforesaid, on and before the 15th
day of October, 1906, did unlawfully and unjustly discriminate
against said O. B. Coppage, employé as aforesaid, by then and
there discharging said O. B. Coppage from such employment
of said common ecarrier and employer, because of his mem.bef"
ship in said labor organization, and thereby did unjustly discron-
nate against an employé of a common carrier and employer €
gaged in interstate commerce because of his membershipin o labor
organization, contrary to the forms of the statute in such cases
made and provided, and against the peace and dignity of the
United 'States.”

The second count repeated the general allegations of Fhe
first count as to the character of the business of the Louisvile
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and Nashville Railroad Company and the relations between
that corporation and Adair and Coppage. It charged “that
said William Adair, in the district aforesaid and within the
jurisdiction of this court, agent and employé of said common
carrier and employer aforesaid, on and before the 15th day
of October, 1906, did unlawfully threaten said O. B. Coppage,
employé as aforesaid, with loss of employment, because of his
membership in said labor organization, contrary to the forms
of the statute in such cases made and provided, and against
the peace and dignity of the United States.”

The accused Adair demurred to the indictment as insuffi-
cient in law, but the demurrer was overruled. After reviewing
the authorities, in an elaborate opinion, the court held the
tenth section of the act of Congress to be constitutional. 152
Fed. Rep. 737. The defendant pleaded not guilty, and after
trial a verdict was returned of guilty on the first count and a
judgment rendered that he pay to the United States a fine of
$100. We shall, therefore, say nothing as to the second count
of the indictment.

It thus appears that the criminal offense charged in the
count of the indictment upon which the defendant was con-
Vl(.:ted was, in substance and effect, that being an agent of a
?allroad company engaged in interstate commerce and sub-
,]e.ct, to the provisions of the above act of June 1, 1898, he
discharged one Coppage from its service because of his mem-
bership in a labor organization—no other ground for such dis-
charge being alleged.

May Congress make it a criminal offense against the United
States—as by the tenth section of the act of 1898 it does—
for an agent or officer of an interstate carrier, having full au-
thority in the premises from the carrier, to discharge an em-
ployé 'from service simply because of his membership in a labor
Organization?
exr:I}rlll‘lS q(tilest'fon is admittedly one of importance, and has been
iy I(lie with care and deliberation. And the court has

ed a conclusion which, in its judgment, is consistent
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with both the words and spirit of the Constitution and is sus-
tained as well by sound reason.

The first inquiry is whether the part of the tenth section of
the act of 1898 upon which the first count of the indictment
was based is repugnant to the Fifth Amendment of the Con-
stitution declaring that no person shall be deprived of liberty
or property without due process of law. In our opinion that
section, in the particular mentioned, is an invasion of the
personal liberty, as well as of the right of property, guaranteed
by that Amendment. Such liberty and right embraces the
right to make contraets for the purchase of the labor of others
and equally the right to make contracts for the sale of
one’s own labor; each right, however, being subject to the
fundamental condition that no contract, whatever its sub-
ject matter, can be sustained which the law, upon reasonable
grounds, forbids as inconsistent with the public interests or
as hurtful to the public order or as detrimental to the common
good. This court has said that “in every well-ordered society,
charged with the duty of conserving the safety of its members,
the rights of the individual in respect of his liberty may, at
times, under the pressure of great dangers, be subjected to
such restraint, to be enforced by reasonable regulations, as the
safety of the general public may demand,” Jacobson v. Masst-
chusetts, 197 U. 8. 11, 29, and authorities there cited. With-
out, stopping to consider what would have been the rights of
the railroad company under the Fifth Amendment, had it been
indicted under the act of Congress, it is sufficient in this cast
to say that as agent of the railroad company and as such
responsible for the eonduct of the business of one of its de-
partments, it was the defendant Adair’s right—and that right
inhered in his personal liberty, and was also a right of prop-
erty—to serve his employer as best he could, so long as he did
nothing that was reasonably forbidden by law as injurious to
the public interests. It was the right of the defendant fo
prescribe the terms upon which the services of Coppage Wol
be accepted, and it was the right of Coppage to become of not,
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as he chose, an employé of the railroad company upon the terms
offered to him. Mr. Cooley, in his treatise on Torts, p. 278,
well says: “It is a part of every man’s civil rights that he be
left at liberty to refuse business relations with any person
whomsoever, whether the refusal rests upon reason, or is the
result of whim, caprice, prejudice or malice. With his reasons
neither the public nor third persons have any legal concern.
It is also his right to have business relations with any one with
whom he can make contracts, and if he is wrongfully deprived
of this right by others, he is entitled to redress.”

In Lochner v. New York, 198 U. 8. 45, 53, 56, which in-
volved the validity of a state enactment prescribing certain
maximum hours for labor in bakeries, and which made it a
misdemeanor for an employer to require or permit an employé
in such an establishment to work in excess of a given number
of hours each day, the court said: “The general right to make
& contract in relation to his business is part of the liberty of
the individual protected by the Fourteenth Amendment of
the Federal Constitution. Allgeyer v. Louisiana, 165 U. 8.
978. Under that provision no State can deprive any person
of life, liberty or property without due process of law. The
right to purchase or to sell labor is part of the liberty protected
by this amendment, unless there are circumstances which ex-
.clude the right. There are, however, certain powers, existing
In the sovereignty of each State in the Union, somewhat vaguely
ter¥ned police powers, the exact description and limitation of
which have not been attempted by the courts. Those powers,
branlly stated and without, at present, any attempt at a more
specific limitation, relate to the safety, health, morals and gen-
eral welfare of the public. Both property and liberty are held
on §uch reasonable conditions as may be imposed by the gov-
:I;?g power of jche State in the exercise of those powers, and
d;si nSliiGh (fondmons the Fourteenth Amendment was not
Py fm(;e ti mteTrfere. Mugler v. Kansas, 123 U. 8. 623; In re
Pt CC; 36 U. 8. 436; Crowley v. Christensen, 137 U. S. 86;

nverse, 137 U. 8. 624. . . . In every case that
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comes before this court, therefore, where legislation of this
character is concerned and where the protection of the Federal
Constitution is sought, the question necessarily arises: Is this
a fair, reasonable and appropriate exercise of the police power
of the State, or is it an unreasonable, unnecessary and ar-
bitrary interference with the right of the individual to his
personal liberty or to enter into those contracts in relation
to labor which may seem to him appropriate or necessary for
the support of himself and his family? Of course the liberty
of contract relating to labor includes both parties to it. The
one has as much right to purchase as the other to sell labor.”
Although there was a difference of opinion in that case among
the members of the court as to certain propositions, there was
no disagreement as to the general proposition that there is a
liberty of contract which cannot be unreasonably interfered
with by legislation. The minority were of opinion that the
business referred to in the New York statute was such as to
require regulation, and that as the statute was not shown
plainly and palpably to have imposed an unreasonable restraint
upon freedom of contract, it should be regarded by the courts
as a valid exercise of the State’s power to care for the health
and safety of its people.

While, as already suggested, the rights of liberty and prop-
erty guaranteed by the Constitution against deprivation with-
out due process of law, is subject to such reasonable restraints
as the common good or the general welfare may require, it is
not within the functions of government—at least in the ab-
sence of contract between the parties—to compel any person
in the course of his business and against his will to accept or
retain the personal services of another, or to compel any per-
son, against his will, to perform personal services for another.
The right of a person to sell his labor upon such terms as he
deems proper is, in its essence, the same as the right of the
purchaser of labor to prescribe the conditions upon which he
will accept such labor from the person offering to sell it. S0
the right of the employé to quit the service of the employer,
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for whatever reason, is the same as the right of the employer,
for whatever reason, to dispense with the services of such
employé. It was the legal right of the defendant Adair—
however unwise such a course might have been—to discharge
Coppage because of his being a member of a labor organiza-
tion, as it was the legal right of Coppage, if he saw fit to do so
—however unwise such a course on his part' might have been—
to quit the service in which he was engaged, because the de-
fendant employed some persons who were not members of a
labor organization. In all such particulars the employer and
the employé have equality of right, and any legislation that
disturbs that equality is an arbitrary interference with the
liberty of contract which no government can legally justify in
afreeland. These views find support in adjudged cases, some
of which are cited in the margin.! Of course, if the parties by
contract fix the period of service, and prescribe the conditions
upon which the contract may be terminated, such contract
would control the rights of the parties as between themselves,
and for any violation of those provisions the party wronged
would have his appropriate civil action. And it may be—but
upon that point we express no opinion—that in the case of a
labor contract between an employer engaged in interstate
commerce and his employé, Congress could make it a crime for
either party without sufficient or just excuse or notice to dis-
regard the terms of such contract or to refuse to perform it.
~In the absence, however, of a valid contract between the par-
ties controlling their conduct towards each other and fixing
a period of service, it cannot be, we repeat, that an employer
is under any legal obligation, against his will, to retain an
employé in his personal service any more than an employé

1 People v. Marcus, 185 N. Y. 257; National Protection Assn. v. Cum-
mings, 170 N. Y. 315; Jacobs v. Cohen, 183 N. Y. 207; State v. Julow, 129
Missouri, 163; State v. Goodwill, 33 W. Va. 179; Gillespie v. People, 188
Tllinois, 176; State v. Kreutzberg, 114 Wisconsin, 530; Wallace v. Georgia,
C. & N. Ry. Co., 94 Georgia, 732; Hundley v. L. & N. R. R. Co., 105 Ken-
tucky, 162; Brewster v. Miller's Sons & Co., 101 Kentucky, 268; N. Y. &ec.
R. R. Co. v. Schaffer, 65 Ohio St. 414; Arthur v. Oakes, 63 Fed. Rep. 310.
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can be compelled, against his will, to remain in the personal
service of another. So far as this record discloses the facts
L the defendant, who seemed to have authority in the premises,
1 did not agree to keep Coppage in service for any particular
time, nor did Coppage agree to remain in such service a mo-
'-‘ ment longer than he chose. The latter was at liberty to quit
'! the service without assigning any reason for his leaving. And
i the defendant was at liberty, in his discretion, to discharge
: Coppage from service without giving any reason for so doing.
}' As the relations and the conduct of the parties towards each
| other was not controlled by any contract other than a general
I agreement on one side to accept the services of the employé
I and a general agreement on the other side to render services
| to the employer—no term being fixed for the continuance of
the employment—Congress could not, consistently with the
Fifth Amendment, make it a crime against the United States
! to discharge the employé because of his being a member of &
i labor organization.
‘ But it is suggested that the authority to make it a crime
for an agent or officer of an interstate carrier, having authority
| in the premises from his principal, to discharge an employé
: from service to such carrier, simply because of his member-
ship in a labor organization, can be referred to the power of
Congress to regulate interstate commerce, without regard. to
any question of personal liberty or right of property arising
under the Fifth Amendment. This suggestion can have 10
bearing in the present discussion unless the statute, in the
particular just stated, is within the meaning of the Constitu-
tion a regulation of commerce among the States. If it be nof,
then clearly the Government cannot invoke the commf'irce
clause of the Constitution as sustaining the indictment against
| Adair. )
| Let us inquire what is commerce, the power to regulate which
| is given to Congress?
H This question has been frequently propounded in this court,
‘: and the answer has been—and no more specific answer cou

=
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well have been given—that commerce among the several
States comprehends traffic, intercourse, trade, navigation,
communication, the transit of persons and the transmission
of messages by telegraph—indeed, every species of commercial
intercourse among the several States, but not to that com-
merce “completely internal, which is carried on between man
and man, in a State, or between different parts of the same
State, and which does not extend to or affect other States.”
The power to regulate interstate commerce is the power to
preseribe rules by which such commerce must be governed.!
Of course, as has been often said, Congress has a large discretion
in the selection or choice of the means to be employed in the
regulation of interstate commerce, and such discretion is not
to be interfered with except where that which is done is in
plain violation of the Constitution. Northern Securities Co.
v. United States, 193 U. 8. 197, and authorities there cited.
In this connection we may refer to Johnson v. Railroad, 196
U. 8. 1, relied on in argument, which case arose under the act
of Congress of March 2, 1893, 27 Stat. 531, c. 196. That act
required carriers engaged in interstate commerce to equip their
cars used in such commerce with automatic couplers and
continuous brakes, and their locomotives with driving wheel
brakes. But the act upon its face showed that its object was
to promote the safety of employés and travelers upon rail-
roads; and this court sustained its validity upon the ground
that it manifestly had reference to interstate commerce and
was caleulated to subserve the interests of such commerce by
affording protection to employés and travelers. It was held
that there was a substantial connection between the object
sought to be attained by the act and the means provided to
acC()&lish that object. So, in regard to Employers’ Liabil-

St;c?:??sl . quden, 9 Wheat. 1; Passenger Cases, 7 How. 283; Almy v.
G Y‘as?'fomw, 24 How. 169; Pensacola Tel. Co. v. Western Union Tel.
Dt o 425 Coundyof fotite . Ksmboll, 102 U, 510015 Western

on Tel. Co. v. Pendleton, 122 U. 8. 347, 356; Lottery Case, 188 U. S. 321,

359 N 5
’ 2, Northern Securities Co. v. United States, 193 U. 8. 197; Employers’ Lia-
hiaty Cases, 207 U. S. 463.
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wy Cases, 207 U. S. 463, decided at the present term. In
that case the court sustained the authority of Congress, under
its power to regulate interstate commerce, to prescribe the
rule of liability, as between interstate carriers and its em-
ployés in such interstate commerce, in cases of personal in-
juries received by employés while actually engaged in such
commerce. The decision on this point was placed on the
ground that a rule of that character would have direct ref-
erence to the conduct of interstate commerce, and would,
therefore, be within the competency of Congress to establish
for commerce among the States, but not as to commerce
completely internal to a State. Manifestly, any rule preseribed
for the conduct of interstate commerce, in order to be within
the competency of Congress under its power to regulate com-
merce among the States, must have some real or substantial
relation to or connection with the commerce regulated. But
what possible legal or logical connection is there between an
employé’s membership in a labor organization and the carry-
ing on of interstate commerce? Such relation to a labor
organization cannot have, in itself and in the eye of the lm?',
any bearing upon the commerce with which the employé is
connected by his labor and services. Labor associations, g
assume, are organized for the general purpose of improving
or bettering the conditions and conserving the interests of ifs
members as wage-earners—an object entirely legitimate and
to be commended rather than condemned. But surely those
associations as labor organizations have nothing to do W{th
interstate commerce as such. One who engages in the servicé
of an interstate carrier will, it must be assumed, faithfuly
perform his duty, whether he be a member or not a rneml?ef
of a labor organization. His fitness for the position in which
he labors and his diligence in the discharge of his duties ean{lot
in law or sound reason depend in any degree upon his being
or not being a member of a labor organization. It cannot be
assumed that his fitness is assured, or his diligence increased,
by such membership, or that he is less fit, or less diligent ¥
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cause of his not being a member of such an organization. It
is the employé as a man and not as a member of a labor or-
ganization who labors in the service of an interstate carrier.
Will it be said that the provision in question had its origin
in the apprehension, on the part of Congress, that if it did not
show more consideration for members of labor orgamzatlons
than for wage-earners who were not members of such orgamza-
tions, or if it did not insert in the statute some such provision
as the one here in question, members of labor organizations
would, by illegal or violent measures, interrupt or impair the
freedom of commerce among the States? We will not indulge
in any such conjectures, nor make them, in whole or in part,
the basis of our decision. We could not do so consistently with
the respect due to a coordinate department of the Govern-
ment. We could not do so without imputing to Congress the
purpose to accord to one class of wage-earners privileges with-
held from another class of wage-earners engaged, it may be,
in the same kind of labor and serving the same employer.
Nor will we assume, in our consideration of this case, that
members of labor organizations will, in any considerable num-
bers, resort to illegal methods for accomplishing any particular
object they have in view.

Looking alone at the words of the statute for the purpose
of ascertaining its scope and effect, and of determining its
.Validity, we hold that there is no such connection between
iterstate commerce and membership in a labor organization
as to authorize Congress to make it a crime against the United
States for an agent of an interstate carrier to discharge an em-
pl(f}’é because of such membership on his part. If such a power
exists in Congress it is difficult to perceive why it might
not, by absolute regulation, require interstate carriers, under
Penalties, to employ in the conduct of its interstate business
only members of labor organizations, or only those who are not
members of such organizations—a power which could not be
recognized as existing under the Constitution of the United
States. No such rule of criminal liability as that to which
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we have referred can be regarded as, in any just sense, a
regulation of interstate commerce. We need scarcely repeat
what this court has more than once said, that the power to
regulate interstate commerce, great and paramount as that
power is, cannot be exerted in violation of any fundamental
right secured by other provisions of the Constitution. Gibbons
v. Ogden, 9 Wheat. 1, 196; Lottery Case, 188 U. S. 321, 353.

It results, on the whole case, that the provision of the statute
under which the defendant was convicted must be held to be
repugnant to the Fifth Amendment and as not embraced by
nor within the power of Congress to regulate interstate com-
merce, but under the guise of regulating interstate commerce
and as applied to this case it arbitrarily sanctions an illegal
invasion of the personal liberty as well as the right of property
of the defendant Adair.

We add that since the part of the act of 1898 upon which the
first count of the indictment is based, and upon which alone
the defendant was convicted, is severable from its other parts,
and as what has been said is sufficient to dispose of the present
case, we are not called upon to consider other and independent
provisions of the act, such, for instance, as the provisions
relating to arbitration. This decision is therefore restricted
to the question of the validity of the particular provision in
the act of Congress making it a erime against the United States
for an agent or officer of an interstate carrier to discharge an
employé from its service because of his being a member of 3
labor organization.

The judgment must be reversed, with directions to set aside
the verdict and judgment of conviction, sustain the demurrer

to the indictment, and dismiss the case.
It is so ordered.

Mr. Justics Mooby did not participate in the decision of
this case.

Mr. Justick McKENNA, dissenting.

The opinion of the court proceeds upon somewhat narrow
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lines and either omits or does not give adequate prominence
to the considerations which, I think, are determinative of the
questions in the case. The principle upon which the opinion
is grounded is, as I understand it, that a labor organization
has no legal or logical connection with interstate commerce,
and that the fitness of an employé has no dependence or rela-
tion with his membership in such organization. It is hence
concluded that to restrain his discharge merely on account of
such membership is an invasion of the liberty of the carrier
guaranteed by the Fifth Amendment of the Constitution of
the United States. The conclusion is irresistible if the proposi-
tions from which it is deduced may be viewed as abstractly
as the opinion views them. May they be so viewed?

A summary of the act is necessary to understand § 10.
Detach that section from the other provisions of the act and
it might be open to condemnation.

The first section of the act designates the carriers to whom
it shall apply. The second section makes it the duty of the
Chairman of the Interstate Commerce Commission and the
Commissioner of Labor, in case of a dispute between carriers
and their employés which threatens to interrupt the business
of the carriers, to put themselves in communication with the
parties to the controversy and use efforts to “mediation and
conciliation.” If the efforts fail, then §3 provides for the
appointment of a board of arbitration —one to be named
by the carrier, one by the labor organization to which the
employés belong, and the two thus chosen shall select a
third.

The.re is a provision that if the employés belong to different
organizations they shall concur in the selection of the arbitrator.
The board is to give hearings; power is invested in the board
fo summon witnesses, and provision is made for filing the
award in the clerl’s office of the Cireuit Court of the United
St&t.es for the district where the controversy arose. Other
Sections complete the scheme of arbitration thus outlined,
and make, as far as possible, the proceedings of the arbitrators
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judicial, and pending them put restrictions on the parties and
damages for violation of the restrictions.

Even from this meager outline may be perceived the justifi-
cation and force of §10. It prohibits discrimination by a
carrier engaged in interstate commerce, in the employment
under the circumstances hereafter mentioned or the discharge
from employment of members of labor organizations “because
of such membership.” This the opinion condemns. The actions
prohibited, it is asserted, are part of the liberty of a carrier
protected by the Constitution of the United States from limita-
tion or regulation. I may observe that the declaration is clear
and unembarrassed by any material benefit to the carrier from
its exercise. It may be exercised with reason or without rea-
son, though the business of the carrier is of public concern.
This, then, is the contention, and I bring its elements into bold
relief to submit against them what T deem to be stronger con-
siderations, based on the statute and sustained by authority.

I take for granted that the expressions of the opinion of the
court, which seem to indicate that the provisions of § 10 are
illegal because their violation is made criminal, are used only
for description and incidental emphasis, and not as the essential
ground of the objections to those provisions.

I may assume at the outset that the liberty guaranteed by
the Fifth Amendment is not a liberty free from all restraints
and limitations, and this must be so or government could not
be beneficially exercised in many cases. Therefore in judging
of any legislation which imposes restraints or limitations t}‘le
inquiry must be, what is their purpose and is the purpose wit.hm
one of the powers of government? Applying this principle
immediately to the present case without beating about in the
abstract, the inquiry must be whether § 10 of the act of Con-
gress has relation to the purpose which induced the act and
which it was enacted to accomplish, and whether such purposé
is in aid of interstate commerce and not a mere restriction upol
the liberty of carriers to employ whom they please, or to have
business relations with whom they please. In the inquiry there
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is necessarily involved a definition of interstate commerce and
of what is a regulation of it. As to the first, I may concur with
the opinion; as to the second, an immediate and guiding light
is afforded by the Employers’ Liability Cases, recently de-
cided, 207 U. S. 463. In those cases there was a searching
serutiny of the powers of Congress, and it was held to be com-
petent to establish a new rule of liability of the carrier to his
employés—in a word, competent to regulate the relation of
master and servant, a relation apparently remote from com-
merce, and one which was earnestly urged by the railroad to
be remote from commerce. To the contention the court said:
“But we may not test the power of Congress to regulate com-
merce solely by abstractly considering the broad subject to
which a regulation relates, irrespective of whether the regula-
tion in question is one of interstate commerce. On the con-
trary, the test of power is not merely the matter regulated,
but whether the regulation is directly one of interstate com-
merce or is embraced within the grant conferred on Congress
to use all lawful means necessary and appropriate to the execu-
tion of that power to regulate commerce.” In other words,
that the power is not confined to a regulation of the mere
movement of goods or persons.

And there are other examples in our decisions—examples,
tf>0, of liberty of contract and liberty of forming business rela-
tions (made conspicuous as grounds of decision in the present
case)—which were compelled to give way to the power of Con-
gress.  Northern Securities Company v. United States, 193 U. S.
197. In that case exactly the same definitions were made as
made here and the same contentions were pressed as are pressed
here. The Northern Securities Company was not a railroad
company. Tts corporate powers were limited to buying, sell-
Ing and holding stock, bonds and other securities, and, it was
contended, that as such business was not commerce at all it
could nf)t be within the power of Congress to regulate. The
contention was not yielded to, though it had the support of
members of this court. Asserting the application of the Anti-
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Trust Act of 1890 to such business and the power of Congress
to regulate it, the court said “that a sound construction of the
Constitution allows to Congress a large discretion ‘with respect
to the means by which the powers it [the commerce clause] con-
fers are to be carried into execution, which enables that body
to perform the high duties assigned to it, in the manner most
beneficial to the people.” ” It was in recognition of this prin-
ciple that it was declared in United States v. Joint Traffic As-
soctation, 171 U. 8. 571: “The prohibition of such contracts
[contracts fixing rates] may in the judgment of Congress be
one of the reasonable necessities of proper regulation of com-
merce, and Congress is the judge of such necessity and propriety,
unless, in case of a possible gross perversion of the principle, the
courts might be applied to for relief.”” The contentions of the
parties in the case invoked the declaration. There as here an
opposition was asserted between the liberty of the railroads
to contract with one another and the power of Congress to
regulate commerce. That power was pronounced paramount,
and it was not perceived, as it seems to be perceived now, that
it was subordinate and controlled by the provisions of the
Fifth Amendment. Nor was the relation of the power of Con-
gress to that amendment overlooked. It was commented upon
and reconciled. And there is nothing whatever in Gibbons V.
Ogden, 9 Wheat. 1, or in Lottery Case, 188 U. S. 321, which is to
the contrary.

From these considerations we may pass to an inspection of
the statute of which § 10 is a part, and inquire as to its pur-
pose, and if the means which it employs has relation to that
purpose and to interstate commerce. The provisions of the
act are explicit and present a well coordinated plan for t%le
settlement of disputes between carriers and their employeS,
by bringing the disputes to arbitration and accommodation,
and thereby prevent strikes and the public disorder and de-
rangement of business that may be consequent upon thezm.
I submit no worthier purpose can engage legislative attention
or be the object of legislative action, and, it might be urged,
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to attain which the congressional judgment of means should not
be brought under a rigid limitation and condemned, if it con-
tribute in any degree to the end, as a “gross perversion of the
principle” of regulation, the condition which, it was said in
United States v. Joint Traffic Association, supra, might justify
an appeal to the courts.

We are told that labor associations are to be commended.
May not then Congress recognize their existence; yes, and
recognize their power as conditions to be counted with in
framing its legislation? Of what use would it be to attempt
to bring bodies of men to agreement and compromise of con-
troversies if you put out of view the influences which move
them or the fellowship which binds them-—maybe controls
and impels them—whether rightfully or wrongfully, to make
the cause of one the cause of all? And this practical wisdom
Congress observed—observed, I may say, not in speculation
of uncertain provision of evils, but in experience of evils—
an experience which approached to the dimensions of a Na-
tional calamity. The facts of history should not be overlooked,
nor the course of legislation. The act involved in the present
case was preceded by one enacted in 1888 of similar purport.
%5 Stat. 501, c¢. 1063. That act did not recognize labor asso-
cTations, or distinguish between the members of such asso-
clations and the other employés of carriers. It failed in its
purpose, whether from defect in its provisions or other cause
we may only conjecture. At any rate, it did not avert the
strike at Chicago in 1894. Investigation followed, and, as a
resulF of it, the act of 1898 was finally passed. Presumably its
provisions and remedy were addressed to the mischief which
the act of 1888 failed to reach or avert. It was the judgment
?f Congress that the scheme of arbitration might be helped
Py engaging in it the labor associations. Those associations
Uﬂlﬁed'bodies of employés in every department of the carriers,
%nd this unity could be an obstacle or an aid to arbitration.
b was attempted to be made an aid, but how could it be made
an aid if, pending the efforts of “mediation and conciliation”
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of the dispute, as provided in § 2 of the act, other provisions
of the act may be arbitrarily disregarded, which are of con-
cern to the members in the dispute? How can it be an aid,
how can controversies which may seriously interrupt or
threaten to interrupt the business of carriers (I paraphrase the
words of the statute), be averted or composed if the carrier
can bring on the conflict or prevent its amicable settlement by
the exercise of mere whim and caprice? I say mere whim or
caprice, for this is the liberty which is attempted to be vindi-
cated as the Constitutional right of the carriers. And it may
be exercised in mere whim and caprice. If ability, the qualities
of efficient and faithful workmanship can be found outside of
labor associations, surely they may be found inside of them,
Liberty is an attractive theme, but the liberty which is exer-
cised in sheer antipathy does not plead strongly for recognition.

There is no question here of the right of a carrier to mingle
in his service “union” and “non-union” men. If there were,
broader considerations might exist. In such a right there
would be no discrimination for the “union” and no discrimina-
tion against it. The efficiency of an employé would be its
impulse and ground of exercise.

I need not stop to conjecture whether Congress could or
would limit such right. It is certain that Congress has not
done so by any provision of the act under consideration. Its
letter, spirit and purpose are decidedly the other way. It
imposes, however, a restraint, which should be noticed. The
carriers may not require an applicant for employment or an
employé to agree not to become or remain a member of a labor
organization. But this does not constrain the employment
of anybody, be he what he may. .

But it is said it cannot be supposed that labor organizations
will, “by illegal or violent measures, interrupt or impair the
freedom of commerce,” and to so suppose would be disrespect
to a codrdinate branch of the Government and to impu.te to
it a purpose “to accord to one class of wage-earners privileges
withheld from another class of wage-earners engaged, it 0&y
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be, in the same kind of labor and serving the same employer.”
Neither the supposition nor the disrespect is necessary, and, it
may be urged, they are no more invidious than to impute to
Congress a careless or deliberate or purposeless violation of
the Constitutional rights of the carriers. Besides, the legisla-
tion is to be accounted for. It, by its letter, makes a difference
between members of labor organizations and other employés
of carriers. If it did not, it would not be here for review.
What did Congress mean? Had it no purpose? Was it moved
by no cause? Was its legislation mere wantonness and an
aimless meddling with the commerce of the country? These
questions may find their answers in In re Debs, 158 U. S. 564.

I have said that it is not necessary to suppose that labor
organizations will violate the law, and it is not. Their power
may be effectively exercised without violence or illegality, and
it cannot be disrespect to Congress to let a committee of the
Senate speak for it and tell the reason and purposes of its legis-
lation. The Committee on Education in its report said of the
bill: “The measure under consideration may properly be called
a voluntary arbitration bill, having for its object the settle-
ment of disputes between capital and labor, as far as the
lpterstate transportation companies are concerned. The neces-
sity for the bill arises from the calamitous results in the way
of ill-considered strikes arising from the tyranny of capital
or ’_the unjust demands of labor organizations, whereby the
business of the country is brought to a standstill and thousands
of employés, with their helpless wives and children, are con-
ffon?ed with starvation.” And, concluding the report, said:

It is our opinion that this bill, should it became a law, would
reduce to a minimum labor strikes which affect interstate com-
merc.e, and we therefore recommend its passage.”

With the report was submitted a letter from the Secretary
Qf the Tnterstate Commerce Commission, which expressed the
JUd:egment of that body, formed, I may presume, from ex-
E}‘;Hence of the factors in the problem. The letter said: “ With

€ corporations as employers on one side and the organiza-
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tions of railway employés as the other, there will be a measure
of equality of power and force which will surely bring about
the essential requisites of friendly relation, respect, considera-
tion, and forebearance.” And again: “It has been shown
before the labor commission of England that where the asso-
clations are strong enough to command the respect of their
employers the relations between employer and employé seem
most amicable. For there the employers have learned the
practical convenience of treating with one thoroughly repre-
sentative body instead of with isolated fragments of workmen;
and the labor associations have learned the limitations of their
powers.”

It is urged by defendant in error that “there is a marked
distinction between a power to regulate commerce and a power
to regulate the affairs of an individual or corporation engaged
in such commerce,” and how can it be, it is asked, a regulation
of commerce to prevent a carrier from selecting his employés
or constraining him to keep in his service those whose loyalty
to him is “seriously impaired, if not destroyed, by their prior
allegiance to their labor unions”? That the power of regula-
tion extends to the persons engaged in interstate commerce
is settled by decision. Employers’ Liability Cases, 207 U.‘ S.
463, and the cases cited in Mr. Justice Moody’s dissenting
opinion. The other proposition points to no evil or hazard'of
evil. Section 10 does not constrain the employment of ¥
competent workmen and gives no encouragement or protection
to the disloyalty of an employé or to deficiency in his WOI‘I’.( or
duty. If guilty of either he may be instantly discharged with-
out incurring any penalty under the statute.

Counsel also makes a great deal of the difference between
direct and indirect effect upon interstate commerce, 3”‘% g
sert that § 10 is an indirect regulation at best and not w1t.hlﬂ
the power of Congress to enact. Many cases are cited, .whlch,
it is insisted, sustain the contention. I cannot take time to
review the cases. I have already alluded to the contention
and it is enough to say that it gives too much isolation o § 10.
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The section is part of the means to secure and make effective
the scheme of arbitration set forth in the statute. The con-
tention, besides, is completely answered by Employers’ Lia-
bility Cases, supra. In that case, as we have seen, the power
of Congress was exercised to establish a rule of liability of a
carrier to his employés for personal injuries received in his
service. It is manifest that the kind or extent of such liability
is neither traffic nor intercourse, the transit of persons or the
carrying of things. Indeed such liability may have wider
application than to carriers. It may exist in a factory; it may
exist on a farm, and in both places, or in commerce—its direct
influence might be hard to find or describe. And yet this court
did not hesitate to pronounce it to be within the power of
Congress to establish. “The primary object,” it was said in
Johnson v. Railroad, 196 U. S. 17, of the safety appliance act,
“was to promote the public welfare by securing the safety of
employés and travelers.” The rule of liability for injuries is
even more round about in its influence on commerce and as
much so as the prohibition of § 10. To contend otherwise seems
t(.) me to be an oversight of the proportion of things. A pro-
vision of law which will prevent or tend to prevent the stoppage
of every wheel in every car of an entire railroad system cer-
tamly has as direct influence on interstate commerce as the
way in which one car may be coupled to another, or the rule of
liability for personal injuries to an employé. Tt also seems to
me tq be an oversight of the proportions of things to contend
that_ In order to encourage a policy of arbitration between
camers‘ and their employés which may prevent a disastrous in-
terruption of commerce, the derangement of business, and even
greater evils to the public welfare, Congress cannot restrain the
i::hirg? of an emlﬁ.)lf)yé, and yet can, to enforce a policy of
; ss rained competition between railroads, prohibit reasonable
s}ilffél:nts l?etween them as to the rates at Which. merch:ar}dise
ey 0fzrrled. }jlxnd ma,l:k th‘e contrast of what is prohlbxf;ed.
sy case the restramt,' 1.1: may be, of a Whlm——certalnl_y

ng that affects the ability of an employé to perform his
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duties; nothing, therefore, which is of any material interest to
the carrier; in the other case a restraint of a carefully consid-
ered policy which had as its motive great material interests
and benefits to the railroads, and, in the opinion of many, to
the public. May such action be restricted, must it give way
to the public welfare, while the other, moved, it may be, by
prejudice and antagonism, is intrenched impregnably in the
Fifth Amendment of the Constitution against regulation in the
public interest.

I would not be misunderstood. I grant that there are rights
which can have no material measure. There are rights which,
when exercised in a private business, may not be disturbed or
limited. With them we are not concerned. We are dealing
with rights exercised in a quasi-public business and therefore
subject to control in the interest of the public.

I think the judgment should be affirmed.

Mr. Justice HormEs, dissenting,

I also think that the statute is constitutional, and but for
the decision of my brethren I should have felt pretty clear
about it.

As we all know, there are special labor unions of men en-
gaged in the service of carriers. These unions exercise a direct
influence upon the employment of labor in that business, upon
the terms of such employment and upon the business itself.
Their very existence is directed specifically to the business, and
their connection with it is at least as intimate and important
as that of safety couplers, and, I should think, as the liability
of master to servant, matters which, it is admitted, Congress
might regulate, so far as they concern commerce among the
States. I suppose that it hardly would be denied that some
of the relations of railroads with unions of railroad employés
are closely enough connected with commerce to justify legisla-
tion by Congress. If so, legislation to prevent the exclusion
of such unions from employment is sufficiently near.
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The ground on which this particular law is held bad is not
so much that it deals with matters remote from commerce
among the States, as that it interferes with the paramount
individual rights, secured by the Fifth Amendment. The sec-
tion is, in substance, a very limited interference with freedom
of contract, no more. It does not require the carriers to em-
ploy any one. It does not forbid them to refuse to employ
any one, for any reason they deem good, even where the
notion of a choice of persons is a fiction and wholesale em-
ployment is necessary upon general principles that it might
be proper to control. The section simply prohibits the more
powerful party to exact certain undertakings, or to threaten
dismissal or unjustly discriminate on certain grounds against
those already employed. I hardly can suppose that the
grounds on which a contract lawfully may be made to end are
less open to regulation than other terms. So I turn to the
general question whether the employment can be regulated
at all. T confess that I think that the right to make contracts
at will that has been derived from the word liberty in the
amendments has been stretched to its extreme by the de-
cisions; but they agree that sometimes the right may be re-
§trained. Where there is, or generally is believed to be, an
mportant ground of public policy for restraint the Constitu-
tion does not forbid it, whether this court agrees or disagrees
with the policy pursued. It cannot be doubted that to pre-
vent strikes, and, so far as possible, to foster its scheme of
arbitration, might be deemed by Congress an important point
of policy, and I think it impossible to say that Congress might
not reasonably think that the provision in question would help
a good deal to carry its policy along. But suppose the only
gf_fect really were to tend to bring about the complete union-
lzing of such railroad laborers as Congress can deal with, I
think that object alone would justify the act. I quite agree
that the question what and how much good labor unions do,
lls one on which intelligent people may differ,—I think that

aboring men sometimes attribute to them advantages, as
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many attribute to combinations of capital disadvantages, that
really are due to economic conditions of a far wider and deeper
kind—but I could not pronounce it unwarranted if Congress
should decide that to foster a strong union was for the best
interest, not only of the men, but of the railroads and the
country at large.

BRAXTON COUNTY COURT ». THE STATE OF WEST
VIRGINIA ez rel. THE STATE TAX COMMISSIONERS.

ERROR TO THE SUPREME COURT OF APPEALS OF THE STATE OF
WEST VIRGINIA.

No. 124. Submitted January 14, 1908.—Decided January 27, 1908.

Speaking generally, and subject to the rule that no State can set at naught
the provisions of the National Constitution, the regulation of municiPal
corporations is peculiarly within state control, the legislature determin-
ing the taxing body, the taxing districts, and the limits of taxation.

Notwithstanding that plaintiff in error’s charge of unconstitutionality o_f a
state statute may not be frivolous, in order to give this court jurisdict{on
to review the action of the state court sustaining the statute the question
must be raised in this court by one adversely affected by the decision and
whose interest is personal and not of an official nature. Smith, Auditor,
v. Indiana, 191 U. S. 138.

A county court of West Virginia has no personal interest in the amoEmt
of tax levy made by it which will give this court jurisdiction to review
at its instance the decision of the highest court of that State determin-
ing that the levy is excessive, even though the basis of request for re-
view is the ground that the reduction of the assessment leaves the county
unable for lack of funds to fulfill the obligations of its contracts.

60 West Virginia, 339, affirmed.

SECTIONS 7 and 8, article 10, of the West Virginia constit}l-
tion of 1872 prohibit the county authorities, except in certain
specified cases, from levying taxes in excess of ninety-five
cents per $100 valuation. In 1904 the valuation of property
in Braxton County was $2,799,604. The state legislature, at
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an extraordinary session in 1904 and the regular session of
1905, changed the statute law in respect to taxation, largely
remodelling the entire tax system. One of the objects of such
Jegislation was to secure a more correct valuation of property.
In 1906, under this new legislation, the assessed value of the
property in Braxton County was $10,195,301, nearly four
times the amount of the assessment in 1904. In view of an
expected increase in valuation the-legislature enacted, chapter
48 of the acts of 1905 (Code of West Va., 1906, § 29, chap. 39),
by which it was provided that no county court should, in the
year 1906, assess or levy taxes which should exceed by more
than seven per cent the aggregate amount of taxes levied by
it in the year 1904, The levy made in the county of Braxton
in 1904 of ninety-five cents on the $100 valuation produced
the sum of $26,596.23, subject, of course, to such minor re-
ductions as might come from delinquencies and exonerations.
Therefore, under the act of 1905, the amount which the county
court could levy in 1906 was the $26,596.23 plus an addition
of not to exceed seven per cent, or $1,861.73, making a total
of $28,457.96. To raise this amount a levy of not to exceed
twenty-eight cents on each $100 was sufficient. The county
court, however, made a levy of sixty-five cents on every $100,
and caused it to be entered upon the records of the court. Such
levy of sixty-five cents would produce the sum of $66,269.45,
more than double the amount which was authorized under
the legislation of 1905. Thereupon the state tax commissioner
an'd certain residents and taxpayers of Braxton County ap-
plied to the Supreme Court of the State for a mandamus to
compel the county court to change that assessment to con-
form to the requirements of the act of 1905. The county court
made answer and return to the alternative writ of mandamus,
pleading that the amount necessary during the current fiscal
year to pay the necessary expenses, discharge the county debts
and .liabilities payable during that year was at least $57,146,
Dot including an amount for interest and sinking fund of cer-

tain railroad bonds, theretofore legally issued by the county.
VOL. ccviii—13
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In other words, it may be said, in a general way, that the de-
fense of the county court was that the sum authorized to be
levied by the act of 1905 was insufficient to meet the ordinary
expenses of the county, pay the interest, and provide a sink-
ing fund for outstanding bonds. It was pleaded specifically
that at the time these railroad bonds were issued there was not
only no restriction upon the power of the county court to levy
taxes for payment of the principal and interest thereof, but,
on the contrary, that the general statutory law in force re-
quired the county to levy a tax in amount sufficient to pay
the annual interest and provide a sinking fund. It was con-
tended that these provisions entered into and became a part
of the contract with the bondholders, and that the restrictions
made by the act of 1905 worked an impairment of the obliga-
tion of the contract, and hence it was in conflict with §10
of Article I of the Federal Constitution.

The Supreme Court of Appeals issued the mandamus a3

prayed for, whereupon the defendants brought the case here
on error. State ex rel. Dillon v. County Court, 60 W. Va. 339.

Mr. George E. Price for plaintiffs in error:

This case is not governed by the cases of Clark v. Kansas
City, 176 U. S. 114; Lampasas v. Bell, 180 U. S. 276; Welli{lg'
ton, Petitioner, 16 Pick. 87, 96; Smith, Auditor of Mar.um
County, v. Indiana, 191 U. S. 138, holding that the objection
made to the constitutionality of an act must be by a party
whose rights it does affect, and who has legal interest in de-
feating it.

The county court of Braxton County has a right to raise th’6
question whether it was bound to obey the act of 1905 In this
case. It is interested in this matter as a party to the con-
tracts, the obligations of which are impaired by this statute;
it is a corporation. See Code, chap. 36, §§ 1, 4, 16, 17 and 43.

The county court is a party to all contracts, debts and
obligations of its county. Tt stands for the county. Wh(.%n
bonds are issued they are made in its name and issued by it-
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This was the ease with the railroad bonds in question. By
these bonds the county court expressly agreed to pay certain
sums of money at certain times and in a certain way, and it
certainly has a deep interest in seeing that it is not deprived
of the power to carry out its agreement.

The people of the county, the taxpayers, are certainly parties
to the contracts of the county. It is they who pay the county’s
debts and discharge its obligations. If after they have con-
tracted a debt in their aggregate capacity as a county, a law
is passed that impairs its obligations, they have as much right
as the creditor to object to it and to test its validity in the
courts. This must be done, if at all, in the name and by means
of the county court, their representative. Clark v. County
Court, 55 W. Va. 278, 285. While one or a few could bring
such a suit, the burden should not be placed on one or a few
which ought to be borne by all. And see Board of Liquidation
v. Louisiana, 179 U. S. 622.

The obligation of a contract consists in its binding force
on the party who made it. This depends on the laws in force
when it is made. These laws are necessarily referred to in all
contracts as forming part of them as the measure of the obli-
gation to perform them and as creating the right acquired
by the other parties to compel performance. The obligation
fioes not inhere and subsist in the contract proprio vigore, but
In the law applicable to the contract. Ogden v. Saunders, 12
Wheat. 213, 302; McCracken v. Hayward, 2 How. 608; Goodale
V. Fennell, 27 Ohio St. 426; S. C., 22 Am. Rep. 221; United
States v. Judges, 32 Fed. Rep. 715; State v. New Orleans, 37
La. ‘Ann_ 17; Von Huffman v. City of Quincy, 4 Wall. 535, 549;
United States v. M ayor and Administrators of the City of New
Orlefl"S, 103 U. S. 358; Butz v. City of Muscatine, 8 Wall. 575;
I?i?tec V. Hart, 13 Wall. 647; Walker v. Whitehead, 16 Wall.
2 "y of Galena v. Amy, 5 Wall. 709; Riggs v. Johnson Co.,

Wall. 194; Mobile v. Watson, 116 U. 8. 305; Curran v. State

gf Arkansas, 15 How. 304; Planters’ Bank v.Shark, 6 How.
01; Green v. Biddle, 8 Wheat. 1.
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The constitutional provisions and the laws which were in
force in West Virginia when the railroad bonds of Braxton
County were issued, not only authorized, but required the
county court to provide for the collection of a direct annual
tax sufficient to pay annually the interest on said bonds, and
the principal thereof within and not exceeding thirty-four
years. Const. of West Virginia, Article 10, §8. The law
governing the county court in such a case is §59, c. 54 of
the Code.

Mr. W. Mollohan for defendants in error:

The county court of Braxton County under the constitu-
tion and statute law of the State of West V. irginia, as con-
strued by the highest court of that State, is a mere fiscal or
administrative board for the management of county affairs
and has no personal or direct interest in claims against the
county owned or held by third persons, such as will authorize
it to prosecute a writ of error in this case, nor under such
constitution, statutes and decisions has it the right to stand
in judgment for such third parties and present for decision
the question whether or not any given statute violates their
contract rights against the county.

Even if this court should be of opinion that it is not bound
to accept the decision of the Supreme Court of Appeals of
West Virginia as to the powers of the county court to stand
in judgment for its creditors and present for decision the
question of alleged impairment of creditors’ contracts, yet
under the decisions of this court the county court of Braxton
County had no such interest as would enable it to prosecute
a writ of error to this court. Henderson v. Tennessee, 10 How.
311; Lampasas v. Bell, 180 U. S. 276; Giles v. Litle, 134
U. 8. 635; Smith, Auditor, v. Indiana, 191 U. S. 138; Tyler
V. Registration Court Judges, 179 U. S. 405; Clark v. Kansas
City, 176 U. 8. 114; Turpin v. Lemon, 187 U. 8. 51; Ludeling
v. Chaffee, 143 U. 8. 301; Caffrey v. Oklahoma, 177 U. 5
346.
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Mr. Justice BREWER, after making the foregoing state-
ment, delivered the opinion of the court.

Speaking generally, the regulation of municipal corpora-
tions is & matter peculiarly within the domain of state control.
The taxing body, the taxing district and the limits of taxa-
tion are determinable by the legislature of the State. Kelly
v. Pittsburgh, 104 U. 8. 78; Forsyth v. Hammond, 166 Wl fSs
506, and cases cited in the opinion; Williams v. Eggleston, 170
U. S. 304, 310; 1 Dillon on Municipal Corporations (4th ed.,
p.52), and following. True, the legislature may sometimes, by
restrictive legislation in respect to taxes, seek to prevent the
payment by a municipality of its contract obligations, and
in such a case the courts will enforce the protective clauses
of the Federal Constitution against any state legislation im-
pairing the obligation of a contract. In other words, no State
can in respect to any matter set at naught the paramount
provisions of the National Constitution.

_Again, that the act of the State is charged to be in viola-
tl(_)n of the National Constitution, and that the charge is not
fr‘lvolous, does not always give this court jurisdiction to re-
view the judgment of a state court. The party raising the
question of constitutionality and invoking our jurisdiction
must be interested in and affected adversely by the decision
of the state court sustaining the act, and the interest must
b§ of a personal and not of an official nature. Clark v. Kansas
City, 176 U. 8. 114, 118; Lampasas v. Bell, 180 U. 8. 276, 283;
Smith v. Indiana, 191 U. 8. 138, 148. In the latter case suit
was brought in the state court against a county auditor to test
the con.stitutionality of the exemption law of Indiana, which
jl‘iis cla{rr}ed to be in conflict with the Federal Constitution.
thee 36(011.81011 of the state court having been in favor of the act,
liVeriIl: lz;)lr bro.u.ght the case here. .Mr. Justice B.rown, de-
Tyler% Re opinion of the court, cited the following cases:
P vegistration Court Judges, 179 U. S. 405; Clark v.

sas City, 176 U. 8. 114; Turpin v. Lemon, 187 U. 8. 51;
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Lampasas v. Bell, 180 U. S. 276; Ludeling v. Chajffee, 143 U. S.
301; Giles v. Little, 134 U. 8. 645; and said (191 U. S. 148):
“These authorities control the present case. It is evident
that the auditor had no personal interest in the litigation.
He had certain duties as a public officer to perform. The per-
formance of those duties was of no personal benefit to him.
Their non-performance was equally so. He neither gained nor
lost anything by invoking the advice of the Supreme Court
as to the proper action he should take. He was testing the
constitutionality of the law purely in the interest of third per-
sons, viz., the taxpayers, and in this particular case the case
is analogous to that of Caffrey v. Oklahoma, 177 U. S. 346. We
think the interest of an appellant in this court should be a
personal and not an official interest, and that the defendant,
having sought the advice of the courts of his own State in his
official capacity, should be content to abide by their decisions.”
These decisions control this case and compel a dismissal of

the writ of error, and
It is so ordered.

UNITED STATES ». A. GRAF DISTILLING COMPANY.

CERTIFICATE FROM THE CIRCUIT COURT OF APPEALS FOR THE
EIGHTH CIRCUIT.

No. 24. Argued December 16, 1907.—Decided January 27, 1908.

A revenue statute containing provisions of a highly penal nature should

be construed in a fair and reasonable manner, and, notwithstanding plain

and unambiguous language, provisions for the prevention of evasion of
taxation, which naturally are applicable to taxable articles only, will nof
be held applicable to articles not taxable, wholly harmless, and not uge&
for an illegal purpose, in an improper manner, or in any Wway affording
opportunities to defraud the revenue. -
The sale of a barrel of whiskey, stamped, branded and marked so as t0
show that the contents have been duly inspected, and the tax thereon
paid, into which a non-taxable substance has been introduced after Bud;
stamping, branding and marking by an officer of the revenue, does 10
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authorize a seizure and forfeiture thereof to the United States under the
provisions of § 3455, Rev. Stat.

The phrase “anything else,” as employed in § 3455, Rev. Stat., does not
include substances that are not in themselves taxable under the law of
the United States.

Ta1s case comes here on a certificate from the United States
Circuit Court of Appeals for the Eighth Circuit. The pro-
ceeding was commenced in the District Court of the United
States for the Eastern District of Missouri, January 4, 1905,
by the United States District Attorney for that district, who
filed therein an amended information, praying for a decree of
forfeiture, condemnation and sale of three barrels of whiskey,
which had theretofore been seized by the collector of internal
revenue and were still in his possession and custody.

The sole ground for the seizure and forfeiture averred in the
information is contained in the following paragraph thereof,
as certified by the Circuit Court of Appeals:

“That prior to the time of said seizure of said barrels and
packages, they, and each of them, had been purchased and
received by A. Graf & Co., they then being stamped, branded,
and marked so as to show that the contents thereof were dis-
tilled spirits of a certain proof, which had before then been
duly inspected by an officer of the revenue, to wit, a United
States gauger. That afterwards and before said seizure said
barrels and packages, and each of them, and the contents
therein then contained, were sold to divers persons, each of
the barrels and packages at the time of the sales last aforesaid
containing things else than the contents which were therein
when said barrels and packages were so lawfully stamped,
brflnded and marked by said officer of the revenue as afore-
said, to wit, burnt sugar, commonly called caramel, which had
been.added to and placed in said spirits before said last-
men.tloned sales thereof, in violation of section 3455 of the
Rev1§ed Statutes of the United States, whereby and by force
of said statute said barrels and packages and all the contents
thereof became and are forfeited to the United States.”
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The claimant, A. Graf Distilling Company, demurred to the
information on the ground that it was insufficient in law to
authorize a decree of forfeiture.

The demurrer was sustained by the District Court and, the
United States declining to plead further, it was adjudged that
the barrels of whiskey be restored to the claimant.

The ground of the decision of the District Court was that
the purpose of § 3455, Rev. Stat., is to prevent the disposition
of packages stamped, branded, or marked, when empty or
when containing a taxable substance other than the contents
which were therein when they were so lawfully stamped,
branded, or marked by an officer of the revenue; and that
burnt sugar or caramel not being taxable is not within the
meaning of the phrase “anything else” as contained in the
section referred to.

The Circuit Court of Appeals, in order to a correct de-
termination of the cause, desired the instruction of this court
upon the following questions:

“1. Does the sale of a barrel of whiskey, stamped, branded,
and marked so as to show that the contents have been duly
inspected, and that the tax thereon has been paid, into which
burnt sugar or caramel has been introduced after such stamp-
ing, branding, and marking by an officer of the revenue, au-
thorize a seizure and forfeiture thereof to the United States
under the provisions of section 3455 of the Revised Statutes
of the United States?

“2. Does the phrase ‘anything else,’ as employed in sec-
tion 3455 of the Revised Statutes, include substances that
are not in themselves taxable under the laws of the United
States?”

Section 3455 of the Revised Statutes (2 Comp. Stat. 2279),
under which the seizure of the whiskey was made, is set forth
in the margin.?

- ives an
18Ec. 3455. Whenever any person sells, gives, purchases, or receives 0¥

ind
box, barrel, bag, vessel, package, wrapper, cover, or envelope of any kind,

r
stamped, branded, or marked in any way so as to show that the contents 0
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Mr. Assistant Attorney General Cooley for the United States:

The statute is clear and unambiguous and admits of no
construetion.

The primary rule of statutory construction is that when
the language of the statute is clear and unambiguous it ad-
mits of no construction, or the rule might be more accurately
expressed by saying that where the language admits of but
one meaning the task of interpretation does not arise at all.
Endlich, Interpretation of Statutes, §4, and cases cited;
United States v. Palmer, 3 Wheat. 610, 630.

However unjust, arbitrary, or inconvenient a statute may
be, if the language is clear the court will enforce the plain
meaning. To be sure, if literal interpretation leads to a result
obviously not intended by the legislative branch, the duty of
the court is, reading the statute as a whole and taking into
consideration other statutes in pari materia, to give effect to
the intention. *

In the case at bar it cannot be said that the language of
the statute is anything but clear and unambiguous. The pro-

intended contents thereof have been duly inspected, or that the tax thereon
has been paid, or that any provision of the internal revenue laws has been
complied with, whether such stamping, branding, or marking may have
bt?en a duly authorized act or may be false and counterfeit, or otherwise
without authority of law, said box, barrel, bag, vessel, package, wrapper,
cover, or envelope being empty, or containing anything else than the con-
tents which were therein when said articles had been so lawfully stamped,
branded, or marked by an officer of the revenue, he shall be liable to a
penalty of not less than fifty nor more than five hundred dollars. And
évery person who makes, manufactures, or produces any box, barrel, bag,
vessel, package, wrapper, cover, or envelope, stamped, branded, or marked,
as fibove described, or stamps, brands, or marks the same, as hereinbefore
recited, shall be liable to penalty as before provided in this section. And
:;’Em person who violates the foregoing provisions of this section, with in-
e Of0 defrlaud the revenue, or to defraud any person, shall be liable to a
A= I_lot ess than one thousand nor more than five thousand dollars, or
2 bof}tlsonment f.or no.t less than six months nor more than five years, or
g , at ‘fhe discretion of the court. And all articles sold, given, pur-

€d, received, made, manufactured, produced, branded, stamped, or

m . . . .. L 3 1
srhﬁrﬁ(ed in v1f>lat10n of the provisions of this section, and all their contents,
all be forfeited to the United States.
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hibition against selling, buying, giving, or receiving a receptacle
containing ‘“anything else” than the contents which were
therein when the tax was paid is as clear as the English lan-
guage can make it.

The statute being a revenue law should not be strictly con-
strued. United States v. Stowell, 133 U. S. 1, 12.

The construction of these revenue statutes must be such as
is most favorable to their enforcement. 18 Opinions Atty.
Gen. 246, 248.

Even if there is uncertainty as to the meaning of § 3455,
Rev. Stat., the spirit and purpose of this section, when read in
connection with the revenue laws as a whole, forbid the addi-
tion of coloring matter to tax-paid spirits.

The construction contended for by the Government is in
harmony with that given to other sections of the internal
revenue laws. Unailed States v. Two Bay Mules, 36 Fed. Rep.
84; Unated States v. Goodrich Transportation Co., 8 Biss. 224;
United States v. Ulrici, 3 Dill. 532.

Where statutes are thus drawn in unqualified terms, courts
have invariably refused to place a narrow construction upon
them, even though at times a real hardship was imposed.
The remedy for harsh legislation, it has been wisely declared,
is with the legislature and not with the courts. The very
spirit and purpose of the revenue laws require that the con-
tention of the Government should be upheld. Dobbins's Dis-
tillery v. United States, 96 U. S. 395, 401; United States V.
Bayaud, 16 Fed. Rep. 376, 384; United States v. Dobbs et dl,
Fed. Cases No. 14,972; United States v. Fifty Barrels of Whiskey,
Fed. Cases No. 15,091.

Mr. Warwick M. Hough for the A. Graf Distilling Company:
The object of the internal revenue laws being taxation
rather than regulation, it is manifest that only those changes
in the contents of packages were intended to be noticed .b}’
the law, the making of which subjected the person making
them to the payment of a special tax; or the making or doing




UNITED STATES ». GRAF DISTILLING CO. 203

208 U. S. Opinion of the Court.

of which was specifically prohibited upon the theory that it
might open the door to a fraud.

But, in seeking a forfeiture, or the imposition of fines, pen-
alties, or imprisonment, specific authority therefor must be
found in the law itself, and such a proceeding cannot be sus-
tained upon the theory that permission for the doing of the
specific act alleged to constitute an offense does not appear
in the law. On the contrary, what is not specifically pro-
hibited by the law is to be understood as being permitted or
intended to be passed unnoticed.

Even though some changes may take place naturally, or
adventitiously in the contents of a cask or package which has
been duly marked, stamped, and branded, as required by law,
no notice is to be taken of such changes unless they are such
as would require a change of marks, stamps, or brands; and
no change in the marks, stamps, or brands is required by law,
except when there is such a change in the contents of the
package as would subject the person making such change to
the payment of some special tax therefor. United States v.
Thirty-two Barrels of Spirits, 5 Fed. Rep. 188; Three Packages
of Distilled Spirits, 14 Fed. Rep. 569; United States v. Nine
Casks and Packages, 51 Fed. Rep. 191; United States v. Fourteen
Packages of Whiskey, 66 Fed. Rep. 984; United States v. One
Package of Distilled Spirits, 88 Fed. Rep. 856.

Mg. Justice PrckuaM, after making the foregoing state-
ment, delivered the opinion of the court.

Other phases of this controversy have appeared in the
courts below and are reported sub momine United States v.
Three Packages of Distilled Spirits, in 125 Fed. Rep. 52, and
129 Fed. Rep. 329. After the reversal of the judgment of
forfeiture and the granting of a new trial by the Circuit Court
of Appeals, as disclosed by those reports, the information was
arr}ended by making the allegations contained in the fore-
g0Ing statement, and the original averment as to placing other
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distilled spirits of a different quality in the barrels after being
stamped is not before us.

We are here called upon to determine what is the proper
construction of the language of the statute when it speaks of
selling a barrel and its contents after it has been properly
stamped, and which at the time of sale contained anything else
than the contents which were therein when the barrel was
stamped by the revenue officer. Does the addition after such
stamping, of burnt sugar or caramel, placed in the barrel for
the sole purpose of coloring the contents (in this case whiskey),
and without intent to defraud the revenue or any person,
render the seller liable to the penalty provided by the statute,
and the barrel and its contents liable to forfeiture? This
coloring matter was not itself taxable. There is no charge
that it is unhealthy, and it is plain that its use defrauds no
one within the legal meaning of that term. The statute is not
a health law, nor is its purpose to prevent the coloring of
whiskey before its sale to the consumer. The matter which
was added to the contents of the barrel, after it was stamped
and branded, did not increase or decrease the amount of the
tax otherwise payable on the spirits so colored.

The Government, however, contends that it is wholly im-
material whether the coloring matter added is not itself tax-
able; it is, within the terms of the statute, something “else
than the contents which were” in the barrel when it was law-
fully stamped by the officer of the revenue, and if the person
who adds the coloring matter subsequently sells the barrel
and contents such act subjects them to forfeiture, and rende.rs
the person making the sale subject to the penalty named in
the first part of the section. The counsel for the Government
insists that there is no room for construction other than such
as the plain language of the statute calls for; and it is con
tended that to hold otherwise destroys the statute and opens
the door to fraud which is not easy to detect, and which the
statute was intended to prevent. In a very careful review of
the various provisions of the internal revenue statute, counsel
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for the Government has called attention to many acts which
are forbidden and which would seem to be innocent, but
which were, nevertheless, thought to be of such a character
as to open the door for fraud upon the revenue, and hence it is
argued that this addition of coloring matter was an act which
although it might seem to be innocent in itself, yet neverthe-
less comes within the plain prohibition of this section, and
. effect must be given to that prohibition, because it may tend
to prevent some subsequent fraud, however harsh or unrea-
sonable the provision might otherwise seem to be. We must
first, however, be satisfied that this alleged total, absolute and
unconditional prohibition was the real intention of Congress,
to be gathered from the language of the section when read in
connection with the language of the whole statute. There is
no doubt that many of its provisions are harsh beyond any-
thing known heretofore in our history (United States v. Ulricr,
3 Dill. 532, 539), and yet we cannot persuade ourselves that
the act proved in this case comes within the law.

The section is one of many dealing with the subject of col-
lecting a revenue from the taxation of the articles therein
mentioned and in the manner therein provided. The aim of
the whole statute is to make all of the taxable articles actually
pay the tax, and to that end it prohibits those acts which might
possibly lead to an evasion of the payment of the tax due upon
any taxable article. When, therefore, in the course of the
many provisions for collecting the tax and for preventing any
evasion of its due payment the statute prohibits the putting
of anything else in the barrel or package, ete., after it has
been branded or stamped, it seems to us the natural meaning
of the language limits the addition to anything of a taxable
nature and does not include an article which is not taxable, is
:Wholly harmless and added for a purpose not illegal or in itself
Improper.

We coneur, of course, in the rule which has been upheld in
this court, that a statute like this one, for the raising of a
Tevenue, even when accompanied by provisions of a very
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highly penal nature, is still to be construed as a whole and in
a fair and reasonable manner, and not strictly in favor of a
defendant. Unated States v. Stowell, 133 U. S. 1. Construed
under this rule, we are unable to conclude that the section
applies to this case. The language used, when considered in
connection with the whole statute, is not so plain as to preclude
the application of those general rules of construetion of stat-
utes which frequently interpret language in accordance with
what seems to be the real meaning of the legislature, although
not in exact and literal obedience to the wording of the
law.

We do not think that the opportunities for perpetrating a
fraud upon the revenue are in any way extended by reason
of the addition in question. A liquor dealer having a properly
stamped barrel in his possession might violate the law and
empty the contents of the barrel without destroying the
stamps, and might then dispose of the barrel, so stamped, to
an illicit distiller, who might then endeavor to perpetrate a
fraud upon the revenue by filling the barrel with non-tax-paid
spirits, but we do not see that the prior addition, as mentioned,
of coloring matter to the contents of the barrel would aid hifn
in his attempt, nor would the absence of such matter tend in
any degree to its prevention or detection. It is not the coloring
matter which was added to the contents of the barrel before
they were emptied that would in such case aid the attempted
fraud, for such coloring matter would probably have been
emptied with the other contents of the barrel. The oppor
tunities for fraud commenced at the time the liquor dealer
emptied the contents of the barrel without destroying the
stamp, and that opportunity was not in the slightest degree
affected by the addition, and the attempted fraud of the
distiller is not made more easy of accomplishment because of
such addition. We cannot see, therefore, that any reasonable
purpose could be attributed to Congress in prohibiting an ad-
dition, such as is charged in this case, and we cannot construe
the section on the mistaken theory that though the act was
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really innocent, yet it might aid in the evasion of payment
of some portion of a tax, and hence must be regarded as pro-
hibited.

The statute in question, although there has been no intent
to defraud, makes a person violating it liable to the lighter
penalty, while if the intent to defraud be alleged the article is
still liable to forfeiture and the person may be fined a much
larger sum and also imprisoned. On this ground it is con-
tended the statute is intended to meet just such a case as the
one before us, where there was no intent to defraud and where
there was no addition of anything which was itself taxable,
but where, nevertheless, something else had been added after
the stamping and branding, which was not a part of the con-
tents of the barrel when it was so stamped. It is therefore
urged that as the section provides for a forfeiture of the article
and a fine upon the person guilty of the addition, even when
no intent to defraud is alleged or proved, it emasculates the
§ection to hold that the addition must be something which
is itself taxable. We do not think so. When there has been
an addition of anything that was taxable, the statute applies,
although there was no intention to defraud, while if there were
such intention a much heavier penalty is imposed. The two
portions of the section are distinct and each may be enforced,
however harsh the first may appear to be, when imposed in a
case where the action was really without any intention to de-
fraud the revenue or any person.

.I‘.c has been held under other sections of this act, somewhat
similar, that the addition of water to the contents of a harrel
or package is no ground of forfeiture. We do not say that the
1f_mguage is exactly the same, but only that it is somewhat
similar.  United States v. Thirty-two Barrels of Distilled Spirits,
5 Fed. Rep. 188; Three Packages of Distilled Spirits, 14 Fed.
; Rrep‘. 569; United States v. Bardenheier, 49 Fed. Rep. 846, 948;
United States v. Nine Casks dc., 51 Fed. Rep. 191. Reference

18 made to them in the opinion in this case in 125 Fed. Rep.
52’ supra,
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We think the reasonable construction of this statute re-
quires that the questions submitted should be answered in the

negative. It will be
So certified.

PENN REFINING COMPANY, LIMITED, ». WESTERN
NEW YORK AND PENNSYLVANIA RAILROAD COM-
PANY.

ERROR TO THE CIRCUIT COURT OF APPEALS FOR THE THIRD
CIRCUIT.

No. 27. Argued October 18, 21, 1907.—Decided January 27, 1908.

An order of the Interstate Commerce Commission, that carriers not charg-
ing for tanks on tank-oil shipments desist from charging for the ba{rel
on barrel shipments, or else furnish tank cars to all shippers applying
therefor, held, in this case, to be equivalent to a holding that the charge
for the barrel, is not in itself excessive, and therefore, also held, th.at
barrel-oil shippers who had not demanded tank cars had not been dis-
criminated against, and were not entitled to reparation for the amounts
paid by them on the barrels.

It is the duty of a connecting carrier on a joint through rate to accept the
cars delivered to it by the initial carrier, and it is not thereby rendered
liable for any wrongful discrimination of the initial carrier merely be-
cause of the adoption of a joint through rate, which in itself is reason-
able; nor is such connecting carrier rendered liable for any such wrong-
ful act of the initial carrier by section eight of the Interstate Commerce
Act.

137 Fed. Rep. 343, affirmed.

THE plaintiff in error, who was plaintiff below, seeks to Ie-
view a judgment of the Circuit Court of Appeals for the .Thll‘d
Circuit, 137 Fed. Rep. 343, reversing absolutely and without
allowing a writ of “wvenire facias de novo,” the judgmejnt.o
the Circuit Court of the United States for the Western District
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of Pennsylvania in favor of the plaintiff company for $8,579,
with interest from May 15, 1894; in all, $12,706.92. This sum
was made up of the charge of fourteen cents for the weight of
the barrel in which oil was transported to Perth Amboy from
the Pennsylvania oil fields, from September 3, 1888, the time
when such charge commenced, to May 15, 1894, the time when
the hearing on the claims was had before the Interstate Com-
merce Commission.

The proceeding resulting in the petition herein to the Cir-
cuit Court was originally commenced before the Interstate
Commerce Commission, and thereafter conducted pursuant
to §§ 13-16 of the act creating the Commission, February 4,
1887, c. 104, 24 Stat. 379, 384, as amended by the act of
March 2, 1889, c. 382, 25 Stat. 855, 859; 3 Comp. Stat. 3165,
to obtain relief from certain alleged illegal practices of the
railroad companies in the way of overcharges for the transporta-
tion of oil for the complainants in the petition, and to obtain
reparation therefor.

Three substantially contemporaneous yet also separate peti-
tions were filed with the Commission, two on the fourth of
December, 1888, and one on the thirtieth of January, 1889,
by the Independent Refiners’ Association of Titusville, Penn-
sg.flvania,, and the Independent Refiners’ Association of Oil
City, Pennsylvania, against several railroad companies.

T}?(‘ petitioners were associations of some sixteen separate
refining companies, operating distinct and separate works in
th;e oil regions of Pennsylvania, near the city of Titusville or
Oil City.

The petitions were filed for the purpose of obtaining relief
from cef’tain charges made by the defendant companies against
t}_le petitioners for the transportation of their oil from those
zhlf;elds' to tidewater in New Jersey, and specially to Perth
¢ boy in that State, and described as a point in New York

arbor, and also to Boston and points in that vicinity. Their

ietltion‘relating to the charges for transportation to Perth
Amboy is alone involved here.
VOL. ccvin—14
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The ground of complaint in that petition was that the rail-
roads who were therein made defendants, viz., the Western
New York and Pennsylvania, and the Lehigh Valley, charged
sixty-six cents per barrel of oil, which was alleged to be an
excessive, unjust and unreasonably high rate for the transporta-
tion of oil to Perth Amboy.

There was no complaint in the petition of the failure of
defendants to furnish tank cars for the petitioners for the
transportation of their oil to Perth Amboy. There was no
averment of unfairness of the rates as between barrel and tank
oil. Nor was there any averment that the defendants, by
their custom of charging for the gross weight of the oil and
barrels, were giving a preferential rate to the tank shippers
as against the barrel shipments made by plaintiffs. It was
only alleged that the rate for the transportation of oil to Perth
Amboy was unreasonably high at sixty-six cents per barrel,
the weight of the barrel being included and charged for therein.
The averments in the petition, that plaintiffs were subjected
to undue prejudice and that an undue advantage was given
their competitors in business, among others the Standard Oil
Trust, had no relation to discrimination arising from a charge
for the weight of the barrel, but was connected with the aver-
ment that the charge of sixty-six cents for the carriage of the
oil was excessive, and hence worked a disadvantage to the
plaintiffs and gave an unreasonable preference to the com-
petitors in plaintiffs’ business. )

The prayer of the petition was that the Commission direct
the defendants to cease their unlawful acts, ete.

The evidence was taken before the Commission in the three
cases, with the understanding it should be applied to each or
all the cases, so far as applicable therein.

It appears by the evidence before the Commission that the
charge of fourteen cents per barrel (in addition to fifty-t¥0
cents for its contents) for the transportation thereof to Perth
Amboy commenced about September, 1888, and prior t0 thﬁt
the charge had been fifty-two cents for the oil and the barre
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There had been some reasons alleged on account of which the
charge had been limited to the total of fifty-two cents before
September, 1888. Perth Amboy was the station to which all
the petitioners in the proceedings before the Commission,
applicable to that port, had consigned their oil for export,
and that station had no conveniences for unloading in bulk
the oil which was brought there in tank cars. Not one car in a
hundred was a tank car. The trade demand at that point was
for oil in barrels, and the ocean shipments therefrom by the
petitioners were also made in barrels, as there were no vessels
from that port carrying oil in bulk. Some of the petitioners in
the proceedings before the Commission owned tank cars, but
did not use them for the Perth Amboy port for the above
reasons. Oil which came to Perth Amboy, intended for ex-
port, if it arrived in tank cars, had to be there unloaded and
filled in barrels before it could be loaded on ships. The peti-
tioners, including the plaintiffs, therefore, had no use for tank
cars to that point. The Lehigh Valley Road did not own tank
cars, nor did any of the other railroad companies to any ma-
terial extent, except the Pennsylvania Railroad, which is not
a party to this proceeding. The charges for transportation of
oil in tank cars did not include any charge except for the oil.
In tl.le transportation of the oil to Perth Amboy via Buffalo,
the.mitial carrier was the Western New York and Pennsyl-
vania Railroad Company, the Lehigh Valley Railroad Com-
pany taking the oil as delivered to them in barrels in cars at
Buiffalo, New York, and transporting it to Perth Amboy, the
plmntiffs paying therefor a joint through rate, amounting to
SIXty-six cents per barrel, including the barrel. The defend-
ants had established this joint through rate. The tank cars
that were used by others for transportation to other places
than Perth Amboy were rented from the owners, who were
also shippers of the oil, to the railroad companies, who paid
t ¢ owners for the use of such tank cars a certain sum, deter-
n;:n"’d by the miles run. Those cars were used exclusively for
the transportation of the oil of the owners of the cars.
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The Commission ordered the defendants to cease and desist
from charging or collecting any rate or sum for the transporta-
tion of the barrel package on shipments of oil in barrels over
their respective roads or lines from the oil regions of western
Pennsylvania to New York and New York harbor points, or,
on reasonable notice, promptly furnish tank cars to complain-
ants and others who may apply therefor for the purpose of
loading and shipping oil therein to such New York harbor
points as the shipper may direct; and that said defendants
notify the public accordingly by publication in their tariff
of rates and charges, pursuant to the provisions of §6 of
the act to regulate commerce. It was also ordered that the
rate on shipments of oil, both in tanks and in barrels, over said
roads should be the same, and the said rate from said oil
regions to New York points should not exceed sixteen and one-
half cents per hundred pounds. The defendants were also
required “to refund to the several parties legally entitled
thereto, within sixty days after notice of this decision and
demand thereof by such parties, all sums received by them for
transportation over their roads of the barrel package, on
shipments of oil in barrels, when the use of tank cars had not
been open to shippers impartially, and the shipper claiming
reparation has been thereby deprived of their use.”

In its opinion, covering, so far as applicable, the three cases,
the Commission said that the unlawful discrimination regaﬂ'ﬂ‘
ing the charge of fourteen cents for the barrel package, i
addition to the fifty-two cents for the carriage of the oil per
barrel, as against fifty-two cents per barrel by tank cars,
without any charge for the package, lay in the fact that the
choice was not open generally to shippers, and that the case
was one where both modes of transportation are employed
by the carrier and the use of one, the tank cars, is not open t
shippers impartially, but is practically limited to one class of
shippers, and that the charge for the barrel package in barrel
shipments, in the absence of a corresponding charge on tank
shipments, resulted in a greater cost of transportation 0 the
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shipper in barrels on like quantities of oil between like points
of shipment and destination than to the tank shipper, and
that it was an unjust discrimination, subjecting the barrel
shipper to an unreasonable disadvantage and giving the tank
shipper an undue advantage, and that no circumstances and
conditions had been disclosed by the evidence in these cases
authorizing such discrimination by any of the defendant car-
riers.

The order of the Commission was filed November 14, 1892,
and the proceedings were kept open for the purpose of ascer-
taining the amounts which were due the parties plaintiff on the
theory adopted by the Commission.

The defendants did not comply with the order, but con-
tinued to charge the fourteen cents for the barrel, and the
parties seeking reparation—that is, the recovery of the dam-
age which they alleged they had sustained—applied for a
hearing before the Commission to ascertain the amount thereof.
The Commission proceeded thereafter, on proper notice, to de-
termine the amounts due each of the claimants from Septem-
ber 13, 1888, the time of the commencement of the charge for
the barrel transportation, to May 15, 1894, the time of the
hearing before the Commission, and found (October 22, 1895)
t}}e amount due the plaintiff, the Penn Refining Company,
Limited (among many other claimants), to be the amount
already stated, arising, as found, from the transportation of
ba.rrels containing petroleum oil, shipped and carried by the
nailroads from Oil City and Titusville to Perth Amboy at
fourteen cents per barrel in addition to fifty-two cents for its
contents.

T}.le Commission, in its reparation opinion, stated that the
carriers had failed to notify the public, by publication in their
tarlffs of rates and charges, that they would, on reasonable
notice, supply shippers who might apply therefor with tank
cars for transportation to New York harbor points. The origi-
?al OFder,. directing the publication of these notices by de-

endants in their tariffs of rates, was entered November 14,
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1892, while the period covered by the reparation order of
October, 1895, giving damages, included four years, namely,
from September, 1888, to November, 1892, before the mak-
ing of such order. The Commission in its opinion also stated
that tank cars had not been open to the use of shippers gen-
erally on the carriers’ roads, but there was no statement or
finding that plaintiffs had ever applied for such ecars or desired
them or had been refused. The companies did not comply
with the order of reparation, and the Commission then com-
menced (some time in 1896) a proceeding in its own name in
the Circuit Court of the United States, in equity, to enforce
all the directions contained in the orders, including the pro-
vision for the payment of the money damages found due the
various claimants. Upon demurrer that court held that the
latter provision could not be enforced in equity, as the rail-
roads were entitled to a jury trial on the issue as to the amount
of the money recovery, and that the order in regard to the
amount due ought to be enforced by each plaintiff in his own
name. The Interstate Commerce Commission v. Western New
York & Pennsylvania R. R. Co., 82 Fed. Rep. 192, 195.
Thereupon, and in April, 1901, this proceeding by petition
was commenced in the United States Circuit Court for the
Western District of Pennsylvania by the Penn Refining Com-
pany, Limited, to recover the amount of the money reparation
directed by the Commission. The Lehigh Valley Company
demurred to the petition, which was overruled, and issue was
then joined by all the defendants upon the material allegations
of the petition, and the case was tried in March, 1902, and &
verdiet found for the plaintiffs against all the defendants.

Mr. James W. Lee and Mr. Samuel S. Mehard, with th’m
Mr. Eugene Mackey and Mr. M. J. Heyward were on the brief,
for plaintiff in error.

Mr. John G. Johnson, with whom Mr. Francis I. Gowen
was on the brief, for defendants in error.
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Mz. JusTiceE Prckmam, after making the foregoing state-
ment, delivered the opinion of the court.

The questions arising on this writ of error are, in some re-
spects, different in regard to the different railroads who are
defendants in error, but as to the matters now to be discussed
all occupy the same position.

In their petition to the Commission the petitioners in that
proceeding complained of the rate of transportation of oil to
Perth Amboy, fixed by the carriers at sixty-six cents per barrel,
the weight of the barrel being included and charged for in that
amount, which rate, it was asserted, was unreasonable and
excessive,

In the opinion of the Commission, filed with its order, in
referring to a former charge of fifty-two cents per barrel of
oil without charging for the weight of the barrel, from the oil
fields to Perth Amboy, it is said: “ While this rate is fully as
high as it should be in view of the nature of the traffic and the
conditions surrounding it, and might possibly be made less
without depriving the carriers of a fair remuneration for their
service, we do not feel authorized under all the facts and cir-
cumstances disclosed by the record and evidence in these cases
to order a reduction in addition to the exclusion of the charge
for the barrel package ”” (fourteen cents); “and our conclusion
15 that the rate to New York points should be not more than
16} cents per hundred pounds, both in tank and barrel ship-
ments., to be charged, in both cases, only for the weight or
quantity of oil carried, exclusive of any charge for the pack-
age.” Again the Commission, in its opinion, said: “In order
to guard against misapprehension the Commission wishes to
say th‘at these cases are decided purely upon the facts as set
fOP.th In the situation as delineated in the record and by the
Z\:dence. It is not intended to hold, nor should this report
curr?;)tnStmed to hold., thfjmt, aside from other controlling cir-
% ances, t‘he carrier, in hauling packages, is not entitled

Pay according to the weight thereof. Tt is simply held that
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on account of the peculiar circumstances in these cases to
charge for the weight of the barrel places barrel shippers at a
disadvantage as against tank shippers, and the practice in
these cases, while the circumstances and conditions remain
unchanged, should be condemned.” Upon referring to the
order actually made by the Commission, its language is “that
the action of the defendants in charging for the weight of
barrels on shipments of refined oil in barrels over the several
through lines formed by their respective railroads from Titus-
ville, Oil City, and other points in the oil regions of western
Pennsylvania, to New York, and other points in New York
harbor, or to Boston and points called and known as Boston
points, works unjust discrimination against the shipper of
such oil in barrels in favor of shippers of the same commodity
in tank cars, while said defendants refuse or neglect to furnish
tank cars to complainants and other shippers for the purpose
of loading and shipping oil therein to such New York harbor
and Boston points as said shippers may direct; that rates per
hundred pounds on shipments of oil in tanks or in barrels
should be the same, and from said points in the oil regions
of western Pennsylvania to New York harbor and Boston
points such rates should not exceed 16} cents and 23} cents
respectively, and that defendants should make reparation
to complainants and others in all cases where charges on ship-
ment in barrels between those points have included a charge
for the weight of the barrel, and tank cars have not been open
impartially to shippers of refined petroleum oil over their
lines.” '
The defendants were also, by order of the CommissioD,
“required to wholly cease and desist from charging or collect-
ing any rate or sum for the transportation of the barrel pack-
age on shipments of oil in barrels over their respective roads
or lines from the oil regions of western Pennsylvania to New
York and New York harbor points, or to Boston and Boston
points, or, on reasonable notice, promptly furnish tank cars to
complainants and other shippers who may apply therefor for
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the purpose of loading and shipping oil therein to such New
York harbor and Boston points as said shippers may direct,
and that on or before the ninth of January, 1893, said de-
fendants notify the public accordingly by publication in their
tariffs of rates and charges, pursuant to the provisions of
§6 of the act to regulate commerce, and also file copies of
said tariffs with this Commission, as required by the provisions
of said section; and defendants are further hereby directed
and required to refund to the several parties legally entitled
thereto, within sixty days,” etc., as set forth in the order.
By reference to the foregoing extracts from the opinion of
the Commission it appears that they did not hold that the
carrier in hauling barrels of oil was not entitled to pay for the
weight thereof, including the package, but only that the
peculiar circumstances of the case before it made it improper
to charge for the weight of the barrel, because by such charge
the shippers of oil in barrels were placed at a disadvantage
as against shippers by tank cars, and although in one portion
of the opinion it is stated that the charge of fifty-two cents
per barrel, excluding the weight of the barrel package, was
as high as it should be in view of the nature of the traffic and
the conditions surrounding it, nevertheless the Commission
gave the above quoted precise directions contained in its
formal order. It made use of language by which the defend-
apts were required to cease from charging for the transporta-
tion of the barrel package, or, on reasonable notice promptly
fu.rnish tank cars to complainant and other shippers who
H}lght apply therefor for the purpose of loading and shipping
01.1 to New York harbor or Boston points, as the shippers might
direct. This, of course, amounted and was equivalent to a
holding that the charge for the weight of the barrel package
of oil was not excessive. If the charge for the carriage of the
barrel itself, taken in connection with the charge for the weight
of the oil contained therein, made a total charge which was in
and_ of itself excessive or unreasonably high (as was the com-
plaint of the petitioners), of course the Commission would not
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have permitted the charge, even if the petitioners had not
applied for the use of tank cars. East Tennessee &c. Railway
Co. v. Interstate Commerce Commassion, 181 U. S. 1, 23; Inter-
state Commerce Commission v. Louisville & Nashville R. R.
Co., 190 U. 8. 273, 283. This limits the case against the de-
fendants upon the finding of the Commission, to that of dis-
crimination, which was decided to exist under the peculiar
circumstances of the case, by reason of the charge for the barrel
in which the oil was contained, while in tank cars the charge
was limited to the oil carried.

We will therefore inquire what were the peculiar circum-
stances, as shown by the evidence, which led the Commission
to make its order as to diserimination?

They were these:

1. That the railroads owned no tank cars.

2. That they transported oil in tank cars only for those
shippers of oil who owned and furnished such cars. That iu
the case of oil intended for export by such owners it was sent
to ports in New York harbor near Perth Amboy; the seaboard,
and not Perth Amboy alone, being the place of competition
between the plaintiffs and the Standard Oil Trust and others.

3. That the carrier hired tank cars from the shippers of the
oil and paid for them a certain sum, measured by the miles
run to and from the place of consignment.

4. That the tank cars, thus hired, were used exclusively tf>
carry the oil of the owners of such cars. Other shippers of oil
had their oil carried in barrels, in box cars, and a charge Was
made for the weight of the barrel containing the oil, while th.e
charge for the oil in tank cars was limited to the amount of oil
actually carried.

These facts, in the opinion of the Commission, rendered the
case an exception to the usual rule as to the right to cha'rge
for the weight of package as well as its contents. In the vieW
of the Commission, although it admitted that the tranbjpor_ta'
tion in tank cars was more profitable to the carrier in yielding
a larger revenue above the cost of service than that in barrels,
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yet the case was not presented “of two modes of transporta-
tion open indiscriminately to shippers in general, the one at a
higher rate than the other, and as to which the shipper may
take his choice and pay accordingly, but a case where the
cheaper rated and, as claimed by the defendants, the better,
mode of transportation was open practically to only a particu-
lar class of shippers.” When, therefore, as was stated, ““the
carrier accepts tank cars owned by shippers who can afford
to build and furnish them, and has none of his own to furnish
to other shippers, but can supply only box cars, in which barrels
must be used for oil, the carrier is bound to see that he gives
no preference in rates to the tank shipper, and that he sub-
Jects the barrel shipper to no disadvantage.”

These facts also appeared before the Circuit Court, and that
court left it to the jury to find from them whether there was
“undue diserimination” in favor of the shipper by tank cars
and against the shipper by barrels, although the petition made
no such allegation, but only alleged that the rates and charges
for the service (sixty-six cents per barrel) were excessive,
unjust and unreasonable. Discrimination was not alleged be-
tween the tank and the barrel car, for what would seem to be
the obvious reason that the plaintiffs could make no use of the
tank cars, as they had no facilities for unloading them at
Perth Amboy and no vessels to export the oil in bulk, and
th.e trade demand there was for oil in barrels. But, although,
without such facilities and not being in position, therefore, to
use such cars, the plaintiffs nevertheless demanded that no
charge for transportation should be made for the barrel pack-
age, although the charge made was a reasonable one, unless
& charge for the tank packages was made against those who
used tank cars for the carriage of their oil to points adjacent
to Perth Amboy, and although the transportation by tank
¢AIs Was more remunerative to the companies than the trans-
Portation by barrels.
allzgh:d V‘f’h_OIG theory o.f this discrimination rests upon the

ailure to furnish tank cars to shippers demanding
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them, while at the same time the defendants leased tank cars
from their owners and used them to carry the oil of such
owners exclusively, and yet in this case there has been no
such failure, because there has been no demand for such cars
by the plaintiffs, who, for the reasons stated, had no use for
them.

Although in the opinion of the Commission in the reparation
proceeding it was stated that the defendants had not notified
the public as to supplying shippers with tank cars, as required
by the order of November 14, 1892, while at the same time
they denied to plaintiffs the use of such cars, yet there is no
statement or finding that the plaintiffs had ever asked for such
cars for the Perth Amboy station, and the proof is they did
not want them for that point. In the course of the opinion
some general observations were made in regard to the failure
to supply tank cars, and the consequent necessity for the
shippers to ship their oil in barrels and pay transportation on
the total weight of the oil and the barrels. The opinion was
delivered in two different proceedings, in which all the facts
were not identical, one regarding Perth Amboy and the other
Boston and adjacent points, and we cannot suppose that the
Commission meant to include Perth Amboy in the opinion on
this point, because the facts already adverted to furnish ample
reasons for not demanding or using tank cars.

It is, therefore, apparent that the failure of plaintiffs to use
tank cars during substantially all the period covered by the
reparation order was not owing to a refusal or omission of the
defendants to supply them on demand, but because they, the
plaintiffs, did not demand and could not use them economically
for the transportation of oil to Perth Amboy. The opinion of
the Commission must be read with reference to this evidence,
which, although given on the trial before the court, states !Jhe
facts existing at Perth Amboy during the time of investigation
by the Commission.

If it be assumed that it was the duty of the railroads t0
furnish tank cars to those who demanded them while the




PENN REFINING CO. ». WEST. N. Y. & P. R. R. CO. 221

208 U. S. Opinion of the Court,

railroads continued to hire that kind of car from owners in
which to carry their oil, yet the failure to furnish them to a
party that did not desire and had not demanded them cer-
tainly ought not to render it necessary for the railroads to
carry the barrel package free because no charge was made for
the tank package. The Commission said it may be conceded
that the amount of paying freight was materially greater in
tank than in barrel shipments, and that the tank car, after
adding the gross weight of the car and oil, pays slightly more
to the carrier per ton than the stock car with its full load of
oil barrels. Nevertheless it was stated that the facts already
adverted to made out a case of unjust discrimination between
the tank and barrel shipper, and it was so adjudged in this
case where a shipper did not use or demand a tank car.

We are unable to concur in this view. Because circumstances
existed which prevented the economical use of the tank car
by plaintiffs (no demand being made for the use of a tank car)
is no ground for finding discrimination in the charge for the
weight of the barrel package (such charge being in itself not
an unreasonable one), while none is made for the tank con-
taining the oil. It might be different if plaintiffs desired tank
cars and defendants failed to furnish them on demand.

If the carrier must take off such charge for the weight of the
barrel, although tank cars are not demanded, the result is to
make the defendants carry the barrels free from freight charges,
even while the shippers were unable to use and did not demand
tank cars.

It is not incumbent, therefore, upon this court to now decide
what would be the duty of the carrier as to furnishing tank
cars to those who desired and demanded but did not own
thf’my where the railroads accepted tank cars, owned by other
Shlppers of oil, for the purpose of carrying their oil alone, and
to different points than Perth Amboy. We are dealing with a
case where such question does not arise.
thTh[?re' are other reasons in addition to the foregoing why

¢ Lehigh Valley should not.be held for any discrimination
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in this case. That company was but a connecting carrier and
took the cars as they were delivered to it by the initial carrier
at Buffalo for transportation to Perth Amboy. It was the
duty of the connecting carrier to do so, and it was not rendered
liable for any alleged wrongful act of the initial carrier merely
because of the adoption of a joint through rate from Titusville
or Oil City to Perth Amboy, which was in itself reasonable.
Nor did the eighth section of the commerce act render it liable
for any such alleged wrongful act asserted against the initial
carrier.

These views render it unnecessary to consider the objection
to the recovery, taken by the defendants in error, based upon
the fact that the petition to the Commission asked for relief
on the ground that the charges were unreasonably high, while
the relief granted was based upon discrimination, a charge not
contained in the pleading. For the reasons already stated,

the judgment of the Circuit Court of Appeals is
Affirmed.

Mgr. JusticE Mooby, dissenting.

In my opinion there was evidence which tends to support
the plaintiff’s cause of action, and I think that it should have
been, as it was, submitted to the jury. It appeared that the
plaintiff was engaged in shipping oil, destined for export, from
the oil regions in Pennsylvania to Perth Amboy. Up to Sep-
tember, 1888, the transportation rate was fifty-two cents Per
barrel, and that rate applied, whether the oil was carried in
barrels or in tank cars. At that rate the plaintiff was able to
ship oil in competition with other producers. In September,
1888, the rate for shipment in barrels was changed to sixty-
six cents per barrel, while the rate was left unchanged where
the oil was carried in tank cars. The evidence tended to show
that, in view of the number, ownership, and manageme.nt of
all the tank cars in existence, the new rate was praCt;mH,y
prohibitory of barrel shipments from the Pennsylvama oil
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regions to the seaboard, that it was designed by a competitor
who influenced the defendants to impose it to have this effect,
and that this was the only method of shipment practically
open to the plaintiff. Under these circumstances the plaintiff
joined with others in a complaint to the Interstate Commerce
Commission. Section 3 of the Interstate Commerce Act of
February 4, 1887, ¢. 104, 24 Stat. 379, makes it “unlaw-
ful . . . tosubject . . . any particular description of
traffic, to any undue or unreasonable prejudice or disadvantage
in any respect whatever,” as well as to give any person or kind
of traffic an undue preference or advantage. The plaintiff
might have brought an action for damages under §§8 and 9
of the act, but it chose to make complaint to the Commission,
thereby electing that as the exclusive remedy. The Commis-
sion, after a hearing, adjudged that the sixty-six cent rate
worked unjust discrimination against barrel shipments, and
ordered the defendants to make reparation to the plaintiff and
others. The amount of the reparation was afterwards as-
certained. An order prescribing the tariff in the future was
made, but its terms do not seem to be material, as the claims
for reparation were for the time between the establishment
Of the discriminating rate and the making of the Commis-
sion’s order. The order for the future may or may not be a
valid and enforceable one. The plaintiff’s right under that
order., in the absence of a demand for tank cars, may be un-
certain. ' We need not pursue those inquiries. Here the only
question is of the right of the plaintiff to recover damages for
the alleged diseriminatory rate collected from it before and
not after the order of the Commission. The defendants de-
clined t‘o make the reparation ordered by the Commission, and
the plaintiff sought to recover it by an action, brought under
§17_ of the act, in which the defendants were entitled to a trial
by_JuTY- On the trial the statute makes “the findings of fact
a?t?}?za facie efvidence of the matters therein stated.” They
e other evidence were submitted to the jury. The 'jury was

Tucted that whether the plaintiff had been subjected to
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undue prejudice was a question of fact. The jury was further
instructed as follows:

“In arriving at that conclusion, it is proper to call your
attention to this point--that the mere fact that there is or
may be a preference or advantage given, where refined oil is
shipped in some other way —for example, in tank cars—and
that a more favorable rate is given to tank car shippers, does
not, in and of itself, show that such preference or advantage
is undue or unreasonable within the meaning of the act.
Hence it follows that the jury, before it can adjudge these
companies to have acted unlawfully, to have subjected re-
fined oil in barrels to any undue or unreasonable prejudice
or disadvantage, must ascertain the facts and must give due
regard to these facts and matters which railroad men, apart
from any question arising under the statute, would treat as
calling for a preference or advantage to be given—for ex-
ample, in this case, to oil shipped in such tanks. All such facts
may and ought to be considered and given due weight by the
jury in forming its judgment, whether such preference or
advantage is undue or unreasonable. In the complexity of
human affairs, and especially in commercial affairs, absolute
uniformity is well-nigh impossible, and some prejudice or dis-
advantage often occurs where men desire to act with the utmost
fairness. Tt is, however, where such prejudice or disadvantage
in interstate commerce reaches the measure of undue or un-
reasonable that the act makes it unlawful.

“Tt will be for you, gentlemen, to apply to this question all
the evidence before you in this case, in the light of all the facts
and proofs, and justly, fairly and impartially to determine the
question of whether this rate on refined oil in barrels between
Oil City and Titusville and Perth Amboy, so established be-
tween these two companies (if you find that to be the fact)
did subject the oil shipped in barrels to any undue or wnrea”
sonable prejudice or disadvantage in any respect whatsoever.

“If you so find, you will also determine to what extent was
the rate undue and unreasonable, and whatever amount you
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so find under the evidence, you would be justified in allowing
this plaintiff to recoup or recover upon any shipments it made
and on which it has paid the undue and unreasonable amount.
You will understand that it is not entitled to recover all the
freight it paid, because part of it was undue and unreasonable,
but it is only such part of the freight as you find to be undue
and unreasonable that the plaintiff is entitled to recover back,
and that only upon proof to you of the amount of the ship-
ments made by it upon which the freight was unduly and un-
reasonably charged.”

These instructions seem to me full and appropriate. The
jury found a verdict for the plaintiff, thereby affirming that
“the particular description of traffic” in which the plaintiff
was engaged was subjected to “undue or unreasonable preju-
dice or disadvantage.” I am not persuaded that we can say,
as matter of law, that there was not sufficient evidence to be
submitted to the jury and to warrant the verdict. Nor do I
see any reason why the Lehigh Valley Railroad should not be
hel.d responsible. It had, with the other defendant, established
a joint tariff for a continuous shipment between the States.
That tariff has been found to be discriminatory and unlawful.
It h.as received its share of the unlawful exaction. The eighth
section of the act provides that a carrier who “shall do, cause
to.be done, or permit to be done, any act, matter, or thing in
this act prohibited or declared to be unlawful” shall be liable
to the full amount of the damages sustained by one injured
thereby. T see no escape for this defendant from this provision.

'1_‘here may have been error committed during the trial
which would require that the verdict should be set aside and
a o trial granted. It is not necessary for me to consider this
question. T go no further than to dissent from the judgment
;’(f) :ilceo sourt, which in. effect denies the right of the plaintiff

er upon the evidence against any of the defendants.

) I a.m authorized to say that Mr. JusticE HARLAN concurs
In this digsent,

VOL. coviit—15
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ERROR TO THE SUPREME COURT OF THE STATE OF COLORADO.,
No. 95. Argued January 9, 1908.—Decided January 27, 1908.

A valid subsisting mining location, such as the Comstock lode, or an interest
therein, is property distinct from the land itself, vendible, inheritable and
taxable as such, by the State, notwithstanding the land may be un-
patented by the United States.

When the collection of a tax on such an interest is enforced by sale, the
tax deed conveys merely the right of possession and does not affect any
interest of the United States, and the construction of the state statutes,
and the conformity thereto of the tax levy and sale, are matters exclu-
sively for the state court to determine, and this court is without juris-
diction to review its decision.

Sections 340, 341 of the laws of Colorado of 1881, taxing interests in un-
patented mining clairas and making the right of possession the subject
of levy and sale, are not in conflict with § 4 of the Colorado enabling act
of March 3, 1875, 18 Stat. 474, providing that no tax shall be imposed
on lands or property of the United States.

Where the Federal question below was whether a tax sale deprived jche
owner of his property without due process of law because the notice,
being published on Sunday, was insufficient, and the state court did not
pass on that question but sustained the tax title under the state statutes
making tax deeds prima facie evidence and of limitations, the non-Federal
grounds are adequate to support the judgment and this court is without
Jurisdiction to review it on writ of error under § 709, Rev. Stat.

37 Colorado, 174, affirmed.

THE facts, which involve the right of a State to tax tl.le
possessory right in unpatented mining claims, are stated 1o
the opinion.

Mr. George R. Elder for plaintiffs in error:

The judgment of reversal denied the rights claimed by
plaintiffs in error under two clauses of the Constitution of the
United States and the similar clause of the constitution of
Colorado, and the judgment of reversal could not be entere(}
without finding, in opposition to the enabling act of Congress
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and the decision of the District Court below, that United
States land, whose title had not vested in the locator by
purchase, was taxed. These were claims at the foundation
of the entire case and were decided adversely to the rights of
plaintiffs in error. The prohibitions of the Fifth and Four-
teenth Amendments of the Constitution of the United States,
as well as § 25 of Art. 2, constitution of Colorado, extend to
any action of the State through its constituted authorities,
and therefore include any divestiture of property through tax
assessments, levies and tax sales, made without due process
of law.

Under the following authorities this court should take juris-
diction to pass upon this writ of error. Proprietors of Bridges
v. Hoboken Land & Imp. Co., 1 Wall. 116; Roby v. Colehour,
146 U. 8. 153-159; De Saussure v. Gaillard, 127 U. S. 216;
Brown v. Atwell, 92 U. 8. 327; Wilson v. Blackbird Creek
Marsh Co., 2 Pet. 245; Chicago Life Insurance Co. v. Needles,
113 U. 8. 574; Sayward v. Denny, 158 U. S. 180; C., B. & Q.
R. R. Co. v. Chicago, 166 U. S. 226; Bells Gap Ry. Co. v.
Pennsylvania, 134 U. S. 232.

An advertisement of tax notice upon Sunday exclusively
was not a legal notice and due process of law. Schwed v.
Hartwitz, 23 Colorado, 189; Scammon v. City of Chicago, 40
Ilinois, 146; Blackwell, Tax Title (2d ed.), § 210; Blackwell,
Tax Titles (5th ed.), § 440; Ormsby v. Louisville, 79 Kentucky,
199; Sowyer v. Cargile, 72 Georgia, 290; Brannin v. Louisville,
4 Ky. Law Rep. 384; McLaughlin v. Wheeler, 2 S. Dak. 379;
Shaw v. Williams, 87 Indiana, 158.

The United States still owning the fee to the land while the
entry remained cancelled, it could not be taxed and sold.

While part of the claim was still owned by the United States
&f'?er the cancellation, the incorporation of illegal taxes upon
thl? part with other taxes levied upon the other part of the
claim, rendered the whole sale void 4n toto.

The Government, through its Land Department, has never
completely changed the ownership of this Comstock lode
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from itself to the holders of the possessory title. It still re-
tains the entire title, at its own disposition, to be finally parted
with after the several contests before the land officers and the
courts are at last decided.

There has been no proper segregation of the area of the
Comstock lode and issuance of such a muniment of title by
the Land Department of the United States to bring it within
the purview of the taxing power of the State of Colorado,
certainly not up to the twenty-first day of September, 1896,
the date of the partial re-instatement of the entry.

The refusal of the Land Department of the Government to
confirm the mineral entry of the Comstock lode in its entirety
from its first order of cancellation May 2, 1887, up to and
until September 21, 1896, a period of nine years and four
months, is proof positive that no full equitable title passed
to the grantees by those proceedings and that the Govern-
ment through its Land Department still held full control of
the land and by its various rulings established the fact that
the right to patent in the location claimants was incomplete.
Kansas P. Ry. Co. v. Prescott, 16 Wall. 603; Union Pac. R. E.
Co. v. McShane, 22 Wall. 444; Northern Pac. R. R. Co. v. Traill
Co., 115 U. 8. 600; Hunnewell v. Cass Co., 22 Wall. 464; Central
Colo. I. Co. v. Pueblo Co., 95 U. 8. 259; Lamborn v. Dickinson
Co., 97 U. 8. 181; Union Pac. R. R. Co. v. Dodge Co., 98 U. 8.
541; People v. Shearer, 30 California, 645; Central P. R. . &
Co. v. Howard, 51 California, 229; Long v. Culp, 14 Kansas,
412; White v. B. & M. R. R. Co., 5 Nebraska, 393; Elling V.
Thexton, 7 Montana, 330; Musser v. McRae, 38 Minnesota, 409;
Van Brocklin v. Tennessee, 117 U. 8. 151; Wisconsin Cent.
R. R. Co. v. Price Co., 133 U. S. 496; Hussman v. Durhanm,
165 U. S. 145; Campbell v. Spears, 120 Towa, 670; Duncan V-
Newcomer, 9 8. Dak. 375; Pitts v. Clay, 27 Fed. Rep. 635.

Mr. Aldis B. Browne for defendants in error. Mr. Charles
Cavender was on the brief: ]
If it be contended that there was a Federal question which
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might have been raised, still it will be found, from an examina-
tion of the opinion of the Supreme Court of the State of Colo-
rado, Wood v. McCombe, 37 Colorado, 174; S. C., 86 Pac. Rep.
319, that the decision is based on a local statute and the
construction thereof, and no Federal question was involved
therein nor necessarily decided. This court will not review
such a decision. N.Y. Cent. R. R. Co. v. City of New York,
186 U. S. 269; Mut. Lije Ins. Co. v. McGrew, 188 U. 5. 291;
8.C., 63 L. R. A. 33, and the notes to said case; Aper Trans-
portation Co. v. Garbad, 32 Oregon, 582; S. C., 62 L. R. A.
513; Gillis v. Stinchfield, 159 U. S. 658.

Rev. Stat. §§2319-2324 vest, in the locator of valid min-
ing claims, the absolute property in the same. And see § 910,
Rev. Stat.

By statute the real title and ownership is in the locator,
and not in the United States. Such property is real estate
and belongs to, and the title is in the locator, although the
paramount title might not have passed from the Government,
and is capable of conveyance, inheritance and protection at
law and in equity, and is also subject to tax levy and sale.
It is expressly so declared by the statutes of Colorado and
other States in which such property is situated, and is so
recognized by state and Federal courts in repeated decisions.
Forbes v. Gracey, 94 U. S. 767; Belk v. Meagher, 104 U. 8. 283;
Manuel v. Wolff, 152 U. S. 505, 511; St. Lowis M. Co. v. Mon-
fana M. Co., 171 U. 8. 655; McFeters v. Pierson, 15 Colorado,
201; Roseville Co. v. Towa Gulch Co., 15 Colorado, 29; Butte Co.
V. Frank, 65 Pac. Rep. 1; Bakersfield Co. v. Kern Co., 77 Pac.
Rep. 892.

It necessarily follows that the title held by the locator, and
tbe possessory right acquired thereby, are subject to taxa-
tion, subje.ct, of course, to the paramount title of the United
?}tlzteS, which is TlOt divested by the tax sale, but simply passes

possessory title to the purchaser thereat.
¥ '£he statute with reference to tax sales, with reference to
olice, and the statute of limitations are Colorado statutes and
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have been passed upon by the highest court of the State, which
has held, as appears from the decision in this case, that the
purpose of the statute of limitations was to cure just such
defects as are asserted by the plaintiff herein; and that after
five years they cannot be availed of. This court is bound by
the construction placed upon a local statute by a local court.
U. 8. Rev. Stat. § 721; Townsend v. Todd et al., 91 U. S. 452;
Commercial Bank v. Buckingham, 5 How. 317; Allen v. Massey,
17 Wall. 351; Union Pacific R. R. Co. v. Reed, 80 Fed. Rep.
239; 8. C., 499 U. S. App. 421 (Eighth Circuit); Lloyd v. Fulton,
91 U. S. 479; Jerome v. Carbonate Nat. Bank of Leadville, 22
Colorado, 37; Perkins v. Adams, 16 Colo. App. 96.

Mz. JusTice Mooy delivered the opinion of the court.

The plaintiff in error brought this action in a District Court
of the State of Colorado to recover from the defendants in
error the possession of an undivided interest in the Comstock
Lode mining claim, situated in that State. Both parties
claimed title under Wilhelmina Gude, who was agreed to have
been the owner of the interest in dispute; the defendants under
a sale for taxes assessed upon her interest, made August 5,
1889, and a deed in pursuance of the sale made August 8, 1892,
and recorded August 11, 1892; the plaintiffs under a quitclaim
deed of her interest made April 5, 1894, and duly recorde.d.
The tax title was the earlier, and possession of the interest In
dispute was held by those claiming under that title for more
than five years, which is the period of the statute of limitations
of Colorado applicable to such a case. The plaintiffs, however,
insisted that the tax titie was void, and the judge of the tI.'lal
court so found, and entered judgment for the plaintiffs, which
was reversed by the Supreme Court of the State and judgment
for the defendants ordered, sub nomine, Wood v. McCombe,
37 Colorado, 174. The case is here upon writ of error to the
latter court. :

The plaintiff’s contention is that the tax title was Vf)ld for
two reasons: first, because the property was not subject t0
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state taxation, as the title to the land was in the United States,
and therefore the levy of the tax was a nullity; second, because
the notice of the sale for taxes was published only in a Sunday
newspaper, and therefore the sale was a nullity. The further
contention is then made that the tax deed for these reasons
was void and did not afford color of title sufficient for the
purpose of the statute of limitations.

The judgment under review, however, determined that the
interest of Wilhelmina Gude was liable to taxation under the
laws of the State, although the land on which it was located
had not been patented to her or entered for patent by her;
that the possession was the subject of the assessment, and that
the right of possession passed by the tax sale; that a tax
deed was by a state statute prima facie evidence inter alia
“that the property was duly and lawfully advertised for sale;”
that the tax deed was not void upon its face, and that it con-
stituted a sufficient color of title to satisfy the statute of limita-
tions; and, finally, that as this action was not brought within
five years after the delivery of the tax deed it was barred by
that statute, which provided that “no action for the recovery
of land sold for taxes shall lie unless the same be brought
within five years after the execution and delivery of the deed
therefor by the treasurer.”

T.he question for decision here is only whether this judgment
denied to the plaintiffs any Federal rights duly claimed by
them in the state court, and we have no right to inquire further.

L. The title to the land on which this mining claim was
located was in the United States. It was a part of the public
lands, and although proceedings had been begun by the owners
of the claim for the acquisition of the title to the land by
Patent, they were not concluded at the time of the assessment
of t}.le tax, and apparently no patent has ever been issued.
Obwously the land was not taxable as the property of Wilhel-
?;?& Gude. The act by which the people of the Territory of
Ma;)é‘id;) \I*ere enabled to form a State (§4 of act approved

» 1875, c. 139, 18 Stat. 474) provided that no taxes
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should ever be imposed upon lands or property of the United
States. The claim of a I'ederal right was based upon this
statute. But, assuming that under this statute a Federal
question is raised, there was no taxation of the land in the case
at bar. A statute of Colorado authorized the taxation of min-
ing claims, whether patented or entered for patent or not, in
these words: “In case the mine or mining claim shall not be
patented, or entered for patent, but shall be assessable and
taxable under this act, on account of producing gross pro-
ceeds, then, and in that case, the possession shall be the sub-
Ject of the assessment, and if said mining property be sold for
taxes levied, the sale for such taxes shall pass the title and
right of possession to the purchaser, under the laws of Colo-
rado.” Laws 1887, §§340-341, Mills’ Ann. Stat. §§ 3222-3225.
The construction of this statute and the conformity to it of
the proceedings of the taxing officials were questions ex-
clusively for the Supreme Court of the State, and we have no
authority to review its determination of them. That court
held that what was assessed was not the land on which the
mining claim was located, but the claim itself, that is to say,
the right of possession of the land for mining purposes. It s
agreed that the Comstock Lode was a “valid subsisting mining
location,” and at the time of the assessment of the tax Wilhel-
mina Gude was the owner of the undivided interest in it which
is in controversy here. Such an interest from early times has
been held to be property, distinet from the land itself, vendible,
inheritable and taxable. Forbes v. Gracey, 94 U. S. 762; Bell
v. Meagher, 104 U. S. 279, 283; Manuel v. Wulff, 152 U. 5.
505, 510; St. Louis Mining Co. v. Montana Mining Co., '171
U. 8. 650, 655; 1 Lindley on Mines, §§535-542, inclusive.
The State therefore had the power to tax this interest in the
mining claim and enforce the collection of the tax by sale.
The tax deed conveyed merely the right of possession and
affected no interest of the United States.

2. The tax deed under which the defendant in error Wood
claims title was executed in pursuance of a sale made upo
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a notice published only in a Sunday newspaper. This fact
does not appear from the deed itself, as an analogous infirmity
appeared in the tax deed before the court in Redfield v. Parks,
132 U. S. 239. The deed upon its face was a valid instrument,
and could be impeached only by evidence aliunde. The state
court did not deem it necessary to consider whether such a
notice was sufficient, because it held that a state statute made
such a deed prima facie evidence of the sufficiency of the
notice, and that possession under such a deed for the prescribed
period met the requirements of the state statute of limitations.
The decision therefore did not reach the only Federal ques-
tion which can be imagined with respect to this part of the
case, namely, that a sale upon such a notice was wanting in
due process of law, but rested upon entirely adequate grounds
of a non-Federal nature. Whether the decision of the question
of state law was right or wrong, we may not consider. It is
enough that the judgment proceeded solely upon the state
law, and that the state law was adequate to dispose of the
case without reaching any Federal question. Leathe v. Thomas,
207 U. 8. 93. We need not, therefore, consider whether this
Federal question was properly raised in the court below, or
whether a sale upon such a notice would be a denial of due
process of law in violation of the Fourteenth Amendment of
the Constitution.
.The plaintiffs in error have shown no violation of Federal
right, and the judgment of the Supreme Court of Colorado is
Affirmed.
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MISSOURI VALLEY LAND COMPANY v. WIESE.

ERROR TO THE SUPREME COURT OF THE STATE OF NEBRASKA.
No. 101. Argued January 10, 1908.—Decided February 3, 1908.

Where a judge of the highest court of a State, in allowing a writ of error,
adds to his signature “Presiding Judge, ete., in the absence of the chief
judge from the State;” that recital is prima facie evidence that the chief
judge is absent and the judge signing is presiding, and, if not controverted,
the writ of error is properly allowed and the requirement of § 999, Rev.
Stat., that it must be allowed either by the Chief Justice of the state court
or a justice of this court, is complied with.

The. contention in the state court that plaintiff in error’s title rested on a
patent to his grantor and that prior to the issuing thereof the legal
title had remained in the United States, so that adverse possession could
not be obtained, involves a Federal question, and as in this case it was
not frivolous, and was necessarily decided by the state court, and such
decision was adverse to the title set up under the United States, this
court has jurisdiction under § 709, Rev. Stat., to review the judgment.

The rulings of this court that the Union Pacific Railroad main line grant,
within place limits, made by the act of July 1, 1862, 12 Stat. 489, and
the amendatory act of July 2, 1864, 13 Stat. 356, was in presenti, a.nd
that after definite location of its road the grantee company could main-
tain ejectment and that title could be acquired against it by adverse pos-
session, held in this case to apply to lands embraced within the grant for
construction of the Sioux City branch road, notwithstanding such branch
was to be constructed by a company to be thereafter incorporated.

Where lands are within the overlap of place limits of two grants, both of
which are in presenti, and for which eventually a joint patent is issued
to both companies, the occupancy of a portion thereof, under a deed
given by one of the companies after definite location, and before the
issuing of the joint patent, is adverse to the other company, and not that
of a co-tenant; nor, under the circumstances of this case, do the acts of
such occupant in acquiring title from the United States, under the reme-
dial act of March 3, 1887, 24 Stat. 556, interfere with his title thereto
which had already been established by adverse possession.

THE facts are stated in the opinion.

Mr. Charles A. Clark for plaintiffs in error in this case and
in No. 102 argued simultaneously herewith: :
The grant for the Sioux City Branch was not in preseni
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It was made by § 17, act of July 2, 1864, to a railway corpora-
tion to be thereafter designated whether then in existence or
afterwards organized and which shall be entitled to receive alter-
nate sections for ten miles in width on each side of the same
along the whole length of said branch.

The forfeiture imposed for failure to complete the branch
was merely “all of the railroad which shall have been con-
structed by said company;” and did not include all lands as in
the case of the main line and other branches under § 17, act of
July 1, 1861.

Where it has been held that the grant was in presenti the

language was, “that there be and is hereby granted.” Deseret
Salt Co. v. Tarpey, 142 U. 8. 241; Toliec Ranch Co.v. Cook, 191
U. 8. 532; Iowe Railroad Land Co. v. Blumer, 206 U. S, 482.
Where the language of the grant is “shall be granted” as
in the act of 1864, it is not a grant in presenti of the legal
title. Minnesota v. Hitchcock, 185 U. S. 392; United States
v. Thomas, 151 U. S. 583; Beecher v. Weatherby, 95 U. S. 523;
Cooper v. Roberts, 18 How. 179.
_There may be a grant in presenti of an inchoate right or
title where the legal title does not pass until patent is issued
f(zr the land.  Rogers Locomotive Co. v. Am. Emigrant Co., 164
U. 8. 559; Michigan Lumber Co. v. Rust, 168 U. 8. 592.

As to the jurisdiction of the Land Office see United States
V. Winona & St. P. Ry., 15 C. C. A. 103, 104.

The decision in this case was affirmed on appeal. United
States v. W. & St. P. Ry., 165 U. S. 463, 474, 475. See also
Moore v. Robbins, 96 U. S. 530, 533; Minter v. Crommelin, 18
How. 89; United States v. Schurz, 102 U. 8. 401; French v.
Fyan, 93 How. 172; Quinby v. Conlan, 104 U. S. 420; Smelting
Sgé.vﬁKemP’ 10,4 U. 8. 647; Steel v. Refining Co., 106 U. S.
142’U eath v. Wallace, 138 U. S. 585; Knight v. Association,

- S. 212; Noble v. Raslway Co., 147 U. S. 174; Barden

V- Bailuay Co., 154 U. 8. 288,
el The de?isions of the Land Department in contest cases
conclusive upon all questions of fact.” Love v. Flahive,
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205 U. S. 198; Gertgens v. O’Connor, 191 U. S. 240, citing
Burfenning v. Chicago &c. Ry. Co., 163 U. S. 323, and cases
there cited; Johnson v. Drew, 171 U. S. 99; Gardner v. Bonestell,
180 U. 8. 362.

Where a public grant is being administered by the Land
Department the courts cannot anticipate its decision by pass-
ing upon the title to lands involved in contests before the
Department in the administration of such grant. The juris-
diction of the Department is exclusive. French v. Fyan, 93
Lo tetataal,

Courts are not permitted to “render a decree in advance of
the action of the Government which would render its patents
a nullity when issued.” Marquez v. Frisbie, 101 U. 8. 475, and
cases cited; Vance v. Burbank, 101 U. 8 509; Craig v. Leilens-
dorfer, 123 U. S. 213; Ehrhardt v. Hogaboom, 115 U. S. 67, 69.

The officers of the Land Department were “charged with
the duty of administering the land grant and determining
what lands did and what did not pass, the only tribunal to
which the company could then apply and upon whose ruling
it was bound to act.” United States v. Winona dc. Ry., 165
U. 8. 475; Oregon v. Hitchcock, 202 U. S. 70; In re Emblen, 161
U. 8. 56, 57; McDaid v. Oklahoma, 150 U. S. 209; Bockfinger
v. Foster, 190 U. S. 121, 126; Humbird v. Avery, 195 U. S.
502, 510.

As an action for the possession of the land could not have
been maintained by the Sioux City Company, or its grantee,
the statute of limitations could not run or toll the right of
that company or its grantee under patent for the land when
finally issued. Howard v. Perrin, 200 U. S. 74, 75; Gibson V-
Choteau, 13 Wall. 92; Jowa Ry. Land Co. v. Blumer, 206 U. 8.
495, 496.

It is only in the interest of justice that the fiction of rela-
tion is applied by which a legal title is held to relate b?}‘?k
to the initiatory step for the acquisition of the land. United
States v. Anderson, 194 U. S. 399, and cases there cited.

Where, as in the case at bar, the application of that rule
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would, under a state statute of limitations giving title by
preseription, toll the legal title before it passes from the United
States, this is not in the interest of justice, and the fiction of
relation cannot obtain. Gibson v. Choteau, 13 Wall. 100;
Howard v. Perrin, 200 U. 8. 74, 75.

The writ of error herein was properly issued. See Builer v.
Gage, 138 U. 8. 56; Havnor v. New York, 170 U. S. 411.

The case presents Federal questions clearly giving this court
jurisdiction. G4bson v. Choteau, 13 Wall. 92; Redfield v. Parks,

132 U. 8. 246; Iowa R. R. Land Co. v. Blumer, 206 U. S.
482,

Mr. James H. Van Dusen, with whom Mr. Edward F.
Colladay was on the brief, for defendant in error in this case
and in No. 102:

The writ of error herein was not properly issued, because it
appears that it was not signed by the Chief Justice of the
Supreme Court of the State, as required by law. Havnor v.
New York, 170 U. S. 411.

There is no Federal question involved in this case. It is
merely a suit to quiet title brought by one of two tenants in
common against the other, both of whom base their claims of
.t-ltle upon the same grant from the United States. The case
is governed by Corkran Oil Co. v. Arnaudet, 199 U. S. 182, and
Dibble v. Bellingham Bay Land Co., 163 U. S. 74.

The acts of Congress of July 1, 1862, and July 2, 1864, were
grants in preesenti and, under the admission in the pleadings
of the completion of the railroads and the compliance with all
the terms and conditions of the act prior to January 1, 1870,
operated to pass the title of the Government on or prior to
that date. Deseret Sali Co. v. Tarpey, 142 U. 8. 241; Toliec
ii?;;lch fo v. Cook, 191 U. 8. 291; Schulenberg v. Harriman, 21
i S'7 ;,'Leavenworth. L. & G. Ry. Co. v. United States, 92
R (* 3; Platt A Union Pac. Ry. Co., 99 U. S. 48; St. Joseph
137 L»YO. V. Baldwin, 10?) U. 8. 426; St. Paul Ry. Co. v. Phelps,

-8. 528; Iowa Railroad Land Co. v. Blumer, 206 U. S. 482.
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If title passed from the Government, as contended by Wiese,
the state statute of limitations operated and proceedings be-
fore the Land Department could not toll it. Deseret Sali Co.
v. Tarpey, 142 U. 8. 241; Toltec Ranch Co. v. Cook, 191 U. 8.
291;,Southern Pac. Ry. Co. v. Whitaker, 109 California, 268;
Sage v. Rudnick, 91 Minnesota, 330; Iowa Railroad Land Co.
v. Blumer, 206 U. S. 482.

There is no evidence in the record showing any controversy
before the Land Department over the land in question be-
tween the two railway companies, the only contest being
between Wiese and the Missouri Valley Land Company.
Hence, the contention that there was a contest between the
railroad companies as to which was entitled to the land pend-
ing before the Land Department is not supported by any
evidence.

Whether the application of Wiese to enter the land under
the act of Congress of 1887 prevented the running of the state
statute of limitations was a question exclusively for the state
court, and it held that the statute was not thereby tolled.
Oldig v. Fiske, 53 Nebraska, 159; Beall v. McMenemy, 63
Nebraska, 70.

The conveyance by the Union Pacific Railroad Company
to Japp, and the exclusive possession of Japp and Wiese
thereunder, constitute an adverse possession, and this was a
question exclusively for the state court.

MR. JusticE WHITE delivered the opinion of the court.

Within the grants of land made to the Union Pacific Rail-
road Company and the Sioux City and Pacific Railroad Com-
pany by the act of Congress of July 1, 1862, c. 120, 12 Stat.
489, and the amendatory act of July 2, 1864, c. 216, 13 Stal.
356, some of the land within place limits overlapped. .ThlS
controversy concerns the title to a forty-acre tract within an

overlap. . p
We state the salient facts established by the pleadings ab
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the proofs in order to make clear the contentions which are
required to be decided.

The land involved is the northeast } of the northeast } of
section 21, township 17, range 11 east, Washington County,
Nebraska. At the time of the passage of the granting acts
referred to the records of the General Land Office showed a
school indemnity selection of the tract nmow in controversy,
made on July 1, 1858. The railroads named, each having
complied with all the conditions of the acts of Congress, had
become fully entitled to the granted lands prior to January 1,
1870. A joint patent was issued in 1873 to the two roads
named for a large quantity of the lands within the common
territory. This action of the Land Department was upheld
by the Circuit Court for the District of Nebraska in 1876, and
the two railroad companies were adjudged to be tenants in com-
mon of such lands. Sioux City & P. R. R. Co. v. Union Pa-
cific Railroad Company, 4 Dill. 307; S. C., Fed. Cas. No. 12,909.
As remarked in a footnote to a report of the case, “This decree
was acquiesced in by the parties, who subsequently effected
an amicable partition of the land.” Apparently, however, in
consequence of the school indemnity selection referred to,
the forty-acre tract now in controversy was not included in
such patents. On July 3, 1880, the school indemnity selection
was cancelled by the General Land Office because not au-
thorized by statute. See 17 L. D. 43. This cancellation, so
far as the record discloses, left the tract free from claims
antagonistic to the rights of the railroad companies under the
gfa.nts of 1862 and 1864. On June 12, 1881, the Union Pacific
Railroad Company “listed the land in question, per list No. 4,
but the Sioux City and Pacific Railroad Company never listed
the same.”  On December 1, 1882, the Union Pacific Railroad
Company sold, and in 1887, after completion of the payment
g)r the same, conveyed the land to John Japp by a warranty

eed, purporting to transfer the entire title, and this deed
Was soon afterwards recorded. Japp went into and remained
I open, continuous and adverse possession of the land, farm-
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ing the same, until February 28, 1891, when he sold it to Asmus
Wiese, the defendant in error. The latter at once recorded
his deed, inclosed the land with a wire fence, and maintained
an exclusive possession of the land, claiming to be the owner.

Upon the ground that the school indemnity selection re-
ferred to, although invalid, was uncancelled when the railroad
grants of 1862 and 1864 were made, and that such invalid
selection operated to except the tract in question from said
grants, the General Land Office on May 19, 1892, cancelled
the listing of the tract which had been made by the Union
Pacific Railroad Company and rejected a claim “as to this
land” made by the Sioux City and Pacific Railroad Company.
When such claim was made and its precise character, is not
shown by the record.

By §5 of the act of March 3, 1887, c. 377, 24 Stat. 556,
providing for the adjustment of land grants made by Congress
to aid in the construction of railroads and for the forfeiture of
unearned lands, ete., it was made lawful for a bona fide pur-
chaser of lands forming part of a railroad land grant, bu
which for any reason had been excepted from the operation
of the grant, to make payment to the United States for said
lands and obtain patents therefor. Because of the ruling
made by the General Land Office, to the effect that the Union
Pacific Railroad Company was without title to the land which
it had conveyed to Japp, as before stated, Asmus Wiese, on
August 10, 1893, began proceedings under the fifth section of
the act of 1887 to obtain a patent to the land from the United
States, made the required publication and proof, and on
September 25, 1893, paid to the register of the proper local
land office the sum of $50, the price of the land. A certificate
was delivered to Wiese, reciting that he was entitled, on
presentation thereof, to receive a patent. On October 17, 1894,
presumably while an application of Wiese for patent W3S
pending before the Commissioner, the Sioux City and Pacific
Railroad Company filed a protest against the issue ?f the
patent, on the ground that the land affected lay within the
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limits of the grant to said company under the act of 1864,
that the indemnity school selection then apparently existing
was void, and did not cause the land to be excepted from the
grant on the definite location of the road, and in eonsequence
that there was no authority of law for the purchase by Wiese.
It was further claimed that as the land was within the grant
to the Sioux City road, it was a condition precedent to acquir-
ing title under the act of 1887, that it had been purchased from
that company, whereas the proof by Wiese was that it had
been purchased from the Union Pacific Railroad Company.
The protest was dismissed by the Commissioner on the ground
that the Sioux City Company was debarred from making the
protest, because a claim previously made by that road to
the land had been rejected. Thereafter, upon application of
the attorneys for the Sioux City Company, this decision of the
Commissioner was reviewed by the Secretary of the Interior.
On April 28, 1896, applying a prior decision in Union Pacific
Ry. Co. v. United States, 17 L. D. 43, that official held that the
school indemnity selection referred to having been made with-
out statutory authority therefor, did not reserve the land so
selected from the operation of subsequent grants to the rail-
roads on the definite location of their line or lines, and that
the entry made by Wiese in supposed conformity to the act
0fﬂ1887 was unauthorized. In August following the entry of
Wiese was formally cancelled. In September, 1897, a patent
fryorn the United States for the tract was issued to the Missouri
V.alley Land Company as the successor in interest to the Sioux
City and Pacific Railroad Company. Following a notification
from the Land Office by letter, dated May 17, 1898, that the
land had been erroneously patented, as it was within the limits
of the grant to the Union Pacific Railroad Company, and a
g%tlﬁlﬁnt Si},lould have issued to the companies jointly, the Missouri
i t}iz Um‘ltd Company by./ quitclaim deed reconveyed the land
s landym ed‘ States. Flnally,. on July 24, 1903, a patent for

was issued by the United States to the Union Pacific

Rai e : :
ailroad Company, successor in interest to the Union Pacific
VOL. ¢evIT—16
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Railroad Company and to the Missouri Valley Land Company,
successor in interest of the Sioux City and Pacific Railroad
Company, jointly.

Prior, however, to the issue of the patent last referred to,
and on November 12, 1902, Wiese commenced in the District
Court of Washington County, Nebraska, this action to quiet
his title to the tract, making defendants to the petition the
Union Pacific Railway Company, the Sioux City and Pacific
Railroad Company, and the Missouri Valley Land Company.
On February 7, 1903, the Union Pacific Railway Company filed
a disclaimer of “any and all interest of every kind or nature
in and to the subjeet matter of this action.” The issues, how-
ever, upon which the case was tried were made by a second
amended petition, filed on February 20, 1904, and an answer
and cross-petition thereto and a reply to the cross-petition.
The only defendants named in this second amended petition
were the Missouri Valley Land Company and the Towa Rail-
road Land Company. Averments were made in the petition
as to the making of the overlapping grants by Congress, the
completion of the two railroads prior to January 1, 1870, the
sale to Japp in 1882 and by Japp to the plaintiff, the adverse
possession of the land by the plaintiff and his grantor, com-
mencing in 1882, absolute ownership of the land by the plain-
tiff, the issue in 1903 of the joint patent for the land to the
successors in interest of the original beneficiaries of the grants
made by the acts of 1862 and 1864, and the assertion of con-
flicting claims to the land by the defendants as successors I
interest to the Sioux City and Pacific Railroad Company:
The prayer was that the title of plaintiff might be quieted, etc.

We excerpt from the brief of counsel for plaintiffs in error
a synopsis of the contents of the claims made by its answer
and cross-petition:

“Plaintiff in error set up and claimed by its apswer fmd
cross-bill that the title to its interest remained in the United
States until the issuance of the patent in 1903; in other words,
that the grant for the Sioux City branch was not & grant &
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the legal title 4n preesenti. It also specially set up and claimed
that the Land Department had jurisdiction to determine
whether the land was subject to the grant under acts of 1862
and 1864, and to determine all disputes as to who was entitled
to a patent therefor; that it was not adjudged until July 24,
1903, that each company under the grant was entitled to a
moiety of the lands. That while the Land Department was
holding, as above stated (because of the indemnity school
selection), the land in controversy to have been excepted
from the grants under the acts of 1862 and 1864, defendant
in error was permitted by the local land officers of Nebraska
to enter the land under the act of Congress of March 3, 1887,
and that this entry was not cancelled until August 25, 1896;
that under these rulings and contests, and while the title
remained in the United States, up to the issue of the joint
patent, the possession of defendant in error was in no sense
adverse, but was in subserviency to the title of the United
States.” :

The plaintiff by his reply in substance alleged that the
grants were in presenti, and that the effect of the completion
O_f the railroads and compliance with all the terms and condi-
tions of the act prior to January 1, 1870, operated to pass the
title of the Government on or prior to that date, and that the
General Land Office had not thereafter jurisdiction in respect
to such lands, and that the adverse possession of the plaintiff
was not affected by the proceedings had in the Land Depart-
ment concerning such land.

'_l’he cause was submitted to the court on the pleadings and
evidence, and a decree was entered adjudging that Wiese had
8 perfect title to the tract. The Supreme Court of Nebraska
affirmed the decree (108 N. W. Rep. 175), holding, in sub-
stance, that the grant to the two companies of the tract in
controversy was in prasents, that the title of the companies
attached upon the definite location of their lines of road, and
that jﬁhe .atdverse possession of Wiese and his grantor, com-
fencing in 1882, had completely barred any claims of the
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companies to the property. The case was then brought to
this court.

A motion has been filed to dismiss the writ of error hecause
it “was not allowed by the Chief Justice of the Supreme
Court of Nebraska, and it does not appear in the record by
what authority the judge who allowed the writ styles himself
‘Presiding Judge of the Supreme Court of Nebraska,” and be-
cause there is no Federal question involved in said cause.”

Looking at the record we find that originally the writ of
error was signed by “ Charles B. Letton, Justice of the Supreme
Court of the State of Nebraska,” and that subsequently an
additional signature was added, viz., “ John B. Barnes, Presid-
ing Judge of Supreme Court of Nebraska in absence of Sedg-
wick, C. J., from this State.” Obviously, in procuring the
signature of Justice Letton, counsel overlooked the fact that
by §999, Rev. Stat., it was necessary that the writ of error
should be allowed by the Chief Justice of the court. The
recital made by Justice Barnes following his signature i,
however, prima facie evidence of the correctness of the sta'te-
ments therein contained, viz., the absence of the Chief Justice
from the State and the fact that Justice Barnes was in his
absence the Presiding Judge of the Supreme Court of Nebraska,
and counsel have not assailed the accuracy of the represer}ta-
tions. We are of opinion that the statute was complied with.
Havnor v. New York, 170 U. S. 408, 411. ;

The contention of the absence of a Federal question 13 als‘O
without merit. In effect, the plaintiffs in error pleaded their
right and title to a moiety of the tract in controversy under
the joint patent of July 24, 1903, and urged in support thereof
the claim that the legal title had not before the date r}amed
passed out of the United States, that the land was within the
jurisdiction of the General Land Office, and that up to & short
time before the execution of the joint deed the departmer :
had assumed and exercised jurisdiction over contl:oVGTSleS
respecting the land. Such a contention cannot be said tq be
frivolous, and as the state court necessarily decided agal
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the right or title so specially set up under the United States,
we possess jurisdiction.

That the decision of the court below was right, as applied
to the land within the place limits of the main line grant made
to the Union Pacific Railroad Company by the act of 1862
and the amendatory act of 1864, is not an open question. This
is so, since it has been expressly held that the main line grant
was one in presenti, that the grantee company had a right to
bring ejectment for such land after the definite location of its
road, and that consequently from the time of such definite
location a possession might be acquired by a third party to
land embraced within the grant, which would be adverse,
even as to the railroad company, and bar its title if possession
was continued for the statutory length of time. Deseret Salt
Co. v. Tarpey, 142 U. S. 241; Toltec Ranch Co. v. Cook, 191
U. 8. 532; Iowa Railroad Land Co. v. Blumer, 206 U. S. 482.
In_ dthe last-mentioned case, summing up the doctrine, it was
said:

“But when the grant is in presenti, and nothing remains
to be done for the administration of the grant in the Land
Df_’partment, and the conditions of the grant have been com-
plied with and the grant fully earned, as in this case, notwith-
standing the want of final certification and the issue of the
Patent, the railroad company had such title as would enable
It to maintain ejectment against one wrongfully on the lands,
fmd title by preseription would run against it in favor of one
I adverse possession under color of title. Salt Co. v. Tarpey,
and Toltec Ranch Co. v. Cook, supra.”

T'he conclusive effect of these rulings, if applicable, is not
denied, but it is insisted that they are not pertinent, because
the land in question was not a part of the main line grant, but
Was embraced within a grant for the construction of a branch
road, Whi(fh is so different from the grant for the construction
ﬁishebmam line, tha,t. the branch line grant cannot be held to
pre:;i ) een a grant in present; within the principle of the

us cases. We proceed to consider this contention.
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The grants to aid in the construction of branch lines em-
braced by the act of 1862 are found in §§9, 13 and 14 of the
act. The grant to the particular branch line with which we
are concerned is contained in § 14. By that section the Union
Pacific Railroad Company was authorized and required to
construet two branch lines of road and telegraph from a point
on the western boundary of the State of Towa and from Sioux
City, in the State of Iowa, so as to connect with the line which
was to start from the western boundary. The two branch
lines referred to in § 14, as also the branch lines referred to in
other sections of the act of 1862, were authorized to be con-
structed “on the same terms and conditions as provided” or
‘““as contained in the act for the construction of the Union
Pacific Railroad Company,” ete. Section 17 of the act of 1864
amended § 14 of the act of 1862, so that the section read as
follows, 13 Stat. 363:

“SEc. 17. And be it further enacted, That so much of sec-
tion fourteen of said act as relates to a branch from Sioux
City be, and the same is hereby, amended so as to read as
follows: That whenever a line of railroad shall be completed
through the States of Towa, or Minnesota, to Sioux City, such
company, now organized or may hereafter be organized under
the laws of Iowa, Minnesota, Dakota, or Nebraska, as the
President of the United States, by its request, may design‘fmte
or approve for that purpose, shall construet and operate a line
of railroad and telegraph from Sioux City, upon the most direct
and practicable route, to such a point on, and so as to connect
with, the Towa branch of the Union Pacific Railroad from
Omaha, or the Union Pacific Railroad, as such company may
select, and on the same terms and conditions as are provided
in this act and the act to which this is an amendment, for the
construction of the said Union and Pacific Railroad and tele-
graph line and branches; and said company shall complete the
same at the rate of ﬁfty miles per year; Provided, That said
Union Pacific Railroad Company shall be, and is hereby, I
leased from the construction of said branch. And said com-
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pany constructing said branch shall not be entitled to receive
in bonds an amount larger than the said Union Pacific Rail-
road Company would be entitled to receive if it had con-
structed the branch under this act and the act to which this
is an amendment; but said company shall be entitled to re-
ceive alternate sections of land for ten miles in width on each
side of the same along the whole length of said branch: And
provided, further, That if a railroad should not be completed
to Sioux City, across Iowa or Minnesota, within eighteen
months from the date of this act, then said company designated
by the President, as aforesaid, may commence, continue, and
complete the construction of said branch as contemplated by
the provisions of this act: Provided, however, That if the said
company so designated by the President as aforesaid shall not
complete the said branch from Sioux City to the Pacific Rail-
road within ten years from the passage of this act, then, and
in that case, all of the railroad which shall have been con-
structed by said company shall be forfeited to, and become
the property of, the United States.”

It will be observed that there was employed in the act of
1864 similar language to that used in the act of 1862 in regard
to the consideration moving from the United States for the
construction of the branch in question, viz., that the work
should be done “on the same terms and conditions as are
provided in this act, and the act to which this is an amend-
ment, for the construction of the said Union Pacific Railroad
and Telegraph line and branches.” That consideration, among
other things, was a grant of lands and also an issue of bonds
by 'the United States. As we must refer to the terms of the
main grant to the Union Pacific Railroad Company to deter-
mine the nature of like grants of land made in the acts of 1862
and 1864 to aid in the construction of the branch lines, we see
10 escape from the conclusion that the construction given to
t_he grant of lands within place limits made in aid of the main
11'119 must be adopted as to the grants of place lands made in
ald of branch roads, and as we have seen the settled construc-
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tion is that title to lands within the place limits passed by the
main grant on the filing by the road of its map of definite
location in the General Land Office. Nor is there merit in the
contention that a different construction is rendered necessary
by the circumstance that the road which might build up the
branch from Sioux City was not or may not have been in
existence at the time of the passage of the act of 1864. As
well argue that because § 7 of the act of 1862 required the
Union Pacific Railroad to file its assent to the act, under the
seal of the company, in the Department of the Interior, within
one year after the passage of the act, that there was uncertainty
as to whether the Union Pacific Company might accept and
that the grant therefore could not be said to be one in pre-
sent.

Stress is also laid upon the fact that by § 17 of the act of
1864 it was provided that “said company shall be entitled lo
recetve alternate sections of land for ten miles in width on
each side of the same along the whole length of said branch,”
and, in effect, we are asked to treat this as the granting clause
of the act. But it is clear that the clause deals only with the
quantity of lands to be granted, and that reference must be
made elsewhere to ascertain the precise character of the grant.
Further, it is urged that the provision of §17 concerning
forfeiture for failure to complete the branch as required, em-
braces “all of the railroad which shall have been constructed
by said company,” but did not include the granted lands as
in the case of the main line and other branches under §17 of
the act of July 1, 1862. From this it is argued that it was
not the intention of Congress that the lands should pass under
the grant for the Sioux City branch except as they were earned
and duly patented. But whether or not the forfeiture Was
of the limited character referred to, we think the clause cannot
be allowed to impair the force and effect of the operative words
of present transfer made in the statutory grant of lands con-
tained in § 3 of the act of 1862, as amended, in reliance upot
which, as one of the terms and conditions of the contract with
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the Government, the Sioux City and Pacific Railroad Com-
pany entered upon the construction of its road.

It results from the foregoing that the grant of the tract of
land in controversy made by the act of 1862, and the amenda-
tory act of 1864, to the Union Pacific Railroad Company and
the Sioux City and Pacific Railroad Company being a grant
in preesents, and third parties on the definite location of the
road not having acquired rights in the land, the legal title
attached in favor of the two companies on the filing of their
maps of definite location as of the date of the grant. Such title
attached long prior to the purchase of the land by Japp. When
the sale was made to him no contest was pending in respect to
the land, and the statutory period of ten years, necessary in
Nebraska to sustain a claim of title by adverse possession,
ended prior to the various proceedings had in the General
Land Office, to which we have heretofore referred, growing out
of the invalid school selection and the conflicting adjudications
of the office in respect to it.

That the entry and holding of the land by Japp, the grantor
O,f Wiese, under the purchase by Japp in 1882, and the con-
tinued possession by Wiese after he acquired the land from
Japp, should be deemed to have been adverse to the title and
possession of the Sioux City Company, if the possession by
Japp was not that of a co-tenant, and such possession was
unaffected by the proceedings had in the land office subse-
quent to 1882, is not questioned. We are clearly of opinion
tha?t the possession of Japp and his grantee was adverse in the
strictest sense of the term, and the acts of Wiese in seeking
to acquire title from the United States under the act of 1887,
with the view of removing a cloud upon his title, was not an
act of recognition or acknowledgment of a superior title, either
n .the United States or in the Sioux City Company, operating
to interrupt the continuity of his adverse possession, and in any
évent cannot be held to have destroyed a title which had already
b:come perfect.b'y the expiration of the statutory period in Ne-

aska, for acquiring the legal title to land by adverse possession.
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The foregoing considerations, we think, dispose of the
various contentions presented to our notice, and, finding no
error in the judgment of the Supreme Court of Nebraska, it s,

for the reasons stated,
Affirmed.

MISSOURI VALLEY LAND COMPANY v. WRICH.

ERROR TO THE SUPREME COURT OF THE STATE OF NEBRASKA.
No. 102. Argued January 10, 1908.—Decided February 3, 1908.

Decided on authority of Missouri Valley Land Co. v. Wiese, ante, p. 234,
THE facts are stated in the opinion.
Mr. Charles A. Clark for plaintiff in error.

Mr. James H. Van Dusen, with whom Mr. Edward F.
Colladay was on the brief, for defendant in error.!

MRr. Justice WHITE delivered the opinion of the court.

This case was argued with Missouri Valley Land Co. Y.
Wiese, No. 101, of this term, just decided, ante, p. 234, a.nd
in all essential particulars the two cases are alike. Wrich
purchased his land in 1881 from the Union Pacific Rail'rozyd
Company and received his deed in 1890. The land lay w1lth1n
overlap grants to the Union Pacific Company and the SIQUX
City and Pacific Railroad Company. Wrich took possessiof
immediately after his purchase, and ever afterwards held and

claimed the land as his own. In September, 1893, he under-
il

i For abstracts of arguments see ante, p. 234.
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took to make a cash entry of the land under the act of 1887,
as did his neighbor Wiese. All the questions involved in the
Wiese case are present in this, and, for the reasons given in
the opinion in the former, the judgment of the Supreme Court
of Nebraska in this case must be

Affirmed.

MINNEAPOLIS, ST. PAUL AND SAULT STE. MARIE
RAILWAY COMPANY ». DOUGHTY.

ERROR TO THE SUPREME COURT OF THE STATE OF NORTH DAKOTA.
No. 81. Argued December 17, 1907.—Decided February 3, 1908.

Under the act of March 3, 1875, ¢. 152, 18 Stat. 482, granting to railroads
the right of way through public lands of the United States, such grant
takes effect either on the actual construction of the road, or on the ap-
proval of the Secretary of the Interior, after the definite location and
the filing of a profile of the road in the local land office, as provided in
§ 4 of the act; and a valid homestead entry made after final survey but
before either the construction of the road or the approval by the Secretary
of the profile, is superior to the rights of the company. Jamestown &

Northern Railway Co. v. Jones, 177 U. S. 125, explained and followed.
107 N. W. Rep. 971, affirmed.

TaE facts are stated in the opinion.

Mr. A%fred H. Bright for plaintiff in error:
: The filing of the plat and the approval thereof by the Secre-
ary of the Interior were not conditions precedent to the

Ei(é(%l;isition of a right of way under the act of March 3,

; It was the intention of Congress to protect the company
bS WCeH as the settler from the time of entry. It is assumed
¥ Longress that the company must of necessity locate its




252 OCTOBER TERM, 1907.
Argument for Plaintiff in Error. 208 U. 8.

line before it could make a filing or build its railway, and that
to do this it must have the right to enter and take possession
of the land.

The only location mentioned in the act does not depend
on the map, that is to say, is not made by the map, because
the map, of necessity, follows the location. The map is simply
the evidence of the location made as all locations are made,
and the right of way may be built upon before the map is
approved or even filed. Jamestown & Northern v. Jones, 177
U. 8. 125.

When the company locates its line, it has begun proceed-
ings to acquire the title, which if regularly followed up makes
it the first in right as to any unoccupied Government land.
Railroad v. Alling, 99 U. S. 463.

The court should avoid a too rigid and literal or verbal
construction of the act in question and should hold not that
the word “thereafter” means only after the last act recited
has been done, but that it applies to the first thing which the
railroad company is required to do, to wit: the location of
its road. It refers to the whole group of acts for securing the
title and, by the doctrine of relation, when the map is ap-
proved the title vests in the railroad company as of the date
of the location of its road. St. Paul &c. Ry. v. W. & St. P.
Ry., 112 U. 8. 720; Sioux City &e. Ry. v. C., M. & St. P. By,
117 U. S. 406; United States v. Detroit Lumber Co., 200 U. 5.
321, 334.

The construction of this statute here contended for invokes
the doctrine of relation from the approval of the map to the
inception of the equitable title of the railway company, af
least as early as the seventeenth day of June. This construc-
tion is supported by the Supreme Court of Missouri in the
case of Kinion v. Railway Co., 118 Missouri, 577; S. C.) 24
S. W. Rep. 636; by the Supreme Court of Colorado in Denver
& Rio Grande R. R. Co. v. Hanoun, 19 Colorado, 162; S. C:,
34 Pac. Rep. 838, and by the Supreme Court of Utah in Lewss
v. Railway, 54 Pac. Rep. 981.
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Counsel is aware of a line of decisions contrary to the views
here contended for. Red River &c. v. Sture, 20 N. W. Rep.
229; S. C., 32 Minnesota, 95; Spokane &c. Co. v. Zeigler, 61
Fed. Rep. 392; Lilienthal v. So. Cal. Ry. Co., 56 Fed. Rep.
701; Hamdlton v. Spokane dc., 28 Pac. Rep. 408; Enoch v.
Spokane &c., 33 Pac. Rep. 966; Denver &c. v. Wilson, 62 Pac.
Rep. 843, discussed and said to be in conflict with Jamestown
& Northern v. Jones, 177 U. S. 125. The latter case discussed,
and distinguished from the present case.

Mr. 8. E. Ellsworth, with whom Mr. George W. Soliday was
on the brief, for defendant in error:

It was not the intention of the framers of the act of March 3,
1875, that the grant therein mentioned should attach immedi-
ately upon the filing of a copy of the railroad company’s articles
of incorporation. No railroad company can claim to be a
grantee of a right of way over the public lands until a profile
of its road has been filed and approved as specified in the
act, and after that has been done, the grant is not operative
upon lands to which private rights had previously attached.
Enoch v. Spokane Falls & N. Ry., 33 Pac. Rep. 966; James-
toun & N. Ry. Co. v. Jones, 7 N. Dak. 119; 8. C., 76 N. W.
Rep. 227. See also Red River & C. R. Co. v. Sture, 20 N. W.
Rep. 229; Spokane Folls & N. Ry. Co. v. Zeigler, 61 Fed. Rep.
392; aff’d 167 U. 8. 65; Washington & I. Ry. Co. v. Osborn,
160 U. S. 103; Lilienthal v. Southern California Ry. Co., 56
Fed. Rep. 701; Dakota Central R. R. Co. v. Downey, 8 L. D.
15; Circular of Commissioner Williamson, 2 Copp’s Public
Land Laws, 816; Circular of Commyssioner Stockslager, 12 L. D.
423; Denver & R. Q. R. Co. v. Wilson, 28 Colorado, 6; S. C.,
62 Pac. Rep. 843; Hamilton v. Spokane Falls & P. Ry. Co., 3
Hash. (Idaho) 164; S. C., 28 Pac. Rep. 408; Chicago, K. &
N. Ry. Co. v. Van Cleave, 52 Kansas, 665; S. C., 33 Pac. Rep.
412; Red River &e. R. Co. v. Sture, 32 Minnesota, 95; S. C.,
20N. W. Rep. 229; Jamestown & N. Ry. Co. v. Jones, 7 N. Dak.
119; 8. C., 76 N. W. Rep. 227.
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Mgr. JusTicE McKENNA delivered the opinion of the court.

This action was brought by the defendant in error against
plaintiff in error in the District Court of Foster County, State
of North Dakota, to recover compensation for injury to his
land by the construction and operation of the railroad of the
plaintiff in error.

Defendant in error has a patent to the land, and the ques-
tion is whether before his settlement under the homestead
laws plaintiff in error acquired a right of way over the land
for its railroad under the act of March 3, 1875, c. 152, 18 Stat.
482.

The trial court held (1) That defendant in error was “the
owner in absolute fee simple of the land” and that his title re-
lated back to July 1, 1892, the date of his settlement. (2) That
the railroad “having attempted to acquire a right of way
across said land before and in anticipation of the construction
of its railroad, in compliance with the provisions of § 4 of the
act of Congress, approved March 3, 1875, the filing with the
register of the district land office, and approval by the Secre-
tary of the Interior, of the plat or profile of the section of ifs
railroad extending across said land, was a condition precedent
to the acquisition or claim on its part to right of way, and any
title, estate or interest acquired by it in or to said land dates
from said filing and approval.” Judgment was entered for
the sum of $1,000 damages and costs, and it was adjudged,
upon paying the sum, the title to the right of way should vest
in the railroad company. :

The facts, as recited by the Supreme Court in its opinion,
are as follows:

“On June 25, 1892, the plaintiff’s application to enter the
quarter section in question was presented to and accepted by
the register and receiver of the United States land office ab
Fargo. On July 1, 1892, the plaintiff took up his residence
on the land under his homestead entry and in all things con-
plied with the Federal homestead laws. On November 4
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1899, a patent conveying the title to him was issued. That
instrument makes no mention of any easement in favor of
the railroad.

“The defendant railway company was organized in 1891.
Its articles were filed with the Secretary of the Interior on
March 26, 1891, and approved by him on April 15, 1891; and
it thereby became entitled to the benefit of the act of March 3,
1875.

“In October, 1891, the company made a preliminary survey
of its proposed line of railway across the land; and on May 13,
1892, completed its final survey, definitely fixing the line of
its proposed road over the quarter section. The line as sur-
veyed was marked by stakes driven into the ground one
hundred feet apart, indicating the center of the roadway to
be constructed. The definite location of the route as fixed by
this survey was approved and adopted by the company’s
board of directors on June 17, 1892, being eight days before
the plaintiff made his homestead filing.

“The map or profile of its road as thus definitely located was
filed in the local land office at Fargo on July 20, 1892, and
received the approval of the Secretary of the Interior on
October 14, 1892. In the latter part of July, 1892, the com-
pany constructed its road across the land, on the line as sur-
veyed, and ever since has operated its railway over the roadway
80 constructed, using and appropriating for that purpose a
strip 200 feet wide, 100 feet on each side of the center of the
track.” 107 N. W. Rep. 975.

On these facts the court affirmed the judgment of the trial
court, basing its decision on Jamestown & Northern Railway
Company v. Jomes, 177 U. 8. 125. The court said that it was
& necessary inference from that case “that actual construction
1 thet only sufficient act, other than compliance with § 4, to
constitute a definite location, and the right of way does not
exist before actual construction unless the company’s profile

map has been approved by the Secretary, before the settler’s
Ights attached.”
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It will be necessary, therefore, to consider §4 of the act
and its interpretation in that case.

Section 1 of the act reads: “That the right of way through
the public lands of the United States is hereby granted to any
railroad company . . . which shall have filed with the
Secretary of the Interior a copy of its articles of incorporation,
and due proofs of its organization, . . . to the extent of
one hundred feet on each side of the central line of said
road.”

Section 4 reads as follows (18 Stat. 483):

“Skc. 4. That any railroad company desiring to secure the
benefits of this act shall, within twelve months after the loca-
tion of any section of twenty miles of its road, if the same be
upon surveyed lands, and, if upon unsurveyed lands, within
twelve months after the survey thereof by the United States,
file with the register of the land office for the district where
such land is located a profile of its road; and upon approval
thereof by the Secretary of the Interior the same shall be noted
upon the plats in said office; and thereafter all such lands over
which such right of way shall pass shall be disposed of subject
to such right of way: Provided, That if any section of said
road shall not be completed within five years after the location
of said section, the rights herein granted shall be forfeited &s
to any such uncompleted section of said road.” ‘

Did the District Court and the Supreme Court construe tlhlS
section correctly? The railroad contends against an aﬁ‘irmat%ve
answer, and urges that it is the location of its road which
initiates a railroad company’s right, and which, “if regula'rly
followed up, makes it the first in right as to any unoccupied
Government land.” And this, it is contended, is a necessary
conclusion from other provisions which makes the Iocatllon
the first act, the act from which “everything is reckoned"*‘
the time within which the map must be filed and the time
within which the road must be built. And it is further urged
that an entry upon the land to locate the road is as necessary
as an entry on the land to build the road, and, being theré
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the railroad “could not become a trespasser, either as to the
Government or as to the plaintiff.” In further support of the
contention it is pointed out that Congress gave the company
twelve months after the location within which to make its
filing, and, therefore, in analogy to preémption and homestead
laws Congress intended to protect the location during the time
allowed for the filing of the profile or plat. But § 4 gives little
play to construction or the analogies which the company
invoke. That section determines the priority of rights be-
tween railroads and settlers by explicit language. A right of
way is granted, but to secure it three things are necessary:
(1) location of the road; (2) filing a profile of it in the local
land office; and (3) the approval thereof by the Secretary of
the Interior, to be noted upon the plats in the local office. It
is after these things are done that the statute fixes the right
of the railroad and subjects the disposifion of the land, under
the land laws, to that right. “And thereafter,” are the words
of the statute, “all such lands over which such right of way
shall pass shall be disposed of subject to such right of way.”
It would be a free construction of these words to give them
the meaning for which the railroad company contends. They
m?ither convey an unnatural sense or lead to an unnatural
consequence. Unless rights under the act of 1875 and rights
}mder the land laws were to be kept for an indeterminate time
In uncertainty and possible conflict, to fix some act or point
of time at which they should attach was natural, and to con-
strue language which is apt and adequate by its sense and
arrangement to express one time to mean another, would be
8 pretty free exercise of construction. We admit that the
letter of a statute is not always adhered to and words may
be transposed, but the necessity for it must be indicated to
accomplish the purpose of the legislation. There is always a
S}rlesumption that the words were intended as written and in
i e order. as written; certainly, when they express a definite
ense which would be changed to another with different and

OPposing legal consequences. The railroad company, how-
VOL. cevir—17
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i ever, contends for that result. We have stated its contentions,
i and, it is urged, if there is difficulty in accepting them it arises
/ “from a too rigid and literal or verbal construction” of §4;
“that the word ‘thereafter’ means only after the last act
i recited has been done. Whereas it is perfectly legitimate to
ig.‘ consider that the term ‘thereafter’ applied to the first thing
-€"' which the railroad company was required to do, to wit, the
| location of its road. That it reicrs to the whole group of acts
. for securing the title, and that by the doctrine of relation
] when the map is approved the title vests in the railway com-
| pany as of the date of the location of its road.” And this, it
4\ is further urged, is the rule applied to preémptors on the public
'j‘ lands and which this court has applied to some railway land
|J grants. The contention is supported by Kinion v. Railway Co.,
f 118 Missouri, 577; Lewis v. Railway (Utah), 54 Pac. Rep.
981, and, it is urged, by Denver & Rio Grande R. R. Co. V.
| Hanoun, 19 Colorado, 162. It is opposed by Lilienthal v. So.
. Cal. Ry. Co., 56 Fed. Rep. 701; Larson v. Oregon Co., 23
! Pac. Rep. 974; Hamilton v. Spokane, 28 Pac. Rep. 408; Enoch
i v. Spokane, 33 Pac. Rep. 966; Denver &c. v. Wilson, 62 Pac.
Rep. 843. The simple weight of opinion is against the con-
‘ tention of the railroad, and its counsel meets the fact squarely,
and says that those cases “are in their broad scope in clear
and unmistakable conflict with the fundamental principle on
which” Jamestowun & Northern Railway Co. v. Jomes, 177
i U. 8. 125, was decided, “and rest upon the hard and fixed
proposition that no railroad company under this act [act of
1875] could get any right in the land until its map was P
proved.” But counsel, while invoking the « fyndamental
principle” of Jamestown & Northern Railway Co. V. Jones,
attacks the construction of the statute there made and the
reasoning which led us to the principle. :
That case decided three propositions: (1) That a raﬂroi/d
company becomes specifically a grantee under the act of 18.1 b
by filing its articles of incorporation and due proof Of,lts
organization under the same with the Secretary of the Intertor

S

b
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(2) That the lands granted were identified by a definite loca-
tion of the right of way, and, sustaining the contention of the
railroad that definite location could be made by actual con-
struction of the road against the decision of the lower courts
that such location could only be made by a profile map of the
road, we said that the contention gives practical operation to
the statute and enables the railroad company to secure the
grant by an actual construction of the road, or, in advance
of construction, by filing a map as provided in § 4. (3) Actual
construction of the road is certainly unmistakable evidence
and notice of appropriation.

This, it is now contended or intimated, reads something
into the statute which is not there, and that the Jamestown
and Northern Railway Company “could only maintain its
claim to right of way upon the same construction of the statute
as that for which the plaintiff in error contends.” In other
words, location initiated the company’s right, and any other
view will put Jamestown & Northern Railway Company v.
Jones in opposition to the decisions in railway land grant cases.
The latter proposition was disposed of in the case. The answer
to the other is contained in the words of the statute, and the
es.sentizﬂ difference between a mere location movable at the
will of the company and the actual construction of the road
necessarily fixing its position and consummating the purpose
for which the grant of a right of way was given.

Judgment affirmed.
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UNITED DICTIONARY COMPANY v. G. & C. MERRIAM
COMPANY.

APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE
SEVENTH CIRCUIT.

No. 129. Argued January 23, 1908.—Decided February 3, 1908.

The requirement of the Copyright Act of June 18, 1874, c. 301, §1, 18
Stat. 78 (Rev. Stat. § 4962), that notice shall be inserted in the several
copies of every edition, does not extend to publications abroad and sold
only for use there.

THE facts are stated in the opinion.

Mr. George P. Fisher, Jr., Mr. James H. Peirce and Mr.
William Henry Dennsis, for appellant, submitted:

The copyright statute requires the insertion of the copy-
right notice in editions of a book published abroad by and
with the consent of the owner of the American copyright on
such book. Rev. Stat. § 4962; Callaghan v. Myers, 128 U. 8.
617 (652) ; Thompson v. Hubbard, 131 U. S. 123, and cases thgre
cited. As §4962 contains no language excepting from 1S
provisions books published in foreign countries, or copyrighted
articles manufactured abroad, it applies to all books or like
copyrighted articles regardless of the country in which they
may be published or made. This is plain when that section
is read in connection with other sections of the same act. .

Section 4956 of the Revised Statutes specifically provides
“that no person shall be entitled to a copyright unless he S}}&H
on or before the day of publication in this or any forerl;gﬂ
country, deliver to the office of the Librarian of Congress 4
printed copy of the title of his book; and the same section fur-
ther provides as a prerequisite to a valid copyright, that he
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shall deliver to the Librarian of Congress two copies of the
book “not later than the day of publication thereof in this or
any foreign country.” The statute thus makes plain the fact
that the author may publish his book either here or abroad.
See Drone on Copyright, 295, 577; Boucicault v. Wood, Fed.
Cas. No. 1,693; The “ Mikado” Case, 25 Fed. Rep. 183; Gandy
v. Belting Co., 143 U. 8. 592; Curtis on Patents, par. 98.

By leave of court Mr. George W. Ogilvie, President of the

United Dictionary Company, filed a brief in behalf of ap-
pellant.

Mr. William B. Hale, with whom Mr. Charles N. Judson,
Mr. Frank F. Reed and Mr. Edward S. Rogers were on the
brief, for appellee:

Appellee’s copyright is not invalidated by the failure to
insert the notice of the American copyright in the books
published in England, but not imported by, or with the con-
sent of appellee into the United States, because the statute
has no extra-territorial operation, and therefore does not
require such notice to be inserted in such foreign books.

The rule that statutes of a State or Nation have no extra-
Ferljxtorial operation has been applied to the Patent Act which
1S part materia with the Copyright Act. The Apollon, 9
Wheat. 370; Bond v. J ay, 7 Cranch, 350; Brown v. Duchesne,
19 How. 183; Gandy v. Belting Co., 143 U. S. 592; Chase V.
Fillebrown, 58 Fed. Rep. 377; American Sulphite Pulp Co. v.
Howlfznd Falls Pulp Co., 70 Fed. Rep. 986, 992; Tabor v. Com-
mercial National Bank (C. C. A.), 62 Fed. Rep. 383; The State
of Maine, 22 Fed. Rep. 734; Colquohoun v. Heddon, L. R. 25
8 °B5DJ 129, 134; Warren v. First National Bank, 149 Illinois,
42)71& é)knson v. Mutual Life Ins. Co., 180 Massachusetts,
Fir; I. - 62 N. E. Rep. 733; Attorney General v. Netherlands
ok ns. Co., 181 Massachusetts, 522; S. C., 63 N. E. Rep.

; Carnahan v. Western Union Telegraph Co., 89 Indiana,

H26,
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The object of requiring notice is not subserved by insertion
in foreign books. Sarony v. Burrow-Giles Co., 17 Fed. Rep.
591; 8. C,, 111 U. 8. 53; Snow v. Mast, 65 Fed. Rep. 995;
American Press Assn. v. Daily Story Pub. Co., 120 Fed. Rep.
766.

The form of the preseribed notice shows that it was not
intended to be inserted in foreign books. Rev. Stat. §4962;
Trade-mark Act of Feb. 20, 1905, § 28.

The owner of the copyright cannot control the foreign
publication and should not be penalized for consenting to
what he cannot prevent. No statute will be construed to
work hardship, injustice, or inequality. Thompson v. Hub-
bard, 131 U. 8. 123; American Press Assn. v. Daily Story Pub.
Co., 120 Fed. Rep. 766; Harper v. Donohue & Ogilvie, 144
Fed. Rep. 491; Hepburn v. Griswold, 8 Wall. 607; Lionberger
v. Rause, 9 Wall. 475; Davis v. Bohle, 92 Fed. Rep. 328; United
States v. Crawford, 47 Fed. Rep. 561. See also Dwight v.
Appleton, 8 Fed. Cas. No. 4,215; Haggard v. Waverly Pub. Co.,
144 Fed. Rep. 490; Pierce & Bushnell Co. v. Werckmeister,
77 Fed. Rep. 54; American Tobacco Co. v. Werckmeister, 146
Fed. Rep. 375; American Tobacco Co. v. Werckmeister, 207 U.S.
284; Boucicault v. Wood, Fed. Cas. No. 1,693.

Importation into the United States of copyright matter with-
out consent of the owner of the American copyright, is and
always has been prohibited. Rev. Stat. §3061 and §§ 4964,
4956, as amended.

Sections 4964 and 4965 are penal statutes. McDonald V.
Hearst, 95 Fed. Rep. 656; Schriver v. Sharpless, 6 Fed. Rep.
175, 179; 8. C., 110 U. 8. 76; Taylor v. Gilman, 24 Fed. Rep.
634; Wheeler v. Cobby, 70 Fed. Rep. 487.

What is made penal is prohibited. Opinion Attorney Gen
eral Knoz, 23 Op. A. G. 445; and as to double prohibition of
importation, see §§ 4964-4965, Rev. Stat.

The importation of the book by appellant was illegal be-
cause made for the purpose of reproduction and sale of Su‘fh
reproduction, and hence not authorized by the exception I
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the statute which permits importation of not more than two
copies of a book at any one time “‘for use and not for sale.”
Treasury Decision, No. 16,046; Opinion Solicitor-General Con-
rad, 21 Op. A. G. 159.

By leave of court, Mr. Stephen H. Olin filed a brief herein
as amicus curie on behalf of the American Copyright League
supporting the contention of defendant in error.

Mz. Justice Hormes delivered the opinion of the court.

This is a suit brought by the appellee to restrain the in-
fringement of copyright in a book entitled ““Webster’s High
School Dictionary.” The appellee, a Massachusetts corpora-
tion, took out copyrights at the same time in England and
here. It published and sold the book in this country with the
s.tatutory notice of copyright, and made a contract with Eng-
lish publishers, under which it furnished them with electrotype
plates of the work, and they published it in England, omitting
nf)tice of the American copyright. The English work has a
different title, “Webster’s Brief International Dictionary,”
an.d has some other differences on the first three and last
thirty-four pages, but otherwise is the same. The appellant,
an Illinois corporation, sent for the English book with intent
to reprint it, and was about to publish it when restrained.
Thﬁf English publishers agreed not to import any copies of
their work into this country, and also to use all reasonable
neans to prevent an importation by others, so that the ap-
Pellee cannot be said to have assented to the appellant’s act.
So far as appears, the only copies that have been brought over
?)Tt the one above mentioned and another, purchased for use
it nO'tF}iOr Sale,'by .the president and manager of the appel-
Am(;,ri e ques’?lon is whether the omission of notice of the
assentca? t}CIOpyrlght from the English publication, with the
Whethe(; e e appfellee, destroyed its rights, or, in other words,
S 18 e requirement of the act of June 18, 1874, c. 301,

» 18 Stat. 78 (Rev. Stat. §4962), that notice shall be in-
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serted “in the several copies of every edition published”
extends to publications abroad. The Circuit Court sustained
the defendant’s contention and dismissed the bill. 140 Fed.
Rep. 768. The Circuit Court of Appeals reversed this decision,
146 Fed. Rep. 354; 8. C., 76 C. C. A. 470, and the caseis
brought to this court by appeal.

Notwithstanding the elaborateness of the arguments ad-
dressed to us and the difference of opinion in the courts below,
there is not a great deal to be said, and the answer seems to
us plain. Of course, Congress could attach what conditions it
saw fit to its grant, but it is unlikely that it would make re-
quirements of personal action beyond the sphere of its control.
Especially is it unlikely that it would require a warning to
the public against the infraction of a law beyond the jurisdic-
tion where that law was in force. The reasons for doing so0
have not grown less, yet in the late statute giving copyright
for foreign publications the notice is necessary only in “all
copies of such books sold or distributed in the United States.”
Act of March 3, 1905, c. 1432, 33 Stat. 1000, amending Rev.
Stat. §4952. So it is decided that the section punishing a
false notice, which naturally would be coextensive with the
requirement of notice, did not extend to false statements
affixed abroad. McLoughlin v. Raphael Tuck Co., 191 U. 8.
267. The same conclusion would follow from the form pre-
scribed for the notice, which would be inapt in foreign lan.ds-

It is said that the act of 1905 cannot affect the construction
of the law under which the parties’ rights were fixed, and 1t
cannot, beyond illustrating a policy that has not changed.
But the age of the condition affords another reason for con-
fining it as the later condition is confined. When it first was
attached, in 1802, there was little ground to anticipate the
publication of American works abroad. As late as 1820
Sydney Smith, in the Edinburgh Review, made his famous
exclamation, “In the four quarters of the globe, who re'ads'ﬁn
American book?” If, however, there was a publicatior
abroad, importation without the consent of the owner W&
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forbidden in general terms, a fact giving another reason for
the narrower construction of §4962. If that was the true
construction once, it is the construction still. Again, when
the present act was passed, there was no foreign copyright for
an American author, and Congress knew and he knew, as he
knows now, if he contents himself with home protection, that
his work might be reprinted without notice of any sort. Such
reprints rather inconsistently are called piracies in argument.
But whatever the moral aspects may be, the piracy is a legal
right, and as such its exercise must be contemplated by the
author. It does not matter whether he does so with regret at
the loss of money or with joy at the prospect of fame, and it is
difficult to see any greater difference between giving consent
to the foreign publication and intentionally creating the op-
portunity, the inducement and the right. But it hardly would
be argued that because no copyright had been taken out in
England and therefore the reprint there was lawful, an Ameri-
can copyright could be defeated by importing the English
book and reprinting from that. Thompson v. Hubbard, 131
U.8.123, 150. It would be even bolder to say that the Ameri-
can author would have stood worse if in the days before he
could get a copyright in England he had made an arrange-
ment with English publishers to secure some payment from
them. Yet that is the logic of the appellant’s case.

.If a publication without notice of an American copyright
did not affect the copyright before the days when it was possible
to get an English copyright also, it is not to be supposed that
Congress, by arranging with England for that possibility, gave
& Dew meaning to the old § 4962, increasing the burden of
Amerlcan authors, and attempted to intrude its requirements
nto any notice that might be provided by the English law.
'_l‘he words of the section remained unchanged, notwithstand-
Ing the grant of a limited liberty of importation, while other
sections were amended where there was reason for a change.

IIt may be that in most cases the importation of a pirated

nglish copy of an American book would be unlawful, whereas
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it is argued that the importation was lawful in the case at bar.
The appellee makes a strong argument that the appellant’s
importation was wrong. But it is hard to see how the right to
copy a book, whether lawfully or unlawfully imported, can be
affected by the mode in which it got here. The analogies of
the law are the other way. A person is subject to the juris-
diction, even if he was brought there by wrong. Pettibone v.
Nichols, 203 U. S. 192. A document is admissible in evidence,
although it was improperly obtained. Commonwealth v.
Tucker, 189 Massachusetts, 457, 470; 3 Wigmore, Evidence,
§2183. The argument for the appellant dwells somewhat
fancifully on the possibilities of innocence being led astray.
All those possibilities might exist if a pirated volume should be
smuggled into the United States. Moreover the appellant
argues, with the support of the opinion of an Attorney General
and a Solicitor General, that under § 4956 and its amendments
two copies of an unauthorized edition lawfully might be im-
ported for use. 21 Op. Atty. Gen. 159, 162. The statutes can-
not be expected to do more than to secure the author and the
public so far as is reasonably practicable. The obvious plan
is not to be distorted by the chance that ingenuity may find
some way to slip through the law uncaught.

As we are satisfied that the statute does not require notice
of the American copyright on books published abroad and sold
only for use there, we agree with the parties that it is unnec-
essary to discuss nice questions as to when g foreign reprint
may or may not be imported into the United States under the

present provisions of our law.
Decree affirmed.
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DONNELL ». HERRING-HALL-MARVIN SAFE
COMPANY.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE
SEVENTH CIRCUIT.

No. 106. Argued January 14, 15, 1908.—Decided February 3, 1908,

A stockholder, even though also an officer, of a corporation bearing his
family name does not necessarily lose his right to carry on the business
of manufacturing the same commodity under his own name because that
corporation sold its good will, trade name, etc., and as a stockholder
and officer he participated in the sale. He is not entitled, however, to
use, and may be enjoined by the purchaser from using, any name, mark
or advertisement indicating that he is the successor of the original corpo-
ration or that his goods are the product of that corporation or of its

successor, nor can he interfere in any manner with the good will so pur-
chased.

THE facts are stated in the opinion.

Mr. George P. Merrick and Mr. S. S. Gregory for petitioner:

A family surname is incapable of exclusive appropriation
by anyone as against others of the same name, who are using
it legitimately in their own business.

In the absence of contract, fraud or estoppel any man may
use his own name in all legitimate ways and as the whole or
part of a corporate name.

.One. corporation is not entitled to restrain another from
using in its corporate title the name to which others have a
common right.
~ The essence of the wrong in unfair competition, consists
I the sale of the goods of one manufacturer or vendor, for
those‘ of another. And if competition is so conducted as not
to mislead the public nor palm off the goods of one as those
of another, no wrong exists. ;

The right of the individual to use his own name, reputation
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and experience in that business or occupation for which he is
best fitted, is important to the public as well as to the in-
dividual, and to deprive him of that right is in restraint of
trade and against public policy.

The stockholders of a corporation which has sold its prop-
erty, business and good will and has been dissolved, may, in
the absence of individual contracts not to engage in compe-
tition, or after the expiration of such contracts by limitation,
engage in competition to the same extent as anyone else.
Howe Scale Co. v. Wyckoff et al., 198 U. S. 118; Brown Chemical
Co. v. Meyer, 139 U. S. 540; Singer Mfg. Co. v. June Mjy. Co,,
163 U. 8. 169; Elgin National Watch Co. v. Illinois Watch Co.,
179 U. 8. 665; Goodyear India Rubber Mfg. Co. v. Goodyear
Rubber Co., 128 U. 8. 598; Canal Co. v. Clark, 13 Wall. 311;
Columbia Mill Co. v. Alcorn, 150 U. 8. 460; Lawrence Mfg. Co.
v. Tennessee Mfg. Co., 138 U. S. 537; McLean v. Fleming, 96
U. S. 645; Coats v. Merrick Thread Co., 149 U. S. 562; Oregon
Steam Navigation Co. v. Winsor, 20 Wall. 64.

Mr. Charles H. Aldrich and Mr. Lawrence Mazwell, Jr.,
with whom Mr. Henry S. McAuley was on the brief, for re-
spondents:

The corporation is a distinct entity separate from its stock-
holders. But the theory of corporate entity is not allowed
to protect fraudulent conduct, hide the truth or defeat the
ends of public or private justice. Northern Securities Co. V.
United States, 193 U. S. 197; Anthony v. American Glucose
Co., 146 N. Y. 407; State v. Standard Oil Co., 49 Ohio St. 137,
177; McKinley v. Wheeler, 130 U. S. 630, 636; Myers v. Kala-
mazoo Buggy Co., 54 Michigan, 215; 1 Purdy’s Beach on Cor-
porations, 6. |

Stockholders are bound by those acts of their corporation
which can only be taken with their assent, and to which they
give assent by affirmative vote or acquiescence. Cook on
Corporations, § 670, and cases cited; Holmes, Booth & Ha?/de"‘
v. Holmes, Booth & Atwood Co., 37 Connecticut, 278, 294;
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Richmond Nervine Co. v. Richmond, 159 U. S. 293; Le Page
Company v. Russia Cement Co., 51 Fed. Rep. 941; Cement Co.
v. Le Page, 147 Massachusetts, 206; Penberthy Injector Co. v.
Lee (Mich.), 78 N. W. Rep. 1074.

The name “Hall” having been so long identified with the
safe business as to acquire a secondary meaning, the sale of
that business as a going concern, including the trade rights
and good will, passed to the purchaser the exclusive right to
use the name in that business as against all parties participat-
ing in the sale. Le Page Co. v. Russia Cement Co., 51 Fed.
Rep. 941; C. S. Higgins Co. v. Higgins Soap Co., 144 N. Y.
462; Russia Cement Co. v. Le Page, 147 Massachusetts, 206;
Menedez v. Holt, 128 U. S. 514; Hoxey v. Chaney, 143 Massa-
chusetts, 592; Brown Chemical Co. v. Meyer, 139 U. S.
548; Richmond Co. v. Richmond, 159 U. S. 293; Hopkins,
Unfair Trade, 109, 110; Dodge Stationery Co. v. Dodge, 78
Pac. Rep. 879; Myers v. Kalamazoo Buggy Co., 54 Michigan,
215.

The Hall’s Safe Company, composed of the Halls who sold
the original Hall’s Safe and Lock Company to the respondent’s
predecessor, should be enjoined from the use of the word Hall
In the safe business because: they have been paid for the name;
they are estopped to assert a right to it; their use of the name
Hall constitutes a fraud upon respondent. Howe Scale Com-
pany v. Wyckoff, Seamans & Benedict, 198 U. S. 118; Peck
Bros. & Co. v. Peck Bros. Co., 113 Fed. Rep. 291; Chickering
et al. v. Chickering & Sons, 120 Fed. Rep. 69; Royal Baking
Powder Co. v. Royal, 122 Fed. Rep. 337; Singer Manufacturing
Co. v. June M. anufacturing Co., 163 U. S. 169; Singer Manu-
facturing Co. v, Brent, 163 U. 8. 205; Brown Chemical Co. v.
Meyer, 139 U. S. 540; The Le Page Company v. Russia Cement
Co., 51 Fed. Rep. 941; Russia Cement Co. v. Le Page, 147
Massachusetts, 206; Hozie v. Chaney, 143 Massachusetts, 592;
McLean v. Fleming, 96 U. S. 245 : Frazer v. Frazer Lubricator
Co., 121 Ilinois, 147; Charles S. Higgins Co. v. Higgins Soap
Co,144N. Y. 462; Levy v. Walker, L. R. 10 Ch. D. 436; Garrett
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v.T. H. Garrett & Co., 78 Fed. Rep. 472; Meyers v. Kalamazoo
Buggy Co., 54 Michigan, 215.

Even if the Halls were at liberty to use their name in the
safe business, the decree of the court below should be affirmed
because of petitioner’s fraudulent conduct, which has ren-
dered any qualified use of the name by him an injury to the
respondent.

MRr. Justice HoLmEs delivered the opinion of the court.

This suit was brought in the Superior Court of Cook County,
Illinois, by the Hall Safe and Lock Company against the
Herring-Hall-Marvin Safe Company, and was removed by
the latter to the United States Circuit Court. The bill sought
to enjoin the defendant from representing itself to be the
successor of the Hall Safe and Lock Company and otherwise,
as need not be stated in detail. The defendant answered, deny-

ing the plaintiff’s rights and setting up its own. At the same
time it filed a cross-bill to which it made the petitioner Donnell,
the president of the plaintiff company, a party, and by which
it sought to enjoin the plaintiff and Donnell from carrying on
the safe business under any name of which the word Hall is
a part, or marking or advertising their safes with any such
name, etc., unless made by the defendant or its named prede-
cessors in business. The bill was dismissed by the Circuit
Court, no appeal was taken, and it is not in question here.
On the cross-bill an injunction was issued as prayed and an
account of profits ordered. This decree was affirmed by the
Circuit Court of Appeals. 143 Fed. Rep. 231; 8.C., 74 C.C. A
361. Subsequently an injunction was granted by the Circ.u1t
Court of Appeals for the Sixth Circuit, but in much more lim-
ited form, after a consideration of the present case. 14§ Fed.
Rep. 37; 8. C., 76 C. C. A. 495. Later still a certiorarl Was
issued by this court. :

The facts are as follows: About sixty years ago Joseph L.
Hall started a business of constructing safes, and in time at-
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tached a reputation to his name. In 1867 he and his partners
organized an Ohio corporation by the name of Hall's Safe and
Lock Company, which went on with the business. (This was
not the plaintiff, which is an Illinois corporation of much later
date.) Hall was the president, a part or the whole of the time,
until he died in 1889. He owned the greater part of the stock
and his children the rest. In 1892 the Ohio company sold all
its property, including trade-marks, trade rights and good will,
and its business as a going concern, to parties who conveyed
on the same day to the Herring-Hall-Marvin Company. Sub-
sequently this company’s property was sold to the Herring-
Hall-Marvin Safe Company, the party to this suit. In its con-
veyance the Ohio Company agreed to go out of business and
get wound up, which it did with the assent, it may be assumed,
of all the stockholders. The stock belonged to the Hall family,
and connections, and they, of course, ultimately received the
consideration of the sale. A part consisted of stock in the new
company, which was distributed to them at once, and a part
was money paid to the selling company about to be dissolved.
By election and under a contract made on the day of the sale
Edward C. Hall, a son of the founder, became president of the
purchasing corporation, the contract reciting that it was made
8 part of the inducement to the purchase, and he agreeing in
1t to hold the office until May 2, 1897, to devote all his time
to !;he interests of the corporation, and, so long as it might
desire to retain his services as stipulated, not to engage in any
competing business east of the Mississippi River. Another son
’.became treasurer under a nearly similar contract, and a son-
n-law secretary.

Both sons resigned and left the service of the corporation
August 1, 1896, and both were released, in writing, from their
obhga,‘tions under their contract. The next month the sons
organized an Ohio corporation, under the name of Hall’s Safe
Company, which is party to the litigation in the Sixth Circuit,
:;fif not a party here. The petitioner Donnell had been a

€ agent of the original company, and afterwards of the
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company that bought it out, having a place in Chicago, with
a large sign, “Hall’s Safes,” on the front. In 1898 he, with
others, organized the plaintiff, Hall Safe and Lock Company,
the name differing from that of the original corporation only
by not using the possessive case. This company does business
in the petitioner’s old place, with the old sign, and sells the
safes of the present Ohio corporation as Hall’s safes. It has
accepted a decree forbidding it to go on under the above name.
The question before us is upon the scope of the injunction
finally issued, as we have stated, upon the cross-bill. That
the petitioner contends is too broad, while the Herring-Hall-
Marvin Safe Company contends that as against the Hall family
and anyone selling their safes or standing in their shoes it
has the sole right to the very valuable name Hall upon or for
the sale of safes.

It no longer is disputed that the Herring-Hall-Marvin Safe
Company is the successor of the original Hall’s Safe and Lock
Company, or that it has the right to use the word Hall. But
it is denied that it has the exclusive right. The name does not
designate a specific kind of safe, and yet may be assumed t0
have commercial value as an advertisement even when divorced
from the notion of succession in business,—a sort of general
good will, owing to its long association with superior worl.i.
So far as it may be used to convey the fact of succession It
belongs, of course, to the Herring-Hall-Marvin Safe COI.II-
pany, and the narrower decree, made in the Sixth Circl'nt,
was intended to prevent the present Ohio company from using
any name or mark indicating that it is the successor of the
original company, or that its goods are the product of th?t
company or its successor, or interfering with the good wil
bought from it. But, as we have said, we presume that the
word may have value, even when that idea is excluded, and
when there is no interference with the good will or the trade
name sold.

The good will sold was that of Hall’s Safe and Lock Com-
pany. There is nothing to show that while that company pias
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going the sons of Joseph L. Hall could not have set up in
business as safe makers under their own name and could not
have called their safes by their own name, subject only to
the duty not to mislead the public into supposing when it
bought from them that it was buying their father’s safes.
Therefore it could not be contended that merely by a sale the
father’s company could confer greater rights than it had.
But it was said that if a partnership had sold out by a con-
veyance in like terms the members would have given up the
right to use their own names if they appeared in the firm
name, that in this case the Halls received the consideration
for the good will they had attached to their name, that they
ratified the sale and necessarily assented to it, since other-
wise the corporation could not have sold its property or have
carried out its agreement to dissolve, and that under such
circumstances a court ought to look through the corporation
to the men behind it.

Philosophy may have gained by the attempts in recent
years to look through the fiction to the fact and to generalize
corporations, partnerships and other groups into a single
conception. But to generalize is to omit, and in this instance
to omit one characteristic of the complete corporation, as
called into being under modern statutes, that is most impor-
tant in business and law. A leading purpose of such statutes
and of those who act under them is to interpose a noncon-
ductor, through which in matters of contract it is impossible
to see the men behind. IHowever it might be with a part-
nership, Russia Cement Co. v. Le Page, 147 Massachusetts,
206, 211, when this corporation sold its rights everybody had
notice and knew in fact that it was not selling the rights per-
sonal to 'its members, even if, as always, they really received
the consideration, or, as usual, they all assented to its act.
'{hat. 1t contracted for such assent, if it did, by its undertaking

0 dissolve, does not make the contract theirs. But the case
does not stop there, The purchasing company had the possi-

bility of competition from the Halls before its mind and gave
VOL. coviir—18
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the measure of its expectations and demands by the personal
contracts that it required. Those contracts were limited in
time and scope and have been discharged.

A further argument was based on the confusion produced
by the petitioner through his use of signs and advertisements
calculated to make the public think that his concern was the
successor of the first corporation and otherwise to mislead.
This confusion must be stopped, so far as it has not been by
the decree in force, and it will be. But it is no sufficient reason
for taking from the Halls the right to continue the business
to which they were bred and to use their own name in doing
so. An injunction against using any name, mark or advertise-
ment indicating that the plaintiff is the successor of the original
company, or that its goods are the product of that company
or its successors, or interfering with the good will bought from
it, will protect the right of the Herring-Hall-Marvin Safe
Company, and is all that it is entitled to demand. See Howe
Scale Co. v. Wyckoff, Seamans & Benedict, 198 U. S. 118;
Singer Manufacturing Co. v. June Manufacturing Co., 163

U. S. 169.
Decree reversed.

LOEWE ». LAWLOR.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOE THE
SECOND CIRCUIT.

No. 380. Argued December 4, 5, 1907.—Decided February 3, 1908.

his court

After the Circuit Court of Appeals has certified questions to ;
le record

and this court has issued its writ of certiorari requiring the whf)_ .
to be sent up, it devolves upon this court under § 6 of the Judiciary A
of 1891, to decide the whole matter in controversy in the same manner
as if it had been brought here for review by writ of error or appea: A
The Anti-Trust Act of July 2, 1890, 26 Stat. 209, has a broader appllCﬂlt:i’"
than the prohibition of restraints of trade unlawful at common &
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It prohibits any combination which essentially obstructs the free flow
of commerce between the States, or restricts, in that regard, the liberty
of a trader to engage in business; and this includes restraints of trade
aimed at compelling third parties and strangers involuntarily not to
engage in the course of interstate trade except on conditions that the
combination imposes.

A combination may be in restraint of interstate trade and within the mean-
ing of the Anti-Trust Act although the persons exercising the restraint
may not themselves be engaged in interstate trade, and some of the means
employed may be acts within a State and individually beyond the scope
of Federal authority, and operate to destroy intrastate trade as interstate
trade, but the acts must be considered as a whole, and if the purposes
are to prevent interstate transportation the plan is open to condemna-
tion under the Anti-Trust Act of July 2, 1890. Swift v. United States,
196 U. 8. 375.

The Anti-Trest Act of July 2, 1890, makes no distinction between classes.
Organizations of farmers and laborers were not exempted from its opera-
tion, notwithstanding the efforts which the records of Congress show
were made in that direction.

A combination of labor organizations and the members thereof, to compel
a manufacturer whose goods are almost entirely sold in other States,
to unionize his shops and on his refusal so to do to boycott his goods and
prevent their sale in States other than his own until such time as the
resulting damage forces him to comply with their demands, is, under the
conditions of this case, a combination in restraint of interstate trade or
commerce within the meaning of the Anti-Trust Act of July 2, 1890, and

the manufacturer may maintain an action for threefold damages under
§7 of that act.

THE facts are stated in the opinion.

! Mr. James M. Beck and Mr. Daniel Davenport for plaintiffs
In error:

T.he complaint must be considered as an entirety. A combi-
nat‘lon So great in scope, and complex in its operations neces-
sarily contains elements, which in and by themselves are either
lnnocex}t or beyond Federal jurisdiction. The complaint must
i:ind, if, as a whole, it substantially sets forth a combination,
- O(S;e %lirpose and eff.ect. is to restrain interstate trade. It is
creI; ZSI e f.or the' pla1nt1ff§ to set forth all the defendants’ se-
B Perations with definiteness and particularity. Swift v.

ed States, 196 U. 8. 375.

The Anti-Trust Act is not limited to restraints of interstate
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trade or commerce that are unreasonable in their nature, but
embraces all direct restraints imposed by any combination,
conspiracy or monopoly upon such trade or commerce. North-
ern Securities Case, 193 U. S. 197, 331. The burden is on who-
ever seeks to read for their own benefit an exception into this
sweeping and all-comprehensive language.

It matters not that the defendants were members of labor
unions and were not themselves engaged in carrying on any
form of interstate trade; nor that their operations also em-
braced restraint of trade within a State; nor that they did not,
in addition to the other steps taken by them to effect their
purpose, resort to the actual seizure of the plaintiffs’ hats while
in transit or otherwise physically obstruct their transportation;
nor that they combined to restrain and destroy the plaintiffs’
interstate trade as a means to compel them to “unionize”
their factory, as a step in their broader conspiracy to force all
hat manufacturers to do so; these circumstances were urged
upon the trial court by the defendants, and it erroneously
attached some importance to them in reaching its conclusion.

Congress has power to declare and has declared, that all
interstate trade shall be absolutely free from all direct restric-
tion through combinations, and every such combination sta{lds
condemned in the express terms of the statute. A combinat}on
to restrain and prevent the plaintiffs from selling and disposiig
of their product to customers in other States and to restrain
and prevent such customers in other States from buying them,
is a combination in restraint of interstate trade as much as2
combination to prevent by physical violence their transporta-
tion from State to State. It does not matter that it alsg em-
braces trade wholly within a State. Indeed, if the destruction of
trade within a State is the means resorted to, to prevent the

customers in that State from buying from the manufactur;zr :.r
nfi-

dealer in another State, it is prohibited by the Sherman -
Trust law.

Liability under the Anti-Trust law does not de.pend upat
any physical obstruction of interstate transportatio

n. Comr
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merce is something more than mere transportation. It also
consists in traffic and in that even larger field of interstate
communication to which Marshall gave the all-embracing term
of commercial ““intercourse.”

The field of interstate commerce includes all essential acts
antecedent to physical transportation and subsequent thereto,
where necessary to preserve the free flow of such commerce.
Swift & Co. v. Unated States, 196 U. S. 375.

It is equally well settled that the Federal power does not
end with the mere physical delivery of the article transported
in the State of destination. The Federal power is coextensive
with the subject on which it acts and cannot be stopped at
the external boundary of the State, but must enter the interior
and must be capable of authorizing the disposition of those
articles which it introduces, so that they may become mingled
with the common mass of property within the territory entered.
Leisy v. Hardin, 135 U. S. 100. See also Robbins v. Shelby
County Tazing District, 120 U. S. 489.

In Addyston Pipe Co. v. United States, 175 U. S. 211, an
agreement which, prior to any act of transportation, limited
the prices at which pipe could be sold after transportation,
was held by this court to be a violation of the Anti-Trust Act.
In Chattanooga Foundry Co. v. City of Atlanta, 203 U. S. 390,
this court sustained a recovery under §7 of the Sherman
Anti-Trust law in a suit growing out of the combination which
was declared invalid in the Addyston Pipe case (supra).

Tl}e court clearly recognized that to prevent a dealer from
making any sale to a customer in another State, and therefore
Preventing altogether the possible transportation of the mer-
chandise, was as much within the law as to enhance the price
of & commodity which had actually been purchased and shipped.

Similarly in the case at bar the avowed object and necessary
result of the labor combination was to prevent altogether pur-
chases from the plaintiffs by their customers in other States.
The total prevention of interstate sales, whereby no act of inter-
state transportation takes place, is as much within the statute
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as a physical restraint of transportation when it actually com-
mences.

In the case of Montague v. Lowry, 193 U. S. 38, this court
held that an obstruction to the purchase of tiles, a fact ante-
cedent to physical transportation, was within the prohibition
of the Sherman Anti-Trust law.

Under the pleadings in the case at bar, the court must con-
clude that there was an existing interstate traffic between the
plaintiff and citizens of other States and that for the direct
purpose of destroying such interstate traffic the defendants
combined not merely to prevent him from manufacturing
articles then and there intended for transportation beyond the
State, but also to prevent the vendees from either reselling
the hats, which they had imported from Connecticut, or from
further negotiating with the plaintiffs for the purchase and in-
cidental transportation of such hats from Connecticut to the
various places of destination. It is true that some of the means
whereby the interstate traffic was to be destroyed, were, when
detached, acts within a State and that some of them were in
themselves and apart from their obvious purpose and necessary
effect, acts beyond the scope of Federal authority. The acts
must be considered as a whole and defendants’ contention in
this case, that because the means, which they adopted to de-
stroy the plaintiffs’ interstate traffic, operated at one end before
physical transportation commenced and at the other end after
physical transportation ended, is wholly unimportant, if the
purposes of the combination were to prevent any interstate
transportation at all.

Defendants’ claim is not supported by the Stock Yards cases
(Hopkins v. United States, 171 U. 8. 578, and Anderson V.
United States, 171 U. S. 604).

In those cases it was held that there was no purpose to ‘_’b‘
struct or restrain interstate commerce, that the combination
related to purely local business. :

The combination as an unreasonable one and eriminal ;
common law falls under the opinion of Mr. Justice Brewer it

at
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the Northern Securities case, which possibly foreshadows a
ruling by this court that the statute extends only to those
cases in which the restraint is unreasonable, or unlawful at
common law. American and English Decisions in Equity,
Vol. 7, page 562; Martin v. McFall, 55 Atl. Rep. 465; Callan
v. Wilson, 127 U. 8. 540; Arthur v. Oakes, 63 Fed. Rep. 310.

To the same effect are Toledo A. A. & N. M. R. Co. v. Penn.
Co., 54 Fed. Rep. 730, per Tart, J., and the following cases:
Purington v. Hincheliff, 219 Illinois, 159, 167; Chicago W. & V.
Coal Co. v. People, 214 Tllinois, 421; Doremus v. Hennessy, 176
Illinois, 608; State v. Donaldson, 3 Vroom, 151; State v. Stewart,
59 Vermont, 293; Sherry v. Perkins, 147 Massachusetts, 212;
Crump v. Com., 84 Virginia, 927; Erdman v. Mitchell, 207 Pa.
St. 79; Gatzow v. Bruening, 106 Wisconsin, 1; Old Dominion
8. 8. Co. v. McKenna, 30 Fed. Rep. 48; Reg v. Rowlands, 17
A.and E. (N. 8.) 671, 685; Loewe v. California State Federation
of Labor, 139 Fed. Rep. 71.

Members of a combination or conspiracy under the Anti-Trust
law are not exempt because they are not engaged in interstate
transportation.

They contend that the Sherman law is inapplicable because
the defendants are not themselves engaged in interstate com-
merce.

Congress did not provide that one class in the community
could combine to restrain interstate trade and another class
Cf)uld not. It had no respect for persons. It made no distine-
tion ]oetween classes. It provided that “every” contract,
combination or conspiracy in restraint of trade was illegal.

The legislative history of the Sherman Anti-Trust law clearly
shows that its applicability to combinations of labor as well as
of capital was not an oversight.

After the Sherman law was enacted bills were introduced in
t'he 52d Congress, H. R. 6,640, § 1; 55th Congress, Senate 1,546,
% 08n H. R. 10,539, §7; 56th Congress, H. R. 11,667, § 7; 57th
" gress, 8., 649, §7; H. R. 14,947, §7, to amend the Sher-

20 Anti-Trust law so that it would be inapplicable to labor
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organizations, and while one of these (H. R. 10,539, § 7) passed
the House in the 56th Congress, none ever became a law.

Congress, therefore, has refused to exempt labor unions from
the comprehensive provisions of the Sherman law against com-
binations in restraint of trade, and this refusal is the more sig-
nificant, as it followed the recognition by the courts that the
Sherman Anti-Trust law applied to labor organizations. United
States v. Workingmen’s Amalgamated Council, 54 Fed. Rep.
994; Waterhouse v. Comer, 55 Fed. Rep. 149; United States V.
Elliott, 62 Fed. Rep. 801; Thomas v. Cincinnati Ry. Co., 62
Fed. Rep. 803; In re Debs, 158 U. 8. 564; United Stales v.
Frexght Association, 166 U. S. 356.

In the following cases the combination was held valid:
United States v. Knight, 156 U. S. 1; Hopkins v. United States,
171 U. 8. 578; Anderson v. United States, 171 U. S. 604; Bement
v. Harrow, 186 U. 8. 70; Chicago Board v. Christie, 198 U.S.
236; Cincinnati Packet Co. v. Bay, 200 U. S. 179.

In the following cases the combination was held invalid:
In re Debs, 158 U. S. 564; United States v. Trans-Missour:
Ass’n, 166 U. S. 290; United States v. Joint Traffic Ass'n, 171
U. 8. 505; United States v. Addyston Pipe Co., 175 U. 8. 211;
Montague v. Lowry, 193 U.S. 38; United States v. Northern
Securities, 193 U. S. 197; United States v. Swift, 196 U. 8. 375;
City of Atlanta v. Chattanooga, 203 U. S. 390.

Mr. John Kimberly Beach and Mr. John H. Light, with whom
Mr. Robert DeForest and Mr. Howard W. Taylor were on the
brief, for defendants in error: .

On general principles the complaint states no cause of actllon
which falls within the Federal jurisdiction over controversies
between citizens of the same State.

As there is no suggestion of any sale or attempt to sell the
plaintiffs’ hats in original packages, the manufacture of the
plaintiffs’ hats in Connecticut, and their disposition in the
State of destination after delivery to the consignee, are maftters
which are exclusively within state power of regulation, even
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though such regulation might necessarily diminish the volume
of the plaintiffs’ interstate business. Coe v. Erroll, 116 U. 8.
517, 525; Kidd v. Pierson, 128 U. 8. 1, 24.

And see the License Cases, 5 How. 504, and Leisy v.
Hardin, 135 U. 8. 116.

Federal jurisdiction cannot include combinations of persons
whose operations restrain interstate commerce only indirectly,
and incidentally to the direct effect of the combination on the
manufacture of the plaintiffs’ hats in Connecticut, or on the
disposition of such hats in other States after the breaking up
of the original package of importation. A combination of per-
sons to restrict the manufacture of the plaintiffs’ hats in Con-
necticut, or to restrict their sale in California after the original
package of importation has been broken is a combination which,
on general principles, is to be dealt with by the several States,
respectively, and not by the United States. Hopkins v. United
States, 171 U. 8. 578, 594 ; United States v. Knight, 156 U. S. 1.

In the cases relied upon by the plaintiffs in error there has
been present the element of a direct restraint by legislation,
c.ontract or physical interference, of some transaction or opera-
'tlon admittedly belonging to interstate, as distinguished from
l‘ntFastate, commerce; and it has been held that the Federal
JUrfsdiction was not ousted because such legislation, contract
or nterference also affected other operations and transactions
admittedly belonging to intrastate commerce.

The converse of- this proposition must be equally true,
hamely, that if the direct restraint of legislation, contract or
Interference is confined to operations admittedly belonging to
Intrastate commerce, the state jurisdiction will not be ousted,
because such legislation, contract or interference also affects
Oth_er operations relating to the same general transaction,
which admittedly belong to interstate commerce.

b The complaint fairly alleges a diversion of plaintiffs’ trade

¥ Inducing customers in another State not to buy his goods.
So long as

ng this

it is understood that the means employed for divert-
trade are means operating on the customer and not
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operating directly upon the course of commerce, it is immaterial
whether the means employed be lawful or unlawful.

It is plain from the whole complaint that the defendants have
no ultimate design upon interstate commerce as such, and that
their real design is to unionize the plaintiffs’ factory, or to bring
all hat factories in the United States under union conditions.
True, that fact will not protect them, if in the pursuit of such
design they employ means which directly obstruct the course of
interstate commerce; but it will protect them unless the use of
such means is specifically alleged.

Again, the conspiracy stated is not among persons who are
themselves engaged in interstate commerce, and therefore its
operation on the business of a non-member is not incidental to
its internal effect upon interstate commerce among the mem-
bers of the combination. Montague v. Lowry, 193 U. S. 33;
Chattanooga Foundry v. City of Atlanta, 203 U. S. 390; the
Beef Trust Case, 195 U. S. 375, distinguished. In these cases
there was a sufficient proof of an agreement to regulate th'e
interstate commerce of the parties to the combination, and '1'0
was held that other allegations of domestic transactions m
furtherance of such main purpose were properly pleaded a3
part of the general scheme.

The complaint states no cause of action under the Sherman
Act as construed by this court, including those reviewed 1
the Northern Securities Co. Cases, 193 U. 8. 197, as follows:
United States v. Knight, 156 U. S. 1; Hopkins v. United Sates,
171 U. S. 578; Addysion Pipe & Steel Case, 175 U. S. 211; Ander-
son v. United States, 171 U. S. 604; Montague v. Lowry, 19
U. 8. 27; Swift v. United States, 195 U. S. 375; Chattanoojt
Foundry v. Atlanta, 203 U. S. 391.

Taking these cases together, they furnish the logical rule
that a combination within the act must either appear to be
combination whose object is in restraint of interstate commerc
or if the combination be formed for some other objec_t, that
some one of the means employed must appear to be 1 itself &
direct restraint upon interstate commerce.
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The design of the defendants is not to restrain interstate com-
merce, but to unionize plaintiffs’ factory, and none of the
means for carrying out this design constitutes in itself a direct
restraint upon interstate commerce. Strikes in local factories,
the publication of false statements as to the plaintiffs’ attitude
toward organized labor, etc., and the restraint of domestic
sales by retail dealers in different States, are not in themselves
in restraint of interstate commerce. The case at bar cannot
be distinguished in principle from the Anderson Case, 171 U. S.
602, in which it was decided that a boycott of the business of a
person engaged in interstate commerce was not in direct re-
straint of interstate commerce, when it was entered into for
the purpose of compelling the individual in question to join the
vard traders’ association. In principle, that decision must con-
trol the question whether a boycott of the plaintiffs’ business
for the purpose of compelling them to unionize their factory
isin direct restraint of interstate commerce.

' By leave of court, Mr. Thomas Care Spelling filed a brief here-
n on behalf of The American Federation of Labor and others.

Mr. Crier Justice FuLLer delivered the opinion of the
court.

.This was an action brought in the Circuit Court for the Dis-
triet of Connecticut under § 7 of the Anti-Trust Act of July 2,
.189.0, c. 647, 26 Stat. 209, claiming threefold damages for in-
Juries inflicted on plaintiffs by a combination or conspiracy
declared to be unlawful by the act.

Defendants filed a demurrer to the complaint, assigning gen-
i;al f;‘Lnd s_pecial grounds. The demurrer was sustained as to
cofn b'rSt SIX paragraphs, which rested on the ground that the
rendef;ztl'on stated was not within the Sherman Act, and this
i) ca,Se-lt unnecessary to pass upon any other questions in

_tase; and upon plaintiffs declining to amend their com-
Iﬂégnt the court dismissed it with costs. 148 Fed. Rep. 924;
and see 142 Fed. Rep. 216; 130 Fed. Rep. 633.
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The case was then carried by writ of error to the Circuit Court
of Appeals for the Second Circuit, and that court, desiring the
instruction of this court upon a question arising on the writ of
error, certified that question to this court. The certificate con-
sisted of a brief statement of facts, and put the question thus:
“Upon this state of facts can plaintiffs maintain an action
against defendants under section 7 of the Anti-Trust Act of
July 2, 18902”

After the case on certificate had been docketed here plain-
tiffs in error applied, and defendants in error joined in the ap-
plication, to this court to require the whole record and cause
to be sent up for its consideration. The application was granted
and the whole record and cause being thus brought before this
court it devolved upon the court, under § 6 of the Judiciary
Act of 1891, to “decide the whole matter in controversy in
the same manner as if it had been brought there for review by
writ of error or appeal.”

The case comes up, then, on complaint and demurrer, and
we give the complaint in the margin.!

! The complaint alleged that the defendants were residents of the D.istfict
of Connecticut and that complainants resided in Danbury, in that district,

were copartners and located and doing business as manufacturers and sellers

of hats there; that they had “a factory for the making of hats, for sale by
them in the various States of the Union, and have for many years employefi,
at said factory, a large number of men in the manufacture and sale of said
hats, and have invested in that branch of their business a large amount of
capital, and in their business of selling the product of their factory and
filling orders for said hats, have built up and established a large intersté:tte
trade, employing more than two hundred and thirty (230) persons in making
and annually selling hats of a value exceeding four hundred thousand
($400,000) dollars. .
“4. The plaintiffs, deeming it their right to manage and conduct 'oheeldr
business without interference from individuals or associations not connect
therewith, have for many years maintained the policy of refusing ?“Hm‘
or permit any person or organization to direct or control their Sal(fl business,
and in consequence of said policy, have conducted their said business upont
the broad and patriotic principle of not discriminating against any'person
seeking employment because of his being or not being connected with 813:
labor or other organization, and have refused to enter into agreemegn “-‘1 :
any person or organization whereby the rights and privileges, either of b
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The question is whether upon the facts therein averred and
admitted by the demurrer this action can be maintained under
the Anti-Trust Act.

The first, second and seventh sections of that act are as fol-
lows:

selves or any employé, would be jecpardized, surrendered to or controlled
by said person or organization, and have believed said policy, which was and
is well known to the defendants, to be absolutely necessary to the successful
conduct of their said business and the welfare of their employés,

“5. The plaintiffs, for many years, have been and now are engaged in
trade and commerce among the several States of the Union, in selling and
shipping almost the whole of the product of their said factory by common
carriers, from said Danbury to wholesale dealers residing and doing business
in each of the States of Maine, Massachusetts, Rhode Island, New York,
New Jersey, Pennsylvania, Maryland, Virginia, Ohio, Illinois, Michigan,
Wisconsin, Missouri, Nebraska, Arkansas, California and other States, to
the amount of many hundreds of thousands of dollars, and in sending agents
with samples from said Danbury into and through each of said States to visit
said wholesale dealers at their places of business in said several States, and
solicit and procure from them orders for said hats, to be filled by hats to be
shipped from their said factory at said Danbury, by common carriers to
said wholesale dealers, to be by them paid for after the delivery thereof at
their several places of business.

“6. On July 25, 1902, the amount of capital invested by the plaintiffs in
sai.d business of making and selling hats, approximated one hundred and
thirty thousand dollars, and the value of the hats annually sold and shipped
by them in previous years, to said dealers in States other than Connecticut,
excee(?led four hundred thousand dollars, while the value of hats sold by
them in the State of Connecticut did not exceed ten thousand dollars.

“7. On July 25, 1902, the plaintiffs had made preparations to do a large
and }.)r.oﬁtable business with said wholesale dealers in other States, and the
cond.ltlon of their business was such as to warrant the full belief that the
ensuing year would be the most successful in their experience. Their factory
Was then running to its full capacity in filling a large number of orders from
such wholesale dealers in other States. They were then employing about
one hunc?red and sixty men in the making and finishing departments, a large
number in the trimming and other departments, whose work was dependent
upon the previous work of the makers and finishers, and they then had about
one lyu_ndred and fifty dozens of hats in process of manufacture, and in such
wﬁ‘:“&}; as bo'be. perishable and ruined if work was stopped upon them.

. S;Ll e plan}tlffs then were aud now are almost wholly dependent upon
e ﬂi and s-hlpments of hats. as aforesaid, to said dealers in E“atates oth.er
Pmdu;:t,nnzcm}clu-t’ to 1'<eep. the1.r said factory running and to dispose of its
i and their capital in said business profitably employed, and the re-

i curtailment and destruction of their said trade and commerce with
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1. “Every contract, combination in the form of trust or
otherwise, or conspiracy, in restraint of trade or commerce
among the several States, or with foreign nations, is hereby
declared to be illegal. Every person who shall make any such

their said customers in said States other than Connecticut, by the combina-
tion, conspiracy and acts of the defendants, as hereinafter set forth, have
been and now are of serious damage to the property and business of the
plaintiffs, as hereinafter set forth.

“9. The individual defendants, named in this writ, are all members of a
combination or association of persons, styling themselves The United Hat-
ters of North America, and said combination includes more than nine
thousand persons, residing in the several States of Massachusetts, Connecti-
cut, New York, New Jersey, Pennsylvania, Indiana, Illinois, Missouri, Cali-
fornia, and the Province of Ontario in the Dominion of Canada. The said
combination is subdivided into twenty subcombinations, each of which is
by themselves styled a local union of The United Hatters of North America.
Six of said subcombinations are in the State of Connecticut, and known as
local Unions 1 and 2, 10 and 11, and 15 and 16 of The United Hatters of
North America, and have an aggregate membership of more than three
thousand persons residing in the State of Connecticut.

“10. Said combination of persons, collectively known as The United
Hatters of North America, owns, controls, edits, publishes, and issues 2
paper styled The Journal of the United Hatters of North America, in which
are published reports of many of the acts of its agents, hereinafter mentioned,
which circulates widely among its members and the public, and which affords
a ready, convenient, powerful and effective vehicle for the dissemination of
information to its members and the public as to boycotts declared and pushed
by them, and of the acts and measures of its members and agents for carty-
ing such boycotts into effect, and was so used by them in connection with
the acts of the defendants hereinafter set forth. 1

“11. Said combination owns and absolutely controls the use of a certait
label or distinguishing mark, which it styles the Union Label of the United
Hatters of North America, which mark, when so used by them, affords~ to
them a ready, convenient and effective instrument and means of boycqttmg
the hats of any manufacturer against whom they may desire to use it for
that purpose. il

“12. The defendants in this suit are also all members of a combmatlfm or
association of persons calling themselves and known as The American Feder-
ation of Labor, which includes more than a million and four hundrt?d tho”(;
sand members residing in the several States and Territories of the Union, aﬂe
in the Dominion of Canada, and in all the places in the several States, WhET'S
the wholesale dealers in hats, hereinbefore mentioned, and their custo‘met‘a
reside, and do business. Said combination is subdivided in subor@ﬂt;
groups, or combinations, comprising one hundred and ten national and mom
national unions and combinations, of which the said combinations of pers
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contract or engage in any such combination or conspiracy, shall
be deemed guilty of a misdemeanor, and, on conviction thereof,
shall be punished by fine not exceeding five thousand dollars,
or by imprisonment not exceeding one year, or by both said
punishments, in the discretion of the court.

styling themselves The United Hatters of North America is one, composed
of twelve thousand local unions, twenty-eight State federations or combi-
nations, more than five hundred central labor unions or combinations, and
more than two thousand local unions or combinations, which are not included
in the above-mentioned national and international combinations.

“13. Said combination of persons collectively known as The American
Federation of Labor owns, controls, edits, publishes, and issues a paper or
magazine called The American Federationist, which it declares to be its
official organ and mouthpiece, which has a very wide circulation among its
members and others, and which affords a ready, convenient, powerful and
effective vehicle and instrument for the dissemination of information, as to
persons, their products and manufactures, boycotted or to be boycotted, by
its members, and as to measures adopted and statements to be published,
detrimental to such persons and to the sale of their manufactures and for
boycotting such persons, their manufactures, and said paper has been and
now is constantly used, printed and distributed for said purposes among its
members and the public and was so used by the defendants and their con-
federates in boycotting the products of the firm of F. Berg & Co., of Orange,
New Jersey, and H. H. Roelofs & Co., of Philadelphia, Pa., hat manufac-
turers, to their very great injury and until the said firms successively yielded
?/0 their demands in pursuance of the general scheme of the defendants here-
inafter set forth.

L .The persons united in said combination, known as The American
Federation of Labor, including the persons in said subcombination known
as The United Hatters of North America, constantly employ more than one
thousand agents in the States and Territories of the United States, to push,
?ﬂforci.é and carry into effect all boycotts declared by the said members,
eluding those in aid of the combined scheme, purpose and effort hereinafter
331[3;(1, to force? a}l the manufacturers of fur hats in the United States, in-
ﬂ;ir“;i:i:'iltalrltlfgs, t0 unionize their factorifes by restraining and des.troyir}g
bR d e ung !‘3% he é?nd commerce, as ?ulsremafter stated, al.l of ‘.vhlch said
B el Gom ee!' E lr'nmec.hate supervision ;?nd perslonali direction of one
o Pa I‘Z, vsff 0 is chief age.nt of tlfe sa}d comblnatlon' of persons for
monthly ne ;)r: t; t;ac.h of .the s'ald con}bmatlons, and' the said agepts make
T anc{] enfscn? :1 eir (;lomgs in pushing anfl enforcing and causing to k.)e
8806 Knovirs oo ’cl‘eh s? bt.)ycotts, and pul?llsh the same mgnthly in .sald
ppointed by the ¢ fed merican Fe(%eratlolmst, of x.vhxch he is the‘ edlto'r,
Bt e sai r{lembers, which said paper in connectlon' with said
Bibcs of h‘ HTRENN7, I decl.arec.i to be the authorized and official mouth-

each of said subcombinations, including the said United Hatters of
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2. ‘“Every person who shall monopolize, or attempt to monop-
olize, or combine or conspire with any other person or persons,
to monopolize any part of the trade or commerce among the
several States, or with foreign nations, shall be deemed guilty

North America. Said statement is declared by the defendants to be a faith-
ful record of the doings of said agents, and each of said statements, made
during the period covered by the acts of the defendants against the plaintiffs
herein stated, contains the announcement to the members of said combina-
tion and the publie, that all boycotts declared by them are being by them
and their agents pushed, enforced and observed.

“15. Said combination of persons collectively known as The American
Federation of Labor, of which the defendants are members, was by the de-
fendants and their other members formed for the purpose among others, of
facilitating the declaration and successful maintenance of boycotts, by and
for said combination of persons known as The United Hatters of North
America, acting through 'the said Federation of Labor and its other compo-
nent parts or members, and it and its component parts have frequently
declared boycotts, at the request of the defendants, against the business and
product of various hat manufacturers, and have vigorously prosecuted the
same by and through the powerful machinery at their command as aforesaid,
in carrying out their general scheme herein stated, to the great damage and
loss of business of said manufacturers, and particularly during the years of
1901 and 1902, they declared, prosecuted and waged, at the request of the
defendants and their agents, a boycott against the hats made by and the
business of H. H. Roelofs & Co., of Philadelphia, Pa., until, by causing them
great damage and loss of business, they coerced them into yielding to the
demand of the defendants and their agents, that the said factory of said Roe-
lofs & Co. be unionized, as termed by the defendants, and into agreeing to
employ, and employing exclusively, members of their said combination
the making and finishing departments of said factory, and in large measure
surrendering to the defendants and their agents the control of said factory
and business, all of which was well known to the plaintiffs, their customers
wholesale dealers and the public, and was, by the defendants and the.n'
agents, widely proclaimed through all their agencies above mentioned, I
connection with their acts against the plaintiffs, as hereinafter set forth, fﬂ'r
the purpose of intimidating and coercing said wholesale dealers apd t‘he”
customers from buying the hats of the plaintiffs, by creating in their min i
the fear that the defendants would invoke and put into operation agams‘;
them, all said powerful means, measures and machinery, if they shoul
handle the hats of the plaintiffs.

“16. The defendants, together with the other persons united with them

q, have

in said combination, known as The United Hatters of North Americ &
cheme and eff©

s, including 1€

their

been for many years, and now are, engaged in a combined s
to force all manufacturers of fur hats in the United States, 10
plaintiffs, against their will and their previous policy of carryins on
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of a misdemeanor, and, on convietion thereof, shall be punished
by fine not exceeding five thousand dollars, or by imprison-
ment not exceeding one year, or by both said punishments,
in the discretion of the court.”

business, to organize their workmen in the departments of making and
finishing, in each of their factories, into an organization, to be part and parcel
of the said combination known as The United Hatters of North America, or
as the defendants and their confederates term it, to unionize their shops,
with the intent thereby to control the employment of labor in and the opera-
tion of said factories, and to subject the same to the direction and control
of persons, other than the owners of the same, in a manner extremely onerous
and distasteful to such owners, and to carry out such scheme, effort and
purpose, by restraining and destroying the interstate trade and commerce
of such manufacturers, by means of intimidation of and threats made to
such manufacturers and their customers in the several States, of boycotting
them, their product and their customers, using therefor all the powerful
means at their command as aforesaid, until such time as from the damage
and loss of business resulting therefrom, the said manufacturers should yield
to the said demand to unionize their factories.

“17. The defendants and other members of said United Hatters of North
America, acting with them and in pursuance of said general combined scheme
fmd purpose, and in carrying the same into effect against said manufacturers,
including the plaintiffs, and by use of the means above stated, and the fear
thereof, have within a very few years, forced the following named manu-
fact'urers of hats in the United States to yield to their demand, and unionize
their factories, viz.: [Here follow 70 names of corporations and individuals.]
and until there remained, according to the statements of the defendants,
only twelve hat factories in the United States which had not submitted to
their said demands, and the defendants, in pursuing their warfare against
the lplaintiffs, as hereinafter set forth, and in connection with their said acts
aganst them, have made public announcement of that fact and of the firms
80 co?rced by them, in order thereby to increase the effectiveness of their
acts in intimidating said wholesale dealers and their customers in States
z:??zrgllan Connecticut, from buying hats from plaintiffs, as hereinafter

'18. To carry out said scheme and purpose, the defendants have ap-
g(e);ni?(:ha'nd employgd and do steadily employ, certain special agents to
5 Lo exrfbe%lalf, Wlt.h fu.ll and express authority from t‘hem and the other
it evers of said E}omblgatlon, and under explieit instructions from them, to
3 union?zmear}s in the.u- power, to compel all such manufacturers of hats to
; e their factories, and each and all of the defendants in this suit did

) several acts hereinafter stated, either by themselves or their agents, by
e thereto fully authorized.

pur;c?éeon or about March 1, 1901, in pursuance of said general scheme and

the defendants and the other members of said combination, The
VOL. ceviii—19
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7. “Any person who shall be injured in his business or prop-
erty by any other person or corporation by reason of anything
forbidden or declared to be unlawful by this act, may sue there-
for in any Circuit Court of the United States in the district in

United Hatters of North America, through their agents, the said John A.
Moffit, Martin Lawlor, John Phillips, James P. Maher and Charles J. Barrett,
who acted for themselves and the other defendants, demanded of the plain-
tiffs that they should unionize their said factory, in the making and finishing
departments, and also thereby acquire the right to use and use the said union
label, subject to the right of the defendants to recall the same at pleasure, in
all hats made by them, and then notified the plaintiffs that if they failed to
yield to said demand, the defendants and all the other members of the said
combination known as The United Hatters of North America, would resort
to their said usual and well-known methods to compel them so to do. After
several conferences, and in April, 1901, the plaintiffs replied to the said de-
mand of the defendants as follows:

“‘Firmly believing that we are acting for the best interests of our firm,
for the best interests of those whom we employ, and for the best interests
of Danbury, by operating an independent or open factory, we hereby notify
you that we decline to have our shop unionized, and if attacked, shall use
all lawful means to protect our business interests.’

“The plaintiffs were then employing many union and non-union men, and
their said factory was running smoothly and satisfactorily both to the plain-
tiffs and their employés. The defendants, their confederates and agents,
deferred the execution of their said threat against the plaintiffs until the
conclusion of their attack made in pursuance of the same general scheme and
purpose against H. H. Roelofs & Co., which resulted in the surrender of
Roelofs & Co., on July 15, 1902, except that the defendants, their confeder-
ates and agents, in November, 1901, caused the said American Federation of
Labor to declare a boycott against any dealer or dealers who should handle
the products of the plaintiffs.

“20. On or about July 25, 1902, the defendants individually and collect-
ively, and as members of said combinations and associations, and with other
persons whose names are unknown to the plaintiffs, associated with them,
in pursuance of the general scheme and purpose aforesaid, to force a}l manu-
facturers of fur hats, and particularly the plaintiffs, to so unionize thm;‘
factories, wantonly, wrongfully, maliciously, unlawfully and in violation O
the provisions of the ‘ Act of Congress, approved July 2, 1890’ and.entvlt]sed
‘An Act to Protect Trade and Commerce Against Unlawful Restraints an
Monopolies,” and with intent to injure the property and business of the PIMT
tiffs by means of acts done which are forbidden and declared to be unlawful,
by said act of Congress, entered into a combination and conspiracy to ri'
strain the plaintiffs and their customers in States other than Connectict m,
in carrying on said trade and ‘commerce among the several States am:;m 3
wholly prevent them from engaging in and carrying on said trade and ¢
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which the defendant resides or is found, without respect to the
amount in controversy, and shall recover three fold the dam-
ages by him sustained, and the costs of suit, including a reasona-
ble attorney’s fee.”

merce between them and to prevent the plaintiffs from selling their hats to
wholesale dealers and purchasers in said States other than Connecticut, and
to prevent said dealers and customers in said other States from buying the
same, and to prevent the plaintiffs from obtaining orders for their hats from
such customers, and filling the same, and shipping said hats to said custom-
ers in said States as aforesaid, and thereby injure the plaintiffs in their
property and business and to render unsalable the product and output of
their said factory, so the subject of interstate commerce, in whosoever’s
hands the same might be or come, through said interstate trade and com-
merce, and to employ as means to earry out said combination and conspiracy
and the purposes thereof, and accomplish the same, the following measures
and acts, viz:

“To cause, by means of threats and coercion, and without warning or in-
formation to the plaintiffs, the concerted and simultaneous withdrawal of
all the makers and finishers of hats then working for them, who were not
members of their said combination, The United Hatters of North America,
as well as those who were such members, and thereby cripple the operation
of the plaintiffs’ factory, and prevent the plaintiffs from filling a large num-
ber of orders then on hand, from such wholesale dealers in States other than
Connecticut, which they had engaged to fill and were then in the act of filling,
as was well known to the defendants; in connection therewith to declare a
boycott against all hats made for sale and sold and delivered, or to be sold
or delivered, by the plaintiffs to said wholesale dealers in States other than
Connecticut, and to actively boycott the same and the business of those who
should deal in them, and thereby prevent the sale of the same by those in
whose hands they might be or come through said interstate trade in said
SeveraEl States; to procure and cause others of said combinations united with
them in .said American Federation of Labor, in like manner to declare a boy-
cott against and to actively boycott the same and the business of such whole-
sale dealers as should buy or sell them, and of those who should purchase
them frc.)rn such wholesale dealers; to intimidate such wholesale dealers from
pumh?fﬂmg or dealing in the hats of the plaintiff by informing them that the
Al'ﬁelflcan.Federation of Labor had declared a boycott against the product
:;TWPlalntiffs anc.i against any dealer who should handle .it, a:nd tbat the
contain?s to bej actively pressed against them, and by distributing circulars
S Itlg notices tha..t such dealers and their customers were to be boy-
gof)d ; }? threaten with a boycott those customers who should buy any

8 Whatever, even though union made, of such boycotted dealers, and
notify such wholesale dealers that they were at liberty
of any other non-union manufacturer of similar quality
he plaintiffs, but must not deal in the hats made by the

at the same time o
to deal in the hatg
to those made by t




OCTOBER TERM, 1907.

Opinion of the Court. 208 U.8.

In our opinion, the combination described in the declaration
is a combination “in restraint of trade or commerce among the
several States,” in the sense in which those words are used in
the act, and the action can be maintained accordingly.

plaintiffs under threats of such boycotting; to falsely represent to said whole-
sale dealers and their customers, that the plaintiffs had discriminated against
the union men in their employ, bad thrown them out of employment be-
cause they refused to give up their union cards and teach boys, who were
intended to take their places after seven months’ instruction, and had driven
their employés to extreme measures ‘by their persistent, unfair and un-
American policy of antagonizing union labor, forcing wages to a starvation
scale, and given boys and cheap, unskilled foreign labor preference over
experienced and capable union workmen,’ in order to intimidate said dealers
from purchasing said hats by reason of the prejudice thereby created against
the plaintiffs and the hats made by them among those who might otherwise
purchase them; to use the said union label of said The United Hatters of
North America as an instrument to aid them in carrying out said conspiracy
and combination against the plaintiffs’ and their customers’ interstate trade
aforesaid, and in connection with the boycotting above mentioned, for the
purpose of describing and identifying the hats of the plaintiffs, and singling
them out to be so boycotted; to employ a large number of agents to visit said
wholesale dealers and their customers, at their several places of business, and
threaten them with loss of business if they should buy or handle the hats of
the plaintiffs, and thereby prevent them from buying said hats, and in con-
nection therewith to cause said dealers to be waited upon by committees
representing large combinations of persons in their several localities to make
similar threats to them; to use the daily press in the localities where such
wholesale dealers reside, and do business, to announce and advertise the said
boycotts against the hats of the plaintiffs and said wholesale dealers, and
thereby make the same more effective and impressive, and to use the columns
of their said paper, The Journal of the United Hatters of North America, for
that purpose, and to describe the acts of their said agents in prosecuting the
same.

“21. Afterwards, to wit, on July 25, 1902, and on divers days since hith-
erto, the defendants, in pursuance of said combination and conspiracy, and
to carry the same into effect, did cause the concerted and simultaneous
withdrawal, by means of threats and coercion made by them, and without
previous warning or information thereof to the plaintiffs, of all but ten of
the non-union makers and finishers of hats then working for them, as well
as all of their union makers and finishers, leaving large numbers of hats In a1
unfinished and perishable condition, with intent to cripple and did thereby
cripple the operation of the plaintiffs’ factory until the latter part of October,
1902, and thereby prevented the plaintiffs from filling a large number of
orders then on hand from such wholesale dealers in States other than CO“T
necticut, which they had engaged to fill and were then in the act of filling, 88
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And that conclusion rests on many judgments of this court,
to the effect that the act prohibits any combination whatever
to secure action which essentially obstructs the free flow of
commerce between the States, or restricts, in that regard, the
liberty of a trader to engage in business.

well known to the defendants, and thereby caused the loss to the plaintiffs
of many orders from said wholesale dealers in other States, and greatly
hindered and delayed them in filling such orders, and falsely representing
to said wholesale dealers, their customers, and the public generally in States
other than Connecticut, that the plaintiffs had discriminated against the
union men in their employ, and had discharged or thrown out of employment
their union men in August, 1902; that they had driven their employés to
extreme measures by their persistent, unfair and un-American policy of
antagonizing union labor, forcing wages down to a starvation scale and giving
boys and cheap, unskilled foreign labor preference over experienced and
capable workmen; that skilled hatters had been discharged from said fac-
tory for no other cause than their devotion and adherence to the principles of
organized labor in refusing to give up their union cards, and to teach the
trade to boys who were intended to take the place of union workmen after
seven months’ instruction, and that unable to submit longer to a system of
petty tyrannies that might be tolerated in Siberia but could not be borne by
independent Americans, the workmen in the factory inaugurated the strike
to compel the firm to recognize their rights, in order to prejudice, and did
thereby prejudice the public, against the plaintiffs and their product, and in
ordfar to intimidate, and did thereby intimidate said wholesale dealers and
their customers, in States other than Connecticut, from purchasing hats from
the }?lainﬁﬁs by reason of the fear of the prejudice created against said hats;
and in connection therewith declared a boycott against all hats made for and
80 sgld and delivered, and to be so sold and delivered to said wholesale deal-
ers, in States other than Connecticut, and actively boycotted the same and
the business of those who dealt in them in such other States, and thereby re-
strained and prevented the purchase of the same from the plaintiffs, and the
x.sale of the same by those in whose hands they were, or might thereafter be,
In the. course of such interstate trade, and caused and procured others of said
32’3blnatlons united Yvith them in the said American Federation of Labor to
L sj;ﬁ 2 1;10}’00% against t.he plaintiffs, their product anfi against the business
i theIX olgsale dealers in States other than Connecticut, as should buy or
o w}; atn Y of those who sh(.)ult’i p.urchase from such wholesale dealers any
e 03 de‘«e?, ax‘ld further intimidated said wholesale de.zalers f.rom pur-
e tgh ai ; saling in hats made l?y the plaintiffs, as aforesaid, by informing
iy e }f Infm?an Federat}on of Labor had declared a boycott against
iz i e plaintiffs and against any dealer wl}o should handle them, a‘nd
G g OYCOtt.was to be acu.vely pregsed against th.em,' and by sending
i committees from various of said labor organizations, to threaten

olesale dealers and their customers with a boycott from them if they
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The combination charged falls within the class of restraints
of trade aimed at compelling third parties and strangers in-
voluntarily not to engage in the course of trade except on con-
ditions that the combination imposes; and there is no doubt

purchased or handled the goods of plaintiffs, and by distributing in San
Francisco, California, and other places, circulars containing notices that such
dealers, and their customers were to be boycotted, and threatened with a
boycott, and did actively boycott the customers who did or should buy any
goods whatever, even though union made, of such wholesale dealers so boy-
cotted, and used the daily press to advertise and announce said boycott and
the measures taken in pursuance thereof by said labor organizations, particu-
larly The San Francisco Bulletin, in its issues of July 2 and July 4, 1903, and
a daily paper published in Richmond, Virginia, on December 10, 1902, and
notified such wholesale dealers in States other than Connecticut, that they
were at liberty to deal in the hats of any other non-union hat manufacturer
of similar quality to those of the plaintiffs, but they must not deal in hats
made by the plaintiffs, under threats of being boycotted for so doing, and
used the said union label of the United Hatters of North America as an in-
strument to aid them in carrying out said combination and conspiracy
against the plaintiffs’ and their customers’ interstate trade, as aforesaid, and
in connection with such boycotting by using the same and its absence from
the hats of the plaintiffs, as an insignia or device to indicate to the purchaser
that the hats of the plaintiffs were to be boycotted, and to point them out
for that purpose, and employed a large number of agents to visit said whole-
sale dealers and their customers at their several places of business in each
of said States, particularly Philadelphia and other places in the State of
Pennsylvania, in Baltimore in the State of Maryland, in Richmond and
other places in the State of Virginia, and in San Francisco and other places
in the State of California, to intimidate and threaten them, if they should
continue to deal in or handle the hats of the plaintiffs, and among many
other instances of like kind, the said William C. Hennelly and Daniel P
Kelly in behalf of all said defendants, and acting for them, demand.ed the
firm of Triest & Co., wholesale dealers in hats, doing business in said San
Francisco, that they should agree not to buy or deal in the hats r.nade b}’
the plaintiffs, under threats made by them to said firm of boycotting th_w
business and that of their customers, and upon their refusing to COII}PIY with
such demand and yield to such threats, the defendants by their said 3geﬂ$
caused announcement to be made in the newspapers of said city that _sa of
Triest & Co. were to be boycotted therefor, and that the labor cOunclile
San Francisco would be addressed by them for that purpose, and that & Z
had procured a boycott to be declared by said labor council, and thert.%ufe‘zi
the defendants, through their said agents, Hennelly and Kelly', primEs
published, issued and distributed to the retail dealers in hats, 1 sever
States upon the Pacific coast, the following circular, to wib:
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that (to quote from the well-known work of Chief Justice Erle
on Trade Unions) “at common law every person has individu-
ally, and the public also has collectively, a right to require
that the course of trade should be kept free from unreasonable

“ ‘San Francisco Labor Council,
“ ¢ Affiliated with the American Federation of Labor,
“ ‘Secretary’s Office, 927 Market Street,
“ ‘Rooms 405, 406, 407 Emma Spreckel’s Building,
“ ‘Meets every Friday, at 1159 Mission St.

“ ‘Telephone South 447.

“ ‘Address all communications to 927 Market Street.

“ ‘San Francisco, July 3, 1903.
“ “To whom it may concern:

“ ‘At a special meeting of the San Francisco Labor Council held on the
above date, the hat jobbing concern known as Triest & Co., 116 Sansome
8t., San Francisco, was declared unfair for persistently patronizing the un-
fair hat manufacturing concern of D. E. Loewe & Co., Danbury, Connecticut,
where the union hatters have been on strike, for union conditions, since
August 20, 1902, Triest & Co. will be retained on the unfair list as long as
they handle the product of this unfair hat manufacturing concern. Union
men do not usually patronize retail stores who buy from unfair jobbing
bouses or manufacturers. Under these circumstances, all friends of organ-
1zed labor, and those desiring the patronage of organized workers, will not
buy goods from Triest & Co., 116 Sansome St., San Francisco.

“ “Yours respecttully, G. B. BENHAM,
i “ ¢ President S. F. Labor Council.
T. E. Zanr,

e “ ‘Secretary S. F. Labor Council. [L. s.]
W. C. HenneLLy,

“‘D. F. KuLLy,

“ “ Representing United Hatters of North America.’

“Also the following, to wit:

“ ‘San Francisco Labor Council,
“ ¢ Affiliated with American Federation of Labor,
“ ‘Secretary’s Office, 927 Market Street,
“ ‘Rooms 405, 406, 407 Emma Spreckel’s Building,
s “ ‘Meets every Friday, at 1159 Mission St.
i ‘Telephone South 447,
Address all communications to 927 Market Street.

g “ ¢San Francisco, July 14, 1903.
Messrs.

“ "Gentlemen: We be
uets which

& ‘We

g leave to eall your attention to the following prod-
are on the unfair list of the American Federation of Labor.
do this in order that you refrain from handling these goods, as the
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obstruction.” But the objection here is to the jurisdiction,
because, even conceding that the declaration states a case
good at common law, it is contended that it does not state one
within the statute. Thus, it is said, that the restraint alleged
would operate to entirely destroy plaintiffs’ business and
thereby include intrastate trade as well; that physical obstrue-

patronage of the firms named below is taken by the organized workers as an
evidence of a desire to patronize those who are opposed to the interests of
organized labor. The declaration of unfairness regarding the firms men-
tioned is fully sanctioned and will be supported to the fullest degree by the
San Francisco Labor Council.

“ ‘Trusting that you will be able to avoid the handling of these goods in
the future, we are,

“ ‘Yours respectfully, G. B. BENBAM, President.
“ “T. E. ZaNT, Secretary. [L.s.]

“ ‘Unfair List.

“ ‘Loewe & Co., Danbury, Conn., and Triest & Co., 116 Sansome St., San
Francisco, Hat Manufacturers;

“ ¢Cluett, Peabody & Co., Shirts and Collars, Troy, New York, and 562
Mission St., San Francisco, Cal.;

“ ‘United Shirt and Collar Co., Troy, New York, and 25 Sansome St., San
Francisco, Cal.;

“¢Van Zandt, Jacobs & Co., Troy, New York; Greenbaum, Weil &
Michaels, Selling Agents, 27 Sansome St., San Francisco, Cal.’

and caused said circulars to be mailed to and personally delivered to the ret.ail
dealers in hats, and the other customers of said Triest & Co., upon the Pacific
coast, and to many others, thereby causing the loss of many orders and cus-
tomers to said Triest & Co., and to the plaintiffs, for the purpose of intimi-
dating and coercing said Triest & Co. not to deal with the plaintiffs, and
thereby cause the loss of many orders and customers to said Triest & Co., and
to the plaintiffs, :

“22. By means of each and all of said acts done by the defendants In pur-
suance of said combination and conspiracy, they have greatly restrained,
diminished, and, in many places, destroyed the trade and commerce of the
plaintiffs with said wholesale dealers, in said States other than Connecticut,
by the loss of many orders and customers directly resulting therefrom, and
the plaintiffs have been injured in their business and property by reason (_)f
said combination and conspiracy, and the acts of the defendants done in
pursuance thereof, and to carry the same into effect, which are declarednts
be unlawful by said act of Congress, to the amount of eighty tpousa
(880,000) dollars, to recover threefold which damages, under section 7
said act this suit is brought.”
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tion is not alleged as contemplated; and that defendants are
not themselves engaged in interstate trade.

We think none of these objections are tenable, and that they
are disposed of by previous decisions of this court.

United States v. Trans-Missouri Freight Association, 166
U. 8. 290; United States v. Joint Traffic Association, 171 U. S.
505; and Northern Securities Company v. United States, 193
U. 8. 197, hold in effect that the Anti-Trust law has a broader
application than the prohibition of restraints of trade unlawful
at common law. Thus in the Trans-Missouri Case, 166 U. S.
290, it was said that, “assuming that agreements of this nature
are not void at common law, and that the various cases cited
by the learned courts below show it, the answer to the state-
ment of their validity is to be found in the terms of the statute
under consideration;” and in the Northern Securities Case, 193
U.8.331, that, ““ the act declares illegal every contract, combina-
tion or conspiracy, in whatever form, of whatever nature, and
whoever may be the parties to it, which directly or necessarily
operates in restraint of trade or commerce among the several
States.”

We do not pause to comment on cases such as United States v.
Knight, 156 U. 8. 1; Hopkins v. United States, 171 U. 8. 578;
afld Anderson v. United States, 171 U. S. 604; in which the un-
disputed facts showed that the purpose of the agreement was
ot to obstruet or restrain interstate commerce. The object
and intention of the combination determined its legality.

1{1 Swift v. United States, 196 U.$S. 375, a bill was brought
agamnst a number of corporations, firms and individuals of
different States, alleging that they were engaged in interstate
tommerce in the purchase, sale, transportation and delivery,
and subsequent resale at the point of delivery, of meats; and
,t‘hat they combined to refrain from bidding against each other
i the purchase of cattle; to maintain a uniform price at which
the_ me.at should be sold; and to maintain uniform charges in
(tiell‘venng meats ‘thus sold through the channels of interstate

fade to the various dealers and consumers in other States.
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And that thus they artificially restrained commerce in fresh
meats from the purchase and shipment of live stock from the
plains to the final distribution of the meats to the consumers
in the markets of the country.

Mr. Justice Holmes, speaking for the court, said (pp. 395,
396, 398):

“Commerce among the States is not a technical legal con-
ception, but a practical one, drawn from the course of business.
When cattle are sent for sale from a place in one State, with the
expectation that they will end their transit, after purchase,
in another, and when in effect they do so, with only the inter-
ruption necessary to find a purchaser at the stock yards, and
when this is a typical, constantly recurring course, the current
thus existing is a current of commerce among the States, and
the purchase of the cattle is a part and incident of such com-
merce.

* * * * * * * *

“The general objection is urged that the bill does not set
forth sufficient, definite or specific facts. This objection is
serious, but it seems to us inherent in the nature of the case.
The scheme alleged is so vast that it presents a new problem in
pleading. If, as we must assume, the scheme is entertained,
it is, of course, contrary to the very words of the statute. Its
size makes the violation of the law more conspicuous, and yet
the same thing makes it impossible to fasten the principal fact
to a certain time and place. The elements, too, are so nuMerous
and shifting, even the constituent parts alleged are and from
their nature must be so extensive in time and space, that some-
thing of the same impossibility applies to them.

* * * ® * * *

“The scheme as a whole seems to us to be within reach of
the law. The constituent elements, as we have stated them,
are enough to give to the scheme a body and, for all that'We
can say, to accomplish it. Moreover, whatever we may think
of them separately, when we take them up as distinct charges,
they are alleged sufficiently as elements of the scheme. It

*
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suggested that the several acts charged are lawful and that
intent can make no difference. But they are bound together
as parts of a single plan. The plan may make the parts un-
lawful.”

And the same principle was expressed in Atkens v. Wiscon-
sin, 195 U. 8. 194, 205, involving a statute of Wisconsin pro-
hibiting combinations “for the purpose of wilfully or ma-
liciously injuring another in his reputation, trade, business
or profession by any means whatever,” etc., in which Mr. Jus-
tice Holmes said :

“The statute is directed against a series of acts, and acts
of several, the acts of combining, with intent to do other acts,
“The very plot is an act in itself.” Mulcahy v. The Queen, L.
R. 3 H. L. 306, 317. But an act, which in itself is merely a
voluntary muscular contraction, derives all its character from
the consequences which will follow it under the circumstances
in which it was done. When the acts consist of making a com-
bination caleulated to cause temporal damage, the power to
punish such acts, when done maliciously, cannot be denied be-
cause they are to be followed and worked out by conduct which
might have been lawful if not preceded by the acts. No con-
duet has such an absolute privilege as to justify all possible
Sc'hemes of which it may be a part. The most innocent and con-
Stltut'ionally protected of acts or omissions may be made a
step in a criminal plot, and if it is a step in a plot neither its
nocence nor the Constitution is sufficient to prevent the
Punishment of the plot by law.”

In Addyston Pipe and Steel Company v. United States, 175
U. S. 211, the petition alleged that the defendants were prac-
t}cally the only manufacturers of cast iron within thirty-six
§tates and Territories, that they had entered into a combina-
3](:1 bi’ Which they agreed not to compete with each other in
uentsa e of pipe, and the territory through which the constit-

companies could make sales was allotted between them.
. the agreement which, prior to any act of
"Sportation, limited the prices at which the pipe could be

This court, held that
try;
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sold after transportation, was within the law. Mr. Justice Peck-
ham, delivering the opinion, said (p.242): “ And when Congress
has enacted a statute such as the one in question, any agree-
ment or combination which directly operates not alone upon
the manufacture but upon the sale, transportation and delivery
of an article of interstate commerce, by preventing or restrict-
ing its sale, ete., thereby regulates interstate commerce.”

In Montague & Company v. Lowry, 193 U. S. 38, which was
an action brought by a private citizen under § 7 against a com-
bination engaged in the manufacture of tiles, defendants were
wholesale dealers in tiles in California and combined with manu-
facturers in other States to restrain the interstate traffic in tiles
by refusing to sell any tiles to any wholesale dealer in Cali-
fornia who was not a member of the association except at a
prohibitive rate. The case was a commercial boycott against
such dealers in California as would not or could not obtain
membership in the association. The restraint did not consist
in a physical obstruction of interstate commerce, but in the
fact that the plaintiff and other independent dealers could not
purchase their tiles from manufacturers in other States because
such manufacturers had combined to boycott them. This
court held that this obstruction to the purchase of tiles, a fact
antecedent to physical transportation, was within the pro-
hibition of the act. Mr. Justice Peckham, speaking for the
court, said (p. 45), concerning the agreement, that it “re-
strained trade, for it narrowed the market for the sale of tilfas
in California from the manufacturers and dealers therein i
other States, so that they could only be sold to the memberf
of the association, and it enhanced prices to the non-member.

The averments here are that there was an existing interstate
traffic between plaintiffs and citizens of other States, and that
for the direct purpose of destroying such interstate traffic de-
fendants combined not merely to prevent plaintiffs from mant-
facturing articles then and there intended for transpormtfon
beyond the State, but also to prevent the vendees from reselling
the hats which they had imported from Connecticut, o from
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further negotiating with plaintiffs for the purchase and inter-
transportation of such hats from Connecticut to the various
places of destination. So that, although some of the means
whereby the interstate traffic was to be destroyed were acts
within a State, and some of them were in themselves as a part
of their obvious purpose and effect beyond the scope of Federal
authority, still, as we have seen, the acts must be considered
as a whole, and the plan is open to condemnation, notwith-
standing a negligible amount of intrastate business might be
affected in carrying it out. If the purposes of the combination
were, as alleged, to prevent any interstate transportation at
all, the fact that the means operated at one end before physical
transportation commenced and at the other end after the
physical transportation ended was immaterial.

Nor can the act in question be held inapplicable because
defendants were not themselves engaged in interstate com-
merce. The act made no distinction between classes. It pro-
vided that “every” contract, combination or conspiracy in
restraint of trade was illegal. The records of Congress show
that several efforts were made to exempt, by legislation, or-
ganizations of farmers and laborers from the operation of the
act and that all these efforts failed, so that the act remained
as we have it before us.

In an early case, United States v. Workingmen’s Amalgamated
Council, 54 Fed. Rep. 994, the United States filed a bill under
the Sherman act in the Cireuit Court for the Eastern District
of Louisiana, averring the existence of “a gigantic and wide-
Sprea(_i combination of the members of a multitude of separate
organizations for the purpose of restraining the commerce
among the several States and with foreign countries,” and it
Was contended that the statute did not refer to combinations
of laborers, But the court, granting the injunction, said:

14 .
adI' thlI}k. the Congressional debates show that the statute
1ts origin in the evils of massed capital; but, when the Con-
81¢sS catme to formulating the prohibition, which is the yard-

stick for measuring the complainant’s right to the injunction,
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it expressed it in these words: ‘Every contract or combination
in the form of trust, or otherwise in restraint of trade or com-
merce among the several States or with foreign nations, is
hereby declared to be illegal.” The subject had so broadened
in the minds of the legislators that the source of the evil was
not regarded as material, and the evil in its entirety is dealt
with. They made the interdiction include combinations of
labor, as well as of capital; in fact, all combinations in restraint
of commerce, without reference to the character of the persons
who entered into them. It is true this statute has not been
much expounded by judges, but, as it seems to me, its meaning,
as far as relates to the sort of combinations to which it is to
apply, is manifest, and that it includes combinations which are
composed of laborers acting in the interest of laborers.
* * * * * * * *

“Tt is the successful effort of the combination of the defend-
ants to intimidate and overawe others who were at work in
conducting or carrying on the commerce of the country, in
which the court finds their error and their violation of the
statute. One of the intended results of their combined action
was the forced stagnation of all the commerce which flowed
through New Orleans. This intent and combined action are
none the less unlawful because they included in their scope
the paralysis of all other business within the city as well.”

The case was affirmed on appeal by the Circuit Court of Ap-
peals for the Fifth Circuit. 57 Fed. Rep. 85. 3

Subsequently came the litigation over the Pullman strike
and the decisions, In re Debs, 64 Fed. Rep. 724, 745, 755; S-. C.
158 U. S. 564. The bill in that case was filed by the Unl.ted
States against the officers of the American Railway Union,
which alleged that a labor dispute existed between the Pull-
man Palace Car Company and its employés; that thereafter
the four officers of the railway union combined together am
with others to compel an adjustment of such dispute by creatr
ing a boycott against the cars of the car company; that 10
make such boycott effective they had already prevented cer
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tain of the railroads running out of Chicago from operating
their trains; that they asserted that they could and would tie
up, paralyze and break down any and every railroad which
did not accede to their demands, and that the purpose and
intention of the combination was “to secure unto themselves
the entire control of the interstate, industrial and commercial
business in which the population of the city of Chicago and of
other communities along the lines of road of said railways are
engaged with each other, and to restrain any and all other per-
sons from any independent control or management of such
interstate, industrial or commercial enterprises, save according
to the will and with the consent of the defendants.”

The Circuit Court proceeded principally upon the Sherman
Anti-Trust law, and granted an injunction. In this court the
case was rested upon the broader ground that the Federal
Government had full power over interstate commerce and over
the transmission of the mails, and in the exercise of those powers
Cf)uld remove everything put upon highways, natural or artifi-
cial, to obstruct the passage of interstate commerce, or the
carrying of the mails. But in reference to the Anti-Trust Act
the court expressly stated (158 U. S. 600):

“We enter into no examination of the act of July 2, 1890,
¢. 647, 26 Stat. 209, upon which the Circuit Court relied mainly
to_sustain its jurisdiction. It must not be understood from
this that we dissent from the conclusions of that court in ref-
érence to the scope of the act, but simply that we prefer to
Test our judgment on the broader ground which has been dis-
cussed in this opinion, believing it of importance that the prin-
ciples underlying it should be fully stated and affirmed.”

.And in the opinion, Mr. Justice Brewer, among other things,
said (p. 581):

“It is Cl'II‘iOlIS to note the fact that in a large proportion of
the cases in respect to interstate commerce brought to this
lc;)tlil(r)‘; t_he .Questioy presented was of the validity of state legis-
o I its beam}gs upon interstate commerce, and the uni-

course of decision has been to declare that it is not within
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the competency of a State to legislate in such a manner as to
obstruct interstate commerce. If a State, with its recognized
powers of sovereignty, is impotent to obstruct interstate com-
merce, can it be that any mere voluntary association of indi-
viduals within the limits of that State has a power which the
State itself does not possess?”’

The question answers itself, and in the light of the authorities
the only inquiry is as to the sufficiency of the averments of
fact. We have given the declaration in full in the margin, and
it appears therefrom that it is charged that defendants formed
a combination to directly restrain plaintiffs’ trade; that the
trade to be restrained was interstate; that certain means to
attain such restraint were contrived to be used and employed
to that end; that those means were so used and employed by
defendants, and that thereby they injured plaintiffs’ property
and business.

At the risk of tediousness, we repeat that the complaint
averred that plaintiffs were manufacturers of hats in Danbury,
Connecticut, having a factory there, and were then and there
engaged in an interstate trade in some twenty States other than
the State of Connecticut; that they were practically dependent
upon such interstate trade to consume the product of their
factory, only a small percentage of their entire output being
consumed in the State of Connecticut; that at the time the
alleged combination was formed they were in the process of
manufacturing a large number of hats for the purpose of fu-
filling engagements then actually made with consignees an
wholesale dealers in States other than Connecticut, and that
if prevented from carrying on the work of manufacturing
these hats they would be unable to complete their engage
ments.

That defendants were members of a vast combination called
The United Hatters of North America, comprising about 9,000
members and including a large number of subordinate unions,
and that they were combined with some 1,400,000 others into
another association known as The American Federation ©
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Labor, of which they were members, whose members resided
in all the places in the several States where the wholesale deal-
ers in hats and their customers resided and did business; that
defendants were “engaged in a combined scheme and effort
to force all manufacturers of fur hats in the United States, in-
cluding the plaintiffs, against their will and their previous policy
of carrying on their business, to organize their workmen in the
departments of making and finishing, in each of their factories,
into an organization, to be part and parcel of the said combi-
nation known as The United Hatters of North America, or as
the defendants and their confederates term it, to unionize
their shops, with the intent thereby to control the employment
of labor in and the operation of said factories, and to subject
the same to the direction and control of persons, other than
the owners of the same, in a manner extremely onerous and
distasteful to such owners, and to carry out such scheme, effort
and purpose, by restraining and destroying the interstate trade
and commerce of such manufacturers, by means of intimidation
of and threats made to such manufacturers and their customers
in the several States, of boycotting them, their product and
their customers, using therefor all the powerful means at their
command, as aforesaid, until such time as, from the damage
and loss of business resulting therefrom, the said manufacturers
should yield to the said demand to unionize their factories.”
That the conspiracy or combination was so far progressed
:Lhat out of eighty-two manufacturers of this country engaged
In the production of fur hats seventy had accepted the terms
gnd acceded to the demand that the shop should be conducted
In accordance, so far as conditions of employment were con-
cerned, with the will of the American Federation of Labor;
thﬁ_tt t.he local union demanded of plaintiffs that they should
u{HOn_lze their shop under peril of being boycotted by this com-
bination, which demand defendants declined to comply with;
that thereupon the American Federation of Labor, acting

through its official organ and through its organizers, declared
a boycott,.

VOL. ceviir—20
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The complaint then thus continued:

“20. On or about July 25, 1902, the defendants individually
and collectively, and as members of said combinations and
associations, and with other persons whose names are unknown
to the plaintiffs, associated with them, in pursuance of the
general scheme and purpose aforesaid, to force all manufac-
turers of fur hats, and particularly the plaintiffs, to so unionize
their factories, wantonly, wrongfully, maliciously, unlawfully
and in violation of the provisions of the ‘Act of Congress,
approved July 2, 1890,” and entitled ‘An Act to Protect Trade
and Commerce Against Unlawful Restraints and Monopolies,
and with intent to injure the property and business of the
plaintiffs by means of acts done which are forbidden and de-
clared to be unlawful, by said act of Congress, entered into a
combination and conspiracy to restrain the plaintiffs and their
customers in States other than Connecticut, in carrying on said
trade and commerce among the several States, and to wholly
prevent them from engaging in and carrying on said trade and
commerce between them and to prevent the plaintiffs from
selling their hats to wholesale dealers and purchasers in said
States other than Connecticut, and to prevent said dealers
and customers in said other States from buying the same, and
to prevent the plaintiffs from obtaining orders for their hats
from such customers, and filling the same, and shipping said
hats to said customers in said States as aforesaid, and thereby
injure the plaintiffs in their property and business and to render
unsalable the product and output of their said factory, so the
subject of interstate commerce, in whosoever’s hands the same
might be or come, through said interstate trade and commerce,
and to employ as means to carry out said combination and con-
spiracy and the purposes thereof, and accomplish the same,
the following measures and acts, viz:

“To cause, by means of threats and coercion, and without
warning or information to the plaintiffs, the concerted and
simultaneous withdrawal of all the makers and finishers of ha.ts
then working for them, who were not members of their said
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combination, The United Hatters of North America, as well as
those who were such members, and thereby cripple the opera-
tion of the plaintiffs’ factory, and prevent the plaintiffs from
filling a large number of orders then on hand, from such whole-
sale dealers in States other than Connecticut, which they had
engaged to fill and were then in the act of filling, as was well
known to the defendants; in connection therewith to declare a
boycott against all hats made for sale and sold and delivered,
or to be so sold or delivered, by the plaintiffs to said wholesale
dealers in States other than Connecticut, and to actively boy-
cott the same and the business of those who should deal in
them, and thereby prevent the sale of the same by those in
whose hands they might be or come through said interstate
trade in said several States; to procure and cause others of said
combinations united with them in said American Federation of
Labor, in like manner to declare a boycott against and to ac-
tively boycott the same and the business of such wholesale
dealers as should buy or sell them, and of those who should
purchase them from such wholesale dealers; to intimidate such
wholesale dealers from purchasing or dealing in the hats of the
Plaintiffs by informing them that the American Federation of
Ijabor had declared a boyeott against the product of the plain-
tiffs and against any dealer who should handle it, and that the
same was to be actively pressed against them, and by distribut-
g cireulars containing notices that such dealers and their
customers were to be boycotted; to threaten with a boycott
those customers who should buy any goods whatever, even
tbough union made, of such boycotted dealers, and at the same
time to notify such wholesale dealers that they were at liberty
tf) (.ieal in the hats of any other non-union manufacturer of
snmla'mr quality to those made by the plaintiffs, but must not
deal in .the hats made by the plaintiffs under threats of such
E}(l)giiottmg ; to falsely represex}t T,o said Wholesa.le dealers and
e C.ustomer.s, tha:t the plaintiffs had diseriminated against

-Union men in their employ, had thrown them out of employ-
ment because they refused to give up their union cards and
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teach boys, who were intended to take their places after seven
months’ instruction, and had driven their employés to extreme
measures ‘by their persistent, unfair and un-American policy
of antagonizing union labor, forcing wages to a starvation scale,
and given boys and cheap, unskilled foreign labor preference
over experienced and capable union workmen,” in order to
intimidate said dealers from purchasing said hats by reason of
the prejudice thereby created against the plaintiffs and the
hats made by them among those who might otherwise purchase
them; to use the said union label of said The United Hatters
of North America as an instrument to aid them in carrying out
said conspiracy and combination against the plaintiffs’ and their
customers’ interstate trade aforesaid, and in connection with
the boycotting above mentioned, for the purpose of describing
and identifying the hats of the plaintiffs and singling them out
to be so boycotted; to employ a large number of agents to visit
said wholesale dealers and their customers, at their several
places of business, and threaten them with loss of business if
they should buy or handle the hats of the plaintiffs, and thereby
prevent them from buying said hats, and in connection there-
with to cause said dealers to be waited upon by committees
representing large combinations of persons in their several
localities to make similar threats to them; to use the daily
press in the localities where such wholesale dealers reside, and
do business, to announce and advertise the said boycotts against
the hats of the plaintiffs and said wholesale dealers, and
thereby make the same more effective and oppressive, and
to use the columns of their said paper, The Journal of the
United Hatters of North America, for that purpose, and
to describe the acts of their said agents in prosecuting the
same.”

And then followed the averments that the defendants pro-
ceeded to carry out their combination to restrain and destroy
interstate trade and commerce between plaintiffs and their
customers in other States by employing the identical means
contrived for that purpose; and that by reason of those acts
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plaintiffs were damaged in their business and property in some
$30,000.

We think a case within the statute was set up and that the
demurrer should have been overruled.

Judgment reversed and cause remanded with a direction to pro-
ceed accordingly.

LEWIS ». HERRERA, RECEIVER OF THE INTERNA-
TIONAL BANK IN NOGALES.

APPEAL FROM THE SUPREME COURT OF THE TERRITORY OF
ARIZONA.

No. 79. Submitted December 13, 1907.—Decided February 24, 1908.

The construction of the statute of a Territory by the local courts is of great,
if not of controlling, weight; and in this case this court follows the con-
struction given by the Supreme Court of Arizona to Par. 725, Rev. Stat.
of Arizona of 1901, to the effect that a deed or conveyance of real property
to be valid as against third parties must be signed and acknowledged by
the grantor and that until acknowledged it is ineffectual to convey title.

85 Pac. Rep. 245, affirmed.

THE facts are stated in the opinion.

Mr. Webster Street and Mr. J. L. B. Alexander for appellants:

Some States have passed statutes requiring all instruments
before they become operative in any way to be completed by
acknowledgment, and where such statutes exist they become
a part and portion of the potentiality of the deed, but no such
statute exists or ever has existed in Arizona, and a common
law deed is effectual as a conveyance. The courts of other
States have said that the acknowledgment is not a part of the
deed. See Sicards v. Davis, 6 Peters, 124.

Paragraph 220, Rev. Stat., Arizona, which was changed into
Par. 725 in the revision of 1901, was copied from article 630 of
the statutes of Texas, after that statute had received a con-
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struction by the Supreme Court of Texas as to its effect upon
instruments of conveyance, holding that an instrument of
conveyance without acknowledgment was as much of a deed
between grantor and grantee as though it were accompanied
by an acknowledgment. McLain v. Canales, 25 S. W. Rep. 29,
30; Frank v. Frank, 25 S. W. Rep. 819; Kimmarle v. Houston
& T. C. Ry. Co., 12 8. W. Rep. 698, 700; Rodgers v. Burchard,
34 Texas, 442, 443, 452; Corgell v. Holmes, Posey’s Unreported
Cases, Vol. II.

Paragraph 2697 has no application in this case, for the
reason that it only applies where the gift or conveyance is
made with intent to delay, hinder or defraud ecreditors, or
purchasers, or other persons of or from what they are or may
be lawfully entitled to; and in this case the agreed statement
of facts admits that there was no intentional fraud.

Under par. 2707, no conveyance is to be deemed fraudu-
lent, solely because not founded on valuable consideration.

This paragraph was taken from the statutes of California,
and when it was incorporated in the Code of Arizona, the
California courts had construed it; and since its incorporation
in our statute the Supreme Court of Arizona has also given it
a construction in keeping with the construction given it by the
Supreme Court of California. Windhouse v. Boots, 28 Pac. Rep-
557; Thelkel v. Scott, 26 Pac. Rep. 879; Emmons v. Barton, 42
Pac. Rep. 305; Hall v. Warren, 5 Arizona, 127, 134.

Paragraph 2698, as well as the whole title on “Fraudulent
Conveyances” contained in the Revised Statutes of 1887, was
taken from the statutes of Texas, except par. 2707, which was
taken from the statutes of California. This title on “Fraudu-
lent Conveyances” was carried into the Revised Statutes of
1901 with additional provisions.

See also the construction of par. 2698, by the Supreme Court
of Texas prior to its adoption, in 1887, by Arizona, holding that
no third party can question the validity of a conveyance from
the husband to the wife unless he was a creditor of the husband
before the conveyance was made or was a subsequent pur
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chaser without notice. Garcia v. Galvan, 55 Texas, 53; Cole v.
Terrel, 9 S. W. Rep. 668; S. C., 71 Texas, 556; Willis & Bro. v.
Smith, 65 Texas, 656; Lewts v. Svmon, 72 Texas, 470.

The appellee in this case is neither a prior creditor nor a sub-
sequent purchaser, but a subsequent creditor; and under the
authorities last cited cannot be heard to complain of a volun-
tary conveyance from husband to wife from the mere fact that
he is a subsequent creditor. Before he can have the convey-
ance set aside, he must show that the conveyance was made
with intent to defraud subsequent creditors. ‘Cole v. Terrel,
9 S. W. Rep. 671. See also Hageman v. Buchanan, 14 Am.
St. Rep. 732, and Lewts v. Simon, 72 Texas, 470.

Mr. William Herring for appellee:

A deed or conveyance of real property, to be valid, under
the law of Arizona, must be signed and acknowledged by the
grantor. Par. 725, Rev. Stat., Arizona, 1901.

This statute has been construed by the Supreme Court of
Arizona to mean that the deed or conveyance must be acknowl-
edged by the grantor, as well as signed by him, and that until
acknowledged the deed or conveyance is ineffectual to convey
title. Lewts v. Herrera, 85 Pac. Rep. 245, 246.

‘ The construction of this statute by the local court is of great,
ifnot of controlling weight. Copper Queen Consolidated Mining
Company v. Territorial Board of Equalization, 206 U. S. 474,
482; Sweeney v. Lomme, 22 Wall. 208; Northern P. R. Co. v.
g;%mbly, 154 U. 8. 349, 361; Fox v. Haarstick, 156 U. S. 674,

Similar statutes have been so construed by other courts.
Clark v. Graham, 6 Wheat. 577 ; Summers v. White, 71 Fed. Rep.
106; Herndon v. White, 52 Alabama, 597; Chadwick v. Carson,
78 Alabama, 116; Carlisle v. Carlisle, 78 Alabama, 542; French
V. French, 62 N. T. 234 ; Merwin v. Camp, 3 Connecticut, 35;
Heelan v, Hoagland, 10 Nebraska, 511; Hout v. Hout, 20 Ohio,

124; Smith v. g unt, 13 Ohio, 260; Allston v. Thompson, Cheves
(S‘ Car')y 271.
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The two deeds from Lewis to his wife were, therefore, not
effective as conveyances until January 9, 1904, and as on that
date Lewis was indebted to the bank, he was not then pos-
sessed of property in Arizona sufficient to pay his debts and
the deeds were without valuable consideration. Therefore, as
to the bank, a prior creditor, the deeds were void. Par. 2698,
Rev. Stat., Arizona, 1901.

Mr. Crier JusTicE FuLLEr delivered the opinion of the
court.

This was a suit by the receiver of the bank as a judgment
creditor in the District Court of the Third Judicial District of
the Territory of Arizona, in and for the county of Maricopa,
to set aside two deeds executed by Lewis, the debtor, to his
wife, and have the property therein described subjected to

the payment of his judgment.

The case was tried upon an agreed statement of facts. The
District Court held the deeds to be void as against complain-
ant. Defendants appealed to the Supreme Court of Arizona,
which affirmed the judgment of the lower court. 85 Pac. Rep.
245. From that judgment this appeal was taken.

The facts were sufficiently stated by counsel for appellee as
follows:

“On August 25 1903, while appellants, R. Allyn Lewis and
Laetitia M. Lewis, his wife, were in Germany, Lewis signed and
delivered to his wife a deed conveying to her certain property
situate in Pheenix, Maricopa County, Arizona, the considera~
tion being love and affection. The execution of the deed was
not acknowledged by Lewis before any officer authorized FO
take acknowledgments until January 9, 1904, when he did
acknowledge the same before a notary in the State of New
York. On December 19, 1903, in the State of New York,
Lewis signed and delivered to his wife a second deed, convey”
ing to her the same property, but with a more accurate deSC.I‘lP‘
tion; the consideration therefor being also love and affection.
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This second deed was likewise not acknowledged by Lewis
before any officer authorized to take acknowledgments, until
January 9, 1904.

“After Lewis had signed the first deed, but before he had
acknowledged it, and before he had either signed or acknowl-
edged the second deed, to wit, between November 5, 1903,
and December 15, 1903, he became indebted in a large sum
to the International Bank in Nogales, a bank doing business
in Nogales, Arizona, which indebtedness was thereafter re-
duced to judgment in an action before the District Court in
Arizona, brought by Fred Herrera, receiver for the bank.
Execution was issued under this judgment; it was returned
unsatisfied.” The judgment remained unpaid.

“At the time Lewis signed the first deed to his wife, he was

solvent and was not indebted to the said bank in any sum
Wwhatsoever; but at the time he signed the second deed, and on
January 9, 1904, when for the first time, he acknowledged
before the notary the execution of both the first and second
deeds, he was indebted to said bank, and he was not possessed
O_f property within the Territory of Arizona, subject to execu-
tlon, sufficient to pay his existing debts.”
_ It was admitted that there was no fraud in fact, and no
tent in the mind of Lewis to defraud his creditors in the
transfers made. Paragraph 2698 of the Revised Statutes of
Arizona, 1901, is as follows:

“Every gift, conveyance, assignment, transfer or charge
made by a debtor which is not upon consideration deemed
valuable in law shall be void as to prior creditors, unless it
appear tl}at such debtor was then possessed of property within
itins g?;lt.ory ) Subject‘to execution, sufficient to pay his exist-
chg ebts; but such gift, conveyance, assignment, transfer or

arge shall not on that account merely be decreed to be void
8 to subsequent creditors or purchasers.”

Paragraph 725 of the Revised Statutes of Arizona, 1901,
reads thyg:

725. Every deed or conveyance of real estate must be
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signed by the grantor and must be duly acknowledged before
some officer authorized to take acknowledgments, and properly
certified to by him for registration.”

As to the second deed, it was both signed and acknowledged
after Lewis became indebted to the bank; as it was a gift, and
as it did not appear that at the date of signing he was possessed
of property in Arizona subject to execution sufficient to pay
his debts, it followed that under paragraph 2698 of the Re-
vised Statutes of Arizona the deed was void as to his prior
creditor, the bank, and Herrera, the receiver.

The first deed, however, was signed by Lewis before he be-
came so indebted. But if, as is contended, that deed did not
become effective as a conveyance until it was acknowledged,
namely, on January 9, 1904, on which day Lewis was already
indebted to the bank, the deed was void as to it, a prior creditor.
And that makes the only question in this case to be whether
or not under the statutes of Arizona a deed signed, but not
acknowledged, was valid as a conveyance of real property as
to third parties. )

The courts below held that a deed or conveyance of real
property to be valid under the law of Arizona must be signed
and acknowledged by the grantor, and that until acknowledged
a deed or conveyance was ineffectual to convey title. ;

The construction of the statute by the local courts 1
great, if not of controlling, weight. Sweeney v. Lommeé, 23
Wall. 208; Northern Pacific Railroad Company v. Hambly, 154
U. S. 349.

This principle was applied in Copper

s of

Queen Consolidaied

Mining Company v. Territorial Board of Equalization of }thz
Territory of Arizona, 206 U. 8. 474, in which it was argued tha

a statute of Arizona in reference to the territorial board f)f
equalization of that Territory had been taken almost verbafim
from one of Colorado, and as that had been construed by the
Supreme Court of that State contrary to the view t.akenl}g
the Supreme Court of Arizona in the present case it should

followed, and we declined to do so, although various other
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considerations were stated to sustain the ruling. In this case
the same point is urged as respects paragraph 725, as having
been transferred from the statutes of Texas in that regard, and
having been construed differently from the judgment of the
Supreme Court of Arizona here. But paragraph 220 of the
Revised Statutes of Arizona of 1887, which was in the exact
language of the Texas statute, and as follows: “220. Every
deed or conveyance of real estate must be signed or acknowl-
edged by the grantor in the presence of at least two credible
subscribing witnesses thereto; or must be duly acknowledged
before some officer authorized to take acknowledgments, and
properly certified to by him for registration,” was changed in
the Arizona Revised Statutes of 1901, paragraph 725, so as to
read: “725. Every deed or conveyance of real estate must be
signed by the grantor and must be duly acknowledged before
some officer authorized to take acknowledgments, and properly
certified to by him for registration.” Thus the legislative
assembly of Arizona of 1901, so far from adopting the con-
struction of the Texas statute, changed the language entirely
and made it imperative that the deed should be signed and
acknowledged before a proper officer. It made the acknowl-
edgment by the grantor before a proper officer a prerequisite
t the validity of the deed as much as the signing.

. Paragraph 732 of the Revised Statutes of Arizona of 1901
18 as follows:

“When an instrument in writing, which was intended as a
C.OHVPy-ance of real estate, or some interest therein, shall fail,
e{ther I whole or in part, to take effect as a conveyance by
{zssuelj of thf? provisions of this title, the same shall, neverthe-
b ” ¢ valid and effectual as a contract upon which a con-

% ance? In:ay be enforced, as far as the rules of law will permit.”
ECkrlll;w‘idls dunnecessary to' considfer hgre W.hether the un-
IJTO\’isioﬁsg(; }(‘16‘36(1 Qf Lewis to his wife might under the
e nott s sec?lon. be c'lalmed to be good as a contract,
e p;oper;) a question in this case. These deeds were finally

¥ acknowledged, but the bank was then a prior
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creditor, and as to a prior creditor the deeds, being gifts, were

void, it not being made to appear that Lewis was then possessed

of property in Arizona sufficient to pay his existing debts.
Judgment affirmed.

CLEVELAND TERMINAL AND VALLEY RAILROAD
COMPANY ». CLEVELAND STEAMSHIP COMPANY.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR
THE NORTHERN DISTRICT OF OHIO.

No. 84. Argued December 17, 18, 1907.—Decided February 24, 1908.

The admiralty does not have jurisdiction of a claim for damages causet.i by
a vessel to a bridge or dock which, although in navigable waters, is so0
connected with the shore that it immediately concerns commerce upon
land. The Plymouth, 3 Wall. 20, followed, and The Blackheath, 195 U. .

361, distinguished.

Tais is an appeal from a final decree of the United States

District Court for the Northern District of Ohio, Hastern
Division, in admiralty, dismissing appellants’ libel on the
appellee’s exception thereto, on the ground that the court had
not jurisdiction of the subject matter. It comes here directly
on a certificate as to the jurisdiction under §5 of the act of
1891.
The libel was in rem against the steam propeller Willia{n E.
Reis, owned by appellee, and was based on injuries i{lﬂlcwd
to the center pier of the swinging or draw bridge spanning the
Cuyahoga River, a navigable stream at Cleveland, thoi tg
the protecting piling work surrounding such center pier, &
one of the shore abutments of such bridge; and to a d?ck &
wharf next below such bridge, all caused as described It the
libel in substance, as follows:

-om_ her
The steamer Reis, during a heavy flood, broke from €
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winter moorings and, drifting down the river, struck the
merchant propeller Moore at her moorings, forcing her against
the steamer Eads, putting her adrift, the three being carried
down with the current. The Cleveland Terminal and Valley
Railroad Company owned and operated a bridge across the
Cuyahoga River below the mooring point of the above-named
vessels, the bridge being equipped with a swinging span, sup-
ported by a center abutment or pier in the navigable channel.
Surrounding the center abutment was piling intended to pro-
tect vessels from damage. The railroad company and the
Detroit and Cleveland Navigation Company jointly owned a
dock below, constructed on piles driven in the bed of the
stream and on the shore. It was floored over, but open under-
neath. As the vessels drifted down the Moore struck and
damaged this dock, for which claim is made. The Eads stern
brought up against a pier below the bridge. The Moore brought
up against the dock abreast the Eads, and the Reis, drifting
Stgrn first, entered between the Eads and the Moore, and it is
salud in so doing forced the Eads into collision with the center
pler of the railroad company’s bridge, thereby damaging the
pro.tection piling about the same, for which damages were
climed. Tt was also averred that as the three vessels were
Wedged together at the bridge the stream was partially dammed,
causing the water to rise, increasing the velocity of the current
underneath the keels of the Eads and the Reis, so that the
current undermined the center pier and shore abutment and
carned. away some of the protection piling, and for restoring
that piling and the support under the center pier and the pier
damages were claimed. And it was further claimed that by
reason of the disaster the railroad company was deprived of
Fhe use of its bridge for a period of ten days, and necessarily
Incurred expense to g large amount.
cla?r};zdusuﬁ process issued, the vesse'l was arrested, and lat_er
exceptioant bond.ed by appellee, w%nch subsgqu.ently filed its
T tfl o the 1%bel. On the hearing the District Court sus-
€ exception and dismissed the libel “on the ground
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that, although the property injured by said disaster, said
dock, said center pier and said protection piling work stood
in the navigable water of said river, yet it does not appear
from the allegations of the libel that any part of said property
so injured was either an instrument of or an aid to navigation,
for which reason there is no authority for sustaining the juris-
diction of a court of admiralty over the wrong complained of
and the cause of action set forth in the libel.”

Mr. Roger M. Lee, with whom Mr. Virgil Kline was on the
brief, for appellants:

Under the holdings already made by this court, our case falls
within admiralty jurisdiction in tort, because both the wrong
and the injuries complained of were wholly consummated in
navigable water. The Blackheath, 195 U. S. 361. This case
seems quite sufficient authority for sustaining the jurisdiction
in the case at bar. Neither the fact that the beacon in the
Blackheath case was owned by the Government nor that it vas
an aid to navigation can be considered such a test of jurisdic-
tion. The Plymouth, 3 Wall. 20; Johnson v. Chicago & Pac.
Elevator Co., 119 U. 8. 388; Homer Ramsdell Co. v. Comp. Gen.
Trans., 182 U. S. 406, and other cases can be distinguished.

The constitutional grant of admiralty jurisdiction should
be construed to cover the case made in this libel. In fact,
every case of physical injury to person or property, caused
by the negligent act of a ship, while such ship is in navigable
water, should be held to fall within the jurisdiction of admi}‘alt}’,
regardless of the locality of the person or property so injured.

This should be held to be the rule in view of all the con-
siderations, which have heretofore aided this court in its co
structions of the Federal grant of admiralty jurisdietion; I
view of the jurisdiction exercised anciently in England, 23
well as in this country during the Colonial period, and until
the adoption of our Constitution, over the banks, shores and
bottom soil of inland rivers and creeks and property located
thereon; and in view also of the evident intent of the framer®
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of the Constitution, the words of the grant, the purposes of a
separate system of maritime law and admiralty courts, and
the objects on account of which admiralty jurisdiction was
conferred upon the Federal courts, as well as the principles
underlying the creation of the maritime lien, and the demands
of reason and convenience.

Mr. Harvey D. Goulder and Mr. Frank S. Masten, with
whom Mr. S. H. Holding was on the brief, for appellee.

Mg. Cuier Justice Fuiper, after making the foregoing
statement, delivered the opinion of the court.

The certificate below included the libel in full and certified
four questions; but we are not called upon to answer them
seriatym, and must determine the case on our conclusion as to
whether the record discloses a maritime tort justifying the
exercise of admiralty jurisdietion.

In The Plymouth, 3 Wall. 20, Mr. Justice Nelson, delivering
the opinion of the court, said that the true meaning of the rule
of locality in cases of maritime torts was that the wrong must
have been committed wholly on navigable waters, or, at least,
the substance and consummation of the same must have taken
place upon those waters to be within the admiralty jurisdiction.
A substantial cause of action arising out of the wrong must be
complete within the locality on which the jurisdiction de-
vended. Ezx parte Pheniz Insurance Company, 118 U. S. 610.

In Johnson v. Chicago & Pacific Elevated Company, 119 U. S.
385, the jib-boom of a vessel towed by a steam tug in the
Chlcago.River, at Chicago, struck a building on land through
;}gdnafhgence of the tug ‘and caused damage to it, and it was
e at_ the cause of action was not a maritime tort of which
dietiorlmlrzlty court of_the United States would have juris-
o S nd Mr.. Justice Blatchford said (p. 397): “Under
5 ecisions of‘ this court in The Plymouth, 3 Wall. 20, and in

* parte Pheniz Insurance Company, 118 U. S. 610, at the
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present term, it must be held that the cause of action in this
case was not a maritime tort of which a District Court of the
United States, as a court of admiralty, would have jurisdic-
tion; and that the remedy belonged wholly to a court of com-
mon law; the substance and consummation of the wrong
having taken place on land, and not on navigable water, and
the cause of action not having been complete on such waters.”

It is unnecessary to cite the numerous cases to the same
effect to be found in the books. The rule stated has been
accepted generally by bench and bar, and has never been
overruled, though counsel express the hope that it may be
because of our decision in The Blackheath, 195 U. S. 361. In
that case Mr. Justice Brown, in concurring, announced the
view that the effect of the decision was to overrule what had
previously been laid down in the cases we have cited. But the
court held that the opinion was not opposed to the prior
adjudications, and, without entering into the elements of
distinction between that case and The Plymouth, said (p. 367):
“It is enough to say that we now are dealing with an injury
to a Government aid to navigation from ancient times subject
to the admiralty, a beacon emerging from the water, injured
by the motion of the vessel, by a continuous act beginning and
consummated upon navigable water, and giving character to
the effects upon a point which is only technically land, through
a connection at the bottom of the sea.”

The case was a libel in rem against a British vessel for the
destruction of a beacon, number 7, Mobile ship channel lights,
caused by the alleged negligent running into the beacon by
the vessel. The beacon stood fifteen or twenty feet from the
channel of Mobile River, or bay, in water twelve or fifteen feet
deep, and was built on piles driven firmly into the bottom.
The damage was to property located in navigable waters,
solely an aid to navigation and maritime in nature, and hav-
ing no other purpose or function.

In the present case damage to shore dock, and
protection piling and pier, by a vessel being force

to bridge,
d against
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each of them by the vessel proceeded against, as well as dam-
age to shore dock, abutment, protection piling, pier and dock
foundation by a wash said to be due to the increased current
arising from partial damming of the stream by the three ves-
sels, brought into such position by the alleged fault of the
vessel proceeded against, was sought to be recovered. But
the bridges, shore docks, protection piling, piers, ete., per-
tained to the land. They were structures connected with the
shore and immediately concerned commerce upon land. None
of these structures were aids to navigation in the maritime
sense, but extensions of the shore and aids to commerce on
land as such.

The proposition contended for is that the jurisdiction of
the admiralty court should be extended to “any claim for
damages by any ship,” according to the English statute; but
we are not inclined to disturb the rule that has been settled
for so many years because of some supposed convenience.

Unless we do that, this decree must be affirmed and

1t 7s so ordered.

THE TROY.!

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR
THE WESTERN DISTRICT OF WISCONSIN.

No. 232. Submitted December 20, 1907.—Decided February 24, 1908.
Cleveland Termiml Co. v. Steamship Co., ante, p. 316, followed to effect that
the admiralty does not have jurisdiction of a claim for damages to a

b;idge which, although in navigable waters, is so connected with the land
that it Immediately concerns commerce on land.

THE facts are stated in the opinion.

b0 H
arp Do(:l,{et title, No. 232, Duluth & Superior Bridge Company v. Steamer
210y,” her Boilers, Engines, ete.

VOL. ccviin—21
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Mr. Charles E. Kremer and Mr. John A. Murphy for appel-
lant.

Mr. Harvey D. Goulder, Mr. Frank S. Masten, Mr. H. A.
Kelley, Mr. H. R. Spencer and Mr. S. H. Holding for appellee.

Mgr. Cuier JusticE Fuirer delivered the opinion of the
court.

The Duluth and Superior Bridge Company owned and
operated a bridge between the cities of Duluth, Minnesota,
and Superior, Wisconsin, over the St. Louis River, a navigable
stream. The bridge was equipped with a swinging span, sup-
ported on a turntable resting on a base of stone and piles driven
into the bottom of the river, leaving a space for the passage of
vessels on either side of the supporting structure. When closed
its ends rested upon permanent abutments, forming a passage-
way over the stream for street cars and foot passengers, and
when opened allowing the passage of the largest lake steamers.

On August 11, 1906, the merchant steamer Troy, inbound,
struck the center pier protection and glanced into the draw of
the bridge, inflicting heavy damage. The bridge company
filed a libel against the Troy in the District Court for the West-
ern District of Wisconsin in admiralty, claiming large damages.
The Western Transit Company, owner of the Troy, filed ex-
ceptions to the libel, as follows:

“Ist. That it appears from the averments of the libel that
the bridge alleged to have been injured was a structure of
land, for purposes of land travel and convenience exclu-swely,
not erected, maintained or operated in any sense or in any
degree in aid of navigation, but, on the contrary, an obstruction
and impediment to the navigation of a public navigable vw?ter
channel and highway, a part of the public waters of the.. United
States, then and there navigable to ships engaged in comr
merce and navigation.

“2d. That whatever of damage came to the bridge oceurred
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on land, and no part of the same occurred or was suffered on
water in place or manner within the jurisdiction of an ad-
miralty court of the United States.

“3d. That the claim of damage propounded in the libel fails
to show a case within the admiralty jurisdiction of this honor-
able court, according to the grant of such jurisdiction in the
Constitution of the United States and the course and practice
in admiralty courts of the United States.”

The court sustained the execeptions and dismissed the libel
with costs, whereupon the case was brought by appeal to this
court, the question of jurisdiction being certified.

The Cleveland Terminal & Valley Railroad Company v.
The Cleveland Steamship Company, ante, p. 316, just decided,
involved substantially the same questions of jurisdiction that
are involved in this case. There the steamer Reis collided
with the center protection of a bridge located in the navigable
channel of the Cuyahoga River and injured it, and at the same
time the abutment or shore end of the bridge, and the wharf
or dock in the vicinity. In that case the bridge itself was not
injured, while in this case the center protection and bridge
were both injured. The views we have expressed in that case
must govern the disposition of this case, and the

Decree s affirmed.
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ARMSTRONG, AS LIQUIDATOR OF BOYSEN & COM-
PANY, ». FERNANDEZ.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR
PORTO RICO.

No. 114, Submitted January 17, 1908.—Decided February 24, 1908.

The power of the bankruptcy court over amendments is undoubted and rests
in the discretion of the court. In this case that discretion was not abused
in allowing amendments adding the name of the place to the jurat of the
justice of the peace taking the verification, and an averment that the
person proceeded against in bankruptey did not come within the excepted
classes of persons who may not be declared bankrupts.

Where the record of a proceeding to have a person declared a bankrupt
shows that detailed findings of the commission of acts of bankruptcy
could have been supported by the evidence, the presumption is that
such findings would have been made had appellant so requested; and, in
the absence of such a request, the general finding that the party could be
declared, and was adjudged, a bankrupt is sufficiently broad to cover any
question involved upon the evidence as to the bankrupt’s occupation and
the commission of acts of bankruptcy.

APPELLEES, residing in Juana Diaz, Porto Rico, filed on the
twenty-ninth day of March, A. p. 1906, their petition in dupli-
cate, praying that Pascasio Alvarado, also of Juana Diaz, be
adjudged a bankrupt. They averred that Alvarado had, for
the greater portion of six months next preceding the filing of
the petition, his principal place of business at Juana Diaz, and
owed debts to the amount of a thousand dollars, and that
petitioners were his creditors and had provable claims amount-
ing in the aggregate, in excess of securities held by them, 0
the sum of five hundred dollars, the nature and amount of
each of said claims being specified. ;

The petition further stated “that said Pascasio Alvarado 18
insolvent, and that within four months next preceding the
date of this petition the said Pascasio Alvarado committed an
act of bankruptey, in that he did heretofore, to wit, on the
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twenty-eighth day of February, . p. 1906, permit and suffer
several of his creditors, to wit, Alberto Armstrong et al. to
secure and obtain an advantage through legal proceedings over
his creditors, in that he suffered and permitted the said ——
to attach all of his properties and interest, real and personal,
by virtue of a writ of fieri factas issued out of the United States
District Court for Porto Rico on January 20, a. ». 1906, on a
judgment rendered in the above said court at the January
Term, A. 0. 1906, in favor of the said Alberto Armstrong et al.
and against the said Pascasio Alvarado. And your petitioners
further represent that within four months next preceding the
date of this petition, the said Pascasio Alvarado did commit
another act of bankruptey in that he did, heretofore, to wit, on
the fourteenth day of March, 1906, in a letter addressed to
Eduardo Fernandez, one of the petitioners, admit his inability
to pay his debts and his willingness to be adjudged a bank-
rupt on that ground.”

Alvarado was served with process March 30, returnable
April 13, and on April 24 an order was made by the clerk of
the court reciting the absence of the judge from the division
of the district, and referring the petition to a referee in bank-
ruptey in the city of Ponee and Distriet of Porto Rico.

' 0‘11 the twenty-eighth of April counsel for Armstrong, as

liquidator of the firm of Boysen & Company, creditors of

Alvarado, moved the referee to dismiss the petition because

of the defectiveness of verification. The alleged defect was

because the justice of the peace who took the jurat had omitted

(th attach to his signature of “justice of the peace” the words
of Juana Diaz, Porto Rico.”

On the eighth of May the referee overruled a motion to
Zinfin'd and dismissed the petition with costs. Afterwards he
Inzti In ihe clerk’s. office an order, dated July 6, stating that a
e on e re‘hearmg had been granted, and setting aside the

er of dismissal, at the same time directing that the amend-
ment might be made.

Thereafter, July 16, 1906, motion was made by counsel for
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Armstrong and others in the District Court, before the judge
thereof, to set aside the order of the referee dated July 6,
whereupon the court set aside the clerk’s order of reference
and ordered the case back for further proceedings. And then
the court denied the motion of counsel for Armstrong et al.,
and gave the petitioning creditors until the eighteenth to
amend their petition in the matter of the verification. On
the seventeenth of July the amendment was made by insert-
ing after the words ““justice of the peace,” at the close of the
verification, the words “of Juana Diaz, Puerto Rico;” and
the justice of the peace so certifying.

July 18, Armstrong’s attorneys again moved to dismiss on
the ground that the petition did not make the averment that
the alleged bankrupt did not come within the excepted classes
of persons who might not be declared bankrupt. This motion
was denied by the court, and the petitioning creditors were
allowed to amend in the particular named.

The amendment was made so as to aver that Pascasio
Alvarado “is not a wage earner nor a person engaged chiefly
in farming or the tillage of the soil, and who is chiefly engaged
in commercial business.”

July 19, Armstrong and others by answer denied “ the allega-
tions of the involuntary petition that the alleged bankrupt
does not come within the excepted classes of the bankrupt?}’
act and that he has committed the acts of bankruptcy therein
alleged.” ,

On the same day the court heard the testimony of the pefl-
tioning creditors, Fernandez et al., “upon the issue raiseql by
said answer.” At its conclusion counsel for opposing creditors
moved that the petition be dismissed, which motion was denl.ed'
Then the court heard “the testimony offered by the opposing
creditors, and at the conclusion of all the testimony overrules
said answer and denial, and directs that a proper order of
adjudication and reference be prepared, to which counsel for
Armstrong et al. except.”

The order of adjudication was thereupon entered.
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An appeal to this court was prayed and allowed, and errors
assigned to the effect that the referee in bankruptey erred in
granting a rehearing by his order of July 6; that error was
committed in refusing to annul that order of the referee; that
the court also erred in overruling the motion of July 18, to
dismiss the petition; and that the court erred in adjudicating
Alvarado a bankrupt.

The distriet judge filed findings of fact and conclusions of
law under General Order XXXVT as follows:

“On July 16, 1906 when the present incumbent of this
bench held his first term of court at Ponce in this district, the
above-entitled matter came on for hearing, and it developed
that the petition for involuntary bankruptecy had theretofore
been duly filed and sent out to the referee, who, it appears,
had first dismissed the petition for informality as to the verifi-
cation thereof, but thereafter rescinded his order in that regard
and permitted the petition to stand. On this state of affairs,
Armstrong & Company, in open court, moved that the petition
be dismissed for improper verification, in accordance with the
first action of the referee. Other creditors resisted this motion.
The court thereupon entered an order recalling the matter
from the hands of the referee, and in open court permitted
the verification nunc pro tunc to be corrected and the petition
to be considered as filed, as thus amended. Then the question
as'to whether or not the defendant was a person ‘engaged
chiefly in agriculture or the tillage of the soil’ was raised by
Armstrong & Co., and on the decision of which would depend
th? right of the court to declare him a bankrupt at all. On
this question the court gave the parties opportunity to pro-
cure evidence, and set the case down for a succeeding day
for that purpose, and did, at the time fixed, hear evidence
Pro and con on the subject. From the evidence thus adduced
th‘_% following facts appear:

“That Pascasio Alvarado is now a feeble old man living
4 Juana Diaz near said Ponce with his sons, one of whom
conduets hig business, which it appears is being wound up;
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that for more than twenty-five years last past he has been
engaged in conducting a large mercantile business at said
place, and that he kept a stock of goods ranging from twenty-
five thousand dollars upwards, continuously, and was well
known to the wholesale merchants of Europe, and perhaps of
the United States; that during the last two years he has been,
or at least his sons for him have been, engaged in selling out
the remainder of his stock of goods and in endeavoring to col-
lect the debts belonging to the estate, in cash and in coffee
and other products; that at the time the business was put info
liquidation and his son took charge of it, and since, the estate
was in possession, or quasi possession, of several pieces of land
under mortgage, which it collected payments from in the way
of portions of the coffee and other crops raised, and perhaps
the estate was the absolute owner of some small portion of
land itself, on which some coffee is raised. Most of the evi-
dence thus taken is transmitted herewith, duly certified. The
court, of course, had the benefit of the full record of the case
and of the arguments of counsel and statements made in open
court at the time.

“The court held on this evidence, that the defendant was
not a ‘wage earner or a person chiefly engaged in the tillage
of the soil,’ but that he was, and is, a merchant, and that al
the debts he owes, were created as a merchant, and that he
could, therefore, be declared a bankrupt, and so held. From
this action of the court, Armstrong & Co., who have some at-
tachment or other liens on some of his estate, not four months
old at the time of the filing of the petition, have appealed.”

Mr. N. B. K. Pettingill and Mr. Harry P. Leake for appellant:

Neither the referee nor the court had any jurisdiction
reinstate the cause after the order of dismissal made by the
referee on May 8, 1906, which was as authoritative and .ﬁnal
as though made by the judge himself. Neustadier v. Chicog0
dec. Co.. 96 Fed. Rep. 830; In re T. L. Kelly Dry Goods C0s
102 Fed. Rep. 747; In re Rosenburg, 116 Fed. Rep. 402.
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The court below should have granted the motion of appel-
lant, made July 18, 1906, to dismiss the amended petition of
appellees.

As evidence was taken on the first ground set out in the
motion and the court found as a fact that the petition had been
filed in duplicate and ordered its records amended accordingly,
this eourt will not review that ground. The second ground of
the motion, however, was well taken. While at the beginning
one or two decisions leaned toward the position that the ex-
ception of the statute regarding the occupation of the alleged
bankrupt need not be negatived in the petition, the great
weight of later authorities is with our contention. In re Mero,
128 Fed. Rep. 630; In re Callison, 130 Fed. Rep. 987; In re
Brett, 130 Fed. Rep. 981; In re White, 135 Fed. Rep. 199;
Rise v. Bordner, 140 Fed. Rep. 566; In re Taylor, 42 C. C. A. 1.

The court below erred in its determination of the issue raised
by the answer of appellant to the creditors’ petition. Three
Issues were made in appellant’s answer:

Whether the bankrupt was within the exceptions of the
f}tatute, that is, was a wage-earner or a person engaged chiefly
in farming or the tillage of the soil; whether he had committed
an act of bankruptey by permitting appellant to obtain an
execution against him; and whether he had committed an act
Of bankruptey by admitting his inability to pay his debts and
his willingness to be adjudged a bankrupt.

Upon this issue it devolved upon the petitioning creditors
t_0 prove the negative of the first proposition—and the affirma-
tive of either the second or the third.

The burden of proof is on the petitioning creditors to prove
the allegations of their petition. In re Pilger, 118 Fed. Rep.
206; In re McLaren, 125 Fed. Rep. 835; In re Doddy, Jourdan
;%4000-; 127 Fed. Rep. 771; Jones v. Burnham et al., 71 C. C. A.

The allegations touching the second proposition were alto-
gether insufficient to constitute an act of bankruptey, even if
Proved, because not only must it be alleged that execution has
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been issued against the bankrupt’s property, but that it is
within five days of sale thereunder, and the bankrupt has not
yet vacated or discharged it. Seaboard Co. v. W. R. Trigg Co.,
124 Fed. Rep. 75; In re Vastbinder, 126 Fed. Rep. 417.

There is neither finding nor evidence that the alleged bank-
rupt had committed either act of bankruptey alleged or any
act of bankruptecy whatever. In the absence of such proof,
which it was the duty of petitioning creditors to furnish, there
could have been but one proper finding, that Alvarado was not
a bankrupt.

No counsel appeared for the appellees.

Mgr. Cuier Justick FULLER, after making the foregoing
statement, delivered the opinion of the court.

This is an appeal from a court of bankruptey, “not within

any organized circuit of the United States,” from a judgment
adjudging Pascasio Alvarado, a bankrupt under §24a and
§ 25a of the bankruptey act, and General Order XXXVI, 3.

The errors assigned in reference to the action of the referee
and of the court in permitting the amendment of the verifica-
tion and other amendments we regard as without merit. The
power of a court of bankruptey over amendments is undoubted
and rests in the sound discretion of the court. We think there
was no abuse of discretion here and that the court was fully
justified in its orders in reference to amendments.

Nor do we see any reason to question the conclusion of the
District Court “that the defendant was not a ‘wage earner of
a person chiefly engaged in the tillage of the soil,” but that he
was, and is, a merchant, and that all the debts he owes Wer¢
created as a merchant, and that he could therefore be declared
a bankrupt.”

The appellant Armstrong now contends, however, that the
petitioning creditors “lost sight of every controversy except
that as to the occupation of the bankrupt, and that the court
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later also made the same error, as there is neither finding nor
evidence that the alleged bankrupt had committed either act
of bankruptey alleged, or any act of bankruptcy whatever.”

The acts alleged were that Alvarado permitted Armstrong
to obtain an execution against him; and also that Alvarado
admitted in a letter addressed to Fernandez ‘his inability to
pay his debts and his willingness to be adjudged a bankrupt
on that ground.”

And the record shows that the court heard testimony on
behalf of Fernandez and others, petitioning creditors, as to
the commission of the acts of bankruptcy as well as to the
occupation of the bankrupt. The court then denied Arm-
strong and others’ motion to dismiss, and heard testimony
on their behalf, and at the conclusion of all the testimony
fiirected the order of adjudication. From that order of ad-
judieation this appeal was prayed, but it nowhere appears
that Armstrong and others objected to the want of proof of
the acts of bankruptey or asked any findings in respect thereto,
or objected to the findings that were made for deficiencies in
that regard. In other words, Armstrong and others permitted
the ﬁndings to be made as they were, and now say that other
findings should have been made in relation to proof of acts
of bankruptcy, without having objected that they were not
made, or that the findings as made were on that account fatal
to the judgment. The presumption is that if such a suggestion
h&_d l_aeen made to the court, the alleged deficiencies, if really
existing, could have been supplied and would have been sup-
Plied. But the record and the certificate of the judge leave
4 doubt that the petition as to acts of bankruptcy was sus-
tained by the facts,
ﬁn’gﬁf I?St error as'signed is that the District Court erred in
s i Eom the <.av1denf.:e. offered on July 19, 1906, “upon Fhe

e etween Sa.ld petitioning creditors and these opposing
edifors that said Pascasio Alvarado should be adjudged a
r::fupt and in so adjudging him,” and that, of course, was

d enough to cover any question involved upon the evi-
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dence; but we think that that was intended to cover the find-
ing as to Alvarado’s being a merchant and not a wage earner,
ete., and therefore susceptible of being declared a bankrupt.

The findings of fact and conclusions of law made by the
district judge for transmission to this court, under the gen-
eral order in that regard, set forth, among other things, that,
after the petition was amended, “Then the question as to
whether or not the defendant was a person ‘engaged chiefly
in agriculture or the tillage of the soil’ was raised by Arm-
strong & Co., and on the decision of which would depend the
right of the court to declare him a bankrupt at all. On this
question the court gave the parties opportunity to procure
evidence, and set the case down for a succeeding day for that
purpose, and did, at the time fixed, hear evidence pro and
con on the subject.” And from that evidence the court stated
the facts which appeared, and his finding and conclusion that
Alvarado was a merchant, ete.

It seems clear that the acts of bankruptcy had been previ-
ously determined as committed and that the case was only
contested on the other point, and hence that this contention
is an afterthought, which ought not to be entertained, let
alone that from the findings that were made it is obvious
enough that Alvarado was in liquidation and might properly
be adjudged a bankrupt.

Decree affirmed.
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UNITED STATES v. LARKIN, INTERVENOR AND
CLAIMANT.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR THE
NORTHERN DISTRICT OF OHIO.

No. 356. Argued January 7, 8, 1908.—Decided February 24, 1908.

Where the Circuit Court of Appeals has already affirmed the judgment of
the District or Circuit Court, a writ of error from this court to the District
or Circuit Court to review the judgment on the jurisdictional ground can-
not be maintained unless the proceedings in the Circuit Court of Appeals
were absolutely void.

Ordinarily a formal certificate is essential and it must be made at the same
term at which the judgment is rendered; but where the record shows
that the only matter tried and decided, and sought to be reviewed, was
one of the jurisdiction of the court, the question of jurisdiction is suffi-
ciently certified.

District Courts of the United States are the proper courts to adjudicate for-
feitures, and where the plea to the jurisdiction is simply whether the
particular court has jurisdiction, by reason of the locality in which the
goods were seized, the question involved is not the jurisdiction of the
United States court as such, and the question cannot be certified to this
court under § 5 of the Judiciary Act of 1891; but the case is appealable
to the Circuit Court of Appeals.

When the question of the jurisdiction of the District or Circuit Court as a
court of the United States is in issue, and is certified to this court under
§5 (?f the Judiciary Act of 1891, no other question can be considered and
the jurisdiction of this court is exclusive; as to the other classes of cases
enumerated in § 5 the act of 1891 does not contemplate separate appeals

or writs of error on the merits in the same case and at the same time to
two appellate courts,

Tr1s was an informtion filed on behalf of the United States,
June 8, 1905, in the Distriet Court for the Northern Distriet
of Ohio, for the forfeiture of certain jewels which, it was set
fo‘rth, had been fraudulently imported into the United States
Wlth.out the payment of duty, and that, upon May 19, 1905,
the jewels so smuggled had been seized by Charles F. Leach,
collector of the District of Ohio, within the said district.

July 5, 1905, Adrian . Larkin, being interested as a claim-
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ant, came in and, entering his appearance specially, filed his
plea therein to the jurisdiction of the court below to adjudicate
the forfeiture of said jewels. To this plea a demurrer was filed,
which, upon argument, was overruled. A reply to the plea
was then filed, and to this reply Larkin demurred, and the de-
murrer was sustained. The Government, declining to amend
its reply or plead further, the court, May 22, 1906, sustained
the plea and dismissed the information.

The district judge expressed the opinion that “considering
the circumstances under which the collector of customs ob-
tained possession of the articles of jewelry which are the sub-
ject of this action, as shown by the statement of facts, and
especially by the receipt which the collector gave for them,
it is quite apparent that no seizure of them could be made in
this distriet.”

The United States prayed an appeal to the United States
Circuit Court of Appeals for the Sixth Circuit, which was al-
lowed, and the appeal was duly prosecuted. April 5, 1907,
a judgment was entered by that court affirming the decision
of the United States District Court, and an opinion was filed,
which is reported in 153 Fed. Rep. 113. The mandate from
the Circuit Court of Appeals and the opinion of that court were
filed below May 7, 1907.

On the same day Larkin applied to the District Court f(?r
an order for the delivery of the property to him. Before this
was acted on the United States, May 21, 1907, petitioned that
court for a writ of error from the Supreme Court of the United
States, which was allowed notwithstanding the proceedings and
judgment in the Circuit Court of Appeals, and the court cer-
tified “that the judgment and decree herein was based solely
on the ground that the District Court of the United States for
the Northern District of Ohio, on the facts as they appear by
the record, had no jurisdiction in the premises.” '

It appeared from the pleadings that the articles against
which this proceeding in forfeiture was begun were illegally
imported through the port of New York, and were subse-
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quently found in the State of New York and in the possession
of Larkin as bailee. They had been pledged to one Friend, and
he, learning that a claim had been made that the articles had
been illegally and surreptitiously imported through the port of
New York, visited the Secretary of the Treasury and disclosed
his possession of the same and his rights, and agreed with the
Secretary that the same should be kept in the city of New York,
open to the inspection and examination of any official of the
department. Friend, not being himself a resident of New York,
placed them in the custody of Larkin as bailee and attorney,
with authority to conduct any transactions with the Treasury
Department growing out of the claim that they had been
fraudulently imported.

At the request of the department, Mr. Leach, collector of
customs at Cleveland, went to New York for the purpose of
examining the articles and determining by inspection whether
they had been illegally imported and whether they were sub-
ject to seizure and forfeiture. He applied to Larkin to be al-
lowed an inspection and this was permitted.

The plea then stated that Leach informed said Larkin that
certain of said jewelry had not been wrongfully imported and
that he did not care to make further examination thereof, but
t.hat certain of said pieces he was in doubt about and would
like to exhibit them to a person located in New York City, who
Was expert in such matters, for his opinion, and asked per-
Ission to take the jewelry away from Larkin’s office for that
burpose, he agreeing to return the same to Larkin at his office,
in N(?W York City, on the afternoon of that day. Thereupon
La?km, relying upon the promise and agreement of Leach,
fiellvered the property into his possession and custody, receiv-
?g from Leach a receipt therefor in writing, which read:

New York, March 14, 1905. Received of A. H. Larkin, attor-
ney f0r_ J. W. Friend, the following pieces of jewelry, for ex-
amlnatlo.n and identification:” (Then followed list of jewelry.)
The receipt was signed “Chas. F. Leach, Collector of Customs.”

The plea then averred that Leach, in violation of his agree-
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ment, carried the articles to Cleveland. That from there he
returned certain articles to Larkin as not subject to seizure,
and assumed to seize the remainder at Cleveland, and then
caused this proceeding in forfeiture to be instituted in the Dis-
trict Court for the Northern District of Ohio. After demurrer
to the plea had been overruled the district attorney replied,
but in the view taken of the case it is unnecessary to restate
the contents of that reply. The district judge said: “An ex-
amination of the reply discloses practically the same question
as that which was heretofore presented on the demurrer to the
plea.” The Circuit Court of Appeals held the reply to be
evasive and not to deny the substantial averments of the plea,
and said: “We quite agree with the court below that under
the circumstances of this case, these jewels were not subject
to seizure in Cleveland, but should have been seized in the
District of New York. The articles were found in the latter
district, and should have been seized there.”

Mr. Assistant Attorney Genmeral Sanford, with whom The
Solicitor General was on the brief, for plaintiff in error:

Upon the record in this case it is not essential to a review of
the jurisdictional question by this court that the court below
should have certified the question of jurisdiction at the term
at which the judgment was rendered.

Where the judgment and record below, upon its face, makes
it clearly apparent that the only question tried and decid_ed
below and brought to this court for review, is one of jurisdic-
tion, no certificate is necessary, and in such case the writ of
error or appeal may be prosecuted at any time within two years
from the date of final judgment. Excelsior Company V- Bridge
Company, 185 U. S. 285; Petri v. Lumber Company, 199 U. S.
487. Colvin v. Jacksonville, 158 U. S. 456, distinguished.

The jurisdiction of the court below was in issue within the
meaning of § 5 of the Judiciary Act of March 3, 1891.

The District Court sustained the demurrer to the reply ©
the plea to the jurisdiction and dismissed the suit on the spe-
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cific ground that no lawful seizure had been made in the
northern district of Ohio. In an action in rem brought to en-
force the forfeiture of merchandise seized upon the land, it is
essential that it shall have been seized within the district in
which the proceedings are brought, irrespective of the place in
which the cause of forfeiture arose, and that unless seized
within the district the court has no jurisdiction of the action.
Keene v. United States, 5 Cranch, 303; The Brig Ann, 9 Cranch,
288; The Abby, 1 Mason, 360; S. C., Fed. Cas. 14; The Lutile
Ann, 1 Paine, 40; S. C., Fed. Cas. 8,397; The Octavia, 1 Gall.
488; 8. C., Fed. Cas. 10,422; The Washington, 4 Blatchf. 101,
8. C., Fed. Cas. 17,221.

This rule is analogous to the well settled rule that in ac-
tions in personam, the question whether the court acquired
jurisdiction of the defendant by proper service of process is
one involving the jurisdiction of the court within the mean-
ing of section 5 of the Judiciary Act of 1891. Shepard v.
Adams, 168 U. 8. 618; Remington v. Railroad Company, 198
U. 8. 95; Board of Trade v. Hammond Elevator Co., 198
U.8S. 424,

The present writ of error is not affected by the former appeal
to the Circuit Court of Appeals.

' W’pere the jurisdiction of the court below was the sole ques-
tlon in issue, and this issue was decided in favor of the defend-
an.t, thus disposing of the entire case, the plaintiff’s appeal or
WIit of error must be taken under § 5 of the act of March 3,
1891, directly to this court, and if taken to the Circuit Court of
Appeals the proceedings in that court are a nullity. Unaited
States v, Jahn, 155 U. 8. 109; Excelsior Company v. Bridge
Company, 109 Fed. Rep. 497; S. C., 185 U. S. 282; Peiri v.
Lumber Company, 127 Fed. Rep. 1021; 8. C., 199 U. S. 487,

U"’iffn and Planters' Bank v. Memphis, 189 U. 8. 71; In re
Aspinwall, 90 Fed. Rep. 675.

= Mf. H. H. McKeehan for defendant in error. Mr. A. C.
Dustin was on the brief.
VOL cevir—99
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Mg. Caier JusTicE FULLER, after making the foregoing state-
ment, delivered the opinion of the court.

The question is presented at the threshold of the case as to
whether or not the proceedings in the Circuit Court of Appeals
for the Sixth Circuit and the judgment therein rendered were
absolutely void for want of jurisdiction. If they were not,
this writ of error cannot be maintained, as judgments of the
Circuit Courts of Appeals cannot be reviewed in this way.

Plaintiffs in error grounded their application as coming
within the first of the classes of cases enumerated in § 5 of the
Judiciary Act of 1891, c. 517, 26 Stat. 826, 827, in which ap-
peals or writs of error may be taken directly to this court, and
which reads: “in any case in which the jurisdiction of the court
is in issue; in such cases the question of jurisdiction alone shall
be certified to the Supreme Court from the court below for
decision.”

The word “jurisdiction,” as used in that paragraph, is, as
Judge Taft said, in United States v. Swan, 65 Fed. Rep 647,
649, applicable to “initial questions of the jurisdiction of a
United States District or Cireuit Court, whether in law or equity,
over the subject matter and parties, and not to questions
whether a court of equity or of law is the proper forum for the
working out of rights properly within the particular Federal
jurisdiction for adjudication;” and it has long been settled
that it is the jurisdiction of the United States courts as such
which is referred to. Lowisville Trust Co. v. Knott, 191 U. S
225; Blythe v. Hinckley, 173 U. S. 501; Mexican Ceniral Rail-
road Company v. Eckman, 187 U. 8. 429, 432.

Ordinarily a formal certificate is essential, and it must t?e
made at the same term as that at which the judgment IS
rendered. Maynard v. Hecht, 151 U. S. 324; Colvin V. Jackson-
ville, 158 U. S. 456. But where the record shows that the_OI{ly
matter tried and decided in the Circuit Court was one of Jur'™
diction, and the petition upon which the writ of error was

allowed asked only for a review of the judgment that the court
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had no jurisdiction of the action, the question of jurisdiction
alone is sufficiently certified. Shields v. Coleman, 157 U. S.
168; Intertor Construction & Improvement Company v. Gibney,
160 U. 8. 217; Smathers v. Smath, 204 U. S. 632; Petrt v. Creel-
man Lumber Company 199 U. S. 487; Wetmore v. Rymer, 169
U. 8. 115. The formal certificate in this case was not made
at the term at which judgment was rendered, and came too
late; but the judgment itself was rendered upon the holding
that there was no lawful seizure in the Cleveland district, and
there must be such a seizure in order to sustain the jurisdiction
of that particular District Court. Rev. Stat. § 734. Doubtless
this was no case for a certificate, and the judgment itself pro-
ceeded on the ruling as to the existence of seizure at Cleveland.
District Courts are the proper courts of the United States to
adjudicate forfeiture, and the question involved was not the
jurisdiction of the United States courts as such, but whether
this District Court had jurisdiction or the Distriet Court for
the Southern District of New York.

It was not, and could not be, contended that some District
Court of the United States was not the proper court to adjudi-
cate on the question of forfeiture, but to make a case within
the jurisdiction of a particular District Court there must be a
lawful seizure within that district. The District Court held
he.re that there was no seizure in the Cleveland district and dis-
missed the information for that reason. That question was
sgbmitted on error to the Circuit Court of Appeals for the
Sixth Circuit, and the judgment of the District Court was
aﬁirn}ed. The question, therefore, of the right of the collector
to seize these particular goods in Cleveland has been finally
d(.eterfnined, and no reason is perceived for holding that the
_Cerlllt Court of Appeals did not have jurisdiction to render its
Judgment. Whether that judgment was correct or not is there-
fore not open to consideration on this writ.

: .Where the questioy of the jurisdiction of the Circuit or Dis-
S ‘Court of the United States as a court of the United States
1810 1ssue, and is certified to this court under §5 of the act of
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1891, whereby no other question can be considered, our juris-
diction is exclusive, American Sugar Refining Company v.
New Orleans, 181 U. 8. 277, but this is not necessarily so as to
the other classes of cases enumerated in that section. And as
to these classes it has been repeatedly held that the act of 1891
did not contemplate several separate appeals or writs of error
on the merits in the same case and at the same time to two
appellate courts. McLish v. Roff, 141 U. S. 661; Robinson v.
Caldwell, 165 U. S. 359; Columbus Construction Company V.
Crane Company, 174 U. 8. 600; Cincinnate, Hamilton & Daylon
Railroad Company v. Thiebaud, 177 U. S. 615; Loeb v. Colum-
bia Township Trustees, 179 U. S. 472.

Inasmuch as in our opinion the controversy here did not
involve the jurisdiction of the District Court as a Federal court,
the case was appealable to the Circuit Court of Appeals, and
the writ of error from this court directly cannot be maintained.

Writ of error dismissed.

DICK ». UNITED STATES.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR THE
DISTRICT OF IDAHO.

No. 62. Submitted December 3, 1807.—Decided February 24, 1908.

While a State, upon its admission to the Union, is on an equal footing i
every other State and, except as restrained by the Constitution, ha‘s full
and complete jurisdiction over all persons and things within its limits,
Congress has power to regulate commerce with the Indian tribes, and such
power is superior and paramount to the authority of the State within
whose limits are Indian tribes. Ay

Where fundamental principles of the Constitution are of equal dignity,
neither must be so enforced as to nullify or substantially impair the Oﬂller-

While the prohibition of § 2139, Rev. Stat., as amended in 1892, against
introducing intoxicating liquors into Indian country does 1not f;r'nbrace
any body of territory in which the Indian title has been unconfhtlonally
extinguished, that statute must be interpreted in connection with \‘?Vh&t'
ever special agreement may have been made between the United States
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and the Indians in regard to the extinguishment of the title and the re-
tention of control over the land ceded by the United States.

It is within the power of Congress to retain control, for police purposes, for
a reasonable and limited period, over lands, the Indian title to which is ex-
tinguished, and which are allotted in severalty, notwithstanding that the
Indians may be citizens and the land may be within the limits of a State;
and twenty-five years is not an unreasonable period.

Under the agreement of May 1, 1893, ratified, 28 Stat. 286, 326, between
the United States and the Nez Perce Indians, the United States retained
control over the lands ceded for the purpose of controlling the use of liquor
therein for twenty-five years, and during that period § 2139, Rev. Stat.,
remains in force, notwithstanding such lands are within the State of Idaho.

By indictment returned in the District Court of the United
States for the District of Idaho, the plaintiff in error, Dick, was
charged with the offense of having unlawfully and feloniously
introduced intoxicating liquor, whiskey, into the Indian coun-
try, to wit, into and upon the Nez Perce Indian Reservation,
in the county of Nez Perce, State of Idaho.

The indictment was based upon § 2139 of the Revised Stat-
utes as amended and reénacted by the act of July 23, 1892,
27 Stat. 260, c. 234. That amended section reads: “No ardent
spirits, ale, beer, wine or intoxicating liquor or liquors of what-
ever kind shall be introduced, under any pretense, into the
Indian country. Every person who sells, exchanges, gives, bar-
ters or disposes of any ardent spirits, ale, beer, wine or intoxi-
cating liquors of any kind to any Indian under charge of any
.Indian superintendent or agent, or introduces or attempts to
Introduce any ardent spirits, ale, wine, beer, or intoxicating
}1Quor of any kind into the Indian country shall be punished by
Imprisonment, for not more than two years, and by fine of not
more than three hundred dollars for each offense. But it shall
be a sufficient defense to any charge of introducing or attempt-
1pg to introduce ardent spirits, ale, beer, wine or intoxicating
liquors into the Indian country that the acts charged were
done under authority in writing from the War Department, or
illgltoﬂicer duly authorized thereunto by the War Depart-

The accused demurred to the indictment upon the following
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among other grounds: That at the time charged in the indict-
ment there was no Indian country within the county of Nez
Perce or within the Distriet of Idaho, known or designated as
the Nez Perce Indian Reservation; that the jurisdiction of the
United States over all the country and territory embraced
within the former reservation known and designated as the
Nez Perce Indian Reservation was, by the act admitting Idaho
as a State into the Union, relinquished to the State of Idaho,
excepting only that jurisdiction was retained in the United
States over such Indian reservation until the Indians’ title to
the lands included within the boundary of such reservation
should be extinguished; that the Indian or tribal title to the
lands therein contained has, since the admission of the State,
been extinguished by the allotment of the lands in severalty
to the individual Indians and by the purchase of the balance
thereof by the United States, and that such allotments and
purchase have been ratified by the public laws and acts of Con-
gress; and further, that the former reservation known and
designated as the Nez Perce Indian Reservation had, prior'to
the time of the commission of the acts mentioned in the In-
dictment, been opened for occupation, settlement and disposal
under the general land laws of the United States by an act of
Congress, and that the same had been, as a matter of gene'ral
and public knowledge, prior to the time mentioned in the in-
dictment, settled and appropriated by citizens of the State;
that various townsites within the boundaries of the former
reservation had been settled by ecitizens and that title thereto
transferred from the United States to the inhabitants, and ?h&t
municipal governments, namely, villages, had been organized
and were in existence within the boundaries of the former
reservation, and that the same, nor any part thereof, is D'Ot.'
and was not, at the times mentioned in the indictment, In‘_i”m
country, or lands reserved for the use and occupation of Indians
or occupied by any Indian maintaining tribal relations of by
any Indians or persons whomsoever over which the United
States is exercising, or attempting to exercise, any of the au-
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thority or control in nature of the guardianship of the person.
Other grounds of demurrer were assigned, but they need not
be here set out.

The demurrer was overruled, and the case went to trial, the
accused pleading not guilty. At the close of the evidence he
asked the court to direct a verdict of not guilty, but that re-
quest was denied and the result of the trial was a verdict of
guilty. Motions for arrest of judgment and for a new trial
having been denied, the defendant was, on May 16, 1905, sen-
tenced to pay a fine of $100 and costs and to be imprisoned in
the penitentiary for the term of one year and ten days.

In order that the grounds of the demurrer may be clearly
apprehended it is necessary to bring into view certain legisla-
tion by Congress and an agreement or treaty made between
the United States and the Nez Perce Indians.

By the act of Congress of February 8, 1887, ¢. 119, providing
for the allotment of lands in severalty to Indians on the various
Indian reservations, and to extend the protection of the laws
of the United States and the Territories over the Indians, it
was provided : “That upon the approval of the allotments pro-
vided for in this act by the Secretary of the Interior, he shall
cause patents to issue therefor in the name of the allottees,
which patents shall be of the legal effect, and declare that the
United States does and will hold the land thus allotted, for
the period of twenty-five years, in trust for the sole use and
benefit of the Indian to whom such allotment shall have been
made, or, in case of his decease, of his heirs according to the
laws of the State or Territory where such land is located, and
that at the expiration of said period the United States will con-
Yey the same, by patent, to said Indian, or his heirs as afore-
§ald, in fee, discharged of said trust and free of all charge or
11}0}1mbrance whatsoever: Provided, that the President of the
LIl%ted States may in any case, in his discretion, extend the
period. And if any conveyance shall be made of the lands set
apart‘and allotted as herein provided, or any contract made
touching the same, before the expiration of the time above
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mentioned, such conveyance or contract shall be absolutely
null and void: Provided, that the law of descent and partition
in force in the State or Territory where such lands are situate
shall apply thereto after patents therefor have been executed
and delivered, except as herein otherwise provided; 4
24 Stat. 389, § 5.

Section 6 of that act is as follows: “That upon the comple-
tion of said allotments and the patenting of the lands to said
allottees, each and every member of the respective bands or
tribes of Indians to whom allotments have been made shall
have the benefit of and be subject to the laws, both civil and
criminal, of the State or Territory in which they may reside;
and no Territory shall pass or enforce any law denying any
such Indian within its jurisdiction the equal protection of the
law. And every Indian born within the territorial limits of
the United States to whom allotments shall have been made
under the provisions of the act, or under any law or treaty,
and every Indian born within the territorial limits of the
United States who has voluntarily taken up, within said limits,
his residence separate and apart from any tribe of Indians
therein, and has adopted the habits of civilized life, is hereby
declared to be a citizen of the United States, and is entitled to
all the rights, privileges and immunities of such citizens,
whether said Indian has been or not, by birth or otherwise,. a
member of any tribe of Indians within the territorial limits
of the United States without in any manner impairing or other-
wise affecting the right of any such Indian to tribal or other
property.”

Idaho was admitted into the Union in 1890, act of July ?:
c. 656, 26 Stat. 656, the act of admission containing no provi-
sion about Indian lands or reservations. But the constitution
of Idaho, which Congress accepted, ratified and confirmed, con-
tained this provision: “And the people of the State of Idfitho
do agree and declare that we forever disclaim all right and title
to the unappropriated public lands lying within the bounda-
ries thereof, and to all lands lying within said limits owned or
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held by any Indians or Indian tribes; and, until the title
thereto shall have been extinguished by the United States, the
same shall be subject to the disposition of the United States,
and said Indian lands shall remain under the absolute jurisdic-
tion and control of the Congress of the United States.”

In the act of August 25, 1894, c. 290, 28 Stat. 286, 326, 327,
330, making appropriations for current and contingent ex-
penses of the Indian Department and fulfilling treaty stipula-
tions with various Indian tribes, will be found the provisions
of an agreement between the Nez Perce tribe of Indians upon
the Lapwai Reservation in Idaho, from which it appears that
in making that agreement the parties proceeded under the au-
thority of the above act of 1887. By that agreement the In-
dians ceded, 