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SUPREME COURT OF THE UNITED STATES.

ALLOTMENT OF JUSTICES, DECEMBER 24, 1906.!

OrpER: There having been an Associate Justice of this
court appointed since the commencement of this term, it is
ordered that the following allotment be made of the Chief
Justice and Associate Justices of this court among the ecir-
cuits, agreeably to the act of Congress in such case made and
provided, and that such allotment be entered of record, viz:

For the First Circuit, Oliver Wendell Holmes, Associate
Justice.

For the Second Circuit, Rufus W. Peckham, Associate
Justice.

For the Third Circuit, William H. Moody, Associate Justice.

For the Fourth Circuit, Melville W. Fuller, Chief Justice.

For the Fifth Circuit, Edward D. White, Associate Justice.

For the Sixth Circuit, John M. Harlan, Associate Justice.

For the Seventh Circuit, William R. Day, Associate Justice.

For the Eighth Circuit, David J. Brewer, Associate Justice.

For the Ninth Circuit, Joseph McKenna, Associate Justice.

L For the last preceding allotment see 202 U. 8. vii.
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IN THE
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AT
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LAWSON ». UNITED STATES MINING COMPANY.

CERTIORARI TO THE CIRCUIT COURT oﬁAPPEQ@s FOR THE EIGHTH
CIB@‘&%'T wh
No. 2. Argued octoba‘h 12, 1906v—Decld@\8‘ctober 21, 1907.

One in possession of the surfade of a mrm\'w’ claim under a patent from
the United States is pr\esn‘mably m,\possesswn of all beneath the surface,
and, under § 3511, Re¥. Statrﬁi\*tah may maintain an action in equity
to quiet title to a vein beneath the surface and to enjoin the removal
of ore therefrom. Holland v. Challen, 110 U. S. 15, followed; Boston
d&c. Mining Co. v. Montana Ore Co., 188 U. S. 632, distinguished.

The ownership of the apex of a vein must be established before any extra-
lateral title to the vein can be recognized.

Discovery is the all-important fact upon which title to mines depends, and
where there is a single broad vein whose apex or outcroppings extend
into two adjoining mining claims the discoverer has an extralateral
right to the entire vein on its dip.

It is the duty of this court to accept the findings of the Circuit Court of
Appeals unless clearly and manifestly wrong.

Acceptance by the Government of location proceedings had before the
statute of 1866, and issue of a patent thereon, is evidence that such
proceedings were in accordance with the rules and customs of the local
mining district.

Priority of right to a single broad vein in the discoverer is not determined
by the dates of the entries or patents of the respective claims, and priority
of discovery may be shown by testimony other than the entries and
patents.

In the absence from the record of an adverse suit there is no presumption
that anything was considered or determined except the question «of the
right to the surface.

134 Fed. Rep. 769, affirmed.
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2 OCTOBER TERM, 1907.
Statement of the Case. 207 U. S.

THis suit was commenced in the Circuit Court of the United
States for the District of Utah by the United States Mining
Company, claiming to be the owner of certain mining property,
and praying that its title thereto be quieted and the defendant
restrained from taking any ore therefrom. Jurisdiction was
founded on diverse citizenship. In an amended complaint,
filed June 2, 1902, it was alleged that the plaintiff is the owner
and in possession of four mining claims known as the Jordan
Extension, the Northern Light, the Grizzly and the Fairview
lode mining claims, the boundaries of each being given; that
these mining claims are adjacent to each other and to certain
other mining claims, all owned and worked by the plaintiff
as one property for mining purposes; that beneath the surface
of the claims above mentioned is a vein or lode of great value;
that the defendants wrongfully claim to own said vein or lode
and the ores and minerals therein contained; that they have
by means of secret underground works obtained access thereto
and have mined, extracted and removed large quantities of
valuable ores therefrom; that they threaten to continue such
wrongful and unlawful invasion of the premises and to con-
tinue to mine, extract and remove ores and minerals; that the
defendants are in possession of a mining claim adjacent to the
four mining claims of plaintiff, known as the Kempton min-
ing claim, United States Lot 255, which was located in the
year 1871, and on information. and belief that the defendants
pretend that the mineral deposits and ores under and beneath
the surface of the four mining claims above mentioned are in
and part of a mineral vein and lode belonging to and having
its apex in said Kempton mining claim and on the dip of said
alleged vein, which pretense the plaintiff charges to be con-
trary to the truth. The plaintiff further alleges that it is the
owner and in possession of two certain mining claims, one
named the Jordan Silver Mining Company’s Mine, but usually
known as the “Old Jordan,” located December 17, 1863; the
other the Mountain Gem Lode and Mining Claim, located
August 20, 1864, the boundaries of each of which are given;
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that in these two claims there is a lode, bearing silver and other
metals, whose apex is within the surface boundaries; that the
dip of said lodes is toward the Kempton claim occupied by
the defendants, and that if there be any mineral vein or lode
in the Kempton claim it is not one that has its apex within
the limits of that claim but is a part of the lodes apexing
within the “Old Jordan” and Mountain Gem claims. The
relief prayed for was a decree quieting plaintiff’s title and
restraining the defendants from mining and removing any
ores or minerals. To this amended complaint the defendants
filed a demurrer, stating, as one of the grounds thereof, that
the plaintiff had an adequate remedy at law. This demurrer
was overruled, and thereupon the defendants filed an answer
and subsequently an amended answer, setting forth their title
to the Kempton mining claim, and also to a claim known as
the Ashland mining claim, and alleging that there are lodes
whose apices are within these claims; that on their dip they
enter beneath the surface of the plaintiff’s claims, and that it
is upon them that defendants have been mining; that the
Kempton claim was patented to their grantors and predecessors
in interest on February 23, 1875. They further deny that the
“Old Jordan” claim was located on December 17, 1863, or
patented July 14, 1877; deny that the Mountain Gem claim
was located on August 20, 1864, or that a patent had been
issued on said alleged location. They further aver that if there
be any lode or vein in either the “Old Jordan” or the Moun-
tain Gem claims, that such lode or vein is entirely distinct
from those which have their apices in the Kempton and Ash-
land claims. On the hearing the court denied the application
of the defendants to set the case for trial as a law case before
a jury. At the same time it entered a decree dismissing
the plaintiff’s bill. From this decree the plaintiff appealed
to the Cireuit Court of Appeals (67 C.C. A. 587; 134 Fed.
Rep. 769), which reversed the decree of dismissal, and re-
manded the case with instructions to enter a decree for the
plaintiff in conformity with the prayer of the bill. Thereupon,
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Argument for Petitioners. 207 U. S.

on application of the defendants, the case was brought to
this court on certiorari.

Mr. Charles J. Hughes, Jr., with whom Mr. Ogden Hiles
and Mr. Charles C. Dey were on the brief, for petitioners:

This action should be dismissed for want of equity. The
bill, which alleges that respondent has the legal title and is
in possession of the ore, was drafted so as to obviate a demurrer
for want of equity, and to render it immune to the objection
that it is an ejectment bill, and thus evade a jury trial.

Failure to allege that the title of complainant has been es-
tablished by at least one trial and verdiet at law, is a prime
test and proof that it is an ejectment bill. In order for a
party in possession to maintain a bill of peace for the pur-
pose of quieting his title to land against a single adverse claim-
ant ineffectually seeking to establish a legal title, by repeated
actions of ejectment, it is necessary for the bill to aver that
complainant’s title has been established at law; and where it
appears from the bill that an action at law involving the
same questions has been commenced but has not been tried,
it is a fatal defect. Boston &c. Mining Co. v. Montana Ore
Co., 188 U. S. 632, 641; 1 Daniell’s Chan. Pl. Perkins, 3d Am.
Ed., 573; Pomeroy, Eq., §§ 177, 248, 253; Adams, Iq., 331;
Bainbridge on Mines, 505.

In mining cases where irreparable mischief is being done or
threatened, going to the destruction of the substance of the
estate, such as the extracting of ores from a mine, and the
legal title is in dispute, the modern practice is to require an
action at law to be brought to try the legal title, and then to
allow an ancillary action on the equity side of the court, in
aid of the action at law, and for an injunction to preserve the
property, pending the legal proceedings for the determination
of the title. Earhart v. Boaro, 113 U. S. 537, 538; Stevens V.
Williams, 5 Morrison’s Min. Rep. 449-453; Morrison’s Min.
Rights, 12th ed., 334, 335.

In this case there is no ground of equitable jurisdiction.
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All the matters set up affecting the title are of legal cognizance
in which the parties have a constitutional right to a trial by
jury. Hipp v. Babin, 19 How. 271; Lewis v. Cocks, 23 Wall.
466.

Section 3511, Rev. Stat. of Utah of 1898, is not applicable
in suits to quiet title in the Federal courts of that State; nor
by that statute can the legal title to land be settled in a suit
to quiet title without the intervention of a jury. Park v.
Wailliamson, 21 Utah, 279, 285, held that where there are both
equitable issues, and issues of fact in the case, the court should
first determine the equitable issue, and then submit the issues
of fact to a jury upon proper instruction, and a failure to do
so constitutes reversible error.

All other questions apart, the court below ought to have
dismissed this bill sua sponte, according to the rule established
by this court in numerous decisions. Hipp v. Babin, 19 How.
271, 278; Parker v. Winnipieseogee, 2 Black, 545, 550; Lewis
v. Cocks, 23 Wall. 466, 470; Killian v. Ebbinghaus, 110 U. S.
968, 573; Grand Chute v. Winegar, 15 Wall. 375; Allen v.
Pullman Car Co:, 139 U. S. 658, 662.

Not only do the pleadings show that this is a dispute con-
cerning the legal title only, but the evidence adduced by the
respondent in its case in chief proves, without more, that the
petitioners were in the actual possession and immediate oceu-
pation of the segment of the lode in controversy.

The evidence on the part of respondent, in its case in chief,
proves that the “ Kempton people” when this suit was brought,
were working in mines or workings “owned by them” and
which extended from the surface to the lowest level. The
testimony shows that the Kempton workings at the surface
are inside the Kempton exterior surface boundaries, and on
the apex of the lode. Such a possession is an actual and not
& constructive possession of the lode throughout its entire
depth, on its dip, beyond the northerly side line of the Kemp-
ton claim, under adjacent surface ground.

This evidence, in itself, is sufficient to warrant the court in
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dismissing the bill. It proves that when the respondent filed
this bill it was not actually in possession of the disputed
premises, and that its allegation of possession in itself was not
true.

Whoever is in possession of the apex of a lode, or of any
part of it, is in the actual possession of every extralateral part
of the lode, which possession of the apex legally secures.
Montana Min. Co. v. St. Louwis M. & M. Co., 102 Fed. Rep.

4300

Mr. Walliam H. Dickson, with whom Mr. George Sutherland,
Mr. A. C. Ellis, Mr. A. C. Ellis, Jr., Mr. E. M. Allison and
Mr. Waldemar Van Cott were on the brief, for respondent:

Where the owner of land is in the possession thereof, and
one out of possession asserts an adverse claim or interest
therein, the owner, under the laws of the State of Utah, is not
required to wait until his title has been settled by an action
at law. Sec. 3511, Rev. Stat. of Utah of 1898.

The Federal courts will give effect to the enlarged equitable
relief provided for by this act in all cases where the land is
vacant, where neither the owner nor the person asserting the
adverse claim is in possession, and in all cases where the owner
is in the possession of the lands. Central Pacific R. R. Co. v.
Dyer et al., 1 Sawyer Reps. 641; Holland v. Challen, 110 U. S.
16; Reynolds v. Crawfordsville First National Bank, 112 U. S.
405.

While under such statutory provisions a bill to quiet title
could not be maintained in the Federal courts where the
plaintiff was out of possession and the defendant in possession,

Whitehead v. Shattuck, 138 U. S. 146, it in no way calls in
question the correctness of the decisions above cited. See
also Prentice v. Duluth Storage Co., 58 Fed. Rep. 437; Stark
v. Starr, 6 Wall. 402; Gillis v. Downey, 85 Fed. Rep. 483;
Dahl v. Raunheim, 132 U. S. 260.

The owner of a legal title, being in possession of a part of a
tract of land, is, in contemplation of law, in possession of every-
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thing within its exterior boundaries, except as to such part
only as he may have been actually ousted from; that the legal
title and possession of a part draws to it the possession of the
whole, except to the extent that there may have been an
actual adverse possession by some other party; that the pos-
session of an intruder, or one without title, or of one even who
enters under color of title, is not extended beyond his actual
enclosure, or that of which he has taken actual physical pos-
session as against the true owner who is in possession of a part.
The possession of a mere trespasser, or even of one entering
under color of title, on a lode or vein, who has engaged in the
extraction of ore therefrom, cannot be extended beyond the
point of his pick, the face of his drift, or other actual opening
made by him, as against the true owner who is also in posses-
sion. Labory v. Orphan Asylum, 97 California, 270; Clark v.
Courtney, 5 Pet. 319; Hunnicut v. Peyton, 102 U. S. 333,
369.

The rule, or doctrine, announced in the foregoing cases
applies also to a case in which is involved the question of
ownership or possession of a mining claim and the ores be-
neath the same, and the respondent having title to the Jordan
Extension, Northern Light, Grizzly and Fairview, and being
also in possession of the surface and portions of the under-
ground works and ore bodies in said claims, is deemed to be
in possession of every part and parcel of each of the claims,
including all the ore bodies therein, except so far only as the
evidence might show it had been actually ousted by petitioners.

Here there is nothing to show an ouster of the respondent
by petitioners, from any part or portion of either of said
claims, or of any ore body lying beneath them, or either of
them.

Respondent’s possession is such as enables it to maintain
an action of trespass against petitioners, and is the requisite
Possession to maintain this suit in equity to quiet title. Min-~
ing Company v. Tarbet, 98 U. S. 462; Empire State-Idaho Co.
V. Bunker Hill Co., 121 Fed. Rep. 973.
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Mr. JusticE BREWER, after making the foregoing state-
ment, delivered the opinion of the court.

The first question is, whether the plaintiff can maintain
this suit in equity without a prior adjudication in an action
at law of its legal title. The bill alleges ownership and posses-
sion. It supported this allegation by patents from the United
States of the first four claims mentioned in the bill, and proved
that the defendants were working on a vein or body of mineral
beneath the surface and extracting ores therefrom. The bill
has a double aspect, to quiet title and to restrain defendants
from removing any more ores from beneath the surface of
these claims. Title by patent from the United States to a tract
of ground, theretofore public, prima facie carries ownership
of all beneath the surface, and possession under such patent
of the surface is presumptively possession of all beneath the
surface. This is the general law of real estate. True, in re-
spect to mining property, this presumption of title to mineral
beneath the surface may be overthrown by proof that such
mineral is a part of a vein apexing in a claim belonging to some
other party. But this is a matter of defense, and while proof
of ownership of the apex may be proof of the ownership of the
vein descending on its dip below the surface of property be-
longing to another, yet such ownership of the apex must first
be established before any extralateral title to the vein can be
recognized. This suit was not in the nature of an ejectment,
to put the defendants out of possession of the space beneath
the surface of plaintiff’s claims from which they had extracted
ore, but to quiet the title of the plaintiff to the vein in which
they had been working, and to restrain them from mining and
removing any more ore.

Sec. 3511, Rev. Stats., Utah, 1898, reads:

“Sgc. 3511. An action may be brought by any person against
another who claims an estate or interest in any real property
adverse to him, for the purpose of determining such adverse
claim.,”
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A statute of a similar character was before this court in
Holland v. Challen, 110 U. S. 15, and it was held that under
it a suit might be maintained by one out of possession against
another also out of possession to quiet the title of the former
to the premises. It was said, quoting from a prior opinion,
that it was “a case in which an enlargement of equitable rights
is effected, although presented in the form of a remedial pro-
ceeding.” It was also said (p. 20):

“To maintain a suit of this character it was generally nec-
essary that the plaintiff should be in possession of the property,
and, except where the defendants were numerous, that his
title. should have been established at law or be founded on
undisputed evidence or long continued possession, Alerander
v. Pendleton, 8 Cranch, 462; Peirsoll v. Elliott, 6 Pet. 95; Orton
v. Smith, 18 How. 263.

“The statute of Nebraska authorizes a suit in either of these
classes of cases without reference to any previous judicial de-
termination of the validity of the plaintiff’s right, and without
reference to his possession. Any person claiming title to real
estate, whether in or out of possession, may maintain the suit
against one who claims an adverse estate or interest in it, for
the purpose of determining such estate and quieting the
title.”

The same question was considered and decided in the same
way in respect to a suit, based upon a similar statute, in Iowa,
in Wehrman v. Conklin, 155 U. S. 314. Of course, as pointed
out in Whitehead v. Shattuck, 138 U. S. 146, such a statute
cannot be relied upon in the Federal courts to sustain a bill
In equity by one out of possession against one in possession,
for an action at law in the nature of an action of ejectment
fofords a perfectly adequate legal remedy. There is nothing
n the point decided in Boston &c. Mining Company v. Mon-
tana. Ore Company, 188 U. S. 632, which, rightly considered,
confliets with the case of Holland v. Challen.

It will be further borne in mind that this question was raised
by demurrer to the plaintiff’s bill and by motion after the
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plaintiff had finished its testimony and before the defendants
had introduced theirs, and was not renewed at the close of the
trial, although until then the motion was not decided. At
the time the motion was made the case presented was one of
a clear legal title to the four mining elaims by patent from the
United States, and an unauthorized entry by subterrancan
workings into the ground below the surface and the mining and
extracting of ores therefrom—a case for restraint by injunc-
tion, which was part of the relief asked for in the bill. It is
insisted that in Park v. Wilkinson, 21 Utah, 279, the Supreme
Court of that State has given a different construction to the
statute, but in this we think counsel are mistaken. In that case
the plaintiff brought an action which the court says “was in
the nature of one in ejectment.” To the complaint the de-
fendant, as authorized by the practice in Utah, answered with
a cross complaint demanding equitable relief. A jury was
empaneled. After the testimony was all in the court ruled
against the claim for equitable relief, discharged the jury and
entered judgment for the plaintiff. This was held to be
erroneous, the Supreme Court saying that “after determining
the equitable issue the court should have submitted the case
to the jury upon proper instructions.” In other words, the
equitable relief sought by the defendant having been denied,
the case stood as one in the nature of an action of ejectment,
which was a common law action, entitling the party to a jury.
But in this case upon the allegations of the complaint the
plaintiff was in possession and therefore could not maintain
an action of ejectment. The testimony which plaintiff offered
showed that it was the owner and in possession, and, of course,
at that time nothing in the nature of an action of ejectment
was shown. And it was only by demurrer to the complaint
and by motion after the plaintiff had rested that the question
of a right to a jury was raised by the defendants. The decision
of the Court of Appeals in this matter was right.

Coming now to the merits, it is not open to dispute that the
defendants were taking ore from beneath the surface of the
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plaintiff’s four claims. The question, therefore, arises, What
right had they to thus mine and remove ore? They must show
that the ore was taken from a vein belonging to them. Was
there a vein? Where was its apex, and who was the owner
or that apex? The testimony is voluminous, and even with
the diagrams accompanying it, it is difficult to come to a satis-
factory conclusion as to the facts.

It is insisted that the findings of the Circuit Court should
have bound and concluded the Court of Appeals upon ques-
tions of fact. The difficulty with this contention is that there
is nothing to show what the Circuit Court found to be the
facts. Whatever might have been suggested by the course
of the argument at the hearing, the comments of the court
upon such argument, or in announcing its decision, there is
nothing in the record to indicate whether its decision was
based upon a question of fact or a matter of law. The record
only contains its decree, dismissing the bill. All else is a matter
of surmise, except as may be inferred from the allegations of
the pleadings and the scope of the testimony. While it is
apparent that the Circuit Court must have based its decision
upon one of two or three grounds, yet upon which it is not
certain. The Circuit Court of Appeals made no separate find-
ing of facts, but it filed an opinion which indicates the scope
of its decision, and it is the decree of that court which is before
us for consideration. The attitude of the case is very like that
of one in which a trial court refers all things to a master who
takes the testimony and reports it, with a general finding for
the plaintiff or defendant, upon which report the trial court
states its views of the facts and the law and enters its decree.
AAtn appellate court reviewing such decree will give its con-
S{tleration to the conclusions stated by the trial court, irrespec-
tive of the report of the master, unless the issue be so narrow
that sustaining the decree of the court necessarily involves
an overruling of the master on a matter of fact.

From the opinion of the Court of Appeals it appears that it
found that there was a broad vein. It says: “A careful ex-
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amination and consideration of the evidence clearly convinces
us that the stratum of limestone constitutes a single broad
vein or lode of mineral bearing rock extending from the quartz-
ite on one side to the quartzite on the other.” This stratum
of limestone underlies the four claims of the plaintiff, and one
of the contentions of the defendants is that there are several
independent veins, one of which has its apex within the surface
lines of the Kempton and another its apex in the Ashland,
that these independent veins continue down through the
stratum of limestone beneath the surface of the plaintiff’s claims,
and that it was only from these independent veins that the
defendants were mining and removing ore. Of course, this
difference between the conclusions of the court and the con-
tentions of the defendants affects materially the scope of the
inquiry. If the limestone is not, strictly speaking, a vein,
but a mere stratum of rock through which run several inde-
pendent veins, then the inquiry must extend to the location
of the apex of each separate vein, whereas if the stratum of
limestone is itself a single broad vein, then the inquiry is nar-
rowed to the location of its apex.

With reference to the conclusion of the Court of Appeals it
is sufficient to say that if the testimony does not show that it
is correct, it fails to show that it is wrong, and under those cir-
cumstances we are not justified in disturbing that conclusion.
It is our duty to accept a finding of fact, unless clearly and
manifestly wrong.

Treating this limestone as a single broad vein, it is apparent
that the entire apex is not within the surface of either the
Kempton or Ashland, but that it is also found in the “Old
Jordan” and Mountain Gem, the properties of the plaintiff.
The line which divides the surface of the claims of the defend-
ants from the “Old Jordan” and Mountain Gem claims also
bisects the vein as it comes to the surface. In other words,
part of the apex is within plaintiff’s claims and part wit}}in
defendants’. In such a case the senior location takes the entire
width of the vein on its dip. This was the conelusion of the
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Court of Appeals, as shown by this quotation from its opinion
(p. 592):

“Where two or more mining claims longitudinally bisect or
divide the apex of a vein, the senior claim takes the entire
width of the vein on its dip, if it is in other respects so located
as to give a right to pursue the vein downward outside of the
side lines. This is so because it has been the custom among
miners, since before the enactment of the mining laws, to re-
gard and treat the vein as a unit and indivisible, in point of
width, as respects the right to pursue it extralaterally beneath
the surface; because usually the width of the vein is so irregu-
lar, and its strike and dip depart so far from right lines, that it
is altogether impracticable, if not impossible, to continue the
longitudinal bisection at the apex throughout the vein on its
dip or downward course; and because it conforms to the prin-
ciple pervading the mining laws, that priority of discovery and
of location gives the better right, as is illustrated in the pro-
vision giving to the senior claim all ore contained in the space
of intersection where two or more veins intersect or cross each
other, and in the further provision giving to the senior elaim
the entire vein at and below the point of union, where two
or more veins with distinet apices and embraced in sepa-
rate claims unite in their course downward. Rev. Stat. sec.
2336.”

We fully endorse the views thus expressed. Discovery is
the all-important fact upon which title to mines depends.
Lindley, in his work on Mines, 2d ed., vol. 1, sec. 335, says:

“Discovery in all ages and all countries has been regarded
as conferring rights or claims to reward. Gamboa, who repre-
Ser}ted the general thought of his age on this subject, was of the
opinion that the discoverer of mines was even more worthy of
?E'Ward than the inventor of a useful art. Hence, in the min-
ng la}ws of all civilized countries the great consideration for
granting mines to individuals is discovery. ‘Rewards so be-
stowed,” says Gamboa, ¢ besides being a proper return for the
labor and anxiety of the discoverers, have the further effect of
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stimulating others to search for veins and mines, on which
the general prosperity of the State depends.” ”

The two thoughts here presented are reward for the time
and labor spent in making the discovery, thus adding to the
general wealth, and incentive to others to prosecute searches
for veins and mines. To take from the discoverer a portion
of that which he has discovered and give it to one who may
have been led to make an adjoining location by a knowledge
of the discovery and without any previous searching for min-
eral is manifest injustice.

Again, as indicated in the quotation from the Court of Ap-
peals, continuing the line of division shown upon the surface
through the descending vein would be attended with great
difficulty and uncertainty. Dealing with questions of this
nature, a practical view must be taken. Veins do not con-
tinue of uniform width in their descent, but are often irregular
and broken, and to attempt to make a division of ore accord-
ing as it appears on the surface, or equally, would require the
constant supervision of a court. It is not strange, then, that
the custom of miners has been, as stated by the Court of Ap-
peals, to regard and treat the vein as a unit and indivisible
in point of width and belonging to the discoverer. This ques-
tion has been before this court, as well as several of the courts
in the mining districts. In Argentine Company v. Terrible Con-
pany, 122 U. S. 478, 484, we said:

“ Assuming that on the same vein there were surface out-
croppings within the boundaries of both claims, the one first
located necessarily carried the right to work the vein.”

In Mining Co. v. Mining Co., 5 Utah, 3, the question is dis-
cussed at some length by Chief Justice Zane. In the course
of the opinion it is said (p. 54):

“Under the law of 1866 the surface ground was merely for
the convenient working of the lode. The discoverer and first
locator took the lode in its entirety. The law contemplated
its segregation in its length, not in its width. It refers t0
lodes between the end lines, not to a part of a lode. No ex
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pression can be found in it indicating an intention to limit the
rights of the locator to a portion of the lode in its width. The
discovery of any part of the apex of a vein is regarded by it as
a discovery of the entire apex. And we think that the law of
1872, when all of its provisions are considered together, and in
connection with the former law on the subject, as it should be,
evinces the same intent. Under this law the discoverer of any
part of the apex gets the right to its entire width, despite the
fact that a portion of the width may be outside of the surface
side lines of his claim extended downwards vertically. While
he has no right to the extralateral surface he has a right to the
extralateral lode beneath the surface.”

See also St. Louis M. & M. Company v. Montana M. Com-
pany, Circuit Court of Appeals (9th Cir.), 44 C. C. A. 120;
Empire State-Idaho M. & D. Company v. Bunker Hill M. &
C. Company, Circuit Court of Appeals (9th Cir.), 52 C. C. A.
219. Also another suit between the same parties in the same
court, 66 C. C. A. 99; Last Chance M. Company v. Bunker Hill
S. M. & C. Company, Circuit Court of Appeals (9th Cir.), 66
C.C. A. 299.

But it is contended by the defendants that both the entries
and patents of the Ashland and Kempton claims were prior
in time to the entries and patents of the “Old Jordan’’ and
Mountain Gem, and that such priority of entry and patent con-
clusively establishes the prior right of the owners to this broad
vein; that the failure of the owners of the “Old Jordan” and
Mountain Gem to adverse the applications of the owners of
the Ashland and Kempton for patent was an admission that
the latter had priority of right, and is conclusive against any
present testimony as to the dates of the locations. We had
occasion in the recent case of Mining Company v. Tunnel Com-
pany, 196 U. S. 337, to consider to what extent the issue of a
mining patent worked an estoppel of the claims of third parties,
and it is unnecessary now to repeat the discussion there had.

This case presents the question under different aspects.
The entries and patents of the Ashland and Kempton claims
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were, as stated, prior in time to the entries and patents of the
“Old Jordan” and Mountain Gem. There is no record of any
adverse suits, although it is intimated that there were such
suits. In the absence of a record thereof we cannot assume
that anything more was presented and decided than was nec-
essary to justify the patents. A patent is issued for the land
deseribed and all that is necessarily determined in an adverse
suit is the priority of right to the land. This is evident from
section 2325, Rev. Stat., which says: “A patent for any land
claimed and located for valuable deposit may be obtained in
the following manner.” In the section the only matters men-
tioned for examination and consideration relate to the surface
of the ground. There is no suggestion or provision for any
inquiry or determination of subterranean rights. Lindley, in
his work on Mines, 2d ed., vol. 2, sec. 730, says:

“An application for patent invites only such contests as
affects the surface area. A possible union of veins under-
neath the surface cannot be foreshadowed at the time the
application is made. When such a condition arises, it is ad-
justed by reference to surface apex ownership and priority of
location not involving any surface conflict. The rule is well
settled that conflicting adverse rights set up to defeat. an ap-
plication for patent cannot be recognized in the absence of an
alleged surface conflict. Prospective underground conflicts
are not the subject of adverse claims.”

In New York Hill Company v. Rocky Bar Company, 6 L. D.
318, the Commissioner of the General Land Office declined to
recognize an adverse claim where there was no surface con-
flict, saying (p. 320):

“In the event that patent should be issued upon said appli-
cation and any question should thereafter arise as to the right
under such patent to follow any vein or lode, as indicated in
sec. 2322, it would be a matter for the courts to settle, and I
am of the opinion, there being no swface conflict alleged in this
case, and without considering any other question relating t0
the sufficiency of the so-called adverse claim, that you properly




LAWSON ». UNITED STATES MINING CO. 17

207 U. S. Opinion of the Court.

declined to receive the same as an adverse claim, and to that
extent your decision is affirmed.”

The same ruling was made in Smuggler Mining Company v.
Trueworthy Lode Claim, 19 L. D. 356.

Without determining what would be the effect of a judg-
ment in an adverse suit in respect to subterranean rights, if
any were In fact presented and adjudicated, it is enough now
to hold that there is no presumption, in the absence of the
record, that any such rights were considered and determined.
Indeed, in the absence of a record, or some satisfactory evi-
dence, it is to be assumed that the patents were issued without
any contest and upon the surveys made under the direction
of the United States surveyor general, and included only
ground in respect to which there was no conflict. If the sur-
face ground included in an application does not conflict with
that of an adjoining’ claimant, the latter is in no position to
question the right of the former to a patent. Take the not
mfrequent case of two claims adjoining each other, the bound-
ary line between which is undisputed. If the owner of one
applies for a patent the owner of the other is clearly under no
obligation to adverse that application, even if under any cir-
cumstances he might have a right to do so. Other necessary
conditions being proved, the applicant is entitled to a patent
for the ground. Generally speaking, if the boundary between
the two claims is undisputed the foundation for an adverse suit
is lacking.  While a patent is evidence of the patentee’s priority
O_f right to the ground deseribed, it is not evidence that that
right was initiated prior to the right of the patentee of adjoin-
ing tract to the ground within his claim.

Section 2336, Rev. Stat., makes provision for conflict as to
certain subterranean rights. The last sentence of the section
reads: “And where two or more veins unite the oldest or prior
location shall take the vein below the point of union, including
all the space of intersection.” Argentine Company v. Terrible
Company, supra. As the place of union may be far below

the surface, this evidently contemplates inquiry and decision
VOL. CCVII—2
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after patent, and then it can only be in the courts. And the
same rule will obtain as to other subterranean rights.

It is further contended that there is no evidence of a valid
location of the “Old Jordan” and Mountain Gem prior to the
entries of the Ashland and Kempton. Location notices of the
“Old Jordan” and Mountain Gem were admitted in evidence,
that of the former being as follows:

“Notice. Jordan S. M. Co.

“The undersigned members of the Jordan Silver Mining
Co. claim for mining purposes one share of two hundred feet
each and one additional claim of two hundred feet for original
discoverer, George R. Ogilvie, on this lead of mineral ore,
with all its dips, spurs and angles, beginning at the stake situ-
ated one hundred feet northeast of Gardner’s shanties in Bing-
ham (Canion) Kanyon, in West Mountain, and running two
thousand two hundred feet in a westerly direction along the
side of said mountain, on a line with Bingham Canyon, and
intend to work the same according to the mining laws of this
mining distriet.

“(Signed by 25 locators.)

“ Bingham Kanyon, Salt Lake City, Utah Territory, Sept. 17,
1863.

“A. GARDNER, Recorder.”

The Mountain Gem location was similar in form, dated
August 20, 1864, and recorded August 24, 1864. Now these
location notices were long before the time of the locations of
the defendants’ claims. It is further contended that the loca-
tions of the “Old Jordan” and Mountain Gem were anterior
to the act of July 26, 1866 (14 Stat. 251), which was the first
legislation of Congress in respect to the granting of mineral
claims, and that while that act in its second section recognizes
the rights of locators in so far as they have proceeded accord-
ing to the local custom or rules of miners of the districts in
which the mines are situated, yet in this case there is no evi-
dence that these locations were made in conformity to any such
local custom or rules. It is sufficient to say that by stipula-
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tion of counsel it was agreed that the patents to the “Old
Jordan” and Mountain Gem were issued upon the location
notices. Inasmuch as they were accepted by the Govern-
ment, and patents issued thereon it was a recognition by the
department of the conformity of the proceedings to the local
rules and customs of the district, and such ruling is not open
to challenge by third parties claiming rights arising subse-
quently to such notices.

Summing up our conclusions, the findings of fact as stated
in the opinion of the Court of Appeals are not clearly against
the testimony, and must, therefore, be sustained. According
to those findings there was a single broad vein —the apex or
outcroppings of which extended through the limits of some of
the plaintiff’s and defendants’ claims—and not several inde-
pendent veins. The ore which was being mined and removed
by the defendants was taken from this single broad vein be-
neath the surface ground of claims belonging to the plaintiff.
Where there is a single broad vein whose apex or outeroppings
extend into two adjoining mining claims the discoverer has an
extralateral right to the entire vein on its dip. Acceptance by
the Government of location proceedings had before the statute
of 1866, and issue of a patent thereon, is evidence that those
location proceedings were in accordance with the rules and
customs of the local mining district. The priority of right to
a single broad vein vested in the discoverer is not ‘determined
by the dates of the entries or patents of the respective claims,
and priority of discovery may be shown by testimony other
than the entries and patents. In the absence from the record
of an adverse suit there is no presumption that anything was
considered or determined except the question of the right to
the surface.

From these conclusions it is obvious that the decision of the
Circuit Court of Appeals was right, and it is

Affirmed.
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RAYMOND, TREASURER OF COOK COUNTY, ILLINOIS,
». CHICAGO UNION TRACTION COMPANY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE NORTHERN DISTRICT OF ILLINOIS.

No. 115. Argued April 8, 9, 1907.—Decided October 21, 1907.

The provisions of the Fourteenth Amendment are not confined to the
action of the State through its legislative, executive or judicial author-
ity, but relate to all instrumentalities through which the State acts; and
s0 held that the action of a state board of equalization, the decisions
whereof are conclusive, except as proceedings for relief may be taken in
the courts, is reviewable in the Federal courts at the instance of one
claiming to be thereby deprived of his property without due process of
law and denied the equal protection of the law.

Action of a board of equalization resulting in illegal discrimination held
in this case not to be action forbidden by the state legislature and there-
fore beyond review by the Federal courts under the Fourteenth Amend-
ment. Barney v. City of New York, 193 N. Y. 430, distinguished.

Where a corporation has paid the full amount of its tax as based upon the
same rate as that levied upon other property of the same class, equity
will restrain the collection of the excess illegally assessed, there being
no adequate remedy at law, when it appears that it would require a mul-
tiplicity of suits against the various taxing authorities to recover the tax
and that a portion of it would go to the State against which no action
would lie, and where the amount is so great that its payment would
cause insolvency, and a levy upon the property—in this case a street
car system—would embarrass and injure the public.

114 Fed. Rep. 557, affirmed.

THE appellants, who were defendants below, have appealed
from the judgment of the Circuit Court of the United States
for the Northern District of Illinois. The case is one of several
argued together, the facts in regard to which are substantially
the same. It was brought to enjoin the appellants from taking
any further proceedings towards the collection of certain taxes
assessed against the appellee upon an assessment alleged to
be in violation of the Fourteenth Amendment to the Constitu-
tion of the United States, and which, if enforced, would result
in the taking of appellee’s property without due process of law
and in denying to it the equal protection of the laws.
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The case was brought in the Circuit Court of the United
States at Chicago and an opinion was delivered by that court
at the time of the judgment for appellee. 114 Fed. Rep. 557.
An earlier opinion upon a previous motion in certain traction
company cases, relating to one phase of the matter in contro-
versy, which was pending at the time in the Southern District
of Illinois, is to be found in 112 Fed. Rep. 607. The questions
arise by reason of the provisions of the constitution of the State
of Illinois and certain sections of its tax statutes or revenue
laws. The material part of article 9, section 1, of the constitu-
tion of Illinois, 1870, is as follows:

“The general assembly shall provide such revenue as may
be needful by levying a tax by valuation, so that every person
and corporation shall pay a tax in proportion to the value of
his, her or its property—such value to be ascertained by some
person or persons to be elected or appointed in such manner as
the general assembly shall direet and not otherwise; but the
general assembly shall have power to tax . . . insurance,
telegraph and express interests or business, vendors of patents
and persons or corporations owning or using franchises and priv-
ileges in such manner as it shall from time to time direct by
general law, uniform as to the class upon which it operates.”

The following are the statutes in question:

“Real property shall be valued as follows: First, each tract
or lot of real property shall be valued at its fair cash value esti-
mated at the price it would bring at a fair voluntary sale.”
Hurd’s Rev. Stat. 1899, c. 120, par. 4.

“Personal property shall be valued as follows: First, all
personal property, except as herein otherwise directed, shall
be valued at its fair cash value. . . . Fourth, the capital
stock of all companies and associations now or hereafter created
under the laws of this State, except those required to be assessed
by the local assessors and hereinafter provided, shall be so
valued by the state board of equalization as to ascertain and
'determine respectively the fair cash value of such capital stock,
Including the franchise, over and above the assessed value of
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the tangible property of such company or association; such
board shall adopt such rules and principles for ascertaining
the fair cash value of such capital stock as to it may seem
equitable and just, and such rules and principles when so
adopted, if not inconsistent with this act, shall be as binding
and of the same effect as if contained in this act, subject,
however, to such change, alteration or amendment as may be
found from time to time to be necessary by said board.”
Hurd’s Rev. Stat. 1899, c. 120, § 3.

The state board of equalization is the body that makes the
original assessments upon the capital stock, ete., of corpora-
tions like the ones in question here, and there is no appeal from
its valuation or decision.

The following are some of the averments of the bill of com-
plaint filed by the appellee in this suit: The defendants were,
respectively, the town collector of the town of North Chicago
and the county treasurer of Cook County, the city of Chicago
being within the limits of that county. In November or De-
cember of the year 1900 a valid assessment was made by the
state board of equalization, assessing the full value of the capi-
tal stock of the appellee, including franchises, at the sum of
three millions of dollars over and above the value of the tangible
property of the appellee, and in accordance with the provisions
of the revenue law then in force it decided, ascertained and set
down the sum of six hundred thousand dollars, one-fifth of the
above-mentioned three million dollars, as the assessed value
of the appellee’s property, designated as “capital stock, in-
cluding the franchise,” for all purposes of taxation. This assess-
ment was never vacated, annulled or set aside, but was duly
certified to the proper officer, and the state, county, city and
all other kinds of taxes levied for the year 1900, for and against
property situated in the said town of North Chicago, were duly
extended against such assessed value of six hundred thousand
dollars, and the taxes were also extended against said assess-
ment made upon the tangible property of the appellee for the
year 1900, and a warrant was duly issued to the town collector
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of the town of North Chicago, directing him to collect the taxes
so extended. On or about the twenty-eighth day of January,
1901, appellee paid to the collector of the town of North Chicago
the sum of fifty-two thousand nine hundred and two dollars,
in full satisfaction of all the taxes assessed against the appellee,
and no part of the money so paid by appellee in satisfaction
of the taxes has ever been returned or tendered back to the
company, but, on the contrary, the money has been paid over
by the collector, less his commission, either directly or through
the county treasurer of the county, to the various taxing and
public bodies entitled to receive the same, and has been used
or is still retained by said bodies, respectively.

On the tenth day of November, 1900, proceedings by tax-
payers were instituted against the state board of equalization
to compel that board to make an assessment for that same year
against the appellee upon its capital stock and franchises.
This application was made while the state board of equalization
was in session, but before any final action had been taken by
the board to determine and fix the proper assessment to he
made on the capital stock of the appellee. It was alleged in
the petition that the state board of equalization intended to
adjourn its session without making any assessment upon the
capital stock, including the franchises of the appellee, and on
twenty-two other corporations doing business in the city of
Chicago, and that it intended illegally to neglect and refuse to
discharge the statutory duty obligatory upon it in that regard.
Neither the appellee nor the other corporations mentioned in
the petition were made parties to the proceedings, nor did they
ever become parties thereto. The defendants therein, members
of the state board of equalization, denied that they had refused
or intended to refuse to discharge their duties as members of
the board. Thereafter the board assessed the capital stock of
the respondent, including the franchise, as already stated, and
on the third of December, 1900, adjourned sine die.

Before this adjournment, and on the sixteenth of November,
1900, the mandamus proceedings had been continued, and no
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action was thereafter taken therein until about the twelfth
day of March, 1901. About the first of May, 1901, the proceed-
ings came on for trial and terminated in a judgment directing
that a writ should issue against the members of the state board
of equalization, requiring the board to convene and forthwith
value and assess the capital stock of the appellee, “so as to
ascertain and determine respectively, as to each of said corpora-
tions, the fair cash value of its capital stock, including its fran-
chises over and above the assessed value of the tangible prop-
erty of such company for the year 1900.”

An appeal was taken to the Supreme Court from that judg-
ment, but no evidence was introduced on the trial of the case
in support of the merits of the assessment theretofore made
upon the capital stock, including franchises, of the appellee,
and no argument was made either in the trial court or in the
Supreme Court upon appeal in support of the merits of the
assessment, the defense being rested almost wholly on objec-
tions to jurisdiction, and other legal grounds, touching the
power of the court to grant the relief prayed for. (A method
of assessing the capital stock had been adopted by the board,
which omitted the indebtedness of the corporations as a factor
in the valuation of such stock, and it was this error which led
to the original assessments upon those corporations, and that
caused the mandamus proceedings.)

The amount of the assessment against the appellee for the
year 1900 appeared upon the trial of the mandamus proceed-
ings, and it was found by the trial court that the assessment
was so low as to show that it was in fact a fraudulent assessment,
and therefore in law no assessment at all, and upon appeal
the Supreme Court held that the finding of the court below
was justified, and that under such circumstances, where there
was in law no assessment, the court might compel the board
to fulfill its duty by assessing the property of the taxpayer
thus fraudulently undervalued. See State Board of Equalization
v. People, 191 Tllinois, 528. The state court held that under
the provisions of the statute of Illinois the state board of
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equalization, acting as the original assessor of the capital stock
and franchises of corporations, might make an assessment of
omitted capital stock and franchises of corporations under the
section of the statute referred to. See sees. 276, 277 of the
Revenue Act, Hurd’s Stat. 1899, page 441.

The judgment of the Circuit Court granting the writ of man-
damus was thereupon affirmed by the Supreme Court, and the
writ was issued on the twenty-second of November, 1901,
against the board. The writ, as issued under the direction of
the Supreme Court, after reciting that the previous assessment
was in fact no assessment in law and was unreasonable, arbi-
trary and fraudulent, and was not the expression or the result
of the honest judgment and discretion of the state board of
equalization and the members thereof, and amounted to a
wrongful, willful and arbitrary failure, omission and refusal
to assess the capital stock of the appellee at its fair cash value
over and above tangible property of the appellee, and was a
fraud in law and upon the relators and the people, directed
the members of the board to assemble and to forthwith proceed
to value and assess the capital stock, including the franchises,
of the appellee as of the first day of April, 1900, in the manner
provided by law, “and that you, the said state board of equali-
zation and the members thereof, do value the capital stock of
sald corporations and each of them so as to ascertain and deter-
_mine, respectively, as to each of them, the fair cash value of
Its capital stock, including the franchise, over and above the
equalized assessed value of the tangible property of such corpo-
ration on the first day of April, A. D. 1900, and that in arriving
at said valuations and assessments of capital stock, including
the franchises of the corporations herein named, the said state
board and the members thereof, from the best information
OIbtainable by it and them, shall ascertain and take into con-
sideration, among other things, as to each said corporation,
as the same was on April 1, 1900, the market value, or, if no
market value, then the fair cash value of its shares of stock
and the total amount of all indebtedness, except the indebted-
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ness for current expenses, excluding from such expenses the
amount for purchase or improvement of property and the as-
sessed or equalized value of tangible property owned by said
corporations, respectively, on April 1, 1900.”

Pursuant to what the defendants believed to be the command
of the writ, and without any independent judgment of their
own, the members of the board proceeded to make an assess-
ment upon the aggregate of the value of the capital stock,
including franchises, of the appellee and including its indebted-
ness, deducting therefrom the assessed equalized valuation of
the real estate and tangible personal property belonging to
the appellee, and then assessing for taxation one-fifth thereof.
At this time and for years previous thereto all property, real
and personal, corporate or individual, throughout the State,
as well as in Cook County, had been assessed at not to exceed
sixty-five or seventy per cent of its fair cash value, and one-
fifth of that per cent was the amount upon which the tax was
laid. This assessment, however, was not so made, but one-fifth
of the full value was assessed, and the roll thus made up was
delivered to the proper officer and an extension of the taxes
made and a warrant delivered to the town collector for collec-
tion. The total tax of the appellee on the second assessment
amounted to about the sum of one million dollars more than
the tax paid under the first assessment. It is the duty of the
collector and the county treasurer to enforce the collection of
these taxes, together with a penalty by reason of the delay in
payment, and to that end levy the amount by distress and sale
of the goods and chattels of the appellee, and which cannot
be prevented or defended by the appellee otherwise than by
payment or by a bill in chancery. The appellee’s personal
property consists chiefly of its cars and other personal property
actually used in its business of transporting passengers, and
levy of said tax would greatly embarrass it in its business and
also injure the public using its cars. After collecting the taxes
it is the duty of the collector, and he is required by law, to pay
over and distribute them in the proportions designated in the
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tax book to the city treasurer of the city of Chicago, the county
treasurer of Cook County, the treasurer of the sanitary district
and the other officers and authorities entitled to receive the
same. In order to recover back the amount thus paid to the
collector appellee would be obliged to bring separate suits
against each one of the bodies receiving its proportionate share
of said tax, necessitating a multiplicity of suits. Repayment of
the amount which should be paid for the uses and purposes of
the State of Illinois could not be enforced by any legal proceed-
ing whatever, nor could repayment be obtained from anyone
which would cover the costs, including the commissions de-
ducted for the recovery of the taxes; and if proceedings to collect
the taxes were not enjoined great and irreparable injury would
result to the appellee, for which there was no complete or ade-
quate remedy at law. It was then alleged that to pay the enor-
mous sum of over a million of dollars, claimed as the tax for
1900, would render it impossible for the company to pay its
rentals or preserve its leasehold interests, and would neces-
sarily result in its insolvency. It was also averred that there
were hundreds of corporations subject to be assessed by such
board in the same manner that the appellee was assessed under
the writ of mandamus issued in respect to the taxes assessed
against it, and that not one of such corporations was, as a
matter of fact, so assessed, but a discriminating, crushing tax
burden was placed upon appellee and the other corporations
mentioned in the writ, contrary to the provisions of the Con-
stitution of the United States and in violation of the constitu-
tion of the State of Illinois.

Within a month of the time when the assessment of 1900
Was made under the command of the writ the same board of
equalization made an assessment upon the property of the
appellee for the year 1901, using the best judgment of its
members, and at that time it equalized the assessment with
other property assessed throughout the State, and the differ-
ence between the two assessments is most material. The facts
are stated in the opinion of the circuit judge, as follows:
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“A comparison between these records of the state board is
significant. In the case of the Chicago Union Traction Com-
pany the assessment for the year 1901, capital stock and tan-
gible property aggregated, falls from a little over fourteen
millions of dollars (the reassessment for 1900) to about eight
millions two hundred and fifty thousand dollars, a loss of about
forty per cent.

“In the case of the Chicago Consolidated Traction Company,
the depreciation is from a little over three millions seven
hundred and fifty thousand dollars to about two millions of
dollars, or about forty-seven per cent.

“In the case of the People’s Gas Company, the depreciation
is from over twelve millions and a half to about eight millions
and a half, or about thirty-two per cent.

“In the case of the Chicago City Railway, the depreciation
is from a little over six millions to a little over four millions and
a quarter, or about thirty per cent.

“In the case of the Chicago Telephone Company, the depre-
ciation is from a little less than two millions six hundred thou-
sand dollars to a little over one million seven hundred thousand
dollars, or about thirty-four and one-half per cent.

“In the case of the Chicago Edison Company, the deprecia-
tion is from a little over two millions four hundred thousand
dollars to a little over one million three hundred thousand
dollars, or about forty-six per cent.

“In the case of the South Chicago City Railway, the depre-
ciation is from nearly five hundred and seventy thousand
dollars to a little less than three hundred thousand dollars, or
about forty-seven per cent.

“These assessments, so widely divergent, were upon the same
properties, by the same board, entered almost on the same day.
The dates as of which they spoke were, it is true, a year apart;
the one being the first of April, 1900, and the other of the ﬁrst
of April, 1901. But the tide of stock quotations, and the tide
of current values, were higher on the latter day than the form.er.
If between these two assessments a considerable disparity
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should exist, the increase ought to be found in the assessment
for 1901, and not in that of 1900.”

Other averments were made in the bill, designed to raise
other questions than the ones discussed in the following opinion,
and for that reason are not set forth.

The defendants put in their answer and joined issue in re-
gard to many of the material averments contained in the bill.
The case was referred to a master and testimony was taken
and a report made by the master to the court, in which he found
all the material averments of the bill had been proved. The
court approved the findings of the master, but before granting
the injunction it ordered that the appellee should pay to the
city an amount which the court found was fairly and equitably
due from the appellee as its proportion of the taxes for 1900.
The sum was arrived at by the cotirt by a computation which,
in its judgment, produced a fair and proper result. The amount
directed to be paid by the court before the injunction should
1ssue was the sum of $134,350.03, which sum the appellee paid,
and the injunction issued as directed. The appellants duly
excepted to the findings of the master that the amount of taxes
equitably due from the appellee was as just stated, and the
appellants insisted that the finding of the master of the amount
of tax to be paid should have been the sum of $961,154.15 for
general taxes, and $58,057.63 for interest thereon, making a
total of $1,019,211.78 as due from the appellee for the taxes
of 1900, as evidenced by the collector’s warrant in the hands
of the defendants in this suit.

It was also averred that the assessment was grossly excessive
and the property greatly overvalued.

Mr. David K. Tone and Mr. James Hamilton Lewis, with
th)m Mr. Edward J. Brundage, Mr. Harry A. Lewis, Mr.
Vf’zlh’am F. Struckmann, Mr. William H. Stead and Mr.
(1302”96 B. Gillespie were on the brief, for appellants:

Equality and uniformity of taxation is not a right guar-
anteed by the Federal Constitution, State Railroad Taz Cases,
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92 U. S. 575, 618; Davidson v. Board of Admrs. of New Orleans,
96 U. S. 97; Kelly v. City of Pittsburgh, 104 U. S. 78; Merchants
& Mjrs. Nat. Bank v. Pennsylvania, 167 U. S. 461, 464; Hen-
derson Bridge Co. v. City of Henderson, 173 U. S. 592; Magoun
v. [ll. Trust & Sav. Bank, 170 U. S. 283, 293, 295; Connolly v.
Union Sewer Pipe Co., 184 U. S. 540, 562; State of Mussour:
ex rel. Hill v. Dockery, 191 U. S. 165, 170; Travelers Ins. Co. v.
Connecticut, 185 U. S. 364, 371.

Where the constitution and the laws of a State are just and
fair, and the sole grievance of which a party complains, is that
the officers of the State, charged with executing those laws,
have deprived that party of his property, contrary to the
constitution and the laws of the State, and in violation of
the terms thereof, no Federal question is presented, for, under
the above circumstances, it will be presumed that the state
courts will give full relief against the illegal and unauthorized
acts of the officers of the State. Illinots Central R. R. Co. v.
Hodges, 113 Tllinois, 323; New Haven Clock Co. v. Kocher-
sperger, 175 Illinois, 383; Coze Bros. Co. v. Raymond, 188 T1k-
nois, 571; Stegfried v. Raymond, 190 Illinois, 424.

The mere unauthorized acts of state officers, when per-
formed contrary to state law fail to give Federal jurisdiction
as has been frequently pointed out by this court when deter-
mining under what circumstances criminal prosecutions may
be removed from a state court into a court of the United States
by reason of the denial by the State of the rights and immuni-
ties guaranteed to accused persons under the Fourteenth
Amendment.

In finding what constitutes state action within the mean-
ing of §641, Rev. Stats., this court has necessarily deter-
mined what constitutes state action within the meaning of
the Fourteenth Amendment. Strauder v. West Virginia, 100
U. S. 303.

Under Barney v. City of New York, 193 U. S. 430, appellee’s
bill of complaint should be dismissed for want of jurisdiction.
See also Manhattan Ry. Co. v. New York, 18 Fed. Rep. 195;
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Kierman v. Multnomah County, 95 Fed. Rep. 849; Re Storti,
109 Fed. Rep. 807.

Equally untenable is the eclaim in appellee’s bill of com-
plaint, that under the circumstances there described the ap-
pellee was deprived of its property without due process of law
because it had no opportunity to be heard at the time the
assessment complained of was levied against it.

Even the exr parte orders and directions of the executive
and ministerial departments of the Federal Government affect-
ing property and property rights, constitute due process of
law if the party aggrieved may go into a court of equity and
obtain redress against the unauthorized or wrongful acts of
such officers. Clearing House v. Coyne, 194 U. S. 497.

Courts of equity in Illinois furnish complete redress in case
the state board of equalization has exceeded its authority,
or if its action is palpably wrong. Illinois Central Railroad
Company v. Hodges, 113 Illinois, 323. :

There is no competent evidence in this record tending to
sustain the material allegations of appellee’s bill of complaint
with reference to the assessment complained of.

The testimony of the individual members of the state board
of equalization in reference to the operation of their minds at
the time they made the assessment complained of was incom-
petent, and should have been excluded by the Cireuit Court.
The recorded judgments of judicial and quasi-judicial bodies,
cannot be impeached by the subsequent testimony of the
members of said bodies, as to how their conclusions were
amived at. Wright v. Chicago, 48 Illinois, 285; Quick v.
Village of River Forest, 130 Illinois, 323; Ryder Estate v. Alton,
175 Tllinois, 94; Washington Park Club v. Chicago, 219 Illinois,
323; Insurance Co. v. Pollak, 75 Tllinois, 292; Stock Exchange
V. Gleason, 121 linois, 502; Packet Co. v. Sickles, 5 Wall. 580;
Fayerveather v. Ritch, 195 U. S. 276.

The extracts from the reports of the Railroad and Ware-
hou§e Commissioners and from the reports of the Board of
Agriculture for the State of Ilinois were incompetent. Hegler
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v. Faulkner, 153 U. 8. 109;. Chaffee v. United States, 18 Wall.
516; Swift v. State of New York, 8 N. Y. 52; Culver v. Cald-
well, 137 Alabama, 125; Gordon v. Bucknell, 38 lowa, 438;
State v. Krause, 58 Kansas, 651; Wellington v. Railroad Co.,
158 Massachusetts, 185; Jones v. Guano Co., 94 Georgia, 14;
State v. Wells, 11 Ohio, 261.

The figures taken from the books of the Union Stock Yard
and Transit Company and from Brown’s Directory of American
Gas Companies were not competent evidence and should have
been excluded.

Private publications, whether written or printed, are in-
competent as evidence, unless accompanied by the testimony
of the person who compiled the information, to the effect that
the compilations therein made are true, of his own personal
knowledge. Seymour v. McCormick, 19 How. 96; Langley
v. Smith, 3 N. Y. St. Rep. 276; State v. Daniels, 44 N. H. 383;
Richardson v. Stringfellow, 100 Alabama, 416; Cooke v. Slate
Co., 36 Ohio St. Rep. 135; Spalding v. Hedges, 2 Pa. St.
240.

If the contention of appellee be sound, that the reassessment
of 1900 was void and illegal because the board had exhausted
its power in making the first assessment, then appellee had
an adequate remedy at law, for it could have paid the void
assessment and then have recovered the money back.

The Supreme Court of Illinois held that the first assessment
was fraudulent and void, and affirmed the judgment of the
state circuit court directing the making of the second. A con-
struction placed by the highest court of the State upon the
taxing laws of that State is binding upon a Federal court.
State Railroad Tax Cases, 92 U. S. 575, 618.

Where a tax is illegal and void and can be paid under protest
and then recovered back from the collector, the aggrieved
party has an adequate remedy at law, and a court of equity
will not assume jurisdiction. Shelton v. Platt, 139 U. S. 591.

Overvaluation of property by an assessing body, unac-
companied with fraud or bad faith, furnishes no ground for
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equitable intervention. State Railroad Tax Cases, 92 U. S.
575; Ratlroad Co. v. Backus, 154 U, S. 421; Maish v. Arizona,
164 U. S. 599.

Mr. William G. Beale for The Chicago Edison Company and
The Chicago Telephone Company, with whom Mr. Gilbert E.
Porter, Mr. Buell McKeever, Mr. Waldo F. Tobey, Mr. Charles
S. Holt and Mr. William P. Sidley were on the briefs; Mr.
James F. Meagher for The People’s Gas Light and Coke Com-
pany; Mr. John P. Wilson for The Chicago City Railway
Company.  Mr. John S. Miller and Mr. Merritt Starr filed a
brief for the South Chicago City Railway Company; Mr.
William W. Gurley, Mr. Arthur Dyrenforth, Mr. Isaac M.
Jordan and Mr. Howard M. Carter filed a brief for The Chi-
cago Consolidated Traction Company; and Mr. William W.
Gurley, Mr. Arthur Dyrenjorth and Mr. Howard M. Carter filed
a brief for The Chicago Union Traction Company:!

Although to make out a case under the Fourteenth Amend-
ment it must be shown that the act complained of is the act
of the State; the prohibitions of the amendment refer to all
instrumentalities of the State—to its legislative, executive and
judicial authorities and, therefore, whoever by virtue of public
position under a state government deprives another of any
right protected by the amendment against deprivation by the
State violates the constitutional inhibition and, as he acts in
the name of the State and for the State, and is clothed with
the State’s power, his act is that of the State. Were that
Dot so, the constitutional prohibition would have no meaning
and the State would be placed in the position of having clothed
one of its agents with power to annul or evade the Constitution
of the United States. Ex parte Virginia, 100 U. 8. 339-347;
C,B.& Q.R.R. v. Chicago, 166 U. S. 226; Scott v. McNeal,
154 U. 8. 34; Regan v. Farmers Loan & Trust Co., 154 U. S.
362; Neal v. Delaware, 103 U. S. 370; Coulter v. L. & N. Ry.

1For other cages argued simultaneously herewith, see post, p. 42.
VOL. 0CcvVII—3
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Co., 196 U. 8. 599; Williams v. Mississippt, 170 U. S. 213;
Chi Lung v. Freeman, 92 U. S. 275; Soon King v. Crowley, 113
U. 8. 703; Arrowsmith v. Harmoning, 118 U. 8. 194; Yick Wo
v. Hopkins, 118 U. S. 356; Railroad and Telephone Cos. v. Board
of Equalizers, 85 Fed. Rep. 302; Nashville, C. & St. L. Ry. v.
Taylor, 86 Fed. Rep. 168; Taylor v. L. & N. R. Co., 88
Fed. Rep. 350; Louisville Trust Co. v. Stone, 107 Fed. Rep.
305.

The collection of the taxes extended upon the reassessment
of the capital stock of appellee made by the state board of
equalization, will deprive appellee of its property without
due process of law. Every step, regulation and provision in
any proceeding under the law of a State making for the pro-
tection of a person’s rights or property must be observed.
C.,B. & Q. R. R. v. Chicago, 166 U. S. 226.

The action of the state board did not constitute due process
of law. The members of the state board did not exercise their
judgment. The exercise of such judgment is an indispensable
element of due process. In considering whether due process
has been had, this court has frequently said it is the substance
that the law regards, not the form. An exercise of the judicial
officer’s judgment, in whatever legal form it may have been
made, is the substance of a trial, or of an assessment. C., B.
& Q. R. R. Co. v. Paddock, 75 Illinois, 616.

The state board of equalization did not equalize the assess-
ment so made with the assessments of other property in the
State of Illinois. Equalization is the primary duty of the
board, both with reference to assessments within the original
jurisdiction of the local assessors and assessments within tl}e
original jurisdiction of the state board of equalization. Rail-
road Co. v. Taylor, 86 Fed. Rep. 184; Law v. People, 87
Tllinois, 405; Railroad and Telephone Cos. v. Board of Equalizers,
85 Fed. Rep. 302 (305, 306).

The reassessments made by the state board are so grossly
excessive as to amount to fraudulent assessments. People
ex rel. Goggin v. Board of Equalization, 191 Illinois, 529.
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Other corporations of the same class were not assessed on
the same basis.

Discrimination and unauthorized classification are contrary
to the principle of equality in taxation prescribed by the
constitution and statutes of Illinois and a discriminating as-
sessment does not constitute a due observance of the regulations
of the law of the land made for the protection of appellee’s
rights, under the definition of due process above referred to.
Cummings v. Bank, 101 U. S. 153.

Mr. Justice PrckHAM, after making the foregoing statement
of facts, delivered the opinion of the court.

. The claim that the action of the state board of equalization
in making the assessment under consideration was the action
of the State, and if carried out would violate the provisions of
the Fourteenth Amendment to the Constitution of the United
States, by taking property of the appellee without due process
of law, and by failing to give it the equal protection of the laws,
constitutes a Federal question beyond all controversy. How
that question should be decided is another matter which we
will proceed at once to discuss.

The state board of equalization is one of the instrumentalities
provided by the State for the purpose of raising the public
revenue by way of taxation. In regard to corporations of the
class of which the appellee and the other corporations involved
here are members, it is the duty of that board to make an
fn‘ig’mal assessment upon them. From the decision of the board
In making such assessment no appeal is provided for, and such
(%ecision 1s therefore conclusive, except as proceedings for re-
lief may thereafter be taken in the courts. As to the assess-
Ments of local assessing bodies, the board is one of review, but
1ts decisions are equally conclusive, as in the case of original
assessments. Acting under the constitution and laws of the
State, the board therefore represents the State, and its action
18 the action of the State. The provisions of the Fourteenth
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Amendment are not confined to the action of the State through
its legislature, or through the executive or judicial authority.
Those provisions relate to and cover all the instrumentalities
by which the State acts, and so it has been held that, whoever
by virtue of public position under a state government, deprives
another of any right protected by that amendment against
deprivation by the State, violates the constitutional inhibition;
and as he acts in the name of the State and for the State, and
is clothed with the State’s powers, his act is that of the State.
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