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SUPREME COURT OF THE UNITED STATES.

ALLOTMENT OF JUSTICES, DECEMBER 24, 1906.

OrpERr: There having been an Associate Justice of this
court appointed since the commencement of this term, it is
ordered that the following allotment be made of the Chief
Justice and Associate Justices of this court among the cir-
cuits, agreeably to the act of Congress in such case made and
provided, and that such allotment be entered of record, viz:

For the First Circuit, Oliver Wendell Holmes, Associate
Justice.

For the Second Circuit, Rufus W. Peckham, Associate
Justice.

For the Third Circuit, William H. Moody, Associate Justice.

For the Fourth Circuit, Melville W. Fuller, Chief Justice.

For the Fifth Circuit, Edward D. White, Associate Justice.

For the Sixth Cireuit, John M. Harlan, Associate Justice.

For the Seventh Circuit, William R. Day, Associate Justice.

For the Eighth Circuit, David J. Brewer, Associate Justice.

For the Ninth Circuit, Joseph McKenna, Associate Justice.

1 For the last preceding allotment see 202 U, 8. vii.
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Statements of a witness although based on hearsay constitute evidence in
the cause unless seasonably objected to as hearsay.

The provisions of § 2 of the Safety Appliance Act of March 2, 1893, as
amended April 1, 1896, declaring it to be unlawful for any common
carrier engaged in interstate commerce to haul or permit to be hauled
or used on its line any car used in moving interstate commerce not equipped
with couplers coupling automatically by impact, and which can be un-
coupled without the necessity of men going between the ends of the cars,
relate to all kinds of cars running on the rails, including locomotives and
steam shovel cars. Johnson v. Southern Pacific Co., 196 U. S. 1.

The object of that statute was to protect the lives and limbs of railroad
employés by rendering it unnecessary for men operating the couplers
to go between the ends of the cars, and the words “used in moving inter-
state traffic’” oceurring therein are not to be taken in a narrow sense.

In a suit based upon the Safety Appliance Actof March 2, 1893, as amended
April 1, 1896, the plaintiff is not called upon to negative the proviso
of §6 of said act, either in his pleadings or proofs. Such proviso
merely creates an exception and if the defendant wishes to rely thereon
the burden is upon it to bring itself within the terms of the exception;
7those who set up such an exception must establish it.

Where a Federal question is duly raised at the proper time and in a proper
manner in the state court and the judgment of the state court neces-
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sarily involves the decision of such question this court on writ of error
will review such judgment although the state court in its opinion made
no reference to the question. And if it is evident that the ruling of the
state court purporting to deal only with local law has for its premise or
necessary concomitant a cognizable mistake, that may be sufficient to
warrant a review.

Assumption of risk as extended to dangerous conditions of machinery,
premises and the like, obviously shades into negligence as commonly un-
derstood. The difference between the two is one of degree rather than
of kind.

Section 8 of the Automatic Coupler Act having exonerated the employé
from assumption of risk under specified conditions, the employé’s rights
in that regard should not be sacrificed by charging him with assump-
tion of risk under another name, for example, with contributory negli-
gence.

In this case the so-called contributory negligence of the deceased employé
was so involved with and dependent upon erroneous views of the statute,
that the judgment complained of must be reversed.

207 Pa. St. 198, reversed.

THE facts are stated in the opinion.

Mr. Frederic D. McKenney and Mr. Luther M. Waller,
with whom Mr. Edward A. Moseley and Mr. A. J. Truitl were
on the brief, for the plaintiff in error:

The steam shovel which the deceased, in the performance of
his duty as a brakeman, was endeavoring to couple up to the
caboose was a “car” within the purview of section 2 of the
act of March 2, 1893, commonly known as the “Safety Appli-
ance Act.”” The purpose of that act was to promote the safety
of employés and travelers upon railroads; the act is remedial
in its character and should be construed so as best to accom-
plish the intent and purpose of the Congress. Johnson v.
Southern Pacific Co., 196 U. 3. 1; Kansas City Co. v. Crocker,
11 So. Rep. 262; Thomas v. Railroad Co., 38 Georgia, 222;
Perez v. San Antonio d&c. Ry. Co., 28 Texas Civ. App. 255;
Tex. & Pac. Ry. v. Webb, 72 S. W. Rep. 1044.

The steam shovel was en route from Limestone, New York,
to a point in Pennsylvania. That the steam shovel was bolted
to a platform which was supported on trucks running upon
the rails does not militate against the conclusion that its
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movement across state lines and from a point in one State to
a point in another constituted interstate commerce. Though
supported by its own trucks and running on its own wheels it
nevertheless was freight and was being transported by defend-
ant in error in pursuance of its general business as a common
carrier. Gibbons v. Ogden, 9 Wh. 1; Lottery case, 188 U. S.
321-345; Peoria & Pekin Union Ry. Co. v. C.,R. 1. & P. Ry.
Co., 109 Tllinois, 135.

Inasmuch as the steam shovel car was within the purview
of the statute, it follows that as it was not equipped with an
automatic coupler as required by that statute its movement
was in violation of law. Section 8 of the act of March 2, 1893,
provides that if any employé of a common carrier subject to
the act is injured by any car in use contrary to the provision
of the act such employé shall not be deemed to have assumed
the risk thereby oceasioned.

It is our contention that the doctrine of assumption of risk
in this case was so inextricably interwoven with the question
of supposed contributory negligence on the part of the de-
ceased that the prime matter for adjudication by the state
court was the applicability of the Federal statute to the facts
disclosed by the evidence. The refusal of the state court to
accord to the statute controlling influence constituted, upon
the facts and circumstances shown by the evidence, reversible
error.

This court has jurisdiction to review judgments of the
Supreme Court of a State when a Federal question has been
properly raised in and disposed of by that court. Whether a
Federal right was sufficiently pleaded and brought to the
attention of the state court is itself a Federal question, and the
decision of this court on writ of error is not concluded by the
view taken by the highest court of the State. Carter v. Texas,
177 U. 8. 442, 447, citing Neal v. Delaware, 103 U. S. 370,
396-397; Mitchell v. Clark, 110 U. S. 633, 645; Boyd v. Thayer,
143 U. S. 135, 180,

Where in this court a party asserts that the final judgment
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of the highest court of a State denied to him a right or immunity
set up and claimed under the Constitution or laws of the United
States and the court finds that a Federal question involving
such claim was properly raised below, jurisdiction of this court
to review that judgment cannot be defeated by the mere
failure or the refusal of the highest court of the State to refer
to the question so raised. FErie R. R. Co. v. Purdy, 185 U. S.
148.

It is immaterial that the state court considered the case to
fall within the principles of general law untrammeled by
statutory enactments. The grasp of the Federal statute, if
any i1t had, must first have been released before the general
law can be given play. The construction, scope, and appli-
cability of the statute invoked to the facts disclosed by the
evidence raise Federal questions in respect to which the party
who claims under such statute, and whose claim is denied,
has a right to invoke the judgment of this court. Anderson v.
Carkins, 135 U. S. 483.

While it is conceded that this court cannot enter upon an
inquiry as to whether the finding of a jury in a state court is
against the evidence, Missouri, Kansas & Texas R. R. Co. V.
Haber, 169 U. S. 639, nevertheless the question as to the suffi-
ciency, competency, or legal effect of the evidence as bearing
upon a question of Federal law raised in the course of the trial
to support the conclusion reached by the state court may be
reviewed by this court, as the supreme court of error of a State
may review the proceedings of inferior courts of original juris-
diction. Mackey v. Dillon, 4 How. 447; Dower v. Richards,
151 U. 8. 658.

Before accepting this steam shovel car it was the defendant’s
duty to inspect it and to see that it complied with the statute.
Railroad v. Mackey, 157 U. S. 72; United States v. Southern Ry.,
135 Fed. Rep. 122.

The proximate cause of the accident in this case was the
failure of the defendant company to require the equipment of
the car with automatic couplers. Railroad Co. v. Holloway,
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191 U. S. 334; Elmore v. Seaboard Air Line Ry. Co., 41 S. E.
Rep. 786.

A violation of a statutory obligation by an employer is
negligence per se. Union Pac. Ry. Co. v. McDonald, 152 U. S.
262, and cases cited. Contributory negligence will not bar a
recovery when the defendant itself has violated a positive
requirement of law. Flint &c. R. Co. v. Lull, 28 Michigan.
510, 515; The Pennsylvania, 19 Wall. 125; Carterville Coal Co.
v. Abbott, 181 Illinois, 495; Kansas City, M. & B. R. R. v.
Flippo, 138 Alabama, 487.

The evidence in this case should have been submitted to the

jury. It may well be doubted whether there is any evidence
of negligence on the part of deceased. It certainly can not be
said that all minds, from the evidence, would arrive at the
conclusion that deceased had been guilty of negligence causing
his own death. The decisions of this court have well settled
the law to be that the case must go to the jury wherever there

is reasonable ground for ordinary minds to arrive at different
conclusions.  Railroad Co. v. Stout, 17 Wall. 657, 663.

The witnesses as to the occurrence of the accident were em-
ployés of the defendant in error and in a sense were interested
witnesses; therefore the measure of credence to be given their
evidence should have been left to the jury. Texas & Pac.
R. Co. v. Carlin, 189 U. S. 354, 361.

The defendant in error by refusing to haul the defective
car could have avoided the injury to Schlemmer, and although
Schlemmer might have been guilty of ordinary want of care
and caution, still the defendant in error was liable, since by
using reasonable care and prudence it might have avoided
the consequences of plaintiff’s negligence. Grand Trunk
Ry. Co. v. Ives, 144 U. S. 408.

From the mere fact of the occurrence of the injury negligence
is not to be presumed. Northern Pac. R. R. v. Everett, 152
U. 8. 107.

In the courts of Pennsylvania, as well as those of the United
States, the trend of decision in the more recent cases is to the
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effect that, except in cases in which both the evidence and all
inferences which may be drawn therefrom are all one way,
questions of negligence and contributory negligence are for the
jury. Esherv. Mineral R. & Min. Co.,28 Pa. Super. Ct. 387;
Kalkeary v. Thackery, 165 Pa. 584; Hogan v. West Mahony Tp.
&c. Co., 174 Pa. 352; Fetterman v. Rush Twp., 28 Pa. Super. Ct. 7.

Mr. M. E. Olmsted, with whom Mr. C. H. McCauley and
Mr. A. C. Stamm were on the brief, for defendant in error:

The state court having decided the case upon the ground of
contributory negligence, which does not present a Federal
question, its judgment would not be reviewable here even
though another issue, presenting a Federal question, had been
squarely raised.

Even though a Federal question had been squarely raised in
the Supreme Court of Pennsylvania, nevertheless, as the de-
fense of contributory negligence was found by that court to be
a complete defense, it would have been unnecessary for it to
pass upon the Federal question and its failure to do so could
not have been assigned as error here. Adams County v. Bur-
Lington & Missourt R. R. Co., 112 U. S. 123; Chouteau v. Gibson,
111 U. 8. 200; Murdock v. Memphis, 20 Wall. 590, 636. See
also Jenkins v. Loewenthal, 110 U. S. 222.

Where the Supreme Court of a State decides a Federal ques-
tion, in rendering a judgment, and also decides against the
plaintiff in error on an independent ground not involving a
Federal question, and broad enough to maintain the judgment,
the writ of error will be dismissed, without considering the
Federal question. Hale v. Akers, 132 U. S. 554; McManus v.
O’Sullivan, 91 U. 8. 578; Brown v. Atwell, 92 U. S. 327; Citizens’
Bank v. Board of Liquidation, 98 U. S. 140; Chouteau v. Gibson,
111 U. 8. 200; Adams County v. Burlington & Missouri Ral-
road, 112 U. S. 123; Detroit City Railway v. Guthard, 114 U. S.
133; New Orleans Water Works Co. v. Louisiana Sugar Refining
Co., 125 U. 8. 18; De Saussure v. Gaillard, 127 U. S. 216, 234.

The trial judge having declared that upon plaintiff’s own
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evidence she was not entitled to recover because of the contribu-
tory negligence of the deceased; and the Supreme Court of
Pennsylvania having affirmed the judgment upon that ground
alone, there is nothing to which the jurisdiction of this eourt
can attach.

Assumption of risk and contributory negligence are separate
and distinct defenses. The act of 1893 relates to the former
only. It does not take away the latter.

Under the law of Pennsylvania, plaintiff would not be en-
titled to recover even if the deceased had not been guilty of
contributory negligence, because it is the law of that State
that an employé assumes the risks incident to the discharge
of his duties, even though those duties are hazardous, if he
has had an opportunity to ascertain their dangerous charac-
ter. Patterson v. R. R. Co., 76 Pa. St. 389; Piltsburgh & Con-
nellsville R. R. Co. v. Sentmeyer, 92 Pa. St. 276.

The act of 1893 does not apply to this case at all; but if it
did it simply took away from defendant that single ground
of defense, namely, the assumption of risk by the employé.

Recovery by a plaintiff is precluded where his or her own
negligence has proximately contributed to his or her own
injury. Washington & Georgetown R. R. Co. v. McDade, 135
U. 8. 554; 7 Am. & Eng. Enc. of Law, 371; Sunney v. Holt, 15
Fed. Rep. 880; Motey v. Pickle M. & G. Co., 74 Fed. Rep. 155.

Although under the act of 1893, where applicable, an em-
ployé will not be deemed to have assumed the risk of the
employment, nevertheless he must act in such manner that
injury shall not befall him as the result of his own fault or
imprudence. The distinetion between “assumption of risk”
and “contributory negligence” has always been clearly drawn.
C.0. & G. R. R. v. McDade, 191 U. S. 64; Narramore v. Ry.
Co., 96 Fed. Rep. 298; St. Louis Cordage Co. v. Miller, 126
Fed. Rep. 495; Hesse v. R. R. Co., 58 Ohio St. 167; Miner v.
R. R. Co., 153 Massachusetts, 398.

The provision in the act of 1893 that no employé of a com-
mon carrier, who may be injured by any car in use contrary to




8 OCTOBER TERM, 1906.
Opinion of the Court. 205 U. 8.

the provisions requiring automatic couplers, shall be deemed
to have assumed the risk occasioned thereby, can have no
effect on the general principle of law that recovery by a plaintiff
is precluded where his own negligence has proximately contrib-
uted to, and, as in this case, caused, his own injury. Winkler
v. Phila. & R. R. R., 53 Atl. Rep. 90; C. C. C. & St. L. Ry. Co.
v. Baker, 91 Fed. Rep. 224; D. & R. G. R. R. Co. v. Arrigh,
129 Fed. Rep. 347; Narramore v. C. C. C. & St. L. R. R., 96
Yed. Rep. 298; L. E. & W. Ry. Co. v. Craig, 73 Fed. Rep. 642;
Hodges v. Kimball, 104 Fed. Rep. 745; Dizon v. W. U. Tel. Co.,
68 Fed. Rep. 630; Kilpatrick v. Grand Trunk Ry. Co., 27 Am.
& Eng. R. R. Cases, 945.

Mr. JusticE HoLMES delivered the opinion of the court.

This is an action for the death of the plaintiff’s intestate,
Adam M. Schlemmer, while trying to couple a shovel car to a
caboose. A nonsuit was directed at the trial and the direction
was sustained by the Supreme Court of the State. The shovel
car was part of a train on its way through Pennsylvania from
a point in New York, and was not equipped with an automatic
coupler in accordance with the act of March 2, 1893, c. 196, § 2,
27 Stat. 531.  Instead of such a coupler it had an iron drawbar
fastened underneath the car by a pin and projecting about a
foot beyond the car. This drawbar weighed about eighty
pounds and its free end played up and down. On this end was
an eye, and the coupling had to be done by lifting the free end,
possibly a foot, so that it should enter a slot in an automatic
coupler on the caboose and allow a pin to drop through the eye.
Owing to the absence of buffers on the shovel car and to its
being so high that it would pass over those on the caboose,
the car and caboose would crush any one between them if
they came together and the coupling failed to be made.
Schlemmer was ordered to make the coupling as the train was
slowly approaching the caboose. To do so he had to get be-
tween the cars, keeping below the level of the bottom of the
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shovel car. It was dusk and in endeavoring to obey the
order and to guide the drawbar he rose a very little too high,
and, as he failed to hit the slot, the top of his head was crushed.

The plaintiff in her declaration alleged that the defendant
was transporting the shovel car from State to State and that
the coupler was not such as was required by existing laws.
At the trial special attention was called to the United States
statute as part of the plaintiff’s case. The court having di-
rected a nonsuit with leave to the plaintiff to move to take
it off, a motion was made on the ground, among others, “that
under the United States statute, specially pleaded in this case,
the decedent was not deemed to have assumed the risk owing
to the fact that the car was not equipped with an automatic
coupler.”  The question thus raised was dealt with by the
court in overruling the motion. Exceptions were allowed and
an appeal taken. Among the errors assigned was one “in
holding that the shovel car was not a car used in interstate
commerce or any other kind of traffic,” the words of the court
below. The Supreme Court affirmed the judgment in words
that we shall quote. We are of opinion that the plaintiff’s
rights were saved and that we have jurisdiction of the case,
subject to certain matters that we shall discuss.

On the merits there are two lesser questions to be disposed
of before we come to the main one. A doubt is suggested
Wwhether the shovel car was in course of transportation between
points in different States, and also an argument is made that
it was not a car within the contemplation of §2. On the
former matter there seems to have been no dispute below.
The trial court states the fact as shown by the evidence, and
_testimony that the car was coming from Limestone, New York,
18 set forth, which, although based on the report of others, was
evidence, at least unless objected to as hearsay. Damon v.
Carrol, 163 Massachusetts, 404, 408, 409. It was the testimony

of the defendant’s special agent employed to investigate the
matter,

The latter question is pretty nearly answered by Johnson v.
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Southern Pacific Co., 196 U. S. 1, 16. As there observed,
“Tested by context, subject matter and object, ‘any car’
meant all kinds of cars running on the rails, including loco-
motives.” “The object was to protect the lives and limbs
of railroad employés by rendering it unnecessary for a man
operating the couplers to go between the ends of the cars.”
These considerations apply to shovel cars as well as to loco-
motives, and show that the words “used in moving interstate
traffic” should not be taken in a narrow sense. The later act
of March 2, 1903, c. 976, 37 Stat. 943, enacting that the pro-
vision shall be held to apply to all cars and similar vehicles,
may be used as an argument on either side, but in our opinion
indicates the intent of the original act. 196 U. S. 21. There
was an error on this point in the decision below.

A faint suggestion was made that the proviso in § 6 of the
act, that nothing in it shall apply to trains composed of four-
wheel cars, was not negatived by the plaintiff. The fair infer-
ence from the evidence is that this was an unusually large car of
the ordinary pattern. But, further, if the defendant wished to
rely upon this proviso, the burden was upon it to bring itself
within the exception. The word “provided” is used in our
legislation for many other purposes beside that of expressing
a condition. The only condition expressed by this clause is
that four-wheeled cars shall be excepted from the requirements
of the act. In substance it merely creates an exception,
which has been said to be the general purpose of such clauses.
Interstate Commerce Commission v. Baird, 194 U. S. 25, 36, 37.
“The general rule of law is, that a proviso carves special ex-
ceptions only out of the body of the act; and those who set up
any such exception must establish it,” etc. Ryan v. Carter,
93 U. S. 78, 83. United States v. Divon, 15 Peters, 141, 165.
The rule applied to construction is applied equally to the bur-
den of proof in a case like this. United States v. Cook, 17 Wall.
168; Commonwealth v. Hart, 11 Cush. 130, 134.

We come now to the main question. The opinion of the
Supreme Court was as follows: ¢ Whether the Act of Congress
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has any applicability at all in actions for negligence
in the courts of Pennsylvania, is a question that does not arise
in this case, and we therefore express no opinion upon it.
The learned judge below sustained the nonsuit on the ground
of the deceased’s contributory negligence and the judgment
is affirmed on his opinion on that subject.” It is said that the
existence of contributory negligence is not a Federal question
and that as the decision went off on that ground there is nothing
open to revision here.

We certainly do not mean to qualify or limit the rule that,
for this court to entertain jurisdiction of a writ of error to a
state court, it must appear affirmatively that the state court
could not have reached its judgment without tacitly, if not
expressly, deciding the Federal matter. Bachtel v. Wilson,
January 7, 1907, 204 U. S. 36. But on the other hand, if
the question is duly raised and the judgment necessarily, or
by what appears in fact, involves such a decision, then this
court will take jurisdietion, although the opinion below says
nothing about it. Kau/cauna Water Power Co. v. Green Bay
& Missi. Canal Co., 142 U. S. 254. And if it is evident that a
ruling purporting to deal only with local law has for its pre-
mise or necessary concomitant a cognizable mistake, that may
be sufficient to warrant a review. Terre Haute & Indianapolis
Railroad Co. v. Indiana, 194 U. 8. 579. The application of this
rather vague principle will appear as we proceed.

It is enacted by § 8 of the act that any employé injured by
any car in use contrary to the provisions of the act, shall not
be deemed to have assumed the risk thereby occasioned,
although continuing in the employment of the carrier after
the unlawful use had been brought to his knowledge. An early,
if not the earliest, application of the phrase “assumption of
risk ” was the establishment of the exception to the liability of a
master for the negligence of his servant when the person in-
Jured was a fellow servant of the negligent man. Whether an
actual assumption by contract was supposed on grounds of
economic theory, or the assumption was imputed because of a
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conception of justice and convenience, does not matter for the
present purpose. Both reasons are suggested in the well-
known case of Farwell v. Boston & Worcester R. R. Co., 4 Met.
49, 57, 58. But, at the present time, the notion is not confined
to risks of such negligence. It is extended, as in this statute
it plainly is extended, to dangerous conditions, as of machinery,
premises and the like, which the injured party understood
and appreciated when he submitted his person to them. In
this class of cases the risk is said to be assumed because a
person who freely and voluntarily encounters it has only him-
self to thank if harm comes, on a general principle of our law.
Probably the modification of this general principle by some
judicial decisions and by statutes like § 8 is due to an opinion
that men who work with their hands have not always the free-
dom and equality of position assumed by the doctrine of
laissez faire to exist.

Assumption of risk in this broad sense obviously shades into
negligence as commonly understood. Negligence consists in
conduct which common experience or the special knowledge
of the actor shows to be so likely to produce the result com-
plained of, under the circumstances known to the actor, that
he is held answerable for that result, although it was not certain,
intended, or foreseen. He is held to assume the risk upon the
same ground. Choctaw, Oklahoma & Gulf R. R. Co. v. McDade,
191 U. 8. 64, 68. Apart from the notion of contract, rather
shadowy as applied to this broad form of the latter conception,
the practical difference of the two ideas is in the degree of their
proximity to the particular harm. The preliminary conduct
of getting into the dangerous employment or relation is said
to be accompanied by assumption of the risk. The act more
immediately leading to a specific accident is called negligent.
But the difference between the two is one of degree rather than
of kind; and when a statute exonerates a servant from the
former, if at the same time it leaves the defense of contributory
negligence still open to the master, a matter upon which we
express no opinion, then, unless great care be taken, the
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servant’s rights will be sacrificed by simply charging him with
assumption of the risk under another name. Especially is this
true in Pennsylvania, where some cases, at least, seem to have
treated assumption of risk and negligence as controvertible
terms. Patlerson v. Pittsburg & Connellsville R. R. Co., 76
Pa. St. 389. We cannot help thinking that this has happened
in the present case, as well as that the ruling upon Schlemmer’s
negligence was so involved with and dependent upon erroneous
views of the statute that if the judgment stood the statute
would suffer a wound.

To recur for a moment to the facts, the only ground, if any,
on which Schlemmer could be charged with negligence is that
when he was between the tracks he was twice warned by the
yard conductor to keep his head down. Tt is true that he had
a stick, which the rules of the company required to be used in
coupling, but it could not have been used in this case, or at
least the contrary could not be and was not assumed for the
purpose of directing a nonsuit. It was necessary for him to
get between the rails and under the shovel car as he did, and
his orders contemplated that he should do so. But the opinion
of the trial judge, to which, as has been seen, the Supreme
Court refers, did not put the decision on the fact of warning
alone. On the contrary, it began with a statement that an
employé takes the risk even of unusual dangers if he has notice
of them and voluntarily exposes himself to them. Then it
went on to say that the deceased attempted to make the coup-
ling with the full knowledge of the danger, and to imply that
the defendant was guilty of no negligence in using the arrange-
ment which it used. It then decided in terms that the shovel
¢ar was not a car within the meaning of §2. Only after these
preliminaries did it say that, were the law otherwise, the de-
ceased was guilty of contributory negligence; leaving it some-
What uncertain what the negligence was.

It seems to us not extravagant to say that the final ruling
Was 50 implicated with the earlier errors that on that ground
alone the judgment should not be allowed to stand. We are
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clearly of opinion that Schlemmer’s rights were in no way im-
paired by his getting between the rails and attempting to
couple the cars. So far he was saved by the provision that he
did not assume the risk. The negligence, if any, came later.
We doubt if this was the opinion of the court below. But
suppose the nonsuit has been put clearly and in terms on
Schlemmer’s raising his head too high after he had been warned.
Still we could not avoid dealing with the case, because it still
would be our duty to see that his privilege against being held
to have assumed the risk of the situation should not be impaired
by holding the same thing under another name. If a man not
intent on suicide but desiring to live, is said to be chargeable
with negligence as matter of law when he miscalculates the
height of the car behind him by an inch, while his duty requires
him, in his crouching position, to direct a heavy drawbar
moving above him into a small slot in front, and this in the
dusk, at nearly nine of an August evening, it is utterly impossi-
ble for us to interpret this ruling as not, however unconsciously,
introducing the notion that to some extent the man had taken
the risk of the danger by being in the place at all. But what-
ever may have been the meaning of the local courts, we are of
opinion that the possibility of such a minute miscalculation,
under such circumstances, whatever it may be called, was so
inevitably and clearly attached to the risk which Schlemmer
did not assume, that to enforce the statute requires that the

judgment should be reversed.
Judgment reversed.

Mr. Justice BrEwWER, with whom concurred MR. JUSTICE
PeckuaM, Mg. Justice McKENNA and MR. JUSTICE Day,
dissenting.

I dissent from the opinion and judgment in this case and
for these reasons:

This was an action in the Common Pleas Court of Jefferson
County, Pennsylvania, to recover damages on account of the
death of the husband of plaintiff. On the trial the court or-
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dered a nonsuit on the ground of contributory negligence on
the part of the decedent, with leave to the plaintiff to move
to take the same off. This motion was made and overruled;
judgment for the defendant was entered, which was affirmed
by the Supreme Court of the State. The decedent was killed
while attempting to couple a steam shovel to a caboose. The
steam shovel was being moved in interstate transportation
and was not equipped with the safety coupler required by
act of Congress of March 2, 1893, 27 Stat. 531. The eighth
section of that act provides:

“That any employé of any such common carrier who may
be injured by any locomotive, ear or train in use contrary to
the provision of this act shall not be deemed thereby to have
assumed the risk thereby occasioned, although continuing in
the employment of such carrier after the unlawful use of such
locomotive, car or train had been brought to his knowledge.”

This, while removing from the employé the burden of any
assumption of risk, does not relieve him from liability for con-
tributory negligence. For the rule is well settled that while,
In cases of this nature, a violation of the statutory obligation of
the employer is negligence per se, and actionable if injuries
are sustained by servants in consequence thereof, there is
no setting aside of the ordinary rules relating to contributory
negligence, which is available as a defense, notwithstanding
the statute, unless that statute is so worded as to leave no doubt
that this defense is also to be excluded. Taylor v. Carew
Manujacturing Company, 143 Massachusetts, 470; Krause v.
Morgan, 53 Ohio St. 26; East Tennessee, &c. Railroad Company
V. Rush, 15 Lea (Tenn.), 145, 150; Queen v. Dayton Coal, &c.
Company, 95 Tennessee, 458; Reynolds v. Hindman, 32 Iowa,
146; Caswell v. Worth, 85 E. C. L. 849; Buckner v. Richmond,
&c. Radlroad Company, 72 Mississippi, 873; Victor Coal Company
V. Muir, 20 Colorado, 320; Holum, Admr., &e. v. Chicago, &e.
Railway Company, 80 Wisconsin, 299; Kilpatrick v. Grand
Trunk Railway, 74 Vermont, 288; Denver & R. G. Railroad
Company v. Arrighi, 129 Yed. Rep. 347; Winkler v. Phila-
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delphia d&c. Railroad Company, 4 Pennewill’s Delaware Rep.
80. The Interstate Commerce Commission held this to be the
rule in reference to this particular statute. 14th Ann. Rep.
1900, p. 84. Indeed it is not contended by the majority that
the defense of contributory negligence has been taken away.

That there is a vital difference between assumption of risk
and contributory negligence is clear. As said by this court in
Choctow, Oklahoma, &c. Railroad Company v. McDade, 191
U. 8. 64, 68: “The question of assumption of risk is quite apart
from that of contributory negligence.” See also Union
Pacific Railway Co. v. O'Brien, 161 U. S. 451, 456. This
proposition, however, is so familiar and elementary that citation
of authorities is superfluous.

In the motion for a nonsuit the second proposition was that
“the evidence upon behalf of plaintiff proves conclusively that
the accident happened because the deceased failed to keep his
head at least as low as the floor of the steam shovel—that this
omission was the fault of the deceased exclusively—and that
deceased was guilty of contributory negligence and there can
be no recovery in this case.”

In ordering the nonsuit the trial court said:

“True, under said act he was not considered to have assumed
the risks of his employment, but by this is certainly meant no
more than such risks as he was exposed to thereby, and re-
sulted in injury free from his own negligent act. It would
hardly be argued that defendant would be liable, under such
circumstances, were the employé to voluntarily inflict an injury
upon himself by means of the use of the improperly equipped
car. And yet it is but a step from contributory negligence to
such an act.

B * * * * * * *

“Tt seems very clear to us that, whatever view we may take
of this case, we are led to the legal conclusion that decedent
was guilty of negligence that contributed to his death, and
that the plaintiff, however deserving she may be, or however
much we regret the unfortunate accident, cannot recover.”
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The Supreme Court affirmed the judgment in the following
per curigm opinion:

“Whether the act of Congress in regard to the use of auto-
matic couplings on cars employed in interstate commerce has
any applicability at all in actions for negligence in the courts
of Pennsylvania is a question that does not arise in this case,
and we therefore express no opinion upon it. The learned
judge below sustained the nonsuit on the ground of the de-
ceased’s contributory negligence, and the judgment is affirmed
on his opinion on that subject.”

That contributory negligence is a non-Federal question is
not doubted, and that when a state court decides a ease upon
grounds which are non-Federal and sufficient to sustain the
decision this court has no jurisdiction is conceded.

While sometimes negligence is a mixed question of law and
fact, yet in the present case, whether the decedent in attempt-
ing to make the coupling, after the warning given by the con-
ductor, lifted his head unnecessarily and negligently, is solely
a question of fact, and in cases coming on error from the judg-
ment of a state court the findings of that court on questions
of fact have always been held conclusive on us. See Chrisman
v. Mailler, 197 U. S. 313, 319, and the many cases cited in the
opinion,

It would seem from this brief statement that the case ought
to be dismissed for lack of jurisdiction. Escape from this
conclusion can only be accomplished in one of these ways: By
investigation of the testimony and holding that there was no
proof of contributory negligence. If the case came from one
of the lower Federal courts we might properly consider whether
there was sufficient evidence of contributory negligence; but,
as shown above, a very different rule obtains in respect to
cases coming from a state court. We said this very term, in
Bachtel v. Wilson, 204 U. S. 36, 40, in reference to a case com-
ing from a state court to this: “Before we can pronounce this
Judgment in conflict with the Federal Constitution it must be

made to appear that this decision was one necessarily in con-
VOL. ccv—2
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flict therewith, and not that possibly or even probably it was.”
Before then we can disturb this judgment of the Supreme
Court of Pennsylvania it must (paraphrasing the language
just quoted a little) be made to appear that its decision of the
question of contributory negligence was one necessarily in
disregard of the testimony and not that possibly or even
probably it was.

It cannot be said that there was no evidence of negligence on
the part of the decedent. The plaintiff’s testimony (and the
defendant offered none) showed that deceased was an ex-
perienced brakeman; that the link and pin coupling was in
constant use on other than passenger coaches; that before the
deceased went under the car the pin had already been set;
that as he was going under the car he was twice notified to be
careful and keep his head down, and yet, without any necessity
therefor being shown, he lifted his head and it was crushed
between the two cars; that all he had to do was to guide the
free end of the drawbar into the slot, and while the drawbar
weighed seventy-five to eighty pounds, it was fastened at one
end, and the lifting and guiding was only of the other and loose
end; that the drawheads were of the standard height and the
body of the shovel car higher than that of the caboose. Imme-
diately thereafter the coupling was made by another brakeman
without difficulty. If an iron is dangerously hot, and one
knows that it is hot and is warned not to touch it, and does
touch it without any necessity therefor being shown, and is
thereby burned, it is trifling to say that there is no evidence of
negligence.

A second alternative is that this court finds that the Supreme
Court of Pennsylvania recognizes no difference between as-
sumption of risk and contributory negligence. But that is
not to be imputed in view of the rulings in the lower court,
affirmed by the Supreme Court, to say nothing of the recog-
nized standing and ability of that court.

Or we may hold that the Pennsylvania courts intentionally,
wrongfully and without any evidence thereof found that there
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was contributory negligence in order to avoid the binding force
of the Federal law. During the course of the argument, in
response to an interrogation, counsel for plaintiff in error
bluntly charged that upon those courts. Of course this court
always speaks in respectful terms of the decisions it reviews,
but the implication of the most courteous language may be
as certain as a direct charge.

It is intimated that the Pennsylvania courts confuse as-
sumption of risk and contributory negligence—in other words,
are unmindful of the difference between them, and Patterson
v. Piitsburg, &c. Railroad Company, 76 Pa. St. 389, is cited as
authority. That case was decided more than thirty years
ago, and might, therefore, fairly be considered not an expres-
sion of the present views of those courts. But on examination
of the case, in which a judgment in favor of the railroad was
reversed by the Supreme Court, we find this language which
is supposed to indicate the confusion (pp. 393, 394):

“In this discussion, however, we are not to forget that the
servant is required to exercise ordinary prudence. If the
instrumentality by which he is required to perform his service
is 50 obviously and immediately dangerous, that a man of
common prudence would refuse to use it, the master cannot be
held liable for the resulting damage. In such case the law
adjudges the servant guilty of concurrent negligence, and will
refuse him that aid to which he otherwise would be entitled.
But where the servant, in obedience to the requirement of the
master, incurs the risk of machinery, which though dangerous,
Is not so much so as to threaten immediate injury, or where it
is reasonably probable that it may be safely used by extraor-
dinary caution or skill, the rule is different. In such case the
master is liable for a resulting aceident.”

Curiously enough in Narramore v. Cleveland, &c. Railway
Company, 37 C. C. A. 499, 505, a recent decision of the Court
of Appeals of the Sixth Circuit, in the opinion announced by
Circuit Judge Taft is language not altogether dissimilar:

“Assumption of risk and contributory negligence approxi-
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mate where the danger is so obvious and imminent that no
ordinarily prudent man would assume the risk of injury there-
from. But where the danger, though present and appreciated,
is one which many men are in the habit of assuming, and which
prudent men who must earn a living are willing to assume for
extra compensation, one who assumes the risk cannot be said
to be guilty of contributory negligence if, having in view the
risk of danger assumed, he uses care reasonably commensurate
with the risk to avoid injurious consequences. One who does
not use such care, and who, by reason thereof, suffers injury,
is guilty of contributory negligence, and cannot recover,
because he, and not the master, causes the injury, or because
they jointly cause it.”

For these reasons I dissent from the opinion and judgment,
and am authorized to say that Mr. Justice PeckHAM, MER.
Justice McKENNA and MR. Justice DAY concur in this dissent.

TINSLEY ». TREAT, UNITED STATES MARSHAL.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE EASTERN DISTRICT OF VIRGINIA.

No. 369. Argued December 3, 4, 1906.—Decided March 4, 1907.

A distriet judge of the United States on application to remove from the
district where defendant is arrested to that where the offense is triable
acts judicially and the provision of § 1014, Rev. Stat., that the proceed-
ings are to be conducted agreeably to the usual mode of process in the
State against offenders has no application to the inquiry on application
for removal.

While in a removal proceeding under § 1014, Rev. Stat., an indictment
constitutes prima facie evidence of probable cause it is not conclusive,
and evidence offered by the defendant tending to show that no offense
triable in the district to which removal is sought had been committed
is admissible; and its exclusion is not mere error but the denial of 2 right
secured under the Federal Constitution.
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Mr. John J. Vertrees and Mr. John S. Miller, with whom
Mr. Henry A. M. Smith, Mr. James C. Bradford, Mr. James P.
Helm, Mr. Marcellus Green and Mr. Garner Wynn Green
were on the brief, for appellants in this case and in numbers
370-379, argued simultaneously herewith : !

In habeas corpus removal proceedings instituted to prevent
the removal of an “offender” under § 1014, Rev. Stat., when
a certified copy of the indictment is the only evidence intro-
duced by the Government to show the existence of probable
cause, it is the right of the “offender” to present evidence
that proves the absence of probable cause; that he is inno-
cent of the offense charged in the indictment, or that the
court has no jurisdiction.

This right exists also on the hearing before the judge of
the distriet upon an application to him for an order of removal.
In re Doig, 4 Fed. Rep. 194, 195; In re Price, 83 Fed. Rep. 830;
United States v. Pope, Fed. Cases, No. 16,069; In re Wood,
95 Fed. Rep. 288; United States v. Fowkes, 49 Fed. Rep. 50;
53 Fed. Rep. 13; In re Wolf, 27 Fed. Rep. 606; In re Greene,
52 Fed. Rep. 104; United States v. Greene, 100 Fed. Rep. 941;
Uniled States v. Lee, 84 Fed. Rep. 626; United States v. Greene,
108 Fed. Rep. 816; In re Dana, 68 Fed. Rep. 886; Ex parte
Rickett, 61 Fed. Rep. 203; Price v. McCarty, 89 Fed. Rep. 84;
United States v. Rodgers, 23 Fed. Rep. 661; United States v.
Brawner, 7 Fed. Rep. 86; In re Buell, 4 Fed. Cases, No. 2102;
United States v. Voltz, Fed. Cases, No. 16,627; United States v.
Haskins, Fed. Cases, No. 15,322; United States v. Shepard,
Fed. Cases, No. 16,273; In re Alexander, Fed. Cases, No. 162 ;
In re Beshears, 79 Fed. Rep. 70; In re Terrill, 51 Fed. Rep.
213; In re Corning, 51 Fed. Rep. 205.

For various questions involved in removals decided by
this court, see Horner v. United States, 143 U. S. 207; Greene

1 See p. 33, post.
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v. Henkel, 183 U. 8. 249; Beavers v. Henkel, 194 U. S. 73;
Benson v. Henkel, 198 U. S. 1; Hyde v. Shine, 199 U.S. 62.

Text-writers sustain appellants’ contention, Hughes’ Crim.
Proc., §§15-17, p. 29, and so does the Attorney-General of
the United States. Ops. Atty. Gen., 1904, p. 3.

The question of jurisdiction under the Federal Constitu-
tion is one far-reaching and fundamental. Under the statute,
the party accused is to be bound over for trial before such
court of the United States as by law has cognizance of the
offense. Under the Constitution, the only court of the Uni-
ted States which has cognizance is a court of the United
States sitting and trying the case in the State and district
wherein the crime shall have been committed. If, therefore,
the application to the magistrate be to commit the prisoner
for trial in a State and district in which the crime shall not
have been committed, it is evident that the application would
have to be refused. The injunctions of the law—constitu-
tional and statutory—are imperative. The effect of an
indictment found as proof of probable cause before the Com-
missioner has also been adjudicated by this court. See Bea-
vers v. Henkel, 194 U. S. 73; Hyde v. Shine, 199 U. S. 84.

From the beginning of the Government the universal hold-
ing of the United States courts has been upon the question
of innocence or guilt, that the indictment was only probative
and prima facie and that the accused had the right to submit
testimony in rebuttal of its effect as showing probable cause.

A fortiori, could its effect be no greater than merely prima
facie and the party be entitled to rebut its effect by evidence
to the contrary. The rule that a copy of the indictment,
nothing else appearing, ought to be accepted as sufficient, is
not only convenient for the Government, but does no injustice
to the accused. In the absence of exculpatory evidence, a copy
of the indictment may well be accepted as equivalent to an
affidavit, as sufficient authority for removal. In that sense
it is prima facie evidence of probable cause. It is treated as
evidence, and as being sufficient under such circumstances:
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but when it is said that there must be evidence of probable
cause, it means that the court should be satisfied that there
is evidence on which a jury may convict. United States v.
Fowkes, 49 Fed. Rep. 52; or at least proof furnishing good
reasons to believe that the crime alleged has been committed
by the accused. United States v. Burr, 25 Fed. Cas. No. 14,692a.

Mr. Assistant Attorney General McReynolds for appellees:

The action of the court below was correct.

In Virginia one indicted for erime is not entitled to a pre-
liminary examination before being put on trial. Virginia
Code Ann. (Pollard) 1904, § 4003 and note; § 4012; Jones's
case, 86 Virginia, 661.

Before the Distriet Judge no question was raised as to suffi-
ciency of the indictment. After examination it was held
valid by both judges below, and in view of their conclusion
cannot be said to be obviously bad. In the present proceed-
ing neither this nor the trial court should inquire with great
particularity as to technicalities. Such points should be
considered and the legal sufficiency of the indictment deter-
mined only by the court in which it was found. Benson v.
Henkel, 198 U. 8. 1, 10.

No court on habeas corpus can be required to pass upon
them in advance of a trial in the court of the indictment.
Horner v. United States, 143 U. S. 577; Raggins v. United
States, 199 U. S. 547.

Identity was admitted and no extraordinary facts suggested
to indicate bad faith or any peculiar hardships which would
result from removal, and the examining judge decided it was
his duty to direct the same.

One charged with an offense against the United States
must be arrested and committed as though similarly charged
with crime against the State. The duties of the Federal
Judge in reference to removal begin after the accused has been
committed and the language of the statute seems to make
1t obligatory upon him to direct a removal upon application.
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It certainly does not in terms require him to hear proof and
conduct an inquiry as to guilt or innocence. The removal
of witnesses and offenders is put on the same basis. No
doubt the Federal judge should inquire into the regularity of
arrest and commitment and see that they harmonize with the
law of the State; and in extraordinary cases possibly he might
go further. If he finds the proceedings entirely regular he
should issue the warrant. At most he has a certain discretion,
to be sparingly exercised to prevent wrong, and not to be in-
terfered with unless it be in cases of manifest abuse.

The object of § 1014 was to afford an expeditious mode for
arresting and bringing one accused to trial under the ordinary
safeguards prescribed by state law; and the questions pre-
liminary to arrest and commitment were understood to be
within the ability of a justice of the peace to decide. See
Benson v. Henkel, 198 U. S. 1; Hyde v. Shine, 199 U. S. 62;
Benson v. McMahon, 127 U. S. 457; Ornelas v. Ruiz, 161
U. 8. 502; In re Belknap, 96 Fed. Rep. 614.

MRr. Cuier JusticE FuLLEr delivered the opinion of the
court.

In May, 1906, the grand jury in the United States Circuit
Court for the Middle District of Tennessee returned an in-
dictment against thirty corporations, two partnerships, and
twenty-five persons, as defendants. This indictment con-
tained six counts. Generally speaking, the first, second,
fourth and fifth charged the defendants with violating section 1
of the act of Congress approved July 2, 1890, entitled “An
act to protect trade and commerce against unlawful restraints
and monopolies;” and the third and sixth counts charged
them under section 5440 of the Revised Statutes. In July,
1906, the Government presented to the District Judge of the
Eastern Distriet of Virginia, at Richmond, a complaint made
by Morgan Treat, United States Marshal, alleging that he
believed James G. Tinsley stood indicted as aforesaid, and
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annexing a certified copy of the indictment as a part of the
complaint, and praying that Tinsley might “be arrested and
imprisoned and removed or bailed, as the case may be, for
trial before the said Circuit Court of the United States for the
Middle District of Tennessee, and further dealt with according
to law.” Tinsley was arrested and taken directly before the
district judge, who acted as committing magistrate as well
as the judge to order removal. In the proceedings before the
district judge, Tinsley admitted that he was one of the de-
fendants named in the indictment. The Government relied
on the certified copy of the indictment, and offered no evidence
except that; and asked for an order to be made for Tinsley’s
commitment and removal forthwith.

The record of those proceedings states:

“And thereupon the defendant, J. G. Tinsley, offered
himself as witness in his own behalf, and being about to be
sworn, the United States, by its counsel, thereupon objected
to the witness being sworn or to any testimony being given in
rebuttal of the indictment in these proceedings, on the ground
that the identity of the defendant being admitted, inasmuch
as the indictment on its face charges offenses against the
United States committed and triable in the jurisdietion in
which the defendant stands indicted, no evidence is admissible
here to impeach the indictment, and the order of commitment
should be made without other proof.

“The defendant’s counsel thereupon offered to prove by
the defendant and other witnesses then and there present,
that the Circuit Court for the Middle District of Tennessee
had no jurisdiction over the person of said defendant touching
the offenses charged in said indictment, in that defendant
and said other witnesses would, if permitted, testify that de-
fendant is, and has been for many years, a resident and citizen
of the city of Richmond, State of Virginia, and that defendant
Dever at any time, or at any place in the State of Tennessee,
at the times charged in the indictment, did or performed, or
Was party to, or engaged in any act or thing in the said indiet-
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ment charged as having been done and performed in any way
whatsoever by this defendant in the said State of Tennessee;
nor has defendant done, or performed, or been engaged in,
or a party to the same or any of them in any other place or
places at any other time or times whatsoever.

“Thereupon counsel for the Government renewed its ob-
jections as aforesaid.

“After hearing counsel on both sides, the court announced
its conclusions as follows:

‘““The conelusion reached by the court is that in a proceeding
for the arrest and removal of persons charged with a violation
of the laws of the United States pursuant to section 1014 of
the Revised Statutes of the United States, before a United
States District Judge, sitting in the State of Virginia, in which
State there no longer exists the right of a preliminary ex-
amination upon a crime charged prior to the trial upon the
merits, when said judge is called upon to act as well in the
matter of the apprehension of such persons, as in their re-
moval to the jurisdiction in which they have been indicted,
that upon the government’s presentation of a sufficient in-
dictment regularly found by a grand jury in a court of the
United States, properly charging the commission of an offense
within the distriet in which such indictment is found, coupled
with proof of the identity of the person indieted, it is its duty
to properly bail such person for appearance before the court
in which he is indicted, or cause him to be removed thereto.””

It was then ruled that the testimony offered was inad-
missible, and the District Judge ordered that the accused
either give bail or be held for removal. Tinsley declined to
give bond, a warrant directing removal to the Middle District
of Tennessee was issued, and he remained in custody pending
its execution. No objection was offered to the indictment
at any time during the proceedings before the District Judge.

The District Judge should not have allowed himself to be
controlled by the statutes of Virginia. In that commonwealth
it appears to have been formerly required that after indiet-
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ment an examination should be had, but by subsequent leg-
islation it was provided that where an indictment had been
found, a capias should be issued for the arrest of the defend-
ant, and no inquiry was to be made. But when there was no
indictment a person arrested for an indictable offense must
be taken before a magistrate for preliminary examination,
and it was the magistrate’s duty to inquire whether or not
there was sufficient cause for charging the accused with the
offense. Pollard’s Annotated Virginia Code, §§ 3955, 3969,
4003; Jones v. Commonwealth, 86 Virginia, 661.

But, as hereinafter seen, the District Judge on application
to remove acts judicially, and that part of section 1014 of the
Revised Statutes of the United States which says that the
proceedings are to be conducted “agreeably to the usual
mode of process against offenders in such State,” has no re-
lation to the inquiry on application for removal.

Application was then made to the Circuit Court for writs of
habeas corpus and certiorari, which were granted and due
returns made. The petition alleged that Tinsley was un-
lawfully restrained of his liberty by the marshal, under color
of authority of the United States by virtue of a warrant for
removal claimed to have been issued under section 1014, Re-
vised Statutes. It set forth in full the proceedings taken
before the District Judge and the rulings and orders made
during the hearing. It was charged that under and by virtue
of clause 3, section 2, article 3, of the Constitution, and of the
Sixth Amendment he was entitled to be tried, and could only
be tried for any alleged offense against the United States in
t1.16 State and district where the offenses charged in the in-
fhctment were committed; that the offenses specified in the
indictment were not committed in the Middle Distriet of
Tennessee; that none of the acts supposed to have been en-
gaged in by petitioner were done within that distriet; that
th(.? indictment stated no offense and was insufficient and
VOld.. It was further alleged that the warrant of removal
Was In violation of section 2 of article 3, of the Constitution
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and of the Sixth Amendment; that the rulings of the District
Judge, in holding the certified copy of the indictment con-
clusive and in refusing to permit the introduection of any
evidence on behalf of petitioner, deprived him of rights se-
cured by the Constitution and by section 1014, Revised Stat-
utes; and that he was deprived of his liberty without due
process of law.

At the hearing before the Circuit Court, in addition to the
record of the proceedings before the District Judge, an offer
was made to prove by witnesses the facts set forth in the
petition, but the court did not admit the same, because it was
held that the certified copy of the indictment, with proof of
the identity of the party accused, sufficiently established
the existence of probable cause.

In other words, the indictment was in effect held to be
conclusive. The Cireuit Judge said, it is true, that probable
cause must be shown in order to obtain a removal, but he
held that inasmuch as the copy of the indictment alone was
regarded as sufficient evidence of probable cause in Beavers V.
Henkel, 194 U. S. 73, it was sufficient in the present case.
In that case, however, no evidence was introduced to over-
come the prima facie case made by the indictment except
that evidence was offered as to what passed in the grand jury
room and rejected on that ground and not because it went to
the merits.

Section 1014 of the Revised Statutes reads as follows:

“Tor any crime or offense against the United States, the
offender may, by any justice or judge of the United States,
or by any commissioner of a circuit court to take bail, or by
any chancellor, judge of a supreme or superior court, chief
or first judge of common pleas, mayor of a city, justice of
the peace, or other magistrate, of any State where he may be
found, and agreeably to the usual mode of process against
offenders in such State, and at the expense of the United
States, be arrested and imprisoned, or bailed, as the case may
be, for trial before suck court of the United States as by law
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has cognizance of the offense. Copies of the process shall
be returned as speedily as may be into the clerk’s office of
such court, together with the recognizances of the witnesses
for their appearance to testify in the case. And where any
offender or witness is committed in any district other than
that where the offense is to be tried, it shall be the duty of
the judge of the district where such offender or witness is
imprisoned, seasonably to issue, and of the marshal to execute,
a warrant for his removal to the district where the trial is to
be had.”

Obviously the first part of this section provides for the
arrest of any offender against the United States wherever
found and without reference to whether he has been indicted,
but when he has been indicted in a district in another State
than the district of arrest, then, after the offender has been
committed, it becomes the duty of the District Judge, on
Inquiry, to issue a warrant of removal. And it has been
repeatedly held that in such cases the judge exercises some-
thing more than a mere ministerial funetion, involving no
judicial diseretion. He must look into the indictment to
ascertain whether an offense against the United States is
charged, find whether there was probable cause, and deter-
mine whether the court to which the accused is sought to be
removed has jurisdiction of the same. “The liberty of the
citizen, and his general right to be tried in a tribunal or forum
f)f his domieile, imposes upon the judge the duty of consider-
Ing and passing upon those questions.”  Mr. Justice Jackson,
then Circuit Judge, Greene’s Case, 52 Fed. Rep. 104. In the
language of Mr. Justice Brewer, delivering the opinion in
Beavers v. Henkel, 194 U, S. 73, 83:

“_It may be conceded that no such removal should be sum-
marily and arbitrarily made. There are risks and burdens
gt-t(‘ending it which ought not to be needlessly cast upon any
Individual. These may not be serious in a removal from
New York to Brooklyn, but might be if the removal was
from San Francisco to New York. And statutory provisions
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must be interpreted in the light of all that may be done under
them. We must never forget that in all controversies, civil
or criminal, between the Government and an individual the
latter is entitled to reasonable protection. Such seems to
have been the purpose of Congress in enacting section 1014,
Rev. Stat., which requires that the order of removal be issued
by the judge of the district in which the defendant is arrested.
In other words, the removal is made a judicial, rather than a
mere ministerial, act.”

In Greene v. Henkel, 183 U. S. 249, Greene was indicted
in the District Court of the United States for the Southern
District of Georgia. He was arrested and taken before a
commissioner in the State of New York. The commissioner
held that the certified copy of the indictment was conclusive
evidence of probable cause, and refused to hear any evidence
on the part of the defendant; and thereupon application was
made to the District Judge of the Southern District of New
York for an order of removal. That judge held that the
commissioner should have heard evidence, and remanded
the case. Evidence was then taken before the commissioner,
and he decided that there was probable cause. Application
was again made to the District Judge for an order of removal,
and he held that the evidence showed the existence of prob-
able cause, and made the order accordingly. Greene there-
upon presented his petition to the Circuit Court for a writ
of habeas corpus, which was denied, and the case brought
here on appeal. The evidence before the commissioner and
before the District Judge was not annexed to the petition nor
brought up on certiorari, so that it formed no part of the
record in the habeas corpus case. We held that, in the ab-
sence of the evidence, we must assume that the finding of
probable cause was sustained.

But it was insisted that the offense was only that which
was contained in the indictment, and if the indictment were
insufficient for any reason that then no offense was charged
upon which removal could be had. This court, however,
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ruled that the indictment did not preclude the Government
from giving evidence of a certain and definite character con-
cerning the commission of the offense and that the mere fact
that there might be lacking in the indictment some averment
of time or place or circumstance in order to render it free
from technical defects would not prevent the removal if
evidence were given on the hearing which supplied such
defects and showed probable cause to believe the defendants
guilty of the offense defectively stated in the indictment.
Mr. Justice Peckham, in delivering the opinion, was careful
to say that it was not held that where the indictment charged
no offense against the United States or the evidence failed
to show any, or, if it appeared that the offense charged was not
committed or triable in the district to which the removal
was sought, the judge would be justified in ordering the re-
moval, because there would be no jurisdiction to commit or
any to order the removal of the prisoner. “There must be
some competent evidence to show that an offense has been
committed over which the court in the other district had
jurisdiction, and that the defendant is the individual named
in the charge, and that there is probable cause for believing
him guilty of the offense charged.” On the facts of that
case it was not found necessary to express an opinion upon
the question whether the finding of an indictment was, in the
proceeding under section 1014, conclusive evidence of the
existence of probable cause for believing the defendant in
the indictment guilty of the charge set forth. Although it
may be said that if the indictment were conclusive upon
t}lle accused, it would be conclusive upon the Government
also,

It was held in Beavers v. Henkel, 194 U. S. 73; Benson v.
f{enlcel, 198 U. S. 1; Hyde v. Shine, 199 U. S. 62, as well as
(reene v, Henkel, supra, that an indictment constituted

prima facie evidence of probable cause, but not that it was
conclusive,

We regard that question as specifically presented in the
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present case and we hold that the indictment cannot be treated
as conclusive under section 1014.

This being so, we are of opinion that the evidence offered
should have been admitted. It is eontended that that
evidence was immaterial, and, if admitted, could not have
affected the decision of either the Distriet or Circuit Judge.
Of course, if the indictment were conclusive, any evidence
might be said to be immaterial, but if the indictment were only
prima facie, then evidence tending to show that no offense
triable in the Middle District of Tennessee had been committed
by defendant in that district could not be regarded as im-
material.

The Constitution provides that “The trial of all crimes,
except in cases of impeachment, shall be by jury; and such
trial shall be held in the State where the said crimes shall
have been committed,” (Article I1I, section 2); and that
“In all criminal prosecutions, the accused shall enjoy the
right to a speedy and public trial, by an impartial jury of the
State and Distriet wherein the erime shall have been com-
mitted,” (Amendment VI); and in order that any one accused
shall not be deprived of this constitutional right, the judge
applied to to remove him from his domicile to a district in
another State must find that there is probable cause for be-
lieving him to have committed the alleged offense and in such
other district. And in doing this his decision does not deter-
mine the question of guilt any more than his view that the
indictment is enough for the purpose of removal definitively
determines its validity.

Appellant was entitled to the judgment of the District Judge
as to the existence of probable cause on the evidence that
might have been adduced, and even if the District Judge
had thereupon determined that probable cause existed, and
such determination could not be revised on habeas corpus,
it is nevertheless true that we have no such decision here,
and the order of removal cannot be sustained in its absence.
Nor can the exclusion of the evidence offered be treated as
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mere error, inasmuch as the ruling involved the denial of a
right secured by statute under the Constitution.

This conclusion is fatal to the order and warrant of re-
moval and requires a reversal of the judgment below and the
discharge of appellant.

Final order reversed and cause remanded with directions to
discharge appellant from custody under the order and war-
rant of removal without prejudice to a renewal of the ap-
plication to remove.

Mr. JusticE HarLAN dissented.

Mr. JusticE Moopy took no part in the disposition of the
case.

KESSLER ». TREAT, UNITED STATES MARSHALL.!
MORGAN v. SAME.
CARPENTER v. SAME.
WHITTLE v. SAME.

WILCOX ». SAME.
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APPEALS FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE EASTERN DISTRICT OF VIRGINIA,

Nos. 370, 371, 372, 373, 374, 375, 376, 377, 378, 379. Argued December 3, 4, 1906.—
Decided March 4, 1907.

D,Q_Ci(}ed on authority of Tinsley v. Treat, ante, p. 20.

1 Argued simultaneously with Tinsley v. Treat, ante, p. 20; for counsel and
abstracts of arguments see ante, pp. 21 et seq.
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Mgr. Curer Justick FuLLer: The same decrees will be
entered in each of these cases as in the foregoing.

Mr. JusticE HARLAN dissented.

Mg. JusTice Moony took no part.

HALTER ». NEBRASKA.

ERROR TO THE SUPREME COURT OF THE STATE OF NEBRASKA.
No. 174. Submitted January 23, 1907.-—Decided March 4, 1907.

A long established and steadily adhered to principle of constitutional
construction precludes a judicial tribunal from holding a legislative
enactment, Federal or state, unconstitutional and void unless it is mani-
festiy so.

Except as restrained by its own fundamental law, or by the supreme law
of the land, a State possesses all legislative power consistent with a re-
publican form of government; and it may by legislation provide not
only for the health, morals and safety of its people, but for the common
good as involved in their well-being, peace, happiness and prosperity.

There are matters which, by congressional legislation, may be brought
within the exclusive control of the National Government but over which
in the absence of such legislation the State may exert some control in
the interest of its own people; and although the National flag of the
United States is the emblem of National sovereignty and a congressional
enactment in regard to its use might supersede state legislation in regard
thereto, until Congress does act, a State has power to prohibit the use
of the National flag for advertising purposes within its jurisdiction.

The privileges of citizenship and the rights inhering in personal liberty are
subject in their enjoyment to such rcasonable restraints as may be re-
quired for the public good; and no one has a right of property to use
the Nation’s emblem for individual purposes.

A State may consistently make a classification among its people based on
some reasonable ground which bears a just and proper relation to the
classification and is not arbitrary.

The statute of Nebraska preventing and punishing the desecration of the
flag of the United States and prohibiting the sale of articles upon which
there is a representation of the flag for advertising purposes is not un-
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constitutional either as depriving the owner of such articles of his prop-
erty without due process of law, or as denying him the equal protection
of the laws because of the exception from the operation of the statute
of newspapers, periodicals or books upon which the flag may be repre-
sented if disconnected from any advertisement.

Tur facts, which involve the constitutionality of the act
of Nebraska to prevent and punish the desecration of the
flag of the United States, are stated in the opinion.

Mr. Sylvester R. Rush, for plaintiffs in error:

The flag is the emblem of National sovereignty and the
property of the people of the United States under the laws
and Constitution of the United States. It is not a state
emblem, and has never reccived the attention of the state
legislature until the act in question was passed July 9, 1903.
Nebraska has never by law adopted a flag of her own. The
flag under consideration is, therefore, solely a creation of the
Federal law, and neither this nor any other State has a right to
preseribe the use that may be made of it by citizens of the
United States.

It cannot be said that by reason of the silence of the Fed-
eral statute on the use of the flag state legislation is thereby
permitted on that subject. Prigg v. Pennsylvania, 16 Pet.
539, 618; Easton v. Iowa, 188 U. S. 236.

Where the power of Congress to regulate is exclusive, the
failure of Congress to make express regulations indicates its
will that the subject shall be left free from any restrictions
or impositions; and any regulation of the subject by the
States, except in matters of loeal concern only, is repugnant
to such freedom. Robbins v. Shelby County Tazing Dist.,
120 U. S. 493.  See also Western Union Tel. Co. v. James, 162
U. S. 655; United States v. E. C. Knight Co., 156 U. S. 11;
Pittsburg d&e. Coal Co. v. Bates, 156 U. S. 588; In re Rahrer,
140 U. 8. 555; Leisy v. Hardin, 135 U. S. 110; Philadelphia &e.
Steamship Co. v. Pennsylvania, 122 U. S. 336; Walling v.
Michigan, 116 U. 8. 455; Escanaba &c. Transp. Co. v. Chicago,
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107 U. S. 687; Welton v. Missourt, 91 U. S. 282; Rhea v. New-
port News, &c. R. Co., 50 Fed. Rep. 22; Pacific Coast Steam
Ship Co. v. Railroad Commassioners, 18 Fed. Rep. 11; The
Barque Chusan, 2 Story (U. S.), 455; S. C., 5 Fed. Cas. No.
2,717; Southern Express Co. v. Goldberg, 101 Virginia, 621.

The act in question is in conflict with the Fourteenth Amend-
ment to the Federal Constitution. Ruhstrat v. People, 185
llinois, 133, 145; People ex rel. McPike v. Van De Carr, 91
N. Y. Sup. Ct. Rep. 20.

The police power of the State cannot be consistently in-
voked to sustain such a law. Smiley v. McDonald, 42 Ne-
braska, 5.

The flag law is void for the reason that it attempts to de-
stroy existing property rights. People ex rel. MclPike v.
Van De Carr, 178 N. Y. 425.

The flag law is class legislation, and, therefore, null and void.

This law directly permits the publishers of newspapers and
books, the stationer and the jeweler to use the flag in their
business, to place it upon their goods and wares, thereby
attracting attention to them, advertising them, and by such
means increasing their trade and business; but if any other
merchant or business man uses the flag in his business, or as
a part of a trademark, under which his business is carried on,
he thereupon becomes subject to the pains and penalties of
this statute.

While there may be a classification of subjects for legislative
purposes, such classification must be reasonable, not arbitrary;
must arise out of consideration of sound reasons of public
policy, not mere whims—advantages extended to one citizen
and denied to another. Lancashire Ins. Co. v. Bush, 60 Ne-
braska, 123.

Mr. Norris Brown, Attorney General of the State of Ne-
braska, for defendant in error:

Under the police power of the State the legislature may
enact laws to punish persons who desecrate the National
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emblem or use it for advertising a private business. Upde-
graph v. Commonwealth, 11 Serg. & Rawl. (Pa.) 406; Vidal v.
Gurard, 2 How. 198.

No act of Congress or any provision of the state or of
the Federal Constitution prohibits the legislature of Nebraska
from enacting a law to prevent the desccration or misuse of
the flag of the United States, and the State is left free to
enact such a law. Fox v. State, 5 How. 410.

The flag law is not unconstitutional as destroying existing
property rights.  Patterson v. Kentucky, 97 U. S. 507; Mugler
v. Kansas, 123 U. S. 623.

The flag law is not unconstitutional as class legislation.
Mugler v. Kansas, 123 U. S. 660.

The Illinois and New York cases cited in support of the ob-
Jection to the flag law of Nebraska are not precedents to be
followed.  Vidal v. Girard, 2 How. 198; Ex parte Siebold, 100
U. 8. 389; Fox v. State, 5 How. 410; Patterson v. Kentucky, 97
U.S. 507; Mugler v. Kansas, 123 U. S. 623; Davis v. State,
51 Nebraska, 302; Rosenbloom v. State, 64 Nebraska, 344.

Mr. Justice Harran delivered the opinion of the court.

This case involves the validity, under the Constitution of
the United States, of an act of the State of Nebraska, ap-
proved July 3d, 1903, entitled “ An act to prevent and punish
the desecration of the flag of the United States.” !

19§ 23759. Any person who in any manner, for exhibition or display
shall place, or cause to be placed, any word, figure, mark, picture, design,
drawing, or any advertisement of any nature, upon any flag, standard,
color, or ensign, of the United States of America, or shall expose or cause
to be exposed to public view any such flag, standard, color, or ensign, upon
which shall be printed, painted, or otherwise placed, or to which shall be
attached, appended, affixed, or annexed, any word, figure, mark, picture,
design or drawing or any advertisement of any nature, or who shall expose
%o public view, manufacture, sell, expose for sale, give away, or have in
Possession for sale, or to give away, or for use for any purpose, any article
or substance, being an article of merchandise, or a receptacle of merchandise,
upon which shall have been printed, painted, attached or otherwise placed.
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The act, among other things, makes it a misdemeanor,
punishable by fine or imprisonment, or both, for any one to
sell, expose for sale, or have in possession for sale, any article
of merchandise, upon which shall have been printed or placed,
for purposes of advertisement, a representation of the flag of
the United States. It expressly excepted, however, from its
operation any newspaper, periodical, book, etec., on which
should be printed, painted or placed a representation of the
flag ““dvsconnected from any advertisement.” 1 Cobbey’s Ann.
Stat. Neb. 1903, c. 139.

The plaintiffs in error were proceeded against by eriminal
information upon the charge of having, in violation of the
statute, unlawfully exposed to public view, sold, exposed for
sale, and had in their possession for sale a bottle of beer, upon
which, for purposes of advertisement, was printed and painted
a representation of the flag of the United States.

a representation of any such flag, standard, color or ensign, to advertise,
call attention to, decorate, mark, or distinguish, the article, or substance
on which so placed, or who shall publicly mutilate, deface, defile, or defy,
trample upon or cast contempt, either by words, or act, upon any such flag,
standard, color or ensign, shall be deemed guilty of a misdemeanor, and
shall be punished by a fine not exceeding one hundred dollars, or by im-
prisonment for not more than thirty days, or both in the discretion of the
court.

“§ 2375h. The words flag, color, ensign, as used in this act shall include
any flag, standard, ensign, or any picture or representation, or either thereof,
made of any substance, or represented on any substance, and of any size,
evidently purporting to be, either of said flag, standard, color or ensign, of
the United States of America, or a picture, or a representation, of either
thgreof, upon which shall be shown the colors, the stars, and the stripes, in
any number of either thereof, or by which the person seeing the same,
without deliberation may believe the same to represent the flag, color, or
ensign, of the United States of America,

¢§ 2375¢. This act shall not apply to any act permitted by the statutes
of the United States of America, or by the United States Army and Navy
regulations, nor shall it be construed to apply to newspaper, periodical,
book, pamphlet, circular, certificate, diploma, warrant, or commission of
appointment to office, ornamental picture, article of jewelry, or stationery
for use in correspondence, or any of which shall be printed, painted o'r
placed, said flag, disconnected from any advertisement.” 1 Cobbey’s
Ann. Stat. Neb. 1903, ¢. 139.
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The defendants pleaded not guilty, and at the trial insisted
that the statute in question was null and void, as infringing
their personal liberty guaranteed by the Fourteenth Amend-
ment of the Constitution of the United States, and depriving
them, as citizens of the United States, of the right of exer-
cising a privilege, impliedly if not expressly guaranteed by
the Federal Constitution; also, that the statute was invalid
in that it permitted the use of the flag by publishers, news-
papers, books, periodicals, ete., under certain circumstances—
thus, it was alleged, discriminating in favor of one class and
against others. These contentions were overruled and the
defendants having been found guilty by a jury were severally
adjudged to pay a fine of $50 and the costs of the prosecution.
Upon writ of error the judgments were affirmed by the Su-
preme Court of Nebraska, and the case has been brought here
upon the ground that the final order in that court deprived
the defendants, respectively, of rights specially set up and
claimed under the Constitution of the United States.

It may be well at the outset to say that Congress has estab-
lished no regulation as to the use of the flag, except that in
the act, approved February 20, 1905, authorizing the registra-
tion of trade marks in commerce with foreign nations and
among the States, it was provided that no mark shall be re-
fused as a trademark on account of its nature “unless such
mark . . . consists of or comprises the flag or coat of
arms or other insignia of the United States, or any similation
thereof or of any State or municipality or of any foreign na-
tion.” 33 Stat. 724, §5.

The importance of the questions of constitutional law thus
raised will be recognized when it is remembered that more
than half of the States of the Union have enacted statutes

! Ariz., Rev. Stat. 1901, p. 1295; Colo., 3 Mills Anno. Stat., vol. 3, Rev.
Supp., 1891-1905, p. 542; Conn., Gen. Stat., 1902, p. 387; Cal. Stat., 1899,
P. 46; Del., 22 Sess. Laws, p. 982; Hawaii, Sess. Laws, 1905, p. 20; Idaho,
Sess. Laws, 1905, p. 328; 1L, Sess. Laws, 1899, p. 234; Ind., Acts, 1901,
p. 351; Kans., Gen. Stat., 1905, p. 499, § 2442; Me., R. S, 1903, p. 911;
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substantially similar, in their general scope, to the Nebraska
statute. That fact is one of such significance as to require
us to pause before reaching the conclusion that a majority of
the States have, in their legislation, violated the Constitution
of the United States. Our attention is ecalled to two cases in
which the constitutionality of such an enactment has been
denied—Ruhstrat v. People, 185 Illinois, 133; People ex rel.
McPike v. Van De Carr, 178 N. Y. 425. 1In the Illinois case
the statute was held to be unconstitutional as depriving a
citizen of the United States of the right of exercising a privilege,
impliedly, if not expressly, granted by the Federal Constitu-
tion, as unduly diseriminating and partial in its character, and
as infringing the personal liberty guaranteed by the state and
Federal constitutions. In the other case, decided by the
Court of Appeals of New York, the statute, in its application
to articles manufactured and in existence when it went into
operation, was held to be in violation of the Federal Constitu-
tion as depriving the owner of property without due process
of law, and as taking private property for public use without
just compensation.

In our consideration of the questions presented we must
not overlook certain prineiples of constitutional construction,
long ago established and steadily adhered to, which preclude
a judicial tribunal from holding a legislative enactment, Fed-
eral or state, unconstitutional and void, unless it be manifestly
so. Another vital principle is that, except as restrained by
its own fundamental law, or by the Supreme Law of the Land,
a State possesses all legislative power consistent with a re-
publican form of government; therefore each State, when not

Md., Laws, 1902, p. 720; Mass., 2 Rev. Laws, 1902, p. 1742; Mich., Pub.
Acts, 1901, p. 139; Minn., Rev. Laws, 1905, § 5180; Mo., 2 Anno. Stat.,
1906, § 2352; Mont., Laws, 1905, p. 143; N. H., Pub. Stat., 1901, p. 810;
N. J., Laws, 1904, p. 34; New Mex., Laws, 1903, p. 121; N. Y., Laws, 1905,
vol. 1, p. 973; N. Dak., Laws, 1901, p. 103; Ohio, Laws, 1902, p. 305; Ore.,
Gen. Laws, 1901, p. 286; R. 1., Sess. Acts, Jan. & Dec., 1902, p. 65; Utah,
Laws, 1903, p. 29; Vt., Laws, 1898, p. 93; Washington, Session Laws, 1901,
p. 321; Wis., Laws, 1901, p. 173; Wyo., Laws, 1905, p. 86.
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thus restrained and so far as this court is concerned, may,
by legislation, provide not only for the health, morals and
safety of its people, but for the common good, as involved
in the well-being, peace, happiness and prosperity of the
people.

Guided by these principles, it would seem difficult to hold
that the statute of Nebraska, in forbidding the use of the flag
of the United States for purposes of mere advertisement, in-
fringes any right protected by the Constitution of the United
States or that it relates to a subject exclusively committed
to the National Government. From the earliest periods in the
history of the human race, banners, standards and ensigns
have been adopted as symbols of the power and history of
the peoples who bore them. It is not then remarkable that
the American people, acting through the legislative branch
of the Government, early in their history, prescribed a flag
as symbolical of the existence and sovereignty of the Nation.
Indeed, it would have been extraordinary if the Government
had started this country upon its marvelous career without
giving it a flag to be recognized as the emblem of the American
Republic. For that flag every true American has not simply
an appreciation but a deep affection. No American, nor any
foreign born person who enjoys the privileges of American
citizenship, ever looks upon it without taking pride in the
fact that he lives under this free Government. Hence, it has
often occurred that insults to a flag have been the cause of
war, and indignities put upon it, in the presence of those who
revere it, have often been resented and sometimes punished
on the spot.

It may be said that as the flag is an emblem of National
sovereignty, it was for Congress alone, by appropriate legisla-
tion, to prohibit its use for illegitimate purposes. We cannot
vield to this view. If Congress has not chosen to legislate
on this subject, and if an enactment by it would supersede
state laws of like character, it does not follow that in the
absence of National legislation the State is without power to
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act. There are matters which, by legislation, may be brought
within the exclusive control of the General Government, but
over which, in the absence of National legislation, the State
may exert some control in the interest of its own people. For
instance, it is well established that in the absence of legislation
by Congress a State may, by different methods, improve and
protect the navigation of a waterway of the United States
wholly within the boundary of such State. So, a State may
exert its power to strengthen the bonds of the Union and
therefore, to that end, may encourage patriotism and love of
country among its people. When, by its legislation, the State
encourages a feeling of patriotism towards the Nation, it nec-
essarily encourages a like feeling towards the State. One
who loves the Union will love the State in which he resides,
and love both of the common country and of the State will
diminish in proportion as respect for the flag is weakened.
Therefore a State will be wanting in care for the well-being of
its people if it ignores the fact that they regard the flag as a
symbol of their country’s power and prestige, and will be im-
patient if any open disrespect is shown towards it. By the
statute in question the State has in substance declared that
no one subject to its jurisdiction shall use the flag for purposes
of trade and traffic, a purpose wholly foreign to that for which
it was provided by the Nation. Such an use tends to degrade
and cheapen the flag in the estimation of the people, as well
as to defeat the object of maintaining it as an emblem of
National power and National honor. And we cannot hold
that any privilege of American citizenship or that any right
of personal liberty is violated by a state enactment forbidding
the flag to be used as an advertisement on a bottle of beer.
It is familiar law that even the privileges of citizenship and the
rights inhering in personal liberty are subject, in their enjoy-
ment, to such reasonable restraints as may be required for the
general good. Nor can we hold that any one has a right of
property which is violated by such an enactment as the one
in question. If it be said that there is a right of property
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in the tangible thing upon which a representation of the flag
has been placed, the answer is that such representation—
which, in itself, cannot belong, as property, to an individual
—has been placed on such thing in violation of law and sub-
Ject to the power of Government to prohibit its use for pur-
poses of advertisement.

Looking then at the provision relating to the placing of
representations of the flag upon articles of merchandise for
purposes of advertising, we are of opinion that those who
enacted the statute knew, what is known of all, that to every
true American the flag is the symbol of the Nation’s power,
the emblem of freedom in its truest, best sense. It is not
extravagant to say that to all lovers of the country it signifies
government resting on the consent of the governed; liberty
regulated by law; the protection of the weak against the strong;
security against the exercise of arbitrary power; and absolute
safety for free institutions against foreign aggression. As
the statute in question evidently had its origin in a purposc
to cultivate a feeling of patriotism among the people of Ne-
braska, we are unwilling to adjudge that in legislation for that
purpose the State erred in duty or has infringed the constitu-
tional right of anyone. On the contrary, it may reasonably
be affirmed that a duty rests upon each State in every legal
way to encourage its people to love the Unjon with which the
State is indissolubly connected.

Another contention of the defendants is that the statute
1s unconstitutional in that, while applying to representations
of the flag placed upon articles of merchandise for purposes of
advertisement, it does not apply to a newspaper, periodical,
book, pamphlet, ete., on any of which shall be printed, painted,
or placed the representation of the flag disconnected from any
advertisement. These exceptions, it is insisted, make an
arbitrary classification of persons which, in legal effect, denies
to one class the equal protection of the laws.

It is well settled that when prescribing a rule of conduct
for persons or corporations a State may, consistently with
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the Fourteenth Amendment, make a classification among its
people based “upon some reasonable ground—some difference
which bears a just and proper relation to the attempted classifi-
cation—and is not a mere arbitrary selection.” Gulf, Colorado
& Santa Fe Railway Co. v. Ells, 165 U. S. 150, 159, 160, 165.
In Cotting v. Kansas City Stock Yards Co., 183 U. S. 79, there
was a difference of opinion in the court as to what was nec-
essary to be decided, but all agreed that a state enactment
regulating the charges of a certain stock yards company, and
which exempted other like companies from its operation, was a
denial of the equal protection of the laws and forbidden by the
Fourteenth Amendment. In Connolly v. Union Sewer Com-
pany, 184 U. 8. 540, 552, 562, 563, 564, the question arose as to
the validity, under the equality clause of the Constitution, as
to the validity of a statute of the State of Illinois, forbidding,
under penalty, the existence of combinations of capital, skill or
acts for certain specified purposes, but exempting from its op-
eration agricultural produets or live stock while in the hands
of the producer. By reason of this exemption the statute was
adjudged to operate as a denial of the equal protection of the
laws, and was, therefore, void. The court observed that such
a statute was not a legitimate exertion of the power of classifi-
cation, rested upon no reasonable basis, was purely arbitrary,
and therefore denied the equal protection of the laws to those
against whom it discriminated. It said: “We conclude this
part of the discussion by saying that to declare that some of
the class engaged in domestic trade or commerce shall be
deemed criminals if they violate the regulations prescribed by
the State for the purpose of protecting the public against illegal
combinations formed to destroy competition and to control
prices, and that others of the same class shall not be bound
to regard those regulations, but may combine their capital,
skill or acts to destroy competition and to control prices for
their special benefit, is so manifestly a denial of the equal
protection of the laws that further or extended argument to
establish that position would seem to be unnecessary.”
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The present case is distinguishable from the Connolly case.
The classification there involved was of persons alike engaged
in domestic trade, which trade, the court said, was of right
“open to all, subject to such regulations, applicable alike to all
in like conditions, as the State may legally prescribe.” Now,
no one can be said to have the right, secured by the Constitu-
tion, to use the country’s flag merely for purposes of advertis-
ing articles of merchandise. If everyone was entitled of right
to use it for such purposes, then, perhaps, the State could not
discriminate among those who so used it. It was for the
State of Nebraska to say how far it would go by way of legis-
lation for the protection of the flag against improper use—
taking eare, in such legislation, not to make undue discrimina-
tion against a part of its people. It chose not to forbid the
use of the flag for the exceptional purposes specified in the
statute, prescribing the fundamental condition that its use
for any of those purposes should be “disconnected from any
advertisement.” All are alike forbidden to use the flag as
an advertisement. It is easy to be seen how a representation
of the flag may be wholly disconnected from an advertisement
and be used upon a newspaper, periodical, book, ete., in such
way as not to arouse a feeling of indignation nor offend the
sentiments and feelings of those who reverence it. In any
event, the classification made by the State cannot be regarded as
unreasonable or arbitrary or as bringing the statute under
condemnation as denying the equal protection of the laws.

It would be going very far to say that the statute in ques-
tion had no reasonable connection with the common good
and was not promotive of the peace, order and well-being of
the people. Before this court can hold the statute void it
must say that and, in addition, adjudge that it violates rights
secured by the Constitution of the United States. We can-
not so say and cannot so adjudge.

Without further discussion, we hold that the provision
against the use of representations of the flag for advertising
articles of merchandise is not repugnant to the Constitution
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of the United States. It follows that the judgment of the
state court must be affirmed.

It is so ordered.

Mr. JusTice PrckuaM dissented.

CITIZENS’ SAVINGS AND TRUST COMPANY, ». ILLI-
NOIS CENTRAL RAILROAD COMPANY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE EASTERN DISTRICT OF ILLINOIS.

No. 238. Submitted January 7, 1907.—Decided March 4, 1907.

The repealing section of the Judiciary Act of 1887-1888 did not reach § 8
of the act of March 3, 1875, 18 Stat. 470, and that section is still in force.
Jellinik v. Huron Copper Mining Co., 177 U. 5. 1, 10.

A suit brought by owners of stock of a railroad company for the cancellation
of deeds and leases under and by authority of which the properties of the
company are held and managed is a suit within the meaning of § 8 of the
act of March 3, 1875, 18 Stat. 470, as one to remove incumbrances or clouds
upon rent or personal property and local to the district and within the
jurisdietion of the Circuit Court for the district in which the property is
situated, without regard to the citizenship of defendants so long as diverse
to that of the plaintiff, and foreign defendants not found can be brought
in by order of the court subject to the condition prescribed by that section,
that any adjudication affecting absent non-appearing defendants shall
affect only such property within the districts as may be the subject of the
suit and under the jurisdiction of the court.

Non-resident defendants appearing in the Circuit Court under protest for
the sole purpose of denying jurisdiction do not waive the condition in §8
of the act of March 3, 1875, 18 Stat. 470, that any judgment of the court
shall affect only property within the district.

THIs suit in equity was brought in the Circuit Court of the
United States for the Eastern District of Illinois against the
Tllinois Central Railroad Company, the Belleville and Southern
Hlinois Railroad Company, the St. Louis, Alton and Terre
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Haute Railroad Company, all Illinois corporations (to be
hereafter called, respectively, the Illinois, the Belleville,
and Terre Haute companies), and the United States Trust
Company, a New York corporation. The last named corpora-
tion was never served with process and did not appear in the
suit. The case presents a question as to the jurisdiction of
the court below.

The plaintiff, an Ohio corporation, is the holder of four
hundred shares of the common stock of the Belleville Com-
pany, and sues as well in its own as on the behalf of all other
stockholders of that company or beneficiaries, who may choose
to come in and bear their proportion of the cost and expenses
of the proceedings. Assuming the allegations of the bill to
be true, the suit is not a collusive one, and could be properly
brought by a stockholder of the Belleville Company, making
that company a defendant.

The bill refers to various instruments, deeds and leases,
as follows: A deed of October 1st, 1895, between the Terre
Haute Company, the Illinois Company and the Belleville
Company, whereby the railroad and properties of the Belle-
ville Company, then held by the Terre Haute under a lease
executed in 1866, were transferred to the Illinois Company
for a period of ninety-nine years; a deed of September 10th,
1897, to which the Belleville and Terre Haute Companies
were parties and which purported to transfer the title to all
the railroad properties of the former to the latter company;
a lease of September 15th, 1897, by the Terre Haute Com-
pany to the Illinois Central Railroad Company, confirming
the above lease of October 1st, 1895, and covering, among
other properties, the Belleville railroad, extending from
Belleville, in St. Clair County, Illinois, to Duquoin, Perry
County, in the same State; and a deed of February 17th,
1904, between the Terre Haute Company and the Illinois
Company, purporting to convey to the latter company all
the railroad properties, corporate rights and franchises of the
former company.




48 OCTOBER TERM, 1906.
Statement of the Case. 205 U. 8.

The plaintiff prayed that these leases and deeds, so far as
they affect or purport to affect the properties, franchises,
rights or liabilities of the Belleville Company be cancelled
and declared void, and that that company be required to
return and account for whatever consideration it may have
received under such leases and deeds to the party or parties
from whom the consideration may have moved.

The bill charges, in substance, that said deeds were illegally
and fraudulently procured by the Illinois Central Railroad
Company, and by means of those instruments, and by various
improper schemes, that company has acquired not only com-
plete control over and possession of the Belleville Company,
and all its properties but has managed, and is continuing to
manage those properties, in its own interest and in total dis-
regard of the rights of holders of the common stock of the
Belleville Company. Indeed, it is charged that what the Illi-
nois Central Railroad Company has done, is doing, (and, un-
less restrained, will continue to do), has practically destroyed
the value of such stock.

The plaintiffs also prayed for a decree ordering the de-
fendant, the Illinois Central Railroad Company, to account
for and pay over to the Belleville Company, or to a receiver
to be appointed for that company, such proportion of the
yearly gross earnings as the Belleville Company is entitled
to under the lease executed by and between the Belleville
Company and the Terre Haute Railroad Company, bearing
date October 1st, 1866; such accounting to cover each fiscal
year, or part thereof, from the time when the Illinois Central
Railroad Company first acquired the railroad properties of
The Belleville Company as lessee or sub-lessee under the lease
executed on or about the first of April, 1896, up to the time of
such accounting; further, for “an order appointing a receiver
for The Belleville & Southern Illinois Railroad Compan}_’y
with the usual powers of such receivers; and that the Illinois
Central Railroad Company, through its officers and agents,
to be ordered to surrender and deliver to said receiver all the
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corporate assets, books, papers and everything that right-
fully belongs to The Belleville & Southern Illinois Railroad
Company, and that the Illinois Central Railroad Company
be ordered to account to such receiver, as is hereinbefore
prayed. That the defendant, the Tllinois Central Railroad
Company, its officers and agents, be restrained from further
violating the rights of your orator, and be ordered, directed
and restrained in particular from interfering in any way
with said receiver, or with the operation of said Belleville
Company as an independent and separate railroad company;
and for such other and further relief as the equity of the case
may require.”’

Process in the case against the Tllinois Company was served
upon its ticket agent at East St. Louis, “there being no Presi-
dent, Vice President, Secretary or Treasurer of that Company
found” in the District; and against the Belleville and Terre
Haute companies, upon a director of each company, at Pink-
neyville, Tllinois, there being no President, Vice President,
Secretary or Treasurer of either of those companies found in
the Distriet.

The Belleville Company pleaded—especially appearing
under protest for the purposes of its plea and no other—that
the court below was without jurisdiction to proceed against
it, in that the defendant was an inhabitant of the Northern
Division of the Northern District of Illinois, having its resi-
dence in that Division and District at Chicago, where its
corporate meetings were held and its corporate business
transacted.

Similar pleas were filed by the Terre Haute Company
and the Illinois Central Railroad Company, each specially
appearing under protest for the purpose only of denying the
Jurisdiction of the court below and cach company claiming
t be an inhabitant and resident of the Northern District of
linois.

'B_y its final order the court sustained the pleas to the juris-
diction, and dismissed the suit.

VOL. cov—4
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Mr. Edward C. Eliot and Mr. William B. Sanders, for ap-
pellant:

The Circuit Court of the Eastern District of Illinois has
jurisdiction of this suit, because it is a suit brought to enforce
an equitable lien upon or eclaim to, or to remove an incum-
brance or lien or cloud upon the title to real estate within the
Eastern District of Illinois, and comes within § 8 of the act
of March 3, 1875, 18 Stat. L. 472. Jellenik v. Huron Copper
Co., 177 U. S. 1; Mellen v. Moline Iron Works, 131 U. 8. 352.

Section 738 has never been confined to actions which were
strictly local at common law. McBurney v. Carson, 99
U. S. 567; Goodman v. Niblack, 102 U. S. 556. See also
Evans v. Charles Scribners Sons, 58 Fed. Rep. 303; Cowell v.
Water Supply Co., 96 Fed. Rep. 769; McGee v. Railroad Co.,
48 Fed. Rep. 243; Castello v. Castello, 14 Fed. Rep. 207; Sin-
gle v. Paper Co., 55 Fed. Rep. 553.

A suit for the specific performance of a contract for the
sale of land may be either a suit in personam or a suit in rem,
OT quast tn rem.

Section 738 is meant to include more than suits that were
local at common law. Greeley v. Lowe, 155 U. S. 58, 70;
Adams v. Cowles, 96 Missouri, 501; Acker v. Leland, 96 N. Y.
383.

The present suit is one brought to enforce an equitable claim
to, or to remove an inecumbrance or cloud upon, the title to
real estate within the Eastern District of Illinois. Irrespee-
tive of the question, as to whether or not the present suit is
local, as determined by the principles of common law, no
one will urge that Congress intended to exclude from §738
any suit which would have been local at common law. At
common law the suit brought by complainant would have
been local and not transitory. Chapin v. Dodds, 104 Michigan,
232; McKenzie v. Bacon, 38 La. Ann. 764. ‘

A proceeding in rem, strictly construed, is one taken d}-
rectly against the property, in which the property itself 18
actually impleaded, as in the case of a libel in admiralty.
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But to determine the locality of an action, a proceeding in
rem is construed more broadly, and embraces many actions
brought against individual defendants, proceedings which
properly, perhaps, should be called quasi in rem. Pennoyer v.
Neff, 95 U. S. 734.

Mr. J. M. Dickinson and Mr. Blewett Lee, for appellees:

In order to determine whether the suit is really one “to
remove any incumbrance or lien or cloud upon the title to
real or personal property within the district where such suit
is brought” our only recourse is to the bill itself, and it is
clear that the bill is one for an accounting according to the
terms of a certain lease, and incidentally for the cancellation
of certain instruments and the appointment of a general
receiver of corporate assets. The incidental effect of grant-
ing all the relief prayed for in the bill might be to clear the
supposed title of the Belleville Company to the railroad which
it formerly owned, but this relief, like that of appointing a
receiver, would be ancillary only. Ellis v. Reynolds, 35
Fed. Rep. 394.

The essence of the bill is that a sufficient rental is not re-
alized from the railroad formerly owned by the Belleville
Company, and that the common stockholders are not get-
ting any dividends and will not get any under present con-
ditions. To the end that the common stockholders may
get dividends, the bill prays that every instrument which
stands in the way of that laudable end shall be cancelled,
and an accounting rendered upon a basis which will make
money for the common stockholders. The general cancella-
tion of leases and conveyances is all for the purpose of an
accounting at an adequate rental for the use of the railroad
formerly belonging to the Belleville Company. Essentially
the bill is one for an accounting and nothing else, and the
suggestion that it is one to quiet title is an ingenious after-
thought.

While it is possible that upon the facts alleged in the bill




52 OCTOBER TERM, 1906.

Argument for Appellees. 205 U. 8.

a suit might have been framed in such a way as to be a claim
to real estate or to remove an incumbrance or lien upon real
estate within the meaning of this statute, the complainant
has not elected so to frame his bill. The bill is not one to
remove an incumbrance or lien upon the title to real estate,
nor is it a bill to remove a cloud upon the title to real estate.
In order to file a bill to remove a cloud from title the com-
plainant must be in possession of the premises. Frost v.
Sputley, 121 U. 8. 552, 556; Florida v. Furman, 180 U. S.
402, 428.

On the contrary, the bill shows that the railroad formerly
of the Belleville Company is in the possession of the Illinois
Company and an inspection of the prayer will show that it
does not ask that the possession of the railroad be restored
to the Belleville Company or to cancel the lease of October 1,
1866, by which the railroad formerly of the Belleville Com-
pany was leased to the Terre Haute Company for a period of
999 years. The hill, therefore, is not one to enforce a claim
to real estate, nor is it one to enforce an equitable lien upon
real estate. While the bill prays for an accounting upon the
basis that the lease of the Belleville Company to the Terre
Haute Company of October 1, 1866, is still in force, it also
prays that the Belleville Company be ordered to return and
deliver up and account for whatever considerations it may
have received under the various deeds and leases since that
time.

In the cases cited by complainant the bill as actually framed
and upon all the facts shown was really one to enforce “an
equitable lien upon, or claim to, or to remove an incumbrance
or lien or cloud upon title to real or personal property
within the district where such suit is brought,” instead of
being, like the present suit, essentially one in personam
Jellinik v. Huron Co., 177 U. 8. 1; Goodman v. Niblack, 102
U. S. 556; McBurney v. Carson, 99 U. S. 567; Mellen v. Moline
Iron Works, 131 U. S. 352; Greeley v. Lowe, 155 U. 8. 58,
and other cases, discussed and distinguished.
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Mr. JusticE HarLaN, after making the foregoing state-
ment, delivered the opinion of the court.

This case is here upon a certificate as to the jurisdiction
of the Circuit Court.

The Eastern Distriet of Illinois was created by the act of
Congress approved March 3d, 1905, c¢. 1427. 33 Stat. 992,
995. The present suit in equity was, as we have stated,
instituted in the Circuit Court for that Distriet, but its juris-
diction was denied by the judgment below upon the ground
solely that each defendant railroad corporation was shown
to be an inhabitant of the Northern District of Illinois, not
of the Eastern District, and, therefore, this suit was not
local to the latter District.

By the eighth section of the act of March 3d, 1875, de-
termining the jurisdiction of the Circuit Courts of the Uni-
ted States, it was provided: “That when in any suit, com-
menced in any circuit court of the United States, to enforce
any legal or equitable lien upon, or claim to, or to remove
any incumbrance or lien or cloud wupon the title to real or per-
sonal property within the district where such suit is brought,
one or more of the defendants therein shall not be an inhabi-
tant of, or found within, the said district, or shall not volun-
tarily appear thereto, it shall be lawful for the court to make
an order directing such absent defendant or defendants to
appear, plead, answer, or demur, by a day certain to be desig-
nated, which order shall be served on such absent defendant
or defendants, if practicable, wherever found, and also upon
the person or persons in possession or charge of said prop-
erty, if any there be ; or where such personal service upon
such absent defendant or defendants is not practicable, such
order shall be published in such manner as the court may
cllrectc, not less than once a week for six consecutive weeks ;
and in case such absent defendant shall not appear, plead,
answer, or demur within the time so limited, or within some
further time, to be allowed by the court, in its discretion,
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and upon proof of the service or publication of said order,
and of the performance of the directions contained in the
same, it shall be lawful for the court to entertain jurisdiction,
and proceed to the hearing and adjudication of such suit
in the same manner as if such absent defendant had been
served with process within the said distriet; but said adjudica-
tion shall, as regards said absent defendant or defendants
without appearance, affect only the property which shall
have been the subject of the suit and under the jurisdiction
of the court therein, within such district,” ete. 18 Stat.
470, 472, c. 137.

These provisions were substantially those embodied in
§ 738 of the Revised Statutes, except that the act of 1875
embraced (as § 738 did not) suits in equity “to remove any
encumbrance or lien or cloud upon the title to real or per-
sonal property.” Both section 738 and the act of 1875 re-
lated to legal and equitable liens or claims on real and personal
property within the district where the suit was brought.

The repealing clause of the Judiciary Act of 1887-1888
did not reach the 8th section of the act of 1875. That sec-
tion is still in force, as was expressly held in Jellenik v. Huron
Copper Mining Co., 177 U. S. 1, 10.

We are then to inquire as to the scope of the eighth section of
the above act of 1875. And that inquiry involves the ques-
tion whether this suit is one “to enforce any legal or equitable
lien upon, or claim to, or to remove any encumbrance or lien or
cloud upon the title, to real or personal property” within the
Eastern District of Illinois where the suit was brought.

In Mellen v. Moline Malleable Iron Works, 131 U. S. 352,
we had occasion to examine the provisions of the act of 1875.
A question there arose as to the jurisdiction of a Cireuit Court
of the United States to render a decree annulling a trust deed
and chattel mortgage covering property within the district
where the suit was brought, in which suit the defendants
did not appear, but were proceeded against in the mode
authorized by the above act of 1875. This court said: “The
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previous statute gave the above remedy only in suits ‘to
enforce any legal or equitable lien or claim against real or
personal property within the distriet where the suit is brought,’
while the act of 1875 gives it also in suits brought ‘to remove
any incumbrance or lien or cloud upon the title to’ such
property. Rev. Stat. §738; 18 Stat. 472, c. 137, § 8. We
are of opinion that the suit instituted by the Furnace Com-
pany against the Iron Works and others belonged to the
class of suits last deseribed. The trust deed and chattel mort-
gage in question embraced specific property within the district
in which the suit was brought. The Furnace Company, in
behalf of itself and other creditors of the Iron Works, claimed
an interest in such property as constituting a trust fund for
the payment of the debts of the latter, and the right to have
it subjected to the payment of their demands. In Graham v.
Railroad Company, 102 U. S. 148, 161, this court said that
‘when a corporation became insolvent, it is so far civilly
dead, that its property may be administered as a trust fund
for the benefit of the stockholders and creditors. A court
of equity, at the instance of the proper parties, will then make
those funds trust funds, which, in other circumstances, are
as much the absolute property of the corporation as any
man’s property is his.’ See also Mumma v. Potomac Com-
pany, 8 Pet. 281, 286; County of Morgan v. Allen, 103 U. S.
498, 509; Wabash de. Railway v. Ham, 114 U. S. 587, 594;
2 Story’s Eq. Jur. §1252; 1 Perry on Trusts, §242. The
trust deed and chattel mortgage executed by the Iron Works
created a lien upon the property, in favor of Wheeler, Carson,
Hill, and the Keator Lumber Company, superior to all other
creditors. The Furnace Company, in behalf of itself and
oth.er unsecured creditors, as well as Wheelock, denied the
Yahdity of Hill's lien as against them. That lien was there-
fore an incumbrance or cloud upon the title, to their prejudice.
Until such lien or incumbrance was removed, they could not
know the extent, of their interest in the property or in the
Proceeds of its sale. The case made by the original, as well
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as cross-suit, seems to be within both the letter and the spirit
of the act of 1875.”

A recent case is that of Jellintk v. Huron Copper Mining Co.,
supra. That was a suit by stockholders of a Michigan corpo-
ration. Its object, as the bill disclosed, was to remove the
cloud that had come upon their title to the shares of stock
held by them. The issues in the case made it necessary to
determine the scope of the above act of 1875, ¢. 137. This
court said: “Prior to the passage of the above act of March 3,
1875, the authority of a Circuit Court of the United States
to make an order directing a defendant—who was not an
inhabitant of nor found within the distriet and who did not
voluntarily appear—to appear, plead, answer or demur, was
restricted to suits in equity brought to enforce legal or equita-
ble liens or claims against real or personal property within
the district. Rev. Stat. §738. But that act extended the
authority of the court to a suit brought ‘to remove any in-
cumbrance or lien or cloud upon the title to real or personal
property within the district where such suit is brought.” One
of the objects of the present suit was to remove an incum-
brance or cloud upon the title to certain shares of the stock
of a Michigan corporation. No question is made as to the
jurisdiction of the court so far as it rests upon the diverse
citizenship of the parties. The plaintiffs alleged that they
were the equitable owners of that stock, although the legal
title was in certain of the defendants. The relief asked was
a decree establishing their rightful title and ownership; and
in order that such a decree might be obtained the defendants
referred to were ordered to appear, plead, answer or demur;
but as they refused to do so, the Circuit Court decided that it
could not proceed further. That court was of opinion that
‘the shares of stock in question are not personal property
within the distriet within the purview of the statute of the
United States authorizing the bringing in by publication of
notice to non-resident defendants who assert some right of
claim to the property which is the subject of suit.” 82 Fed.




CITIZENS’ SAV. & TR. CO. ». ILLINOIS CENT. R. R. 57
205 U. 8. Opinion of the Court.

Rep. 778, 779. The proper forum, the court said, for the
litigation of the question involved would be in the State of
which the defendants were citizens. The question to be
determined on this appeal is, whether the stock in question
is personal property within the district in which the suit was
brought. If it is, then the case is embraced by the act of 1875,
¢. 137, and the Cireuit Court erred in dismissing the bill.”
Again: “It is sufficient for this case to say that the State under
whose laws the Company came into existence has declared,
as it lawfully might, that such stock is to be deemed personal
property. That is a rule which the Circuit Court of the
United States sitting in Michigan should enforce as part of
the law of the State in respect of corporations created by it.
The stock held by the defendants residing outside of Michigan
who refused to submit themselves to the jurisdiction of the
Circuit Court being regarded as personal property, the act
of 1875 must be held to embrace the present case, if the stock
in question is ‘ within the district’ in which the suit was brought.
Whether the stock is in Michigan, so as to authorize that
State to subject it to taxation as against individual share-
holders domiciled in another State, is a question not pre-
sented in this case, and we express no opinion upon it. But
we are of opinion that it is within Michigan for the purposes
of a suit brought there against the Company—such share-
holders being made parties to the suit—to determine whether
the stock is rightfully held by them. The certificates are
only evidence of the ownership of the shares, and the interest
represented by the shares is held by the Company for the
benefit of the true owner, As the habitation or domicil of
the Company is and must be in the State that created it, the
Property represented by its certificates of stock may be deemed
t be held by the Company within the State whose creature
1t 13, whenever it is sought by suit to determine who is its real
owner. This principle is not affected by the fact that the de-
fel?dant is authorized by the laws of Michigan to have an
office in angther State, at which a book showing the transfers
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of stock may be kept.” See, also, Dick v. Foraker, 155 U.S,
404.

These decisions, we think, make it clear that this suit comes
within the act of 1875, as one to remove an incumbrance or
cloud upon the title to real property within the Eastern Dis-
trict of Illinois. The railroad in question s wholly within
that district, although the defendant corporations, including
the Belleville Company, may hold their annual or other meet-
ings in Chicago. The bill seeks the cancellation of the deeds
and leases under and by authority of which the properties
of the Belleville Company are held and managed in the in-
terest, as is alleged, of the Illinois Central Railroad Company,
and to the destruction of the rights of the stockholders of the
Belleville Company. The bill also, as we have seen, prays
for the appointment of a receiver of the Belleville Company
and the surrender and delivery to such receiver of all its
corporate assets, books, papers and everything that rightfully
belongs to it, and account to such receiver, as prayed; also,
that the Illinois Central Railroad Company be restrained
from interfering in any way with the receiver, or with the
operation of the Belleville railroad as an independent, separate
company. In addition, there is a prayer in the bill for general
relief. If the deeds and leases in question are adjudged to
be void, the entire situation, as to the possession and control
of the Belleville railroad properties, will be changed, and the
alleged incumbrances upon the properties of the Belleville
Company will be removed. We express no opinion upon the
question whether, upon its own showing, or in the event thf?
allegations of the bill are sustained by proof, the plaintiff is
entitled to a decree giving the relief asked by it. There was
no demurrer to the bill as being insufficient in equity. The
only inquiry now is whether, looking at the allegations of the
bill, the suit is of such a nature as to bring it within the act
of 1875, as one to remove incumbrances or clouds upon real
or personal property within the district where the suit was brought,
and, therefore, one local to such district. The court below held
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that the suit was not one which could be brought and main-
tained against the defendant corporations found to be in-
habitants of another district and not voluntarily appearing
in the suit; and this, notwithstanding the railroad in question
is wholly within the district where the suit was brought.
18 Stat. 472; 25 Stat. 436. If the suit was within the terms
of the act of 1875, then the Circuit Court of the Eastern Dis-
trict of Illinois, although the defendant corporations may
be inhabitants of another district in Illinois, could proceed
to such an adjudication as the facts would justify, subject,
of course, to the condition prescribed by the eighth section of
that act, that any adjudication, affecting absent defendants
without appearance, should affect only such property, within
the district as may be the subject of the suit and under the
jurisdiction of the court.

The plaintiff contends that this condition was waived, and
the general appearance of the defendants entered, when their
counsel, at the hearing as to the sufficiency of the pleas to
the jurisdiction, argued the merits of the case as disclosed by
the bill. This is too harsh an interpretgtion of what occurred
in the court below. There was no motion for the dismissal
of the bill for want of equity. The discussion of the merits
Was permitted or invited by the court in order that it might
be informed on that question in the event it concluded to
consider the merits along with the question of the sufficiency
of the pleas to the jurisdiction. We are satisfied that the
defendants did not intend to waive the benefit of their quali-
fied appearance at the time of filing the pleas to the juris-
diction.

We adjudge that the suit is of such a nature as to bring it
thhin the jurisdiction of the Circuit Court for the Eastern
District, under the act of 1875. The judgment must, there-
fore, be reversed and the cause remanded that the plaintiff
may proceed, as it may be advised, with the preparation of
Its case under the act of 1875,

It is so ordered.
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It is an appropriate exercise of the police power of the State to regulate
the use and enjoyment of mining properties, and mine owners are not
deprived of their property, privileges, or immunities without due process
of law or denied the equal protection of the laws by the Illinois mining
statute of 1899, which requires the employment of only licensed mine
managers and mine examiners, and imposes upon the mine owners lia-
bility for the willful failure of the manager and examiner to furnish a
reasonably safe place for the workmen.

It is within the power of the State to change or modify, in accord with its
conceptions of public policy, the principles of the common law in regard
to the relation of master and servant; and, in cases within the proper
scope of the police power, to impose upon the master liability for the will-
ful act of his employé.

As construed by the highest court of that State, under the mining act of
Illinois of 1899, a mine manager and mine examiner are vice-principals
of the owner and engaged in the performance of duties which the owner
cannot so delegate to others as to relieve himself from responsibility.

Where two concurring causes contribute to an accident to an employé,
the fact that the master is not responsible for one of them does not ab-
solve him from liability for the other cause for which he is responsible.

Where there is no evidence sustaining certain counts in the declaration
as to defendant’s negligence, he is entitled to an instruction that no
recovery can be had under those counts, and where, as it was in this
case, the refusal to so instruct is prejudicial error the verdict cannot be
maintained, either at law or under § 57 of the Hlinois Practice Act.

THE facts are stated in the opinion.

Mr. William P. Sidley, with whom Mr. Arthur D. Wheeler
and Mr. Charles S. Holt were on the brief, for plaintiff in error.

Recovery can be had under this mining statute only when
the defendant’s act complained of is the proximate cause of
the injury. Odin Coal Co. v. Denman, 185 Illinois, 418.

This statute in derogation of the common law must be
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strictly construed, and no recovery should be permitted except
for a violation of some duty clearly imposed by the act.

The duty of refraining from ordering miners into gaseous
portions of the mine is nowhere laid upon the mine manager.
On the contrary, § 186 would seem to clearly negative such a
duty. It was error to charge the jury that the question of
proximate cause turned upon whether or not there was gas
in the mine which was necessary to his death, and without
which his death would not have followed. The gas was merely
the instrumentality producing death, equally necessary to that
result whether Wilson’s or decedent’s act was the proximate
cause of the explosion.

The jury were still further confused upon this important
question by the further instruction of the court that they
should take into consideration whether the gas being there or
Wilson’s order was the greater cause of his death; a compar-
ison which had no proper place in the solution of the question.

As Fulton’s act was in spite of a caution, and upon his own
volition with knowledge of the conditions producing danger,
he was engaged in an unlawful act contrary to the express
prohibition of § 31 of the Mining Act, and such unlawful act
having contributed to his death, barred the right of recovery
herein,

A willful act, as used in the mining statute, means that the
person performing the act knows what he is doing and intends
to do what he is doing, and is a free agent. An act consciously
performed is willfully performed under this statute as construed
by the Tllinois Supreme Court. Odin Coal Co. v. Denman, 185
Hlinois, 413; Carterville Coal Co. v. Abbott, 181 Illinois, 502.
As to construction of “willful,” see Southern Ry. Co. v. Carroll,
138 Fed. Rep. 638; Heland v. Caty of Lowell, 3 Allen, 407.

There being evidence in the record from which the jury
might have found Fulton’s act to have been willful and un-
lawful under the statute, it was the defendant’s right to have
this question submitted to the jury under the form of instruc-
tion requested in that connection.
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Defendant is entitled to an instruction to the effect that
no recovery could be had if Fulton’s death resulted in part
from his own reckless disregard of consequences in view of his
surroundings and the conditions in the mine as disclosed by
the evidence, as such action on his part amounted to a willful
act which effectually neutralized the effect of any willful act
on defendant’s part upon the same principle that ordinary con-
tributory negligence on plaintiff’s part is a defense to ordinary
negligence on defendant’s part.

The evidence did not support the allegation that an accident
to the mine machinery had occurred by which the currents of
air were obstructed or stopped, as there were no air currents in
the mine at the time and no danger to the miners resulted from
the occurrence testified to. The Mining Act must be strictly
construed, being in derogation of the eommon law, and can-
not be extended to cover the incident in question, the tem-
porary loss of the monkey-wrench, by means of which the
fan was customarily started. Cole v. Mayne, 122 Fed. Rep.
843; Hamilton v. Jones, 125 Indiana, 178; Shaw V. Razlroad
Co., 101 U. 8. 565; Johnson v. Southern Pacific Co., 117 Fed.
Rep. 466.

Mr. Arthur J. Eddy, with whom Mr. P. C. Haley and
Mr. E. C. Wetten were on the brief, for defendant in error,
submitted :

The case at bar is not subject to the constitutional objec-
tion raised by plaintiff in error for the reason that the declara-
tion contains counts based on certain sections of the act ob-
viously not repugnant to the Constitution of the United States
even under the theory of plaintiff in error. Chicago v. Loner-
gan, 196 Tllinois, 518; Consolidated Coal Co. v. Scheiber, 167
Tllinois, 539, 543; C. & A. R. R. Co. v. Anderson, 166 Illinos,
572, 575; Western Union Tel. Co. v. Ann Arbor R. R. Co., 178
U. S. 239, 243, 244; Lampasas v. Bell, 180 U. S. 276, 282;
Gibbs v. Crandall, 120 U. 8. 105, 108; Atarin V. New York,
115 U. S. 248, 257; New Orleans v. Benjamin, 153 U. 8. 411,
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424; Gold Washing & Water Co. v. Keyes, 96 U. S. 199, 203,
204.

Even if the court should be inclined to hold portions of the
mining law unconstitutional, it would not necessarily in-
validate the entire act, and if any count is based on a section
held to be constitutional, it would be sufficient to sustain the
action. Loeb v. Columbia Township Trustees, 179 U. S. 472,
490; Diamond Glue Co. v. U. S. Glue Co., 187 U. S. 611,
617.

The Mining Act of Illinois is not repugnant to the Constitu-
tion of the United States. It has always been the policy of
that State to guard with great solicitude the persons and lives
of men employed in coal mining. The constitution of the
State imposes upon the legislature the duty of passing laws
to carry out this policy. Sec. 29, Art. 4, Const. of 1870;
Henrietta, Coal Co. v. Martin, 221 Illinois, 460. See also: Sher-
lock v. Alling, 93 U. 8. 99: Coal Co. v. Seniger, 179 Illinois, 370;
Wells Coal Co. v. Smith, 65 Ohio St. 70; Huffcut on Agency,
286; Riverton Co. v. Shepherd, 207 Illinois, 395; Schmalstieg v.
Coal Co., 59 L. R. A. 707.

In construing the Mining Act the Supreme Court of Illinois
has sought to effectuate this purpose, and to protect the
Operative coal miner and to provide for those dependent upon
hl_m in case of his death through failure on the part of the
Mine owner, and his representatives, to fulfill the duties re-
qu}red by the statute. C. W. & V. C. Co. v. The People, 181
Hlinois, 270, 273; Carterville Coal Co. v. Abbott, 181 Tllinois, 495,
801; Deserant v. Cerillos C. R. R. Co., 178 U. 8. 409, 420; Odin
Coal Co. v. Denman, 185 Tllinois, 413, 417.

. In the last case cited the court declared the statute in ques-
tion was not a penal statute.

T}%e fact that the west roadway was full of gas was the
Proximate cause of Fulton’s death. None of the other acts
anq qmissions complained of would have harmed him had
Plalntl_ﬁ' in error fulfilled its primary duty in regard to freeing
the mine from gas and seeing that it was properly ventilated.
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Proximate cause has been defined by the Supreme Court of
Illinois in Pullman Co. v. Laack, 143 Tllinois, 242, 260, 261.

Contributory negligence on the part of Fulton would not de-
feat the right of defendant in error to recover in this case.
Carterville Coal Co. v. Abbott, 181 Illinois, 495, 502; Henrietta
Coal Co. v. Martin, 221 Illinois, 460, 470; Raiverton Coal Co. v.
Shepherd, 207 Illinois, 395, 399; O’ Fallon Coal Co. v. Laquet,
198 Illinois, 125, 129; Spring Valley Coal Co. v. Rowait, 196
Illinois, 156, 159; Pawnee Coal Co. v. Royce, 184 Illinois, 402,
415; Odin Coal Co. v. Denman, 185 Illinois, 413, 419; W. A.
C. Co. v. Beaver, 192 Tllinois, 333; Deserant v. C. C. K. R. Co.,
178 U. S. 409, 420.

The jury were fully instructed as to the effect of a willful
violation of the Mining Act by Fulton.

All the counts of the declaration were supported by evi-
dence, and the issues raised were properly left to the jury,
and if the evidence supported one good count of the declara-
tion, that would be sufficient to sustain the action.

Mr. Justice WHITE delivered the opinion of the court.

On January 27, 1901, Samuel Fulton, while working as a
trackman and mine laborer in a mine operated by the Wilming-
ton Star Mining Company in Grundy County, Illinois, was
killed by an explosion of mine gas. Minnie Fulton, the widow,
on behalf of herself and children, brought this action against
the mining company in a court of the State of Illinois to re-
cover damages for the death of her husband. Because of
diversity of citizenship the case was removed to the Cil’CL}iff
Court of the United States for the Northern District of Illinmg.

The counts of the petition upon which the cause was ulti-
mately tried were eight in number, and in each was set .out a
specified act of negligence averred to have been the proximate
cause of the accident and to have constituted willful .failure
to perform specified statutory duties. In count 1 1‘t was
alleged that the mining company failed to maintain In the
mine currents of fresh air sufficient for the health and safety
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of Fulton. Count 2 charged the failure to maintain cross cuts
in the mine at proper distances apart, to secure the best ven-
tilation at the face of the working places. In count 3 the com-
pany was charged with having failed to build all necessary
stoppings in a substantial manner to close cross cuts conneet-
ing the inlet and outlet air courses in the mine. In count 4
the negligence set up was the failure to have the place in the
mine where Fulton was expected to pass and to work inspected
before Fulton was permitted to enter the mine, to ascertain
whether there were accumulations of gas therein. In count 5
it was charged that the mining company, with knowledge of
the existence of an accumulation of dangerous gases in the
mine and its unsafe condition when Fulton, in the course of
his employment, entered the mine on the morning of his death,
willfully failed and neglected to prevent Fulton from entering
the mine to work therein before the dangerous gases had been
removed and the conditions in the mine rendered safe, said
Fulton not being then and there under the direction of the
mine manager. In count 6 it was charged that the mining
company, on the morning of the aceident, had knowledge that
a valve attachment of a certain steam pipe used to conduct
§team generated for the purpose of running a ventilating fan
 the mine had become accidentally broken or lost, whereby
the air currents in the mine became obstructed and stopped,
and a large quantity of dangerous gas was permitted to ac-
cumulate in the mine at the place where Fulton was required
t pass and to work. And it was further charged that, al-
thf)Ugh having such knowledge, the mining company willfully
falled.and neglected to order the withdrawal of Fulton from
tbe mine and prohibit his return thereto until thorough ventila-
tion had been established. In count 7 the negligence charged
was that the mining company permitted Fulton to enter the
Mine before the mine examiner had visited it and seen that the
aIr current was traveling in proper course and in proper quan-
Uty, and before the accumulation of dangerous gas, then in the

mj
Ne, had been broken up or removed therefrom. In count 8
VOL. ccv—3)
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it was charged that the mining company had knowledge that
accumulations of gas existed in the mine, yet it willfully failed
and neglected to place a conspicuous mark at the place in the
mine where accumulations of gas existed as a notice to Fulton
and other employés to keep out, whereby Fulton failed to
receive the statutory notice and warning of the existence of
accumulated gas, and did not know of the dangerous condition
of the mine when he proceeded to work at and near the place
in the mine where such dangerous accumulation of gas existed.

To these various counts the defendant plead the general
issue. The case was twice tried by a jury. On the first trial,
at the close of the evidence for the plaintiff, the jury was in-
structed to find for the defendant. This judgment was re-
versed by the Circuit Court of Appeals for the Seventh Circuit.
133 Fed. Rep. 193. The second trial resulted in a verdict for
the plaintiff and an entry of the judgment which is here as-
sailed.

On the trial it was testified that the sinking of the shaft in
the mine where Fulton met his death was commenced in the
month of April or May, 1900. Fulton worked for several
months at the mine before the accident, at first assisting in
sinking the shaft. The mine is what is known as a long wall
mine, in which, it was testified, cross cuts were not employed.
Cross cuts are used in what is known as a room and pillar
mine. In that class of mines parallel entries are run, and after
proceeding a certain distance—usually sixty feet—a road s
cut across, connecting the parallel entries to permit of a eir-
culation of air. After going another sixty feet a new cross
cut is made and the openings of the prior cross cut are stopped
up, thus carrying the circulation of air to the new cross cut. The
mine in question was thus intended to be constructed. From
the bottom of the main or hoisting shaft towards the north,
south, east and west radiated four main headings or roadways,
and it was contemplated to construct a circular road connect-
ing the outer ends of these four main roads so as to cause &
complete circulation of air around the mine and through the
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roadways. About three hundred feet to the eastward of the
main shaft was situated an air or escapement shaft. At the
time of the accident the roads radiating north, east and west
had been completed, but the circular roadway had only been
completed between the outer edges of the east and north roads.
Gas usually made its presence known in the west roadway
after going fifty or sixty feet from the bottom of the main
shaft. For some time before the accident men were employed
at or near the end of this road continuing the circular road
towards the northeast, and Ifulton performed the work of
track laying. In consequence of the non-completion of the
circular roadway and the absence of natural ventilation in the
west roadway, a ventilating fan was used to force air through
air boxes to the places where the men were working in that
roadway, “so as to give them air and keep the gases out.”
Whilst there is some confusion in the description of the situa-
tion and operation of the ventilating fan we take it that it was
as follows: The fan was situated at the bottom of the shaft
and was operated by a small engine in close proximity to the
fan. The steam to work this engine was carried down from
the boilers above, the steam pipe passing down the main shaft
to the fan engine at the bottom. To turn on the steam to this
engine and set it in motion there was a valve controlled by a
wheel. There was another valve by which the accumulation
of condensed water could be let off so as to enable the apparatus
to be reached by live steam. This valve was intended also to
be moved by a wheel, but that appliance had not been put on,
and, therefore, in order to turn the valve the use of a wrench
Was necessary. A wrench used for this purpose was kept near
the fan.

The mine manager stopped the fan about four o’clock on
Saturday afternoon. On the next day (Sunday) Fulton and
the mine manager descended the shaft together. The fan
rh&d ngt started when they reached the bottom of the shaft.
f“he mine manager attempted to start the fan, but could not
find the wrench, and there was a delay of a minute or two
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while he went up the shaft and secured a wrench. When the
fan was started the mine examiner and several other employés
who had descended the mine just ahead of Fulton and the
mine manager were with the latter in the immediate vicinity
of the fan. At that time, as testified to by the mine manager,
he believed there was gas in the west roadway. Soon after
the starting of the fan Fulton and a helper proceeded along
the west roadway with pit lamps—naked lights—on their
caps, pushing a car loaded with track material. In a few
minutes the explosion occurred which caused the death of
Fulton and seriously injured the helper. There was contra-
dictory evidence as to the instructions given by the mine
manager to Fulton at the time he started into the west road-
way. One version was that Fulton was told to wait awhile,
until an examination had been made by the mine manager
with a safety lamp. Another version implied from the evi-
dence was that Fulton, entirely of his own volition, proceeded
to the place where he was injured; and still another hypothesis
was that Fulton was directed to proceed with the work without
any caution. At the time of the explosion the mine manager,
mine examiner and others were in the south roadway.

After the entry of judgment the cause was brought direct
to this court on the ground that a constitutional right was
claimed in the court below and denied.

The errors assigned which have been argued at bar present
for consideration the following questions:

First, the constitutionality of the Illinois mining act of 1899
upon which this action was founded. ;

Second, the correctness of instructions to the jury on the
subject of the proximate cause of the accident in the ev@t
Fulton went into the west roadway by direction of the mine
manager.

Third, the correctness of a refusal to instruct the jury to
return a verdict for the defendant if they found that “Fulton,
at the time he was killed, was engaged in a willful act wh?ch
endangered the lives or health of persons working in the mmne
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with him or the security of the mine or its machinery, and that
such willful act on his part contributed to his death.”

Fourth, the correctness of a refusal to instruct the jury that
if the death of Fulton resulted in part from his reckless disre-
gard of consequences in view of his own surroundings, the plain-
tiff could not recover.

Fifth, the correctness of the overruling of motions to strike
out the second and third counts of the declaration, and of
the refusal to instruct the jury that no recovery could be had
on these counts, because no evidence had been introduced
to support the same.

Sixth, the correctness of the refusal to give the following
instructions:

“If you believe from the evidence that the decedent Fulton,
just before the time of his death, entered the mine to work
therein under the direction of the mine manager, Wilson, then
you are directed to find the defendant ‘not guilty,” even
though you may further believe from the evidence that all
the conditions of the mine had not been made safe at such time,
as charged in the declaration.” '

Seventh, the correctness of the overruling of a motion to
strike out the fifth count of the declaration and in refusing
to instruct the jury that no recovery could be had under said
count, because no basis existed in the evidence for the asserted
liability.

Eighth, the correctness of the overruling of a motion to
strike out the sixth count of the declaration and a request for
an instruction that no evidence had been introduced of any
neglect as to the fan or machinery whereby the air currents of
the mine became obstructed and stopped.

_Before considering these alleged errors, however, we must
dispose of a motion to dismiss. Tt is urged that as the direct
appeal to this court rests alone upon the assertion of the re-
bugnacy of the Illinois mining act to the Constitution of the
United States, and as the eclaim of repugnancy is alone based
upon certain provisions of that act providing for licensing
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mine managers and examiners, defining their duties and com-
pelling mine owners to employ only licensed managers and
examiners, the writ of error should be dismissed, because
there.is ground broad enough to sustain the judgment wholly
irrespective of the provisions of the Illinois act just referred to,
which are asserted to be repugnant to the Constitution of the
United States. This proposition is based upon the contention
that the first count of the declaration charges a violation of
duty imposed by the statute directly upon the mine owner,
irrespective of the requirements of the statute as to licensed
employés. But issue is taken on behalf of the plaintiff in
error in respect to the correctness of this contention, and it is
insisted that the first count is open to the same objections
which are urged against the others. We think the motion
to dismiss is without merit, because there is color for the con-
tention as to the unconstitutionality of the statute, as well
in respect to the first as to the other counts of the declaration.

We come, then, to consider the first assigned error, viz.,
the constitutionality of the Illinois mining act approved
April 18, 1899, in force July 1, 1899, entitled “An act to re-
vise the laws in relation to coal mines and subjects relating
thereto, and providing for the health and safety of persons
employed therein.”” Chap. 93, Rev. Stat. of Illinois.

It is conceded that the statute in question has been authori-
tatively interpreted by the Supreme Court of Illinois as im-
posing upon mine owners responsibility for the defaults of
mine managers and mine examiners, employés who are re-
quired by the statute to be selected by the mine owners from
those holding licenses issued by the state mining board created
by the statute. And it is an alleged incompatibility between
such responsibility of the mine owner and the obligation
imposed upon the mine owner to employ only persons licensed
by the State, and the nature and character of the duties which
the statute imposes upon them, upon which is based the
asserted repugnancy of the statute to the Fourteenth Amend-
ment.
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Section 29 of article 4 of the Illinois constitution of 1870
is as follows:

“It shall be the duty of the general assembly to pass such
laws as may be necessary for the protection of operative
miners by providing for ventilation when the same may be
required and the construction of escapement shafts, with
such other appliances as may secure safety in all coal mines,
and to provide for the enforcement of said laws by such pen-
alties and punishments as may be deemed proper.”

In carrying out this constitutional requirement the general
assembly of Illinois has from time to time legislated for the
protection of miners. The act of 1899, here assailed as re-
pugnant to the Constitution of the United States, as said
by the Court of Appeals for the Seventh Cireuit, 133 Fed. Rep.
197, grew out of the desire “that every precaution should
be taken against the unusual hazards and dangers inecident
to the inhabitancy of mines. It was intended, and intended
rightly, to protect with all known expedients every person
whose occupation required him to labor in these subterranean
rooms and roadways.”

The act is lengthy, covering 47 bages of print in the appendix
to one of the briefs. In substance it created a state mining
board, authorized that body to examine candidates for the
position of state inspector of mines and to certify the names
of the successful candidates to the governor, in whom was
vested the power of appointment. Moreover, the statute
fixed the qualifications of mine managers, hoisting engineers
and mine examiners; required candidates for such positions
to be examined by the state board and certificates to be
furnished to those found competent, and made it unlawful
In the operation of a coal mine to employ or suffer any person,
other than one possessing the proper certificate, to serve as a
mine manager, hoisting engineer or mine examiner. Section 16
prescribed in detail the duties of mine managers and miners;
section 17 set forth the duties of hoisting engineers; and by
section 18 the duties of mine examiners are prescribed. In-
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terspersed, however, throughout the remainder of the act are
found in sections relating to the subject of ventilation, powder
and blast, place of refuge, ete., requirements to be observed
in effect supplementing the sections preseribing in detail the
duties to be performed by the employés above mentioned.
We think the omissions of duty charged in the various counts
in the declaration are embraced in those in terms laid upon
the mine manager or mine examiner. Considering this act,
the Supreme Court of Illinois, in Henrietta Coal Company v.
Martin, 221 Illinois, 460, first commented upon the decisions
in Durkin v. Kingston Coal Co., 171 Pa. St. 193, and Wil-
liams v. Thacker Coal & Coke Co., 44 W. Va. 599, which
cases dealt with statutes which, in their general purpose,
were similar to the Illinois act. The Illinois court declined,
however, to hold, as was done in the cases referred to, that
where a statute directly imposed duties upon a mine manager
the negligence of such mine manager could not be imputed
to the owner, and indeed that the owner could not be made
responsible for the act of such employé without causing the
statute to be unconstitutional. The Illinois court expressly
held that under the Illinois mining act a mine manager and
mine examiner were vice-principals of the owner, and were
engaged in the performance of duties which the owner could
not delegate to others in such manner as to relieve himself
from responsibility. Observing that in a number of its former
decisions the Illinois court had assumed the law to mean what
it expressly decided in the Henrietta case it did mean, viz.,
that in respect to the duties devolved upon the mine manager
and mine examiner, those persons stood for the mine owner
and were vice-principals, performing those duties. The court
said:

“The fact that the proprietor, if he employs men to act in
these capacities, is required to employ those who have obtained
the certificate from the state mining board is without signifi-
cance. The purpose of that provision was, so far as possil?ley
to guard against the possibility of the proprietor employing
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incompetent, intemperate, negligent or disreputable persons,
and not to enable the operator to shift to his employés his
responsibility for the management of the mine.

“The object of the mining act, as we gather from its various
provisions, 1s to protect, so far as legislative enactment may,
the health and persons of men employed in the mines of the
State while they are in the mines. The principal measures
preseribed for this purpose require the exercise of greater
precaution and care on the part of the mine owner for the
safety of the miners than was required by the common law.
To hold that he may shift his liability to any person employed
by him as examiner or manager who holds the certificate
of the state mining board is to lessen his responsibilities and
defeat, in great part, the beneficent purposes of the act. To
hold him liable for a willful violation of the act, or a willful
failure to comply with its provisions on the part of his examiner
or manager, is to give force and effect to the statute according
to the intent of its makers to prolong the lives and promote
the safety and well-being of the miners.”

Accepting this interpretation of the Illinois statute, and
in view of the ruling in Consolidated Coal Co. v. Seniger, 179
Illinois, 370, 374, 375, that it is not obligatory upon a mine
owner to select a particular individual or to retain one when
selected if found incompetent, we think the act is not re-
pugnant to the Fourteenth Amendment in any particular.
In legal effect, duties are imposed upon the mine owner,
customarily performed for him by certain employés, duties
which substantially relate to the furnishing of a reasonably
safe place for the workmen. The subject was one peculiarly
within the police power of the State, and the enactment of
the regulations counted upon we think was an appropriate
exercise of such power. The use and enjoyment of mining
property being subject to the reasonable exercise of the police
power of the State, certainly the rights, privileges and im-
munities of a mine owner as a citizen of the United States
Were not invaded by the regulations in question, and the
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imposition of liability upon the owner for the violation of such
regulations being an appropriate exercise of the police power,
was not wanting in due process. And even although the
liability imposed upon the mine owner to respond in damages
for the willful failure of the mine manager and mine examiner
to comply with the requirements of the statute was not in
harmony with the principles of the common law applicable
to the relation of master and servant, it being competent
for the State to change and modify those prineiples in accord
with its conceptions of public policy, we cannot infer that
the selection of mine owners as a class upon which to impose
the liability in question was purely arbitrary and without
reason. And the views just expressed also adequately dis-
pose of the contention that by the statute the mine owner
was denied the equal protection of the laws.

The asserted error next to be considered relates to instruc-
tions to the jury on the subject of the proximate cause of the
accident in the event Fulton went into the west roadway
by direction of the mine manager. In the course of the
charge to the jury the court said:

“If you believe from the evidence that Wilson, the mine
manager, directed Fulton to go into the west roadway, and
that said Fulton did so in obedience to such order, and such
order was the proximate cause of Fulton’s death, without
the giving of which Fulton would not have been killed, then
the jury is instructed that the plaintiff cannot recover in this
case, and the verdict should be for the defendant. You
will note there that it follows, if you believe that this instruc-
tion, if there was one, to Fulton was the proximate cause
of his death, note that in passing upon that question you must
determine whether, first, if there was gas there at that time;
and whether, if there was, that was or was not the proximate
cause of his death. Now by proximate cause is meant effi-
cient cause. In other words, if the gas had not been there,
would his death have followed? And was gas being there
necessary to his death? Or was the instruction, if there was
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one, there willfully sending him there, the thing which caused
his death; which was the greater cause? That is a question
of fact for you to determine.

* * * * * * * *

“I'said it was for them to determine what was the proximate
cause if there was an order for this deceased to go into the
mine, or whether it was the gas being there. Let the instruc-
tion be what I stated now, the last time; that covers it.”

It is contended that the effect of the definitions of proxi-
mate cause, made as above, was to hopelessly confuse the jury.
While it must be conceded that the instruction was greatly
wanting in clearness, yet we think no prejudicial error was
committed. Looking at the ecriticized instructions in con-
nection with the context of the charge, it is clear that it was
understood by all as importing that the mining company
was at fault for the existence of the aceumulated gas result-
ing in the explosion which caused the death of Fulton, since
to have allowed the gas to accumulate was a disregard of
the positive duty towards Fulton imposed by the statute.
Now, conceding that the mine manager ordered Fulton into
the west roadway, and conceding, further, that such order
of the manager was one of the causes of the accident, for which
10 recovery could be had because not counted on the dec-
laration, what follows? Simply this, that two concurring
causes contributed to the death of Fulton—one the order of
the mine manager, for which recovery could not be had under
the declaration, and the other the neglect by the mine owner
to perform his statutory duty to prevent the accumulation
of the dangerous gases which led to the accident. But be-
cause one of the efficient causes, the order of the mine manager,
}111(10:‘ the pleadings, did not give rise to a right of recovery,
1t did not follow that therefore the owner was absolved from
responsibility for the cause of the accident for which he was
llablve. Washington & @. R. Co. v. Hockey, 166 U. S. 521.

We next consider two contentions: a. That the trial court
erred in refusing to instruct the jury to return a verdiet for
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the defendant if they found that Fulton, at the time he was
killed, was engaged in a violation of the statute, which con-
tributed to his death; that is, the doing of a willful act which
endangered his life and the lives or health of persons working
in the mine with him, and which jeopardized the security
of the mine or its machinery; and, b. That the court also erred
in refusing to instruet that if the death of Fulton resulted in
part from his reckless disregard of consequences in view of
his known surroundings, the plaintiff could not recover.
Leaving out of view the contention that the first requested
instruction was rightly refused because too general, and
bearing in mind that in an action to recover damages under
the Illinois mining act a mine owner is deprived of the de-
fense of contributory negligence, Carterville Coal Company v.
Abbott, 181 Illinois, 495, 502, 503, and assuming that the re-
fused instruetion might properly have been given if the ten-
dency of the proof justified it, we think the instruction was
rightly refused, because we are of opinion that there was no
evidence tending to show the doing by Iulton of a willful
act of the character contemplated by the statute or a reck-
less disregard by him of his personal safety. While the
evidence might have justified the inference that Fulton be-
fore entering the west roadway knew that it had not been
cleared of gas, yet it cannot be inferred that Fulton and his
helper suspected that gas had so permeated the roadway as to
render it perilous to life to go to the point where the explosion
occurred. The jury had been instructed that there could
be no recovery if the proof established the contention of the
mining company that Fulton entered the part of the mine
in which he was killed against or contrary to caution given
him by the mine manager, and if Fulton was permitted to
enter the west roadway without caution it is impossible on
this record to infer that the jury would have been justified
in finding that it was obvious that to enter the west roadway
was so hazardous as to give support to the conclusion that
Fulton willfully and recklessly went to his destruction.
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It is asserted that the court erred in refusing to give the
following instruction:

“If you believe from the evidence that the decedent Fulton,
just before the time of his death, entered the mine to work
therein under the direction of the mine manager, Wilson, then
you are directed to find the defendant ‘not guilty,” even
though you may further believe from the evidence that all
the conditions of the mine had not been made safe at such
time, as charged in the declaration.”

The requested charge was based upon the last paragraph
of that portion of section 18 (b) of the Illinois mining act,
dealing with the duties of mine examiners, reading as follows:

“To post danger notices. (b)) When working places are
discovered in which aceumulations of gas, or recent falls,
or any dangerous conditions exist, he shall place a conspicuous
mark thereat as notice to all men to keep out, and at once
report his finding to the mine manager.

“No one shall be allowed to remain in any part of the mine
through which gas is being carried into the ventilating cur-
rent, nor to enter the mine to work therein, except under
the direction of the mine manager, until all conditions shall
have been made safe.”

We construe this provision of the statute as relating to steps
to be taken when a mine or a portion thereof is discovered
to be unsafe and as relating to the necessary work to be done
in the mine under the immediate supervision and direction
of the mine manager to remedy the unsafe condition. As,
however, there is no proof tending to show that Fulton in
entering and working in the mine came under any of these
conditions, we think the instruction was rightly refused.

The remaining assignments assert the commission of error
by the trial court in overruling motions to strike out the
secS)nd, third and sixth counts of the declaration and in re-
fusing to instruct the jury that no recovery could be had
under any of those counts, because no evidence had been in-
troduced tending to establish the commission of the particular




OCTOBER TERM, 1906.
Opinion of the Court. 205 U. 8,

acts of negligence charged in those counts. Such counts as
we have seen related to the failure to construct cross cuts
and stoppings in the mine and to an alleged defect resulting
from the absence of a wheel and the consequent necessity
of using a wrench for the purpose of opening a valve to allow
condensed steam to escape as a prerequisite to the movement
of the ventilating fan. We are constrained to the conclusion
that prejudicial error was committed in these particulars.
We think it is extremely doubtful whether there was any
evidence in the record even tending to establish that in a
long wall mine of the character of the one here in question
cross cuts and stoppings thereof were essential. But be this
as it may, certain is it that there is no evidence whatever in
the record tending to support the claim that the absence of
cross cuts and stoppings in the mine in question was in any
wise the cause of the accumulations of gas or the retention
of the accumulated gas from the explosion of which Fulton
was killed. We are also of opinion that there was nothing
in the evidence which would have justified the inference
that the absence of the wheel from the valve, forming part
of the mechanism to operate the ventilating fan, was the
proximate cause of the presence of the gas in the west road-
way where Fulton was killed. The uncontradicted testimony
showed that but a very brief interval, a minute or two, elapsed
before a wrench was obtained, and the distance to the point
where the gas had accumulated precludes the possibility of
saying that the evidence tended to show that the absence of
the wheel could have been the proximate cause of the ac-
cident. Under this condition of things we find it impossible
to say that prejudicial error did not result. Maryland V.
Baldwin, 112 U. S. 490, 493. And, of course, in a case like
the one we are considering we cannot maintain the verdi.cty
as might be done in a criminal case upon a general verdict
of guilty upon all the counts of an indictment. Goode V.
United States, 159 U. S. 663. Nor does section 57 of the
linois Practice Act, chap. 110, Rev. Stat. Illinois, support
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the contention that errors of the character of those we have
just been considering must be treated as not prejudicial.
The section relied upon is as follows:

“When an entire verdict is given on several counts it will
not be set aside or reversed because of any defective count,
if one or more of the counts be sufficient to sustain the verdict.”

This section has been held not to relate to counts which are
vitally defective, but as only providing that where a dec-
laration consists of several counts, and some of the counts
contain defects not vital and yet subject to be assailed by
demurrer, a party cannot wait until after the close of the
evidence at the trial and, a jortiori, after verdict, and then
for the first time question the sufficiency of the counts. City
of Chicago v. Lonergan, 196 Illinois, 518; Consolidated Coal
Co. v. Scheiber, 167 Illinois, 539. This statute of course lends
no support to the contention here made that where a jury is
wrongfully permitted over the objection of the opposing party
to take into consideration in reaching a verdict counts of a
declaration which have not been supported by any evidence,
and where it is impossible from the record to say upon which
of the counts of the declaration the verdict was based, that
the judgment entered under such circumstances can be sus-
tained upon the theory that substantial rights of the objecting
party had not been invaded.

The judgment of the Circuit Court is therefore reversed, and

th‘,e case remanded to that court for jurther proceedings con-
sistent with this opinion.
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UNITED STATES ex rel. WEST w». HITCHCOCK.

ERROR TO THE COURT OF APPEALS OF THE DISTRICT OF
COLUMBIA.

No. 194. Argued January 30, 1907.—Decided March 4, 1907.

While the promise of the United States to allot 160 acres to each member of
the Wichita band of Indians under the act of March 2, 1895, 28 Stat. 876,
895, may confer a right on every actual member of the band, the primary
decision as to who the members are must come from the Secretary of the
Interior; and, in the absence of any indication in the act to allow an appeal
to the courts for applicants who are dissatisfied, mandamus will not issue
to require the Secretary to approve the selection of one claiming to be an
adopted member of the tribe but whose application the Secretary has
denied.

In view of long established practice of the Department of the Interior, and
the undoubted power of Congress over the Indians, this court will hesitate
to construe the language of §§ 441, 463, Rev. Stat., as not giving the De-
partment of the Interior control over the adoption of whites into the Indian
tribes.

Where the Secretary of the Interior has authority to pass on the right of
one claiming to be a member of a band of Indians to select land under an
agreement ratified by an act of Congress, his jurisdiction does not depend
upon his decision being right.

26 App. D. C. 290, affirmed.

TuE facts are stated in the opinion.

Mr. William H. Robeson and Mr. Samuel A. Putmon, with
whom Mr. William C. Shelley was on the brief, for plaintiff
in error:

The duty of the Secretary to identify the individual as a
member of the tribe does not involve judicial discretion. .It
is not material to determine whether this was a ministerial
or a judicial duty, because the answer of the Secretary and
all the evidence in the case shows that he did find that tlhiS
relator is a member of the tribe and his only reason for refusing
to approve relator’s selection of land was because he did not
approve of that membership.
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Membership by adoption being conceded, the approval
or disapproval by the Secretary of the selection is not a power
but a duty; the duty to approve selections made within the
requirements of the statute is positive, the duty of disapproving
selections applies only to those made in violation of the re-
quirements of the statute, and the performance of the one
duty or the other is positively defined by the provisions of
the act giving to the Secretary no option whatever whether
he shall approve or disapprove a selection.

The allotment of land selected does not constitute a bounty
from the Government, but is a partial payment of the con-
sideration for the cession of the lands of the tribe, and the
failure of the Secretary to approve this relator’s selection is a
forcible abatement by that much of the consideration agreed
to be paid by the United States.

With the determination of these questions in favor of the
proposed allottee, then, if there ever was any judicial dis-
cretion or power vested in the Secretary, it was exhausted,
and nothing remained to him but the performance of the
plain duty to approve the relator’s selection. The Secretary
cannot capriciously disapprove selections. Marbury v. Madi-
son, 1 Cranch, 137.

But when these facts, which the Secretary now admits,
are determined in relators’ favor, and the Secretary’s judicial
fl}nctions thereby exhausted, the same obligation rests upon
hm} to perform the ministerial duty following upon the ex-
ereise of his judgment, as was enforced by the judgment of
the court in the case of United States v. Schurz, 102 U. 8. 378,
where, after once passing upon the right of the claimant to
a pat.ent, the Secretary was required to deliver it.

I_f n this case the courts have not power to enforce the
plain n.landates of this agreement and statute, it will present
a condition which has often been said to involve a monstrous
absurdity in organized government; that there should be no
remedy, though a clear undeniable right is shown to exist.

Kendall v. United States, 12 Pet. 62.
VOL. ccv—6
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Mr. Assistant Attorney General Campbell and Mr. Fred H.
Barclay, with whom Mr. Jesse C. Adkins was on the brief,
for defendant in error:

The allegations in defendant’s answer to the petition, that
he had, on July 3, 1901, reached and announced a conclusion
and decision that relator was not, by nativity or adoption, a
member of the Wichita and affiliated bands of Indians and
therefore not entitled to an allotment, are sufficient to defeat
the application for the writ.

The action of the defendant, as Secretary of the Interior,
in refusing to approve the relator’s application for an allot-
ment of land, involved a determination by the Secretary of
the question whether the relator was within the category of
persons entitled to allotment. The Secretary having alleged
in his answer that he had decided that relator was not within
this category, the writ of mandamus will not issue.

It was for the Secretary to determine whether the relator
was an adopted member; and of course it is elementary law
that when in such a case the Secretary has determined that, or
any question, so committed to him it is immaterial whether
his determination is right or wrong; that is a matter which
cannot be considered by the courts, and his decision cannot
be reviewed by them. De Cambra v. Rogers, 189 U. S. 119;
Riverside Oil Co. v. Hilchcock, 190 U. S. 316; Wisconsin Cen-
tral R. R. Co. v. Price Co., 133 U. S. 496, 511; Runkle v. Uni-
ted States, 122 U. S. 543, 557.

Mandamus should not issue in cases of doubtful right, but
only when the legal right of the party to that which he demands
has been clearly established. Life and Fire Insurance Co. V.
Wilson’s Heirs, 8 Pet. 291, 302; Reeside v. Walker, 11 How.
272, 289.

Mr. Justice HoLmEs delivered the opinion of the court.

This is a petition for mandamus to require the Secretary
of the Interior to approve the selection and taking of one




WEST ». HITCHCOCK.
205 U. 8. Opinion of the Court.

hundred and sixty acres by the relator out of the lands ceded
to the United States by the Wichita and affiliated bands of
Indians, under an agreement of June 4, 1891, ratified by the
Act of Congress of March 2, 1895, c¢. 188. 28 Stat. 876, 895-
897. The petition alleges that the relator is a white man
married to a Wichita woman and thereby a member of the
tribe, and that his adoption was confirmed and recognized in
various ways set forth. By the second article of the agree-
ment, as part of the consideration, the United States agreed
that there should be allotted to each member of the said
bands, native and adopted, one hundred and sixty acres out
of the said lands, to be selected by the members, with quali-
fications not in question here. The fourth article contains
provisions as to the title to allotments when they “shall have
been selected and taken as aforesaid, and approved by the
Secretary of the Interior.” After a demurrer to the petition,
which was overruled, 19 App. D. C. 333, the Secretary an-
swered, alleging that he had examined and considered the
application of the relator and on July 3, 1901, had reached
and announced a decision that the relator was not a member
of the tribe, and thereupon had denied the application. The
relator moved for a peremptory mandamus, which was de-
nied, and filed a demurrer, which was overruled, and thereupon
Dleaded that the Secretary did not, by the decision alleged,
decide that the relator was not a member of the tribe, and
for that reason deny him the allotment. Issue was joined
and evidence taken, and after a hearing judgment was en-
Fered for the respondent and the petition dismissed. The
Judgment was affirmed on appeal, 26 App. D. C. 290, and
then the case was brought to this court. The issues here
are those rajsed by the plea, the demurrer to the answer and
the motion for a peremptory writ.

I.t 'iS argued that the answer admits the averments of the
petltl.on, as it does not deny them in terms, and that there-
fore it must be taken that there was no question concerning
the relator’s membership for the Secretary to decide. His
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identity was not disputed, nor, it is said, the acts of adoption
that took place long before the relator applied to have his
selection approved, and, therefore, the Secretary’s duty was
merely ministerial, to carry out the mandate of the act. But
the admission, at most, is only the admission implied by a
plea of estoppel by judgment. In truth it hardly goes so far
as that; for when a party says that he is the proper person to
decide the question raised and that he has decided it against
the party raising it, he hardly can be said to admit that his
decision was wrong.

The approval of the Secretary required by the agreement
must include as one of its elements the recognition of the
applicant’s right. If a mere outsider were to make a claim,
it would have to be rejected by some one, and the Secretary
is the natural if not the only person to do it. No list or au-
thentic determination of the parties entitled is referred to by
the agreement, so as to narrow the Secretary’s duty to iden-
tification or questions of descent in case of subsequent death.
The right is conferred upon the members of the bands, but
the ascertainment of membership is left wholly at large.
No criteria of adoption are stated. The Se<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>