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UNITED STATES ex rel. DRURY v». LEWIS, WARDEN
OF THE COMMON JAIL.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE WESTERN DISTRICT OF PENNSYLVANIA.

No. 126. Argued December 12, 1905.—Decided January 2, 1906.

An officer and an enlisted soldier in the military service of the United
states were indicted for murder and manslaughter and held for trial
m a state court for having killed a A%itﬁzéii‘:of the State who was not in
th.e service of the Unitedjﬁgﬁfr%e alleged .I?fig& having been com-
l.mtted within the State, on propentv;{gldBYbelonging to, or under the
Jurisdiction of, the United anﬁg.b‘ On a writ, of habeas corpus from a
Circuit Court of the\UﬁX%écf’States it was cantéhded that petitioners were
seeking to arrest the dec 4 for "fél‘o'rf;r under the laws of the United
States and that he met his‘death while attempting to escape, and as there-
fore. the homicide was committed b ¢ petitioners in the discharge of their
duties, the state court was without jurisdiction. On the hearing there
was a conflict of evidence as to whether deceased had surrendered or not,
and it was conceded that if he were not a fleeing felon the ground for
Federal interposition failed. Held, that
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The Circuit Court properly declined to wrest petitioners from the custody
of the state officers in advance of trial in the state courts.
Ex parte Crouch, 112 U. 8. 178, applied.

Rarpa W. Drury and John Dowd were indicted in the Court
of Oyer and Terminer for the county of Allegheny, Pennsylva-
nia, on two counts, the first charging them with murder, and
the second with manslaughter, in the homicide of one William
H. Crowley, September 10, 1903. They were admitted to bail
in the sum of $5,000 each, and having been subsequently sur-
rendered, obtained a writ of habeas corpus from the Circuit
Court of the United States for the Western District of Penn-
sylvania. The case on the hearing was thus stated by Ache-
son, J., holding the Circuit Court: 5

“On September 10, 1903, Ralph W. Drury was a commis-
sioned officer of the United States Army, of the rank of second
lieutenant, and had under his command a detachment of twenty
enlisted men, of whom John Dowd was one, stationed at Alle-
gheny Arsenal, in the city of Pittsburg, in Allegheny County,
Pennsylvania, this arsenal being a subpost of F't. Niagara, N. Y.
From time to time before September 10, 1903, some copper
down spouts and eave troughs had been stripped from some of
the buildings on the arsenal grounds and the material stolen,
and other depredations, such as the breaking of window lights,
had been committed on the arsenal property. Lieut. Col. Rob-
ertson, the commanding officer at Ft. Niagara, on the occasion
of an inspection of Allegheny Arsenal, in July, 1903, had di-
rected Lieutenant Drury to use his best endeavors to stop the
depredations, and to that end ordered him to establish a patrol
of the guards day and night upon the arsenal grounds, and to
apprehend and arrest any person or persons committing depre-
dations on the arsenal property. Shortly before 10 o’clock on
the morning of September 10, 1903, having received word that
some persons were stealing copper from one of the buildings on
the arsenal grounds, Lieutenant Drury took John Dowd, then
on guard duty, and another private soldier (each of the latter.
being armed with a rifle and ammunition), and, passing out of
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the arsenal grounds through the gate on Butler street, the three
proceeded by way of Butler street and Almond alley towards
the Allegheny Valley Railroad. Drury informed the two men
of the reported stealing of copper and instructed them to con-
tinue down Almond alley and to arrest any person coming from
the arsenal. Drury himself left Almond alley at the corner of
Willow street and went by Willow street to Fortieth street
(which runs along, but outside of, the arsenal wall), and pro-
ceeded down Fortieth street to its foot, where were congregated
three or four half-grown boys or young men, among whom was
William H. Crowley, aged about 19 or 20 years. These persons
fled in different directions when they saw Lieutenant Drury
approaching. Crowley ran from the foot of Fortieth street
away from the arsenal property in the direction of Forty-first
street, keeping on or near the Allegheny Valley Railroad.
When he was about one hundred yards from the arsenal wall
Crowley was shot by Dowd, who aimed and fired his rifle at
Crowley. At the time of the shooting, Drury, Dowd, and
Crowley were all off the grounds belonging to the United States.
Fach one of the three then stood either upon a street of the
city, on the Allegheny Valley Railroad, or on private property.
The rifle ball struck Crowley’s left thigh, inflicting a mortal
wound from which he died on the evening of the same day—
September 10, 1903.

“Thus far the facts are not open to dispute under the testi-
mony. But as to the circumstances attending the shooting of
Crowley the evidence is conflicting and leads to opposite con-
clusions of fact as one or other version of the affair given by
the witnesses is accepted. Dowd testifies, and the petitioners
have produced other evidence tending to show, that as Crowley
fled he was called on several times by Dowd, who followed him,
to halt, with warning that unless he halted Dowd would fire;
that Crowley did not halt, but continued his flight, and to pre-
vent his escape behind or through a lumber pile Dowd fired,
and that Drury did not order Dowd to fire, and was not con-
nected with the shooting save by the fact that he ordered the
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arrest of any person coming from the arsenal. On the other
hand, two witnesses who were present (Mrs. Long and Miss Ter-
willerger) testify that before the shot was fired Crowley stopped,
turned around facing the pursuing soldier (Dowd), threw up his
hand, said, ‘Don’t shoot,’ ‘I will come back,” or ‘I will give up,’
and that just then Lieutenant Drury said ‘Fire!” and Dowd
fired the shot that killed Crowley. The testimony of at least
one other witness tends to corroborate the account of the trans-
action given by the two named women as above recited. It is
not for me to say whether or not the witnesses who have testi-
fied thus on the part of the Commonwealth are mistaken.

“In view of all the evidence herein, should this eourt inter-
fere to prevent the trial of the petitioners upon the indictment
in the state court, take the petitioners out of the custody of the
authorities of the State, and discharge them finally without
trial by any civil court in the regular administration of justice?
This is the question which confronts me.” 129 Fed. Rep. 823.
- The court entered an order discharging the writ and remand-
ing petitioners to the custody of the warden of the jail of Alle-
gheny County, and from that order this appeal was allowed and
prosecuted.

Mr. Assistant Attorney General Purdy for appellants:

United States officers and other persons held in custody by
state authority for doing acts which they are authorized or re-
quired to do by the Constitution and laws of the United States
are entitled to be released from such custody, and the writ of
habeas corpus is the appropriate remedy for that purpose. In
re Neagle, 135 U. S. 1; In re Waite, 81 Fed. Rep. 359; Ohio V.
Thomas, 173 U. S. 276; § 761 Rev. Stat.

The petitioners upon this appeal are entitled to have this
court examine the evidence and determine the facts in this
case, and to decide whether or not these petitioners are entitled
to be discharged from the custody of the warden. Storiz V.
Massachusetts, 183 U. S. 138, 143.

Only a few minutes before his death Crowley had committed
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a felony within the arsenal grounds, a place under the exclusive
jurisdiction of the United States, over which crime and the
place where it was committed the courts of the United States
had exclusive jurisdiction.

In the absence of any specific law upon the subject, the peti-
tioners were charged with the duty of arresting persons guilty
of stealing Government property under their custody. At the
time of the homicide there existed a specific law of the United
States under which these petitioners were acting in making
Crowley’s arrest. § 161 Rev. Stat.; Campbell v. Thayer, 88
Fed. Rep. 102, 106.

As to the responsibility of officers of the army in command
of a post or station for the security of all public property in
their custody or under their control, see §§ 739, 740, 764 and
766 of the Army Regulations for 1901.

If the laws of the United States imposed upon these peti-
tioners the duty to arrest Crowley for the felony which he had
committed, they were justified in making use of whatever force
was necessary for the purpose of performing such duty, even to
the extent of firing upon Crowley, if in no other way he could
be apprehended. Rex v. Geo. Howarth, 3 Moody’s Crown Cases,
207; The Queen v. Dadson, 2 Denison’s Crown Cases, 35; Re-
gina v. Murphy, 3 Crawford & Dix’s Circuit Cases, 20; 1 East’s
Pleas of the Crown, 298; 1 Hale, 481; Rex v. Finnerty, 1 Crawf.
& Dix’s C. C. 167; 1 Hawkins, 881; 1 Russ. Crimes, 666; 3
Wharton on Crim. Law, § 2927; 1 Bishop Crim. Pro. §159;
2 Bishop New Crim. Law, § 648; Conraddy v. People, 5 Parker
(N. Y)), 234, 241; Commonwealth v. Long, 17 Pa. Super. Ct.
641, 647.

The petitioner Dowd was justified, under all the facts and
cireumstances of the case, in firing upon the felon Crowley
for the purpose of effecting his arrest, and that the court of
Oyer and Terminer of Allegheny County is without jurisdiction
to try the petitioners on the indictment which has been found
against them in that court. Brish v. Carter et al., 57 Atl. Rep.
(Md.) 210; Olson v. Leindecker, 97 N. W. Rep. (Minn.) 972;
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Brooks v. State, 39 S. W. Rep. (Ga.) 877; People v. Glennon, 74
N. Y. Supp. 794; Kirk & Son v. Garrett, 8 Maryland, 383;
People v. Hochstin, 73 N. Y. Supp. 626; Stapely v. Common-
wealth, 6 Binney (Pa.), 316; Brooks v. Commonwealth, 61 Pa.
St. 352; United States v. Fuellhart, 106 Fed. Rep. 911.

The evidence is conclusive that Crowley was wounded while
fleeing from arrest. Even though Dowd used more force in
attempting to make the arrest than he was warranted in using
under the law, nevertheless since he was engaged in performing
a duty imposed upon him by a law of the United States, the
state courts are without jurisdiction to call him to account for
the excessive use of force in performing a duty which the Fed-
eral laws commanded. Ez parte Jenkins, 2 Wall. Jr. 543; In
re Neagle, supra; In re Waite, 81 Fed. Rep. 359.

There was no appearance for the appellee.

Mr. Ca1gr Justice FULLER, after making the foregoing state-
ment, delivered the opinion of the court.

In Baker v. Grice, 169 U. S. 284, 290, an appeal from the final
order of the Circuit Court of the United States for the Northern
District of Texas, in habeas corpus, it was said:

“The court below had jurisdiction to issue the writ and to
decide the questions which were argued before it. Fz parte
Royall, 117 U. S. 241; Whatten v. Tomlinson, 160 U. S. 231. In
the latter case most of the prior authorities are mentioned.
From these cases it clearly appears, as the settled and proper
procedure, that while Circuit Courts of the United States have
jurisdiction, under the circumstances set forth in the foregoing
statement, to issue the writ of habéas corpus, yet those courts
ought not to exercise that jurisdiction by the discharge of a
prisoner unless in cases of peculiar urgency, and that instead
of discharging they will leave the prisoner to be dealt with by
the courts of the State; that after a final determination of the
case by the state court, the Federal courts will even then gen-
erally leave the petitioner to his remedy by writ of error from
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this court. The reason for this course is apparent. It is an
exceedingly delicate jurisdiction given to the Federal courts by
which a person under an indictment in a state court and subject
to its laws may, by the decision of a single judge of the Federal
court, upon a writ of habeas corpus, be taken out of the custody
of the officers of the State and finally discharged therefrom, and
thus a trial by the state courts of an indictment found under
the laws of a State be finally prevented. Cases have occurred
of so exceptional a nature that this course has been pursued.
Such are the cases In re Loney, 134 U. S. 372, and In re Neagle,
135 U. S. 1, but the reasons for the interference of the Federal
court in each of those cases were extraordinary, and presented
what this court regarded as such exceptional facts as to justify
the interference of the Federal tribunal. Unless this case be of
such an exceptional nature, we ought not to encourage the in-
terference of the Federal court below with the regular course
of justice in the state court.”

The rule thus declared is well settled and, in our judgment,
it was properly applied in this case. Crowley was a citizen of
Pennsylvania, not in the service of the United States, and was
killed in or near a street of the city of Pittsburgh, and not on
property belonging to the United States or over which the
United States had jurisdiction.

The homicide oceurred within the territorial jurisdiction of
the Court of Oyer and Terminer, which, as Judge Acheson ob-
served, was the only civil court which could have jurisdiction
to try petitioners for the alleged unlawful killing, and the in-
dictment presented a case cognizable by that court.

The general jurisdiction in time of peace of the civil courts of
a State over persons in the military service of the United States,
who are accused of a capital crime or of any offense against the
person of a citizen, committed within the State, is, of course,
not denied.

But it is contended on behalf of the Government that the
state court was absolutely without jurisdiction to try petition-
ers for the killing of Crowley, because the homicide was com-
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mitted by them ““ while in the lawful performance of a duty and
obligation imposed upon them by the Constitution and laws of
the United States.” The argument is that Crowley had been
guilty of the crime of larceny and could have been indicted and
prosecuted on the charge of felony in the District Court of the
United States under section 5439 of the Revised Statutes, or
under section 5391, the United States having jurisdiction over
the Allegheny Arsenal property and the Pennsylvania laws mak-
ing what Crowley is alleged to have done a felony. Hence that
it was the duty of petitioners to arrest Crowley and to surrender
him to the Federal authorities for prosecution. And it is in-
sisted that the fact is “established that Crowley met his death
while attempting to escape arrest.” But there was a conflict
of evidence as to whether Crowley had or had not surrendered,
and it is conceded that if he had, it could not reasonably be
claimed that the fatal shot was fired in the performance of a
duty imposed by the Federal law, and the state court had juris-
dietion.

The Circuit Court was not called on to determine the guilt or
innocence of the accused. That was for the state court if it had
jurisdiction, and this the state court had, even though it was
petitioners’ duty to pursue and arrest Crowley (assuming that
he had stolen pieces of copper), if the question of Crowley being
a fleeing felon was open to dispute on the evidence; that is, if
that were the gist of the case, it was for the state court to pass
upon it, and its doing so could not be collaterally attacked.
The assertion that Crowley was resisting arrest and in flight
when shot was matter of defense, and Ex parte Crouch, 112 U. 5.
178, is in point.

We have repeatedly held that the acts of Congress in relation
to habeas corpus do not imperatively require the Circuit Courts
to wrest petitioners from the custody of state officers in advance
of trial in the state courts, and that those courts may decline to
discharge in the proper exercise of discretion. We think that
discretion was properly exercised in this case.

Final order affirmed.
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ALBRIGHT ». TERRITORY OF NEW MEXICO ez rel.
SANDOVAL.

APPEAL FROM THE SUPREME COURT OF THE TERRITORY OF NEW
MEXICO.

No. 229. Submitted November 27, 1905.—Decided January 2, 1906.

The renewal in this court of a motion to dismiss the appeal which was consid-
ered and denied by the Supreme Court of the Territory amounts to no more
than an assignment of error to the action of that court in this regard, to be
passed on or disposed of as such, if this court otherwise has jurisdiction.

In the proceedings in guo warranto in this case the alleged usurpation of the
office is the matter in dispute, and the liability to fine on judgment of
ouster or the effect of the judgment in a subsequent action to recover the
emoluments of the office does not make that matter measurable by some
sum or value in money, and an appeal to this court will not lie from the

Supreme Court of a Territory under either section of the act of March 3,
1885, c. 355.

THE facts are stated in the opinion.

Mr. Walliam B. Childers for appellant.

Mr. Neill B. Field for appellee.

Mr. Cuiger Justice FuLLer delivered the opinion of the court.

This was a proceeding in quo warranto brought in the District
Court of Bernalillo County, New Mexico, July 20, 1903, by the
Territory on the relation of Jesus M. Sandoval against George
F. Albright, it being alleged that Sandoval was duly elected to
the office of assessor of Bernalillo County for the term of two
years from the first day of January, 1903; that he duly qualified
and entered on the discharge of the duties of the office ; and that
he had never resigned, vacated or abandoned the office, and
ever since his election and qualification had continued to dis-
charge the duties thereof. It was further alleged that on
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March 23, 1903, respondent Albright, without authority of law,
unlawfully usurped the office and took possession of the asses-
sor’s room in the court house and of the books, papers and other
insignia of office, claiming office by virtue of a pretended ap-
pointment by the board of county commissioners of Bernalillo
County, made under the authority of an act of the legislative
assembly of the Territory of New Mexico, entitled ““ An act to
create the county of Sandoval,” approved March 10, 1903, as
amended by an act entitled ““ An act to amend section 3 of an
act entitled ‘An act to create the county of Sandoval,” ’’ ap-
proved March 12, 1903.

Judgment was rendered by the District Court in favor of
Albright, August 3, 1903, and carried to the Supreme Court of
the Territory, which reversed the judgment and remanded the
cause with directions to the court below to reinstate it and pro-
ceed in accordance with the views expressed in its opinion. 78
Pae. Rep. 204. The mandate was filed below October 19, 1904,
and on the nineteenth of November the District Court entered
judgment ¢ that the respondent, George F. Albright, has unlaw-
fully usurped, and does unlawfully usurp, the office of assessor
of the county of Bernalillo and Territory of New Mexico, from
the relator, Jesus Maria Sandoval, the lawful incumbent of the
said office; that the said respondent, George F. Albright, do
henceforth cease and desist from in any manner intermeddling
with, or attempting to perform the duties, or exercise the func-
tions of the office of assessor of the county of Bernalillo afore-
said, and that he forthwith deliver up to the relator the records,
books, papers and furniture and all other things appertaining
to the office of assessor of the county of Bernalillo and Territory
of New Mexico as the lawful custodian thereof,” and for costs.

The case was again carried to the Supreme Court and heard
upon a motion to dismiss, and on the merits, and February 24,
1904, the court denied the motion to dismiss, modified the judg-
ment of the District Court by striking out the words ““and that
he forthwith deliver up to the relator the records, books, papers,
furniture and all other things appertaining to the office of as-
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sessor of the county of Bernalillo and Territory of New Mexico,
as the lawful custodian thereof,” and affirmed the judgment as
so modified. 79 Pac. Rep. 719. On the same day an appeal
was allowed to this court, a supersedeas bond given, which was
approved March 9, 1905, and the record was filed here April 17.
The case comes before us on a motion to dismiss.

The ground assigned for the motion is the expiration of the
term of the office of assessor of the county of Bernalillo and
the consequent lack of power to grant appellant any effectual
relief. But the same motion has already been considered and
denied by the Supreme Court of the Territory, and its renewal
here amounts to no more than an assignment of error to the
action of that court in this regard, to be passed on and disposed
of as such, if otherwise we have jurisdiction of the case. If we
have not, the appeal must be dismissed even though for reasons
not put forward in support of the motion. The opinion of the
Supreme Court fully discussed the authorities on the subject of
the right to have a review of the judgment on appeal after the
expiration of the term of office involved in the proceeding in
quo warranto. The court refused to dismiss the writ, holding
that the statute, 9 Anne, c. 20, § 5, providing that in addition
to judgment of ouster, fine and costs may be imposed, was a
part of the common law of the Territory, and also that the judg-
ment might affect the rights of the parties in another litigation
in relation to the emoluments of the office.

The appeal to this court was taken under the statute of
March 3, 1885, 23 Stat. 443, c. 355; Shute v. Keyser, 149 U. S.
649. Both sections of that act apply to cases where there is a
matter in dispute measurable by some sum or value in money,
although the amount is not restricted under the second section.
Washington & Georgetown Railroad Company v. District of Co-
lumbia, 146 U. 8. 227; Farnsworth v. Montana, 129 U. S. 104.
In proceedings in quo warranto, such as those in this case, the
alleged usurpation is the matter in dispute and the liability to
afine on judgment of ouster does not make that matter meas-
urable by some sum or value in money. As in criminal cases,
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the fine is ““in the eye of the law, a punishment for the offense
committed, and not the particular object of the suit.” United
States v. More, 3 Cranch, 159, 174. Moreover, appellant could
hardly be allowed to invoke our jurisdiction on the ground that
if his appeal were sustained he might be fined on a new judg-
ment.

The term of office had expired before the rendition of judg-
ment by the Territorial Supreme Court, and as to the effect of
the judgment of ouster in a suit to recover emoluments for the
past, that is collateral, even though the judgment might be
conclusive in such subsequent action. New England Mortgage
Security Company v. Gay, 145 U, S. 123; Washington & George-
town Railroad Company v. District of Columbia, 146 U. S. 227.

Appeal drsmissed.

NUTT ». KNUT.

ERROR TO THE SUPREME COURT OF THE STATE OF MISSISSIPPI.
No. 78. Argued November 29, 1905.—Decided January 2, 1906.

An attorney was employed to prosecute a claim against the United States; the
contract which was in writing provided that he should prosecute it before
the courts, officers and departments of the Government and Congress; that
he should receive as compensation a sum equal to a specified percentage
of the amount allowed, the payment whereof was made a lien upon the re-
covery. The prosecution was successful and the amount allowed was col-
lected by the claimant himself. The attorney sued in the state court on
the contract and recovered a judgment, his claim being resisted on the
ground that the contract was void under § 3477, Rev. Stat., prohibiting
transfers of claims against the United States, and also that being for lobby-
ing services was void against public policy. He also sought a recovery
upon a quantum merwit. He moved to dismiss the writ of error on the
ground that there was no Federal question, %eld in affirming the judgment
that

A party who insists in the state court that a judgment cannot be rendered
against him consistently with a statute of the United States asserts, within
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the meaning of § 709, Rev. Stat., a right and immunity under such statute,
although it might fiot give him a personal or affirmative right, enforceable
in direct suit against his adversary, and a writ of error will lie from this
court to review the judgment denying the existence of such right or im-
munity. The contract, so far as it gave a lien on the amount allowed, was
void under § 3477, Rev. Stat., but the provision agreeing to pay the com-
pensation fixed was not in violation of the statute and could stand alone.

The state court having held, on evidence taken in that regard, that the suit
was not one for lobbying services, this court accepts that view of the
case.

Ta1s suit was brought in the Chancery Court of Adams
County, Mississippi, the plaintiff being S. Prentiss Knut, de-
fendant in error, and the defendants being the administrator,
heirs and devisees of Haller Nutt, deceased.

It was based upon a written contract between the late James
W. Denver and the (then) executrix of Haller Nutt, deceased,
as follows: “That the party of the first part (Denver) agrees to
take exclusive charge and control of a certain claim which the
party of the second part (executrix of Nutt's estate) holds
against the Government of the United States, for the use of
property and for property of which the said Haller Nutt and
his estate was deprived by the acts of officers, soldiers and em-
ployés of the United States in Louisiana and Mississippi, in the
years 1863, 1864 and 1865, amounting to one million of dollars,
more or less, and to prosecute the same before any of the courts
of the United States, and upon appeal to the Supreme Court of
the United States, or before any of the departments of Govern-
ment, or before the Congress of the United States, or before any
officer or commission or convention specially authorized to take
cognizance of said claim, or through any diplomatic negotia-
tions as may be deemed by him for the best interests of the
party of the second part. And in consideration therefor the
party of the second part agrees to pay the party of the first part
a sum equal to 33% per cent of the amount which may be al-
lf)wed on said claim, the payment of which is hereby made a
¥1en upon said claim and upon any draft, money or evidence of
Indebtedness which may be issued thereon. This agreement
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not to be affected by any services performed by the claimant,
or by any other agents or attorneys employed by him. All
expenses of printing, costs of court and commission fees for tak-
ing testimony are to be charged to the party of the second part,
and the party of the second part agrees to execute from time to
time such powers of attorney as may be convenient or neces-
sary for the successful prosecution and collection of said claim.
No revocation of any authority conferred on the party of the
first part by this agreement or any power of attorney relating
to the business covered by the same to be valid.”

On the same day the executrix of Nutt executed to Denver
a power of attorney, constituting the latter her attorney ‘‘irrev-
ocable,” for her and in her name and stead ‘‘to prosecute a
certain claim against the Government of the United States, for
property used and for property of which said Haller Nutt and
his estate was deprived by United States officers, soldiers and
employés in Louisiana and Mississippi, amounting to one million
dollars, more or less, before any court of the United States, or
before any of the departments of the Government, or before the
Congress of the United States, or before any officer or commis-
sion or convention specially authorized to take cognizance of
said claim, or through any diplomatic negotiations, to collect
the same; and from time to time to furnish any further evi-
dence necessary, or that may be demanded, giving and granting
to my said attorney full power and authority to do and perform
all and every act and thing whatsoever requisite and necessary
to be done in and about the premises, as fully to all intents and
purposes as I might or could do if personally present at the
doing thereof, with full power of substitution and revocation,
and to receipt and sign all vouchers and bonds of indemnity or
appeal and to indorse all drafts and vouchers in my name, either
by or without indicating it is done by procuration, which may
be requisite in the prosecution or collection of said claim, hereby
ratifying and confirming all that my said attorney or his sub-
stitute may or shall lawfully do, or cause to be done by virtue
hereof.”
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The petition shows, and it is not disputed, that the plaintiff
succeeded to all the rights, whatever they were, of Denver un-
der the above contract, and that as the result of his labors Con-
gress at different times appropriated, on account of the Nutt
claim, the sums of $35,556.51 and $89,999.88. 23 Stat. 552,
586; 32 Stat. 207, 212. Prior to the bringing of the present
suit the plaintiff had received his “due share” of the first ap-
propriation, but has not received his full part of the last one.
He therefore sought payment, in accordance with the contract,
for the balance due him on account of the said sum of $89,999.88
appropriated to and received by the Nutt estate.

The plaintiff subsequently amended his petition, and asked
that in the event of his not being entitled to compensation un-
der the Denver contract he have judgment for such sum as his
services were reasonably worth, which he alleged to be $30,000.

Some of the defendants by their answers put the plaintiff
upon proof of his case but submitted to the court the question
of the reasonableness of his claim for fees.

Three of the defendants while not denying that plaintiff had
been recognized by the executrix and subsequent administra-
tors of Nutt’s estate as the attorney of record against the Uni-
ted States Government, yet denied any legal liability of the
estate by reason of such recognition. They averred that ““ the
original contract and power of attorney as assignee of which
petitioner claims to recover from the present administrator 33%
per cent of said sum of $89,999.88 were contrary to good morals
and public policy, were null and void, so far as they undertook
to vest a right to a contingent fee in said Denver, and conferred
upon said Denver no rights for the recovery of any fee against
this estate which a court would recognize and enforce. And
respondents further charge that said petitioner, as assignee of
said Denver, occupies no better position than his assignor had,
and that as such assignee he has no standing in this court for
the enforcement of said void contract, or for the enforcement
Of any claim whatever for professional services rendered by
him, or alleged to have been rendered by him in behalf of said
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estate in connection with said claim against the United States
Government.”’

Upon the final hearing of the case in the court of original
jurisdiction the chancellor rendered a decree holding that the
Denver contract was ““violative of the United States statute
laws, and being further of the opinion that complainant in the
prosecution of said claim under said contract before the Con-
gress of the United States, in procuring and attempting to pro-
cure appropriations for the payment thereof, did procure per-
sonal solicitations to be made of members of Congress of the
United States in behalf of said claim, and for the reasons stated
is not entitled to the relief prayed for in his petition, doth order,
adjudge and decree that complainant’s petition be and the same
is hereby dismissed at his cost, for which let execution issue.”

Upon appeal to the Supreme Court of Mississippi the judg-
ment was reversed, and that court, proceeding to render such
decree as in its opinion should have been rendered, adjudged
that the plaintiff was entitled ““ to his prayer for 33% per cent
of the amount collected by his administrator, $89,993.83, in full
for any advance made by him and all services, less any pay-
ments made.” 35 So. Rep. 686. The cause was remanded for
an account to be taken and for an order directing the adminis-
trator to pay to Knut any balance of that per cent unpaid.
The accounting was had in the inferior state court, Knut being
charged with $10,000 paid on June 10, 1902, and allowed inter-
est. The result was a decree that the plaintiff have and re-
ceive from the administrator of Haller Nutt’s estate the sum
of $22,143.30, with six per cent interest. That decree, upon
appeal, was affirmed by the Supreme Court of Mississippi.

Mr. A. S. Worthington for plaintiffs in error:

The final decree in the state court is based solely on the de-
cision that the contract is not void under § 3477, Rev. Stat.;
this raised a Federal question and this court has jurisdiction.
§ 709, Rev. Stat.; Udell v. Davidson, 7 How. 769; Walworth v.
Kneeland, 15 How. 348; Daniel v. Tearney, 102 U. 8. 415; An-
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derson v. Carkins, 135 U. S. 483; Bank v. Townsend, 139 U. S.
67; McCormick v. Bank, 165 U. S. 538; Conde v. York, 168
U. S. 642; Price v. Forrest, 173 U. 8. 410; Allen v. Arguimbau,
198 U. S. 149.

The contract is void under § 3477, Rev. Stat. Trist v. Child,
21 Wall. 441; Spofford v. Kirk, 97 U. S. 484; Hager v. Swayne,
149 U. 8. 242; Ball v. Halsell, 161 U, S. 72; Owens v. Wilkin-
son, 20 App. D. C. 51; Tool Co. v. Norris, 2 Wall. 452.

Even if not void under § 3477, the contract was, at least as to
part of the services rendered, against the public policy of the
United States, and no recovery should be permitted. See cases
supra and Barry v. Capen, 151 Massachusetts, 99; McMullen
v. Hoffman, 174 U. 8. 653. The evidence shows that the prin-
cipal services rendered were personal solicitations of members
of both houses of Congress, for which no compensation should
be allowed. Peck v. Henrich, 6 App. D. C. 273, 284; S. C.
167 U. S. 624; Alexander v. Van Wyck, 4 App. D. C. 294.

Mr. Frederic D. McKenney, with whom Mr. T. C. Caichings,
Mr. 0. W. Catchings and Mr. John Spalding Flannery were on
the brief, for defendant in error:

The writ of error should be dismissed as there is no Federal
question. Masterton v. Herndon, 10 Wall. 416; Meagher v.
Manufacturing Co., 145 U. 8. 608; Freibelman v. Packard, 108
U. 8. 14; Estis v. Trabue, 128 U. 8. 225; Mason v. United
States, 136 U. S. 581; Hardee v. Wilson, 146 U. 8. 179. No
Federal statute or treaty was drawn in question or any immu-
nity claimed thereunder by defendant in error. Ozley Stove Co.
V. Butler County, 166 U. 8. 648, 655; Mining Co. v. Turck, 150
U.8.138; Borgmeyer v. Idler, 159 U. S. 408.

The contract was legal on its face and was not made illegal
even if in its execution something, such as lobbying, had been
done by defendant in error. Barry v. Capen, 151 Massachu-
setts, 99; Jernegan v. Jordan, 155 Massachusetts, 207.

N_o statute of the United States entitled plaintiff in error to
avail of defendant in error’s services without compensation,

YoL, cc—2
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and the state court having rendered the judgment this court
cannot interfere. Walworth v. Kneeland, 15 How. 348, and see
Leyson v. Davidson, 170 U. 8. 36; Bailey v. United States, 109
U. 8. 432; Freedmen’s Co. v. Shepherd, 127 U. S. 495; Price v.
Forrest, 173 U, S. 410, 419. Even if the provisions for lien are
bad under the statute, that does not affect the rest of the con-
tract. Gelpcke v. Dubuque, 1 Wall. 222. And if there is any
doubt as to the legality of the statute it must be resolved in
favor of the legality. Hobbs v. McLean, 117 U. S. 576.

Mr. JusTicE HaRLAN, after making the foregoing statement,
delivered the opinion of the court.

The first question is one of the jurisdiction of this court. The
present plaintiffs in error based their defense in part upon sec-
tion 3477 of the Revised Statutes,! which declares absolutely
null and void certain transfers and assignments of claims against
the United States. They insisted that the contract sued on was
in violation of that statute; and that they and the estate of
Nutt were protected by its provisions against any judgment
whatever in favor of the plaintiff. In every substantial sense,
therefore, they asserted a right and immunity under a statute
of the United States, and such right and immunity was denied
to them by the Supreme Court of Mississippi. That court ex-

14 Qrc. 3477. All transfers and assignments made of any claim upon the
United States, or of any part or share thereof, or interest therein, whether ab-
solute or conditional, and whatever may be the consideration therefor, and all
powers of attorney, orders, or other authorities for receiving payment of any
such claim, or of any part or share thereof, shall be absolutely null and void,
unless they are freely made and executed in the presence of at least two at-
testing witnesses, after the allowance of such a claim, the ascertainment of
the amount due, and the issuing of a warrant for the payment thereof. Such
transfers, assignments and powers of attorney, must recite the warrant for
payment, and must be acknowledged by the person malking them, before an
officer having authority to take acknowledgments of deeds, and shall be cer-
tified by the officer; and it must appear by the certificate that the officer, at
the time of the acknowledgment, read and fully explained the transfer, %S-
signment, or warrant of attorney to the person acknowledging the same,
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pressly adjudged that the contract was not, on its face, in vio-
lation of the statutes of the United States, and could legally be
the basis of a valid claim against the Nutt estate. The case,
so far as our jurisdiction is concerned, is therefore within sec-
tion 709 of the Revised Statutes, which authorizes this court to
reéxamine the final judgment of the highest court of a State,
“where any title, right, privilege or immunity” is claimed un-
der a statute of the United States, and the decision is against
such title, right, privilege or immunity specially set up or
claimed. A party who insists that a judgment cannot be ren-
dered against him consistently with the statutes of the United
States may be fairly held, within the meaning of section 709,
to assert a right and immunity under such statutes, although
the statutes may not give the party himself a personal or af-
firmative right that could be enforced by direct suit against his
adversary. Such has been the view taken in many cases where
the authority of this court to review the final judgment of the
state courts was involved. Logan County Nat. Bank v. Town-
send, 139 U. 8. 67, 72; Railroads v. Richmond, 15 Wall. 3 ; Swope
v. Leffingwell, 105 U. 8. 3; Anderson v. Carkins, 135 U. S. 483,
486; McNulia v. Lochridge, 141 U. S. 327; Metropolitan Bank
v. Claggett, 141 U. 8. 520; McCormick v. Market Bank, 165 U. S.
538, 546 ; California Bank v. Kennedy, 167 U, S. 362. We per-
ceive no sufficient reason to modify the views expressed in those
cases as to our jurisdiction. It is true there are some cases
which, it is contended, justify a contrary view. We will not
how stop to examine those cases narrowly and to declare
wherein they may be in conflict with the cases above cited.
Suffice it to say, that upon a careful reconsideration of the
whole subject, and after reviewing all the cases bearing upon
the precise question of jurisdiction now before us, we reaffirm
the views expressed in the above-cited cases, as demanded by
the statutes regulating the jurisdiction of this court.

_ We now come to the merits of the case as affected by sec-
tion 3477 of the Revised Statutes. That section, as we have
seen, declares null and void all transfers and assignments of a
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claim upon the United States, or of any part or share thereof,
or any interest therein, whether absolute or conditional, and
whatever may be the consideration thereof, and all powers of
attorney, orders or other authorities for receiving payment of
any such claim, or of any part or share thereof, unless they are
freely made and executed after the allowance of the claim, the
ascertainment of the amount due, and the issuing of a warrant
for the payment thereof. This statute has been the subject of
examination in many cases. Spofford v. Kirk, 97 U. S. 484;
United States v. Gillis, 95 U. 8. 407 ; Erwin v. United States, 97
U. 8. 392; Goodman v. Niblack, 102 U. S. 556; Ball v. Halsell,
161 U. 8. 72; Freedmen's Saving Co. v. Shepherd, 127 U. 8. 494;
Hobbs v. McLean, 117 U. S. 567; St. Paul & Duluth R. E. v.
United States, 112 U. S. 733; Bailey v. United States, 109 U. S.
432; Price v. Forrest, 173 U. S. 410.

If regard be had to the words as well as to the meaning of the
statute, as declared in former cases, it would seem clear that
the contract in question was, in some important particulars,
null and void upon its face. We have in mind that clause mak-
ing the payment of the attorney’s compensation a lien upon the
claim asserted against the Government and upon any draft,
money or evidence of indebtedness issued thereon. In giving
that lien from the outset, before the allowance of the claim and
before any services had been rendered by the attorney, the con-
tract, in effect, gave him an interest or share in the claim itself
and in any evidence of indebtedness issued by the Government
on account of it. In effect or by its operation it transferred or
assigned to the attorney in advance of the allowance of the
claim such an interest as would secure the payment of the fee
stipulated to be paid. All this was contrary to the statute; for
its obvious purpose, in part, was to forbid any one who was &
stranger to the original transaction to come between the claim-
ant and the Government, prior to the allowance of a claim, %Ild
who, in asserting his own interest or share in the claim, pen.dlng
its examination, might embarrass the conduct of the business
on the part of the officers of the Government, We are of opin-
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ion that the state court erred in holding the contract, on its
face, to be consistent with the statute.

It does not follow, however, that, for this error, the judgment
must be reversed. There is a provision in the contract of 1882
which can stand alone and which was not in violation of the
statute, namely, the one evidencing an agreement on the part
of Nutt’s executrix to pay to the attorney for his services a sum
equal to 33% per cent of the amount allowed on the claim.
Wylie v. Cox, 15 How. 415; Wright v. Tebbitts, 91 U. S. 252;
Taylor v. Bemiss, 110 U. 8. 42. Such an agreement did not
give the attorney any interest or share in the claim itself nor
any interest in the particular money paid over to the claimant
by the Government. It only established an agreed basis for
any settlement that might be made, after the allowance and
payment of the claim, as to the attorney’s compensation. It
simply created a legal obligation upon the part of the estate,
which, if not recognized after the collection of the money, could
have been enforced by suit for the benefit of the attorney, with-
out doing violence to the statute or to the publie policy estab-
lished by its provisions. The decree below may then be re-
garded as only giving effect to the agreement as to the basis
upon which the attorney’s ecompensation was to be calculated.
It did not assume to give him any lien upon the claim or any
priority in the distribution of the money received by Nutt’s
personal representative from the United States, nor upon any
other money in his hands. Indeed, no lien is asserted by the
plaintiff in his pleadings. While the original petition asserted
h_iS right to be paid in accordance with the contract, the plain-
Uff claimed, if he could not be paid under the contract, that

he be compensated according to the reasonable value of his
services.,

Much was said in argument as to the nature of the services
rendered by the plaintiff—the charge being that his services
were of the kind ecalled lobby services for which, consistently
With public poliey and public morals, no recovery could be had
Wmany court. Trist v. Chald, 21 Wall. 441; McMullen v. Hoff-
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man, 174 U. 8. 639. We have seen that the state court of
original jurisdiction was of opinion the suit was for lobbying
services, and on that ground denied all relief. But the Su-
preme Court of Mississippi held that the record did not estab-
lish such a case, and we accept that view of the evidence in the
cause.

Finding in the record no error of law as to any question
which may be properly reviewed by this court, the judgment
of the state court is

Affirmed.

TrE CHier JusticE and MR. JusticE WHITE concur in the
result.

KNOXVILLE WATER COMPANY ». KNOXVILLE.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE EASTERN DISTRICT OF TENNESSEE.

No. 123. Argued December 11, 12, 1905.—Decided January 2, 1906.

Where the bill properly sets forth the facts on which a corporation insists
that the agreement under which it erected, and is operating, its plant con-
stituted a contract whereby it acquired exclusive rights for a given period
and that the obligation of that contract will be impaired by the threatened
action of the municipality in erecting its own waterworks, the case is one
arising under the Constitution of the United States and of which the proper
Circuit Court can take cognizance without regard to the citizenship of the
parties.

Only that which is granted in clear and explicit terms passes by a grant of
property, franchises or privileges in which the Government or the public
has an interest. Statutory grants of that character are to be construf{d
strictly in favor of the public; whatever is not unequivocally granted IS
withheld; and nothing passes by implication.

Although the contract in this case between a waterworks company and &
municipality provided that no contract or privilege would be granted to
furnish water to any other person or corporation, the city was not, in the




WATER COMPANY ». KNOXVILLE. 23
200 U. 8. Argument for Appellant.

absence of a special stipulation to that effect, precluded from establishing
its own independent system of waterworks.

THE facts are stated in the opinion.

Mr. Charles T. Cates, Jr., with whom Mr. Samuel G. Shields
and Mr. R. E. L. Mounicastle were on the brief, for appellant:

The city and the Water Company both had power to enter
into the contract and no other reasonable or just interpreta-
tion can be placed upon said contract than that the city
thereby agreed not to erect and maintain waterworks on its
own account, in competition with appellant, during the con-
tinuance of said contract.

A contract entered into within the authority of a municipal
corporation receives the same construction as one entered
into between individuals. The purpose of the contract was
not to govern the inhabitants of the city, but to obtain a
private benefit for both the city and its inhabitants, as dis-
tinguished from its governmental and legislative functions.
Illinots Trust & Savings Bank v. Arkansas City, 76 Fed. Rep.
271; Cunmingham v. City of Cleveland, 98 Fed. Rep. 657, 663;
Western Sav. Fund Soc. v. Philadelphia, 31 Pa. St. 175; Bailey
v. New York, 3 Hill (N. Y.), 531; Brumm’s Appeal, 12 Atl.
Rep. 855.

The interpretation placed by the lower court upon the con-
tract cannot be sustained. Courts may acquaint themselves
with the persons and circumstances that are the subjects of
the written agreement, and place themselves in the situation
of the parties who made the contract; view the circumstances
as they viewed them, so as to judge of the meaning of the
qus, and of the correct application of the language to the
thing described. Goddard v. Foster, 11 Wall. 123, 143; Guar-
antee Co. v. Bank & Trust Co., 80 Fed. Rep. 766, 778.

The obligations of the parties to the contract are correlative.

Though a contract may in terms bind but one party, yet the
law vs'rill imply corresponding and correlative obligations, when
that is necessary to carry out the intention of the parties and
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prevent the contract from being ineffectual. Churchwarden v.
Queen, L. R. 1 Q. B. 173; Barton v. McLean, 5 Hill (N. Y.), 256;
Manistee Iron Works v. Lumber Co., 92 Wisconsin, 21; D. & H.
Canal Co. v. Penn. Coal Co., 8 Wall. 288.

The use of the word ‘“exclusive” would have added noth-
ing to the contract.

The implied duties and obligations are as much a part of
a contract as those expressed. United States v. Babbit, 1
Black, 55; Massachusetts v. Rhode Island, 12 Pet. 123; Union
Depot Co. v. Chicago Ry. Co., 113 Missouri, 213; Parsons on
Contracts, 8th ed., 515; Water Co. v. Los Angeles, 103 Fed.
Rep. 711.

This case is governed by Water Co. v. Walla Walla, 172
U. 8. 1; Water Company v. Vicksburg, 185 U. S. 65, 82; Mem-
phis v. Water Co., 5 Heisk. (Tenn.) 495, 500; Cunningham v.
Cleveland, 98 Fed. Rep. 657; and not by Stein v. Water Co.,
141 U. S. 67; Gas Light Co. v. Hamilton, 146 U. S. 258; Bien-
ville Supply Co. v. Mobile, 175 U. S. 109, and 186 U. S. 212;
Water Co. v. Skaneateles, 184 U. S. 354; Joplin v. Light Co.,
191 U. S. 150; Water Co. v. Helena, 195 U. S. 383.

While the actions of municipal corporations are to be held
strictly within the powers expressly or by necessary implica-
tion conferred upon it, yet within those limits they are to be
favored by the courts. Powers expressly granted, or neces-
sarily implied, are not to be defeated or impaired by a stringent
construction. Dill. Mun. Corp., 4th ed., §91, note 2; Smith
v. Madison, 7 Indiana, 86; Memphis v. Adams, 9 Heisk. 518;
Indianapolis v. Gas Light Co., 66 Indiana, 407; Whate v. Mead-
ville, 177 Pa. St. 643; Memphis Gas Co. v. Williamson, 9 Heisk.
326.

The company was obligated to comply with all the terms
of the contract for thirty years and under the contract had an
exclusive right in the streets for that period and the city is €s-
topped from denying this right. San Antonio Ry. Co. v. State,
99 Texas, 520; Northern Pacific v. Washington, 152 U. S. 492;
Water Co. v. Knozville, 189 U. S. 435, both in pazs; 2 Dillon,
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Mun. Corp., 14th ed., §§ 463, 675; Dennis v. Rainey, 8 Baxt.
501; Memphis v. Looney, 9 Baxt. 129; Sims v. Chattanooga, 2
Lea (Tenn.), 695; Land Co. v. Jellico, 103 Tennessee, 320;
Gas Light Co. v. Memphis, 93 Tennessee, 612, and by judg-
ment Knoxville v. Water Co., 107 Tennessee, 647; S. C., 189
U. S. 434.

The contract was recognized and ratified by the legislature
of the state.

Mr. John W. Green, with whom Mr. J. W. Culton was on
the brief, for appellees:

This court has no jurisdiction; diverse citizenship does not
exist and no constitutional rights are impaired. Gas Light
Co. v. Hamilton, 146 U. S. 266; New Orleans v. Water Co.,
142 U. S. 79.

The city had no power to grant an exclusive franchise. All
the presumptions are against the creation of an exclusive con-
tract and appellant has failed to distinguish the cases so hold-
ing cited in its brief, and see also Cooley’s Const. Lim., 4th ed.,
493; Railroad Co.v. Railway Co., 24 Fed. Rep. 306; Turnpike
Co. v. Montgomery County, 100 Tennessee, 417.

The same cases hold that the public is favored by the courts
where questions of this character arise, and see Stein v. Bien-
ville Co., 141 U. 8. 67. There was no legislative authority
for an exclusive grant as there was in Gas Co. v. Gas Light Co.,
115 U. 8. 650; Water Co. v. New Orleans, 115 U. 8. 674; St.
Tammany Water Co. v. New Orleans, 120 U. 8. 64, and Lougs-

ville Gas Co. v. Citizens' Gas Co., 115 U. 8. 683; Water Co. v.
Walle Walla, 172 U. 8. 1.

Me. Justice HarLAN delivered the opinion of the court.

This suit was brought by the Knoxville Water Company, a
corporation of Tennessee, against the City of Knoxville, a mu-
nicipal corporation of the same State, and against certain indi-
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vidual citizens of Tennessee constituting the Waterworks Com-
mission of that city.

Are the rights which the plaintiff sought to protect secured
by the Constitution of the United States in any such sense as to
make the case—the parties, all, being citizens of Tennessee—
one arising under that instrument and therefore one of which
the Circuit Court could take original cognizance? An answer
to these questions, it would seem, requires for their intelligent
solution a somewhat extended statement of the facts.

The Water Company, by its charter granted in 1877, was
authorized to establish waterworks of sufficient capacity to fur-
nish the corporate authorities and inhabitants of Knoxville
with water. To that end it was empowered to lay down pipes
through the streets, lanes and alleys of the city; bring into the
city a sufficient supply of water by means of pipes or tanks, or
in any other way; construct reservoirs; supply with water the
inhabitants of the city and its environs and all who may be
along the lines of the company’s pipes; erect hydrants or fire
plugs; and contract with the inhabitants and with the corpo-
rate authorities of the city or any incorporated companies for
the use of water, charging such price for the same as might be
agreed upon between the company and the parties.

Prior to 1882—taking the allegations of the bill to be true,
since the case went off in the Cireuit Court upon demurrer to
the bill—the city of Knoxville determined to establish a sys-
tem of waterworks, and to that end it purchased certain real
estate. But that scheme having been abandoned or having
been ascertained to be unwise and impracticable at that time,
the city advertised for bids and proposals by responsible par-
ties for the erection of waterworks, which, after being built, it
was to have the option of purchasing at a time to be agreed
upon.

The advertisement brought two competitive propositions,
one by the City Water Company and the other by the present
plaintiff. The proposition of the plaintiff was accepted, and
thereupon the city and the plaintiff on the first day of July,
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1882, entered into an agreement or contract which is the foun-
dation of this suit.

By that agreement the Water Company stipulated (omitting
many minor details): That it would erect and establish on the
land acquired by the city a system of waterworks, with reser-
voir and all necessary mains, pipes, hydrants, machinery, build-
ings and other appurtenances and incidents sufficient to supply
the city with water to be taken from the Tennessee River at the
site purchased by the city for that purpose—the waterworks
and fixtures throughout to be of first-class materials, capable
of furnishing 2,000,000 gallons of water every twenty-four hours
and affording an uninterrupted daily supply to the city of such
quantity as might be required, not exceeding the amount above
specified, and the reservoir to be built on a specified site, and
to have a capacity of 3,200,000 gallons of water. * The company
was to furnish water free of charge (except the rental of hy-
drants) from hydrants for the sprinkling of streets and flushing
of gutters and sewers along, on or under such streets as were
curbed, guttered or sewered; also, free of charge, water for all
purposes of the fire department and for supplying the city hall
buildings, office and prison. It was to purchase at the price of
$7,800 the property then already acquired by the city for the
purpose of erecting waterworks, including lands, plans, specifi-
cations, drawings, maps, ete., and to pay therefor within thirty
days from the execution of the agreement and before the con-
struction of said works. Tt engaged to supply private consum-
ers with water at a rate not to exceed five cents per hundred
gallons, the cost of introducing from the mains, and the cost of
meter when used, to be borne by such private parties. The
work of construction was to be commenced within thirty days
from the execution of the agreement, and the works to be com-
pleted, ready for use, within twelve months thereafter. The
company was to maintain the waterworks stipulated to be built
by it in such condition as would enable it to comply with its
undertakings for the period of thirty years from January 1,
1883, unless the city should become the owner of the same
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within that period. At its own expense it was to establish
with the waterworks a system of telegraphic fire alarms of such
quality and efficiency as those in general use in cities, consist-
ing of two alarm boxes in each of the (then) eight wards
of the city, with proper telegraphic connections with a central
station.

In consideration of the promises and undertakings by the
Water Company, as set out in the above agreement, the city
covenanted and agreed, among other things, ‘‘not to grant to
any other person or corporation, any contract or privilege to
furnish water to the city of Knoxville, or the privilege of erect-
ing upon the public streets, lanes, or alleys or other public
grounds for the purpose of furnishing said city or the inhabi-
tants thereof with water for the full period of thirty years from
the first day of August, A. p. 1883, provided the company com-
ply with the requirements and obligations imposed and assumed
by them under and by virtue of this agreement;” also, “to
pay to said company for rent of the seventy-five hydrants here-
inbefore stipulated to be erected fifty dollars each per annum,
payable in quarterly instalments on the last day of each quarter,
beginning on the day upon which the city shall commence re-
ceiving a supply of water from said works, and for any addi-
tional hydrants erected for the use of the city it will pay in the
same manner at the rate of not more than fifty dollars each per
annum. . . .” Recognizing the benefit and advantage ac-
cruing to it and to its citizens from the construction of the
waterworks and the erection of hydrants, the city also cove-
nanted and agreed with the Water Company ““to pay, in addi-
tion to the annual rent of fifty dollars, as hereinbefore provided,
and as an additional annual rent for the said seventy-five hy-
" drants, a sum equal to that which, under the laws of the State
and the ordinances and resolutions of the ecity, would be annu-
ally assessed as taxes for city purposes and uses on property of
the same kind, quantity and value as that owned by the said
Water Company within the corporate limits of the city of Knox-
ville: Provided, that the said additional annual rental shall only
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be paid for the term of five years next following first of August,
1894, and no longer.”

It was further mutually agreed and understood between the
parties that at the expiration of fifteen years from the time fixed
for the completion of the waterworks the city should have the
right, upon giving one year’s notice of such purpose and inten-
tion, to purchase from the company the waterworks provided
for, and all the property, rights, franchises and privileges
thereto belonging; by negotiations, if the terms could in that
way be agreed upon, or if not then at any time for a considera-
tion to be fixed and determined by appraisers; and if not pur-
chased at the end of fifteen years, the waterworks plant, fran-
chises, rights, privileges, ete., could be purchased by the city
upon the same terms and conditions and in the same way at the
expiration of each and every year thereafter. But in no case
was such right of purchase to exist or be exercised unless due
notice thereof was given one year before the expiration of the
period aforesaid or either of them. If the parties differed as to
price, the matter, the agreement provided, was to be determined
by appraisers designated in a particular way, and whose award
should be final and conelusive. It was further stipulated that
the Water Company should not transfer, set over or assign the
agreement for the construetion of the waterworks to any com-
pany, corporation or individual whatsoever.

By an ordinance adopted October 20, 1899, the city con-
sented to the consolidation of the Knoxville Water Company
and the Lonsdale-Beaumont Water Company, and made cer-
tain changes both in the contract between the latter company
and the town of West Knoxville and in the above agreement of
1882, Tt is not necessary to set out these changes.

We come now to the act of the Tennessee Legislature of Feb-
Tuary 2, 1903, passed avowedly for the purpose of enabling the
aty to exercise the option it had under the agreement of 1882
and the ordinance of 1899 to purchase and acquire the plant
and property of the Water Company and maintain it for the
benefit of its people. To that end the act authorized the city
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to issue bonds to an amount sufficient for that purpose, upon
the agreed valuation of the parties, or in default of same, upon
a valuation to be ascertained and fixed by appraisers, and to
such additional amount as would be necessary in making addi-
tions to the plant, including real estate required for such addi-
tions. It was, however, provided that bonds should not be
issued unless approved by the assent of two-thirds of the quali-
fied voters of the city, expressed at an election duly held to
ascertain their wishes. The execution of the provisions of the
act was committed to a Waterworks Commission, to be created
by the City Council, and to have the power to make all con-
tracts for the maintenance and extension of the plant.
Subsequently, the Legislature passed the act of April 3, 1903
(also amending the above act of February 2, 1903), whereby
the city was authorized to acquire, own and operate a system
of waterworks, either by purchase or construction, and for that
purpose power was given to issue interest-bearing coupon bonds
to an amount not exceeding $750,000 under the restrictions
named in the act. The act created a Waterworks Commission
of five members, to be elected by the City Council, and to have
the entire supervision, under prescribed restrictions, of the pur-
chase or construction, operation and maintenance of any sys-
tem of waterworks established under the sanction of the act.
The act embodied, among others, a provision authorizing and
directing the Commissioners to obtain from the Water Company
a written proposition for the sale of its plant, franchises, ete.,
to the city of Knoxville, giving the price and terms of payment,
together with the opinion of competent, disinterested experts
as to the cost and present value of the plant; the commission
to secure plans, specifications and estimates of the cost of the
construction of a new system of waterworks, and to report all
matters to the City Council for its consideration, but not to close
any contract for the purchase or construction of waterworks
until it had been duly authorized to do so by the City Council
after the proposition shall have been ratified by a vote of the
people,
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If the city determined to construct, equip and maintain its
own system of waterworks, then for the purpose of securing
sites for pumping stations and other necessary purposes, includ-
ing the laying of mains and water pipes and sites for reservoirs
and filtering galleries, extensions, improvements and altera-
tions, it was given the right of condemnation of grounds within
and without its corporate limits.

There is no need to refer to other provisions of the agreement
of 1882. But it may be said in this connection that an election
was held on the second day of July, 1903; and the City Coun-
cil—having express authority to declare the result of the elec-
tion—declared, by ordinance, that 1,818 votes had been cast in
favor of, and only 239 votes against, an issue of bonds for the
construction by the city of a system of waterworks. It may
be also stated, in this connection, that after the passage of the
two acts of 1903, and before the above election, some corre-
spondence ensued between the Water Commission and the
Water Company in reference to the purchase of the latter’s
plant. But the parties failed to agree as to the mode of ascer-
taining the value of the company’s plant, and negotiations
ceased. It is not important to inquire which side, if either,
was to blame in this matter. Suffice it to say that the City
Council, on or about May 20, 1904, conceived and was about to
enter a plan of establishing a system of city waterworks wholly
independent of, and in competition with, that maintained by
the Water Company.

The present suit was brought upon the theory that the legis-
lative enactments of 1903 were laws impairing the obligations
of the contract of 1882 between the Water Company and the
aty, as well as upon the theory that the maintenance by the
city of a system of waterworks in competition with those of
the Water Company would inevitably destroy the value of the
latter’s property, and be a taking, under the sanction of the
State, of the company’s property for public use without com-
Pensation, in violation of the due process of law enjoined by the
Fourteenth Amendment,
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The substantial relief asked was a perpetual injunction re-
straining the city,-its agents or officers, and the Waterworks
Commission from entering into any contract for the construc-
tion of a separate, independent and competing plant, and from
issuing any bonds for such a r;urpose.

Upon the question of the jurisdiction of the Circuit Court to
take cognizance of this case, without regard to the citizenship
of the parties, but little need be said. The Water Company,
as we have seen, insists that the agreement of 1882 constituted
a contract, whereby it acquired, for a given period, an exclusive
right, by means of pipes laid in the public ways and a system
of works established for that purpose, to supply water for the
use of the city and its inhabitants. It also insists, as just
stated, that the obligation of this contract will be impaired if
the city, proceeding under the acts of the Legislature and under
the ordinances in question, establishes and maintains an inde-
pendent, separate system of waterworks in competition with
those of the Water Company. These questions having been
aptly raised by the company’s bill, the case is plainly one aris-
ing under the Constitution of the United States.

The fundamental question in the case is whether the city, by
the agreement of 1882, or in any other way, has so tied its hands
by contract that it cannot, consistently with the constitutional
rights of the Water Company, establish and maintain a sepa-
rate system of waterworks of its own. If the city made no such
contract that will be an end of the case; for, in the absence of
a contract protected by the Constitution of the United States,
the Circuit Court could not take cognizance of the dispute be-
tween the parties, all citizens of Tennessee; “and it could not be
said that any taking of private property for public use could
arise merely from the construction and maintenance by the city
of a waterworks plant.

The principles which must control in determining the scope
and obligations of the agreement of 1882 have been clearly out-
lined in our decisions. We may assume, for purposes of the
present discussion, but without deciding, that the city of Knox-
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ville was invested by the Legislature with full authority, or that
under its general municipal powers it could bind itself by con-
tract, to give to a single corporation or company the exclusive
right for a specified period to supply water for the use of itself
and its inhabitants. It will yet be conceded that whatever
authority it possessed in this matter was granted solely for the
public good, and that in every substantial, legal sense the agree-
ment with the Water Company is to be deemed a public grant,
entitling that company to exercise certain public functions that
appertain to the ecity as a municipal corporation.

Although the doctrines which must control in determining
the scope of such a grant are clearly settled and are familiar, it
may be well to recall the words of some of the adjudged cases.
In Charles River Bridge v. Warren Bridge, 11 Pet. 420, 544, 547,
548, the doctrine announced was that government, possessing
powers that affect the public interests, and having entered into
a contract involving such interests, is not, by means merely of
implications or presumptions, to be disarmed of powers neces-
sary to accomplish the objects of its existence; that any am-
biguity in the terms of such a contract “ ‘must operate against
the adventurers and in favor of the public, and the plaintiffs
can claim nothing that is not clearly given by the act;’ ” that
“it can never be assumed that the Government intended to
diminish its power of accomplishing the end for which it was
created;” and that those who insist that the Government has
surrendered any of its powers or agreed that they may be di-
'rninished, must find clear warrant for such a contention before
1t can be heeded. ““Grants of franchises and special privileges
are always to be construed most strongly against the donee, and
in favor of the public.” Such were the words of this court in
Turnpike Co. v. Illinoss, 96 U. S. 63, 68. The universal rule in
doubtful cases—this court said in Oregon Railway Co. v. Ore-
gonian Ry. Co., 130 U. S. 1, 26—is that “ the construction shall
be against the grantee and in favor of the Government.” As
late as Coosaw M wang Co. v. South Carolina, 144 U. 8. 550, 562,

this court said: “The doctrine is firmly established that only
VOL. cc—3
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that which is granted in clear and explicit terms passes by a
grant of property, franchises or privileges in which the Govern-
ment or the public has an interest.! Statutory grants of that
character are to be construed strictly in favor of the public, and
whatever is not unequivocally granted is withheld; nothing
passes by mere implication.? This principle, it has been said,
is a wise one, as it serves to defeat any purpose concealed by
the skillful use of terms to accomplish something not apparent
on the face of the act, and thus sanctions only open dealing
with legislative bodies.” Slidell v. Grandjean, 111 U. S, 412,
438. We have never departed from or modified these princi-
ples, but have reaffirmed them in many cases.?

It is true that the cases to which we have referred involved
in the main the construction of legislative enactments. But
the principles they announce apply with full force to ordinances
and contracts by municipal corporations in respect of matters
that concern the public. The authorities are all agreed that a
municipal corporation, when exerting its functions for the gen-
eral good, is not to be shorn of its powers by mere implication.
If by contract or otherwise it may, in particular circumstances,
restrict the exercise of its public powers, the intention to do so
must be manifested by words so clear as not to admit of two
different or inconsistent meanings.

Turning, now, to the agreement of 1882, we fail to find in it
any words necessarily importing an obligation on the part of
the city not to establish and maintain waterworks of its own
during the term of the Water Company. It is said that the

1Citing: Rice v. Railroad Co., 1 Black, 358, 380; Fertilizing Co.v. Hyde
Park, 97 U. S. 659, 666; Hannibal &c. R. R. v. Missouri Packet Co., 125 U.S.
260, 271; Central Transportation Co. v. Pullman’s Car Co., 139 U. S. 24, 49;
Stein v. Bienville Water Supply Co., 141 U. 8. 67, 80; State v. Pacific Guano
Co., 22 8. Car. 50, 83, 86.

2Citing: Holyoke Co. v. Lyman, 15 Wall. 500; The Binghamton Bridge, 3
Wall. 51, 75.

3 United States v. Arredondo, 6 Pet. 691, 738; Mills v. St. Clair County, 8
How. 569, 581; Richmond &c. R. R. Co. v. Louisa R. R. Co., 13 How. 71, 81;
Dubuque & Pacific R. R. Co. v. Litchfield, 23 How. 66, 88; Newton v. Com-
missioners, 100 U. S. 548, 561.
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company could not possibly have believed that the city would
establish waterworks to be operated in competition with its sys-
tem, for such competition would be ruinous to the Water Com-
pany, as its projectors, on a moment’s reflection, could have
perceived when the agreement of 1882 was made. On the other
hand, the city may with much reason say that, having once
thought of having its own waterworks, the failure to insert in
that agreement a provision precluding it, in all circumstances
and during a long period, from having its own separate system,
shows that it was not its purpose to so restrict the exercise of
its powers, but to remain absolutely free to act as changed cir-
cumstances or the public exigencies might demand. The stipu-
lation in the agreement that the city would not, at any time
during the thirty years commencing August 1, 1883, grant to
any person or corporation the same privileges it had given to the
Water Company, was by no means an agreement that it would
never, during that period, construct and maintain waterworks
of its own. For some reason, not distinctly disclosed by the
record, the city abandoned the scheme it had at one time formed
of constructing its own system of waterworks. And it may be
that it did not in 1882 intend or expect ever again to think fa-
vorably of such a scheme. It may also be that the Water Com-
pany, having knowledge of what the city had done or attempted
prior to 1882, deliberately concluded to risk the possibility of
municipal competition, if the city would agree not to give to
other persons or corporations the same privileges it had given
Fo that company. The city did so agree, and thereby bound
itself by contract to the extent just stated, omitting, as if pur-
posely, not to bind itself further. The agreement, as executed,
is entirely consistent with the idea that while the city, at the
time of making the agreement of 1882, had no purpose or plan
tq establish and operate its own waterworks in competition
_Wlth those of the Water Company, it refrained from binding
Itself not to do so, although willing to stipulate, as it did stipu-
late, tl_lat the grant to the Water Company should be exclusive
as against all other persons or corporations. We are therefore
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constrained by the words of the agreement to hold that the city
did not assume, by any contract protected by the Constitution
of the United States; to restrict its right to have a system of
waterworks, independent altogether of the system established
and maintained by the Water Company. If this interpretation
of the contract will bring hardship and loss to the Water Com-
pany, and to those having an interest in its property and bonds,
the result (omitting now any consideration of the question of
power) is due to the absence from the agreement between the
parties of any stipulation binding the city not to do what, un-
less restrained, it now proposes to do.

While there is no case precisely like the present one in all its
facts, the adjudged cases lead to no other conclusion than the
one just indicated. We may well repeat here what was said in
a somewhat similar case, where a municipal corporation estab-
lished gas works of its own in competition with a private gas
company which under previous authority had placed its pipes,
mains, ete., in public streets to supply, and was supplying, gas
for a city and its inhabitants: It may be that the stockholders
of the plaintiff supposed, at the time it became incorporated,
and when they made their original investment, that the city
would never do what evidently is contemplated by the ordi-
nance of 1889. And it may be that the erection and mainte-
nance of gas works by the city at the public expense, and in
competition with the plaintiff, will ultimately impair, if not
destroy, the value of the plaintiff’s works for the purposes for
which they were established. But such considerations cannot
control the determination of the legal rights of parties. As said
by this court in Curtis v Whitney, 13 Wall. 68, 70: ‘Nor does
every statute which affects the value of a contract impair its
obligation. Tt is one of the contingencies to which parties look
now in making a large class of contracts, that they may be af-
fected in many ways by state and National legislation.’ If
parties wish to guard against contingencies of that kind they
must do so by such clear and explicit language as will take
their contracts out of the established rule that public grants,
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susceptible of two constructions, must receive the one most
favorable to the public.’”” Hamalton Gaslight Co. v. Hamilton
City, 146 U. S. 258, 268; Skaneateles Water Co. v. Skaneateles,
184 U. S. 354, 363.

So in Joplin v. Light Co., 191 U. 8. 150, 156, which involved
the question whether a city could establish its own electric
plant in competition with that of a private corporation, the
court said: “The limitation contended for is upon a govern-
mental agency, and restraints upon that must not be readily
implied. The appellee concedes, as we have seen, that it has
no exclusive right, and yet contends for a limitation upon the
city which might give it (the appellee) a practical monopoly.
Others may not seek to compete with it, and if the city cannot,
the city is left with a useless potentiality while the appellee ex-
ercises and enjoys a practically exclusive right. There are pre-
sumptions, we repeat, against the granting of exclusive rights
and against limitations upon the powers of government.”

Again, in the recent case of Helena Water Works Company
v. Helena, 195 U. S. 383, 392, where a city established its own
system of waterworks in competition with that of a private
company, the court, observing that the city had not specifi-
cally bound itself not to construct its own plant, said: ““Had it
been intended to exclude the city from exercising the privilege
of establishing its own plant, such purpose could have been
expressed by apt words, as was the case in Walla Walla City v.
Walla, Walla Water Company, 172 U. 8. 1. Tt is doubtless true
that the erection of such a plant by the city will render the
property of the water company less valuable and, perhaps, un-
profitable, but if it was intended to prevent such competition,
a right to do so should not have been left to argument or im-
plication, but made certain by the terms of the contract.” To
the same effect, as to the principle involved, are Turnpike Co.
v. State, 3 Wall. 210, 213; Stein v. Bienville Water Supply
Co., 141 U. 8. 67, 81; Long Island Water Supply Co. v. Brook-
lyn, 166 U. 8. 685. :

It is, we think, important that the courts should adhere firmly
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to the salutary doctrine underlying the whole law of municipal
corporations and the doctrines of the adjudged cases, that
grants of special privileges affecting the general interests are
to be liberally construed in favor of the public, and that no
public body, charged with public duties, be held upon mere
implication or presumption to have divested itself of its powers.
As, then, the city of Knoxville cannot be held to have pre-
cluded itself by contract from establishing its own independent
system of waterworks, it becomes unnecessary to consider any
other question in the case. The judgment of the court dis-

missing the bill must be affirmed.
It 1s so ordered.

Mr. Justice Brown, MRr. Justice WHiTE, MR. JUSTICE
Prcknam and MR. Justice Hormes dissented.

OWENSBORO WATERWORKS COMPANY ». OWENS-
BORO.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE WESTERN DISTRICT OF KENTUCKY.

No. 145. Submitted December 13, 1905.—Decided January 2, 1906.

Maladministration of its local affairs by a city’s constituted authorities can-
not rightfully concern the National Government, unless it involves the in-
fringement of some Federal right.

When a Federal court acquires jurisdiction of a controversy by reason of tlhe
diverse citizenship, it may dispose of all the issues in the case, determin-
ing the rights of parties under the same rules or principles that control
when the case is in the state court. But, as between citizens of the same
State, the Federal court may not interfere to compel municipal corpora-
tions or other like state instrumentalities to keep within the limits of the
power conferred upon them by the State, unless such interference is neces-
sary for the protection of a Federal right.

The acts of a municipal corporation are not wanting in the due process of law
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ordained by the Fourteenth Amendment, if such acts when done or ratified
by the State would not be inconsistent with that-Amendment. Many acts
done by an agency of a State may be illegal in their character, when tested
by the laws of the State, and may, on that ground, be assailed, and yet
they cannot, for that reason alone, be impeached as being inconsistent with
the due process of law enjoined upon the States.

The Fourteenth Amendment was not intended to bring within Federal con-
trol everything done by the States or by its instrumentalities that is simply
illegal under the state laws, but only such acts by the States or their in-
strumentalities as are violative of rights secured by the Constitution of the
United States.

The Circuit Court cannot take cognizance of a suit to prevent a municipality
from improperly issuing bonds under the circumstances of this case as it
does not involve a controversy under the Constitution and laws of the Uni-
ted States and diverse citizenship does not exist.

TaEe plaintiff in this suit, the Owensboro Waterworks Com-
pany, is a private corporation of Kentucky, while the defend-
ant, the city of Owensboro, is a municipal corporation of the
same Commonwealth.

The bill was dismissed for want of jurisdiction in the court
below to hear and determine the cause, the Circuit Court being
of opinion that the suit was not one arising under the Consti-
tution or laws of the United States, and the matter in dispute
not of sufficient value to give that court jurisdiction.

The case made by the bill was this:

On the tenth day of October, 1900, the Common Council of
Owensboro adopted an ordinance authorizing the borrowing
of money, upon the city’s bonds, for the purpose of erecting a
system of waterworks for supplying the ecity of Owensboro and
its inhabitants with water. The ordinance provided for a sub-
mission to the voters of the question of issuing city bonds to
the amount of $200,000 with which to raise money for the pur-
pose Just stated.

The election was held and the proposition was carried, more
than two-thirds of those voting approving the proposed issue
of bonds.

By an ordinance of December 3, 1900, bonds to the amount of
$200,000 were directed to be issued, and $14,666.66 was appro-
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priated out of the revenues and public moneys of the city for
the payment of the semi-annual interest on the bonds and the
creation of a fund for the ultimate payment of the principal
thereof, such fund to be designated as the Owensboro Water
Bond Account.

By an ordinance approved March 11, 1901, $14,666.66 was
appropriated and set apart out of the revenues and funds of
the city, to be raised by taxation or otherwise, each year until
the bonds were paid, for the purpose of paying the interest on
the bonds semi-annually and for creating a sinking fund for the
payment of the principal of the bonds. And for the purpose
of providing a fund for that purpose it was ordained, the bill
alleged, that there should be, and that there was thereby, levied
upon all the taxable property of said city subject by law to tax-
ation for municipal purposes, a direct annual tax for the year
1901, and for each succeeding year up to and including the year
1931, sufficient to raise the said sum of $14,666.66, to be col-
lected annually with other municipal taxes, licenses, revenues
and public dues, and continuing from year to year until the ul-
timate payment of the bonds; and it was also, by the ordinance,
ordained that no part of said funds should ever be used for, or
appropriated to, any other purpose or use, except the payment
of the principal and interest of the bonds; further, that provi-
sion to meet the requirements of said section be made in the
annual budget and appropriation ordinance.

Pursuant to the ordinance of December 3, 1900, the city exe-
cuted 200 bonds of $1,000 each, bearing 44 per cent interest
per annum from their date, January 1, 1901, payable semi-
annually, and transferable by delivery, and at the date of the
bringing of this suit all of those bonds were, the bill alleged, In
the possession or under the control of the city, ““ready and
about to be immediately sold and delivered to purchasers, with
the exception of seven bonds which the said Mayor and Council
have already sold and have received therefor the sum of $7,000.”

In each of the years 1901, 1902 and 1903 the city, proceeding
undér ordinances adopted by the Common Council, levied an
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ad valorem tax of $2 on each $100 worth of property in the city
subject to taxation, part of such tax, $14,666.66, to be appro-
priated annually for the payment of interest on the water bonds
and for the creation of a sinking fund for the ultimate payment
of the principal. A similar tax was also levied for 1904, of
which $14,666.66 was appropriated to pay interest and create
a sinking fund—$8,000 to be paid on interest and $6,666.66 to
go into the sinking fund. So that under the levies made in
1901, 1902 and 1903, $44,000 had been collected for interest
and the sinking fund, and $14,666.66 was to be collected for
1904.

Of the 200 bonds actually signed, 193 remain in the hands of
the city, its officers and agents, and after applying the sum of
$44,000, collected under the levies of 1901, 1902 and 1903, and
the $14,666.66 to be collected under the levy of 1904, there will
remain only $149,000 to be raised by the sale of bonds. Never-
theless, the city, by its agents and officers, claims to have au-
thority and proposes immediately to sell and dispose of, and,
unless restrained, will sell and dispose of the entire 193 bonds,
amounting to $193,000. If that be done, then the city will
have collected and realized $244,000 on account of the erection
of the waterworks; whereas it was only authorized to raise
$200,000 for that purpose. Of the $44,000 collected by the
city $20,000 has been expended for land on which the proposed
water plant was to be erected, while $24,000 has been illegally
expended for purposes other than those for which it was col-
lected.

The bill further alleges that for each of the years 1901, 1902
and 1903, taxes were levied on the taxable property of plaintiff,
and other taxpayers of the city; that capitation, license and
franchise taxes were also assessed, levied and collected by it;
that all the taxes so levied were collected each year, from all
Sources, and for all purposes, were expended and exhausted
each year, and none so collected, in either of said years, are now
e har}d; that no part of the $44,000 collected is on hand, nor
has said city any means of replacing same, except by levying




OCTOBER TERM, 1905.

Statement of the Case. 200 U. S.

and collecting taxes from the taxpayers of said city for that
purpose, and this it had no legal authority to do; that by the
payment of the $44,000 the city paid and extinguished that
amount of bonds, and bonds to that amount should be surren-
dered up and cancelled, and that by law complainant, and
other taxpayers have the right to have said bonds so surren-
dered and cancelled.

The bill proceeds: ““ Your orator says said bonds are negoti-
able by delivery, and are on the footing of commercial obliga-
tions, and if said 193 bonds, or any of them, shall be sold and
transferred for value, to innocent bone fide purchasers, then com-
plainant and all other taxpayers of said city would be compelled
to pay the full amount of all of said 200 bonds, and the full
amount of all interest accrued, or to accrue thereon. It says
defendant and its officers and agents purpose and are now
endeavoring to immediately sell and transfer said 193 bonds, and
coupons attached, to some person for value, and are doing this
without giving such persons any notice, or information of the
facts herein stated, or of any facts pertaining to the collection or
disposition of any part of said $44,000, and purpose to continue
said efforts without giving to any person, to whom said bonds
may be offered, any notice or information pertaining thereto,
and said prospective purchasers have no notice, knowledge or
information of any of said facts, so far as complainant is ad-
vised or believes, and, unless restrained and prevented, defend-
ant and its officers and agents will immediately sell said bonds
and coupons to some person or persons, for value, who have no
notice or information in regard to said transaction, and will doso
without giving such persons any notice or information as to said
facts, and thus complainant and its property, and said other
taxpayers and their property, will be burthened with the pay-
ment of said entire 200 bonds and interest, and, by the means
aforesaid, and without due process of law, deprived of the right
to have credit, on said debt, for said $44,000 heretofore paid by
them, and be compelled to pay said 200 bonds and all interest
accrued and to accrue thereon.
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“Your orator says that by Article fourteen of the Amend-
ments to the Constitution of the United States it is provided
that no State shall ‘deprive any person of life, liberty or prop-
erty, without due process of law,” but your orator says that if
more than 149 of said bonds shall be sold to innocent purchas-
ers, without notice, which defendant city is about to do, that
it and the taxpayers, for whom it sues, will be forced to pay
such excess, both principal and interest, without opportunity
to plead, or to be heard as to the matters herein alleged, and
so deprived of their property without due process of law, and
the amount in controversy here exceeds $2,000.”

The relief prayed was that the defendant, its officers and
agents, be perpetually enjoined and restrained from selling or
disposing of any of the bonds in excess of 149 in number, and
before selling them to detach and destroy all coupons for inter-
est that have heretofore matured or that may mature before
the date when the bonds may be sold, and be ordered and com-
pelled to cancel and surrender all of the bonds, and all coupons
pertaining thereto, in excess of 149, and that the bonds and
coupons be destroyed, and if the $14,666.66 levied May 16,
1904, should be collected before the sale was made of the bonds,
that said sum be applied to the extinguishment of the debt and
interest, and the bonds and interest coupons be destroyed, and
not sold, as prayed for in regard to the money heretofore col-
lected; also that defendant be enjoined and restrained from
levying and collecting from complainant, and all the other tax-
payers, of the city, or their property, any taxes in excess of a
sufficient amount to create a sinking fund with which to pay
the 149 bonds, when sold, and the seven bonds, already sold,
and to pay the interest to acerue thereon, upon the seven bonds,
heretofore sold, and to acerue upon the 149 bonds, after they
were sold,

The plaintiff further prayed that the sum of $44,000, paid by
the taxpayers of the city, be adjudged to have satisfied that
3H{0u§t of the bonds, and that it have such further or other
relief in the premises as the nature of the case required.
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Mr. John D. Atchison and Mr. William T. Ellis for appellant:

The Cireuit Court of the United States has jurisdiction. The
bill shows the taxpayers are about to be deprived of their prop-
erty without due process of law. Complainant has the right,
as a taxpayer, to maintain this action in its own behalf and on
behalf of all the other taxpayers, who are too numerous to be
brought before the court, and there is nothing in the record to
show that it will not truly represent the interest of such other
taxpayers.

By the sale of the entire issue of negotiable bonds, involved
In this case, the officers of the city, who are officers created by
the state statute, and thus officers of the State, will place an
unlawful encumbrance upon the property of the taxpayers by
which they will be compelled to pay $44,000 more than they
agreed to pay, and thus be deprived of their property to that
extent without due process of law. Dundee Mortgage Co. v.
School District, 19 Fed. Rep. 359; Southern Railway Co. v. Cor-
poration Commission, 97 Fed. Rep. 513; Ex parte Virginia, 100
U.8.339; C, B. & Q. R. R. Co. v. Chicago, 166 U. S. 226.

The Circuit Court has jurisdiction. Brown v. Trusdale, 138
U. 8. 389; Smith v. Swormstedt, 16 How. 302; Water Company
v. El Paso, 152 U. S. 157; Colvin v. Jacksonville, 158 U. S. 456.

Mr. Charles S. Walker for appellee.

Mr. Justice HaRLAN, after making the foregoing statement,
delivered the opinion of the court.

The bill presents the case of the diversion, or the intended
diversion, by a municipal corporation, of certain funds which
under legislative sanction it had collected from taxpayers for
a specific public object, which funds were not applied to the
object for which they were raised, and which failure of duty
on the part of the corporation so to apply them may ultimately
cause increased taxation if the full amount originally intended
to be applied to the particular object named by the legislature
is to be collected.
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We share with the court below the difficulty in understanding
how such a case can be regarded as one arising under the Con-
stitution of the United States. It certainly must be one of that
character in order to sustain the jurisdiction of the Circuit
Court—the parties, all, being citizens of Kentucky.

In support of their contention that the present suit arises
under the Constitution of the United States and is within the
original cognizance of the Circuit Court, without regard to the
citizenship of the parties, the learned counsel for the plaintiff in
error cites certain cases in this court which hold that the pro-
hibitions of the Fourteenth Amendment ‘‘refer to all the in-
strumentalities of the State, to its legislative, executive and
judicial authorities,” and consequently, “ whoever, by virtue of
public position under a state government, deprives another of
any right protected under that Amendment against deprivation
by the State, violates the constitutional inhibition; and as he
acts in the name and for the State, and is clothed with the
State’s power, his act is that of the State.” Ezx parte Virginia,
100 U. 8. 339, 346, 347; Neal v. Delaware, 103 U. S. 370, 397;
Yick Wo v. Hopkins, 118 U. S. 356; Gibson v. Mussvssippr, 162
;;58. 565; Chicago, B. & Q. R. R. Co. v. Chicago, 166 U. S. 226,

These were all cases in which the right sought to be protected
was held to have been granted or secured by the Constitution
f)f the United States, but yet was violated by some agency or
strumentality proceeding under the sanction or authority of
thf% _Stgte. But no right involved in the present case has its
ongin in or is secured by the Constitution of the United States.
It 18 00t contended that the legislative enactments by the au-
thority of which the city intends to establish and maintain a
system of waterworks are inconsistent either with the consti-
rt}ltlon of Kentucky or the Constitution of the United States.
The plaintiff, however, complains that the defendant city has
Dot properly discharged its duties under the laws of the State.
For the purposes of the present discussion let this be taken as
true; still, maladministration of its local affairs by a city’s con-
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stituted authorities cannot rightfully concern the National Gov-
ernment, unless it involves the infringement of some Federal
right. If the city authorities have received funds from taxa-
tion which ought strictly to have been applied to take up or
cancel the bonds of the city, but have been used for other mu-
nicipal purposes, and if, by reason of such misapplication of
those funds, taxation may ultimately come upon the people for
an amount beyond what the legislature originally intended—
if nothing more can be said—the remedy must be found in the
courts and tribunals of the State and not in the Federal courts
of original jurisdiction where the controversy is wholly, as it is
here, between citizens of the same State. When a Federal
court acquires jurisdiction of a controversy by reason of the di-
verse citizenship of the parties, then it may dispose of all the
issues in the case, determining the rights of parties under the
same rules or principles that control when the case is in the
state court. But, as between citizens of the same State, the
Federal court may not interfere to compel municipal corpora-
tions or other like state instrumentalities to keep within the
limits of the power conferred upon them by the State, unless
such interference is necessary for the protection of a Federal
right. There has been no actual invasion here of any right se-
cured by the Constitution of the United States; nothing more,
taking the allegations of the bill to be true, than a failure of a
municipal corporation to properly discharge the duties which,
under the laws of the State, it owes to its people and taxpayers.
And there is here no deprivation of property without due proe-
ess of law within the meaning of the Fourteenth Amendment,
even if it be apprehended that the defendant city may, at some
future time, impose a tax in violation of its duty under the laws
of the State.

The utmost that can be said of the present case, as disclosed
by the bill, is that the municipal authorities of Owensboro have
done some things outside or in excess of any power the city
possessed. But this does not of itself show that they acted
without the due process of law enjoined by the Fourteenth
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Amendment; for, if what is complained of had been done di-
rectly by the State or by its express authority, or if the legis-
lature could legally ratify that which the city has done, as it
undoubtedly might do, no one would contend that there had
been a violation of the due process clause of the Amendment.
It cannot be that the acts of a municipal corporation are want-
ing in the due process of law ordained by the Fourteenth Amend-
ment, if such acts when done or ratified by the State would not
be inconsistent with that Amendment. Many acts done by an
agency of a State may be illegal in their character, when tested
by the laws of the State, and may, on that ground, be assailed,
and yet they cannot, for that reason alone, be impeached as
being inconsistent with the due process of law enjoined upon
the States. The Fourteenth Amendment was not intended to
bring within Federal control everything done by the States or
by its instrumentalities that is simply illegal under the state
laws, but only such acts by the States or their instrumentalities
as are violative of rights secured by the Constitution of the
United States. A different view would give to the Fourteenth
Amendment a far wider scope than was contemplated at the
time of its adoption, or than would be consonant with the au-
thority of the several States to regulate and administer the
rights of their peoples, in conformity with their own laws, sub-
ject always, but only, to the supreme law of the land.

We are of opinion that this suit is not one arising under the
Constitution of the United States, and, therefore, the parties
being all citizens of Kentucky, it is not one of which the Circuit
Court could take original cognizance.

Affirmed.
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PEORIA GAS AND ELECTRIC COMPANY w». PEORIA.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR
THE NORTHERN DISTRICT OF ILLINOIS.

No. 33. Argued October 30, 1905.—Decided January 2, 1906.

A gas company brought an action against a city in Illinois to restrain the
enforcement of an ordinance fixing price of gas on the ground that the
low price practically amounted to taking property without compensa-
tion and that the ordinance impaired contract rights. The case was
tried on these questions but they were ignored by the court which de-
cided adversely to the company, although the master had reported that
the rates were confiscatory, on the single ground that the company had
for a period violated the anti-trust law of Illinois and thereby was not
entitled to relief, held that:

Although parties making an agreement, unlawful by the anti-trust act of
Illinois, may while the agreement is in force be subject to its penalties,
whenever they cease to act under the agreement the penalties also cease.

As the case had been tried on one theory and decided on another and in-
justice had probably resulted, the judgment should be reversed and sent
back so that the terms and duration of the alleged agreement may be ascer-
tained and taken into consideration in determining the case.

Turs was a bill filed in the Circuit Court of the United States
for the Northern District of Illinois by the Peoria Gas and
Electric Company to restrain the enforcement of an ordinance
passed by the defendant, fixing the price of gas. A decree was
entered in the Circuit Court dismissing the bill, and the ease
was brought directly here, as involving a constitutional ques-
tion.

The facts are these: Prior to 1899 for a period of many years,
the Peoria Gaslight and Coke Company had manufactured anFl
furnished gas to the city of Peoria and its citizens. The busi-
ness had been profitable and the stock was valuable. In 1899
the plaintiff company was organized to construct gas Works_ln
Peoria, and that city, by ordinance, granted to it a francmse
permitting it to construct and operate a gas plant and lay mains
along certain streets, etc. It is charged that in order to obtain
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this franchise the promoters of the plaintiff company repre-
sented that it was to be a Peoria company and enterprise, and
that it would furnish gas at a cheaper rate than the old com-
pany; that in fact it was a scheme of certain Chicago capital-
ists, who, as soon as the ordinance was passed and the plant
constructed, appeared as owners of substantially the entire
stock. After the new company was organized and its plant
constructed the two companies became competitors, the com-
petition being so sharp that in the early summer of 1900 the
new company lowered its price to 30 cents per thousand cubic
feet for both light and fuel gas. On July 31, 1900, after a con-
ference between the managers of the two companies, both raised
the rate to $1.15 net for light and 75 cents net for fuel gas, to
take effect August 1, 1900. The announcements of this raise
in the rates were published in the Peoria papers on the same
day, each announcement being in precisely the same language.
On September 4, 1900, the city passed an ordinance providing
that the maximum price for gas should be 75 cents per thousand
cubic feet, and that the gas to be furnished should not be less
than eighteen candle power.

On September 18, 1900, the plaintiff filed this bill of com-
plaint, setting forth its organization, the ordinance under which
1t was given authority to occupy certain streets and that of
September 4, 1900; alleged that the latter ordinance was in-
valid as establishing a rate which was not remunerative and in
effeCjﬁ confiscatory, and was thus taking private property for
p}lbhc use without just compensation and depriving the plain-
8ff of its property without due process of law. The city an-
swered, ne_u‘rating the circumstances attending the organization
(t)f the plaintiff and the passage of the ordinance authorizing it
rZ ;)Ccupy ’.ohe streets and supply the city with gas, with the
reiszie:}fatlon made- at the-time, and cl'aimed an estoppel by
S esrtf}()f, ShOer.lg a‘,lso t.he rates which had bee-n the result
that thIi)S 1tion, the raise in price by the two companies, charged

was by agreement between the companies, alleged that

the ordinance of September 4 was passed in good faith and to
VOL, co—4
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prevent extortion by the companies, and also that the rate fixed
was reasonable. While the answer alleged that the fixing of
the rates from the first of August was by agreement between
the two corporations, it did not, in terms, plead that the agree-
ment was in violation of any particular statute.

By consent a special commissioner was appointed to take the
proofs and report the same with his findings and conclusions
thereon. He took an enormous amount of testimony, the
printed record in this court amounting to 1,780 pages. From
it he found and reported that the rate prescribed by the ordi-
nance of September 4 did not furnish compensation, was con-
fiscatory in its effect, and therefore unreasonable. Exceptions
were taken by both sides to different portions of his findings
and conclusions of law. On a hearing before the Circuit Court
the question of the reasonableness of the rates prescribed was
ignored, the court found that the increase in rates on August 1,
1900, was the result of an illegal combination between the two
gas companies and in violation of the Illinois anti-trust law of
1891, that, therefore, the plaintiff was not entitled to any relief
against the ordinance of September 4, and entered a decree
dismissing the bill.

The anti-trust act of Illinois, approved June 11, 1891 (Laws,
1891, p. 206), forbids the entering into any ¢ pool, trust, agree-
ment, combination, confederation or understanding
to regulate or fix the price of any article of merchandise or com-
modity,” and punishes the same by fine. ~Sections 5 and 6 are
as follows: ;

“5. Any contract or agreement in violation of any provision
of the preceding sections of this act shall be absolutely void.

“6. Any purchaser of any article or commodity from any
individual, company or corporation transacting business con-
trary to any provision of the preceding sections of this act shall
not be liable for the price or payment of such article or com-
modity, and may plead this act as a defense to any suit for such
price or payment.” )

Subsequently and in 1893 another act was passed, which was
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held by this court in Connolly v. Sewer Ptpe Company, 184 U. S.
540, to constitute class legislation, and to be void. An amend-
ment in 1897 to the act of 1891 was subject to the same objec-
tion. The Supreme Court of Illinois has since held that the act
of 1891 was not repealed by the act of 1893 or the amendment
of 1897, and is still in force. The People ex rel. v. Butler Street
Foundry, 201 Illinois, 236, 257 ; Chicago, Wilmington & Ver-
milion Coal Co. v. The People, 214 Tllinois, 421, 454.

Mr. E. C. Ritsher, and Mr. W. T. Abbott with whom Mr.
W. T. Irwin was on the brief, for appellant:

The contract in question was entered into more than a year
subsequent to the filing of the bill of complaint in this cause;
it existed for a period of but ten months and was terminated
more than a year before the court heard the arguments in
this cause.

A complainant who comes into court with clean hands
cannot by a temporary act of business accommodation, per-
formed more than a year after the pleadings have been settled
—and fully completed and abandoned more than a year before
the hearing of the cause,-~be denied rights guaranteed to it
by the Constitution of the United States.

If the contract in question were vicious and pertinent to
the issues in the case, the doctrine of locus peenitentie would
fipply. As a benign contract and wholly collateral to the
Issues, it cannot properly be made an excuse for denying to
complainant its constitutional rights.

Thg illegality of corporate acts cannot be raised collaterally,
especially when the action is not one to enforce the illegal
agreement, and no rights are predicated upon it. Rector v.
Harijord Deposit Co., 190 Tllinois, 387; Gas Light Co. v. Mem-
phis, 72 Fed. Rep. 952; Bridge Co. v. Streator, 105 Fed. Rep.
20, L. 8. & M. 8. Ry. Co. v. Smith, 173 U. S. 698; Gilbert v.
z;m Surety Co., 121 Fed. Rep. 494; Connolly v. Union Sewer

e Co., 184 U. 8. 450; Macginnis v. B. & M. Con. Co. (Mont.),
75 Pac. Rep. 89; Kinner v. L. S. & M. S. Ry. Co., 69 Ohio St.
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376; Planters’ Bank v. Union Bank, 16 Wall, 483; Strait v.
Nat. Harrow Co., 51 Fed. Rep. 819; Dennechy v. McNulia, 30
C. C. A. 422; 8. C., 86 Fed. Rep. 825; Wiswall Co. v. Scott,
86 Fed. Rep. 671; Box and Paper Co. v. Robertson, 99 Fed.
Rep. 985; Harrison v. Glucose Co., 116 Fed. Rep. 304.

A jortiori, a collateral attack will not be permitted even
under a special statute, if the statute is not pleaded or its
inhibition challenged by the issues in the case, especially
where the remedy given by the statute is cumulative and
differs from or is in addition to that given by the common
law. Moreover, such defense must be set up by plea and not
by answer. Chicago & Alton Ry. Co. v. Dillon, 123 Illinois,
570; Haskins v. Alcott, 13 Ohio St. 210; Denion v. Moore's
Admanzstrator, 2 Tennessee, 168; Neagle v. Kelley, 146 Illinois,
465; Chambers v. Chambers, 4 G. & J. (Md.) 438; Tanning Co.
v. Turner, 14 N. J. Eq. 329; Curtis v. Mastin, 11 Paige’s Ch.
15; Dyer v. Lincoln, 11 Vermont, 301; 1 Daniel’s Ch. PL. &
Pr., 5th ed., 630; Farley v. Kittson, 120 U. S. 303, and cases
cited; Sullivan v. Portland &c. R. R., 94 U. S. 806; Dey v.
Dunham, 2 Johnson Ch. (N. Y.) 182; Crutcher v. Trabue 5,
Dana (Ky.), 82; Hudson v. Hudson’s Admr., 6 Munford (Va.),
352; Prince v. Heylin, 1 Atkins, 494.

See also cases in which foreign corporations seeking to re-
cover or protect their property have been met by the defense
that they had violated or failed to comply with the provisions
of some local statute in compliance with which only would
they have the right to do business in such State. Smith. V.
Little, 67 Indiana, 549; St. L. &c. R. R. Co. v. Fire Association,
60 Arkansas, 325; Brewery Co. v. Ester, 86 Hun (N. Y.), 22;
Telephone Co. v. Pesauken Township, 116 Fed. Rep. 910.

Such collateral attack is expressly forbidden in the Federal
courts. Blodgett v. Lanyon Zinc Co., 120 Fed. Rep. 893.

A defense must either be technically pleaded or the faFtS
constituting such defense must be properly alleged and retied
upon on the hearing of the cause in support of such defense.
Eyre v. Potter, 15 How. 42; French v. Shoemaker, 14 Wall.
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314; Babbitt v. Dotten, 14 Fed. Rep. 19; Spies v. Chicago dec.
R.R. Co., 40 Fed. Rep. 34; Britton v. Brewster, 2 Fed. Rep. 160;
8. C., aff'd 4 Fed. Rep. 808; Price v. Berrington, 15 Jurist,
999; 8. C., 7 Eng. L. & Eq. 254; Wilde v. Gibson, 1 H. L.
Cases, 605; Ferraby v. Hobson, 2 Phillips, 255; Curson v.
Belworthy, 3 H. L. Cases, 742; Fire Ins. Co. v. Kavanaugh,
1892, A. C. 473; Harrison v. Guest, 8 H. L. Cases 481; Hickson
v. Lombard, 1 H. L. Cases, 324;T'illinghast v. Champlin, 4 R. L.
173; Fisher v. Boody, 1 Curtis, 206; Dashiell v. Grosvenor, 66
Fed. Rep. 334; S. C., aff'd 162 U. S. 425; Leighton v. Grant,
20 Minnesota, 345.

Even were it permissible to set up the anti-trust act col-
laterally, and even though such act had been specifically set
forth in the answer, it would not have been a proper defense
in this case.

The only possible purpose for which a violation of the stat-
ute might be urged would be for the purpose of inflicting upon
complainant the eriminal penalties of the act or to show that
complainant was a criminal under the act. 1 Starr & Curtis,
2d ed., 1252,

If complainant had violated the anti-trust law, or any
otber criminal statute, such fact would not bar its rights in
this suit. Gilbert v. Am. Surety Co., 121 Fed. Rep. 494;
Brewery Co. v. Breweries Co., 121 Fed. Rep. 713; Connolly v.
Union Sewer Pipe Co., 184 U. 8. 540; Armstrong v. Am. Exch.
Bank, 133 U. 8. 433; Planters’ Bank v. Union Bank, 16 Wall.
483; Armsirong v. Toler, 11 Wheat. 258; Brooks v. Martin, 2
Wall. 70; Sharp v. Taylor, 2 Phillips’ Ch. 801; McBlain v.
Gibbs, 17 How, 232.

When a court of equity is appealed to for relief, it will not
g0 outside of the subject matter of the controversy and make
Its interference depend upon the conduct of the moving party
8 to matters in no way affecting the equitable right which
he asserts against the defendant or the relief which he demands.
%)meroy’s Eq. Jur. §399; Lewis Appeal, 67 Pa. St. 166;

oodward v. Woodward, 41 N. J. Eq. 224; Insurance Co. V.
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Clunie, 88 Fed. Rep. 160; Bateman v. Fargarson, 4 Fed. Rep.
32; Chicago v. Union Stockyards Co., 164 Tllinois, 224; Trice
v. Comstock, 121 Fed. Rep. 620; Bonsack Machine Co. v. Smith,
70 Fed. Rep. 383; Mining Co. v. Miners Union, 51 Fed. Rep.
260; Knapp v. Jarvis Adams Co., 135 Fed. Rep. 1008; Yale
Gas Stove Co. v. Wilcoxr, 64 Connecticut, 101; Delaware Surety
Co. v. Layton (<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>