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In re WATTS ano SACHS, PETITIONERS.

ORIGINAL. HABEAS CORPUS AND CERTIORARI.

Nos. 15,16. Argued April 20, 1903.—Decided May 18, 1903.

1. The jurisdiction of the courts in bankruptcy in the administration of the
affairs of insolvent persons and corporations is essentially exclusive.

2. The general rule as between courts of concurrent jurisdiction is that
property already in possession of the receiver of one court cannot right-
fully be taken from him without the court’s consent by the receiver of
another court appointed in a subsequent suit, and although that rule
has only a qualified application when winding up proceedings in a state
court are superseded by proceedings in bankruptcy, it obtains as a rule of
comity, and its considerate observance is adequate to avert collisions be-
tween Federal and state courts.

3. The preservation of the independence of the bar is vital to the due ad-
ministration of justice, and its members cannot be imprisoned for con-
tempt for error in judgment when advising in good faith and in the
honest belief that their advice is well founded.

4. Members of the bar cannot be properly leld to have intended to obstruct
the administration of justice and to bring the authority of a court of the
Unit.ed States into contempt when it is the orders of a state court ap-
pearing to have been entered of record of its own motion that are com-
Plained of, and counsel in that court acted in good faith and in the
honest discharge of their duty.

M. Zisr & Company, a corporation located at New Albany.
Indiana, engaged in the boiler manufacturing business, was
VOL. cx¢c—1 (1)
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Statement of the Case. 190 U. 8.

hopelessly insolvent on and prior to December 30, 1902, and
some thousands of dollars had been drawn from its treasury by
the manager of its affairs for the purpose of making certain
payments, of which §3100 had been paid to Ryerson & Son, a
corporation of Chicago, Illinois, and a large creditor of the Zier
Company, previously to December 30, and $9600 was on that
day placed by M. Zier, the manager of the company, in the
hands of his attorney to be paid over to Zier’s sister-in-law, who
was a stockholder and creditor of the Zier corporation. It was
arranged by Zier’s attorney with the Chicago corporation on
December 29 that the latter should apply for the appointment
of a receiver of the Zier corporation, and that the New Albany
Trust Company should be appointed receiver, and this resulted
in a complaint filed by the Ryerson corporation, represented by
W. W. Watts, a member of the bar of Kentucky, in the Circuit
Court of Floyd County, Indiana, charging that the Zier Com-
pany was insolvent and was dissipating its property and assets,
and praying for the appointment of a receiver, “and that the
court shall make such orders as shall be necessary and proper
for the preservation of said property, for the continuance of
said business for the purpose of completing unfinished contracts,”
ete., to which defendant voluntarily appeared and consented to
the appointment of the New Albany Trust Company as receiver.
The appointment was accordingly made, and the Trust Com-
pany immediately qualified and proceeded to administer the
estate and wind up its affairs.

On January 16, the Trust Company, as receiver, filed its re-
port and: petition, giving an inventory and appraisement of the
assets of Zier & Co., the receipts and expenditures of the re
ceiver to that date, the particulars in respect of outstanding
contracts; raising the question as to the further operation of
the plant, and advising an order for a meeting of the creditors
to consider that subject; requiring creditors to prove their
claims, and enjoining them from the prosecution of suits except
by intervention. A list of the creditors was attached, which
included the Inland Steel Company, John C. Thurston, and the
Dey Time Register Company.

The court entered an order directing such meeting to be
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held January 24, and notice by mail to be given, which was
done, and the meeting was held on that day, a large number
of creditors being represented, including the Inland Steel Com-
pany. An order was thereupon entered for payment of rent,
the completion of unfinished contracts, for the continuance of
the operation of the plant to a specified extent, for the issue of
certificates of indebtedness to a small amount, but that no new
contracts should be made. It was further ordered that credit-
ors be notified by mail and by publication to file their claims
on or before May 11, and “that all creditors and other persons
be and they are hereby enjoined and restrained from prosecut-
ing any claim or suit against this estate except by intervention
in this cause or by first obtaining leave of this court.”

February 6, 1903, the Inland Steel Company, John C.
Thurston, and John Dey, doing business as Dey Time Register
Company, creditors of the Zier corporation to the amounts of
$935, $15, and $100, respectively, filed their petition in bank-
ruptey in the United States District Court for the District of
Indiana against that corporation to have it declared a bank-
rupt. The petition alleged that the company was hopelessly
insolvent and had committed, within four months next preced-
ing the filing of the petition, acts of bankruptcy, which were
specified. It was further alleged that it was necessary, for
the preservation of the estate of Zier & Company and for the
benelit of its creditors alike, that a receiver in bankruptcy be
appointed at once to take charge of the affairs of said com-
pany.  On February 11 a further petition was filed by the
Inlz.md Steel Company, and, on the same day, a supplemental
petition, in which the appointment by the Circuit Court of
Floyd County of a receiver and his being put in charge of the
lnSOthent’s property, were set up as additional acts of bank-
ruptey.

The Pistrict Court thereupon appointed Frederick D. Connor
as recetver, and directed that he should take into his possession
the plant of Zier & Company and all its other property, and
ful‘_thpr ordered that the New Albany Trust Company should
deliver up to the receiver all the property of Zier & Company
and refrain from in any way interfering with him. The re-
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ceiver immediately qualified by giving bond as required by the
court.

February 13, 1903, and before the receiver of the District
Court had made demand for the property, on learning of Mr.
Connor’s appointment as receiver, Mr. Watts, after consulting
with the local attorneys of Zier & Company, communicated
with the District Judge and requested that the Federal re-
ceiver should not proceed until he, Mr. Watts, could procure
an order from the Floyd Circuit Court permitting him to do
so, and could come to Indianapolis, and present to the District
Judge reasons why the ‘receiver should not have been ap-
pointed by that court, and why his order to that effect should
be vacated. The District Judge immediately caused the court’s
receiver and the attorneys interested in the case to be notified to
take no further steps until a hearing could be had on the
questions suggested by Mr. Watts, on February 16, at Indian-
apolis. No further action was taken by the receiver of the
District Court, but he presented to the Floyd Circuit Court a
petition setting forth his appointment and qualification, together
with a certified copy of the order appointing him, on the
morning of Saturday, February 14, and asked the delivery to
him of the property and effects of Zier & Company and the
discharge of the Trust Company as receiver. The Floyd (ir-
cuit Conrt entered an order reciting that Connor, as receiver,
came by his attorney, “and by leave and order of the court,
and upon his own motion, makes himself a party to this pro-
ceeding, and thereupon by leave of the court files his verified
petition showing his appointment as receiver of said M. Zier
& Co. by order of the United States District Court for the
District of Indiana,” and praying for the surrender of the
property, “and the matter of said petition is now continued
until the next term of this court.” Saturday, February 14,
was the last day of the term, and the next term of the court
commenced on the ninth day of March.

On the same day, February 14, the Trust Company, by
Waltts, its attorney, filed its petition, framed by him, which al
leged that the Trust Company was carrying out as receiver
the terms of the order of January 24; that that order had
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been entered without objection from the Inland Steel Com-
pany, John C. Thurston or the Dey Register Company, or any
creditor; that the three last-mentioned creditors had filed a
petition in involuntary bankruptcy against M. Zier & Com-
pany, February 6, 1903 ; that supplemental petitions were filed
February 11, 1903, but that the petitions, although setting up
the receivership in the state court, had not shown to the United
States District Court the participation of the Inland Steel
Company in the proceedings of January 24, its appearance,
and the restraining order and injunction ; that thereupon the
order had been obtained in the bankruptcy proceedings ap-
pointing Connor receiver, and directing him to take charge of
the estate of M. Zier & Company in bankruptcy, and direct-
ing the receiver of the state court to deliver up the property.
The petition further averred that the creditors whose appear-
ance was noted in the state court on January 24 had claims
aggregating §53,279.51 ; that creditors with claims aggregating
$11,622.49 had filed claims with the state court receiver, mak-
ing a total of $64,902 in amount, so filed or appearing, out of a
total liability of $76,463.36 ; that the total number of creditors
\as seventy-six ; that thirty-seven appeared to the action, and
twenty-five, including the Dey Time Register Company, had
filed their claims with the state court receiver, making a total
of sixty-two creditors who had appeared or filed their claims.
_ That, with a view to the due observance of the comity exist-
Ing between the state and the Federal courts, and of avoiding
gelash of jurisdiction, petitioner had communicated through
Its attorneys with the United States District J udge and re-
quested the non-enforcement of his order until after the matters
In question had been presented to the state court, with the re-
quest that that court direct it and its attorneys to lay said
matters before the judge of the District Court, whereupon the
DlSt.r‘lCt Judge requested counsel to notify the attorneys of the
creditors petitioning in bankruptcy that the matter would be
heard on .Monda, , February 16, in Indianapolis, and that in
?Oifcgclleantlme the order appointing Connor was not to be en-

The petition further alleged that the court was about to ad-
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Journ over to the first day of its next term, March 9; that the
order of January 24, directed petitioner as receiver to go on
and complete various contracts; that it had entered upon the
work; that the operation of the plant was for the beneficial
purposes of the estate ; and that the stoppage of the plant would
involve loss to the creditors and many complicated questions of
damage ; that it would work great hardship to leave the estate
with the court adjourned and without instructions as to what
todo; and that the petitioner was this court’s officer, and must
be ordered and directed by this court only, with respect to the
property in its hands.

Petitioner averred that the injunction and restraining order
of the state court had been knowingly violated by the Inland
Steel Company and the Dey Time Register Company ; that
these two creditors and all other creditors were estopped from
prosecuting the petition in bankruptey, and from seeking to
take from petitioner the assets in its hands as receiver; and
that all the creditors were enjoined from prosecuting any at-
tempt to take from the receiver any of the assets in its hands
except by leave. And, further, that the record in the District
Court of the United States for the District of Indiana did not
disclose all the facts regarding the matters herein; that that
court had no information as to the restraining orders and
estoppels, by entry of appearance, participation, and otherwise.
That the assets of the Zier Company were n custodia legis;
that the parties had submitted themselves to this forum ; that
the court came into lawful custody of the property, and the
orders and proceedings were entered and had before the institu-
tion of the bankruptcy proceedings, and the attempt to oust
this court and receiver therefrom. Petitioner, therefore, as-
serted its belief that the District Court, under the peculiar cir-
cumstances of the case, would coincide with the state court, if
it should deem wise to enter orders specifically restraining the
Inland Steel Company, John L. Thurston and the Dey T'imﬁ‘
Register Company and their attorneys; Connor; and the ['m_tt’il
States marshal from further prosecuting any matters in relation
to the estate or of the taking of the assets in any manner, ex-
cept by intervention in this action.
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Petitioner prayed for instructions; that it should present the
facts to the District Court of the United States, either by lim-
ited or general appearance in the bankruptcy proceedings, and
ask such relief, if any, as this court might direct; and that an
injunction be granted.

An order was then entered, prepared by Mr. Watts, embody-
ing matters set up in the petition, granting an injunction, order-
ing the operation of the plant to continue, and directing the
receiver, through its attorneys, to proceed to Indianapolis and
there by a limited appearance to lay before the District Court
the facts with regard to the matters herein, and to suggest to
that court the orders of this court, and its belief that with full
information of the facts the order of that court would at most
have been a direction for application to be made to this court
for the delivery of the assets to the receiver or trustee of the
District Court. It was further ordered that the Inland Steel
Company, John L. Thurston, and the Dey Time Register Com-
pany show cause why they should not be punished for contempt
in disobeying the orders of this court by taking action without
obtaining leave.

On Monday, February 16, Mr. Watts, with the vice president
of the New Albany Trust Company, receiver, appeared in the
District Court at Indianapolis, and the proceedings in the state
court, including the petition and order of February 14, were
laid before that court, and hearing was had that day and on
February 17. At the conclusion of the argument the District
Judge announced his ruling that the court in bankruptcy had
supreme and exclusive jurisdiction in the matter ; and asked Mr.
Watts and the representative of the Trust Company if it were
not better to avoid the clash of jurisdiction by voluntarily turn-
Ing the property over to the Federal receiver, indicating at the
same time that otherwise it would be his duty to exert the
power of the court in vindication of its jurisdiction. Mr. Watts
and his colleague thereupon announced that the property would
bfz turned over to the Federal receiver. Mr. Watts at the same
time stated to the court that he would do all in his power to
see that the proceedings in the state court of February 14 were
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stricken out, and that he would endeavor to have the state
court make an order directing the surrender of the property.

The District Court, on February 17, made the following or-
der:

“This cause coming on now to be heard upon the petition of
Frederick D. Connor, filed herein on the 16th day of February,
A. D. 1908, for the instruction of the court concerning the prop-
erty and assets of said M. Zier & Company, which are now in
the possession of the New Albany Trust Company, as receiver
of the Floyd Circuit Court, in a suit therein pending against
said M. Zier & Company, because of their insolvency; and the
petitioning creditors in this cause and said Connor, receiver as
aforesaid, being now present and represented by George H.
Hester and William Wilhartz, their solicitors, and said New
Albany Trust Company, receiver as aforesaid, being now pres-
ent and represented by Henry E. Jewett, its vice president, and
by William W. Watts, its solicitor, and after argument by
counsel, the said New Albany Trust Company, as receiver of
the Floyd Circuit Court, by its said vice president, having vol-
untarily offered and agreed, by and with the consent and ap-
proval of said William W. Watts, its solicitor, in open court, to
surrender full and immediate possession and control of the prop-
erty and assets of said M. Zier & Company, in its possession or
under its control, as receiver of the Floyd Circuit Court, to said
Connor, as receiver of this court, upon the presentation by him
to said New Albany Trust Company of a certified copy of the
order for his appointment as such receiver heretofore made by
this court. It is now hereby ordered by the court that said
Connor, receiver as aforesaid, forthwith present a certified copy
of the order for his appointment as such receiver to the said
New Albany Trust Company, and immediately thereupon take
full possession and control of the property and assets of said
M. Zier & Company that are now in the possession or under
the control of said New Albany Trust Company, as receiver of
the Floyd Circuit Court.”

On February 19 the Trust Company by its vice president filed
a report in the Floyd Circuit Court, in which it stated that, in
pursuance of the order of the court, it had appeared before the
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District Judge in Indianapolis on Monday, February 16, and,
upon the hearing in that court, the receiver had stated that it
was ready and willing to deliver to the receiver appointed by
the Federal court all the property and assets of Zier & Com-
pany in its hands; that it had not yet been able to make up its
accounts as receiver, but was preparing the same to submit to
the court, and was willing to turn over all the property to the
Federal receiver; and prayed leave from the court to do so.
The company further asked that upon the presentation and ap-
proval of its accounts as receiver, its resignation be accepted,
and that it be fully and finally discharged.

On the same day Connor demanded of the Trust Company
the property of Zier & Company in its possession, to which
that company at once replied that it had that morning filed
before the judge of the Floyd Circuit Court, in chambers, a re-
port, a copy of which was attached ; that the judge had stated
orally that he wished the property held until the accounts of
the Trust Company as receiver were rendered and passed on;
that the company thought this might be done the next day,
and desired, if Connor was willing, to defer action until then,
because it would “relieve us of embarrassment in the premises.
On the other hand, if you insist on immediate surrender of the
property to you, we are bound to say that we believe that to
carry out in good faith the understanding with the Honorable
Judge of the United States Court of Indianapolis and our vice
president, . E. Jewett, we ought to surrender the property to
you at once.” Connor declined to grant further time, and the
Trust Company turned over to him the plant of Zier & Com-
pany, which constituted all the property of that company ex-
cept certain books and cash. Connor immediately took pos-
session of the property and put watchmen in charge to hold the
same for him.

On February 20 the United States Tube Company presented
tf) the Floyd Circuit Court, “in vacation, at chambers,” a peti-
tion signed and verified by D. A. Sachs, in which it was set forth
that the Trust Company, as receiver, had wrongfully turned
over and surrendered the possession of the boiler plant of Zier
& Company to Connor, the receiver in bankruptey, and was
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threatening to turn over to Connor all the other assets of Zier
& Company in its hands. Petitioner therefore prayed that the
Trust Company be cited to appear before the court, in chambers,
on the afternoon of that day, and show cause why it should
not be punished for contempt, and that if the court found that
the Trust Company had violated its orders as represented that
it be removed from its office as such receiver and a successor
be appointed ; and that the Trust Company be required to ac-
count immediately and turn over to its successor the property
of Zier & Company. On this petition the judge of the Floyd
Circuit Court on the same day entered an order removing the
Trust Company from the receivership and directing it to ac-
count for the assets of Zier & Company. The order further
provided for the appointment of Charles D. Kelso as receiver
and directed him, on qualification, to demand of the Trust Com-
pany and Coonnor the immediate possession of the property of
Zier & Company which came into the hands of the Trust Com-
pany as receiver, and should Connor fail or refuse to surrender
the possession of the assets, that he at once report to the judge
for further instructions.

Kelso, having qualified, on the same day reported to the judge
at chambers that he had demanded of the Trust Company the
possession of the assets of Zier & Company, and that the Trust
Company had refused to surrender the possession for the reason
that it had turned over the possession of the plant to Connor,
and that as to the other assets it intended to account forthwith
to the judge of the Floyd Circuit Court; and that he then de-
manded the property of Connor, who refused to surrender the
same. The state court then entered an order that a writ be
issued, directed to the sheriff of the county, requiring him im-
mediately to seize and deliver to Kelso all the property which
Connor had in his possession, and forthwith to make a return
to the court.

February 21, Connor filed a petition in the District Court, in
which, after setting forth the facts as to the delivery of the
possession of the plant of Zier & Company to him, February 19,
he stated that he retained possession of the same until Feb-
ruary 20, when possession was demanded of him by Kelso, as
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receiver appointed by the Floyd Circuit Court, which demand
herefused ; that he was served with a certified copy of the order
of the Floyd Circuit Court, and with a writ issued by that court
February 20, to the sheriff, requiring him forthwith to take
possession of the plant and the assets; and that the sheriff
forcibly took possession thereof, and delivered the same over
to Kelso, who was then in possession.

The petition of Connor further stated :

“That this petitioner believes the above-stated proceedings
were procured to be had by William W. Watts, Esq., of Louis-
ville, Ky., who during the continuation of the New Albany
Trust Company, as receiver of M. Zier & Company, repre-
sented said Trust Company as such; that said Charles D.
Kelso is now represented by one D. A. Sachs, Esq., of Louis-
ville, Ky., an attorney-at-law, and that the petitioner believes
that said Sachs also assisted in procuring the orders of the
said Floyd Circuit Court above set out, and the petitioner
further says that he verily believes the forcible removal of
said property from his possession and control as receiver ap-
pointed by this court as aforesaid, was brought about by the
joint action and efforts of said Charles D. Kelso, as receiver,
and Charles D. Kelso, individually, and William W. Watts, as
attorney for said New Albany Trust Company, and D. A.
Sachs, attorney for said Charles D. Kelso, receiver.”

The petitioner further prayed that Kelso, as receiver and
individually ; the sheriff, the deputy sheriff, and the custodian
of the plant ; and William W. Watts, as attorney for the Trust
Company, and D. A. Sachs, as attorney for Kelso, be required
and directed to redeliver the property to petitioner, and be
cited to appear and show cause why they should not be pun-
ished for contempt.

On this petition the District Court, February 21, made an
order requiring the parties therein named to appear before it
at Indianapolis on February 25 to show cause why they should
not redeliver the property, and restraining them from in any
way interfering therewith; and further ordering that the
parties show cause why they should not be punished for con-
tempt.  On the same day, the United States District Attorney




OCTOBER TERM, 1902.
Statement of the Case. 190 U. S.

for the District of Indiana filed informations in the District
Court against Kelso, Watts, Sachs, and others, for contempt
of the District Court in disobeying and disregarding its orders.
Watts and Sachs filed separate answers and pleas to the rule
to show cause and to the information against them, which were
traversed by the United States District Attorney.

William W. Watts, by way of response to the rule, and plea
to the information, pleaded that he wasnot guilty of the alleged
contempts stated in the rule and information, or either of
them. He denied that he had committed or advised any act
of contempt of the orders of the District Court, or that he had
in any way, directly or indirectly, or by aiding or advising,
foreibly, or in any other way, taken from the receiver in the
bankruptey proceedings the property of Zier & Company, or
any part of it, or in any way, by aiding, abetting or advising,
had withheld the custody of said property or any part of it.
But he said that the orders of the District Court directing its
receiver to take the property of Zier & Company into its
custody were void because of want of jurisdiction, and that the
possession of the property by Connor, receiver, was wrongfully
and unlawfully obtained, and the retaking under the orders and
writ of the Floyd Circuit Court was a lawful and proper taking.

He then set up the various proceedings hereinbefore enum-
erated, and the part he took therein ; adding : ¢ All this was done
solely for the purpose of preventing any possible conflict be-
tween the two jurisdictions, and it was believed by this de-
fendant and respondent, and by the said New Albany Trust
Company, and by the judge of the Floyd Circuit Court, that
upon such presentation, the United States District Court would
rescind its said order appointing said Frederick D. Connor, as
receiver, and directing him to take possession of said property
of M. Zier & Company.” Under this authorization he and the
Trust Company appeared at Indianapolis on Monday, Febru-
ary 16, and exhibited to the District Court the order of the
Floyd Circuit Court authorizing them to appear, and make a
full statement of the situation in the state court, after which
and extended argument, the District Judge refused in any way
to reconsider, modify or set aside his order, and demanded of
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the representative of the Trust Company whether or not it
would turn over the property, and of defendant and respondent
whether or not he, as counsel for the Trust Company, would
advise it to turn the property over, to Connor, as receiver.
« Under these circumstances and not otherwise, and believing
that the said demand of said judge of the said United States
District Court was peremptory, this defendant and respondent,
as counsel for the said New Albany Trust Company, stated
that he would advise the said New Albany Trust Company to
turn over the said property to the said Frederick D. Connor,
receiver.” On February 17, defendant and the vice president
of the Trust Company left Indianapolis, and defendant supposed
that it was not necessary for any order respecting the hearing
in the District Court February 16 and 17 to be entered, and
that no order would be entered. But an order was entered, a
fact which he learned several days thereafter.

Defendant, further answering, alleged that on February 19
defendant and the Trust Company, receiver, appeared before
the judge of the Floyd Circuit Court, in chambers, and defend-
ant, as attorney for the Trust Company, then filed before the
judge of that court a written petition and motion, setting forth
what had passed at Indianapolis, in view of which he moved to
strike out and expunge from the files the petition and order of
ngruary 14, 1903. This was particularly desired, because the
District Judge seemed to regard the petition and order as of-
fensive. That defendant was in every way in good faith en-
deax'foring to carry out the understanding at Indianapolis, and
advised, and at no time gave any contrary advice, the Trust
Company to turn over to Connor, receiver, all the property of
the Zier Company. The response and plea further averred
that Watts was much embarrassed by the condition of affairs
and felt that the judge of the Floyd Circuit Court might mis-
construe his actions in the premises, and before going to New
Albany on February 19, 1903, requested his friend, D. A.
S?‘ChS, a lawyer residing in Louisville, Kentucky, to accompany
him for the purpose of explaining his action to the judge of
the Floyd Circuit Court, and this Sachs accordingly did. But
the judge of that court was not satisfied, and entered a rule on
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Watts to show cause “why he should not be punished for
contempt.”

On the same day the Trust Company filed its separate peti-
tion, praying for leave to turn over the property, and for its
discharge in the premises on the approval of its accounts. But
the judge cited it also to show cause.

The pleading further set forth the communication of the Trust
Company to Connor, receiver, and the delivery of the property
to him; and that on February 20 defendant appeared before
the judge of the Floyd Circuit Court in obedience to his re-
quest. On that day an order was entered removing the Trust
Company as receiver, and appointing Charles D. Kelso as re-
ceiver in its stead, and authorizing him to demand of Connor
the property of Zier & Company. Before that order was en-
tered the Trust Company had, in fact, under the advice of
Watts, turned over the property to Connor, and the response
and plea asserted that defendant did not advise, aid, connive
at, or abet the entry of said order, and had nothing whatsoever
to do with it.

The response and plea further set forth the report of Kelso,
and the entry of an order directing the issue of a summary writ
to the sheriff of Floyd County, and stated: *This defendant
and respondent did not procure the entry of said order or con-
nive at its entry or advise its entry, and did not know of its
entry until after it had been entered. e had.no connection
whatever with it.”

Defendant and respondent reiterated that all of his acts and
doings and advice after his appearance at Indianapolis were
with the single purpose of having the Trust Company turn over
all the property and effects to the receiver of the District Court,
and that he did nothing and said nothing and advised nothing
which would in any way delay the execution of that purpose;
that he did nothing and said nothing with reference to the re-
moval of the Trust Company or the removal of Kelso, and 1n
no way did he advise anything looking to the retaking of said
property from the hands of said Connor, receiver, and with all
these matters he had nothing to do. Transcripts of the records
were attached as exhibits.
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By his separate response and plea, D. A. Sachs denied the
commission of any act, or the advising or consenting to the com-
mission of any act, in disobedience of any order of the court in
the bankruptcy case, or that he had aided, abetted or advised
the taking from the receiver the property of Zier & Company,
or in any way disobeyed or disregarded, or aided or abetted the
disregarding of, the orders or decrees of the District Court,or
been guilty of any contempt in the case. He said that he first
heard of the proceedings on February 18 from Mr. Watts, and
appeared before the state judge and attempted to explain the
matter simply as his friend. He at no time advised disobe-
dience or disregard of the orders of the District Court or the
taking of the property from Connor, but on the contrary ad-
vised against that course; and “that all he did in this matter
was without fee or any consideration whatever except through
friendship to said Watts.” e then believed and is still of the
opinion that the receiver of the Floyd Circuit Court had the
rightful possession of the property, and that the District Court
did not have the right or authority to interfere therewith in
the summary way pursued herein. The response then set forth
the various proceedings in both courts, and respondent asserted
that on Monday, February 23, 1903, he learned for the first time
of the making of the order in the District Court dated Feb-
ruary 17.  He denied that he had anything to do with the pro-
ceedings other than the action he took with a view of extricating
Mr. Watts from the complications, and “ with a view of avoid-
Ing any action that might be justly construed as a violation of
the orders of either court.” He denied knowledge of a petition
or order for the property to be seized, and had nothing what-
ever to do in any way with the procuring or execution of such
an order or with the forcible taking of the property or any part
thereof from the receiver.

The responses and pleas having been traversed, evidence,
documentary and oral, was adduced at considerable length,
3:nd on March 14, 1903, the District Court found Watts and
Sachs each guilty of contempt as charged in the information
fm.d rules, and sentenced each of them to confinement in the
Jail of Marion County for sixty days and to pay costs.
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In the meantime the property had been restored to Connor,
receiver, the $9600 had been paid over to him, and Zier & Com-
pany had been adjudicated bankrupt.

Petitions by Watts and Sachs for writs of habeas corpus and
of certiorari, setting forth the foregoing matters and things,
were thereupon presented to this court, leave given to file
them, and the writs thereupon issued, and it was directed that
each of the petitioners be admitted to bail on his personal re-
cognizance in the sum of $500, to be entered into before the
judge of the United States court for the District of Indiana.

Mr. Dawid Fairleigh, with whom Mr. Bernard Flexner was
on the brief, for the petitioner Watts.

I. When a person is imprisoned by a United States court for
refusing to comply with an order of that court, and such order
is beyond the jurisdiction or power of the court to make, the
order itself is void, and the order punishing for contempt is like-
wise void, and this court will, on writ of Aabeas corpus, dis-
charge the person so imprisoned. Zz parte Lange, 18 Wall.
163; Ex parte Rowland, 104 U. S. 604; Kr parte Fisk, 113
U. 8. 1135 In re Ayres, 123 U. S. 443; In re Lane, 135 U. 8.
4485 In re Tyler, 149 U. S. 164 ; In re Bonner, 151 U. 8. 242;
In re MeKenzie, 180 U. S. 536.

II. An order of a United States District Court sitting in bank-
ruptey, commanding its receiver to peremptorily take from the
possession of a receiver of a state court property in his hands as
such at the time the bankruptcy proceedings were begun, is
void. Peck v. Jenness, T How. 6115 Taylor v. Carryl, 20 How.
583 ; Marshall v. Knox, 16 Wall. 551; Doe v. Childress, 21
Wall. 643; Covell v. Heyman, 111 U. 8. 182 ; Shields v. Cole-
man, 157 U. 8. 168; Johnson, Assignee, v. Bishop, Sheriff,
Woolworth, 324; Metcalf v. Barker, 187 U. 8. 165; Pickens
v. Roy, 187 U. 8. 177; Louisville Trust Co.v. Comingor, 18
U. S. 18; Bardes v. Haowarden Bank, 178 U. S. 524.

III. A receiver appointed by a court has no authority to
surrender the possession of the property in his hands without
authority from the court which appointed him, and the person
who so acquires the possession of the property from him is in
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wrongful possession, and the court may issue an appropriate
writ to restore the possession of the property to a custodian of
the court. Davis v. Gray, 16 Wall. 217 ; Shields v. Colernan,
157 U. 8. 168; White v. Schloerb, 178 U. S. 542; Metcalf v.
Barker, 187 U. S. 165.

Mr. W. H. . Miller, with whom Mr. W. M. Smith was on
the brief, for the petitioner Sachs.

1. The Floyd Circuit Court was in the lawful, actual posses-
sion of the property in controversy when the bankruptey pro-
ceeding commenced. First National Bank v. U. S. Encaustic,
ete., 105 Indiana, 227; Pressley v. Lamb, 105 Indiana, 171.
The fact of actual possession is undisputed.

This proceeding in the state court is not subject to collateral
attack.  Phelps v. Mutual Reserve, etc., 112 Fed. Rep. 453;
Weiss v. Guerineaw, 109 Indiana, 438; Hollinger v. Reeme,
138 Indiana, 363.

The suit in the state court was not under an “insolvency
law.”  Mayer v. Hellman, 91 U. S. 496 ; Carling v. Seymour,
113 Fed. Rep. 483.

Itis idle to say that the filing of the bill and procurement of
the appointment of a receiver was a fraud on the state court
because preferences had been given; since, in the absence of
bankruptey proceedings, the preferences were lawful. Sand-
Jord Fork, ete., v. Howe, 157 U. S. 312, 317; MecCormick v.
Smith, 127 Indiana, 230, 235. Tt was uncertain whether bank-
ruptey proceedings would ever be commenced.

2. The rules of comity between the state court and the
United States District Court sitting in bankruptey apply in all
their breadth and force. Peck v. Jenness, T How. 612 (Bank-
rupt Act, 1841); Eyster v. Gaff, 91 U. 8. 521 (Bankrupt Act,
1867); Metealf v. Barker,187 U. S. 165 (Bankrupt Act, 1898);
Carling v. Seymour, 113 Fed. Rep. 483.

If the possession of the state court is actual, the fact, (if it be
afact,) that the jurisdiction of the bankruptey court is exclusive
does not warrant the latter court in taking the possession from
the state court by summary proceedings. Moran v. Sturges,

15+ U. 8. 256; The Oliver Jordan, 2 Curtis, 414 ; Taylor v.
VOL. cXc—2
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Carryl, 20 How. 583 ; The K. L. Cain, 45 Fed. Rep. 367; 7he
James Roy, 59 Fed. Rep. 184 5 Carling v. Seymour Lumber Co.,
(C. C. A. 5th Cir.) 113 Fed. Rep. 483, 490, 491, reversing same
case, In re Macon, ctc., in 112 Fed. Rep. 323, where the Dis-
trict Court seems to have held opinions similar to those of the
District Court in the case at bar.  See also, Temple v. Glasgow,
(C. C. A. 4th Cir.) 80 Fed. Rep. 443-446.

3. And the fact that the suit in the state court was not based
on a valid lien is immaterial. The power of the bankruptcy
court is as plenary when there are liens as when there are not.
Rev. Stat. § 4972 (act 1867) ; sections 2 and 69, act 1898 ; Joln-
son v. Bishop,1 Wool. 324 ; Bradley v. Frost, 3 Dillon, 457 In
re Price, 92 Fed. Rep. 987 ; In re Lingert, 110 Fed. Rep. 927;
In re Lesser, 100 Fed. Rep. 433; In re Wells, 114 Fed. Rep.
222; In re Ward, 104 Fed. Rep. 985; Smith v. Belford, 106
Fed. Rep. 658; Louisville Trust Co. v. Comingor, 184 U. 5.
18.

For discussion of rule of comity, Covell v. Heyman, 111 U.
S. 176.

4. The act of 1898 (as well as that of 1867) provides for in-
tervention by representative of bankruptecy court in a suit in a
state court. Section 11, sub. 4 and .

5. This was actually done in case at bar by a general appear-
ance.

6. This being done, the bankruptey court was bound to await
the decision of the state court in the ordinary way. Feck V.
Jenness, 7T How. 612, 625; Johnson v. Bishop, 1 Wool. 324;
Doe v. Childress, 21 Wall. 643 ; Scott v. Kelly, 22 Wall. 57;
Mays v. Fritton, 20 Wall. 414 ; Dawvis v. Friedlander, 104 U.
S. 570 ; Wanchester v. Heiskell, 119 U. S. 450 ; Adams v. Orit
tenden, 133 U. 8. 296 ; Ludeling v. Chaffe, 143 U. 8. 301.

The bankruptcy court never got lawful possession of the
property. @. Because such possession as it got from the state
court’s receiver was the result of a threat to take it with “a
club.” 5. Because the state court receiver could not deliver
lawful possession without the consent of his court. This is
elementary. Shields v. Coleman, 157 U. S. 168; White V-
Schloerb, 178 U. 8. 5425 Metcalf v. Barker, 187 U. 8. 165 ; The

|
i
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E. L. Cain, 45 Fed. Rep. 367-370; The James Loy, 59 Fed.
Rep. 1845 Moran v. Sturges, 154 U. S. 256.

7. The amendment to the bankrupt act of February 5, 1903,
making a receivership an act of bankruptcy, is not retroactive
s0 as to apply to this case. All bankrupt acts have been pro-
spective as to acts of bankruptey. Act 1841, 5 Stat. 442; Act
1867, 14 Stat. 536 ; Act 1898, sec. T1; Chew Hong v. United
States, 112 U. S. 536, 559 ; Endlich on Statutes, 276 ; MecEwan
v. Den, 24 How. 245. If the amendment is not retroactive, this
receivership was not an act of bankruptey. ZIn re Wilmington
Hosvery Co., 120 Fed. Rep. 180 ; also 179.

Mr. George H. Hester (by special leave), with whom Mr.
William Wilhartz was on the brief, for the receiver in bank-
ruptey of M. Zier & Co.

All state laws for the administration of insolvents’ estates
and all actions and proceedings thereunder are suspended by
the enactment of the general bankruptcy law. In re Smith,
92 Fed. Rep. 135 ; Twa v. Carriere, 117 U. 8. 201-209; In re
Bruss-Ritter Co., 90 Fed. Rep. 651 ; Lea v. George M. West
Co., 91 Fed. Rep. 237; In re IRouse, Hazard & Co., 91 Fed.
Rep. 96 Lothrop v. Highland Foundry Co., 128 Massachu-
setts, 1205 Parmenter Mfg. Co. v. Hamilton, 172 Massachu-
setts, 1785 Harbaugh v. Costello, 184 Illinois, 110; In re Gut-
willig, 90 Fed. Rep. 475.

The jurisdiction of the Federal courts over the administra-
tion of insolvent estates is exclusive and supreme. In re Mer-
chants Insurance Co., 6 N. B. R. 435 In re Smith, 92 Fed. Rep.
1355 Harbaugh v. Costello, 184 Tllinois, 110; Watson v. Bank,
11 N. B. R. 161. :

The Bankruptcy Act of 1898 authorizes the District Court
“ to make such orders, issue such process and enter such judg-
ments in addition to those specifically provided for as may be
necessary for the enforcement of this act.”

The jurisdiction of the bankruptey court being supreme, it
may properly, by summary process, obtain possession of prop-
erty in the hands of an assignee or other officer of a state court.
Inre John A. Liheridge Furniture Co., 92 Fed, Rep. 329;
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White v. Schloerb, 178 U. S. 542; Bryan v. Bernheimer, 181
U. S. 188 ; Mueller v. Nugent, 184 U. 8. 1; In re Tune, 115
Fed. Rep. 906 ; In r¢ Green Pond R. Co., 13 N. B. R. 118;
Fed. Cas. No. 5786 ; In re Safe Deposit and Sav. Inst.,TN.
B. R. 392; Fed. Cas. No. 12,211 ; In r¢ Washington Marine
Ins. Co., 2 Ben. 292 ; Fed. Cas. No. 17,246 ; In re Merchants
Ins. Co., 3 Biss. 162; Fed. Cas. No. 9441 ; Inre National Life
Ins. Co., 6 Biss. 25 ; Fed. Cas. No. 10,046 ; In re Whipple, 6
Biss. 516; Fed. Cas. No. 17,512 ; In re Smith, 92 Fed. Rep.
135; Clarke v. Larremore, 188 U. S. 486.

Summary proceedings are also authorized to take property
from the hands of a receiver of a state court. In re Merchants
Ins. Co., 6 N. B. R. 435 In re Lengert Wagon Co., 110 Fed.
Rep. 927; In re Storck Lumber Co., 114 Fed. Rep. 360 ; In r¢
Bruss-Ritter Co., 90 Fed. Rep. 651; Platt v. Archer,9 Blackf.
559 ; Fed. Cas. No. 11,215.

The proceeding in the state court for the appointment of a
receiver of M. Zier & Co. was, in substance, a voluntary as-
signment, or bankruptcy proceeding. Every asset of the in-
solvent was placed by it in the hands of the receiver selected
by it. The purpose was the distribution of these assets among
all its creditors. [In re John A. Etheridge Furniture Co., 92
Fed. Rep. 329 ; In re Storck Lumber Co., 114 Fed. Rep. 360.

The cases at bar do not involve either the question of prop-
erty held by adverse claim, or that of a lien attaching more
than four months previous to the bankruptey proceedings.
The following cases relied on by the petitioners are not, there-
fore, in point: Peck v. Jenness, T How. 625 ; Louisville Trust
Co. v. Comingor, 184 U. 8. 18; Metealf v. Barker, 187 U. 8.
165.

The state court having no jurisdiction whatever after the fil-
ing of the petition in bankruptey, it had no power to hear a'nd
determine the question of whether or not it would re]inql{lsh
the property. It became its duty to do so at once, upon being
informed of the proceedings in the United States court, and
every step taken thereafter with reference to the property and
its custody was coram non judice.

If a receiver is appointed by a Federal court and actually
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takes possession of the property, possession will not be yielded
to a receiver subsequently appointed by a state court, although
the suit in the state court was commenced before that in the
Federal court. Zast Tenn., Virginia & G. B. Co. v. A. & 7.
L. Co., 49 Fed. Rep. 608; Central Trust Co. of N. Y. v.
Chattanooga . Co., 69 Fed. Rep. 950.

Where a state court has no jurisdiction over property and
loses the actual possession thereof to the Federal court, there
remains no possession by the state court, either actual or con-
stractive.  7he Willamette Valley, 62 Fed. Rep. 293 ; 66 Fed.
Rep. 565 ; Moran v. Sturges, 154 U. 8. 256, 293.

Where there is neither actual nor constructive possession
there can be no obstacle to proceeding summarily, and an ac-
tion thus taken cannot be invalidated by relation. Moran v.
Sturges, 154 U. S. 256, 284.

The bankruptcy court having been given voluntary and
peaceable possession, the question of comity between the courts
is not involved, except as it applies to the action of the state
court in retaking the property. It is a question of the suprem-
acy of the Constitution and laws of the United States. Jn re
Tune, 115 Fed. Rep. 906 ; Kust Tenn., ete., 2. Co. v. A. & 7.
2. Co., 49 Fed. Rep. 608.

Where property is in the custody of the bankruptcy court,
no other court, and no person acting under any process from
any other court, can, without the permission of the bank-
ruptey court, interfere with it; and to so interfere is a con-
tempt of the bankruptey court. /i re Vogle, 7 Blackford, 18 ;

Moran v. Sturges, 154 U. 8. 256 5 Freeman v. Howe, 24 How.
450, 459.

Mr. Solicitor General Hoyt for the United States.

L The argument of counsel for petitioners relates exclu-
sively to the manner in which the District Court exercised its
Jurisdiction over the property in dispute.

The power of a bankruptey court to enforce its jurisdiction
by contempt proceedings is unquestioned. Whether the facts
presented warranted petitioners’ convictionand the punishment
Imposed, were matters within the judgment of the District
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Court to determine, as they are within the power and discretion
of this court to review. Acts similar to those committed by pe-
titioners have been held to constitute contempt in the follow-
ing cases: /n re Vogel, 2 N. B. R. 427; Fed. Cas. 16,983; In
re Ulrich, 8 N. B. R. 155 Fed. Cas. 14,328; In re Litchfield,
13 Fed. Rep. 186 ; Kz parte Dawvis, 112 Fed. Rep. 139; Royal
Trust Co. v. Washburn, etc., Ry. Co., 113 Fed. Rep. 531. See
particularly Anderson v. Comptois, 48 C. C. A. 1, and note,
p- 7; also reported in 109 Fed. Rep. 971.

I1. Upon the filing of the petition in bankruptcy the juris-
diction of the District Court immediately attached, and was
exclusive. In re Merchants Ins. Co., 6 N. B. R. 43; In re
Lady Bryan Mining Co., 6 N. B. R. 252; Watson v. Citizens
Savings Bank, 11 N. B. R. 161; In re Gutwillig, 90 Fed. Rep.
4155 In re Bruss-Ritter Co., 90 Fed. Rep. 651 ; Inre Rouse &
Co., 91 Fed. Rep. 96 ; Lea v. George M. West Co., 91 Fed. Rep.
2375 In re Smith, 92 Fed. Rep. 185 ; In re Etheridge Furni-
ture Co., 92 Fed. Rep. 329 ; In re Richard, 94 Fed. Rep. 633;
In re Lengert Wagon Co., 110 Fed. Rep. 927; In re Storck
Lumber Co., 114 Fed. Rep. 360; Parmenter Mfy. Co. v. Ham-
elton, 172 Massachusetts, 178; Harbaugh v. Costello, 184 1ili-
nois, 110.

Only a pretense of argument is made against the jurisdiction
of the District Court over the property of the bankrupts.
Within four months prior to the filing of the petition they had
committed acts of bankruptcy by making preferences de-
nounced by the statute. Besides, the amendment of Febru-
ary 5, 1903, to the Bankruptcy Act makes the appointment of
a receiver by a state court because of insolvency an act of
bankruptey. That amendment is on its face retroactive, aI{d
applies to a case where a receiver “ has been " appointed within
four months of the filing of the petition in bankruptcy. In
the original act, a retroactive effect was expressly provided
against, and proceedings commenced under state insolvency
laws before its passage were explicitly not to be affected, but
the amendatory act contains no such provision.

That the jurisdiction of the District Court is not seriously
attacked, is shown by the fact that opposing counsel frankly
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state that the question here is not as to the right of possession,
but of proper procedure.

II1. The question as to the authority of a bankruptcy court
summarily to take property over which it has acquired juris-
diction from the possession of a state court or its officers, does
not arise on this record. The District Court did not summarily
seize the property but the same was voluntarily surrendered
to its receiver. The fact that the receiver of the state court
was not authorized to make the transfer, does not affect the
legality of the possession received by the District Court, but
was a matter wholly between the state court and its receiver.
An order of the state court directing the surrender of the prop-
erty could give the District Court no additional right to the
possession. That right was already perfect.

IV. Assuming, however, for the sake of argument, that the
property was summarily taken from the state court, it is ap-
parent that, under the decisions of this court, summary action
in such a case was anthorized. The attitude of the state court
toward the Federal court is indicated by the order enjoining
the bankrupt’s creditors from proceeding in any other court.

The attempt to defeat the jurisdiction of the District Court
is evident.

The necessity for prompt and forcible action by the Federal
courts, in order to enforce the provisions of the National Bank-
ruptey Law, when one exists, even as against the state courts,
is recognized by section 720 of the Revised Statutes, which pro-
vides :

“The writ of injunction shall not be granted by any court of
the United States to stay proceedings in any court of a State,
except in cases where such injunction may be authorized by
any law relating to proceedings in bankruptcy.”

Among the powers conferred upon the courts of bankruptey
by section 2 of the act of 1898, are—* to (15) make such orders,
issue such process, and enter such judgments, in addition to
those specifically provided for, as may be necessary for the en-
forcement of the provisions of this act.” 30 Stat. 546.

The twelfth general order in bankruptey provides: “3. Ap-
plications . . . for an injunction to stay proceedings of a
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court or officer of the United States, or of a State, shall be
heard and decided by the judge.”

And section 2, clause 3, of the act of July 1, 1898, authorizes
courts of bankruptey to “appoint receivers or the marshals,
upon application of parties in interest, in case the courts shall
find it absolutely necessary, for the preservation of estates, to
take charge of the property of bankrupts after the filing of the
petition and until it is dismissed or the trustee is qualified.”

A forced conception of what constitutes  proper procedure”
should not, therefore, be allowed to defeat the Federal juris-
diction.

V. It is not asserted that the rule of comity does not apply
to bankruptey cases. On the contrary, the importance of a due
observance of that rule is fully recognized. Dut it is contended
that the rule of comity has its limitations; that it is not so
one-sided as to operate only on the Federal court, and that it
ceases to apply when the state court becomes remiss in its
duty.

Counsel urge that the proper course is to appeal to the highest
court of the State, and thence, if necessary,to this court. In
the meantime the property of the bankrupt might be dissipated
or destroyed. It would be curious, indeed,if the administra-
tion of the National Bankruptey Law could be thus defeated
by a state court. What would then become of the supremacy
of the Constitution and laws of the United States? How does
this view agree with the “incontrovertible principle that the
Government of the United States may, by means of physical
force, exercised through its official agents, execute on every
foot of American soil the powers and functions that belong to
it?”  Hx parte Siehold, 100 U. S. 395.

The doctrine of Peck v. Jenness, T How. 611, and Johnson
v. Bishop, Woolworth, 824, is not so much a rule of comity as
a rule of law, and applies only to cases in which the state cour§
had full and complete jurisdiction, or where the jurisdiction of
the state court is concurrent, such as suits to enforce valid pre-
existing liens, or suits by assignees in bankruptcy to recover
property of a bankrupt in the hands of an adverse claimant.

VI. But the authority of receivers or marshals in bankruptcy
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is not to be measured by that of assignees under the act of
1867 or trustees under the present act.

The observation in Bardes v. Hawarden Bank, 178 U. 8.
531, that courts of bankruptey could hardly be considered as
empowered by the provisions of the Bankruptey Act to au-
thorize receivers or marshals forcibly to seize property in the
hands of adverse claimants, was stated to have been an inad-
vertence and therefore withdrawn in the subsequent case of
Bryan v. Bernheimer, 181 U. S. 189, 197.

It seems plain that in Bryan v. Bernheimer, the court per-
ceived that, since receivers or marshals were only to be ap-
pointed “in case it is necessary for the preservation of the
property of the bankrupt,” the right to authorize them to pro-
ceed summarily might in some cases be absolutely essential to
the accomplishment of that purpose.

In White v. Sechloerb, 178 U. 8. 542, it was held that the
District Court sitting in bankruptcy had authority, by sum-
mary proceedings, to compel the return of property taken from
it on a writ of replevin from a state court, sued out after the
jurisdiction of the District Court had attached. It is true that
in Metealf v. Barker, 187 U. 8. 165, the court said that ¢ this
cautious utterance . . . sustains, as far as it goes, the con-
verse of the proposition when presented by a different state of
facts.” TIn White v. Sehloerb the District Court, at the time of
the seizure of the property by the state court, not only had the
possession of the property, but the right of possession as well.
In the present case, at the time of the alleged seizure of the
property by the District Court, the state court had absolutely
no right of possession. In this respect it may indeed be said
that this case is the converse of White v. Schloerb.

] T.he destinction between cases where the state court has ju-
risdiction and where it has none, was pointed out in Clarke v.
Larremore, 188 U. 8. 486, decided February 23, 1903. In that
case the right of the bankruptcy court to enjoin the officers of
a state court and summarily take possession of property in their
hfmflS, when necessary to the enforcement of the exclusive ju-
risdiction in bankruptey, is distinctly recognized.

The possession of the state court was in virtue of the title
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of this bankrupt. A mere refusal to surrender does not con-
stitute an adverse holding. Mueller v. Nugent, 184 U. S. 1.

VIL. The possession of the District Court being coupled with
exclusive right, could not afterwards be disturbed, even by the
court from which it was taken, unless it be that two wrongs
make a right. In no case has it been held that a court which
has been summarily dispossessed by another court having the
exclusive right of possession, may retake what it has no further
right to hold. It is futile to say that the “ constructive pos-
session” remains in the state court. Constructive possession
is necessarily dependent on the right of possession, and at the
time of the recaption, the right of possession, as well as the ac-
tual possession, was in the District Court.

Mz. Crer Justice FuLLEr, after making the foregoing state-
ment, delivered the opinion of the court.

In this matter writs of certiorari as well as of habeas corpus
were issued, and the record returned to us includes the evidence
below, which was duly preserved by bill of exceptions. The
District Court held that a flagrant contempt of the court in
bankruptey was committed on the twentieth of February by
the taking of the property of Zier & Company out of the posses-
sion of its receiver, in whose hands, in the view of the court, it
had been voluntarily placed ; and that defendants Watts and
Sachs were so connected with that transaction as to subject
them to like condemnation.

The New Albany Trust Company was appointed receiver of
the property of Zier & Company under section 1245 of the
Revised Statutes of Indiana, Thornton’s Rev. Stat. of 1897,
providing that this might be done, “when a corporation h.as
been dissolved, or is insolvent, or is in imminent danger of in-
solvency, or has forfeited its corporate rights;” and it was
directed to complete unfinished contracts but to make no new
ones. The winding up of the business was contemplated and
entered upon. Whether the transfers of $3100 and $9600 could
have been overhauled in that suit we need not inquire, as they
were undoubtedly acts of bankruptey, and as such justified the
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application to the bankruptcy court. And the operation of
the bankruptey laws of the United States cannot be defeated
by insolvent commercial corporations applying to be wound up
under state statutes. The bankruptey law is paramount, and
the jurisdiction of the Federal courts in bankruptcy, when prop-
erly invoked, in the administration of the affairs of insolvent
persons and corporations, is essentially exclusive. Necessarily
when like proceedings in the state courts are determined by
the commencement of proceedings in bankruptcy, care has to
be taken to avoid collision in respect of property in possession
of the state courts. Such cases are not cases of adverse posses-
sion, or of possession in enforcement of preéxisting liens, or in
aid of the bankruptcy proceedings. The general rule as
between couarts of concurrent jurisdiction is that property al-
ready in possession of the receiver of one court cannot right-
fully be taken from him without the court’s consent, by the
receiver of another court appointed in a subsequent suit, but
that rule can have only a qualified application where winding
up proceedings are superseded by those in bankruptcy as to
which the jurisdiction is not concurrent. Still it obtains as a
rule of comity, and accordingly the receiver of the District
Court brought his appointment to the knowledge of the Floyd
Circuit Court and requested the delivery of the assets.

We think there can be no reasonable doubt that the judge
of the Floyd Circuit Court and Messrs. Watts and Sachs enter-
tained the conviction in good faith that the custody of the
state court could not be lawfully interfered with by the bank-
ruptgy court by summary proceedings. Their view was that
the _]}Jrisdiction of the state court having attached, that court
was, in all circumstances, entitled to exercise it until voluntarily
surrendered.  But if the state court had taken into considera-
tion that Zier & Company had committed acts of bankruptey
In the matter of preferential transfers; that the amendatory
bankruptey act of February 5, 1903, provided that acts of
bankruptey would exist if a person “ being insolvent, applied
for a receiver or trustee for his property or because of insol-
vency a receiver or trustee has been put in charge of his prop-
erty under the laws of a State, of a Territory, or of the United
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States;” and that the intent of the bankruptcy law is to place
the administration of affairs of insolvents exclusively under the
jurisdiction of the bankruptcy courts, it appears to us that
instead of continuing the application of the Federal receiver
for three weeks, the court should have directed the surrender
of the property to him at once, or at least after the report of
its own receiver on returning from Indianapolis.

The state court, however, did not approve of the assurance
given by its receiver at Indianapolis, and refused to allow the
surrender of possession, so that the delivery to Connor by the
Trust Company presently made was unauthorized by the court,
whose receiver and officer the Trust Company was.

We are not now dealing with the right of the District Court to
take possession 7n 4nvitwm, but with the voluntary delivery
of property by the officer of a court, without the court’s con-
sent, and, therefore, unlawful. We say, “ voluntary,” for we
decline to entertain the suggestion that the District Court in-
timidated the Trust Company and Watts, or that members of
the bar can be intimidated in the discharge of their duty.

It is true that the state court had authorized the Trust Com-
pany and Mr. Watts to appear at Indianapolis and explain the
situation, but in doing so it was attempted to limit the opera-
tion of the order to a special appearance in the bankruptcy
court, while by the order continuing the Federal receiver’s ap-
plication it was attempted to make him a party to the proceed-
ings in the state court and bound by them. Obviously the state
court did not wish its receiver to be bound by going before the
District Court, and did wish the receiver of the District Court
to be bound by his appearance in the state court.

On the other hand the District Court made an order on Feb-
ruary 17, which recited the presence of the Trust Company
and of Watts, the voluntary offer of the Trust Company, with
the approval of Watts, in open court, to surrender possession,
and then directed Connor to present a certified copy of the
order of February 11 to the Trust Company, and thereupon L0
take possession. Mr. Watts had no notice or knowledge of this
order until February 23, and Sachs first saw it on that day,
though he was informed of its existence February 22.




In re WATTS axo SACHS.
190 U. S. Opinion of the Court.

The situation February 19 was this: The Trust Company
and Watts were under rules to show cause for disregard of the
orders of the state court. One had done, and the other had ad-
vised the doing, that which the state court had not consented
to, and it was after it had signified its disapproval that the
District Court receiver obtained possession without such con-
sent. The state court thereupon concluded that it was entitled
to restore the status quo, and accordingly it entered the orders
of February 20, under which Connor was dispossessed.

This was a reassertion of the jurisdiction which the state court
insisted it was entitled to exercise, that it had neot voluntarily
parted with, or been lawfully deprived of.

The petitioners were sentenced to imprisonment for contempt
because of their alleged participation in this action of the state
court.

It is the action of the state court that was complained of, and
the essence of the alleged contempt was that, assuming that
action was taken pursuant to the advice of these attorneys,
they were liable to condemnation for giving such advice. In
the ordinary case of advice to clients, if an attorney acts in
good faith and in the honest belief that his advice is well
fpunded and in the just interests of his client, he cannot be held
liable for errorin judgment. The preservation of the independ-
ence of the bar is too vital to the due administration of justice
to allow of the application of any other general rule.

‘But here we do not have the ordinary case of advice to
clients, but the case of judicial action alleged to have been in-
duced by the advice complained of. The theory of the con-
demnation is that of conspiracy between the state court and
tht? attorneys to obstruct the administration of justice and to
bring the authority of the United States court into contempt.

We are of opinion that such charges ought never to be in-
dulged in, and that the ultimate consequences of attacks of such
a character by the courts of one government on the courts of
another are too serious to allow them to be made.

The state court was a court of original general jurisdiction.
On the face of its record its jurisdiction had been properly
nvoked and been properly exercised and was not open to col-
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lateral attack. Assuming that the proceedings in bankruptey
superseded further proceedings in the state court, and that
nothing remained for the latter but to direct the surrender of
the assets and the winding up of the accounts, the District
Court was of opinion that it might by summary proceedings
take the assets out of the possession of the state court. Dut
Connor’s possession was not acquired in that way. The con-
tention is that the property was given up voluntarily by the
state court receiver and not in obedience to any order entered
on summary proceedings to which that receiver was a party.
And the difficulty is that the receiver had no power to make
the surrender when it was made. It was the representative of
the state court. The property in its hands was property in
custodia legis, and it had only such authority as was given to
it by the court, and could not exceed the limits prescribed by
the court. Without doubt the receiver agreed to give up the
property in its hands to the receiver of the court in bankruptcy
on the supposition that the state court would assent to its
doing so. But the state court took a different view, and there-
fore the possession of Connor was from its standpoint a wrong-
ful possession.

In order to the adequate enforcement of the provisions of
the bankruptcy law, it is necessary that the powers of courts
in bankruptey should be, as they are, most comprehensive.

Section 720 of the Revised Statutes provides: “The writ of
injunction shall not be granted by any court of the United
States to stay proceedings in any court of a State, except in
cases where such injunction may be authorized by any law re-
lating to proceedings in bankruptey.”

By section two of the bankruptey act of 1898 the bankruptcy
courts are empowered to “(3) appoint receivers or the marshals,
upon application of parties in interest, in case the courts shall
find it absolutely necessary, for the preservation of estates, 0
take charge of the property of bankrupts after the filing of the
petition and until it is dismissed or the trustee is qualified;”

“(13) enforce obedience by bankrupts, officers, and
other persons to all lawful orders, by fine or imprisonment or
fine and imprisonment;” . . . “(15) make such orders,
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issue such process, and enter such judgments in addition to
those specifically provided for as may be necessary for the en-
forcement of the provisions of this act.”

The twelfth general order in bankruptcy provides: “3. Ap-
plications . . . for an injunction to stay proceedings of a
court or officer of the United States or of a State shall be
heard and decided by the judge.”

But no writ of injunction as such was granted in this case.
The order of February 11, for the appointment of a receiver,
provided that the Trust Company should deliver up the prop-
erty to the Federal receiver and should refrain from interfer-
ing with his possession and control of the same. That order
was entered on the application of the Inland Steel Company,
which had appeared in the state court at the creditors’ meeting
of January 24, and had interposed no objection to the order
then entered for the completion of pending contracts and the
running of the plant for that purpose. It was one of the con-
tentions in support of the jurisdiction of the state court that
the Inland Steel Company was thereby estopped from resort-
ing to the bankruptey court and obtaining the appointment of
a receiver there. In Simonson v. Sinsheimer, 95 Fed. Rep.
948, it was held by the Circuit Court of Appeals for the Sixth
Circuit, in a careful opinion by Taft, J., that a creditor might,
be estopped from filing a petition in involuntary bankruptey,
In the circumstances therein detailed, and Zn re Curtis, 91 Fed.
Rep. 737, and 94 Fed. Rep. 630, in which a different conclu-
slon was reached, was distinguished. We express no opinion
on the matter, but it should be noted, in passing, as one of the
elements of controversy entering into the views of counsel in
the state court.

The.completion of contracts by the state receiver and the
procuring of materials therefor had been authorized at the
creditors’ meeting, in which the petitioning creditor partici-
bated, and the work had been entered upon, and it is possible
that a state of facts might have existed which would involve
the application of the doctrine of estoppel to some extent.

We do not understand it to be contended that the passage

of the bankruptey act in itself suspended the statute of Indiana
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in relation to the appointment of receivers, but only that when
the proceedings for such appointment took the form, as they
did here, of winding up the affairs of the insolvent corporation,
the proceedings in bankruptey displaced those in the state court
and terminated the jurisdiction of the latter. But the accept-
ance of that view does not necessarily involve the concession
that these attorneys were guilty of contempt of the District
Court because of the action of the state court.

They could not be found guilty because they believed and
declared their belief that the state court had jurisdiction and
that the District Court had not. Granting that they were mis-
taken, it does not follow that their mistaken conviction con-
stituted contempt. In point of fact the state court agreed with
them, and would certainly not have entered orders of whose
validity it entertained any reasonable doubt.

The distinction between the exclusive jurisdiction of the
court in bankruptey, proceeding, as it were 4n rem, to deter-
mine the status of a debtor and his assets, and the jurisdiction
over property subjected to particular liens, and the like, exer-
cised by courts of concurrent jurisdiction, was probably thought
by them not to apply in the circumstances existing here, and
advice based on that opinion could not in itself constitute con-
tempt.

What evidence is there that these attorneys, or either of
them, gave any advice or took any action in bad faith, not in
the honest discharge of their duty as counsel, but with the de-
liberate intent to have the Federal court set at defiance and its
orders treated with contempt ¢

When Mr. Watts returned from Indianapolis he had been
disabused of his conviction that the District Court would modify
its order of February 11, when fully informed of the actual
situation of the suit in the state court, and the participat}'oﬂ
in the proceedings therein of the creditor on whose application
that order had been granted, and he appears to have earnestly
sought to bring about the delivery over of the property, the
discharge of the Trust Company, and the withdrawal from the
record of the petition and order of February 14.

But he realized, when about to appear before the state coutt,
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that his promise to endeavor to bring about the surrender of
the property had been made under the pressure of expediency,
and not by reason of change of judgment, and that he had
placed himself in the embarrassing position of acting without
leave and in disregard of the limitations of the order he had
himself framed and procured to be entered. This led him to
request Mr. Sachs to accompany him as his friend to New Al-
bany, and assist in representing his situation in as favorable a
light as possible to the state court. It is not disputed that Mr.
Sachs visited New Albany solely in obedience to the dictates
of friendship, and that he had no connection whatsoever with
the litigation.

The result was, however, and it might well have been antic-
ipated, that it appeared to the state court that its jurisdiction
had been treated cavalierly by the attorney who had repre-
sented the original complainant, who had insisted that the
court retained jurisdiction, and who could not deny that he
was of the same opinion still. It was then, and on the twen-
tieth, that Mr. Sachs, without the assent or connivance of Mr.
Watts, unless suspicion be allowed to supply the want of proof,
signed and verified a certain statement by the United States
Tube Company, which represented that the Trust Company
had “wrongfully, unlawfully and without leave of this court ”
turned over the possession to Connor, and prayed for its re-
moval, and the appointment of a successor. This statement is
recited in the order of that date entered by the judge of the
state court, disallowing the application of the Trust Company
to resign because of its action “ without leave or permission,”
and stating that “ the judge of this court, upon his own motion
and because of the open contempt of said receiver for the or-
df_il‘S, jndgment and process of this court, does now order and
direct that said receiver be and it is hereby removed from its
trust.” The Trust Company was ordered to account immedi-
ately fc.m all the assets, and Kelso was appointed as receiver in
stccession by the judge “upon his own motion,” and directed
to demand possession of the property, and in case of refusal to
report to the judge for further action in the premises. This

was followed by the qualification of the new receiver, the de-
VOL. 0Xc—3
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mand on Connor, the report of his refusal, the issue of the writ
to the sheriff, and its execution.

Mr. Sachs testified that on the 19th the judge of the Circuit
Court insisted on retaining the property and in declining to
approve of the promise Mr. Watts had made ; that when it was
known that the property had been delivered the judge still
declined to discharge Mr. Watts ; that on the forenoon of the
20th the judge announced that he had made up his mind to
remove the Trust Company and appoint another receiver ; that
he, Sachs, expressed the opinion that if the judge did that the
better procedure would be for the new receiver to interplead
in the District Court, setting up all the facts from the begin-
ning and obtaining a determination in that court; that the
judge asked Kelso to bring the facts in respect of the delivery
of the plant to the official knowledge of the court, when he
would remove the Trust Company and appoint Kelso. That
in the afternoon Kelso desired him to sign the statement bring-
ing the facts to the court’s notice, which he, Kelso, objected
to doing, because he was to be appointed receiver, and Sachs
signed it supposing the course to be followed would be an ap-
plication to the District Court in the nature of an interpleader;
that he did not know what became of the paper and did not
know, until after the commencement of the pending proceed-
ings, what order had been entered upon it; that he did not
know that any proceedings were contemplated or in course of
preparation or prepared with the view of retaking the prop-
erty ; and did not advise or assist in any such, or believe any
such would be undertaken.

In seeking to extricate Mr. Watts from his anomalous po-
sition, Sachs found himself involved, by the attitude of the
state court, in similar embarrassment, for the state court ad-
hered to its views as to jurisdiction, and insisted that it had
never voluntarily yielded the position it occupied, which af-
forded the basis for testing the question. It does not seem to
have occurred to Sachs that the mere effort to get an issue
which could be transmitted to the District Court for deter-
mination subject to petition for review or such other appellate
remedy as the bankruptcy act provided, could be regarded as
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contempt of that court, and want of intention to commit con-
tempt is entitled to great weight in such circumstances.

There is some conflict of evidence as to Sachs’ participation
by way of suggestion in the preparation of papers on the
twentieth, or knowledge of the preparation of the final order
and writ, but, without attempting to review the evidence and
pass upon its weight, we find nothing in this conflict to justify
the conclusion of an intention to contemn.

State courts are entitled to the assistance of the gentlemen
of the bar in the maintenance of their dignity and jurisdiction,
and the fearless discharge of their duty by the latter should not
be shaken by liability to punishment for mere errors of judg-
ment in rendering such assistance.

The presumption on the verified response and plea of Sachs,
which was sustained by his testimony, was that he had not
been in any way a party to the dispossession of Connor, and
had not advised it or expected it ; that he not only had not
intended any contempt, but had committed none. And as the
record of the state court showed that the orders were entered
by the judge of that court “upon his own motion,” that pre-
sumption could not be overthrown without collaterally im-
peaching the record, and that we think was inadmissible.

It has been already assumed that the bankruptcy proceed-
ings operated to suspend the further administration of the in-
solvent’s estate in the state court, but it remained for the state
court to transfer the assets, settle the accounts of its receiver
and close its connection withthe matter. Errors, if any, com-
mitted in so doing could be rectified in due course and in the
designated way.

We cannot but express our regret at the unfortunate colli-
sion between the two courts and the belief that the consider-
ate observance of the rule of comity is adequate to avert such
occurrences.

We are of opinion that there was no legal evidence to sus-
tain these convictions for contempt, and the order in each case
must be

Petitioner discharged.
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Mz. Jusrice HHarLAN, concurring.

I concur in that part of the opinion of the court which shows
that there was no evidence whatever upon which to base a
Judgment for contempt against Watts and Sachs, or either of
them. That view of the evidence is sufficient to dispose of the
case without reference to any other question arising on the
record. My concurrence in the judgment discharging the peti-
tioners is solely on the ground just stated.

O’NEAL ». UNITED STATES.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR THE
NORTHERN DISTRICT OF FLORIDA.

No. 534, Submitted May 4, 1903.—Decided June 1, 1903.

This was a proceeding in contempt and the contention was that on the facts
no case of contempt was made out. Held :

(1) That the contention was addressed to the merits of the case, and not
to the jurisdiction of the court, and therefore that the case did no
come within the class of cases specified in section 5 of the judiciafy
act of March 3, 1891, in which the jurisdiction of the court isin
issue. 3

(2) And that as the judgment was in effect a judgment in a criminal
case, this court had no jurisdiction to revise it on error.

THE case is stated in the opinion of the court.

Mr. W. A. Blount for plaintiff in error.

Mr. B. C. Tunison for defendant in error.

Mg. Cuier Justics FurLer delivered the opinion of the court.

This was a proceeding in the District Court of the United
States for the Southern District of Florida, commenced by the
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filing of an affidavit of Greenhut, a trustee in bankruptcy, charg-
ing W. C. O’Neal with contempt of court in committingan as-
sault upon him.

A rule to show cause was entered and served on O’Neal, to
which he filed a demurrer, assigning as grounds that the affi-
davit did not show that respondent had committed any offence
of which the court had jurisdiction, or had done any act pun-
ishable by the court as a contempt thereof ; or had committed
any act of contempt against the court.

The demurrer was overruled and O'Neal answered. Hearing
was had on the rule and answer, and evidence introduced on
both sides, and the court found respondent guilty of the acts
and things set forth in the affidavit, and that they constituted
a contempt of court, and thereupon sentenced ’Neal to im-
prisonment in the county jail at Pensacola, Florida, for the term
of sixty days.

The District Court certified the question of its jurisdiction
for decision, and a writ of error directly from this court was
allowed on the assumption that the case came within the first of
the six classes of cases enumerated in section 5 of the judiciary
act of March 3, 1891. That class embraces cases “in which
the jurisdiction of the court is in issue,” that is, where the power
of the Circuit and District Courts of the United States to hear
and determine is denied. Smith v. MeKay, 161 U. 8. 355;
Vance v. Vandercook Company, (No. 2,) 170 U. S. 468, 472;
fb{;zican Central Railway Company v. Eckman, 187 U. 8. 429,

But the question here is asserted in the certificate to be
Wwhether the District Court had * jurisdiction to try and punish
the said defendant for contempt thereof, upon the facts and for
the causes stated in said rule and affidavit.”

Jurisdiction over the person and jurisdiction over the subject
mattm.r of contempts were not challenged. The charge was the
commission of an assault on an officer of the court for the pur-
Pose of preventing the discharge of his duties as such officer,
and the contention was that on the facts no case of contempt
Wwas made out,.

In other words, the contention was addressed to the merits
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of the case and not to the jurisdiction of the court. An erro-
neous conclusion in that regard can only be reviewed on appeal
or error, or in such appropriate way asmay be provided. ZLouss-
ville Trust Company v. Comingor, 184 U. S. 18, 26; Er parte
Gordon, 104 U. S. 515.

And while proceedings in contempt may be said to be sus
generis, the present judgment is in effect a judgment in a crim-
inal case, over which this court has no jurisdiction on error.
Section 5, act of March 3, 1891, 26 Stat. 826, c. 517, as amended
by the act of January 20, 1897, 29 Stat. 492, c. 68; Chetwood’s
Case, 165 U. S. 443, 462 ; Tinsley v. Anderson, 171 U. 8. 101,
1055 Cary Manufacturing Company v. Acme Flexible Clasp
Company, 187 U. 8. 427, 428.

Writ of error dismissed.

TUBMAN ». BALTIMORE AND OHIO RAILROAD
COMPANY.

ERROR TO THE COURT OF APPEALS OF THE DISTRICT OF COLUMBIA.
No. 574. Submitted May 18, 1903.—Decided June 1, 1903.

1. The general rule is that a final judgment cannot be set aside by the court
which rendered it, on application made after the close of the tel:m at
which it was entered; and as this case comes within that rule the judg-
ment is affirmed.

. The Court of Appeals dismissed the appeal, but inasmuch as if it had en-
tertained it, that court would have been compelled to affirm th.e order
appealed from, this court is not obliged, in the circumstances dnsclosled
by the record, to modify or reverse even if that court might have main-
tained jurisdiction of the appeal.

TuE case is stated in the opinion of the court.

Mr. William A. Meloy for plaintiff in error.

Mr. George E. Hamilton and Mr. Frederic D. MceKenney
for defendant in error.
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Tue Cuier Justice: The declaration in this action was filed
March 26, 1895, and several demurrers were interposed thereto
the following June. August 6,1901, the case was dismissed for
want of prosecution. Afterthe term at which that judgment was
entered had expired, and on May 19, 1902, plaintiff made a
motion to set it aside, and the motion was denied. From the
order denying the motion, plaintiff took an appeal to the Court
of Appeals of the District of Columbia, which was dismissed,
and this writ of error then allowed. The case comes before us
on a motion to dismiss or affirm. The appeal to the Court of
Appeals was dismissed on the ground that the order overruling
the motion to vacate the judgment of dismissal was not the
subject of appeal, and we think there was color for the motion
here to dismiss the writ of error. But in the view we take,
we must decline to sustain that motion, and will dispose of the
case on the motion to affirm.

In its opinion the Court-of Appeals said, among other things,
that the “motion to vacate was not made until after the lapse
of more than two terms of the court in which the original judg-
ment was entered. It is not shown that there was any fraud
or surprise in procuring the judgment of dismissal of the action
by the court.” The Court of Appeals and the Supreme Court
of the District obviously agreed in this finding, and a careful
examination of the record affords no basis for questioning the
conclusion, if it were permissible for us to do so. The general
rule is that a final judgment cannot be set aside on application
made after the close of the term at which it was entered, by
the court which rendered it, because the case has passed beyond
the control of the court. Bronson v. Schulten, 104 U. S. 410,
4155 Phillips v. Negley, 117 U. S. 665.

: In the latter case jurisdiction was taken on error to review a
final order setting aside a judgment on motion made at a sub-
sequent term. And in Hume v. Bowie, 148 U. 8. 245, Phillips
V- Negley was considered, and the distinction between a judg-
ment ordering a new trial when the court has jurisdiction to
make such an order and a judgment where such jurisdiction

does not exist was poi
XISt was pointed out. See Macfarland v. Brown
187 U. 8. 239, 243, . ’
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In the present case the motion to set aside was denied, not
granted, and as it was made after the lapse of the term, and
came within no exception, the general rule was applicable. If
then the Court of Appeals had entertained jurisdiction, the re-
sult would have been an affirmance ; and even if the court erred
in declining jurisdiction, the difference between dismissing the
appeal and affirming the order does not, in the circumstances,
require reversal or modification.

Judgment affirmed.

WRIGHT ». HENKEL.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE
SOUTHERN DISTRICT OF NEW YORK.

No. 661. Argued April 28, 29, 1903.—Decided June 1, 1903.

1. The general principle of international law in cases of extradition is that
the act on account of which extradition is demanded must be a crime in
both countries.

2. As to the offence charged in the case, this applicable treaty embodies
that principle in terms by requiring it to be * made criminal by the laws
of both countries.”

3. If the offence charged is criminal by the laws of the demanding country
and by the laws of the State of the United States in which the alleged
fugitive is found, it comes within the treaty and is extraditable.

4. Bail cannot ordinarily be granted in extradition cases, but it is not he.ld
that the Circuit Courts may not in any case, and whatever the special cir-
cumstances, extend that relief.

Warraker WrieatT applied to the Circuit Court of the U.nited
States for the Southern District of New York for writs of
habeas corpus and certiorari on March 20, 1903, by a petition
which alleged : :

(1.) That he was a citizen of the United States restrained of
his liberty by the Marshal of the United States for the Southern
District of New York, by virtue of a warrant dated March 16,
1903, issued by Thomas Alexander, “ United States Commis-
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sioner for the Southern District of New York, and commis-
sioner duly authorized by the District Court of the United
States for the Southern District of New York, and also com-
missioner appointed under the laws of the United States con-
cerning the extradition of fugitives from the justice of a foreign
government under a treaty or convention between this and any
foreign government,” which warrant was couched in these
terms :

“ Whereas, complaint has been made on oath under the treaty
between the United States and Her Majesty, the late Queen of
Great Britain and Ireland, concluded and signed at Wash-
ington, on the 9th day of August, 1842, and of the supplemen-
tary treaty between the same high contracting parties, signed
July 12, 1889, before me, Thomas Alexander, one of the commis-
sioners appointed by the District Court of the United States for
the Southern District of New York, and also commissioner espe-
cially appointed to execute the acts of Congress, entitled ¢ An
act for giving effect to certain treaty stipulations between this
and foreign governments for the apprehension and delivery of
certain offenders,’ approved August 12, 1848, and of the sev-
eral acts amendatory thereof, that one Whitaker Wright did
beretof01*e, during the month of October, in the year 1899, and
In the month of December, 1900, in the city of London, in that
part of the United Kingdom of Great Britain and Ireland called
England, and within the jurisdiction of his said Britannic Maj-
esty, commit the crime of fraud as a director of a company, to
wit, flid heretofore in the month of October, in the year 1899,
and in ‘.Che month of December, 1900, at the city of London
afor(?saul, then being a director of a certain body corporate,
to wit, the London and Globe Finance Corporation, unlawfully
make, circulate and publish certain reports and statements of
aCCO_ImtS of the said corporation, which were false; the said
Whitaker Wright then well knowing the said reports and state-
Eents to be false, with intent thereby to deceive and defraud
Sade{JVa}I;eholders or me.mbers of the said corporation ; that the
e ;t%k:er Wright is a fugitive from justice of the Kingdom
E t’}f] eeaU ritain and Ireland, and is now within the territory

nited States ; that the crime of which the said Whit-
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aker Wright has so as aforesaid been guilty is an offence within
the treaty between the United States and Great Britain.”

(2.) That the warrant was issued on a complaint by His Brit-
annic Majesty’s consul general at the port of New York, as
follows:

“ First. That one Whitaker Wright did heretofore and in the
month of December, 1900, in the city of London, in that part
of the United Kingdom of Great Britain and Ireland called
England, and within the jurisdiction of his said Britannic
Majesty, commit the crime of fraud as a director of a company,
to wit, did heretofore and in the month of October, in the year
1899, and in the month of December, 1900, at the city of Lon-
don, aforesaid, then being a director of a certain body corporate,
to wit, the London and Globe Finance Corporation, unlawfully
make, circulate and publish certain reports and statements of
accounts of the said corporation, which were false; the said
Whitaker Wright, then well knowing the said reports and state-
ments to be false, with intent thereby to deceive and defraud
the shareholders or members of the said corporation.

“Second. That the said Whitaker Wright is a fugitive from
the justice of the Kingdom of Great Britain and Ireland, and
is now within the territory of the United States.

“ Third. That the crime of which the said Whitaker Wright
has so as aforesaid been guilty is an offence within the treaty
between the United States and Great Britain.

“Fourth. That deponent’s information and belief are based
upon messages received by cable from his Majesty’s Secretary
of State for Foreign Affairs, one of said messages stating that
a warrant had been issued in England for the apprehension of
the said Whitaker Wright for the offence herein charged and
directing deponent to apply for a provisional warrant, under
the treaty for extradition, between the United States and Great
Britain. ;

“That deponent has since the apprehension of the said Whit-
aker Wright yesterday, cabled to His Majesty’s said foreigh
secretary for fuller details as to said crime, and an.answer IS
directly expected, but that the said Whitaker Wright may be
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detained, pending the arrival of such information, deponent
asks for a provisional warrant herein.”

(3.) “That the aforesaid complaint states no facts which
create jurisdiction for the issuance of the aforesaid warrant and
for the detention of your petitioner ; that it does not state any
facts which show that your petitioner has been guilty of any of-
fence within the provisions of any extradition treaty between the
United States of America and the United Kingdom of Great
Britain and Ireland.”

(4.) That he had duly objected to the continuance of any
proceedings under the complaint and warrant on the ground
that the commissioner had no jurisdiction, but his objections
had been overruled, and the commissioner had adjourned the
proceedings until March 30, 1903.

(5.) That on March 18,1903, he presented to the commis-
sioner an application to be admitted to bail pending the pro-
ceeding, and in support of the application filed with the com-
missioner the affidavit of his attending physician, which was
to the effect that petitioner was suffering from bronchitis and
a severe chill, which might develop into pneumonia, and that
the confinement tended greatly to injure his health and to re-
sult in serious impairment; but that the commissioner denied
the application on the ground that no power existed for ad-
mitting petitioner to bail ; (6) that the cause of imprisonment
was the charge and the refusal to admit to bail.

(7) That the imprisonment and detention were illegal, and
the warrant void, the complaint stating no jurisdictional facts
to warrant imprisonment and detention. That the denial of
the right to give bail constitutes a violation of the Eighth
A_mendment of the Constitution,and section 1015 of the Re-
vised Statutes, and of the common law of the United States,
imd constitutes a deprivation of liberty without due process of
aw.

‘The writs prayed for were granted and after hearing dis-
missed and the application to be admitted to bail denied,
March 30, the opinion being filed March 25, and copy of final

order served March 28. The case was then brought to this
court by appeal.
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At the argument it was made to appear that on March 31
His Majesty’s consul general at New York made a new com-
plaint, which reiterated the original charge, with some amplifi-
cation, and added that Wright “did also, at the times and
places aforesaid, then being a director and manager of said
company or corporation aforesaid, with intent to defraud, alter
and falsify books, papers and writings belonging to the said
company or corporation and made and concurred in the mak-
ing of false entries, and omitted and concurred in omitting
material particulars in books of account and other documents
belonging to the said company or corporation ; and did also,
at the times and places aforesaid, then being a director of the
said company or corporation as aforesaid, alter and falsify
books, papers and writings, and made and was privy to the
making of false and fraudulent entries in the books of account
and other documents belonging to the said company or cor-
poration, with intent to defraud and deceive shareholders and
creditors of said company or corporation, and other persons.”

It was further stated: “That deponent’s information and
belief are based upon a certified copy of a warrant, issued by
one of His Majesty’s justices of the peace, for the city of Lon-
don, for the apprehension of the said Whitaker Wright, for the
offence herein first enumerated, and a certified copy of the m
formation and complaint of the Senior Official Receiver 1n
Companies Liquidation (acting under the order of the High
Court of Justice) and the depositions of Arthur Russell and
John Flower, in support thereof, upon the application forfz
summons against the said Whitaker Wright, and the depos:
tions of George Jarman and Harry Gerald Abrahams on which
information and complaint and depositions, the said wgrrant
was granted for the apprehension of the said Whitaker
Wright,” ete. Copies of these papers accompanied the com-
plaint, and reference was made to cable messages from the
Secretary of State for Foreign Affairs.

On this complaint a warrant was issued and the accused ar-
raigned before the commissioner, and it was thereupon stated
that the demanding government would abandon all further
proceedings under the complaint of March 16, and consented
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to the discharge of the prisoner from the arrest thereon. The
commissioner held that as the proceedings under the previous
warrant had been carried into the Circuit Court, he was with-
out power to discharge the prisoner under that warrant. Sub-
sequently the order of the Circuit Court dismissing the writs
of habeas corpus and certiorari and remanding the prisoner was
brought to the commissioner’s attention, but counsel for the
prisoner stated that papers were being prepared for the pur-
pose of removing the case to the Supreme Court. The commis-
sioner ruled that pending such proceedings he must decline to
dismiss the complaint and discharge the prisoner.

Article X of the treaty of 1842, 8 Stat. 572, 576, reads as
follows :

“It is agreed that the United States and Her Britannic
Majesty shall, upon mutual requisitions by them, or their min-
isters, officers, or authorities, respectively made, deliver up to
justice all persons who, being charged with the crime of murder,
or assult with intent to commit murder, or piracy, or arson, or
robbery, or forgery, or the utterance of forged paper, committed
within the jurisdiction of either, shall seek an asylum, or shall be
found, within the territories of the other: Provided That this
§hall only be done upon such evidence of criminality as, accord-
ing to the laws of the place where the fugitive or person so
charged shall be found, would justify his apprehension and
commitment for trial, if the crime or offence had there been
committed ; and the respective judges and other magistrates
of tbe two governments shall have power, jurisdiction, and au-
thority, upon complaint made under oath, to issue a warrant
for the apprehension of the fugitive or person so charged, that
he may be brought before such judges or other magistrates,
respectively, to the end that the evidence of criminality may
be heard and considered ; and if, on such hearing, the evidence
be deemed sufficient to sustain the charge, it shall be the duaty
of the examining judge or magistrate to certify the same to the
Proper executive authority, that a warrant may issue for the
surrender of such fugitive. The expense of such apprehension
and delivery shall be borne and defrayed by the party who
Makes the requisition, and receives the fugitive.”
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Article I of the treaty of 1889, 26 Stat. 1508, is:

“The provisions of the said tenth article are hereby made
applicable to the following additional crimes :

“1. Manslaughter, when voluntary.

“2. Counterfeiting or altering money ; uttering or bringing
into circulation counterfeit or altered money.

“3. Embezzlement ; larceny ; receiving any money, valuable
security, or other property, knowing the same to have been
embezzled, stolen, or fraudulently obtained.

“4. Fraud by a bailee, banker, agent, factor, trustee, or di-
rector or member or officer of any company, made criminal by
the laws of both countries.

5. Perjury, or subornation of perjury.

“6. Rape; abduction ; child-stealing ; kidnapping.

“7. Burglary ; house-breaking or shop-breakin§.

“8. Piracy by the law of nations.

“9. Revolt, or conspiracy to revolt by two or more persons
on board a ship on the high seas, against the authority of the
master ; wrongfully sinking or destroying a vessel at sea, or al-
tempting to do so; assaults on board a ship on the high seas,
with intent to do grievous bodily harm.

“10. Crimes and offences against the laws of both countries
for the suppression of slavery and slave trading.

“ Extradition is also to take place for participation in any Qf
the crimes mentioned in this convention or in the aforesaid
tenth article, provided such participation be punishable by the
laws of both countries.”

Sections 83 and 84 of chapter 96, 24 and 25 Victoria, are as
follows :

83. “ Whosoever, being a director, manager, public officer, or
member of any body corporate or public company, shall, with
intent to defraud, destroy, alter, mutilate, or falsify any book,
paper, writing, or valuable security belonging to the body cor
porate or public company, or make or concur in the mal.(lﬂg of
any false entry, or omit or concur in omitting any material par-
ticular, in any book of account or other document, shall be
guilty of a misdemeanor, and being convicted thereof shall be
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liable, at the discretion of the court, to any of the punishments
which the court may award as hereinbefore last mentioned.”

84. “Whosoever, being a director, manager, or public officer
of any body corporate or public company, shall make, circulate,
or publish, or concur in making, circulating, or publishing, any
written statement or account which he shall know to be false
in any material particular, with intent to deceive or defraud
any member, shareholder, or creditor of such body corporate
or public company, or with intent to induce any person to be-
come a shareholder or partner therein, or to entrust or advance
any property to such body corporate or public company, or to
enter into any security for the benefit thereof, shall be guilty
of a misdemeanor, and being convicted thereof shall be liable,
at the discretion of the court, to any of the punishments which
the court may award as hereinbefore last mentioned.”

Section 75 provided for a liability, on conviction of the mis-
demeanor therein mentioned, “at the discretion of the court,
to be kept in penal servitude for any term not exceeding seven
years and not less than three years, or to be imprisoned for any
term not exceeding two years, with or without hard labor, and
with or without solitary confinement.”

Section 166 of the Companies’ Act of 1862, 25 and 26 Vict.
¢. 89, provides :

“If any director, officer, or contributory of any company
wound up under this act destroys, mutilates, alters, or falsifies
any books, papers, writings, or securities, or makes or is privy
to the making of any false or fraudulent entry in any register,
bOlOk (.)f account, or other document belonging to the company
with intent to defraud or deceive any person, every person so
oﬂendmg shall be deemed to be guilty of a misdemeanor, and
upon being convicted shall be liable to imprisonment for any
term not exceeding two years, with or without hard labor.”

Section 514 and subdivision 3 of section 611 of the New
Y?}"li Penal Code read as follows:

h SE'C. 514. 0t/1e?7- cases of forgery in third degree. A person
Who either, (1) being an officer or in the employment of a cor-
Poration, association, partnership or individuals falsifies, or
unlawfully and corruptly alters, erases, obliterates or destroys
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any accounts, books of accounts, records, or other writing, be-
longing to or appertaining to the business of the corporation,
association or partnership or individuals; . . . is guilty of
forgery in the third degree.”

“Src. 611. Misconduct of officers and employés of corpora-
tions. A director, officer, agent or employé of any corporation
or joint stock association who: . . . (3) knowingly con-
curs in making or publishing any written report, exhibit or
statement of its affairs or pecuniary condition, containing any
material statement which is false; . . . is guilty of a mis-
demeanor.”

Section 525 provides: “ Forgery in the third degree is pun-
ishable by imprisonment for not more than five years.”

By section 15 it is provided :

“ A person convicted of a crime declared to be a misde-
meanor, for which no other punishment is specially prescribed
by this code, or by any other statutory provision in force at
the time of the conviction and sentence, is punishable by im-
prisonment in a penitentiary, or county jail, for not more than
one year, or by a fine of not more than five hundred dollars,
or by both.”

By the extradition act of Great Britain of 1870, 33 and 34
Vict. c. 52, it is provided that: “ A fugitive criminal shall not
be surrendered until the expiration of fifteen days from thf%
date of his being committed to prison to await his _surrender."
The accused is, on committal, to be informed of this, anﬁ
“that he has a right to apply for a writ of Aabeas corpus.
If he is not surrendered and conveyed out of the United King
dom “ within two months after such committal, or, if a writ
of habeas corpus is issued, after the decision of the court upon
the return to the writ, it shall be lawful for any judge of o
of Iler Majesty’s Superior Courts at Westminster,” on notice,
to order him to be discharged, unless sufficient cause 1 shown
to the contrary.

The first schedule contained a list of crimes, which in‘cludesl
“Fraud by a bailee, banker, agent, factor, trustee, or d}rector,
or member, or public officer of any company made criminal by
any act for the time being in force.”
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By section 5273 of the Revised Statutes, Title LXVI, Ex-
tradition, it is provided that whenever any person committed
under the title or any treaty “ to remain until delivered up in
pursuance of a requisition,” is not so delivered up and con-
veyed out of the United States within two calendar months
after such commitment, he may be discharged by any judge of
the United States or of any State, on notice, unless sufficient
cause is shown to the contrary.

Section 5270 is as follows:

“ Whenever there is a- treaty or convention for extradition
between the government of the United States and any foreign
government, any justice of the Supreme Court, circuit judge, dis-
trict judge, commissioner, authorized so to do by any of the
courts of the United States, or judge of a court of record of gen-
eral jurisdiction of any State, may, upon complaint made under
oath, charging any person found within the limits of any State,
district, or Territory, with having committed within the jurisdic-
tion of any such foreign government any of the crimes provided
for by such treaty or convention, issue his warrant for the appre-
hension of the person so charged, that he may be brought before
suchijustice, judge, or commissioner, to the end that the evidence
of criminality may be heard and considered. If, on such hearing,
he dge.ms the evidence sufficient to sustain the charge under the
provisions of the proper treaty or convention, he shall certify
t}?e same, together with a copy of all the testimony taken before
him, to the Secretary of State, that a warrant may issue up-
on the requisition of the proper authorities of such foreign
sovernment, for the surrender of such person, according to the
stipulations of the treaty or convention ; and he shall issue his
Warrant for the commitment of the person so charged to the
Proper jail, there to remain until such surrender shall be made.”

o nﬂt[? Samuel Untermyer and Mr. Lowis Marshall for appel-
is £ The Gl‘i.mg charged against the appellant is not one which
T _mad? criminal by the laws of both countries,” to wit, the
-nited States and the United Kingdom of Great Britain and

Treland, ang does not, therefore, come within the terms of the
VOL. cX0—4
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extradition treaties between these governments. 1 Moore on
Extradition, 21; Unsted States v. Llauscher, 119 U. 8. 407;
Zerlinden v. Aimnes, 184 U. S. 270 5 Art. X, Webster—Ashburton
Treaty of 1842; Art. X, Supplemental Treaty of 1889. The
language of the treaty cannot be enlarged by interpretation so
as to include crimes which do not come within the limitation
which the signatures of the treaty have expressly created.
The whole subject of foreign intercourse is committed to the
Federal government. Zwcker v. Alexandroff, 183 U. S. 436;
Doe v. Braden, 16 How. 657 ; People ex rel. Barlow v. Curtis,
50 N. Y. 821. As to definitions of the word country, see Web-
ster’s Dictionary ; Stairs v. Peaslee, 18 How. 521; United
States v. The Recorder, 1 Blatehf. 275 8. €., 27 Fed. Cas. 718;
Vattel, Bk. 1, c. 19, § 211.

As to meaning of phrase and English interpretation, see fe
Wendsor, 6 Best & Smith, 522; Re Arton, No. 2, 1896, L. I
Q. B.D. 509; ReJohn C. Eno, 10 Quebec L. R. 194 ; Re Lami-
rand, 10 Jur. 290 ; Re Tully, 20 Fed. Rep. 812, citing English
cases. The language of the treaty is not * made criminal by @
law of both countries” but “by the laws of both countries;”
the case is not determined by saying that a statute of a State
is a law of this country ; it must be ascertained what is zhe law.

The right to extradite and the rules of evidence to establish
the crime are not convertible propositions. e Farez, T Blatchf.
345; Re Wadge, 15 Fed. Rep. 864; Re Charleston, 3+ Fed.
Rep. 531, cited and distinguished. Sec. 5209, U. S. Rev. Stat,
applies only to national banks and cannot be considered as the
counterpart of the English statute relating to frauds by direct-
ors of corporations; N. Y. Penal Code, § 611, is materially
different from § 84 of the English Larceny Act. An examina-
tion of the statutes of every State and Territory shows that in
a majority thereof there is no provision whatever defining
criminal acts of directors of corporations and in most instances
where such offences are defined the offence is materially differ-
ent from that described in the English Larceny Act.

The contention of the British government is that if instead
of landing in New York, the petitioner had landed in a State
in which the act complained of is not made criminal he could
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not be extradited but he can be because he landed in New
York.

I1. The court below in the exercise of its inherent power had
the power and jurisdiction to admit the appellant to bail. Bail
was denied on the ground that there was no power to admit
to bail one arrested under the extradition act.

Neither the treaty nor the Revised Statutes contain prohibi-
tions against admitting to bail. If the petitioner had been ar-
rested here for a heinous crime (not capital), if he had been
arrested in England for this crime, if he were a fugitive from
the United States and had been arrested for an extraditable
offence, if he had been arrested in interstate rendition proceed-
ings, he could have been admitted to bail. It is the policy of
this government to admit to bail any person arrested in any kind
of proceeding except for contempt and for capital offences.
Eighth Amendment U. 8. Const. ; Art. I, § 5, Const. New York ;
§1015, U. S. Rev. Stat. As to power of United States com-
missioners to admit to bail, see United States v. Hom Iing,
18 Fed. Rep. 638, and see also United States v. Homilton, 3
Dallas, 17; Er parte Virginia, 100 U. S. 843; Hudson v..
Parker, 156 U. 8. 277; Benson v. MeMahon, 127 U. S. 457,
462; United States v. Volz, 14 Blatchf. ; 28 Fed. Cas. 384 ; Uni-
ted States v. Rundlett, % Curt. 41; 27 Fed. Cas. 915; United
Sta@s V. Dana, 68 Fed. Rep. 886, and cases cited. The right
1 give bail has been recognized under the Chinese Exclusion
,ACt in proceedings which are analogous to extradition proceed-
o Le Ah Kee, 21 Fed. Rep. 701; Re Chow Goo Poos, 25
f};[.i. R?p' 77.; In re Li Sing, 180 U. S. 486; United States v.

rs. Gue Lim, 176 U. S. 459; United States v. Wong Kim
{18?70, 169 U. 8. 649, 662 ; Chin Bak Kan v. United States,

% U.8.213. The law of New York recognizes the right to
%Ve bail.  Code Civil Procedure, §§ 550—592; Code Criminal
tocedure, § 831. See also State v. Hujfford, 23 Towa, 579, and

¢ases cited as to inherent powers of courts, infra.
sz‘;:; flght to give bail in England is recognized. Queen v.
;iuestu/% (1898)2 Q. B.D. 615; Kz parte Foster,(1872) Consol.
Fis of Quebec, sub. Extradition. The general proposition
v be stated that any court or magistrate having power to
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try a prisoner has jurisdiction to discharge him and a for
teort to admit him to bail. People v. Goodwin, 1 Wheeler’s
Criminal Cas. 434; People v. McLeod, 1 Hill, 877; 1 Burr’s
Trial (Robertson) 18-20 and 106 ; People v. Van Horne (mur-
der), 8 Barb. 158 ; State Treasurer v. Rolfe, 15 Vermont, 9;
State v. Fdney, 4 Dev. & B. 378. As to power of English
courts, Rex v. Rudd, Cowp. 331; Rex v. Marks, 3 East, 157;
Rex v. Baltimore, 4 Burrows, 2179 ; 3 Hawk. PL Cr. 225; 4
Black. Com. 299; 1 Hale’s Pl. Cr. 129; 4 Coke’s Inst. T1;
Comb’s Case, 10 Mod. 334 ; Habeas Corpus Act, 31 Charles II;
9 Hale’s Pl. Cr. 128; Rex v. Judd, 2 T. R. 255; Linford v.
Fitzroy, 13 Jur. 303; Er parte Tayloe, 5 Cow. 39. Other
American authorities on inherent power of the court to take
bail: United States v. Evans, 2 Fed. Rep. 152; Church on
Habeas Corpus, 2d ed. §390 ; 1 Bishop’s New Cr. Proc. §§ 251,
1406, 1407 ; Bz parte Robinson, 19 Wall. 505 ; United States V.
Hudson, 7 Cranch, 302 ; Anderson v. Dunn, 6 Wheat. 204, 227;
Eir parte Terry,128 U. 8. 302; Cartright’'s Case, 114 Massachu-
setts, 230 ; In re Neagle, 39 Fed. Rep. 856 ; Freeman V. Howe,
24 Tow. 450 ; Krippendorf v. Hyde, 124 U. 8. 131, 143. As
to general inherent powers : Bath County v. Amy, 13 Wall. 244;
Labette County Commu. v. United States, 112 U.S. 217; Matter
of Henderson, 157 N. Y. 423. In re Carrier, 57 Fed. Rep. 578,
distinguished ; Gorsline's Case, 21 How. Pr. 85, cited and dis-
tinguished as overruled in People v. Clews, 77 N. Y. 39, and
Taylor v. Taintor, 16 Wall. 371; Re Vonder, T e, 85 Fed.
Rep. 959, and see also Cosgrove v. Winne, 174 U. 8. 64. :

III. Assuming that the power to take bail exists there 1
every reason why the petitioner should be admitted to bail.

IV. The petitioner should be discharged or the court below
instructed to admit him to bail.

Mr. Charles Fow for His Britannic Majesty’s consul ger
eral at New York, appellee.
1. No examination having been commenced prior to the pro-
ceedings on habeas corpus now here for review, this court will
é®nfine its inquiry to the question of jurisdiction of the com
missioner. Terlinden v. Ames, 184 U, 8. 270, citing Ornelas
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v. Ruiz, 161 U. 8. 502; Bryant v. United States, 167 U. 8.
104 ; In re Shipp, 12 Blatch. 501.

II. The commissioner had jurisdiction to issue the warrant
upon the complaint made by the appellee. A complaint in an
extradition case need not be as precise, technical and formal
as an indictment. It is sufficient if it be clearly set forth and
it appears that a treaty offence is charged. Rice v. Ames, 180
U.S. 371; Re Roth, 15 Fed. Rep. 507; Re Farez, T Blatch.
48; e Sterneman, 77 Fed. Rep. 576 ; Re Heinrich, 5 Blatch.
414, 460; Re Adutt, 55 Fed. Rep. 376; Re Grin, 112 Fed.
Rep. 790. -

III. The complaint could be made on information and be-
lief. Cases cited and Z2e Kane, 6 Fed. Rep. 34.

IV. The offence charged in the complaint is made criminal
by thelaws of both countries. §§ 83, 84, ch. 96, 24 & 25 Vict. ;
Companies Act of 1862,25 & 26 Vict. ch. 89, § 166 ; § 5029
U.S. Rev. Stat. ; Art. X, Treaty of 1842. That laws of New
York are to govern, 4 Op. Atty. Genl. 330; Re Farez, T
Blatch. 357; Re Wadge, 15 Fed. Rep.865; Re Clarkson, 34
Fed. Rep. 533 ; and see as to evidence, Grin v. Shine, 187
U.8.181. The treaty should be construed liberally. 7ucker
V. Alexandroff, 183 U. S. 424; Grin v. Shine, 187 U. 8. 181.
Under the laws of New York, where the appellant was found,
tlje offence is a crime the same asin England. Penal Code, N.
3;.§ 611. See Re Arton, No. 2, 1896, 1 Q. B. D. 509. Re
Windsor, distinguished. The same construction was applied to
treaty between France and Great Britain. Re Bellecontre, 17
Cox C. C. 253 ; Ex parte Piot, 15 Cox C. C. 208.

V. The petitioner has no right of asylum in the United
States. Kerr v. Lllinois, 119 U. S. 436 ; Grin v. Shine, 187 U.
8. 181.

'VI. 'Ijhat the appellant isa citizen of the United States gives
him no Immunity to commit crimes in other countries, and does
not prevent his surrender under a treaty of extradition, which
makes no exception in favor of subjects of the surrendering
Cf’“ntfy - Neely v. Henkel, 180 U. S.123; Moore on Extradi-
tion, § 136 ; Executive Docs. U. S. No. 156, 1884.

VIL The appellant is not entitled to be discharged from
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custody by reason of the insufficiency of the complaint before
the court, a new complaint having been made remedying the de-
fectsin the first complaint. Nishémura Ekiw v. United Stotes,
142 U. 8. 651; lasigi v. Van De Carr,166 U. 8. 392. The ar-
rest on the second warrant was not illegal. [foe MeDonnell,
11 Blatch. 170.

VIII. The appellant is not entitled to be enlarged on balil,
under any rule of law of the United States. Queen v. Spils-
bury, 2 Q. B. D. 615, distinguished. The right to bail is nega-
tived by implication. The laws of the United States never con-
templated any provision whereby there should be a possibility
of a miscarriage of the provisions of the treaty, and have care-
fully refrained from permitting a nullification of the treaty in
a particular case by a release on bail and escape. Bail in in-
terstate cases is taken in virtue of statutes. Where no statute
exists it has been held bail could not be taken.

IX. It was not necessary that a warrant should have been
issued or an indictment had before the commencement of these
proceedings. Grin v. Shine and e Furez, cited supra.

Mr. Solicitor Genl. Hoyt, with whom Mr. Assistant Atlorney
Genl. Purdy was on the brief, on behalf of the United States.

The appeal herein should be dismissed for the reason that all
proceedings under the complaint of March 16, 1903, and the
warrant of arrest issued thereon have been abandoned by the
British Government.

If the laws of the State of New York, wherein the petitioner
was arrested, malke the act charged in the complaint eriminal,
which act is made criminal by the laws of Great Britain, the
petitioner could be properly held for extradition under the
extradition treaty between the United States and Great Britain,
notwithstanding the fact that such acts as are charged in .the
complaint are not made criminal by the statutes of the United
States. Moore on Extradition, secs. 337, 344 ; 4 Op. Atty. Gen.
330; In re Muller, 17 Fed. Cas. 975; In re Farez, 1 Blatebf.
345; Grin v. Shine, 187 U. S. 181; Cokn v. Jones, 100 Fed.
Rep. 639; In re Frank, 107 Fed. Rep. 272; sec. 611, par. 3,
Penal Code of New York ; sec. 84, c. 96, 24 & 25 Vict:

The petitioner was not entitled to be enlarged on bail under
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any law of the United States, for the reason that no provision
is made in the law relating to extradition of criminals for ad-
mission to bail.  Queen v. Spilsbury, 2 Q. B. D. 615; In re
Carrier, 57 Fed. Rep. 578; Art. VIII, U. S. Const.; sec. 5,
Art. I, New York Const. ; secs. 5270, 1014, 1015, Rev. Stat.

That the offence must be one made criminal by the laws

of both countries is a principle inherent in all extradition treat-
ies. This is obvious because of the reciprocal nature of such
engagements and the existence and similarity of crime in all
places, whatever the differences as to definition and incidents of
any particular crime. Phillimore, International Law, vol. I,
p.413. Treaties plainly imply the doctrine, but do not ordinarily
express it. Such is the force of the phrase “ mutual requisi-
tions.” Art. X, Webster-Ashburton Treaty. When different
systems are to be adjusted, the treaty often contains a definiton.
Treaties with France of 1843 and 1845, with Italy of 1868,
with Belgium of 1882. Such cautions are necessary; interna-
tional agreements are weighty matters; their precise meaning
must be clear. But as confidence between nations has grown,
the liberal view of extradition treaties as effectuating common
and proper purposes emphasizes the broad, essential correspon-
dences, and minor technical distinctions and mere designations
have less weight. ~ @rin v. Shine, 187 U. 8. 181; United States
V. Bryant, 167 U. S. 104.
' Tl'le_ following ideas should guide and govern all extradition
Inquiries : that the charge has been deliberately and authorita-
tively made by a responsible and friendly civilized power; a
strong presumption of verity and good faith attaches; the
matter is of the highest comity and reciprocal concern; the
accused person is the demanding government’s offender, and
under their charge it isto be presumed that he is seeking covert
r?fuge in the country of arrest and is a fugitive from justice.
The full ri.ghts of defence revive in the trial jurisdiction.

The United States and England denote with especial accu-
racy the scope of the various major offences. As statutory en-
actments in each country enlarge or qualify the contents of
common law crimes, the new meaning is recognized, if not
adopted, in the other country. Offences falling generally under
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the head of fraud and breach of trust have only in recent times
come within the reach of criminal law. They were formerly
visited only with civil liabilities, and it is often still diflicult
to establish their criminal character.

No phrase was needed in the treaty of 1889 to explain the
crimes of murder, burglary, ete., nor to express the necessity
of criminality in both countries. They are criminal in both
countries without that. The difference as to clause 4 of the
treaty of 1889 with England respecting fraud by bailee is that
as to that class of offences, not yet completely established as crim-
inal, the two powers decline to engage respecting species still
carrying a mere civil liability, and therefore the phrase “made
eriminal by the laws of both countries” was used. Provided
the ‘particular variety is créminal in both jurisdictions, exact
correspondence is not necessary. The essence and substance
are to be regarded, and highly technical considerations fall
away.

The opinion in the Windsor case was rendered by eminent
judges, but at that period the more liberal and cordial view of
extradition had not much affected either governments or courts.
The offence involved was not, apparently, a crime in England
at all, and the decision was rather that the New York law
was novel and exceptional in denominating false entry as for-
gery, than that the law was not a law of this country.

In the present case the commissioner’s jurisdiction on the
merits ought not to be withdrawn by the accused’s writ of
habeas corpus and appeal to this court at this stage. Other
parts of the code of New York may be pertinent and ought to
be examined and considered here or by the commissioner.
When the object of the New York statute, its language, and
the evil to be remedied are carefully considered, there can be
no reasonable doubt that it is an exact analogue of the English
law. Literal identity is not to be expected. DBoth statutes de-
nominate the offence a misdemeanor; that the punishment 18
greater in England can make no difference.

The “laws of both countries” include the laws of all t.he
component parts of each, and when the intention .is other'wlse
there is an express reservation. Treaty of 1887 with the Neth-
erlands.
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It must be borne in mind in considering the elements of the
authority to take bail that it is not a question of absolute righ?
in a defendant, but of power and discretion in the courts. The
Federal law as to bail is limited to crimes and offences against
the United States. Z[éice v. Ames, 180 U. 8. 371. Not only is
there no affirmative authority for taking bail in extradition, but
sec. 5270 directs commitment to jail, ¢ there to remain,” ete.,
when the evidence is deemed sufficient to sustain the charge.
That a magistrate may finally discharge does not necessarily
justify admission to bail in the interim. In the particular and
peculiar subject of extradition a magistrate must look forward
to possible surrender, and must guard his custody so that the
contract may be performed. For an analogy see Gorsline’s
Case, 21 How. Pr. 85.

Mr. Carsr Jusrice Furier, after making the foregoing state-
ment, delivered the opinion of the court.

The writ of Labeas corpus cannot perform the office of a
writ.of error, but the court issuing the writ may inquire into
the jurisdiction of the committing magistrate in extradition
proceedings, Ornelas v. Ruwiz, 161 U. 8. 502; Terlinden v. Ames,
184 U. 8. 270 ; and it was on the ground of want of jurisdiction
that the writ was applied for in this instance before the commis-
sioner had entered upon the examination ; as also on the ground
th‘}t petitioner should have been admitted to bail.

The contention is that the complaint and warrant did not
chgrge an extraditable offence within the meaning of the extra-
dition treaties between the United States and the United King-
dO.m,Of Great Britain and Ireland, because the offence was not
criminal at common law, or by acts of Congress, or by the pre-
POndera'nce of the statutes of the States.
inii‘?ﬁ?ﬁfs ;nust receive .‘:.l, fair in'terpretation, according to th.e
T of the contractmg’partles, an(.i S0 as to carry Qut their
B })url)ose.. The ordinary technicalities of eriminal pro-

'18s are applicable to proceedings in extradition only to a

limited extent,  @pin v. Shine, 187 U. S. 181 ; Twcker v. Alex-
androff, 183 U. 8. 424,
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The general principle of international law is that in all cases
of extradition the act done on account of which extradition is
demanded must be considered a crime by both parties, and as
to the offence charged in this case the treaty of 1889 embodies
that principle in terms. The offence must be “made criminal
by the laws of both countries.”

We think it cannot be reasonably open to question that the
offence under the British statute is also a crime under the third
paragraph of section 611 of the Penal Code of New York,
brought forward from section 603 of the Code of 1882. Fraud
by a bailee, banker, agent, factor, trustee or director, or mem-
ber or officer of any company, is made the basis of surrender
by the treaty. The British statute punishes the making, circu-
lating or publishing with intent to deceive or defraud, of false
statements or accounts of a body corporate or public company,
known to be false, by a director, manager or public officer
thereof. The New York statute provides that if an officer or
director of a corporation knowingly concurs in making or pub-
lishing any written report, exhibit or statement of its affairs or
pecuniary condition, containing any material statement which
is false, he is guilty of a misdemeanor. The two statutes are
substantially analogous. The making of such a false statement
knowingly, under the New York act, carries with it the 1r}fer-
ence of fraudulent intent, but even if this were not so, criminal-
ity under the British act would certainly be such under that ’of
New York. Absolute identity is not required. The essential
character of the transaction is the same, and made criminal by
both statutes.

It may be remarked that the statutes of several other States
agree with that of New York on this subject; and that sec-
tions 73 and 74 of the act of Congress to define and punish
crimes in the District of Alaska, 30 Stat. 1253, c. 429, and sec-
tion 5209 of the Revised Statutes, in respect of the ofﬁcers'of
National Banks, are largely to the same effect as the English
statute.

As the State of New York was the place where the accused
was found and in legal effect the asylum to which he had ﬂed%
is the language of the treaty, “made criminal by the laws 0
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both countries,” to be interpreted as limiting its scope to acts
of Congress, and eliminating the operation of the laws of the
States? That view would largely defeat the object of our ex-
tradition treaties by ignoring the fact that for nearly all crimes
and misdemeanors the laws of the States, and not the enact-
ments of Congress, must be looked to for the definition of the
offence. There are no common law crimes of the United States,
and, indeed, in most of the States the criminal law has been re-
cast in statutes, the common law being resorted to in aid of
definition. Benson v. Me Mahon, 127 U. S, 457.

In July, 1844, Attorney General Nelson advised the Secretary
of State, then Mr. Calhoun, that “cases as they occur mneces-
sarily depend upon the laws of the several States in which the
fugitive may be arrested or found ;” and in December of that
year, Mr. Calhoun wrote to the French mission: “ What evi-
dence is necessary to authorize an arrest and commitment de-
pends upon the laws of the State or place where the criminal
may be found.” Moore on Extradition, § 344; United States
v. Warr, 28 Fed. Cas. 411.

So Mr. Secretary Fish, in November, 1873, in replying to
certain specified questions of the minister of the Netherlands,
among other things, said: “That in every treaty of extradition
the .Vnited States insists that it can be required to surrender a
fugitive criminal only upon such evidence of criminality as,
according to the laws of the place where he shall be found,
\vguld justify his apprehension and commitment for trial if the
crime had there been committed ;” and “ that the criminal code
of the United States applies only to offences defined by the
ggngml government, or committed within its exclusive juris-
diction, or npon the high seas, or some navigable water, and
21;32 f(‘:wh Steltlte efstablishes and regulates 'it's own cri.minal pro-
g mé)(it: well with respect' to th‘e fieﬁmtlon of crimes, as to

of procedure against criminals, and the manner and

extent of punishment.” Moore on Extradition, § 337 .
Offlezcgli l:lllte}z“’s case, 5 Phila. 289, 292, the definition of the
, e State where the fugitive was found was applied

by the District Court for the Eastern District of Pennsylvania,
and Judge Cadwalader said :
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“ In the series of treaties which have been mentioned, certain
offences, including forgery, are named with reference to their
definitions in the system of general jurisprudence. But the
treaties require the specific application of the definitions to be
conformable, in particular cases, to the jurisprudence and leg-
islation of the respective places where the parties may be ar-
rested ; and likewise require the application of local rules of
decision as to the sufficiency of the evidence. The act in ques-
tion—though generically forgery wherever criminal—might be
specifically criminal in one place, but not in another. I thought
that the question depended upon the law of Pennsylvania under
the statute of 1860, and that the case, on the part of the Saxon
Government had, therefore, been made out.

“ There is no jurisprudence or common law of the govern-
ment of the United States. . . . No legislation of their
government, independently of the jurisprudence and legislation
of the several States, can have been expected by those who
made the treaties ever to give specific definitions of certain
crimes mentioned in them. No such legislation as to forgery
of private writings, which is the offence here charged, can have
been expected. As to this crime, and others, local definitions
and rules might be not less different in Ohio and in Pennsyl
vania than in Scotland and in England, or might be more differ-
ent. In framing the treaty of 1842 with Great Britain, these
local ‘differences must have been mutually considered by the
governments of the two contracting nations.”

And this language is strikingly applicable to the supplemental
treaty of 1889, framed as it was by Mr. Secretary Blaine, and
that accomplished lawyer and publicist, then Sir Julian Paunce-
fote, who was thoroughly familiar with the dual system of this
government. Where there was reason to doubt whether the
generic term embraced a particular variety, specific language
was used. As for instance, as to the slave trade, though crin-
inal, yet, apparently because there had been peculiar local as-
pects, the crime was required to be “ against the laws of both
countries ;” and so as to fraud and breach of trust, Whlch_ had
been brought within the grasp of criminal law in compe}ratlvely
recent times. But it is enough if the particular variety was
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criminal in both jurisdictions, and the laws of both countries
included the laws of their component parts.

In Grin v. Shine we applied the definition of embezzlement
given by the laws of California, but there the petitioner him-
self appealed to that definition, and the case, though in many
respects of value here, did not rule the precise point before us.

But we rule it now, and concur with Judge Lacombe, that
when by the law of Great Britain, and by the law of the State
in which the fugitive is found, the fraudulent acts charged to
have been committed are made criminal, the case cowmes fairly
within the treaty, which otherwise would manifestly be inade-
quate to accomplish its purposes. And we cannot doubt that
if the United States were seeking to have a person indicted for
this same offence under the laws of New York extradited from
Great Britain, the tribunals of Great Britain would not decline
to find the offence charged to be within the treaty because the
. law violated was a statute of one of the States and not an act
of Congress.

It is true that in the case of Windsor, 6 B. & S. 522, (1865,)
a contrary view was expressed, but it should be observed that
the charge was forgery, and it was held that the facts did not
constitute forgery in England, and that the statute of New York
defining the offence of forgery in the third degree could not
properly be regarded as extending the force of the treaty to
offences not embraced within the definition of forgery at the
Flme when the treaty was executed. So far as the conclusion
18 expressed by the eminent judges who united in that decision,
that the treaty did not comprise offences made such only by
the legislation of particular States of the United States, it does
hot receive our assent.

_T.he result is that we hold that the commissioner had juris-
diction, and that brings us to consider whether the commissioner
E(I)' liilﬁ(]lrcuit Court erred in denying the application to be let
By section 1015 of the Revised Statutes it is provided : “ Bail
0{;2111 be‘ admitted.upon all arrests in criminal cases where the
K ;36;) 18 not punishable by death ; and in such cases it may be

Yy any of the persons authorized by the preceding sec-

sh
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tion to arrest and imprison offenders.” But this must be read
with section 1014, the preceding section, and that is confined
to crimes or offences against the United States. Rice v. Ames,
180 U. S. 371, 377. These sections were originally contained
in one section. Judiciary Act of 1789, 1 Stat. p. 91, c. 20,
§ 33.

Not only is there no statute providing for admission to bail
in cases of foreign extradition, but section 5270 of the Revised
Statutes is inconsistent with its allowance after committal, for
it is there provided that if he finds the evidence sufficient, the
commissioner or judge “shall issue his warrant for the com-
mitment of the person so charged to the proper jail, there to
remain until such surrender shall be made.”

And section 5278 provides that when a person is committed
“t0 remain until delivered up in pursuance of a requisition,”
and is not delivered up within two months, he may be dis-
charged, if sufficient cause to the contrary is not shown.

The demanding government, when it has done all that the
treaty and the law require it to do, is entitled to the delivery
of the accused on the issue of the proper warrant, and the other
government is under obligation to make the surrender ; an Ob-
ligation which it might be impossible to fulfill if release on.ball
were permitted. The enforcement of the bond, if forfeltf?da
would hardly meet the international demand ; and the regain-
ing of the custody of the accused obviously would be surround_ed
with serious embarrassment. And the same reasons which in-
duced the lauguage used in the statute would seem generally
applicable to release pending examination.

The subject was considered by the District Court of Colorado
in the case of Carrier, 57 Fed. Rep. 578, and Hallett, J., held
that the matter of admitting to bail was not a question of prac-
tice ; that it was dependent on statute; that although the
statute of the United States in respect of procedure 1n extra-
dition did not forbid bail in such cases, that was not enough,
as the authority must be expressed; and that as there was 10
provision for bail in the act, bail could not be allowed. %

And Judge Lacombe in the present case stated that app!wd'
tions to admit to bail in such cases had on several occasions
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been made to the Circuit Court, and that they had been uni-
formly denied.

In Queen v. Spilsbury, 2 Q. B. Div. (1898) 615, it was held
that the Qneen’s Bench had, “ independently of statute, by the
common law, jurisdiction to admit to bail,” but that was a case
arising under the Fugitive Offenders Act, and the distinction, ex-
isting ordinarily, between rendition between different parts of
Her Majesty’s dominions, and cases arising under the Extra-
dition Acts, was pointed out. The court, while ruling that the
power to admit to bail existed, held that as matter of judi-
cial discretion it ought not to be exercised in that case.

We are unwilling to hold that the Circuit Courts possess no
power in respect of admitting to bail other than as specifically
vested by statute, or that, while bail should not ordinarily be
granted in cases of foreign extradition, those courts may not
in any case, and whatever the special circumstances, extend
that relief. Nor are we called upon to do so as we are clearly
of opinion, on this record, that no error was committed in re-
fusing to admit to bail, and that, although the refusal was put
on the ground of want of power, the final order ought not to
be disturbed.

Thg affirmance of the final order leaves it open to the de-
manding government to withdraw the proceeding first initiated
and' proceed. on the subsequent application, the pendency of
which, as called to our attention, we do not think required us
to dismiss this appeal.

Order affirmed.
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TENNESSEE ». VIRGINTA.

ORIGINAL. IN EQUITY.

No. 6. Submitted May 18, 1903.—Decided June 1, 1903.

Report of commissioners appointed to ascertain, retrace, re-mark, and re-
establish the real, certain and true boundary line between the States of
Tennessee and Virginia from White Top Mountain to Cumberland Gap
confirmed.

A compact having been entered into by the States of Tennessee and Vir-
ginia expressed in concurrent laws of said States which received the
consent of Congress, this court modifies the line delineated in the report
of the commissioners as to so much thereof as is affected thereby,
and that portion of the line is determined, fixed and established in ac-
cordance with such compact.

The commissioners having ascertained and recommended the straight line
from the end of the ¢ diamond-marked "’ compact line of 1801-1803 to the
corner of the States of North Carolina and Tennessee as the true boundary
line between the States of Virginia and Tennessee between those tWo
points, this court approves and adopts such recommendation.

TrEe proceedings appear in the decree of the court.

Mr. Charles T. Cates, Jr., attorney general of the State of
Tennessee, for complainant. :

Mr. William A. Anderson, attorney general of the State of
Virginia, for defendant.

Mz. Onier Justiocr FuLLer announced the decree of the court.

This cause came on to be heard on May 18, 1903, on tht'a pro-
ceedings heretofore had herein, and upon the report of William
C. Hodgkins, James B. Baylor and Andrew H. Buchanan, 00111
missioners appointed by the decretal order herein of Apri 3,
1900, to ascertain, retrace, re-mark and reéstablish the real, cei-
tain and true boundary line between the States of Te.nnesset’
and Virginia, as actually run and located from White Top
Mountain to Cumberland Gap, under proceedings had betieen
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the two States in 18011803, and as adjudged and decreed by
this court in its decree of April 3, 1893, in a certain original
case in equity, wherein the State of Virginia was complainant
and the State of Tennessee was defendant ; which report is an-
nexed hereto and made part hereof.

And it appearing to the court that said report was filed in
this court on the 5th day of January, 1903, and that the same
is unexcepted to by either party in any respect ; therefore, upon
the motion of the State of Tennessee, by her Attorney General,
and of the State of Virginia, by her Attorney General, it is
ordered that said report be, and the same is hereby, in all things
confirmed.

It is thereupon ordered, adjudged and decreed that the real,
certain and true boundary line between the States of Tennessee
and Virginia, as actually run and located under the compact
and proceedings had between the two Statesin 1801-1803, and
as adjudged by this court on the third day of April, 1893, in
said original cause in equity, wherein the State of Virginia was
complainant and the State of Tennessee was defendant as afore-
said, was at the institution of this suit, and now is, except as
hereinafter shown, as described and delineated in said report
filed herein on January 5, 1903, as aforesaid.

And it further appearing to the court, and it being so admit-
ted by both parties, that since the institution of this suit and
the decretal order of April 30, 1900, as aforesaid, a compact
Was entered into by the States of Tennessee and Virginia, ex-
pressed in the concurrent laws of said States, namely, the act
of the general assembly of Tennessee, approved January 28,
1901, entitled “ An act to cede to the State of Virginia a cer-
tain narrow strip of territory belonging to the State of Tennes-
3EC, 1y1ng between the northern boundary line of the city of
Esftd, n tt}e county. of Sl.lllivan, and the southern boundary

er t.h(_a city of Bristol, in the county of Washington, State
?\fvz 1{':‘5}“‘2, being the nf)rthern half of Main street, of the said
Viro-(i}:ﬁfsé and the reciprocal act of th.e general assembly of
i gima approved February 9, 1901, entitled “ An act to. ac‘ce.pt
© cession by the State of Tennessee to the State of Virginia,

O 3 . . o e
f a certain narrow strip of territory claimed as belonging to
VOL. ¢X¢—5
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the State of Tennessee, and described as lying between the
northern boundary line of the city of Bristol, in the county of
Sullivan, State of Tennessee, and the southern boundary line of
the city of Bristol, in the county of Washington, State of Vir-
ginia, being the northern half of the Main street of the said two
cities.”

And it further appearing that said compact received the
consent of the Congress of the United States by joint resolu-
tion approved March 3, 1901, as follows:

“ Resolved by the Senate and House of Representatives of the
United States of America in Congress assembled, That a recent
compact or agreement having been made by and between the
States of Tennessee and Virginia, whereby the State of Ten-
nessee, by an act of its legislature approved January twenty-
eighth, nineteen hundred and one, ceded to the State of
Virginia certain territory specifically described in said act a.nd
being the northern half of the main street between the cities
of Bristol, Virginia, and Bristol, Tennessee, and the State of
Virginia, by act of its general assembly, approved Februury
" ninth, nineteen hundred and one, having accepted said cession of
the State of Tennessee, the consent of Congress is hergby
given to said contract or agreement between said States_ﬁxmg
the boundary line between said States as shown by said acts
referred to, and the same is hereby ratified.” ‘

And said commissioners, in their said report, having ascer
tained and recommended the straight line from the end of the
“ diamond-marked ” or compact line of 1801-1803 to the corner
of the States of North Carolina and Tennessee as the truc
boundary line between the States of Virginia and Tennessee
between those two points, the court, approving said recom-
mendation and finding of said commissioners, doth adopt the
same. s
And the court, being of opinion that it is proper to recognize
the line so established by said last-mentioned compact of .19'?1
as the real, certain, and true interstate boundary line w1thxr]1
and between said two cities, and to definitely determine and
fix in this cause what is the real, true and certain boumlar};
line between said States throughout the entire length thereo
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from the corner of the States of North Carolina and Tennessee,
on Pond Mountain, to the corner of Virginia and Kentucky,
at Cumberland Gap, doth therefore adjudge, order, and decree
that the entire real, certain, and true boundary line between
the States of Tennessee and Virginia is the line described and
delineated in said report filed herein on January 5, 1903, modi-
fied as to so much of said line as lies between the two cities of
Bristol, by the aforesaid compact of 1901 between the two States,
and as so described, delineated, and modified said boundary line
from the said North Carolina corner to the eastern end of the
compact line of 1801-1803, known as the  diamond-marked ”
line, and thence to Cumberland Gap, is hereby determined,
fixed, and established.

It is turther ordered, adjudged and decreed that the com-
pensation and expenses of the commissioners and the expendi-
tures attendant upon the discharge of their duties be, and they
are hereby, allowed at the several sums set forth in their re-
port, as hereinbefore confirmed, and that said charges and
expenses, together with all the costs of this suit to be taxed, be
equal!y divided between the parties hereto.

It is further ordered that the clerk of this court do, at the
Proper charges of the parties to this cause, deliver fifty printed
Copies of this decree including said report to the Attorney
General of each of said States. :

The report of the commissioners, filed January 5, 1903, is as
follows ; 4

Ty fbe Honorable the Chief Justice and Associate Justices of the
Supreme Court of the United States :

a‘hlzoélsucsnéfnlssioner.s, appointed by the decree of this honor-
57 re'és]t‘ ,b l_dted April 30, 1900, to ascertain, retrace, re-mark
States‘ ofa'\T?Sh' t.he boundary line established between the
Fhoy o rginia and Tennessee, by the compact of 1803,
e ‘;‘-‘t actually run and located under proceedings had by
T kL ates in 1801—1803, and was then marked with five

PS In the shape of a diamond, and which ran from White

tl;i“}’]lﬂl}ntain to Cumberland Gap, respectfully represent that
s have completed the duties assigned to them by the said
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decree of April 30, 1900, that they have retraced and re-marked
the said boundary line as originally run and marked with five
chops in the shape of a diamond in the year 1802, and that for
the better securing of the same they have placed upon the said
line, besides other durable marks, monuments of cut limestone,
four and a half feet long and seven inches square on top, with
V’s cut on their north faces and T°s on their south faces, set
three and a half feet in the ground, conveniently located as
hereinafter more fully described, so that the citizens of each State
and others, by reasonable diligence, may readily find the true
location of said boundary ; all of which is more particularly set
forth in the detailed report of their operations, which your
commissioners herewith beg to submit, together with two maps
explanatory of the same, a list of the several permanent monu-
ments and other durable marks, and a complete bill of cos@s
and charges. And your commissioners further pray that t_hls
honorable court accept and confirm this report; that the line
as marked on the ground by said commissioners in the years 1901
and 1902 be declared to be the real, certain and true boundary
between the States of Tennessee and Virginia ; that your com-
missioners be allowed their expenses and reasonable chgl‘{:es
for their own services in these premises, as shown on the bill of
costs which forms a part of this report; and finally, that your
commissioners be discharged from further proceedings in these
premises.

Wirriam C. Hobakins, — [SEAL]
Commassioner.

James B. BayLog, (SEAL.]
Commissioner-

Axprew H. Bucaanay, [sBAL]
Commassioner.

Detailed report of the operations of the commission appO}Y'lrteli1
by the Supreme Court of the United States, April 30,1 900,

to retrace and re-mark the boundary line between the States

of Tennessee and Virginia.

At the date of the above decree and for several months there-

after the State of Virginia had no funds available for the pro-
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ceedings ordered by the court, and none could be had until
there could be a session of the state legislature to make the
needed appropriation. It was therefore necessary for your
commissioners to seek an extension of the time within which
they might make their report and upon the motion of the At-
torney General of Virginia an extension was granted until the
next term of court.

At a session of the General Assembly of Virginia, held in
the winter of 1900-1901, the sum of five thousand dollars was
appropriated for the purpose of paying Virginia’s share of the
expenses of this boundary survey.

The Tennessee legislature had previously made a like ap-
propriation.

Your commissioners therefore made preparations for begin-
ning the execution of their duties under your decree of April 30,
1909, as early in the season of 1901 as the weather conditions
should permit.

The commission held its first meeting at Washington, D. C,,
on May 16,1901, and organized by choosing William C. Hodg-
kins, of the State of Massachusetts, as chairman; James B.
Baylor, of the State of Virginia, as secretary, and Andrew H.
Buchanan, of the State of Tennessee, as treasurer.

At this meeting there was a full discussion of the problem
presented and of the method of work which might be most
suitable under all the conditions. ~Arrangements were also
mzide for procuring the necessary camp outfit and supplies.

Through the courtesy of the Superintendent of the U. S.
Coast and Goedetic Survey, your commissioners were able to
Procure from that bureau, without charge, not only the outfit
of tents and camp furniture required for the shelter and com-
fort of the party, but also the valuable instruments needed for
the survey.

_ This relieved the States of Tennessee and Virginia of a con-
siderable expense which would otherwise have been unavoid-
able. The two States were spared another heavy item of ex-
Esg_se by the fact‘ that each of your commissioners is a civil
- t>Imeer' and entirely familiar with work of this nature. It
as, therefore, unnecessary to follow the usual course of em-
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ploying engineers or surveyors to carry out the field-work un-
der the direction of the commissioners. Instead of that, your
commissioners themselves conducted all the field-worlk, hiring
only such rodmen, axemen, etc., as were necessary from time
to time. By such methods and by exercising rigid economy in
all of their expenditures, your commissioners have been able
to complete the entire work, including the setting of cut-stone
monuments, and also including the amount charged for their
own remuneration, for the sum of $9475.99, which is but little
more than the amount charged to the State of Virginia alone
by the joint commission of 1858-1859.

It having been decided at the first meeting of the commis-
sion that the most convenient place for beginning field opera-
tions would be the city of Bristol, which is located directly
upon the boundary line, the commission adjourned to that
place.

Field-work was begun on May 22, 1901, with the examina-
tion of a portion of the line east of Bristol, where a number of
. trees were found which bore the marks of the surveys of 1802
and 1858-°39. As there has been considerable controversy
and conflicting testimony in regard to the nature of these old
marks, it may be well to show by diagrams and photographs
the actual arrangement and appearance of those of both years,
as well as of the somewhat different mark which was used for
the present re-marking by your commissioners.

1802, 1859. 1902.

b v N 7

S 7

‘While the marks made in 1858-’59 are still‘ numerous In
forested areas and are generally easily distingmshable, tholsb
made in 1802 are becoming scarce and sometimes are barely

discernible when found.
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This is shown in the accompanying photograph of a large
white-oak tree, upon which the marks of 1858-'59 can readily
be traced, while only three of those made in 1802 can be dis-
tinguished and those with difficulty. The marks of 1802
were apparently made with a small and light hatchet and on
many trees which have a thick and rough bark the hatchet
does not seem to have reached the wood and in such cases the
gradual exfoliation of the bark has often nearly or entirely
obliterated the mark. Where the wood was wounded a small
burr has formed which can nearly always be recognized, but
cuts which did not completely penetrate the bark have some-
times disappeared.

The marks left by the survey of 1858-59 were found of
very great value as guides to the older “diamond” marks of
1802.  Both marks were often found on the same tree and it
Was a rare occurrence to find the diamond mark without the
mark of 1859, either above or below it. In fact, it was very
soon noticed that the mere fact of finding the mark of 1858-'59
either above or below the normal position on a tree was an -
almost certain indication that a diamond mark had been found
there at the date of the later marking, even though, through
the acti.on of time and the elements, all vestiges of it may now
have disappeared. Since the date of the last survey, very
many marked trees have been destroyed through various agen-
cles, gspecially since the more rapid development of this sec-
tion In recent years has caused a greater demand for lumber,
and in some places the trees bearing the old marks are so far
apart and the marks themselves are so faint that great trouble
and delay would often have been experienced in the search for
these old marks had it not been for the aid afforded by the
marks of 1858-’59, which always proved reliable guides by
which to find the older marks.

.In. this connection it may not be inappropriate for your com-
mlSSlo{ler to state that they everywhere found that the joint
commission of 1859 did its work in a careful and conscientious
e ano! tbat they believe its line, as marked on the grow-
g timber, is identical with that marked by the joint commis-
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sion of 1802, and that full credence should be given to state-
ments of fact in the report of that survey.

From a point about a mile and a quarter east of Bristol, the
line was traced without difficulty, other than that due to the
broken nature of the country traversed, as far as the beginning
of what is commonly known as the Denton Valley offset.

At this point occurs the greatest and most remarkable irreg-
ularity in the whole course of this line, there being a deflection
from the direct course of 66° 10’ for a distance of 8715.6 feet.
The portion of the boundary east of the offset is further north
than that west of the offset, so that the deflection is to the south
in going westward from the eastern end of the line, the direc-
tion in which it was originally run out, or to the north in work-
ing eastward from Bristol, as was done in the present survey
for reasons of convenience. In either case, the deflection is to
the left hand ; but it is not the same in each case, as the two
portions of the line east and west of the offset are not exactly
parallel to each other. This difference of direction amounts to
1° 80" as shown on the map of the line accompanying this re-
port.

Owing to the long controversy over this offset and the per-
sistent assertions of certain parties that marked timber would be
found on the eastern prolongation of the portion of the line ex-
tending from Bristol to Denton’s Valley, if the same were run
out, your commissioner felt obliged, in order to settle the ques-
tion for all time, to run out this line and make a careful search
for marked timber along its course. This was accordingly done,
and a careful examination of the timber on each side of the
transit line was made as the work progressed ; but with only
negative results.

Although several weeks were spent in running this line across
the series of very rough and heavily timbered mountains lying
between Denton’s Valley and Pond Mountain, near the corner
of North Carolina, and although every story brought to the
commissioners by people interested in the result was carefully
examined, your commissioners were utterly unable to ﬁnq or to
have pointed out to them one authentic mark of the line of
1802, either on this line or anywhere in its vicinity.
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On the other hand, the “offset line” and the portion of the
line running eastward from the offset to the vicinity of the
White Top Mountain were found well marked ; both the 1802
and the 1858-'59 marks were found at frequent intervals.

In order to be assured that these marks were authentic, blocks
were cut from several of these trees, at different points on said
offset line, and the ages of the marks were determined by count-
ing the rings of the annual growth. These tests showed that
the marks were of the supposed age. The ages of the most im-
portant marks were verified by the U. S. Bureau of Forestry.
As was found in 1858-°59 the marking of the timber ceased
(or began) on a comparatively low eminence, known as Burnt
Hill, which from the neighboring heights of White Top or of
Pond Mountain seems to be in the bottom of a hollow.

The apparent discrepancy between this situation and the lan-
guage of the report of the joint commission of 1802, which reads
—* Beginning on the summit of the mountain generally known
as the White Top Mountain,” etc., hasled some to suppose that
the line should be extended further east, to the summit of the
so-called “divide” or watershed between the tributaries of the
Holston and New Rivers.

There seems, however, nothing to support this theory except
tl_le somewhat hazy idea that the eastern end or point of be-
ginning of this line ought to be on a summit.

' Asa r_natter of fact, the actual end of the line on Burnt Hill
18 on quite as much of a summit as if it had been on the ¢ di-
vide,” which in this place is so low and flat as to be scarcely
perceptible as an elevation of any importance. It certainly
:O}ﬂd never be supposed to be the summit of White Top Moun-
an, which towers far above it, its huge, dome-like bulk filling
the northeastern horizon.
Ofl\;ﬂz;:ﬁl;?ﬂi trees of 1802 or of 1858-"59 could be found east
Rl o;i a'thcl)ugh the line was produced through heavy
Srigh fotgl:};? growth to the dlv‘@e ” and careful. search
ol them. Tht.a same condition was foun-d in 18§9,
B o i y the commission of that year. A point which
Sion seems to have overlooked is the important fact

that th
'al the eastern end of the marked line at Burnt Hill is almost
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exactly in line between the corner of North Carolina, on Pond
Mountain, and the summit of White Top Mountain. What
more likely than that the commissioners of 1802, who agreed
to lay out a line equally distant from the older lines, known as
Walker’s and Henderson’s and beginning on the summit of the
mountain generally known as the White Top Mountain, should
begin at the point where the Walker line reached the north-
western corner of North Carolina, and where accordingly the
Jurisdiction of Tennessee should begin, and run thence in the
direction of the most important peak to the northward and east-
ward until they reached the desired middle point between the
lines of Walker and Henderson, and from that point started on
their westerly course. It ishard to understand why they should
have omitted to mark this part of their line ; but this small bit
of boundary, extending from the northeast corner of Tennessee
to the northwest corner of North Carolina, seems to have been
somewhat overlooked in more recent proceedings. Your com-
missioners respectfully recommend that the straight line between
these two points be declared to be the boundary, believing, as
they do in the absence of any marks to the contrary, that this
was the original and true line. All of this section is composed
of very rugged and densely wooded mountains with but a scanty
population. .

The progress of the work in this mountainous and almost 1n-
accessible region was delayed not only by the nature of the
country and by the fact that in this very worst part of the WPOIG
line it was necessary to run out these two independent lines,
doubling the labor to be expended, but also by the unfortunately
rainy weather which was experienced. The frequent and heavy
rains often stopped field-work, washed the few roads so badly
that they became almost impassible and raised the streams so
high that sometimes for days at a time it was impossible to ford
them.

It was not until September 21 that your commissioners were
able to close work in the White Top region and return to Bris-
tol to start westward from that place toward Cumberland Gap

For the remainder of the season, however, both the weather
and the nature of the country were much more favorable for
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field operations and excellent progress was made, though it
was impossible to entirely complete the work before the ap-
proach of winter.

So far as the portion of the boundary passing through the
central part of the city of Bristol is concerned, the labors of
your commissioners were forestalled by a special act of the
General Assembly of the State of Tennessee, approved Janu-
ary twenty-eighth, nineteen hundred and one, ceding to the
State of Virginia the northern half of the main street of the
two cities. The General Assembly of Virginia accepted
the cession by an act approved February ninth, nineteen hun-
dred and one, and the action of the two legislatures was
subsequently ratified by the Congress and approved by the
President of the United States, March third, nineteen hun-
dred and one. This cession covers, however, but a small part
of the boundary, extending only from the northwest corner
of the old town of Bristol on the west to the western boundary
of the Bristol cemetery on the east. As it is important to
guard against the possible renewal of this long-standing con-
troversy, and as the town is already extending beyond the
a'bove limits, it was deemed proper to mark the old diamond
%me by monuments, just as if there had been no legal change
in the boundary for this short distance. But your commis-
sioners regret to report that they have been unable to reach
dunanimous conclusion in regard to the true location of the
said dian}ond line within and near the above limits.

Commissioners Hodgkins and Buchanan, after careful study
E]f all the evidence of record and after diligent examination of
1%%2gicgund, are of the opinion that the said diamond line of
t.r:eo ;‘ ‘ t()3 ru)ns. from' monun?ent No. 25, near the first marked
the‘wsst (1)f Bristol, in a stralgh't line, to monument No. 26, on
g OffS;Ilr} boundary of the Bristol cemetery and on the north
- \Tainam (c):‘ State street ; thence along the-northern line of
- f ; or State street to “a planted stone in the edge of a
¢ lormerly owned by Z. L. Burson, being the northwest cor-
Sy porate territpry of the old town of Bristol,” re-

In the act of cession, supra; and thence in a straight

ner of the cop
f
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line to monument No. 28 in the fork of the main road and
near the first marked trees west of Bristol.

Commissioner Baylor, on the other hand, after equally care-
ful consideration of all the evidence of record and diligent ex-
amination of the ground, is of the opinion that the said diamond
line of 1802-1803 runs from monument No. 25, near the first
marked tree east of Bristol, in a straight line to monument
No. 27, situated just outside of the wall of the Bristol ceme-
tery and on the middle line of Main or State street as it runs
west from this point; and thence in a straight line along the
middle of Main or State street to monument No. 28, near the
center of the fork of the main road, and near the first marked
trees of 1858-'59, west of Bristol.

The said line, running through the center of Main or State
street, is just 30 feet south of monument No. 26 on the north
property line of Main or State street, outside the western wall
of Bristol cemetery.

Westward from Bristol, the boundary was retraced without
difficulty by the marked trees, just as in the previous work to
the eastward.

Only one marked deviation from the general course of the
line was encountered during the remainder of the season. Thlls
was on the property formerly known as the Hickman place, It
the vicinity of the village of Bloomingdale, Tennessee.

Here the line was found to have a deflection of 8> 30" to the
right, or north, for the distance of 3161.8 feet. From the west-
ern end of this offset, the line resumed its general westerly
course, and so continued until the end of the worlk of that year.
As the season advanced, it became evident that even under the
most favorable conditions it would be impossible to complete
the survey without working far into the winter, which on many
accounts was undesirable. Ly

The Attorneys Greneral of the two States therefore Jomefl i
a request for a further extension of time within which )’0‘1‘1
commissioners might file their report, and this honorable co[mr
thereupon extended that time until the opening of the Octobe
term, 1902.

The field operations for the season of 1901 were closed at the
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end of October, at which time the survey had been extended
to the Clinch River, 43 miles east of Cumberland Gap the total
length of boundary retraced being 70 miles, besides 16 miles
of trail line run on the extension of the “straight line” from
Denton’s Valley to Pond Mountain.

Before the opening of field-work for the season—1902, a com-
plaint reached your commissioners from a citizen of Johnson
County, Tennessee, supposed to be reliable, to the effect that
interested parties were interfering with the marks placed on
the line the previous year, and that in some cases at least the
monuments had not been properly placed by the persons em-
ployed for that purpose.

Although these statements seem scarcely credible, in view
of the general interest taken in the work by the inhabitants,
your commissioners thought it best to investigate the matter
and to satisfy themselves by personal inspection that the monu-
ments had remained undisturbed in their proper places.

This was accordingly done at the outset of the season’s work
and it was ascertained that the stories of falsification of the
marking were without any foundation of fact, that all of the
monuments between the northeast corner of Tennessee and
Bristol had been properly set and that none of them had been
disturbed.

These preliminary operations occupied the time from June 23
to J uly 4, on which yowr day your commissioners returned to
Bl’lst.ol. After placing some additional monuments on the old
line in and near Bristol, they proceeded to Gate City, Virginia,
where the camp outfit had been stored at the close of work in
the preceding autumn, and at once went into camp at Robinett,
Tennessee, west of the North fork of Clinch River.

The survey of the boundary line was resumed at the point
‘Vhel‘fa it had been suspended the year before, at the crossing
of Clinch River near Church’s Ford.

From this point to Cumberland Gap the line crosses a suc-
IC:\SvSllon of mountains and valleys, with comparatively little
Ve or cleared land.  Little difficulty was experienced in trac-
I8¢ the line in this part of its course, the marked trees being
generally found at frequent intervals. The line preserved its
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general course as before, except that two deflections to the
northward were found which were similar to that found the
year before near Bloomingdale.

The first of these occurred on the mountain called Wallen’s
Ridge, where the line made a deflection of 19° to the north
before reaching the summit,and kept that course for a distance
of 4643.7 feet before resuming its usual direction. There were
numerous trees with both the 1802 and 1859 marks on this de-
flected line..

The final deflection of 4° 10’ to the north for a distance of
6503.3 feet began at the “old furnace road” near Station
Creek, less than three miles from the west end of the lineon
Cumberland Mountain. From the western end of this offset
the line runs straight to the terminus.

There has been considerable controversy and litigation over
these last three miles of the boundary and a number of Wit
nesses have testified in the case of Virginia Ag’t Tennessee,
Supreme Court, U. 8., Oct. term, 1891, that there were none of
the marks of the previous surveys remaining between Station
Creek and the summit of Cumberland Mountain, owing to the
destruction of the timber in that area during the military op-
erations of the Civil War.

Your commissioners were able to find, however, three trees
well marked with the mark of the 1859 survey, and af least
one of these bore evidence in the position of this mark that an
old diamond mark was formerly visible above it.

These marked trees were found on the east and west part of
the line west of the offset and are in excellent alignmer}t, and
settled beyond the possibility of doubt the location of this part
of the boundary, and hence the short remaining distance to the
summit of Cumberland Mountain. This line passes near and
a little south of the old mill several times referred to 1n .the
case above cited, and thence across the Union Railroad station,
leaving most of the town of Cumberland Gap in Tenn_?Ssee-
The summit of Cumberland Mountain was reached on Satur
day, August 23d, 1902, and on the following Monday the field-
work of the survey was completed and the camp outfit was
packed and shipped to Washington. Your commissioners then
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separated, Professor Buchanan returned to his home at Leb-
anon, Tennessee, to work up his field-notes; and Mr. Hodg-
kins to Washington to attend to business of the commission
and to draft a report of its operation; while Mr. Baylor re-
mained on the ground until September 13, superintending the
placing of monuments along the part of the line surveyed in
1902.

In conclusion, your commissioners state that they have found
the duties imposed upon them by your instructions often ar-
duous and exacting and that the survey just completed proved
far more laborious and was attended by greater hardships than
any of them had anticipated, but that they have nevertheless
given the same careful attention to every part of it and that
they believe it to be correct throughout.

List of Monwments of Cut Limestone and Other Durable
Marks, as Hereinafter More Fully Described.

(1)—At northeast corner of Tennessee, at Burnt ITill.

(2)—On summit of Flat Spring Ridge.

(3)—On Valley Creek road, on John Toliver place.

(4)—On road from Laurel River to White Top Mountain
near an old mill.

(5)—On road up Laurel River, near a double ford.

On summit of Iron Mountain, near the north end of the
TOka bluff, a cairn of rocks was erected.

(6)—At eastern foot Iolston Mountain, a short distance from
Beaver Dam Creek, and the Virginia and Carolina Railway.

Coast and Geodetic Survey triangulation station ¢ Damascus ”

Us

on summit of Holston Mountain, a stone marked -+

B cs

(T)—On Rockhouse Branch road in the valley, on Mary
Nealy place, : :

h (8)—On road from Barron Railway station to New Shady
Oag, cut-stone monument of 1858-"59.

chix )"In_ woods, north of New Shady road where the line

ﬁe Eges ts course to south 23° 50/ west (mag.) a marked de-
ction from the general course of the line.
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(10)—On the New Shady road, where this deflected line
crosses it.

(11)—In woods, on Little Mountain, west of Cox Creek,
where this bearing of 23 50’ west (mag.) ends, and the line re-
sumes its general course to the westward.

(12)—On road just north of crossroad leading to Thomas
Denton place.

(13)—On road on hill on C. D. Short place.

(14)—On road on east bank of the South fork Holston
River, cut-stone monument of 1858-'59.

(15)—On hill in George Garrett’s cow lot, west and north of
South fork Holston River.

(16)—On road to King’s mill, near John Buckly house.

(17)—On road to King’s mill, via Thomas place.

(18)—On summit of open hill east of Painter place, concrete
monument.

(19)—On road running east of Painter house.

(20)—On road running west of Painter house, cut-stone monw
ment of 1858-'59.

(21)—On road through woods west of Painter property.

(22)—On summit of first high ridge east of Paperville road.

(23)—On Paperville road, at Jones place.

(24)—On road west of Carmack house. :

(25)—On Booher place near first marked tree, (of 1858-"59)
east of Bristol. :

(26)—On north property line of the main street of .BI.‘IStOl
outside the western wall of the cemetery. Commissioner
Baylor does not consider this a part of the true line.

(27)—Outside the street wall of the Bristol cemetery, at the
point where the average center line of main street intersects
said wall. Commissioners Hodgkins and Buchanan do not con-
sider this a point on the boundary. 5

A stone post in the edge of a field, formerly owned D}
Z. L. Burson, at the northwest corner of the old corporate ter
ritory of the old town of Bristol. Commissioner Bay lor does
not consider this a point on the boundary. ¢

(28)—In the fork of the main road, west of the town 0
Bristol.
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(29)—On road to Bristol, east of Worley place.
(30)—On road to Bristol, west of Worley place.
Coast and Geodetic Survey triangulation station “Dunn”
Us
on summit of ridge, on old Dunn place stone marked -
cs

(31)—On Dishner Valley road.

(32)—On road to Bristol, east of Gum Spring.

(33)~~On road to Bristol, near Tallman house.

(34)—On road in valley, west of old abandoned railway bed.

(85)—On Scott road.

(36)—On road west of Akard place.

(37)—On road near Jackson place.

(38)—On Boozey Creek road.

(39)—On road to Hilton ford, cut-stone monument 1858-59.
(40)—On Timbertree road.

(41)—Between two roads just east of Gate City road.

(42)—In woods, west of Gate City road, where there is a de-
flection of 8> 30" to the right, or north, from the general course
of the line, on old Hickman place.

(43)—In woods northeast of Bloomingdale, where this 8° 30’
deflection from the general course of the line ends, in going
Westward, and line resumes its general course.

(+9)—On road to Bloomingdale.

(45)—On Wall Gap road.
(46)—On road up ravine.

(47)—On Carter Valley road.

(48)—On Gate City and Kingsport road, cut-stone monu-
ment of 1858-59.

Coast and Geodetic Survey triangulation station ¢Cloud”

Us
on bluff of North Holston River, stone marked -}
cs

(#9)—On east bank of North Holston River.
(50)—On road on west bank of North Holston River.

(51)—At cross-roads on Stanley Valley road, cut-stone mon-
ument of 1858-"59. :

(2)

e i Stanley Valley road, on hill at turn in road.
VOL. ¢xc—6
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(53)—On Cameron Post-office road.

(54)—On Stanley Vallet road south of barnof N. J. Bussell,
cut-stone monument of 1858-°59.

(55)—On Stanley Valley road, cut-stone monument of 1858-

’59.
(56)—On road which runs across Opossum Ridge.

(57)—On Moore’s Gap road.

(58)—On Caney Valley road.

(59)—On Little Poor Valley road, south of Mary Field
house.

(60)—On Poor Valley road, cut-stone monument of 1858-'59.

On summit of Clinch Mountain cairn of rocks erected, a few
feet south of the Coast and Geodetic Survey triangulation station

Us
“ Wildeat,” which station marked with -}- cut in sandstone rock.
cs

(61)—On Clinch Valley road.

(62)—On road on east bank of Clinch River, above Church’s
ford.

(63)—On road at Jane Bagley’s house.

On summit of open hill east of Fisher Valley road line crosses
solid rock. Small hole drilled in it, with T cut south of hole,
and V north of it.

(64)—On Fisher Valley road. :

On summit of high ridge, east of Robinett line crosses solid
rock. Small hole drilled in it, with V cuton north side of
hole, and T on south’ of it.

(65)—On road at Robinett. ¥

On side of ridge at east edge of woods line crosses rock.
Small hole drilled in it, with V cut on north side of hole and
T on south of it. e

On summit of Newman’s Ridge line crosses rock similarly
marked.

(66)—On Rogersville and Jonesville road.

(67—0On Little Creek Road.

(68)—On Sneedville and Black Water Salt Works r,oad.

(69)—On Black Water Valley road, near J. Maullen’s ]l(::lse-
Coast and Geodetic Survey triangulation station ¢ Powell,” on
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summit of Powell Mountain, large sandstone rock marked -
cs

(70)—On Mulberry Gap and Wallen Creek road, near large
poplar,

(71)—Near junction of Mulberry Gap and Jonesville roads.

(72)—On east face of Wallen Ridge, on edge of trail over
ridge, where there is a deflection to the right, or north, of 19°
from the general course of the line.

On summit of Wallen Ridge line crosses large sandstone
rock. Small hole cut in it with V. cut north of hole and T.
south of it.

(78)—On west face of Wallen Ridge, in open field, on the
boundary fence of Mollie Thompson and J. W. Moore, where
.this deflection of 19° from the general course of the line ends,
In going westward, and line resumes its general course.

(74)—On road east of Powell River, and north of Welch or
Baldwin ford.

Onrock bluff west of Powell River, a small hole was cut
with V north of this hole and T. south of it.

(75)—On Powell River and Sneedville road, on hill west of
Powell River, rough stone monument with V. cut on north face
and T on south face,

(T6)—On Powell River and Sneedville road.

(T7)—On Martin Creek road.

(78)—On Low Hollow road.

(79)—On Four Mile Creek road.

(80)—On Bayles’ Mill road.

(81)—On Ball’s Mill road.

Coast and Geodetic Survey triangulation station “ Minter,”
on Summit of hill, near gate and fence corner.

(83)—On road south of Jacob Estep’s house.

(gf)*()n East Machine Branch road.

(30)‘()n West Machine Branch road.

(86)—On Dicktown road.

'(?37)——()11
Spring.

(88)—

Mud Hollow Iole road, near large limestone

On Hosking’ Valley road, near large limestone spring.

“—
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(89)—On George Souther’s saw mill road.

(90)—On Louisville and Nashville Railway, near Brooks
crossing.

(91)—On old iron-works road, where there is a deflection
of 4° 10" to the right, or north, from the general course of
the line.

(92)—On Station Creek road.

(93)—On east side of Poor Valley Ridge, where this de
flection of 4° 10’ from the general course of the line ends, in
going westward, and line resumes its general course.

(94)—On Cumberland Gap and Virginia road, east of Cum-
berland Gap.

(95)—On small hill just east of road connecting Cumberland
Gap with Old Virginia and Cumberland Gap road, in the edge
of the old town park.

(96)—On the side of open hill facing south, about 2§ squares
east of the Tazewell and Kentucky road, at Cumberland Gap.

(97)—On west side of Tazewell and Kentucky road, and just
east of woolen factory at Cumberland Gap. .

(98)—At foot of Cumberland Mountain, west of the Union
Railway station, and in line with the south edge of the south
chimney of said Union Railway station.

(99)—On summit of Cumberland Mountain. The monument
of cut limestone has “ V*? and “T” cut on its adjacent vertical
faces, and “ Corner” cut on its top. Its base is set in cement
and broken rock with one diagonal running east and west.
The summit of the sandstone ledge was blasted in order to set
this monument. '

In addition to the cut-stone monuments and other durable
marks, your commissioners marked with six chops, thus:—

N 7

s b

the trees on and within ten feet of this line on each side.
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Your commissioners unanimously agree in recommending
that the rights of individuals having claims or titles to lands
on either side of said boundary line, as ascertained, re-marked,
and reéstablished by your commissioners, shall not in conse-
quence thereof in anywise be prejudiced or affected, where said

individuals have paid their taxes, in good faith, in the wrong
State.
Wirtiam C. Hopgxins, [SEAL.]
Commvissioner.
James B. Bavriog, [sEAL.]
Commissioner.
A~xprEw H. BuonanaN, [SEAL.]
Commissioner.

Ocroser 13, 1902.
Report of the Treasurer of the Tennessee and Virginia
Boundary Commission.
To the Honorable the Chief Justice and the Associate Justices
of the Supreme Court of the United States:

The treasurer of the commission appointed by the decree of
this honorable court, dated April 80, 1900, to reéstablish the
boundary between the State of Virginia and Tennessee, here-
With sabmits the abstracts of the monthly expenditures of the

t{ntire work—ten in number—beginning May, 1901, and ending
September, 1902, as follows :

No.

_ - May TO0 Rk . $ 384.05
No.

. June 1901, . 3 . 2 2 1083.75
RUDPRCT R e Sl it A Y 2
: August L e 5 A . = 1197.76
- September 1901 . . sl (I LBGE 1P
. October 1901 . ¥ 3 : 3 1565.63
. June 1902 . E , S L2628
- July 1902 . s 3 A p 1045.45
. August 1902 | 4 ! . . 1245.34
- September 1902 : g 358.59

O © 00 =T D Ot B~ W o

i $9475.99
mount chargeable to each State . b . 4738.00
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General Summary.
Remuneration of commissioners at $10 per day. $5730.00
Transportation to and from field - B L V2404
Transportation in field (about) A : : 1085.58
Stone monuments . : : Mg 67890
Labor, freight, ete. . : : S oo 170747

Total g ; ? . : ; . $9475.99

Cash received from Virginia . - ) . $4737.99
Cash received from Tennessee . : 4 . 4738.00

TRoml AN R $9475.99

The above is respectfully submitted.
A. H. Bucnaxay,

Treasurer of the Boundary Commission.

J. C. W. United States Department of Agriculture, Burcau of
Torestry, Washington, D. C.

Office of the Forester.
Avcust 20, 1901

This beech block came from the “offset” near its western

end and just east of the “ Shady road.”
J. B. BAYLOR,

Commissioner.

Mr. J. B. Baylor, Tenn.-Va. boundary commission, Abingdon,
Virginia.

Dear Sie: Your letter of August 17, and also the beech
block are at hand. In the absence of Mr. Sudworth, with WIIOI’“
your previous correspondence has been, I am glad to give you
my opinion as to the questions stated in your letter. b

Owing to the very slow growth of the tree, from which Il» :
block was cut, in early life, it is not possible to coun't the anﬂlU:)
rings, even with the aid of a strong magniﬁer,‘ with abso ]u‘“;
certainty of accuracy. The results I have obtained shO}V tll;l
its age in 1802 was 96 years, and that its diameter, not 10
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ing bark, was about six inches, or about 6} inches including
the bark. There are five wounds shown in this block. Two
of these occurred in my judgment, 43 years ago, or in the year
1858. The three older wounds I believe were made 99 years
ago, or in 1802.

This beech block will be carefully stored away in this bureau.

Very truly, (Signed) OverroN W. Prick,
Acting Forester.

J.C. W. United States Department of Agriculture, Bureau of
Forestry, Washington, D. C.
Division of forest investigation.

Novemser 11, 1901.
This hemlock block came from near the eastern end of the
“off-set line ”’—a short distance from where the marked trees
end.
J. B. Bavrior,
Commeassioner.

Mr. J. B. Baylor, Tenn.-Va. boundary commission, Blooming-
dale, Sullivan County, Tenn.

Dear Sir: The hemlock blocks sent to this office some time
ago have remained unexamined so long on account of my ab-
senlce from the office. I regret to have thus delayed the answer
so long.

I have just examined the specimens, and find that the deeper
sear in the larger of the two specimens was made in the year
1802.  Ninety-nine annual rings were formed since the scar
Was made. This year’s growth is still in a formative stage.

The'somewhat superficial scar in the smaller specimen was
made in 1858, 42 annual rings having been laid on since the
mark was made. The last season’s growth is not complete.

A tA% reques.ted in your letter of Sept. 8, these blocks will be
etained subject to further advices from you.
¢ Very truly yours,
(Signed) GroreE B. Supworts, Chief.
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Property List Purchased for Field Outfit in the Boundary Survey.

3 saddles, bridles and blankets . : A . $27.50
1 cooking stove and repairs 7.00
1 heating stove . : ST 2.25
8 joints of stovepipe . A s 1.35
1 crowbar .65
1 shovel . 3 5 . = .83
1 grindstone . o o 8 .90
6 axes . i y 3 4 4 5 X 3.90
2 files . A 4 4 : 3 3 = . 20
4 lamps . ; : : : S Y 1.00
1 saw (large) R R e S R 1.35
1 trowel A .50
2 pairs of tree-climbers . 3.50
SIRCOT? 2.50
1 office table ; . : 2.50
I RS a2 By B S AL 1.00
STEth i At e S S P S . - $56.95

Of the above at the close of the field-work the following were sold:
92 saddles . : 3 > ; Al . . $3.00
9 stoves 1 2 . ; A A x 2.50
I UL TR ket tty e T O 2.00
3 lamps : 5 5 : 2 . 50
1 grindstone . A S R T 50
1saw . : : . £ A I -9
2 axes . 4 5 3 c g 65
lEconss 5 j 5 s 0 5 3 .50
1 shovel . X 3 3 L X ' 60
Total . : . A ¢ 3 S 811,00

For the remainder, not worn out, purchasers could not be
found without the delay of a commissioner in the field at a

greater expense than they were worth. The proceeds
sales made—$11.00—have been returned, one half to each

of the
State.

A. H. Bucnaxax, Treasurer
Decree entered accordingly-
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While section 12 of the act of Congress of September 19, 1890, forbade the
construction or extension of piers, wharves, bulkheads, or other works,
beyond the harbor lines established under the direction of the Secretary
of War, in navigable waters of the United States, * except under such
regulations as may be prescribed from time to time by him’ it does not
follow that Congress intended in such matters to disregard altogether the
wishes of the local authorities. Under existing enactments the right of
private persons to erect structures in a navigable water of the United
States that is entirely within the limits of a State is not complete and
absolute without the concurrent or joint assent of both the Federal
government and the state government. Cummings v. City of Chicago, 188
U. 8. 410, and Willamette Bridge Co. v. Hatch, 125 U. S. 1, followed.

'THIS writ of error brings up for review the final decree in a
suit instituted in one of the courts of Oregon by the City of
Portland and Port of Portland against James B. Montgomery,
who died during the progress of the cause, and was succeeded
as defendant by his executrix, the present plaintiff in error.

The principal question in the case is whether, under the cir-
Gumstk}nces to be presently stated, Montgomery, as owner of
lapd situated within the limits of Portland on the Willamette
River, had the right to extend his wharves into the river be-
yond certain harbor lines established in 1892.

The Oity' of Portland was authorized by its charter to regu-
i?l'lc: ;c]he bulldlng of wharves within its limits and to establish a
That 1 On.d.\vhlch w.harves should not be built nor piles driven.

“ab provision was in force on and after February 19, 1891.
tbf.iyngzb%:t of the Oregon TLegislature of February 18, 1891,
i 1 a_nts of the Portvof Portland were created a corpora-
siliae, io }})mprove the Wlllamette River at the cities of Port-
g St Portland and .Albma, and the Willamette and Co-

bia Rivers between said cities and the sea, as that there shall
made and permanently maintained in said Willamette River
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at said cities and in the said Willamette and Columbia Rivers
between said cities and the sea a ship channel of good and suf-
ficient width and having a depth at all points at mean low
water both at said cities and between said cities and the sea, of
not less than twenty-five feet.” And so far as was necessary
to carry out that object, the corporation was given full control
of those rivers at those cities and between them and the sea, to
the full extent that the State could grant the same, and was
anthorized to remove such obstructions from them and erect
such works in them as were found necessary or convenient in
creating and maintaining the required channel. The power so
conferred was to be exercised by a Board of Commissioners.
Such a Board had been appointed and organized prior to the
institution of this suit.

A copy of the act incorporating the Port of Portland was
sent to the Secretary of War, “ who approved the same,” and
the work done by that Port in improving the Willamette and
Columbia Rivers was conducted in conjunction with the United
States engineers in charge of those rivers, and who acted under
instructions from the Secretary of War. The engineers ai-
nually reported to the Secretary the nature and amount of such
work. .

By the River and Harbor Act of July 13, 1892, amending
the seventh section of the River and Harbor Act of Septem-
ber 19, 1890, it was provided : ;

“g§ 7. That it shall not be lawful to build any wharf, pier,
dolphin, boom, dam, weir, breakwater, bulkhead, jetty or struc-
ture of any kind outside established harbor lines, or in any
navigable waters of the United States where no harbor lines
are or may be established, without the permission of the 'Secfe-
tary of War, in any port, roadstead, haven, harbor, navigable
river, or other waters of the United States, in such mannera»?
shall obstruct or impair navigation, commerce, or anchorage 0

said waters ; and it shall not be lawful hereaftve'r to co'mme;ﬂce
the construction of any bridge, bridge draw, bridge piers an¢
abutments, causeway, or other works over or in any port, ¥
roadstead, haven, harbor, navigable river or navxgable
of the United States, under any act of the legislative ass

oad,
waters
embly
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of any State, until the location and plan of such bridge or other
works have been submitted to and approved by the Secretary
of War, or to excavate or fill, or in any manner to alter or
modify the course, location, condition or capacity of any port,
roadstead, haven, harbor, harbor of refuge, or inclosure within
the limits of any breakwater, or of the channel of any navi-
gable water of the United States, unless approved and author-
ized by the Secretary of War: Provided, That this section
shall not apply to any bridge, bridge draw, bridge piers and
abutments the construction of which has been heretofore duly
authorized by law, or be so construed as to authorize the con-
struction of any bridge, draw bridge, bridge piers and abut-
ments or other works under an act of the legislature of any
State, over or in any stream, port, roadstead, haven or harbor
or other navigable water not wholly within the limits of such
State.” 26 Stat. 454 ; 27 Stat. 88, 110.

“§ 12. That section 12! of the River and Harbor Act of
August eleventh, eighteen hundred and eighty-eight, be
amended and reénacted so as to read as follows:

“Where it is made manifest to the Secretary of War that
the establishment of harbor-lines is essential to the preservation
and protection of harbors, he may, and is hereby authorized,
to cause such lines to be established, beyond which no piers,
Wharves, bulk-heads or other works shall be extended or deposits
Made, _Xcept under such regulations as may be prescribed
Iltom time to time by him ; and any person who shall wilfully
Violate the provisions of this section, or any rule or regulation
made by the Secretary of War in pursuance of this section,
iEzE l;e deemed gu.ilty of a misdemeanor, and, on conviction
dou:: ) Sh.all bfa punished by a fine not exceeding one thousand

a15, or Imprisonment not exceeding one year, at the discretion
of the court for each offence.” 26 Stat,. 496, 455,

1 8pe
estfbﬁl:i(;ﬁ ﬁ;m,u‘th:rf i‘t is rPade.manifesF to the Secretary of War that the
IR 11a1~h(;1-: ¢ harbor lmes_ls essential to the preservation and protec-
ok esmb]isl:ed ’b-le may, ax?d is herfeby, authorized to cause such lines to
e @d;7 eyond which no piers or wharves shall be extended or
except under such regulations as may be prescribed from

ti i A
'me to time by him.” 25 Stat, 400, 425, c. 860.
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On the 9th day of August, 1892, the Secretary of War, pro-
ceeding—so the finding of facts states—under section twelve of
the act of 1890, caused certain harbor lines to be established
in the Willamette River within the limits of Portland. And by
an ordinance adopted December 12, 1892, the Common Coun-
cil of the city adopted as its wharf lines the harbor lines so
established.

On or about May 21, 1898, Montgomery applied to the
Secretary of War to have the above harbor lines relocated or
located farther out in front of certain water lots belonging to
him, his complaint being that, as established in 1892, those lines
were too far inland. By order of the Secretary a public hear-
ing was had on this application. A number of the leading
business men of Portland attended and made protests against
the proposed relocation. An account of this meeting, with all
the papers relating to it, was sent to the Chief of Engineers,
who made a report to the Secretary of War favorable to Mont-
gomery’s application. A map accompanied that report, show-
ing the proposed new line. Under date of September 23, 1898,
Mr. Meiklejohn, Acting Secretary of War, approved Mont-
gomery’s application and assented to the proposed change or
relocation of the harbor line.

Having been notified by the local United States engineer
that the War Department had approved the new line, Mont-
gomery began the construction of a wharf by the driving of piles
partly outside of the line of 1892 and in front of his lots, but
wholly inside of the relocated line as indicated on the above
map. He did not drive any piles or place any obstruction 1n
the river outside of the relocated line.

On or about November 2, 1898, the Board of Commissioners ?f
the Port took official action about the new lineand Montgomerys
construction of wharves beyond the line of 1892. They dec.lared
of record that the extension of wharves into the river outsl;ldff of
the line of 1892 would greatly damage the Port and its shipping
interests, and they ordered Montgomery and those acting
under him to cease the construction of any wharf beyo'nd that
line and at once to remove any piling or other obstruction that
he may have placed in the river in front of his property and
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beyond such wharf line. Subsequently, on November 23, 1898,
the Port Commissioners took further action and declared that
the wharf proposed by said Montgomery would interfere with
the navigation of the river by creating shoal places in its now
navigable waters and obstruct the work of making and maintain-
ing a channel in the river twenty-five feet in depth, as provided
for in the act incorporating the Port of Portland.

Of this action by the local authorities Montgomery and those
in his employment were notified in writing.

The suit was brought to prevent the continnance of the work
upon which Montgomery entered. The defendant resisted the
relief asked and insisted that the action of the Secretary of War
gave him complete authority to proceed despite any objections
urged by the City and Port of Portland. The defence was
sustained by a decree of the court of original jurisdiction and
the bill was dismissed. But that decree was reversed by the
Supreme Court of Oregon, its conclusions of law being : That
the wharf lines established on the 12th day of December, 1892,
were then, and ever since have been, the legal and authorized
wharf lines of the Port of Portland; and that the respondent
had no right to drive piles or extend any wharf beyond the
wharf lines so established. The respondent, her attorneys,
agents, servants, and employés were by a final order enjoined
from driving piles or putting any structure in the river outside
Of the wharf lines so established, and commanded to remove all
Piles driven or structures of any description erected therein, be-

%’?;d said wharf lines. Portland v. Montgomery, 38 Cregon,

Mr. John H. Mitchell for plaintiff in error.
As to the pleadings. The facts stated in the bill of complaint
are msufﬁci‘ent to constitute a cause of suit.
{;lt’ihe bill of complaint does not state facts sufficient to con-
iy :Jhcause of suit in th}s, that there is no proper averment,
MOn“mg at th'e wharf be'lng constructed k.)y the respondent,
P :timery » 18 or ever will be any obstruction whatever tq the
e\'erg _10“, or othe'r use .of the harbor, or that such wharf is or
Will be a public nuisance, or that its construction as pro-

sti
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posed will in any manner, or to any extent, interfere with the
work of the Port of Portland in improving such harbor.

The objection that the complaint does not state facts suffi
cient to constitute a cause of suit is not waived by failure to
demur, and this objection may be taken advantage of in the
Appellate Court. Hill’s Annotated Laws of Oregon, vol. 1,
sec. 71, p. 210; Brown v. Emerson,3 Oregon, 452; Evaris V.
Steger, 5 Oregon, 147 ; Mack v. Salem, 6 Oregon, 275 ; Olds v.
Carey, 13 Oregon, 362; Caldwell v. Ruddy, 1 Idaho, N.S.
760 ; Willits v. Walter, 32 Oregon, 411.

II. The court below had no jurisdiction of this cause, for the
reason that the bill of complaint does not state facts sufficient
to confer jurisdiction upon a court of equity. The court below,
therefore, did not err in dismissing appellant’s bill, and this ob-
jeotion is not waived by failure to demur. Hill’s Annotated
Laws, vol. 1, sec. 71, p. 210, and authorities, supra.

II1. The defendant, plaintiff in error here, was entitled to
judgment on the pleadings, dismissing the plaintiff’s bill of
complaint for the reason that no replication whatever was filed
by the plaintiffs to the further and separate answer of the de-
fendant setting up new matter. Therefore all the matgrlal
averments in such separate answer must be taken as admitted
by the plaintiffs to be true, and these admissions entitle the de-
fendant to a decree dismissing the plaintif’s bill.

On themerits. 1. By article 1,section 8, clause 3 of the Con-
stitution of the United States, a grant of power is given to
Congress “to regulate commerce with foreign nations, and
among the several States, and with the Indian tribes.”

This clause of the Constitution, which confers upon Congress
the power to regulate commerce among the seveml'Sta-tes,
leaves to the States, in the absence of Congressional leglslatlon,
the power to regulate matters of local interest, which affect
international and interstate commerce only incidentally ; but the
power of Congress over commerce with foreign nations and
interstate commerce is exclusive whenever the matter 1S 1
tional in character, and admits of a uniform system or plan o
regulation. :

In other words, as to those subjects of commerce which are
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local or limited in their nature or sphere of operation, such as the
erection of bridges, the establishment of harbor lines in harbors,
etc., the city may prescribe regulations, until Congress as-
sumes control of them, but as to such as are national in their
character, and require uniformity of regulation, the power of
Congress is exclusive, and until Congress acts such commerce
is entitled to be free from state regulation, exactions and bur-
dens.  Gibbonsv. Ogden, 9 Wheat. 1; Brown v. State of Mary-
lond, 12 Wheat. 419; Wheeling Bridge Case, 13 How. 421;
Gilman v. Philadelphia, 3 Wall. 118 ; Cannon v. New Or-
leans, 20 Wall. 577 ; Wisconsin v. Duluth, 96 U. S. 388 ;
Turner v. Maryland, 107 U. S. 38; South Carolina v. Geor-
90,93 U. 8.4 5 Transportation Co. v. Parkersburg, 107 U. 8.
6915 Gloucester Ferry Co. v. Pennsylvania, 114 U. S. 196 ;
Brown v. Houston, 114 U. 8. 624; Morgan Steamship Co. v.
Lovisiana, 118 U. 8. 455 ; United States v. Duluth, 25 Fed.
Cases, 925; Ouchita Packing Co. v. Aiken, 121 U. 8. 444 ;
Gould on Waters, sec. 138, page 254; Lawton v. Steele, 152
g- : 1237; Covington & Cincinnati Bridge Co. v. Kentucky, 154
IO ()4
Il The establishment of harbor lines in the navigable
Wwaters of the United States by Congress is an exercise of the
cf)nst.ltut'ional grant of power to regulate commerce with for-
¢gn nations and among the several States, and although the
Btate,.or a municipality acting under authority from the State,
;ﬂay, In the absence of any action by Congress, establish such
1arbor hnes, such action relating to a subject of local interest,
‘fm(i. which affects international and interstate commerce only
tf}llcltientauy, yet, whenever Congress acts, then the power of
lii;'?sttz 12?1:}3 gnbend, and if any conflict exist between the
S ed by the National afnd state Government.s re-
G (;e,n Oie ,Of the State must give way t.o.those established
1. o e:a (;love-rnr'nel'lt.' Sa.me authorl.tles as above.
e gress has jurisdiction, In the exercise of ltS. power to
Wﬁnﬁ : Wi(;lllr}merce, over the nz_tv1gable waters of a river lying
; \‘;ilyeaton Hi -the llm}ts of a single State. (bbons v.' Ogden,
Wiz Veasic v. Moor, 14 How. 568; Willson v.
vird: Creek Marsh Co., 2 Peters, 251 ; Sillman v. Hud-
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son Riwer Bridge Co., 2 Wall. 403 ; Gilman v. Philadelphia,
3 Wall. 713 ; The Passaic Bridges, 3 Wall. 782; Pound v.
Turck, 95 U. S. 459 ; Brown v. Houston, 114 U. S. 622; Glov-
cester Ferry Co. v. Pennsylvania, 114 U. S. 196, and author-
ities, supra.

IV. The action of Congress in enacting sections 7 and 12 of
the River and Harbor Act of September 19, 1890, 26 Stat. 454,
conferring certain powers on the Secretary of War, is not a del-
egation of legislative powers, and said sections are constitutional
Wayman v. Southard, 10 Wheaton, 1-43; Cooley’s Constitu-
tional Limitations, 137 ; Sutherland on Statutory Construction,
sec. 68; United States v. The Eliason, 16 Peters, 291 ; Gratiol
v. United States, 4 How. 80 ; Smith v. Whitney, 116 U. 8. 16T;
Tilley v. R. R. Co., 5 Fed. Rep. 641 ; . R. Co.v. Dey, 35 Fed.
Rep. 866 ; In re Griner, 16 Wisconsin, 447; United Siates ¥.
Ormsbee, 14 Fed. Rep. 209; Field v. Clarke, 143 U.S. 649-
693 ; Locke's Appeal, 12 Penn, St. 491; South Carlina V.
Georgia, 93 U. 8. 13 ; Miller v. Mayor of New York, 109 U. S.
3853 United States v. City of Moline, 82 Fed. Rep. 59;
United States v. North Bloomfield Gravel Mining Co., 81 Fed.
Rep. 253 ; State v. Railroad Co., 37 N. W. Rep. 782; State V.
Railroad Co., 35 N. W. Rep. 118 ; Stone v. Trust Co., 116 U.S.
307 ; United States v. Romard, 89 Fed. Rep. 157; Fullbrook
Irrigation Dist. v. Bradley, 164 U. 8. 112 State v. G’er/eardt:
145 Indiana, 439 ; sec. 12, Deficiency Act, March 9, 1891, 2
Stat. 800, 868 ; sec. 4, River and Harbor Act, August 17, 1834,
Supp. Rev. Stat. vol. 2, p. 250; lllinois v. Lllinois Central L.
R. Co., 91 Fed. Rep. 955.

V. The power conferred on the Secretary of War by sec-
tions 7 and 12 of the River and Harbor Act of September 19:
1890, supra, is plenary and the enactment of those sections by
Congress was a full exercise of all the constitutional power pos-
sessed by Congress in reference to the establishrpent of }]?,rbol'
lines, while the other portions of the act, relating to bPldge?:
was only a partial exercise of the power exercised by Congrelsij
therefore the two pieces of legislation, relating to the two t]}f:
ferent subjects, although all in the same act, are mdlcany;;n
ferent in both purpose and scope, and the correct interpretatl
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and application of the one—that is, that portion of the act re-
lating to bridges, as considered and interpreted in the case of
the Zake Shore and Mickigan Railway Company v. Ohio, 165
U. S. 365, can have no legitimate bearing in the interpretation
and application of sections 7 and 12 relating solely to the es-
tablishment of harbor lines. Sections 4 and 5 and a part of
section 7 of the River and Harbor Act of September 19, 1890, re-
late to bridges, 26 Stat. 426, 453, while section 12 and a part
of section 7, same act, relate solely to the establishment of har-
bor lines. 26 Stat. 426,453 ; Act September 19, 1890, 26 Stat.
453-455.

VI. The act of G. D. Meiklejohn, Acting Secretary of War,
is the act of the Secretary of War. Rev. Stat. sec. 177 ; Supp.
Rev. Stat. vol. 1, 2d ed. p. 707.

VIL The power given to the Secretary of War by section 12
qf the act of September 19, 1890, supra, to establish harbor
lines, implies necessarily the power to modify, change or create
anew.  United States v. The Eliason, 16 Peters, 291 ; United
States v. Romard, 89 Fed. Rep. 157.

VIIL The facts, as presented by the pleadings and evidence,
conferred jurisdiction on the Secretary of War to relocate and
regstablish the harbor line in the manner the same was relocated
and reéstablished by him September 23,1898. Numbers sixth,
seventh and eighth of the findings of fact.

IX. The harbor lines caused to be established by the Secre-
tary of War in front of the property of the respondent, Mont-
ggfnterg’ , August 9, 1892, was on proper application changed and
S‘estla lished by the .Secretary of War, September 23, 1898.
'Xth, seventh and eighth findings of fact; sec. 12, act of
Seplember 19, 1890, 26 Stat. 455.

:a\r‘ ilsl\t\z(t)}l:ght it should be conceded .that ‘ghe Secretary.of
il Ct)llb power to _ehange or reéstablish a harbor line
appellanfz i: ablished by him, as c.ontended for by com}sel for
s T‘andls1 ;1eaftr beyqnd question that he had by virtue of
1800, supp f) the River and Hat:bqr Act of September 19,

Ontﬂotrr]:er,v power to gr:ant a permission to the respondent,
t&blisa Y, to extend his wharf outside the ‘harbor line es-

hed August 9, 1892, and having on proper application done
VOL. cxe—17
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so, neither the State of Oregon, the City of Portland, nor the
Port of Portland, had any right or power to prevent it. Sec
tions 7 and 12, River and Harbor Act of September 19, 189.
Sixth, seventh and eighth findings of fact.

XI. The wharf being constructed by respondent is located
on lands bordering on the navigable waters of the Willamette
River in Portland harbor, within the limits of the City of Port-
land, the fee of which is in the respondent, James B. Montgom-
ery. Paragraph VII, bill of complaint ; answer, paragraph VI;
separate answer, paragraph I ; fifth finding of fact.

XTII. The riparian owner in Oregon, in the absence of re-
strictive legislation, has the right by the common law to con-
nect his shore line by means of wharves, piers or docks con-
structed over the shoal or shallow waters immediately bordering
upon his land with the waters which are navigable in fact.
This he has the right to do not only in his own interest as
a riparian proprietor, but as well also in the interest of the
public, and of national and interstate commerce. Railway Com
pany v. Schurmeier, T Wall. 272 ; Yates v. Milwaukee, 10 Wall
297; Weaver v. Harbor Commissioners, 18 Wall. 57; Dutton
v. Strong, 1 Black, 23. _

XIII. But in the State of Oregon there is added to this com-
mon law right of the riparian owner, supra, an express grant
from the State. Section 4227, act of 1862, Hill’s Code, al.]thOI‘-
izes the owner of any land in Oregon lying upon any navigable
stream, within the corporate limits of any incorporated towD,
to construct a wharf or wharves upon the same, and to extend
such wharf or wharves into such stream beyond the low water
mark “so far as may be necessary and convenient for the use
and accommodation of ships, or other boats or vgssels that may
or can navigate such stream.” Act of 1862, Hill's Code, se¢
4997, s 8

XIV. The question as to what constitutes a pubh'c r'lmsatn(t‘/s
must be determined by general and fixed laws, and it is no ;
be-tolerated that the local municipal authorities of 2 State.c&‘?l
declare any particular business or structure a nuisance lllllre
summary mode and enforce its decree.at its own plilasthel.'
Whether a bridge or a pier is a public nuisance or not, whe
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the same is an obstruction to navigation and commerce or not, is
a question of fact, and no simple declaration of a municipality
can determine the question. Dutton v. Strong, 1 Black, 32;
Yates v. Milwaukee, 10 Wall. 504; Angell on Tide Waters,
1965 West Hartford v. Hartford Water Co., 68 Connecticut,
3235 Milne v. Davidson, 16 Am. Dec. 195; Cooley on Consti-
tutional Limitations, 6th ed. T41, note; FEwerett v. Council
Bluffs, 46 Towa, 67 ; Railroad Co. v. Joliet, 79 1llinois, 44 ; But-
chers Union v. Crescent City, 111 U. S. 146 ; Smith v. Minto,
30 Oregon, 353; 2 Dillon on Mun. Corp. 4th ed. sec. 800;
Grossman v. City of Oakland, 30 Oregon, 478.

XV. The provision of the city charter conferring power on
the City of Portland, “ to regulate the building of wharves and
the driving of piles in the Willamette River within the limits
of the city, and to establish a line beyond which wharves shall
not be built nor piles be driven” (bill of complaint, Abstract
Of Record, 2), does not authorize it to declare by a special or-
dinance that a private wharf is an obstruction to navigation
apd a public nuisance, if in point of fact it is not such obstruc-
tion or a public nuisance. Auth orities, supra.

XVI. Conceding the right of both the City of Portland and
the Port of Portland, as claimed by appellants, to establish
wharf lines in the harbor of the City of Portland, it is respect-
folly submitted that any action taken by the respondents in
that regard in order to have any binding effect whatever, must
’Ergfsonable, and we submit that the location of the line by
te City of Portland was an unreasonable exercise of municipal
Power upon the part of appellants and binds nobody. Author-
1ties, supra,

hj E;II. Conceding for ‘?he argument that the City of Portland
Wharv: P(})l“’er to establish a wharf.line, and to declare that
s sims 1S (&uld not. be extended ogtglde. of such line, even then

s anet eclaratlon‘of the mun}cxpahty that the wharf was
tiOnbo : th ructed outside of suc}‘l lines, anfl t}}at the construc-
i o 1e same was an obstructlop to naxvlgatl'on and therefore
, decla Mt?c:sance, Wl'll not determlr}e the quejstlon.; and on such
i tf]at ;lhalone in th.e complaint, especially if the answer

€ construction of the wharf does in any manner
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interf%n%‘}vwh rt&%"gation or commerce, or the improvement of
the yiwer, andthat it is not a nuisance, either public or private,
t%épfain" the &unicipality, must prove by evidence, other
than t %ere‘ aration of the city itself, that the structure
doesTnterfer@with navigation, or the improvement of the river
ommerce, and that it is a public nuisance. Yates v. Mil
@z}‘(iukee, 10 Wall. 498; Angell on Tide Waters, 196, and au-
thorities, supra.

XVIIL In the incorporation act of the Port of Portland
there is no authority whatever conferred upon the Port of Port-
land to establish harbor lines or wharf lines. The act, there-
fore, upon the part of the commissioners of the Port of Port:
land in establishing by resolution wharf lines on both sides of
the Willamette River, was wultra vires and amounts to nothing.
Secs. 6, 7, 12, River and Harbor Act, September 19, 1890, 26
Stat. 453,456 ; sec. 7, act 1890, as amended July 13, 1892, Supp.
Rev. Stat. vol. 2, p. 30.

XIX. The harbor lines having been established in the Port-
land harbor by the Secretary of War, August 9, 1892, in purst-
ance of the power conferred on him by the twelfth section of
the River and Harbor Act of September 19, 1890, 26 Stat. 46,
therefore, the ordinance of the common council of the City of
Portland, approved December 12, 1892, establishing harbor or
wharf lines, Abstract of Record, 2, was unconstitutional a_nd
wholly inoperative, except in so far as the harbor or whaﬁ line
established by such ordinance did not conflict with the line es-
tablished by the Secretary of War. Authorities, supra.

XX. From the pleadings in this case it is shown, and con-
ceded by complainants, that no action whatever had been taken
either by the City of Portland or the Port of Portland, estab-
lishing either harbor or wharf lines in the harbor of Portland
prior to August 9, 1892, when the harbor lines in said harbor
were caused to be established by the Secretary of War. And
it is further shown and conceded by said bill of complaint, that
the State of Oregon had not, prior to September 19, 1890, the
date of the passage of the River and Harbor Act, sup74, Confir'
ring power on the Secretary of War to cause harbor lines to b€
established in the navigable harbors of the United States, pags
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any act conferring upon the City of Portland power to establish
harbor or wharf lines. This power on the part of the city only
dates from February 19, 1891. When, therefore, the General
Government, in the interest of international and interstate com-
merce, assumed jurisdiction of the waters of the Portland har-
bor by establishing harbor lines therein, neither the State of
Oregon, nor the City of Portland, nor the Port of Portland,
had established or attempted to establish any such harbor lines.

XXI. “The authorities of a town will not be permitted to
locate an imaginary deep water line away from the navigable
part of a river or bay and without making the water navigable
up to that line, so as to deprive the riparian owners of the ad-
vantages of wharves, under a provision of law conferring upon
such town the right to regulate the line of deep water to which
wharves may be built.” Wool v. Edenton, 117 8. C. 1, and
authorities, supra.

XXII. Whenever a police power is so exercised by a State
as to come within the domain of Federal authority, as defined
by the Constitution, the latter must prevail.  Gibbons v. Ogden,
9 Wheat. 1, 210 ; Henderson v. The Mayor, 92 U. S. 259, 272;
New Orleans Gas Co. v. Louisiana Light Co., 115 U. S. 650,
661; Morgan v. Louisiana, 118 U. S. 464.

XXIIL The police power does not extend to depriving any
person of the lawful use of property without due process of law,
and without just compensation. Matter of Jacobs, 98 N. Y.
110; Matter of Cheesbrough, 78 N. Y. 232; Rockwell v. Near-
ung, 35 N. Y. 302; Fourteenth Amendment, Const. U. S.

XXIV. “Wharves, levees and landing places are essential to
comme?ce by water, no less than a navigable channel and a
Elear rwer”  Transportation Co. v. Parkersburg, 107 U. S.
t‘ LW- _No foreign or interstate commerce can be carried on with
F'elelt‘lzens of a State without the use of a wharf. Mr. Justice

teld in Gloucester Ferry Co. v. Pennsylvania, 114 U. S. 205.

Mr. Thomas D. Rambaut and Mr. C. E. S. Wood for de-

fendants in error, with whom Mr. George H. Williams was
on the brief, ;

The material facts in the case at bar are quite similar to
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those in the case of Cummings v. Chicago, decided by this
court February 23, 1903, where it is held that private par-
ties must obtain the assent of the constituted agencies of
the State as well as the assent of the agent of the National
Government before erecting a structure in navigable waters
wholly within the State, and the authority of the decision in
that case compels the affirmance of the judgment of the Supreme
Court of Oregon in this case unless the court is persuaded to
overthrow the doctrine it has so recently enunciated. Cum-
mangs v. Chicago, 188 U. 8. 410. No ground for the reversal
of that doctrine has been suggested, and a review of the de
cisions by this court shows that it has been the established
policy of the National Government to leave to the several
States plenary authority over such purely local matters as the
location of wharf lines in navigable waters lying wholly within
the limits of the respective States. Gibbons v. Ogden, 9
Wheaton, 1; Willson v. Black Bird Creek Marsh Co., 2 Pet.
245 ; Gilman v. Philadelphia, 3 Wallace, 718 ; Keokuk N. L. /B
Co. v. Keokuk, 95 U. S. 877; Mobile County v. Kimball, 102
U. 8. 238; Cincinnati dee. Packet Co. v. Trustees Catlettshury,
105 U. 8. 559 ; Parkersburg Transportation Co. V. Parkerf-
burg, 107 U. 8. 801; OQuachita Packet Co. v. Aiken, 121 U. 8.
444 Illinois Central R. R. v. lllinois, 146 U. 8. 387 ; Wille
mette Bridge Co. v. Hatch, 125 U. 8.1, 11.

The River and Harbor Act passed by Congress in 1890,
does not expressly exclude the previously exercised author-
ity of the States over such matters, but deals with the harbor
area only, and leaves to the respective States plenary control
over the wharf area wholly within their limits. The estab-
lished policy of this Government in permitting Stateﬁs FO cot
trol wharves is not to be overthrown by a mere inference.
Lake Shore & Mich. So. Ry. v. Ohio, 165 U. 8. 365; Cum
mings v. Chicago, supra. The delegation to the Secretary Oi
War of authority to establish a line beyond which no _“‘hali
shall extend into the protected harbor area, without his per-
mission, does not confer upon that officer the power to g“’e
original authority to build wharves in the wharf area bet“‘een
the protected harbor area and the shore. If the act of Com-
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gress of 1890 purports to confer upon the Secretary of War
this authority, it is tantamount to conferring upon that officer
the power to regulate commerce with foreign nations and
among the several States, and is unconstitutional. Art. X,
Amendments to U. S. Constitution.

Congress and the States have concurrent authority over nav-
igable waters wholly within the States until Congress excludes
the State’s authority. The intention to exclude the State’s
authority must be clearly manifest, and while, no doubt, this
court could confirm the judgment of the Supreme Court of
Oregon upon the authority of the recently decided Cusminings
case, still this court should take advantage of the opportunity
to declare invalid the act of Congress of September 19, 1890,
before further mischief be done under it. G<bbons v. Ogden,
supra. The attempt of the Secretary of War to reéstablish
the harbor line was inoperative. If his authority be limited to
a mere executive act he became functus officio when the original
barbor line was established ; but if his authority be to locate
harbor or wharf lines at his discretion, then Congress attempted
to transfer to this officer the regulation of international and
Interstate commerce, and the act is void. The power to regu-
late commerce is wholly a delegated power from the States,
and it cannot be redelegated by Congress. Art. X, Amend-
ments to U. 8. Constitution. It would be contrary to the fun-
damental principles of this Government to permit a body elected
b)’_ the people, as Congress is, to turn over to an appointive
officer the power entrusted to it. The incongruity of the act
'S apparent when it is realized that the mere deputy of this ap-
pomted cabinet officer can exercise this enormous national

bower during the temporary absence of his chief, as was done
In this case,

3 ?@R- Justicr Harrax, after making the foregoing statement,

elivered the opinion of the court.

= 'Ié'h;s case cannot be distinguished in principle from Cummings

i tlithf 0]{'“’“90; 188 U. 8. 410, decided at the present term.
alb case it appeared that the Secretary of War, proceeding
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under the act of September 19, 1890, and other legislation of
Congress, had given his assent to the rebuilding of a certain
dock in Calumet River, within the limits of Chicago; which
river, being one of the navigable waters of the United States,
had been surveyed by the direction of the Government, and for
its improvement Congress had made appropriations from time
to time. When that action was commenced there was in force
an ordinance of the Oity of Chicago, enacted under the author-
ity of the State, forbidding the construction of any pier, dock
or other structure in navigable waters within the limits of that
city without first obtaining a permit from its Department of
Public Works. And the question was whether under the acts
of Congress, including that of 1890, the above ordinance wasof
any avail as against the permit of the Secretary.

The contention of the plaintiff was that Congress, by its ap-
propriations for the improvement of Calumet River, had taken
such complete possession of that stream as to deprive the local
authorities of all power in respect of the building or maintenance
of structures in that river. In determining that question the court
took into consideration various enactments, including the tenth
section of the River and Harbor Act of March 3, 1899, c. 425
(passed after the present suit was brought,) as follows: * That
the creation of any obstruction not affirmatively authorized by
Congress, to the navigable capacity of any of the waters of the
United States is hereby prohibited ; and it shall not be lawful
to build or commence the building of any wharf, pier, dolphin,
boom, weir, breakwater, bulkhead, jetty, or other structures in
any port, roadstead, haven, harbor, canal, navigable river, Of
other water of the United States, outside established harbor
lines, or where no harbor lines have been established, except of
plans recommended by the Chief of Engineers and authorize
by the Secretary of War; and it shall not be lawful to excavate
or fill, or in any manner to alter or modify the course, I
condition, or capacity of, any port, roadstead, ha\’em_h%rbor%
canal, lake, harbor of refuge, or inclosure within the limits l0
any breakwater, or of the channel of any navigable water of tlle
United States, unless the work has been recommended by the

ocation,
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Chief of Engineers and authorized by the Secretary of War
prior to beginning the same.” 30 Stat. 1121, 1151.

In that case we recognized the doctrine as long established
that the authority of a State over navigable waters entirely
within its limits was plenary, subject only to such action as
Congress may take in execution of its power under the Consti-
tution to regulate commerce among the several States. After
referring to Lake Shore & Michigan Railway v. Ohio, 165 U.S.
365, 366, 368, (1896), we said that if Congress had intended
by its legislation, prior to that decision, “to assert the power
to take under national control, for every purpose, and to the
fullest possible extent, the erection of structures in the navi-
gable waters of the United States that were wholly within the
limits of the respective States, and to supersede entirely the
authority which the States, in the absence of any action by
Congress, have in such matters, such a radical departure from
the previous policy of the Government would have been mani-
fested by clear and explicit language. In the absence of such
%anguage it should not be assumed that any such departure was
lntended. 'We do not overlook the long-settled principle that
the power of Congress to regulate commerce among States ¢ is
complete in itself, may be exercised to its utmost extent, and
ackno‘wledges no limitations other than are prescribed in the
Constitution.”  Gébbons v. Ogden, 9 Wheat. 1, 196 ; Brown v.
Maryland, 12 Wheat. 419, 446 ; Brown v. Houston, 114 U. S.
630 But we will not at this time make any declaration of
opinion as to the full scope of this power or as to the extent to
}V'hloh Congress may go in the matter of the erection, or author-
lzing the erection, of docks and like structures in navigable
waters that are entirely within the territorial limits of the
several States. Whether Congress may, against or without the
expressed will of a State, give affirmative authority to private
B?'l‘tles to erect' structures in such waters, it is not necessary in
tlots?ii :;) ;i:'cflde. hIt is only necessary to say that the act of 1899
e 0“1' e?‘z the purpose of Congt:ess to go to that extent
Shisichy top % erto (Ii-egulat.e tjox'"(?lgn and 1n.tersta,te commerce and
disiif chtp;rse e the omgxpal authorlty. of the States. The

ct, reasonably interpreted, is to make the erec-
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tion of a structure in a navigable river, within the limits of a
State, depend upon the concurrent or joint assent of both the
National Government and the state government. The Secre-
tary of War, acting under the authority conferred by Congress,
may assent to the erection by private parties of such a structure.
Without such assent the structure cannot be erected by them.
But under existing legislation they must, before proceeding un-
der such an authority, obtain also the assent of the State act-
ing by its constituted agencies.”

There is nothing in the present case to distinguish it from
the Cummings case. While section 12 of the act of 1890 forbade
the construction or extension of piers, wharves, bulkheads, or
other works, beyond the harbor lines established under the
direction of the Secretary of War, in navigable waters of the
United States, ““ except under such regulations as may be pre-
scribed from time to time by him,” it does not follow that
Congress intended in such matters to disregard altogether the
wishes of the local authorities. Its general legislation so far
means nothing more than that the regulations established by
the Secretary in respect of waters, the navigation and com-
merce upon which may be regulated by Congress, shall not be
disregarded even by the States. Congress has not, however,
indicated its purpose to wholly ignore the original power of
the States to regulate the use of navigable waters entirely with-
in their respective limits. Upon the authority then of (-
mings v. City of Chicago, and the cases therein cited—to which
we may add Willamette Bridge Co. v. Hatch, 125 U. ‘S. 1—we
hold that, under existing enactments, the right of private per-
sons to erect structures in a navigable water of the United States
that is entirely within the limits of a State, cannot bt? gald to be
complete and absolute without the concurrent or joint assent
of both the General and state Governments. Of course, 'the
right of the Government to erect public structures in a navigy
ble water of the United States rests upon different grounds.

In this view it is unnecessary to consider the general ques:
tion discussed at the bar whether Congress has or not, by some
of its enactments relating to structures in navingble wateri.
committed to the Secretary of War the determination of mal-
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ters that are legislative in their nature and which, under the
Constitution, could only be determined, in the first instance, by
Congress. It is sufficient now to say that the legislation upon
which the defendant relies to justify the construction of the works
in question does not, when reasonably interpreted, indicate any
purpose upon the part of Congress to assume such complete and
absolute control of the navigable waters of the United States as
will make of no avail the action of the States in respect of the
erection by private parties of structures in waters wholly with-

in their respective limits. ’

The judgment of the Supreme Court of Oregon is
Affirmed.

WILKES COUNTY ». COLER.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE FOURTH
CIRCUIT.

No. 247. Argued April 17, 20, 1903.—Decided May 18, 1903.

The North Carolina ordinance of March 8, 1868, has been declared by
the Supreme Court of that State and by this court, (180 U. S. 532,)
toﬂ have been the law of North Carolina when bonds were issued by
Wllkgs County for subseription to stock of the Northwestern North
Carolina Railroad Company. All the conditions of the ordinance as to
the route of the railroad and the approval of a majority of the qualified
Ele(.ltox“s of the county having been met, the county had power to sub-
scribe to the stock of the road and to issue its bonds therefor, and it

cannot now contend that the bonds are invalid for want of power on its
part to issue them.

THE case is stated in the opinion of the court.
Mr. A. C. Avery tor petitioners.

M]’M r. John z. ?)illon for respondents. Mr. Harry Hubbard,
r.John M. Dillon and Mr. Charles Price were on the brief.

Mz. Justicn Harrax delivered the opinion of the court.

This is an action against Wilkes County, North Carolina,
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upon certain bonds, each reciting that it was issued in payment
of the subscription by that county to the capital stock of the
Northwestern North Carolina Railroad Company, by author-
ity of an act of the General Assembly of North Carolina, rati-
fied the 20th day of February A. D. 1879, entitled < An act to
amend the charter of the Northwestern North Carolina Rail
road for the construction of a second division from the towns
of Winston and Salem, in Forsyth County, up the Yadkin Val-
ley, by Wilkesboro, to Patterson’s factory, Caldwell County,
and authorized by a vote of a majority of the qualified voters
of Wilkes County, by an election regularly held for that pur-
pose on the 6th day of November A. D. 1888, and by an order
of the Board of Commissioners of Wilkes County made on the
first day of April A. D. 1889.”

Coler & Co., holders of some of the bonds, obtained a judg:
ment against the county in the Circuit Court. The case was
then carried to the Circuit Court of Appeals, which certified
certain questions to this court under the Judiciary Act of
March 8, 1891, c¢. 517. Those questions were answered, and
the answers having been certified to the court below, the case
was finally tried, resulting in the affirmance of the JqulilﬁTt
against the county. Wilkes County v. Coler, 180 U. > 5063
Board of Commissioners v. Coler, 113 Fed. Rep. 725. It 18
now here on writ of certiorari sued out by Wilkes County.

The facts out of which this litigation arose are fully set forth
in the former opinion. It is necessary to restate some of them
as well as to recall the points heretofore decided.

It appears that the principal question in the case, when for
merly here, was as to the effect of the recitals in the bonds.

The plaintiffs contended that being bona fide ho}ders th'e{’
were entitled to assume that there had been a compliance Wl;l
all the provisions of the act of February 20, 1879, upon 1“9
authority of which the bonds purported to have been issued.

The defendant contended that as the journals of the respec-
tive houses of the Legislature did not show that the yeas ?ll
nays were entered on the second and third readings Of"tg)leti_)?lt
subsequently published as the act of February 20, 1879, lu '
act was void under section 14 of Article 2 of the state constl
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tion, providing that “ No law shall be passed . . . to im-
pose any tax upon the people of the State, or to allow the
counties, cities or towns to do so, unless the bill for the purpose
shall have been read three several times in each house of the
General Assembly, and passed three several readings, which
readings shall have been on three different days, and agreed to
by each house respectively, and unless the yeas and nays on the
second and third reading of the bill shall have been entered on
the journal.”

This contention of the county was supported by several
decisions of the Supreme Court of North Carolina that are
referred to in our former opinion; and one of the questions
propounded to this court was whether the Circuit Court should
accept those decisions as controlling in respect of the alleged
?nvalidity of the act of 1879. That question was answered
in the affirmative, this court being of opinion that as matter
of propriety and right the decision of the state court on
the question as to what is a law of the State was binding
upon the courts of the United States. 180 U. S. 506, 526.

That answer, of course, eliminated from the case the act of
1879 as giving authority to issue the bonds in suit; and it,
therefore, became necessary to inquire whether such authority
could be found elsewhere in the legislation of the State—this
court being of opinion that the invalidity of the act of 1879, as
;Jonfemng power to issue the bonds, did not estop holders of
bonds from showing that there was in fact ample authority to
18sue them, 5
th?():? insisted that, sufficient authority was to be fgund in
&Ssemblé?lan:e Igf March 8, 1868, passed by the Convention that
2 ura aleigh, North Carf)lm'a, on January 14, 1868,

By th};t 80263 of frammg a constitution for tha.t State. ;
Loy ;122}1{11;365, which took effect from its passage, it
2o of o or. moreatt ‘foll; the purpose of' constructing a rail-
olina Railrong : racks, from some point on the'North. Car-

road, between the town of Greensboro, in Guilford

Co :
ounty, and the town of Lexington, in Davidson County, run-
nlng by w

Some point,

ay of Salem and Winston, in Forsyth County, to
In the northwestern boundary line of the State, to
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be hereafter determined, a company is hereby incorporated
under the name and style of the Northwestern North Carolina
Railroad Company, with a capital stock of two millions of
dollars, which shall bave a corporate existence as a body politic,
for the space of ninety-nineyears, . . . §1. . . . That
the capital stock of said company may be created by subscrip-
tions on the part of individuals, corporations and counties, in
shares of one hundred dollars. §2. . . . That after the
organization of said company and the election of the president
and other necessary officers, the officers so elected shall proceed,
under the advice of the directors, to locate the eastern terminus
of the Northwestern North Carolina Railroad, and shall proceed
to construct said road, with one or more tracks, as speedily as
practicable, in sections of five miles each, to the towns f’f
Winston and Salem in Forsyth County, which portion of said
railroad, when completed, shall constitute its first division:
Provided, That if the distance from the nearest section to the
towns of Winston and Salem be less than five miles, the same
shall be considered a section. § 5. . . . That the stock
holders of said company may pay the stock subscribed by them
either in money, labor or material for constructing said road,
as the board of directors may determine, and that all coyntles
or towns subscribing stock to said company shall do so I the
same manner and under the same rules, regulations and re-
strictions as are set forth and prescribed in the act incorporat
ing the North Carolina and Atlantic Railroad Company, [At
lantic and North Carolina Railroad Company,] for the govern-
ment of such towns and counties as are now allowed 0
~ subscribe to the capital stock of said company. § 12. f
That the company shall have power to construct brancl'les o
said road, one of which shall run from the towns of Winston
and Salem by way of Mount Airy, in Surry County, the
line of the State of Virginia.” §13. : ) 7
The act incorporating the Atlantic and North Carolina Rﬁvli
road Company, referred to in the Ordinance of 1868, W&
passed in 1852. Laws of N. C. 1852, pp. 484, 499. By secm(?ll
33 of that act it was made “lawful for any incorporated to“trl
or county near or through which said railroad may pass ¥
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subscribe for such an amount of stock in said company as they
shall be authorized to do by the inhabitants of said town or the
citizens of such county, in manner and form as hereinafter
provided.” By section 85 it was provided “that if upon the
return of such constable . . . itshallappear thata majority
of the qualified voters of such town and by the return of the
sheriff that a majority of the qualified voters of such county
voting upon the question are in favor of the subscription, the
corporate authorities of such town, and the justices of such
county shall appoint an agent to make the subscription in
behalf of such town and county, to be paid for in the bonds of
such town and county and on such time as shall be agreed on
by said town officers and the justices of such county.” Laws
of N. C. 1852, c. 136.

'After referring to certain decisions of the Supreme Court of
x\(?rth Carolina, relating to the Ordinance of 1868—particularly
Hill v. Com’rs, 67 N. C. 367, and Belo v. Com’rs, 76 N. C. 489
—we 'said: “It results that when the bonds here in question
were Issued in 1889, it was the law of North Carolina that the
Ordinance of 1868, constituting the charter of the North West-
ern North Carolina Railroad Company, was not superseded
by the constitution of 1868, but was in force and therefore
gave power to counties embraced by its provisions to take stock
In that company and pay for it in county bonds just as Forsyth
County had done.” 180 U. S. 529. 2
i int(})f:? ﬁ)trinciple ann(?unced in our forme?r opinion was
£ Stalti as .otf the parties were to be determined by the law
S s it was 'declarfad by the state court to be at the

¢ the bonds were issued in the name of the county and put
upon the market.

th'AS Indicating some of the points left undecided, we make
18 extract from our opinion :

o tl:: ‘;g:]Vet referred. fully to the Hll and Belo cases because
of Nosit Ces Tpntentlon of leal:ned counsel that under the law
i arolina, as declared in those cases before the bonds
question were {nade, the Ordinance of 1868, without the aid
gislation, gave full power to Wilkes County to

f)f subsequent, e
18sue su = Sokhc 5
chbonds. This view suggests various questions as to the
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scope and effect of that Ordinance. Assuming, as we must,
that the Belo and Hill cases held that the Ordinance of 1868
remained in force after the adoption of the constitution, did the
general power given by that Ordinance to the North Western
Railroad Company to coustruct a railroad from its eastern ter-
minus, ‘running by way of Salem and Winston, in Forsyth
County, to some point in the northwestern boundary line of
the State, to be hereafier determined,’ invest Wilkes County
with authority to subscribe to the stock of the company and
to issue bonds in payment of such subscription ? Was Wilkes
County in the same category with Forsyth County ¢ Was the
route of the road northwest of Salem and Winston to some
point in the northwestern boundary line of the State tobe
determined by the legislature or by the company ? If by the
legislature, was that route ever determined otherwise than by
the act of 1879, which has been adjudged never to have become
a law of the State? Did Wilkes County have authority, under
the Ordinance of 1868 alone, to aid, by a subscription of stock
and bonds, the construction of the second division of the road
referred to in the act of 1879, extending from the towns of
Winston and Salem, up the valley of the Yadkin by way of
Jonesville and Wilkesboro, in the county of Wilkes, to Patter
son’s Factory, in the county of Caldwell ? These are matters
about which we do not feel disposed to express an opimon
under the very general and indefinite questions certified from
the Circuit Court of Appeals. Nor do we deem it proper 0
express any opinion as to the scope and the effect upon th?
rights of the parties of sections 1996, 1997, 1998 and 1999 o
the Code of North Carolina. The certified questions do not
directly or explicitly relate to any question arising undgr those
sections of the Code ; and it is not appropriate that this 001_11"‘3
should, under the questions certified, consider and determine
the entire merits of the case.” 180 U. S. 532. :

That the qualified voters of Wilkes County gave their san¢
tion to a subscription to the capital stock of the Noth WesieIT
North Carolina Railroad Company ; that the bf)nds in sulb ar]ez
part of those issued in payment of such subseription ; 'that St(ﬁ; :
was issued to the county to the full amount subscribed ; t
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the road desired by the people of the county was constructed
and is in operation : that for many years the county paid in-
terest upon the bonds; and that the plaintiff purchased the
bonds in suit for value and in good faith ; these propositions
are not disputed. However strongly these facts appeal to every
one’s sense of right and justice, they do not estop the county
from raising the question of its power to have made the sub-
scription and issued the bonds in question. We repeat what
was said in the former opinion—indeed what had been held in
many previous decisions—that if there was an absolute want
of power to issue the bonds in question every purchaser of them
was charged, in law, with notice of that fact, and could not look
to the county in whose name they were issued. Such power
could not be created by mere recitals in the bonds.

Did the county of Wilkes have power to issue these bonds?
The plaintiff insists that the county had double legislative au-
thority for issuing them ; first, under the ordinance of 1868 in-
corporating the Northwestern North Carolina Railroad Com-
pany 5 second, under the above sections of the Code of North
Carolina of 1883,

.We have seen that at the time the bonds were issued the Or-
dinance of 1868 was in force and gave power to counties em-
braced by its provisions to take stock in the Northwestern
lI:T()orth Oarqlina Railroaq Company and pay for it in county

nds.  This was held, in our former opinion, to be taken as
?‘?uiw foi} North Carolina, because so declared by the Supreme
a;s e ;)a\ 1{;&, Sta.te when ‘the bonds were 1'ssued, and therefore
g g( {hwhwh thg r]ghts f)f thg parties were to be detef'-

Wheth;s ¥ h) at t.he v1ta1. inquiry, on this part of the case, is
i Ord'e road in question was embraced by the provisions
i th-ltmgn(({? of 1868, and therefore.ong that could be aided
pu Willq;s . rdinance by county subscriptions and bonds. If
i &ndo_u{lty was p}amly in the same category as Fo.rsyth
i a\ i 1ts bonds (1s§ued in payment of the subscription
gns must be sustained as vah(*:l upon the same grounds
e | preme Court of North Carolina approved in reference

® bonds issued by Forsyth County.

Turning now to the Ordinance of 1868, we find that the North-
VOL, cxXc—8
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western North Carolina Railroad Company was incorporated
to construct a railroad of one or more tracks ¢ from some point
on the North Carolina Railroad between the towns of Greens
boro and Lexington, running by way of Salem and Winston in
Forsyth County to some point in the northwestern boundary
line of the State, to be hereafter determined.” No question
arises in the present case as to the route adopted for the road
that was constructed from its beginning point or eastern ter-
minus to Salem and Winston, two towns near each other. It
was mandatory under the ordinance that the road should run
by the way of Salem and Winston. The road that Wilkes
County desired to be built was from Salem and Winston to
Wilkesboro. That was the road in aid of the construction of
which itsbonds were issued. If a road from Salem and Winston
to Wilkesboro was substantially in the direction of * the north-
western boundary line of the State,” then it would be one al-
thorized by the Ordinance of 1868. The Ordinance did not fix
the particular point in the northwestern boundary at which the
northwestern terminus of the road should be established: It
was some point, on that boundary, to be thereafter determined.
Unless the legislature interfered and itself fixed the northwestern
terminus of the road, the railroad company had the power to
establish it at its convenience or as the necessities of the situd-
tion required, taking care that whatever route was adoptefi the
road as constructed from time to time was to be, substantially;
in the direction of some point in what was reasonably to 'be
deemed the northwestern boundary line of the State. Un-
doubtedly those interested in the enterprise, as well as tl.le Con:
vention, contemplated that the road would be built mainly ?5
money derived from municipal subscriptions and bonds. T“l'
railroad company was, therefore, left free to adopt a gener®
route that would take the road  near or through ” such (:'(Jllﬂl_“"b
as would aid the enterprise—no condition as to route being mz
posed except that the road should be in the direction (:{}SO“:]_
point on the northwestern boundary line of the State. The ?id
thority of counties, by subscription of stock and bonds, to u;) :
in the construction of a part of the road, did not depend UPW
the northwestern terminus being first established. If acouny
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had authority, under any circumstances, to subscribe stock and
issue bonds that authority could be exercised with reference to
that part of the road in which, by reason of its location, it was
immediately concerned. We are of opinion that the part of
the Northwestern North Carolina Railroad which is here in
question was, in a substantial sense, in the direction of some
point in the northwestern boundary line of the State—due re-
gard being had to the physical nature of the country through
which it was to pass. The contention to the contrary cannot
be sustained.

Looking further into the Ordinance of 1868, we find that it
contemplated and authorized subscriptions by counties. It pro-
vided that all counties and towns subscribing stock to said com-
pany should do so in the same manner and under the same rules,
regulations and restrictions as were set forth and prescribed in
the charter of the Atlantic and North Carolina Railroad Com-
pany for the government of such towns and cities as were then
allowed to subscribe to the capital stock of that company.
Reading those provisions of the charter of the Atlantic and
_N Qrth Carolina Railroad Company into the Ordinance of 1868,
163, we think, clear that any county near or through which
the Nprthwestern North Carolina Railroad might pass (in the
direction of some point in the northwestern boundary line of
the State) could subscribe stock to be paid for by its bonds, pro-
V"l_eda'&l“'ayS, that the subscription was first approved by a
Majority of the qualified electors of the county voting upon the
SE:SZI?I{VQT subscription.  All these conditions were met in the
Ositi0n : ! ke; CO}lnty. The qua.liﬁed voters sustained the prop-
ek too s1: chbe, anq there is no substantial ground upon
un(le; thée(s) (ti e contention that the county was \xjitl.lout:, power,
7 ir inance of 18§8, to make the subscription in ques-

Ot Si}le its bon.ds in payment' therefor.

i h;lczs 10ns relam_ng to th.e Ordinance of 1868 were dis-
meaniné‘thosgsel 3 l?ut In the view we tajke as to i_ts scope and
he 1 questions pegd not be noticed in this opinion.

appellees further insist that ample authority to issue the

28333 ;“ suit is also found in sections 1996, 1997, 1998, 1999 and
ot the Civil Code of North Carolina.
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We do not deem it necessary to determine the scope of those
sections ; for, as we have seen, Wilkes County, independently
of those sections, had authority under the Ordinance of 1868 to
make the subscription and issue the bonds here in question.
And this conclusion rests upon the law of North Carolina as
declared by the Supreme Court of the State to have been at the
time Wilkes County made its subscription and issued its bonds.
This is sufficient to dispose of the case.

The judgment is

Affirmed.

BOCKFINGER ». FOSTER.

APPEAL FROM THE SUPREME COURT OF THE TERRITORY OF OKLA-
HOMA.

No. 175. Argued February 26, 1903. Decided June 1, 1903.

Until the title to lands within any townsite boundary has been finally dis-
posed of as provided in the act of Oklahoma Townsite, May 14, 1899, no
suit can be maintained against the Townsite Trustees as such to divest
them of the title held by them in trust for occupants under that act; al-
though a townsite occupant, after receiving title under the act, may be
sued by any one claiming that he had acquired under the homestead I'{WS
a right as to the lands prior and superior to that held by the Townsite
Trustees for the use and benefit of the townsite occupants. :

The Townsite Trustees do not hold an indefeasible title as of private rlgh_"
with power to dispose of at will, but only as trustees for such occupants
as may be ascertained, in the mode prescribed by the act of Congress, 10
be entitled to particular lots within the townsite boundary.

The investiture of the Trustees with title is only a step tmvards.the'f e
mission, finally, to the occupants of the full interest of the United Sta
in the land.

rans-

Tus case involves the construction of the act of CO“gr?i
passed May 14, 1890, entitled “ An act to provide for towniltl:
entries of lands in what is known as ¢ Oklahoma,’ and for oth¢
purposes.” 26 Stat. 109, c. 207.

As the purpose and scope of the act can be ascer
by examining all of its provisions, it is here given in

tained only
full ;
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“§ 1. That so much of the public lands situate in the Terri-
tory of Oklahoma, now open to settlement, as may be neces-
sary to embrace all the legal subdivisions covered by actual
occupancy for purposes of trade and business, not exceeding
twelve hundred and eighty acres in each case, may be entered
as townsites, for the several use and benefit of the occupants
thereof, by three trustees to be appointed by the Secretary of
the Interior for that purpose, such entry to be made under the
provisions of section twenty-three hundred and eighty-seven
of the Revised Statutes as near as may be ; and when such entry
shall have been made, the Secretary of the Interior shall pro-
vide regulations for the proper execution of the trust, by such
trustees including the survey of the land into streets, alleys,
squares, blocks, and lots when necessary, or the approval of
such survey as may already have been made by the inhabitants
thereof, the assessment upon the lots of such sum as may be
necessary to pay for the lands embraced in such townsite, costs
of survey, conveyance of lots, and other necessary expenses,

including compensation of trustees : Provided, That the Sec-
retary of the Interior may when practicable cause more than
one to-wnsite to be entered and the trust thereby created exe-
cuted in the manner herein provided by a single board of trus-
tees, but not more than seven boards of trustees in all shall be

appoi - :
Ppointed for said Territory, and no more than two members

;;:tl;y of said boards shall be appointed from one political
“§ 2. That in the execution of such trust, and for the pur-
Efsjucl)f the conveyance of title by said trustees, any certificate
n nei; };a}c)er' evidence of claim duly issued by the authority
e r;gsiteeth or Sbl{Oh purpose by the people residing upon any
i the subject of entry hereunder, shall be, taken as evi-
S dese 9§0upancy by the holder thereof of the lot or lots
% tnid Dri C“t ‘fd, except fnhat where there is an adverse claim
s oi‘ th};erl y such certificate shall only be prima facie evi-
et t}c‘ alm of occupancy of the holder: Provided, That
e z?nv ci.u_s act contained shall be so construed as to make
it laim no_w 1¥1va11.d of those who entered upon and
Piec said lands in violation of the laws of the United States
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or the proclamation of the President: thereunder: Provided
Jurther, That the certificates herein before mentioned shall not
be taken as evidence in favor of any person claiming lots who
entered upon said lots in violation of law or the proclamation
of the President thereunder.

“§8. That lots of land occupied by any religious organiza-
tion, incorporated or otherwise, conforming to the approved
survey within the limits of such townsite, shall be conveyed
to or in trust for the same.

“& 4. That all lots not disposed of as hereinbefore provided
for shall be sold under the direction of the Secretary of the In-
terior for the benefit of the municipal government of any such
town, or the same or any part thereof may be reserved for pub-
lic use as sites for public buildings, or for the purpose of parks,
if in the judgment of the Secretary such reservation would be
for the public interest, and the Secretary shall execute proper
conveyances to carry out the provisions of this section.

“g 5. That the provisions of sections four, five, sixand seven,

of an act of the legislature of the State (of) Kansas, entitled
¢ An act relating to townsites,” approved March second, eighteen
hundred and sixty-eight, shall, so far as applicable, govern the
trustees in the performance of their duties bereunder.

“8 6. That all the entries of townsites now pending on ap-
plication hereafter made under this act, shall have preference
at the local land office of the ordinary business of the office and

shall be determined as speedily as possible, and if an appeal shall
be taken from the decision of the local office in any such case
to the Commissioner of the General Land Office, the same shall
be made special, and disposed of by him as expeditiously as the
duties of his office will permit, and so if an appeal sh.oull-‘1 be
taken to the Secretary of the Interior. And all applications
heretofore filed in the proper land office shall have the sam?
force and effect as if made under the provisions of this .act, an;
upon the application of the trustees herein provided for, suclli
entries shall be prosecuted to final issue in the names .of Suclé
trustees, without other formality and when final entry 15 i i
the title of the United States to the land covered by such entr)‘
shall be conveyed to said trustees for the uses and purposes
herein provided.
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“8 7. That the trustees appointed under this act shall have
the power to administer oaths, to hear and determine all con-
troversies arising in the execution of this act shall keep a rec-
ord of their proceedings, which shall, with all papers filed with
them and all evidence of their official acts, except conveyances,
be filed in the General Land Office and become part of the
records of the same, and all conveyances execauted by them
shall be acknowledged before an officer duiy authorized for
that purpose. They shall be allowed such compensation as the
Secretary of the Interior may prescribe, not exceeding ten dol-
lars per day while actually employed ; and such traveling and
other necessary expenses as the Secretary may authorize and
the Secretary of the Interior shall also provide them with nec-
essary clerical force by detail or otherwise.

“§ 8. That the sum of ten thousand dollars or so much
Fhereof as may be necessary is hereby appropriated to carry
Into effect the provisions of this act, except that no portion of
sald sum shall be used in making payment for land entered
hereunder, and the disbursements therefrom shall be refunded
to the Treasury from the sums which may be realized from the
assessments made to defray the expense of carrying out the
provisions of this act.” 26 Stat. 110, c. 207.

‘The complaint shows that the appellees are the Trustees of
Townsite Board Number Six, duly constituted and appointed
by the Secretary of the Interior, and assigned to the townsite
of West Guthrie, Oklahoma Territory, and had acquired the
legal title to the western half of section eight, of township six-
tee‘)], IIOI‘Pth of range two, in Logan County, in that Territory.
Bockfinger, claiming to have become entitled, under the
i YtI]lf:tteiad laws qf the United States, to the southwest quarter
i and—wh}ch was embraced within the townsite bound-

Y—brought this suit in a territorial District Court against

ho

flhe f:lppellees as Townsite Trustees. The relief sought was a
eClefa that the Trustees hold the title in trust for his use and
beflf’m, and be compelled to convey to him.

The defendants demurred to the complaint upon several

?Pounds, among others upon the ground that the court had no

urisdiction of the subject of the action nor of the defendants
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in their capacity as Townsite Trustees. The demurrer was
sustained, and the plaintiff, electing to stand on his complaint,
the suit was dismissed. Upon appeal to the Supreme Court
of the Territory, the decree of the District Court was affirmed.
10 Oklahoma, 488.

Mr. James R. Keaton for appellant. Mr. John W. Shart,
Mr. Frank Wells, Mr John H. Cotteral and Mr. C. G. Hornor
were on the brief,

Mr. Horace Speed and Mr. Marsden C. Burch for appel:
lees.

Mk. Jusrtice HArLAN, after making the foregoing statement,
delivered the opinion of the court.

The decisive question in the case is whether the plaintiff’s
claim to the land can be made the subject of a suit against the
Townsite Trustees as such. Upon a careful scrutiny of the

provisions of the act of 1890 we are of opinion that this ques-
tion must be answered in the negative. The plaintiff asked
decree declaring that the title acquired by the Trustees under
the act of Congress for the use of townsite occupants be held
in trust for and conveyed to him. But no such relief could
have been granted if the title acquired by the Trustees Was
held by them in trust for the purposes of the act of Congress
and if, in every substantial sense, so far as real ownership 18
concerned, the land still belonged to the United States.
That the title was so held by the Townsite Trustees Is, W
think, clear. They did not hold an indefeasible title as of pri-
vate right with power to dispose of the land at will,'but oyly &
trustees for such occupants as should be ascerta%ned, in the
mode prescribed by the act of Congress, to be entitled to par-
ticular lots within the townsite boundary. The tr}lst was r‘lot,
in any sense, of a permanent character. Its creation by CO}”'
gress was only a step towards the ultimate transmission of the
title of the United States to occupants under the T0Wf13h_1P
Act. The United States retained its hold on the land untlll tﬂf‘:
title by proper conveyances should pass absolutely from 1t ©f
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from its officers or agents, the Townsite Trustees, to such occu-
pants. When an occupant thus acquired title, any one who
claimed that he was entitled to the land could litigate the mat-
ter with the occupant in some court of competent jurisdiction ;
for, as between the United States and the occupant, the former
had then parted with its title.

It is suggested that, under this view, many years might elapse
before the person to whom, as occupant, the land was awarded
could be sued by the person claiming a superior right to that
acquired by the Townsite Trustees for the use and benefit of
occupants. This is true, but it cannot alter the fact that, un-
der the act of Congress, the title remained, in every essential
sense, in the United States, until conveyed to the occupant.
The United States, as the primary owner of the land, could
prescribe the terms upon which it could be disposed of to occu-
pants. A suit against the Townsite Trustees to compel them,
without regard to the act of Congress, to convey to one who
Was not an occupant within the meaning of that act, was a suit
t? compel them to convey land which really belonged to the
Lmted States. Such a suit, it is plain, might defeat the execu-
tion of the act of Congress.

The general principle was fully stated in Joknson v. Towsley,
13 Wall. 72, in which this court, after observing that it had
ﬁl‘-mlly refused to interfere with the Land Department in its ad-
I?Tln}stration of the public lands, so long as the title was in the
%e:'ltl;celdt fmtejsfhsaid: “On the other hand, it has constantly as-
ey E:l right of they proper courts to inquire, after the title
o". )1:;'86 fmm the Government, and the question became one
eJ( t{it @(Céf("(lmgbt, whether, according to the established rules of
thle ?um th acts of Congress concerning the public lands,

party holdmg that title should hold absolutely as his own,
or s trustee for another.”
] {Orl};l;idsz ghe ground upon which 'the c9urt proceeded in
i a . klabom‘a, 150 U. S. 299, in which case jshe ques-

B pf*ndii [ro the right of Townsite ‘Tx'-ustees to withhold a
Taid mﬁceo :;n appeal to jche Commissioner of the General
scope énd m n that case it became necessary to declare the

eaning of the act of 1890.
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After referring to a decision of the Land Department, under
the act of 1890, to the effect that “the issue of the patent to
Townsite Trustees under the act was not a disposition of the
Government title, but a conveyance in trust to be held under
the direction of the Secretary of the Interior,” the courtin
that case, speaking by Chief Justice Fuller, said : “ This propo-
sition is denied, and it is insisted that the authority of the
Secretary relates solely to public lands, the title to which is
still in the United States, and that by the issue of the patent
to Townsite Trustees the title passes and all control over the
lands embraced therein is lost. Ience that in this case the
title of the United States passed by the patent to the trustees,
and that they held it thereafter in trust for the occupants, free
trom the control of the Land Department. Reference is ma‘de
to Moore v. Robbins, 96 U. 8. 530, and like cases, to the point
that when a patent has been awarded, issued, delivered, 'and
accepted, all right to control the title or to decide on the right
to the title has passed from the Executive Department of the
Government. But those cases refer to the legal title directly,
and finally conferred, and the principle invoked can only be
applicable on the assumption that by the townsite conveyane
title was granted to the Oklahoma trustees for the purpose of
divesting the Government of all authority and control over the
final disposition of the property, and not for the purpose of
putting title in the trustees as agents of the Government for
the execution of the trust devolving upon them as such.
Whether this assumption is justified or not must depend UI:OH
the terms and true construction of the act of May 14, 1890-

The court then examined the several sections'o.f the act of
1890, and proceeded : “In the light of these provisions we ]Pie)":
ceive no reason for doubting that the trustees appomtefl )2
the Secretary under the act, and whose compensation an(t ?m
penses were fixed by him, were agents of the Governmen-the
the purpose of carrying out the trust thereby creat’ed tot .
extent and as specified, and this included the ascertalnme? i
the beneficiaries in the first instance and the transfer o {
title to them. While on the final entry the title of the Lmt'(:s
States was to be conveyed to the trustees, such conveyance W
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explicitly declared as made ‘for the uses and purposes in the
act provided,” and among these uses and purposes was the de-
termination of controversies between contesting claimants by
the trustees, who were to administer oaths, pass on evidence,
and keep a record of their proceedings, to be deposited in the
Land Department. They unquestionably acted in that regard
as the representatives of the Government, and their decisions
were properly subject to that appeal to the Commissioner
and the Secretary, for which the Secretary’s regulations pro-
vided. As matter of convenience, the trustees were the in-
stramentality for the transmission of title in respect of lands
disposed of to actual holders, while the Secretary, notwith-
standing the patent, was the medium as to surplus lands, which
he could not be if the legal title had definitively passed to
the trustees by the patent for the whole site. The result is
the same if the fourth section be construed as directing the
Secretary to cause the trustees to execute the conveyances
therein referred to. The trust upon which the title was held
Was to be discharged in accordance with the regulations, and
Was necessarily subject to the supervisory power of the Depart-
ment of the Interior. Section 2387 of the Revised Statutes
confirms this view, for the townsites there referred to were to
be entered by the corporate authorities of the town, if incor-
Porated, or, if not, by the judge of the county court for the
county in which the town was located, and the trust as to the
disposal of the lots and the proceeds of the sales thereof was to
be executed in accordance with such regulations as might be
Frf‘isz“_lbfd by the legislative authority of the State or Territory
actviricp ;he town might be situated, while under this special
U‘ll,stees Z erence to Oklaho‘ma, the entry was to be made by
. Sucﬁ)pomted‘ by the §ecretary and. the trust. conducted
;e regulatlons as might be .esta!ohshed by !Jlm. .In the
e :h overnm'ent parted with its connection with the

€ patent issued to the local authority ; in the other,

& TOVGIinment retains its connection by having the entry
it 1ts own agents, and the trust executed il:l thfa man-

¢ directs. By the scheme of this act, the title is held
ccupying claimants, it is true, but also in trust

mad e b '

in trust for the o
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sub modo for the Government until the rightful claimants and
the undisposed of or surplus lands are ascertained.”

It is suggested that the question decided in the McDaid case
was not the same as the one now under consideration. That
is true, but the decision required the court to determine the
meaning of the act of Congress of 1890 ; consequently, what
was said in that case as to the scope of the act is pertinent
here.

Several cases were cited in argument as sustaining sucha
construction of the act of Congress as would authorize a suit
like this. We allude to /n r7e Emblen, 161 U. S. 52, 56 ; Ger
manza Iron Co.v. United States, 165 U. S. 379 ; and Payne V.
Lobertson, 169 U. S. 323.

In Zmhlen’s case it appeared that pending a contest before
the Secretary of the Interior between Emblen and Weed as to
whom a patent should be issued for a tract of land in Colorado,
Congress passed an act confirming Weed’s entry and directing
that a patent issue to him, which was done. Then Emblen
sought by mandamus to compel the Secretary to rehear the
case, and to decide the issue between him and Weed, indepenq-
ently of the act of Congress, which was alleged to be uncon'stl-
tutional. This court, speaking by Mr. Justice Gray, Sfﬂd_:
“Such being the state of the case, it is quite clear that (even if
the act of Congress was unconstitutional, which we do not -
timate) the writ of mandamus prayed for should not be granted.
The determination of the contest between the claimants of con-
flicting rights of preémption, as well as the issue of a patentto
either, was within the general jurisdiction and authorit}'r of the
Land Department, and cannot be controlled or restralr}ed by
mandamus orinjunction. ~After the patent has once been issued,
the original contest is no longer within the jurisdiction of the
Land Department. The patent conveys the legal title to the
patentee ; and cannot be revoked or set aside, e"&cep‘ﬁ‘ upon
judicial proceedings instituted in behalf of the United States.
The only remedy of Emblen is by bill in equity to charg®
Weed with a trust in his favor. All this is clearly settled by
previous decisions of this court, including some of those on
which the petitioner most relies ”—citing JoAnson V. Towsley,
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13 Wall. 72; Moore v. Robbins, 96 U. S. 530; Marquez v.
Frishie, 101 U. S. 473 ; Smelting Co. v. Kemp, 104 U. S. 636
Stoel v. Smelting Co., 106 U. S. 447; Monroe Cattle Co. v.
Becker, 147 U. S. 47 Twrner v. Sawyer, 150 U. S. 578, 586.
So far from militating against the doctrine of the McDaid case,
the above observations by Mr. Justice Gray, speaking for the
court in the Emblen case, sustain the views expressed in the
previous case. The patent referred to in the Zmblen case was
a formal, regular patent, designed to pass the title of the
United States, and to invest the patentee with all the rights of
the United States in the land.

In Germania Iron Co. v. United States, 165 U. S. 879, 383,
the question was whether the court could by decree, in a suit
})rought by the United States, cancel a patent that had been
llssu.ed by inadvertence and mistake, and thereby restore the
Jurisdiction of the Land Department to determine such dis-
puted questions of fact as involved the title to the land patented.
That suit was maintained and the patent was cancelled. It
is clear that the decision has no bearing on the question now
before us,

In Payne v. Robertson the question as to the right to main-
tain a suit directly against the Townsite Trustees for the pur-
pose of divesting them of the title to the land in dispute does
not appear to have been raised by the parties; it certainly was
not decided by the court. The sole question, the court took
care to say, was whether by reason of his entry into the Terri-
tory, ar'ld .his presence there, under the circumstances stated,
the Plfnntlﬁ', who was a deputy marshal of the United States,
was disqualified from making a homestead entry immediately
ipon the lands being opened for settlement. The court held
?t‘}%:lélSt the plaintiff on that point, and that being conclusive of
that ai‘:‘; thie Judgment of this court was placed entirely uppn
i ground. It was not necessary to go farther and decide

Question here presented.
[;i;;lsghere anything in Wilcow v. Jackson, 13 Pet. 498, and
b deéis‘ima’s' v. Schurz, 102 U. S. 402, at all 'in conflict with
st ons in the ab.ovg cases. Both the Wilcow and Schurz
S recognize the principle that after the title to public lands
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has passed from the United States, that is, after the Land De-
partiment has performed the last act in the series necessary to
pass the title of the Government, the courts will, as between
parties asserting conflicting rights in such lands, determine, by
appropriate judicial proceedings, which of the parties has the
better right. But those cases equally recognize the principle
that the courts will not interfere with the Land Department in
its control and disposal of the public lands, under the legislation
of Congress, so long as the title in any essential sense re-
mains in the United States.

Without further reference to authorities, we adjudge that until
the title to lands within any townsite boundary has been finally
disposed of as provided in the act of 1890, no suit can be main-
tained against the Townsite Trustees to divest them of the title
held by them in trust for occupants under that act; although
a townside occupant, after receiving title under the act, may be
sued by any one claiming to have acquired under the home-
stead laws a right to the lands prior and superior to that hqld
by the Townsite Trustees for the use and benefit of townsite
occupants.

The decree of the Supreme Court of Oklahoma is
A4 ﬁrmed.

Mg. JusticeE WriTE dissented.

Mrg. Justice McKenna did not hear the argument of this
case nor participate in the decision.
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JAMES ». BOWMAN.

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES FOR THE
WESTERN DISTRICT OF KENTUCKY.

No. 213. Argued March 16, 1903.—Decided May 4, 1903.

Although section 5507, Rev. Stat., which provides for the punishment of
individuals who hinder, control or intimidate others from exercising the
right of suffrage guaranteed by the Fifteenth Amendment, purports on
its face to be an exercise of the power granted to Congress by the Fif-
teenth Amendment, it cannot be sustained as an appropriate exercise of
such power. That Amendment relates solely to action by the United
States or by any State and does not contemplate wrongful individual acts.
While Congress has ample power in respect to elections of Representatives
to Congress, § 5507 cannot be sustained under such general power be-
cause Congress did not act in the exercise of such power.

On its face the section is clearly an attempt to exercise power supposed to
be conferred by the Fifteenth Amendment in respect to all elections,
State and Federal, and not in pursuance of the general control by Con-
gress over particular elections. It would be judicial legislation for this
court to change a statute enacted to prevent bribery of persons named in
the Fifteenth Amendment at all elections, to one punishing bribery of any
voter at certain elections.

Co_ﬂgl'ess has the power to punish bribery at Federal elections but it is all
Important that a criminal statute should define clearly the offence which
l.t burports to punish, and that when so defined it should be within the
limits of the power of the legislative body enacting, it.

. Iy De(:/em'ber, 1900, an indictment was found by the United
States District Court, for the District of Kentucky against the
ilppgllee, Henry Bowman, and one Harry Weaver, based upon
?I‘icdtilcotn 5507 of the Revised Statutes of the United States. The
deéceﬁentlcharged In substance that certain “ men of African
Jong OF"’I{C olored men, negroes, apd not white men,” being citi-
bri-h pr‘\ 5 en]I.LUCky and of the [_Inlted.States, were, by means of
fron-n.rl e.., l}n_:?wfully‘and felon}ously intimidated and prevented
held inXSlICIri:l‘pg their lawfgl right .of voting at a certain election
day of \;e ifth Congressional District of Kentucky on the 8th
il ovember, 1898, for the election of a Representative in
* #ity-sixth Congress of the United States,
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No allegation is made that the bribery was because of the
race, color or previous condition of servitude of the men bribed.
The appellee, Henry Bowman, having been arrested and held
in default of bail, sued out a writ of Aabeas corpus on the ground
of the unconstitutionality of section 5507. The District Judge
granted the writ, following reluctantly the decision of the Cir-
cuit Court of Appeals for the Sixth Circuit, in Zackey v. United
States, 46 C. C. A. 189; 107 Fed. Rep. 114. From that judg-
ment the government has taken this appeal.

Section 5507 is as follows :

“Sgc. 5507. Every person who prevents, hinders, controls, or
intimidates another from exercising, or in exercising the right
of suffrage, to whom that right is guaranteed by the Fifteenth
Amendment to the Constitution of the United States, by means
of bribery or threats of depriving such person of employment
or occupation, or of ejecting such person from a rented house,
lands, or other property, or by threats of refusing to renev
leases or contracts for labor, or by threats of violence to h?m-
sell or family, shall be punished as provided in the preceding
section.”

The Fifteenth Amendment provides:

“Skc. 1. The right of citizens of the United States to vote
shall not be denied or abridged by the United States or by any
State on account of race, color, or previous condition of
servitude. .

“Sgc. 2. The Congress shall have power to enforce this ar-
ticle by appropriate legislation.”

Myr. Solicitor General Hoyt for appellants.

The indictment was for an offence committed at a
election, therefore the only question in the case is as to t
constitutionality of section 5507, Rev. Stat., with respect 10
such elections. The decision of the Cireuit Court of Appeals
for the Sixth Circuit in Zackey v. United States, 107 Fed. Lep
114, holding that section 5507 was invalid as applied to state
elections, has no application, even if it were controlling in this
court. The source of the power, and the extent of the powel;
of Congress in each case is quite different. The authority 0

Federal
he
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Congress over Federal elections is derived primarily from Ar-
ticle I, sec. 4, of the Constitution. This authority is “ plenary
and paramount,” and under the decisions of this court extends
to the protection of persons entitled to vote at such elections
against the unlawful acts of individuals as well as officers of
election, the right to vote for a member of Congress being it-
self founded upon the Constitution. ZEr parte Siebold, 100
U. 8. 8711; Ex parte Clarke, 100 U. 8. 899 ; Ex parte Yar-
brough, 110 U. 8. 651; In re Coy, 127 U.S. 731. On the
other hand, the power of Congress over state elections is de-
rived exclusively from the Fifteenth Amendment,and is limited
to appropriate legislation to enforce that amendment.
. It may be observed, however, as fortifying the argument
in the abstract, that the general right of suffrage, at state as
well as Federal elections, is contemplated by the law if the
crucial discrimination oceurs, because—

L. The Constitution so indicates,

(@) The language of the Fifteenth Amendment being un-
qualified, “the right . . . ¢ wote s

(%) The langnage of section 2 of the Fourteenth Amend-
H.lent{ on an associated subject and showing a cognate inten-
tion, including elections for state as well as Federal officers.

2. The statutes shows that intention: e. g., section 2004 ob-
Viously applies to state elections and officers, and section 2010,
although now repealed by the act of February 8, 1894, 28
Stat. 36, may be cited to show how the original intent, still
apparent in section 2004, was followed up in other provisions
of the act of 1870.

3. The clear inference from decisions of this court is to the
same effect.
¢ rg: tlui : Yarbrough case, 110 U. 8. 664, when the court said :
lwe Fifteenth Amendment of the Constitution
Cfearly Show‘s that the right of suffrage was considered to be
?s ::F(;'eme !mportance to the national government,” ete., it
e ent from the paragraphs following that the learned
Judge who delivered the opinion had passed on from exclusive

consid ; .
onsideration of the right to vote for a member of Congress.

But the questions as to the constitutionality of section 5507
YoL, cxc—9




130 OCTOBER TERM, 1902.

Argument for Appellants. 190 U. 8.

in respect of Federal elections, and its application or constitu-
tionality as to state elections, are distinct and separable. The
validity of the statute in the one case cannot be made to de
pend upon its validity, or the circumstances which would con-
trol its validity, in the other case. It cannot be doubted that
a law containing no substantive provision beyond the power
of Congress=no provision clearly encroaching upon a field
outside the competency of Congress—is none the less con-
stitutional because there are occasions (in this instance, state
elections) with respect to which its application might be chal-
lenged.

In United States v. Reese, 92 U. 8. 214, the court merely held
that a general statute relating to state as well as Federal elec-
tions, but which contained no reference to the Fifteenth Amend-
ment, or to acts committed because of the race, color, or pre
vious condition of the voter, when considered solely with refer-
ence to the power of Congress under that amendment, Wwas
not “appropriate legislation” for its enforcement. The court
did not say, or intimate, that the statute was unconstitutionql as
an exercise of the power of Congress over Federal elections
under the fourth section of the First Article of the Constilt-
tion. On the contrary, it expressly avoided that question.
This itself is a complete answer to appellee’s contention, as it
shows that, in a case arising under a general statute, it is not
necessary to consider the validity of the statute from any other
point of view than that presented by the record. That t.hﬁ
court in the Reese case, would have sustained the statute with
respect to Federal elections, was affirmed by the Circuit Court
in Unaited States v. Munford, 16 Fed. Rep. 223, where the same
statute, as incorporated into the Revised Statutes, was upheld
in regard to such elections. .

In the Trade-Mark Cases, 100 U. S. 82, the court held v01.d
an act of Congress dealing with the subject of trade-marks
generally, because the power of Congress over trade—m'aﬂ_is £
limited to those used in interstate commerce. The principle of
both the Reese and Trade-Mark cases is simply that, where
Congress possesses only a special or limited power over & gven
subject, it must appear, in the act itself, or from its essentiz
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nature, that it is legislating with regard to that subject and
within the limits of the power granted. But the power of
Congress over Federal elections is absolute; though its power
with respect to state elections is limited. A general act re-
lating to elections should therefore be construed to relate to
Federal elections over which Congress has general control. If
sich a statute would be invalid as applied to state elections,
and such invalidity would affect the entire statute, the inten-
tion of Congress to go beyond its jurisdiction must be clearly
and explicitly shown. In the present case, the application of
the statute to state elections is a matter of construction only,
and, under well settled principles, that construction should be
rejected, if it would have the result contended for.

~In a case arising under section 5507 at a Federal election,
It cannot be said, as was said in the Reese case (where the acts
In question were committed at a state election), that section 5507
provides for an offence not within the jurisdiction of Congress.
The power of Congress to punish bribery per s at a Federal
election, without regard to motive, cannot be disputed. The
court would not, therefore, be called upon in such a case, to alter
oramend the statute so as to make it relate to an offence within
the control of Congress. Whether section 5507 relate to brib-
°fy pure and simple, or to bribery committed because of the
r"l,cf"{cdor, or previous condition of the voter, it is entirely
“'ltlfln the power of Congress over Federal elections. - The
EO“ er to punish bribery per se being conceded, no question can
© raised as to the power to punish bribery for any cause. The
greater power necessarily includes the less.

i Mr..Swagg,. Sherley, with whom Mr. W. B. Dizon was on
he brief, for appellee.

L Congress has power to control Federal elections and to

make punishable offences committed against the suffrage at such
pective of any power derived from the Fifteenth
Ex parte Siebold, 100 U.S. 875 ; K parte Clarke,
In these cases Mr. Justice Bradley held sections
constitutional and in emphatic language declared
Congress to regulate and control Federal elections

elections, irres
Amendment,

100 U. 8. 399,
9515 and 5599
the power of
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and make punishable offences committed atsuch elections. Such
power in Congress was not rested upon the Fifteenth Amend-
ment, but on the provisions relative to the election of Repre-
sentatives and the broad power of protecting the sources of its
own existence. In Zr parte Yarbrough, 110 U. 8. 651, and
Logan v. United States, 144 U. S. 263, these cases were ap-
proved and followed, and so far as the actual facts decided,
the court went a step further and held an indictment under
§§ 5508 and 5520 found against an individual citizen, not an
election officer, to be good.

II. The Fifteenth Amendment is the sole source of power
whereby Congress is vested with the right to legislate asto
state elections, but it is in addition to this a curb on the power
of Congress to legislate as to Congressional elections. By its
very terms it applies both to'the Federal and state governments.
What is prohibited to one is also prohibited to the other. The
effect is to both enlarge and curtail Congressional power.

The second clause of the Fifteenth Amendment provides that
“ the Congress shall have the power to enforce this article by
appropriate legislation.” Now, in order for legislation I.nakI'Hg
penal acts against the suffrage to be appropriate legislation
under this amendment, such acts must be committed on account
of race, color, or previous condition of servitude, and must .be
committed by the State or some agent of the State clo'thed with
state power, though not necessarily acting within or m gccortl-
ance with such state power. So far as this amendment 1s ¢
cerned, and we are now to be considered as limiting ourselvves
to it, the same would be true as to the United States a?d.]_tj
officers or agents. United States v. Reese,92U.S. 214i ; Ui
States . Oruikshank, 1 Woods, 308 ; 8. C., 92 U. 8. 555 5 Munor
v. Happersett, 21 Wall. 178. A g

The Circuit Court of Appeals for the Sixth ercult has Ju ;
rendered a decision involving these questions In the case “1
Karem v. United States. 'The opinion has not yet been I’GP(;r.“?n
in any publication, but we have received a record COPYY loin-
which we quote. Karem, with certain other persons, % ?s o
dicted in the District Court for the Western Dl'Stl‘l'Ct of ;ein
tucky for violation of § 5508, Rev. Stat. The indictment,
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substance, charged him with having conspired with others to
injure, oppress, threaten, and intimidate certain negroes in the
free exercise of the rightef suffrage at a state election on ac-
count of their race, color, and previous condition of servitude.
The court held that § 5508 did not embrace offences committed
as a state election and reversed the case with instructions to
sustain the demurrer to the indictment, quoting from
Slaughter House Cases, 16 Wall. 86 ; Er parte Virginia, 100
U.8.839; United States v. Cruikshank, 92 U. 8. 542 ; United
States v. Harris, 106 U. S. 629, 638 ; Virginia v. Rives, 100
U.8.313; Civil Rights Case, 109 U. 8. 8, 11; Chicago, B. &
Q- B. R.v. Chicago, 166 U. S. 226.

The court said: “ Appropriate legislation grounded on this
amendment is legislation which is limited to the subject of
diserimination on account of race, color or condition. The act
commonly known as the enforcement act, being the act of
Ma_y 31, 1870, 16 Stat. 140, contained a number of sections
which were plainly intended to enforce the provisions of the
Fifteenth Amendment. These sections were the first, third,
fourth and fifth. The first has been carried into the Revised
St.atu‘tes as section 2004. The third, having been held uncon-
StltUtlpnal, is dropped out. The fourth, in a somewhat changed
form, is carried into the Revised Statutes as section 5506, and
th? filth section is section 5507 of the Revised Statutes. The
third, fOUI'tl} and fifth sections of that act have been held to
il:verl_aeen In excess of the jurisdiction of the Congress under
the Fifteenth Amendment, and therefore null and void. The
ﬁ:i)tuhnd upon which this conclusion was reached was that
= asr section was confined in its' operation to discriminations
it “?g;lntbOf race, color or previous condition of servit'ud'e,
o e broad epOI}g}} t.o cover wrongful acts both within

¢ without the jurisdiction of Congress under this article.

United States v. Reese, 92 U. 8. 214 5 Lackey v. United States,
46.C.C. A. 189

While the Clire
addressing itself
Amendment, and

uit Court of Appeals in the Karem case was
to state elections, yet so far as the Fifteenth
T T the power derived alone therefrom, the rea-

8 15 equally applicable and valid as to Federal elections,
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and as to limitations upon the United States government as
well as the state governments.

IIL. It is not contended that there are any statutes relating to
offences at Federal elections other than sections 5507 and 5508.
Section 5508 is a conspiracy section and is not involved here.
The whole case, then, narrows down to the question of whether
Congress has constitutionally exercised the power given it over
offences of bribery committed at Federal elections. That it
has the power to make punishable such offences we conceded
in the fore part of this brief.

That section 5507 was intended to be appropriate legislation
under the Fifteenth Amendment only is, we think, apparent.
It was so regarded by the District Judge below, and in the
opinion of that court, referring to this section, it is said: “Is
this appropriate legislation, and within the power of Congress,
under section 2 of the Fifteenth Amendment?” And nowhere
in that opinion is there any attempt to base the constitutional
ity of the section upon other clauses of the Constitution.

That the section is not appropriate legislation under the
amendment, though based on it, is, we think, apparent. This was
the exact question decided by the Lackey case, supra, and Fhe
reason there given was “that section 5507 is void, as including
within its operation offences not grounded upon race, color, or
previous condition of servitude.”

Can, then, a statute that is based on the Fifteenth Amend-
ment, and that is meant to apply to offences committed at ;%ll
elections, Federal and state, but which is not appropriate 1'98“15'
lation under that amendment, and therefore not constitutw{]al
as to state election offences, be limited by judicial construction
to Federal elections and upheld by reference to powers graﬂted
Congress as to Federal elections only ¢

We believe the answer to this question is found in the fol-
lowing cases: United States v. Reese, 92 U. 8. 214 3 des'
Mark Cases, 100 U. 8. 82; United States v. Harris, 106 U. >
629,

Section 5507 is a very different section in its scope and pur
pose from section 5508. This latter section is a gener‘al laﬁi
that applies to a conspiracy to injure, etc., any person ii t
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free exercise of a right secured to him by the Constitution and
laws of the United States. It applies to all manner of rights
other than those simply of suffrage. It is limited to a Federal
right. No question could arise as to its constitutionality ; the
only question would be whether it applied to any given case,
- and since the statute is general and does not show that Con-
gress intended it to apply to any particular state of facts, the
question of whether it so applies becomes one of whether Con-
gress had the power to legislate as to the particular case. If
it did not, the conclusion is that section 5508 was not meant to
cover such a case, the presumption being that Congress intended
to pass a constitutional law. So we find the courts holding
the section constitutional in Federal elections, as in the Yar-
brough case, and holding it not to apply in state elections, as in
the Karem case.

But section 5507 plainly applies to all elections, and it re-
quires judicial construction in the face of its plain meaning
to restrict it to Federal elections. The court must add the
words “at a Federal election ” to so narrow it ; and this is just
}vhat this court has said may not be done. The only case not
In accord with this position that we have found is that of Uns-
ted .States V. Munford, 16 Fed. Rep. 223. That court held
section 5506 constitutional, and distinguished it from the Reese
case by holding that when Congress reénacted section 4 of the
enforcement act as section 5506, it modified it sufficiently to
make t.hat section apply only to Federal elections, “leaving
Qut of it the words which, in the case of Reese, had been con-
sidered to bring it under the Fifteenth Amendment.”
anglijhﬁl{{g)tglee contends that. section 5507 is unconstitutional,
oy ‘ongress may provide for the punishment of bribery

Y an individual at Congressional elections, it has not constitu-

tionally done so, and that the judgment of the District Court
must be affirmed, '

Mz. Jusrion Brewer delivered the opinion of the court.

The sin

gle question presented for our consideration is
Whether g

ection 5507 can be upheld as a valid enactment, for if
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not, the indictment must also fall, and the defendant was
rightfully discharged. Onits face the section purports to be
an exercise of the power granted to Congress by the Fifteenth
Amendment, for it declares a punishment upon any one who
by means of bribery prevents another to whom the right of
suffrage is guaranteed by such amendment from exercising
that right. But that amendment relates solely to action “by
the United States or by any State,” and does not contemplate
wrongful individual acts. Itis in this respect similar to the
following clauses in the Fourteenth Amendment :

“ No State shall make or enforce any law which shall abridge
the privileges or immunities of citizens of the United States;
nor shall any State deprive any person of life, liberty, or prop-
erty, without due process of law ; nor deny to any person with-
in its jurisdiction the equal protection of the laws.”

Each of these clauses has been often held to relate to action
by a State and not by individuals. As said in Virginiv.
Riwes, 100 U. 8. 313, 318:

“The provisions of the Fourteenth Amendment of the Con-
stitution we have quoted all have reference to state action ex-
clusively, and not to any action of private individuals.”

Again, in Fz parte Virginia, 100 U. S. 339, 346:

“They have reference to actions of the political body de
nominated a State, by whatever instruments or in whatever
modes that action may be taken. A State acts by its legisla-
tive, its executive, or its judicial authorities. It can actinno
other way. The constitutional provision, therefore, must mean
that ne agency of the State, or of the officers or agents 1{)’
whom its powers are exerted, shall deny to any person within
its jurisdiction the equal protection of the laws.”

Again, in United States v. Cruikshank, 92 U. S. 542, 554:

“The Fourteenth Amendment prohibits a State from de.
nying to any person within its jurisdiction the equal protectio!
of the laws; but this provision does not, any more than the
one which precedes it, and which we have just considered, add
anything to the rights which one citizen has under the anstl'
tution against another. The equality of the rights of citizel’
is a principle of republicanism. Every republican governmen!
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is in duty bound to protect all its citizens in the enjoyment of
this principle, if within its power. That duty was orignally
assumed by the States; and it still remains there. The. only
obligation resting upon the United States is to see that the
States do not deny the right. This the amendment guarantees,
but no more. The power of the national government is limited
to the enforcement of this guaranty.”

In Oinil Rights Cases, 109 U. 8. 3, 13

“ And so in the present case, until some state law has been
passed, or some state action through its officers or agents has
been taken, adverse to the rights of citizens sought to be pro-
tected by the Fourteenth Amendment, no legislation of the
United States under said amendment, nor any proceeding under
such legislation, can be called into activity ; for the prohibitions
of the amendment are against state laws and acts done under
state authority. Of course, legislation may, and should be,
provided in advance to meet the exigency when it arises; but
it should be adapted to the mischief and wrong which the
amendment was intended to provide against ; and that is, state
laws, or state action of some kind, adverse to the rights of the
citizen secured by the amendment. Such legislation cannot
Properly cover the whole domain of rights appertaining to life,
llberty and property, defining them and providing for their
vindication. That would be to establish a code of municipal
law. regulative of all private rights between man and man in
soclety. It would be to make Congress take the place of the
state legislatures and to supersede them. It is absurd to affirm
that, because the rights of life, liberty and property (which in-
clude all civil rights that men have) are by the amendment
sought to be protected against invasion on the part of the State
Without due process of law, Congress may therefore provide
due process of law for their vindication in every case; and
that, because the denial by a State to any persons of the equal
Protection of the laws is prohibited by the amendment, there-
fore Congress may establish laws for their equal protection.
.In ﬁI_‘ea the legislation which Congress is authorized to adopt
I this behalf is not general legislation upon the rights of the
Cltizen, but corrective legislation, that is, such as may be nec-
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essary and proper for counteracting such laws as the States
may adopt or enforce, and which, by the amendment, they are
prohibited from making or enforcing, or such acts and pro-
ceedings as the States may commit or take, and which, by the
amendment, they are prohibited from committing or taking.”

In United States v. Harris, 106 U. 8. 629, 639 :

“The language of the amendment does not leave this subject
in doubt. When the State has been guilty of no violation of
its provisions ; when it has not made or enforced any law
abridging the privileges or immunities of citizens of the United
States; when no one of its departments has deprived any per-
son of life, liberty, or property without due process of law, or
denied to any person within its jurisdiction the equal protection
of the laws; when, on the contrary, the laws of the State, as
enacted by its legislative, and construed by its judicial, and
administered by its executive departments, recognize and pro-
tect the rights of all persons, the amendment imposes no duty
and confers no power upon Congress.”

See also Slaughter- House Cases, 16 Wall. 36 ; Scott v. MeNedl,
154 U. S. 84, 45 : Chicago, Burlington dec. Railroad v. Clicoy,

166 U. S. 226, 233.
But we are not left alone to this reasoning from analogy.

The Fifteenth Amendment itself has been considered by this
court and the same limitations placed upon its provisions. In
United States v. Reese, 92 U. S. 214, 217, we said :

“The Fifteenth Amendment does not confer the right of
suffrage upon any one. It prevents the States, or the United
States, however, from giving preference, in this particular, ©
one citizen of the United States over another on account _Of
race, color, or previous condition of servitude. Before IS
adoption this could be done. It was as much within the powe!
of a State to exclude citizens of the United States from voting
on account of race, ete., as it was on account of age, propef‘ly
or education. Now it is not. If citizens of one race having
certain qualifications are permitted by law to vote, those of
another having the same qualifications must be. Previol
to this amendment, there was no constitutional guaranif
against this discrimination; now there is. It follows that th
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amendment has invested the citizens of the United States with
amnew constitutional right which is within the protecting power
of Congress. That right is exemption from discrimination in
the exercise of the elective franchise on account of race, color, or
previous condition of servitude. This, under the express provi-
sions of the second section of the amendment, Congress may
enforce by ‘appropriate legislation.’

In passing it may be noticed that this indictment charges
no wrong done by the State of Kentucky, or by any one acting
under its authority. The matter complained of was purely an
individual act of the defendant. Nor is it charged that the
bribery was on account of race, color or previous condition of
servitude. True, the parties who were bribed were alleged
to be “men of African descent, colored men, negroes, and not
white men,” and again, that they were “ persons to whom the
right of suffrage and the right to vote was then and there
guaranteed by the Fifteenth Amendment to the Constitution
of the United States.” But this merely describes the parties
wronged as within the classes named in the amendment. They
were not bribed because they were colored men, but because
they were voters. No discrimination on account of race, color
or previous condition of servitude is charged.

T'hese authorities show that a statute which purports to
PUHISI_l purely individual action cannot be sustained as an ap-
Propriate exercise of the power conferred by the Fifteenth
Amendment, upon Congress to prevent action by the State
through some one or more of its official representatives, and
that an indictment which charges no discrimination on account
O_f race, color or previous condition of servitude is likewise des-
titute of support by such amendment.

But the contention most earnestly pressed is that Congress
}1|as ample power in respect to elections of Representatives in
-ongress 5 that the election which was held, and at which this
bribery took place, was such an election; and that therefore
;mdep su(.;h general power this statute and this indictment can
()'E sustained. The difficulty with this contention is that

ongress has not by this section acted in the exercise of such
Power. It is not legislation in respect to elections of Federal
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officers, but is levelled at all elections, state or Federal, and it
does not purport to punish bribery of any voter, but simply of
those named in the Fifteenth Amendment. On its face it is
clearly an attempt to exercise power supposed to be conferred
by the Fifteenth Amendment in respect to all elections, and
not in pursuance of the general control by Congress over par-
ticular elections. To change this statute, enacted to punish
bribery of persons named in the Fifteenth Amendment at all
elections, to a statute punishing bribery of any voter at certain
elections would be in effect judicial legislation. It would be
wresting the statute from the purpose with which it was en-
acted and making it serve another purpose. Doubtless even
a criminal statute may be good in part and bad in part, provid-
ing the two can be clearly separated, and it is apparent that the
legislative body would have enacted the one without the other,
but there are no two parts to the statute. If the contention be
sustained it is simply a transformation of the statute in its single
purpose and scope. This question has been by this court in two
cases carefully considered and fully determined. In Unitd
States v. Reese, supra, there was an indictment, one count of
which was based upon the third and another upon the fourth
section of the act of May 31, 1870, 16 Stat. 140, the fifth section
of which actis substantially repeated in section 5507, Rev.
Stat. It is true that, as stated, section four contains 10
words of limitation or reference even that can be construed 2
manifesting any intention to confine its provisions to the terms
of the Fifteenth Amendment. That section has for its object
the punishment of all persons who by force, bribery, etc., binfiel_”,
delay, etc., any person from qualifying or voting.” Andit®
also true that the government expressly waived the consider®
tion of all claims not arising out of the enforcement of th¢
Fifteenth Amendment to the Constitution. Nevertheless the
decision is directly in point. We said (p. 221):

“ We are, therefore, directly called upon to decide whether
a penal statute enacted by Congress, with its limited powers
which is in general language broad enough to cover wrongfu
acts without as well as within the constitutional jurisdictio
can be limited by judicial construction so as to make it operaté
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only on that which Congress may rightfully prohibit and
punish.  For this purpose, we must take these sections of the
statute as they are. We are not able to reject a part which is
unconstitutional, and retain the remainder, because it is not pos-
sible to separate that which is unconstitutional, if there be any
such, from that which is not. The proposed effect is not to be
attained by striking out or disregarding words that are in the
section, but by inserting those that are not now there. Each of
the sections must stand as a whole, or fall altogether. The
language is plain. There is no room for construction, unless
it be as to the effect of the Constitution. The question, then,
to be determined, is, whether we can introduce words of limi-
tation into a penal statute so as to make it specific, when, as
expressed, it is general only.

“It would certainly be dangerous if the legislature could set
anet large enough to catch all possible offenders, and leave it
tol the courts to step inside and say who could be rightfully de-
tained, and who should be set at large. This would, to some
extent, substitute the judicial for the legislative department of
thegoverment. . . . To limit this statute in the manner now
asked for would be to make a new law, not to enforce an old
one. This is no part of our duty.”

Again, in the Zrade-Mark Cases, 100 U. S. 82, the validity of
an Indictment under the fourth and fifth sections of the act of
Congress to punish the counterfeiting of trade-marks, 19 Stat.
141, was considered. The Congressional enactments at that time
att‘empted to authorize trade-marks generally, and the statute
r?tePrgd t.o was equally general. It was held that under the
fonstltutlon, Congress did not have control over the subject of

l“a_de:marks generally, and, referring to the contention that to
a 1(1‘rn1ted extent it had, we said (p. 98):
tradﬁiai)een suggested that if (?ongres.s has power to regulate
s ar 1s used in commerce with foreign nations and among
Ofeaseser? States, these statutes shalll be held valid in that class
= ar,t 1 fno further.. - - . Whileit may be true that when
par‘tpis ofa St_atut'e is valid ar.ld constitutional, and another
i )auilconstltutmnal an-q x'ro1d, the court may enforce the
stanél r W}_lel.'e they z?re'd1st1nctly separable, so that each can
alone, it, is not within the judicial province to give to the
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words used by Congress a narrower meaning than they are
manifestly intended to bear in order that crimes may be pun-
ished which are not described in language that brings them
within the constitutional power of that body. This precise
point was decided in United States v. Reese, 92 U. S. 214. In
that case Congress had passed a statute punishing election
officers who should refuse to any person lawfully entitled todo
so the right to cast his vote at an election. This court was of
the opinion that, as regarded the section of the statute then un-
der consideration, Congress could only punish such denial when
it was on account of race, color, or previous condition of serv-
itude. It was urged, however, that the general description of
the offence included the more limited oue, and that the section
was valid where such was in fact the cause of denial. DBut the
court said ” (and then follows the quotation we have already
made from that case).

We deem it unnecessary to add anything to the views ex-
pressed in these opinions. We are fully sensible of the greal
wrong which results from bribery at elections, and do not ques
tion the power of Congress to punish such offences when com-
mitted in respect to the election of Federal officials. At the
same time it is all-important that a criminal statute should de
fine clearly the offence which it purports to punish, and that
when so defined it should be within the limits of the power of
the legislative body enacting it. Congress has no power {0
punish bribery at all elections. The limits of its power are 1l
respect to elections in which the nation is directly interested
or in which some mandate of the National Constitution is dis
obeyed, and courts are not at liberty to take a criminal statuté
broad and comprehensive in its terms and in these terms be
vond the power of Congress, and change it to fix some palfm'c‘
ular transaction which Congress might have legislated for if I
had seen fit.

The judgment of the District Court is
A firmed.

Mz. Justice McKennA took no part in the decision of this
case.

Mgz. Justice HarLan and Mg. Jusrice Browx dissented.
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SWAN AND FINCH COMPANY ». UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.
No. 258. Argued April 22, 23, 1903.—Decided May 18, 1903.

The placing on board vessels in the United States and bound for foreign
ports of lubricating oils manufactured from imported rape seed on which
duty has been paid and which oils are for use in, and to be consumed by
the vessels is not such an exportation of the oils as entitles the sellers to
drawbacks under § 22 of the act of August 28, 1894, reénacted as § 30 of
the act of July 27, 1897.

This has been the uniform construction of the department charged with
the execution of the statute.

Where the burden is placed upon the citizen, if there be a doubt it must
be resolved in favor of the citizen; but as the right to drawbacks is a
privilege granted by the government any doubt as to the construction of
the statute must be resolved in favor of the government.

Skcrion 22, of the act of August 28, 1894, 28 Stat. 509, 551,
?eénacted as section 30 of the act of July 27, 1897, 30 Stat. 211,
15 as follows:
~ “Sec. 22. That where imported materials on which duties
have been paid are used in the manufacture of articles manu-
factured or produced in the United States, there shall be al-
lowed on the exportation of such articles a drawback equal in
amount to the duties paid on the materials used, less one per
centum of such duties: Provided, That when the articles ex-
ported. are made in part from domestic materials the imported
materials, or the parts of the articles made from such materials,
shall so appear in the completed articles that the quantity or
r{‘lﬁazum thereof may be ascertained: And provided further,
sﬁzj] lthe dr@wback on any article allowed under existing law
?(}l'ted)e continued at th(? rate herein provided. That the im-
artiolss materials used in the manufacture or production of
i i;eli’lcltled to drawback of customs duties when exported
teri;;js i~a : cases wheye deawback of duties paid on such ma-
used &n:l (Z Iflmed: be ldentlﬁed, the quantity of such materials
the £y ¢ amount of duties paid thereon shall be ascertained,

ots of the manufacture or production of such articles in
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the United States and their exportation therefrom shall be de-
termined, and the drawback due thereon shall be paid to the
manufacturer, producer, or exporter, to the agent of either or
to the person to whom such manufacturer, producer, exporter,
or agent shall in writing order such drawback paid, under such
regulations as the Secretary of the Treasury shall prescribe.”

During the years 1895, 1896, 1897, the appellant, a corpora-
tion engaged in business as importer, manufacturer and exporter
of oils at New York city and elsewhere in the United States,
having used in the manufacture of certain kinds of lubricating
oils imported rape seed oil on which duties had been paid,
placed on board of vessels bound for foreign ports, lubricating
oils so manufactured, and claimed a drawback of the duties
paid on the imported rape seed oil used therein. The Treasury
Department allowed and paid the drawback on such manufac
tured oils as were shipped to foreign countries and there landed,
but refused to pay any on such as were placed on board for use
and consumed in use on the vessels. The appellant brought
this suit in the Court of Claims to recover the drawbacks on the
last named oils. That court decided against it, 37 C. CL 101,
and from such decision this appeal was taken.

Mr. William B. King for appellant. Mr. George A. King
was on the brief.

Mr. Assistant Attorney General Pradt for appellee.

Mr. Justice BrewEgr, after making the foregoing statemenl
delivered the opinion of the court.

The statute allows the drawback “on the exportation,” and
the question is whether goods placed on board a vessel bound
for a foreign port, to be used and consumed on board the 75
during its voyage, and in fact so used and consumed, are &
ported. 1S i

The careful opinion of the Court of Claims, which in gene.rv
weapprove and to which we refer, relieves us from the pecesslf}
of an extended discussion. Whatever primary meaning méf
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be indicated by its derivation, the word “ export” as used in
the Constitution and laws of the United States, generally means
the transportation of goods from this to a foreign country.
“As the legal notion of emigrating is a going abroad with an
intention of not returning, so that of exportation is a severance
of goods from the mass of things belonging to this country
with an intention of uniting them to the mass of things belong-
ing to some foreign country or other.” 17 Op. Attys. Gen. 583.
True, the context may sometimes give to the word a narrower
meaning, and in the execution of the administrative affairs of
government it may have been applied to cases in which there
was ot in the full sense of the term an exportation, yet these
are exceptions and do not destroy its general signification. It
cannot mean simply a carrying out of the country, for no one
would speak of goods shipped by water from San Francisco to
San 'Diego as “exported,” although in the voyage they are
carried out of the country. Nor would the mere fact that there
Was no purpose of return justify the use of the word “export.”
Coal placed on a steamer in San Francisco to be consumed in
propelling that steamer to San Diego would never be so desig-
nated. Another country or State as the intended destination
of the goods is essential to the idea of exportation.
3 Sounsel for appellant, after quoting from several dictionaries,
:: ghese definitions show that the word has two meanings:
) Its primary, general or essential meaning—to carry or
send out of a place ; and i 5

. “(2) Its secondary, specific or especial meaning—to send out
II’?‘m one country to another.
failsoti all g;Jlods sent out of this country buta small proportion
s ireac. a forlelgn country ; the amount consumed or lost
%, }Or:_ mmute' 1n.com'pa.r1son'. In ordinary use, therefore,
— itl.gn destmatu')n 1s implied. We claim that, however
- ,] 'S not essential, and that here the original and pri-
Y definition of the word should be applied to goods carried

ou )
thz‘?f the country on vessels in the foreign trade, although

’“jff flever reach a foreign country.”

4 ;

this we are unable to yield our assent:
YOL. cxc—10
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First. The fact that the words ¢ export” and “ exportation”
are, as we have indicated, generally used in the sense of trans
portation from this to a foreign country, makes against the
contention that it is here used in a different sense.

Second. The purpose with which the drawback statute was
enacted is against it. In Campbell v. United States, 107 U. §.
407, 413, we said :

“The purpose of the drawback provision is to make duty
free, imports which are manufactured here and then returned
whence they came or to some other foreign country—articles
which are not sold or consumed in the United States.”

So also in Z%de Water Oil Company v. United States, 111
U. 8. 210,216:

“The object of the section was evidently not only to build
up an export trade, but to encourage manufactures in this
country, where such manufactures are intended for exports
tion, by granting a rebate of duties upon the raw or preparel
materials imported, and thus enabling the manufacturer t
compete in foreign markets with the same articles manufactured
in other countries.” ‘

Third. The uniform construction placed by the department
charged with the execution of the statute has been against i

Fourth. Being a governmental grant of a privilege or ben¢
fit it is to be construed in favor of the government and against
the party claiming the grant. Where the burden is placed
upon a citizen, if there be a doubt as to the extent of the
burden it is resolved in favor of the citizen, but where a privt
lege is granted any doubt is resolved in favor of the gover
ment. In Hartranftv. Wiegmann, 121 U. 8. 609, 616, the o
rule was thus stated :

“ We are of opinion that the decision of the Circuit Court
was correct. But, if the question were one of doubt,
doubt would be resolved in favor of the importer, ‘as dull®
are never imposed on the citizen upon vague or doubtful 1
terpretations.” _Powersv. Barney, 5 Blatch. 202 ; United St
v. Isham, 17 Wall. 496, 504 ; Gurr v. Scudds, 11 Exch. '190’
191; Adams v. Bancroft, 3 Sumner, 384. See also Ameriit
Net & Twine Company v. Worthington, 141 U. S. 468, 474,
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On the other hand, in Hannibal &e. Railroad Company
v. Packet Company, 125 U. 8. 260, 271, we said, citing several
authorities :

“But if there be any doubt as to the proper construction of -
this statute, . . . then that construction must be adopted
which is most advantageous to the interests of the govern-
ment. The statute being a grant of a privilege, must be con-
strued most strongly in favor of the grantor.”

For these reasons we think the judgment of the Court of
Claims was correct, and it is

Affirmed.

Me. Justior Brown and Mz. Justice Prokmanm dissented.

MUTUAL RESERVE FUND LIFE ASSOCIATION w.
PHELPS.

APPEAL FROM THE OIRCUIT COURT OF APPEALS FOR THE SIXTH
CIRCUIT.

No. 263. Argued April 24, 27, 1903.—Decided May 18, 1903.

Under the statutes of Kentucky service of a summons upon the insurance
commissioner in an action against an insurance company doing business
Inthe State is sufficient to bring the company into court. This applies
toa company whose license has been cancelled by the commissioner but
which after such cancellation has continued to collect preminms and as-
sess.ments on policies remaining in force. A judgment based upon such

Aservlce i_S, in the absence of anything else to impeach it, valid.
broceeding, based upon a judgment so obtained, for the appointment of
:}:‘:ceuter, 18 not a new and independent suit, but a mere continuation of
tl1-e12?,t;10n (eitlready ]?afs-ed into judgment, and in aid of the execution
tary e’ti?-n can be initiated by the filing of an amended or supplemen-
™ l'eIr)no 1‘(()111- When such an amended petition is filed the action cannot
S ;;C t(; the Federal courts, as the time prescribed therefor by the
an equit A 3ready P{’«S'Sed. Nor 'has the Federal court jurisdiction in
88 16 1s );M‘ 1on to enjoin .proceedmgs 1}nder the supplementary petition,
Thu mere continuation of an action at law. Where a proceeding

Wwarranted by the law of a State, relief must be sought by review

IR the appellate court of the State and not by collateral attack in the
Federal courts,
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Secrion 631, Kentucky statutes, 1899, (Laws 1893, chap. 171,
sec. 94,) reads as follows:

“Sxc. 631. Before authority is granted to any foreign insur-
ance company to do business in this State, it must file with the
commissioner a resolution adopted by its board of directors,
consenting that service of process upon any agent of such com-
pany in this State, or upon the commissioner of insurance of
this State, in any action brought or pendingin this State, shall
be a valid service upon said company ; and if process is served
upon the commissioner it shall be his duty to at once send it by
mail, addressed to the company at its principal office; and if
any company shall, without the consent of the other party to
any suit or proceeding brought by or against it in any court of
this State, remove said sait or proceeding to any Federal coutt,
or shall institute any suit or proceeding against any citizen of
this State in any Federal court, it shall be the duty of the com-
missioner to forthwith revoke all authority to such company
and its agents to do business in this State, and to publish such
revocation in some newspaper of general circulation published
in the State.”

On May 10, 1898, the appellant, The Mutual Reserve Fund
Life Association, hereinafter called the association, acting un-
der said section, by resolution of its board of directors, consented
that the insurance commissioner of Kentucky should be author
ized to receive service of process in any action brought or
pending in Kentucky, and also that like valid service of process
might be made upon every agent then or thereafter acting for
it in Kentucky.

On October 10, 1899, the insurance commissioner canceued
the license which had theretofore been issued to the association,
and gave it notice that from and after that date all authority
granted by his department to it, and all licenses issued to 1ts
agents to do business in the State of Kentucky, were revoked.
And from and after that date the association had no agent of
agents in the State of Kentucky and did no new business what-
ever in the State, but at one time, for the convenience Of the
holders of certificates residing in Jefferson County, permltted
them to remit dues and assessments through the Western Bank,
located in the city of Louisville.
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On February 28, 1900, James S. Phelps commenced an ac-
tion in the Circuit Court of Jefferson County, Kentucky, against
the association, alleging that on July 8, 1885, he had made ap-
plication for membership, and that on July 16, 1885, his appli-
cation had been approved and a certificate of insurance issued
to him. DBreaches of the agreement on the part of the defend-
ant were alleged, and a judgment asked for $1994.20. A
summons was issued and served on the insurance commissioner,
and an alias summons was also issued and served upon Ben
Frese, as the managing agent and chief officer and agent of
the association in Jefferson County. The defendant appearéd
specially and moved to quash the service on each summons.
The motion was heard on affidavits and overruled. The de-
fendant taking no further action, judgment was rendered on
May 19, 1900, in favor of the plaintiff for $1994 with interest.

On August 4, 1900, the plaintiff filed an amended and sup-
plemental petition, in which he alleged the filing of the original
petition, the judgment, the issue of execution, a return of nulla
bona; that the defendant had a large number of policy hold-
ers in the State who at stated times and regular intervals be-
came indebted to it for premiums and assessments upon its
POh'CleS of insurance, and prayed for a general attachment, or
In lien thereof the appointment of a receiver to take charge of
the business and property of the defendant in Kentucky, and
that all revenues and income accruing to it from policy holders
an.d other debtors be ordered paid to the receiver. Upon the
ﬁl‘_ng of this amended and supplemental petition the court ap-
pomted the Fidelity Trust and Safety Vault Company, the
other appellee, hereinafter called the company, a receiver of
all t'he property of the defendant in Kentucky, directed it to
rrt;celve and collect all moneys and debts then owing or there-
:ft?}‘\ ttzl accrue to the said defendant, and ordered all debtors
Sess}éﬂ{jefen}?ant to pay to such receiver all' premiu.ms and as-
ceiversh‘s Which mlght beg)me ('lue or owing to it; sqch re-
i Ip to continue until the judgment of the plaintiff and

costs and expenses had been paid, and then to terminate.

h(? company qualified as such receiver and gave notice to the
Policy holders of the defendant.
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On August 22, 1900, the association applied by petition and
bond for a removal of the case to the Circuit Court of the
United States for the District of Kentucky, which application
was denied. It does not appear that any copy of the record
was filed in the Federal court. But it commenced this suit in
that court against Phelps (the judgment creditor) and the com-
pany, to enjoin them from further proceeding under the order
made by the state court. The court issued an injunction, as
prayed for. 103 Fed. Rep. 515. On February 2, 1901, the
defendants moved to dissolve the injunction, which motion was
overruled and an appeal taken to the United States Circuit
Court of Appeals for the Sixth Circuit. By that court the
decision of the Circuit Court was reversed February 4, 1902,
50 C. C. A. 339; 112 Fed. Rep. 453, and the case remanded,
with directions to dismiss the bill of complaint. From such
decree the association appealed to this court.

Mr. William D. Guthrie and Mr. Edmund F. Trabue, with
whom Mr. George Burnham, Jr., and Mr. Sewell T. Tyng were
on the brief for appellant.

The allegations of the bill, which, under defendant’s motion
must be taken as true, show that the relief sought by way of
injunction is to restrain the enforcement of a void judgmer_lt
entered in a court without jurisdiction of the defendant who 15
the complainant in this action. The judgment on its face 15
valid, and under the pretended authority thereof the defendants
in this action are taking steps which will produce greab an
irreparable damages to complainant. '

I. The appeal is authorized by § 6 of the act of March 3,
1891, because the jurisdiction of the Cireuit Court rests not
only on diverse citizenship but also on a controversy arising ui-
der the Fourteenth Amendment. Zoeh v. Columbia Township
Trustees, 119 U. S. 412 ; American Sugar Refining Co. V. Z_\'fe’w
Orleans, 181 U. 8. 277; Huguley Mfg. Co. v. Galeton Mills,
184 U. S. 290.

I1. While § 720, Rev. Stat., prohibits an injunction to stf’ly
proceedings in any court of a State, it does not prohibit an 1
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junction against parties who are attempting acts of trespass
under color of a void order or judgment. If the order be void
upon its face, ordinarily a defence thereto is ample at law;
but if valid upon its face, as in this case, equity will relieve.
York v. Teras, 137 U. 8. 15 ; Pennoyer v. Neff, 95 U. 8. 714 ;
Northern Pacific Ry. Co. v. Kurtzman, 82 Fed. Rep. 241, and
cases cited on p. 243 ; Terre Haute ete. Ry. Co. v. Peoria ete.
By. Co., 82 Fed. Rep. 943. The difference between staying
proceedings in a court and restraining trespass under a void judg-
nent or order of a court acting without jurisdiction is fundamen-
tal.  Fitts v. McGhee, 172 U. S. 516, 529; Osborn v. Bank,
9 Wheat. 738 ; Smyth v. Ames, 169 U. S. 466 ; Bali. & O. R.
Co.,v. Wabash R. Co., 119 Fed. Rep. 678. In fraud cases it has
always been argued that relief by injunction could not be
granted owing to § 720, but this court has uniformly supported
the jurisdiction. Marshall v. Holmes, 141 U. S. 589, 599 ; other
analogous cases are French v. Hay, 22 Wall. 238, 248 ; Robb v.
Vos, 155 U. 8. 18, and see cases cited p. 38 ; Dictzsch v. Huide-
koper, 163 U. 8. 494; Wagner v. Drake, 31 Fed. Rep. 849;
National Surety Co.v. State Bank, 120 Fed. Rep. 593. Section
720 is limited by the due process of law provision of the Four-
teenth Amendment. Decisions holdin g that replevin or injunc-
ton will not lie against an officer in possession of property of a
stranger to the proceeding, at the suit of such stranger, are en-
tirely consistent with the proposition that the property owner
May maintain a suit to protect it against one assuming to act
uml.er void process. Hern v. Huidekoper, 103 U. S. 485, in
which 7. aylor v. Carryl, 20 How. 583 ; Freeman v. Howe, 24
Ilrow, 4505 Buck v. Colbath, 3 Wall. 334, are distinguished ;
Gumbel v, Pitkin, 124 U. S. 131, 146. See also Julian v. Cen-
t;’fll Trust Co., 115 Fed. Rep. 956 ; Skields v. Coleman, 157 U. S.
U8,182; Central Nat. Bk. v. Stevens, 169 U. S. 432 ; Simpson
V. Ward, 80 Fed. Rep. 561.

rel,il;};e Proposition that to determine the invalidity of, and give
- Against, a state court order alleged to be void for want of
Jl?m"dlc.tlo.n 1t would be necessary to exercise appellate or re-
Visory jurisdiction over that court has been answered by this

court.  Johnson v. Waters, 111 U. S. 640, 667; Marshall v.

‘~—
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Holmes, 141 U. 8. 589, 599 ; Arrowsmith v. Gleason, 129 U. 8.
86,98. Under § 285, Civil Code of Kentucky, the state courts
are prohibited from enjoining the execution of a judgment of
another court of the State even though void, Jacobsen v. Wern-
ert, 19 Ky. L. R. 662; and in a case like this no relief can be
had except in the Federal courts, which are not bound by such
a statute. Barrow v. Hunton, 99 U. S. 80.

III. Although in every case of special appearance to con-
test jurisdiction an issue is raised as to facts warranting ju-
risdiction, the defendant does not waive any right by the
special appearance. Harkness v. Hyde, 98 U. S. 416; Mex.
Cent. By. v. Pinkney, 149 U. 8. 194, 209 ; Goldey v. Morning
News, 156 U. S. 518, 526. There is no rule in Kentucky that
such an appearance constitutes a general appearance, as was
the case in York v. Texas, 137 U. 8. 15, and HKauffman v.
Wootters, 138 U. S. 285, but the rule is as above stated ; but an
appeal cannot be taken without entering a general appearance.
Sun Mut. Ins. Co. v. Crist, 19 Ky. L. R. 805; Newport News
ete. Co. v. Thomas, 96 Kentucky, 618 ; Chesapeake ete. I2. (0. 7.
Heath, 87 Kentucky, 651, 659; Maude v. Rodes, 4 Dana, 147.

The ruling of a state court in determining its own jurisdiction
is not conclusive in a direct proceeding to set aside a judgment
or to enjoin its enforcement. Rose v. Himely, 4 Cranch, 24,
268 ; Llliott v. Peirsol, 1 Pet. 328, 340; Harris v. Hardeman,
14 How. 334, 341; Starbuck v. Murray, 5 Wend. 148, 158;
Thompson v. Wallace, 18 Wall. 457, 468 ; and see also (oopér
v. Newell, 173 U. 8. 555, and cases cited p. 565 ; and c.as.es,
supra. In cases of removal to the Federal courts the decision
of the state court in favor of its own jurisdiction is regarded
as a usurpation. Gordon v. Longest, 16 Pet. 97, 104 ; Insuranc
Co. v. Dunn, 19 Wall. 214, 9224 Removal Cases, 100 U. §
457, 4755 Railroad Co. v. Mississippi, 102 U. 8. 135.

The authority of the insurance commissioner of the State 0
represent the association did not continue after its exclusior
from the State. Home Ben. Soc. v. Muehl, 59 S. W. Rep. 520,
distinguished, and see Forvest v. Pitisburgh Bridge Co, 116
Fed. Rep. 357. A state court cannot, under pretence of co¥
struing a statute, affect the right or duty of the Federal court
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to determine if a corporation was actually served within the
jurisdiction. Swann v. Mut. Res. F. L. Assn., 100 Fed. Rep.
922; Millan v. Mut. Res. F. L. Assn., 103 Fed. Rep. 764;
Friedmonn v. Empire L. Ins. Co., 101 Fed. Rep. 535; Mut.
Res. F. L. Assn. v. Boyer, 62 Kansas, 31, 37-42; St. Clair v.
Cox, 106 U. 8. 350 ; People v. Com. Alliance L. Ins. Co., T N.
Y. App. Div. 297. The inquiry as to whether the state court
acquires jurisdiction is a Federal question. Pennoyer v. Neff,
9% U. S. 714, 733; Conn. Mut. L. Ins. Co. v. Spratley, 172
U. 8. 602,609; McCord Lumber Co. v. Doyle, 97 Fed. Rep. 22;
Moredock v. Kirby, 118 Fed. Rep. 180; Cady v. Associated
Colonies, 119 Fed. Rep. 420. See also Williamson v. Berry, 8
How. 495, 540.

As to the receivership proceeding, Davidson v. Simmons,
11 Bush, 330, does not apply, but a summons was requisite to
jurisdiction.  Caldwell v. Bank, 58 S. W. Rep. 589; McCal-
lister’s Adm’r v. Savings Bk., 80 Kentucky, 684 ; Brownfield v.
Dyer,7 Bush, 5053; Hall v. Orogan, 78 Kentucky, 11; Kelly v.
Stanley, 86 Kentucky, 240; Redwine v. Underwood, 101 Ken-
tucky, 191 ; §§ 70, 439, 441, Civil Code of Kentucky.

Kentucky statutes, 1899, 88 965, 968, limit the control of courts
over judgments for sixty days. ZLowisville ete. Lime Co. v.
Kerr, 78 Kentucky, 12. Judgments cannot be controlled by the
court after the term is over. Brooks v. Railroad Co., 102 U, 8.
1075 Muller v. Ehlers, 91 U. 8. 249 ; City of Manning v. Ger-
man Ins. Co., 107 Fed. Rep. 52; Elder v. Richman ete. Min.
Uo., 58 Fed. Rep. 536; Van Dorn v. Penn. B. R. Co., 93 Fed.
Rep. 260.  See also Sibbald v. United States, 12 Pet. 488, 492 ;
Bronson v. Sehulten, 104 U. S. 410, 4155 Phillips v. Negley,
17 U. S. 665, 672; Hickman v. Ft. Scott, 141 U. 8. 415;
Horgaws 8. 8. Co. v. Texas ete. Ry. Co., 32 Fed. Rep. 525,
530 ; MeGregor v. Vermont L. & T. Co., 104 Fed. Rep. 709;
United Statesv. 1621 Lbs. of Fur Clippings, 106 Fed. Rep.
1615 Reynolds v. Manhattan Trust Co., 109 Fed. Rep. 97.

_ InKentucky the filing of an amended or other pleading after
Juflgment necessarily requires reopening the case and setting
as}de the judgment, and this can only be done in accordance
With § 579, Brown v. Vandleave, 36 Kentucky, 381 ; Meadows
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v. Goff, 90 Kentucky, 540; Civil Code Kentucky, §§ 342, 414,
518, 520; Anderson v. Anderson, 18 B. Mon. 95; Hocker v.
Gentry, 3 Met. 463, 469 ; Scott v. Scott’s Err., 9 Bush, 174;
Coffey v. Proctor Coal Co., 14 Ky. L. R. 415; Maddox’s Eur.
v. Williams, 87 Kentucky, 147.

In Kentucky a void judgment binds nobody, but may be re-
sisted collaterally as well as attacked directly. Spencer v. Por-
sons, 89 Kentucky, 577; Stevens v. Deering, 10 Ky. L. R. 393;
Jacobsen v. Wernert, 19 Ky. L. R. 662. There is nothing in
these principles inharmonious with the rule that a court’s juris-
diction continues until the judgment is satisfied. ~Weyman v.
Southard, 10 Wheat. 1; Riggs v. Johnson County, 6 Wall. 166,
187, 197; Covell v. Heyman, 111 U. S. 176, 183 ; Rio Grande
B. R. Co.v. Gomila, 132 U. 8. 478,483. The determination of
the state cotirt as to form of procedure not involving jurisdiction
is conclusive. Cornett v. Williams, 20 Wall. 226, 250; Laing
v. Rigney, 160 U. S. 531; Hekking v. Pfaff, 82 Fed. Rep.
403; Lynde v. Lynde, 181 U. 8. 183; Fish v. Smath, 13 Con-
necticut, 377, 391.

Mr. Benjamin F. Washer, with whom Mr. Frederick Foreht,
Mr. William H. Field and Mr. Novrton L. Goldsmith were on
the brief, for appellees.

I. The judgment of the state court was valid, being based
upon jurisdiction in the court both of the subject matter and of
the parties. The service on the insurance commissioner was sufti-
cient, Conn. Mut. L. Ins. Co. v. Sprafley, 172 U. 8. 602;
Swann v. Mut. Res. F. L. Assn., 100 Fed. Rep. 922; Kel‘rhon
Tnsurance, § 263 Home Ben. Soc. v. Muehl, 22 Ky L. R. 1378;
Germania Ins. Co. v. Ashby, 23 Ky. L. R. 1564, A state court
can construe its own statutes. Commercial Bank V. Bucking-
ham, 5 How. 8175 Lawler v. Walker, 14 How. 149 Central Land
Co. v. Laidley, 159 U. 8. 103. The second summons Wis prop-
erly served on one who was ascertained to be the local trez'tsul’t‘l’
of the defendant. All questions raised and determined in _thc
state court were in the Federal court res adjudicata. Mock ¥
Insurance Co., 10 Fed. Rep. 696; Work on Courts and thewr
Jurisdiction, p. 164 ; Black on Judgments, § 273.
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II. The appointment of the receiver was valid and the pro-
cedure adopted was legally sufficient. Caldwell v. Deposit
Bank, 18 Ky. L. R. 156 ; Lewis v. Deposit Bank, 22 Ky. L. R.
684; Brown v. Vancleave, 86 XKentucky, 381; Meadows v.
Goff, 90 Kentucky, 540; Leathe v. Thomas, 97 Fed. Rep. 136.
Laing v. Rigney, 160 U. S. 542, cited and distinguished. A
court of equity has power to sequester property through the
medium of a receivership when the circumstances of the cause
appear to demand such action. Sheelds v. Coleman, 157 U. 8.
1785 Thompson on Corp. § 6880; Cook on Corp. § 863, p. 2017 ;
Commercial Bank v. Corbett, 5 Sawyer, 172. The appointment
of the receiver was a question of procedure only, and due proc-
ess of law under the Fourteenth Amendment was not involved.
Missouri v. Lewis, 101 U. 8. 31; Walker v. Sauvinet, 92 U. 8.
935 Brown v. New Jersey, 175 U. 8. 172; Hurtado v. Califor-
nia, 110 U. 8. 516 ; Hodgson v. Vermont, 168 U.S. 262; Bolin
;3 Nebraska, 176 U. S. 83; Jowa Central v. lowa, 160 U. 8.

9.

IIL. The proceedings subsequent to the rendition of the judg-
mentc were not removable to the Federal court; the proceeding
Wasin execution of a judgment. Dere v. Strother, 10 Fed. Rep.
4065 Cook v. Whitney, 3 Woods, T15; Claflin v. MeDermott,
12 Fed. Rep. 8755 Cortes Co. v. Thannhausen, 9 Fed. Rep. 226
Desty’s Fed. Procedure, 9th ed. p. 448. The petition came too
late.  Fidelity Trust Co. v. N. M. & M. Co., 70 Fed. Rep.
403.  The construction by the state court of § 631 of Kentucky
st.atutes will be adopted by the Federal court if it does not
violate the Constitution. Com. Bank v. Buckingham, 5 How.
3265 Murray v. Gibson, 15 How. 423 ; Guthrie on Fourteenth
Amendment, p- 44.

IV. The property impounded by the receivership was not a
trust fund exempt from process in this suit. Missionary Soc.
gé{h@?nan, 13 Fed. Rep. 161; Beckett v. Sheriff, 21 Fed. Rep.

5 Simpson v. Ward, 80 Fed. Rep. 561. The state court
\lvas the proper tribunal to decide this question.  Derev. Strother

0 Fed. Rep. 406 ; Riggs v. Johnson County, 6 Wall. 198 ; Cen-
tral Bank v, Stevens, 169 U. S. 432.

V. No multiplicity of suits was threatened.
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VI, VII. The state court possessed jurisdiction, and the re-
ceivership was only a proceeding to aid execution of the judgment
previously obtained ; and the Federal court was without author-
ity to enjoin. § 720, U. S. Rev. Stat,; Diggs v. Walcott, 4
Cranch, 179; Zaylor v. Carryl, 20 How. 583, and English deci-
sions there cited as to jurisdiction ; Peck v. Jennes, 7 How. 612;
Covell v. Heyman, 111 U.S. 119 ; Senior v. Pierce, 31 Fed. Rep.
628 ; Dohn v. Ryan, 31 Fed. Rep. 638; Rothschild v. Harbrook,
65 Fed. Rep. 284 ; /n Re Holl, 73 Fed. Rep. 530 ; Leathe v.
Thomas, 97 Fed. Rep. 136 ; Mills v. Provident Trust Co., 100
Fed. Rep. 344 ; Southern Bank v. Thornton, 75 Fed. Rep. 929;
Freeman v. Howe, 24 How. 450; Buck v. Colbath, 13 Wall
334; Am. Assn.v. Hurst, 59 Fed. Rep. 5 ; Hutchinson v. Green,
6 Fed. Rep. 838 ; Rensselaer v. Bennington R. Co., 18 Fed. Rep.
6175 Yick Wo v. Crowley, 26 Fed. Rep. 207; Rhodes Mfy.
Co. v. New Hampshire, 70 Fed. Rep. 72; Dillon v. Kansas City
£. Co., 43 Fed. Rep. 1115 Missour: R. Co. v. Scott, 13 Fed. Rep.
193; Tarble’s Case, 13 Wall. 401 ; Gates v. Bucke, 53 Fed. Rep.
964. C(ases cited by appellant distinguished.

VIII. The proper method of bringing to the attention ofa
Federal court the decision of a state court involving the merits
or jurisdiction is by an appeal to the highest court of the State
and then a writ of error to the Supreme Court of the United
States. C. & O. R. R. Co. v. White, 111 U. 8. 137, and cases
cited ; Peck v. Jennes, 7 How. 612; cases cited in Judge Lurton’s
opinion below. A writ of prohibition might have been secured
from the Kentucky Court of Appeals if the lower court was
proceeding without jurisdiction. Weaver v. Toney, 107 Kenr
tucky, 419, and see Youngstown Bridge Co. v. White's Adm?,
105 Kentucky, 282.

Mz. Jusrice BREwWER, after making the foregoing statement,
delivered the opinion of the court.

Many questions were elaborately discussed by counsel'b_0th
orally and in brief, but we are of the opinion that the decision
of two or three will dispose of the case. First, the servicé of
summons on the insurance commissioner was sufficient to brivg
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the association into the state court as party defendant. It was
stipulated between the parties that the outstanding policies
existing between the association and citizens of Kentucky were
continued in force after the action of the insurance commissioner
on October 10, 1899, and that on said policies the association
had collected and was collecting dues, premiums and assess-
ments. It was, therefore, doing business within the State.
Mutual Life Insurance Company v. Spratley, 172 U. S. 602.
The plaintift was a citizen of Kentucky, and the cause of action
arose out, of transactions had between the plaintiff and defend-
ant while the latter was carrying on businessin the State of
Kentucky under license from the State. Under those circum-
stances the authority of the insurance commissioner to receive
summons in behalf of the association was sufficient. Such was
the ruling of the Court of Appeals of Kentucky. Home Benefit
Society of New York v. Muehl, 22 Ky. Law Rep. 1378; 59
S. W. Rep. 520. In that case the society while doing business
Inthe State issued the policy sued on, but in April, 1894, before
thg action was brought, ceased to do business and withdrew all
ofitsagents. ~Service on the commissioner was held good. The
court, in its opinion, after referring to a statute of 1870 and
the change made by section 631, under which this service was
made, said (p. 1379):
= It' is sufficient to say that the agency created by the act of
1893 is, in its terms, broader than that created by the act of
1870. The words of the later statute express no limitation.
Whatever limitation shall be applied to it must be by implica-
tion.  And when we consider the purpose of the act it becomes
clear that, it would be frustrated by the construction contended
fr?:u There is no need of the right to serve process upon t}?e
il gtnse commlssmr?er so long as the company has agents in
vide aa e, and we th%n}{ the purpose of the section was to pro-
» & means of obtaining service of process upon foreign com-
panies Wh}ch no longer had agents in the State upon whom
giozess might be served in suits upon contracts made in this
1ate, whatever may be held as to suits upon contracts entered

Mo elsewhere.”  See also Germania Ins. Co. v. Ashby, 23 Ky.
Law Rep 1564,
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Such decision of the highest court of Kentucky, construing
one of its own statutes, if not controlling upon this court, is
very persuasive, and it certainly is controlling unless it be held
to be merely an interpretation of a contract created by the
statute. As an original question, and independently of any
expression on the part of the Court of Appeals, we are of the
opinion that such is the true construction. This and other
kindred statutes enacted in various States indicate the purpose
of the State that foreign corporations engaging in business
within its limits shall submit the controversies growing out of
that business to its courts, and not compel a citizen baving
such a controversy to seek for the purpose of enforcing his
claims the State in which the corporation has its home. Many
of those statutes simply provided that the foreign corporation
should name some person or persons upon whom service of
process could be made. The insufficiency of such provision is
evident, for the death or removal of the agent from the State
leaves the corporation without any person upon whom process
can be served. In order to remedy this defect some Stales,
Kentucky among the number, have passed statutes, like the
one before us, providing that the corporation shall consent that
service may be made upon a permanent official of the State, s0
that the death, removal or change of officer will not put the
corporation beyond the reach of the process of the courts. It
would obviously thwart this purpose if this association, having
made, as the testimony shows it had made, a multitude of con-
tracts with citizens of Kentucky, should be enabled, by simply
withdrawing the authority it had given to the insurance com-
missioner, to compel all these parties to seek the courts of New
York for the enforcement of their claims. It is true in this
case the association did not voluntarily withdraw from 'the
State, but was in effect by the State prevented from engagilg

in any new business. Why this was done is not shown. It
must be presumed to have been for some good and sufﬁmertlt
atute

reason, and it would be a harsh construction of the st

that, because the State had been constrained to compel‘the as
sociation to desist from engaging in any further business, IE
also deprived its citizens who had dealt with the association of
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the right to obtain relief in its courts. We conclude, there-
fore, that the service of summons on the insurance commis-
sioner was sufficient to bring the association into the state
court, and there being nothing else to impeach the judgment
it must be considered as valid.

Again, the proceeding for the appointment of a receiver was
not a new and independent suit. It was not in the strictest
sense of the term a creditor’s bill. It did not purport to be for
the benefit of all creditors, but simply a proceeding to enable
the plaintiff in the judgment to obtain satisfaction thereof,
satisfaction by execution at law having been shown to be im-
possible by the return of nwlla bona. It is what is known as a
supplementary proceeding, one known to the jurisprudence of
many States, and one whose validity in those States has been
recognized by this court.  Williams v. Iill, 19 How. 246 ; A¢-
lantic & Pacific Railroad Company v. Hopkins, 94 U. 8. 11;
Ex parte Boyd, 105 U. S. 647 ; Street Railroad Compony v.
Hart, 114 U. 8. 654. Tt is recognized in some cases in Ken-
tucky.  Caldwell v. Bank of Eminence, 18 Ky. Law Rep. 156;
Caldwell v. Deposit Bank, 22 Ky. Law Rep. 684. This pro-
ceeding was treated by the state court as one merely supple-
mental in its character. It was initiated by the filing of an
amended and supplementary petition. It was a mere continu-
at}on of the action already passed into judgment, and in aid
(_)f the execution of such judgment. As such it was not sub-
Ject to removal to the Federal court, the time therefor pre-
seribed by the statute having passed. 24 Stat. 554; Martin
V. Baltimore & Ohio Railroad, 151 U. 8. 673-684. DBeing a
mere continuation of the action at law, and not removable to
the Fedgral court, the latter had no jurisdiction to enjoin the
Proceedings under it. It is contended that such a supplemen-
ii;{ ]igocegding is not warranted by the laws of Kentucky;
}_ re 1s no statute of that State justifying it. But it has
een sanctioned by the judgment of the court in which the
E;Ei:edmg was had, and cannot be treated by the Federal
e Z;;Sd unauthorized. ZLaing v. Rigney, 160 U. 8. 531. See
L ville Coal Co. v. MoC?eery, 141 U. 8. 475,478. If not

ranted by the law of the State relief must be sought by re-
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view in the appellate court of the State, and not by collateral
attack in the Federal court.

For these reasons we think the decision of the Court of Ap-
peals of the Sixth Circuit was right, and it is

Affirmed.

ATLANTIC AND PACIFIC TELEGRAPH COMPANY
v. PHILADELPHIA.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
EASTERN DISTRICT OF PENNSYLVANIA.

No. 163. Argued February 24, 1903.—Decided June 1, 1903,

The following propositions as to the taxation by States and their munici-
palities of corporations engaged in carrying on interstate commerce have
been settled:

1. The Constitution of the United States having given to Congress the
power to regulate commerce, not only with foreign nations, but
among the several States, that power is necessarily exclusive when-
ever the subjects are national in their character, or admit only of
one uniform system or plan of regulation. Robbins v. Shelby Taz
ing District, 120 U. S. 489, 492,

2. No State can compel a party, individual or corporation, to pay for the
privilege of engaging in interstate commerce.

3. This immunity does not prevent a State from imposing ordinary prop-
erty taxes upon property having a situs within its territory and em-
ployed in interstate commerce.

4. The franchise of a corporation, although that franchise is the business
of interstate commerce, is, as a part of its property, subject 10
state taxation, providing at least the franchise is not derived from
the United States.

5. No corporation, even though engaged in interstate commerce, can 3
propriate to its own use property public or private, without lia-
bility to a charge therefor. !

Where telegraph companies, engaged in interstate commerce, carry on t'helr
business so as to justify police supervision, the municipality is not obllge_d
to furnish such supervision for nothing, but it may, in addition to ordi-
nary property taxation, subject the corporations to reasonable charges
for the expense thereof,
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The reasonableness of such charges will depend upon all the circumstances
involved in the particular case, and, if in a case tried before a jury the
evidence in regard thereto is not such as to exclude every conclusion ex-
cept one, the question of reasonableness should be submitted to the
jury.

Tars action was commenced in the Common Pleas Court of
Philadelphia on December 31, 1891, to recover the sum of
$3715 as license fees alleged to be due the city for the six
preceding years. The case was removed by the defendant to
the Circuit Court of the United States for the Eastern District
of Pennsylvania. A trial was had before the court and a jury,
which resulted in a verdict and judgment for the plaintiff for
a part of the sum claimed, which judgment was thereafter
reversed by the Circuit Court of Appeals, 102 Fed. Rep. 254.
A second trial was had in April, 1901, before the court and a
jury, which resulted in a verdict and judgment for the full
amount claimed with interest. From such judgment the case
was brought to this court directly on writ of error, on the
ground that it involved the construction and application of the
Constitution of the United States ; that the action was brought
to recover from the telegraph company certain license charges
anqsed by the city which the company claimed the city had
Do right or power to impose, for the reason that it was a
regulation of commerce between the States.

Mr. John F. Dillon and Mr. H. B. Gill for plaintiff in
eror. Mr. Silas W. Pettit, Mr. George H. Fearons, Messrs.
Brown & Wells, Mr. Rush T aggart and Mr. Henry D. Esta-

T
0rook were on the brief,

Mr. John L. Hinsey for defendant in error. M. James Al-
¢orn was on the brief,

; i\.'[R. JusTicE Brewzg, after making the foregoing statement,
delivered the opinion of the court.
The question presented is as to the validity of the charges

Mposed by the ordinances of the city of Philadelphia upon the
VOL. cxe—11

i
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defendant (plaintiff in error), a corporation engaged in inter-
state commerce. Few questions are more important or have
been more embarrassing than those arising from the efforts of
a State or its municipalities to increase their revenues by exac-
tions from corporations engaged in carrying on interstate com-
merce. There have been many cases, in whose decision some
propositions have been adjudicated so often as to be no longer
open to discussion.

First. As said by Mr. Justice Bradley, speaking for the
court, in Robbins v. Shelby Tawing District, 120 U. S. 489, 492:

“The Constitution of the United States having given to
Congress the power to regulate commerce, not only with
foreign nations, but among the several States, that poweris
necessarily exclusive whenever the subjects of it are national
in their character, or admit only of one uniform system, or
plan of regulation.”

In addition to the many cases referred to by him the follow-
ing subsequent decisions may also be cited : Fargo v. Michigon,
121 U. 8. 230, 246 ; Philadelphia Steamship Company v. Peni-
sylvania, 122 U. S. 326, 336, 346; Western Union Telegraph
Company v. Pendleton, 122 U. 8. 347, 357; Bowman v. Chicago
&e. Railway Company, 125 U. S. 465, 497 ; Leloup v. Port of
Mobile, 127 U. S. 640, 648 Asher v. Texas, 128 U. 8.129,131;
Stoutenburgh v. Hennick, 129 U. S. 141, 148 ; Leisy v. Hardin,
135 U. 8. 100, 110; Lyng v. Michigan, 135 U. S. 161; McCull
v. California, 136 U. S. 104, 109 ; In re Rahrer, 140 U. 8. 545,
555 ; Crutcher v. Kentucky, 141 U. 8. 47, 58 ; Brennanv. Titus
ville, 153 U. S. 289, 304 ; Interstate Commerce Commission V-
Brimson, 154 U. S. 447, 471; United States v. E. (. Knight
Co., 156 U. 8. 1, 21 ; Schollenberger v. Pennsylvania, 171 U. 8.
1; Addyston Pipe & Steel Co. v. United States, 175 U. 8. 2113
Stockard v. Morgan, 185 U. S. 27.

Second. No State can compel a party, individual or corpord
tion to pay for the privilege of engaging in interstate commerce.
Gloucester Ferry Co. V. Pennsylvania, 114 U. 8,196, 211; P iok-
ard v. Pullman Car Co., 117 U. S. 34 ; Robbins v. Shelby Tar
ing District, 120 U. S. 489 ; Fargo v. Michigan, 121 U. S. 230,
245 ; Philadelphia Steamship Co. v. Pennsylvania, 122 U. 8.
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326, 336 ; Leloup v. Port of Mobile, 127 U. S. 640, 645 ; Asher
v. Texas, 128 U. S. 129 ; Lyng v. Michigan, 135 U. 8. 161, 166 ;
MeCall v. California, 136 U. 8.104, 115 ; Crutcher v. Kentucky,
141 U. 8. 47, 58 ; Adams Fxpress Co.v. Ohio, 165 U. 8. 194, 220.

Third. This immunity does not prevent a State from impos-
ing ordinary property taxes upon property having a situs within
its territory and employed in interstate commerce. State Tax
on Railway Gross Receipts, 15 Wall. 284, 293; The Delaware
Railroad Taw, 18 Wall. 206, 232; Telegraph Co.v. Tewas, 105
U. 8. 460, 464 ; Gloucester Ferry Co.v. Pennsylvania, 114 U. S.
196, 211 ; Western Union Tel. Co. v. Massachusetts, 125 U. 8.
9305 Marye v. Baltimore & Ohso Railroad, 127U. 8. 117,123 ;
Leloup v. Port of Mobile, 127 U. S. 640, 649 ; Pullman’s Car
Co. v. Pennsylvania, 141 U. S. 18; Massachusetts v. Western
Union Tel. Co., 141 U. 8. 40; Pittsburgh de. Railway Co. v.
Backus, 154 U. 8. 421; Western Union Tel. Co. v. Taggart, 163
U.8.1; Adams Fupress Co. v. Okio, 165 U. S. 194, 220.

Fourth. The franchise of a corporation, although that fran-
chise is the business of interstate commerce, is, as a part of its
property, subject to state taxation, providing at least the fran-
chise is not derived from the United States. Delaware Rail-
rood Tax, 18 Wall. 206, 232 ; Postal Tel. Cable Company v.
Aﬂ“’”& 155 U. 8. 688, 696 ; Eric Railroad v. Pennsylvania,
1?8 U.8.431,437; Central Pacific Railroad v. California, 162
U.8.91; Western Union Telegraph Company v. Taggart, 163
U.8.1,18; Western Union T elegraph Co. v. Missours ex rel.
Gottleid, post, 163.

Fifth. No corporation, even though engaged in interstate
ommerce, can appropriate to its own use property, public or
brivate, without liability to charge therefor. Packet Company
I})?%Loms, 100 U. 8. 423; Packet Company v. Catletisburg,
: 691. S.559; Transportation Company v. Parkersburg, 107 U.

- 915 Huse v. Glover, 119 U. 8. 543 ; Quachita Packet Com-
Pany v. Aiken, 121 U. 8. 444 ; 8t. Lowrs v. Western Union Tele-
graph Company, 148 U. S. 92 ; St. Lowis v. Western Union Tele-
g;“p]_‘ Company, 149 U. 8. 4655 Postal Tel. Cable Company v.
Saltimore, 156 U. 8. 2105 Richmond v. Southern Bell Tele-
Phone Company, 174 U, 8. 161, 771,
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The tax sought to be collected in this case was not a tax upon
the property or franchises of the company, nor in the nature of
rental for occupying certain portions of the street. Neither was
it a charge for the privilege of engaging in the business of inter-
state commerce, but it was one for the enforcement of local gov-
ernmental supervision, such as was presented in Western Union
Telegraph Company v. New Hope, 187 U. S. 419, where we said
(p. 427):

“This license fee was not a tax on the property of the com-
pany, or on its transmission of messages, or on its receipts from
such transmission, or on its occupation or business, but was a
charge in the enforcement of local governmental supervision,
and as such not in itself obnoxious to the clause of the Con-
stitution relied on.”

Following that decision, we hold that the city of Philadelphia
had power to pass such an ordinance as this, requiring the com-
pany to pay a reasonable license fee for the enforcement of
local governmental supervision. In other words, if a corpora
tion, although engaged in the business of interstate commerce,
so carries on its business as to justify, at the hands of any munic-
ipality, a police supervision of the property and instrumentalities
used therein, the municipality is not bound to furnish such
supervision for nothing, and may, in addition to ordinary prop-
erty taxation, subject the corporation to a charge for the ex
pense of the supervision.

But it does not follow from this that a municipality is n(?t
subject to any restraint in the amount of the charge which it
so exacts. True it is often said that a license tax is in its na-
ture arbitrary ; that it is not necessarily graduated by the value
of the property invested in the business licensed or its profi
ableness. But such observations are pertinent only in case the
license is resorted to for the purposes of revenue. When 1t IS
authorized only in support of police supervision the expense ‘?f
such supervision determines the amount of the charge, and if i
were possible to prove in advance the exact cost that would bfa
the limit of the tax. In the nature of things that, however, 18
ordinarily impossible, and so the municipality is at liberty i8
make the charge large enough to cover any reasonable antic
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pated expenses. It is authorized to fix such charge in advance,
and need not wait until the end of the period for which the
license is granted. It may not act arbitrarily or unreasonably,
but the risk may rightfully be cast upon the licensee, and the
charge cannot be avoided because it subsequently appears that
it was somewhat in excess of the actual expense of the super-
vision, nor can the licensee then recover the difference between
the amount of the license and such cost.

Now, the license in question is, as stated, confessedly not for
the purpose of raising revenue. Indeed, if it were, as it ap-
pears by the affidavit of defence that the company had paid all
taxes charged upon its property as property, it might be ob-
noxious to a complaint of double taxation. It is not like the
taxin Postal Cable Telegraph Company v. Adams, 155 U. S. 688,
which, although called a privilege tax, was in fact a property
tax, and the only property tax upon the company, in respect
to which we said (p. 696) :

“ Doubtless, no State could add to the taxation of property
according to the rule of ordinary property taxation, the burden
of a license or other tax on the privilege of using, constructing,
or operating an instrumentality of interstate or international
commerce or for the carrying on of such commerce; but the
Val'_le of property results from the use to which it is put and
varies with the profitableness of that use, and by whatever
hame the exaction may be called, if it amounts to no more than
the ordinary tax upon property or a just equivalent therefor,
ascel_"tained by reference thereto, it is not open to attack as in-
consistent with the Constitution.”

We pass, therefore, to consider the question of the reason-
ab}eness of this license charge. Prima facie, it was reasonable.
Western Union Telegraph Company v. New Hope, supra. Tt
devolved upon the company to show that it was not. The
‘?S@, as we ha.ve seen, was tried before the court and a jury.
thionl t.he testimony the court 'instructed the jury to find 'for
G isI:; éllltltlﬁ' the full amount cl'mmed. In support of this action
s ntended that the question of reasonableness was one to

etermined by the court and not by the jury, and further
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that there was no testimony from which either a court or jury
could find that the charge was unreasonable.

It may be conceded that, generally speaking, whether an or-
dinance be reasonable, is a question for the court. As said by
Judge Dillon, in his work on Municipal Corporations, 4th ed.
vol. 1, sec. 327: “ Whether an ordinance be reasonable and
consistent with the law or not is @ guestion for the court, and
not the jury, and evidence to the latter on this subject is inad-
missible.” While that may be correct as a general statement
of the law, and especially in cases in which the question of
reasonableness turns on the character of the regulations pre
scribed, yet when it turns on the amount of a license charge it
may rightly be left for the determination of a jury. There are
many matters which enter into the consideration of such a
question, not infrequently matters which are disputed and in
respect to which there is contradictory testimony. As said
by Mr. Justice Shiras, when presiding in the Court of Ap-
peals in the Third Circuit, in a similar case, City of Philadd-
phia v. Western Union Telegraph Company, 89 Fed. Rep. 454,
Gl

“ When it is said, in some of the cases, that such a question is
for the determination of the court, it is not meant that the
question may not properly be submitted to a jury. What is
meant by such observations is that courts are not precluded
from considering the reasonableness of the legislative act pre-
scribing the terms and amount of the charges. . . . Regard
ing, then, the issue to be tried as one of fact, we think it is one
which, from its nature, is eminently fit for the determination
of a jury. The expenses attending direct regulation and over
sight are not only to be considered, but also the incidental
cost to which the municipality is subjected in providing for
and maintaining a proper system of supervision. We cannot
undertake to specify all the particulars which should be brouglft
into view where the reasonableness of a municipal ordinance s
challenged in a court; but we think that the rule laid downm
Cooley Const. Lim. (ed. 1886) p. 242, may be safely adopted:
¢ A municipal corporation may impose under the police power
such a charge for the license as will cover the necessary ¥
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penses of issuing it, and the additional labor of officers and other
expenses thereby incurred.’”

It is urged by the city that inasmuch as the license fees here
charged are the same as those charged by the borough of New
Hope, the validity of which was sustained in Western Union
Telegraph Company v. New Hope, supra, it necessarily fol-
lows that the charges here imposed are reasonable. But this is
a mistake. ‘What is reasonable in one municipality may be op-
pressive and unreasonable in another. “In determining this
question the court will have to regard all the circumstances of
the particular city or corporation, the objects sought to be at-
tained, and the necessity which exists for the ordinance. Reg-
ulations proper for a large and prosperous city might be absurd
or oppressive in a small and sparsely populated town, or in the
country.” 1 Dillon’s Municipal Corporations, 4th ed. sec. 327.

The reasonableness of this license charge being tried before
a Jury, the parties were entitled to a finding- of the jury upon
that question of fact, unless the testimony was such as to com-
pe.l a decision one way or the other, in which case the court
might be justified in directing a verdict. After a careful re-
view of the evidence we are constrained to believe that it was
not such as to exclude any other conclusion than that directed
by. the court. 'We do not hold that it was not sufficient to sus-
tain a finding by the jury to that effect, but simply that there
Were matters presented from which a jury might rightfully
conclude that the ordinance and license charges were unrea-
sonable. Without noticing all the evidence, we content our-
selves with these matters. On January 6, 1881, an ordinance
Was passed by the city council imposing a license fee of one
dollar for each and every telegraph pole erected or maintained
in tk'le city. Another ordinance of date March 30, 1883, reg-
“1atl.ng underground conduits, wires and cables, and providing
for license charges for underground and overhead wires, imposed
an annual license charge of two dollars and fifty cents per mile
?f wire for overhead telegraph wires, and one dollar per mile
or underground wires. Upon these ordinances the claim was
m‘ade against the company. On August 5, 1886, a further or-
dinance was passed, removing all charges upon underground
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wires. The chief of the electrical bureaun of the city, without
objection, testified that the removal of all charges on under-
ground wires in 1886, was “as an inducement to have the wires
placed underground, and the only requirement was that who-
ever did it should supply the city or furnish the city with one
duct or chamber for the use of the city. There was no other
charge connected with it. It was to remove all license charges,
to have them place their wires underground.” There was evi-
dence of the expenses of the electrical bureau for the years in
question, and that such electrical bureau supervised all electrical
work upon the streets, but there was no testimony definitely dis-
closing how much of the labor of that bureau was in respect to
telegraph wires and poles, and how much in respect to electric
light wires and poles, although there was evidence of the general
manner in which the electrical bureau conducted its work of
supervision and the matters which came within the scope of its
attention. On the other hand, the company showed the ex
tent of its own supervision and the cost of repair, maintenance
and supervision, which for the years from 1885 to 1891, inclw-
sive, amounted to only $1.603 per mile. There was also proof
of the number of electric light lamps, poles and miles of wire
within the city, and other kindred facts.

Now the comparison of all this evidence, the determination
of its weight and effect, and whether the charge made by the
city for supervision was reasonable or not, should have been
left to the jury. As there was testimony that the actual cost
of maintenance, repair and supervision by the company Wi
during the years in question less than one half that charged
by the city for supervision alone, and as it appeared that ab
first the license fee per mile of overhead wire was two dollars
and fifty cents, and of underground wire one dollar, and that
within three years thereafter all charges in respect to Ul
derground wire were taken away, and, as the head of the
electrical department declared, so taken away for the pu
pose of inducing the removal of overhead wires and placing
them all underground, a jury might have found that the
ordinance was unreasonable. [t might have come to the cO™"
clusion that the charge was not made simply to meet the ex




PATTERSON v». BARK EUDORA.
190 U, 8. Syllabus.

penses of supervision, but rather to make a charge so burden-
some as to compel the company to remove its wires from poles
and put them in conduits. We do not say that a city has not,
by virtue of its police powers, authority directly to compel the
removal of wires from poles to conduits, but it may be ques-
tionable whether a city can seek the same results by an exces-
sive and unreasonable charge upon overhead wires. We<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>