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¢ In Chambers,
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viii RETIREMENT OF MR. JUSTICE SHIRAS.

that, whether I fully performed my judicial duties or not, you all felt
that I earnestly endeavored to do so.

““The ten years and upwards that I have spent on the bench have
been very pleasant to me, and I quit the court and its labors with
much regret. I have much enjoyed my personal intercourse with
each and all of you, and hope that, in the few years that are left to
me, I shall frequently meet you, and hear from you when we are
separated.

¢ Sincerely your friend,
‘¢ GEORGE SHIRAS, JR.

‘¢ February 24, 1903.”
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SUPREME COU]&@‘@F THE UNITED STATES,

AT

-OCTOBER TERM, 1902.

KELLEY ». RHOADS.

ERROR TO THE SUPREME COURT OF THE STATE OF WYOMING.
No. 93. Submitted November 12, 1902.—Decided January 19, 1903.

A herd of sheep driven at a reasonable rate of speed from.a point in Utah,
across the State of Wyoming, a distance of about five hundred miles, to
a point in Nebraska, for the purpose of shipment by rail from the latter
point, is property engaged in interstate commerce to such an extent as' to
be exempt from taxation by the State of Wyoming under a statute taxing
all live stock brought into the State ‘‘ for the purpose of being grazed;”
and this notwithstanding that the sheep were maintained by grazing along
the route and that the owner could have shipped them to their ultimate
destination from a point on the same railroad, which could have been
reached from the starting point without entering the State of Wyoming.

Brown v. Houston, 114 U. 8. 622; Pittsburg &c. Coal Co. v. Bates, 156 U. S.
5T7;Coe v. Errol, 116 U. 8. 317, distinguished.

Trrs was a petition originally filed in the District Court of
Laramie County, Wyoming, by Kelley against Rhoads, county
assessor of the county of Laramie, to recover back certain taxes
to .the amount of §250 upon a flock of sheep owned by the
plaintiff and in charge of a shepherd who was driving them
through the State of Wyoming, from the then Territory of Utah
to the State of Nebraska.

The case was finally presented to the District Court upon the
following agreed statement of facts, upon which the court en-

VOL. CLXXXVII-—1 @)
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tered judgment in favor of the defendant, which was affirmed
by the Supreme Court of the State, 9 Wyoming, 852:

“ Agreed Statement of Facts.

“1. John Kelley is now and was at all times mentioned in
the petition filed herein a citizen and resident of the State of
Kansas.

“2. Oliver F. Rhoads was the duly elected, qualified and act-
Ing county assessor of the county of Laramie, State of Wyoming,
from the Tth day of January, A. D. 1895, until the 4th day of
January, A. D. 1897.

“3. Plaintiff at all times mentioned in the petition herein was
the owner of the sheep mentioned in said petition, and that
said sheep on or about the 29th day of October, A. D. 1895,
were in the county of Laramie, in charge of James M. Yeates,
the agent of the plaintiff, who was driving and transporting
said sheep through the State of Wyoming from the then Terri-
tory of Utah, to the State of Nebraska.

“4. In driving said sheep in such manner it was the practice
of the person in charge to permit them to spread out at times
in the neighborhood of a quarter of a mile, and while so being
driven the sheep were permitted to graze over land of that
width. They were driven in some instances through large
pastures, in other instances through the public domain and in
other instances through pastures enclosed by fences. While
being driven from the western boundary of the State to Pine
Bluffs station, they were maintained by grazing along the route
of travel.

“5. Said sheep were duly returned by plaintiff for taxation
and assessed by the assessor and collector of taxes for the year
1895 in the county of Juab, Territory of Utah.

“6. On the 29th day of October, A. D. 1895, while the said
herd of sheep were in charge of the agent of the plaintiff n
the county of Laramie, State of Wyoming, the defendant, 11
company with 8. J. Robb, deputy sheriff, of Laramie County,
Wyoming, collected from said plaintiff’s agent the sum of two
hundred and fifty dollars, ($250,) alleged to be taxes due for the
current year 1895, and that before the collection of said taX,
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upon demand for the payment of the same by the said defend-
ant, the plaintiff’s agent refused to pay the same, whereupon
the said defendant said to the agent of plaintiff that the said
defendant could or would take enough sheep and sell them, and
from the proceeds retain the said amount of two hundred and
fifty dollars, ($250,) with costs ; whereupon the plaintiff’s agent,
to prevent the seizure and sale of plaintiff’s property and the
damage that would thereby accrue to plaintiff, paid the said
defendant the sum of two hundred and fifty dollars (§250).

“7. Tt was a fact and defendant had knowledge of the fact
and was notified by plaintiff’s agent that said herd of sheep
was being driven across the State of Wyoming to Pine Bluffs
station for the purpose of shipment, and that the same were
not brought into the State for the purpose of being main-
tained permanently therein.

“8. At the time of the regular assessment of property for
the purpose of taxation in the county of Laramie in the year
1895, plaintiff had no property of any kind whatever in the
county of Laramie, or in the State of Wyoming.

“9. At the time the assessment of property in the county of
Laramie for the year 1895 was equalized by the board of equali-
zation of the county of Laramie, plaintiff had no notice of the
time or place of meeting of said board of equalization, or that
any assessment had been made against him for any purpose
th_itever within the State of Wyoming or the county of Lar-
amie.

“10. At the time the taxes for the current year 1895 were
Teg}llarly and legally levied in the said county of Laramie,
plaintiff had no property whatever in the county of Laramie
or State of Wyoming.

“11. Plaintiff has demanded of defendant a return to him of
the amountof tax so collected from plaintiff’s agent, but defend-
ant refused and still refuses to return to plaintiff the amount so
collected.

“12. The time consumed in driving said sheep from the west-
ern bogndary of the State of Wyoming to Pine Bluffs station, in
Laramie County, was from six to eight weeks, and by the route
followed the distance travelled was about five hundred miles.
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“13. The said taxes were assessed, levied and collected by
the defendant without the action, authority or assistance of
the board of county commissioners, or of any other officer or
officers of Laramie County.

“14. The said property so owned by the plaintiff had not
been regularly assessed in any other county of the State for
that year and no taxes had been paid thereon in any other
county in the State.

“15. That for the purpose of shipping said sheep it was not
necessary that they should be driven into the State of Wyo-
ming, and that the railroad over which they were shipped
could be reached from the point where the sheep were first
driven by travelling a less distance than was necessary to travel
from the place where they were first driven to any pointin the
State of Wyoming.

“16. That at the time the two hundred and fifty dollars was
paid to the defendant, it was paid without any protest other
than appears in the other paragraphs of this agreed statement
of facts.”

Mr. J. A. Van Orsdel for plaintiff in error.

Mr. Willis Van Devanter for defendant in error. Mr. W.
R. Stoll was with him on the brief.

Mg. Justice Brown, after making the foregoing statement,
delivered the opinion of the court.

This case resolves itself into the single question whether the
property of the plaintiff was engaged in interstate commerce
to such an extent as to be exempt from taxation by the State
of Wyoming, through which it was being transported.

The statute of the State upon this subject, Laws, 1895, c. 61,
is as follows :

“Sgc. 1. All live stock brought into this State Jor the pur-
pose of being grazed shall be taxed for the fiscal year during
which it shall have been brought into the State.

«“ Sgc. 2. Assessors are, for the purpose of enforcing this act,
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hereby vested with the powers, and charged with the duties
vested in and conferred upon other officers for the collection
of taxes.

“Sgc. 3. Tt shall be the duty of the assessors in the several
counties to levy and immediately collect the taxes provided for
in this act, as soon as live stock is brought into their counties
to graze; and to pay, without delay, such sums to the treasurers
of their respective counties.

“Sgrc. 4. Whenever the owner of any live stock upon which
a tax has been levied as provided in this act, shall refuse to im-
mediately pay the amount of such tax to the assessor who levied
it, such assessor shall proceed forthwith to collect such tax as
provided by law for the collection of delinquent taxes on other
kinds of personal property.”

The question to be determined, then, is, whether the stock of
the plaintiff was brought into the State for the purpose of being
grazed at the time it was assessed for taxation. This question
must be answered by the agreed statement of facts. While this
statement is binding upon this court, as well as the state courts,
different inferences may be drawn from these facts as to the
applicability of the state statute. Had the state court found
directly the ultimate fact that these sheep were brought into
the State for the purpose of being grazed, such finding might
bave bound us, but, under the facts actually found or agreed
upon, we are at liberty to inquire whether they support the
Judgment. Harrison v. Perea, 168 U. S. 311.

.The law upon this subject, so far as it concerns interference
with interstate commerce, is settled by several cases in this
court, which hold that property actually in transit is exempt
f{’om local taxation, although if it be stored for an indefinite
time during such transit, at least for other than natural causes,
or lack of facilities for immediate transportation, it may be law-
fully assessed by the local authorities. State v. Engle, 34 N.
J. La'w, 425 5 Standard 0il Co. v. Bachelor, 89 Indiana, 1;
Burlington. Lumber Co. v. Willetts, 118 Illinois, 559.

The first case in which the question arose is that of Brown
Ve Houston, 114 U. 8. 622, in which it was held that coal
mined in Pennsylvania and sent by water to New Orleans to
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be sold in the open market there on account of vhe owners in
Pennsylvania, and lying at New Orleans in flathoats for sale,
became intermingled, on its arrival there, with the general
property of the State, and was subject to taxation under the
general laws of Louisiana, although it might have been, after
arrival, sold from the vessel on which the transportation was
made, without being landed, and for the purpose of being
taken out of the country by a vessel bound to a foreign port.
The case was affirmed in Pittsburg dee. Coal Co. v. Bates, 156
U. 8. 577, which differed from the former only in the fact that
the coal did not reach New Orleans, the port of destination,
but was still on the Mississippi River, nine miles above Baton
Rouge, where it was held for sale. It appeared that the boats
were held subject to the orders of plaintif to be navigated to
such place or places as he might deem convenient or advan-
tageous to the trade in which he was engaged.

In Coe v. Errol, 116 U. 8. 517, it was held that logs cut in
New Tampshire, which were hauled down to the town of
Errol on the Androscoggin River in that State, to be thence
floated down the river to Lewiston, Maine, and were awaiting
a convenient opportunity for such transportation, were still a
part of the general mass of property of the State liable to
taxation, if taxed in the usual way in which such property was
taxed in that State. It was a stipulated fact that the timber
thus cut had lain over one season, being about a year, in the
Androscoggin River in that State either in Errol, Dummer or
Milan ; and that other timber referred to in the petition as
having been cut in Maine had lain over in Errol since the
spring or summer before the taxation. The question is thus
stated by Mr. Justice Bradley : ““ Are the products of a S'tate,
though intended for exportation to another State, and partially
prepared for that purpose by being deposited at a place or
port of shipment within the State, liable to be taxed like other
property within the State?” Said he: “There must be a
point of time when they cease to be governed exclusively by
the domestic law and begin to be governed and protected by
the national law of commercial regulation, and that .momg‘nt
seems to us to be a legitimate one for this purpose, in which
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they commence their final movement for transportation from
the State of their origin to that of their destination. :
Until then it is reasonable to regard them as not only within
the State of their origin, but as a part of the general mass of
property of that State, subject to its jurisdiction, and liable to
taxation there.”

The substance of these cases is that, while the property is at
rest for an indefinite time awaiting transportation, or awaiting
a sale at its place of destination, or at an intermediate point,
it is subject to taxation. But if it be actually in transit to an-
other State, it becomes the subject of interstate commerce and
is exempt from local assessment.

We place no reliance upon the fact in this case that plaintiff’s
sheep had been dily returned for taxation, and assessed for the
taxes of 1895 in the Territory of Utah, since, although this
may have some bearing upon the equities of the case, it was
declared in Coe v. Errol to have no significance as a matter of
law.

The question turns upon the purpose for which the sheep
were driven into the State. If for the purpose of being grazed,
they are expressly within the first section of the act. But if
for the purpose of being driven through the State to a market,
they would be exempt as a subject of interstate commerce,
though they might incidentally have supported themselves
In grazing while actually in transit. We think the question
is sufficiently answered by the statement of facts, from which
it appears (3) that the sheep were in charge of plaintifP’s
agent, “who was driving and transporting said sheep through
said State of Wyoming from the then Territory of Utah to the
State of Nebraska ;” (4) « While being driven from the western
boundary of the State to Pine Bluffs station, on the eastern
boundary, they were maintained by grazing along the route of
travel.” (7) “It was a fact, and defendant had knowledge of
the fact, and was notified by plaintiff’s agent, that said herd of
Szleep were being driven across the State of Wyoming to Pine
Bluffs station Jor the purpose of shipment, and that the same
were not brought into the State for the purpose of being main-
tained permanently there.” (12) “The time consumed in driv-
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ing said sheep from the western boundary of the State of Wyo-
ming to Pine Bluffs station, in Laramie County, was from six
to eight weeks and by the route followed the distance travelled
was about 500 miles.”

It thus appears that the only purpose found for which this
herd of sheep was being driven across the State was for ship-
ment, and the agreed statement wholly fails to show that they
were detained at any place within the State for the purpose of
grazing or otherwise. As they consumed from six to eight
weeks in travelling about 500 miles, or, as the Supreme Court
found, at the rate of about nine miles per day, it does not even
appear that they loitered unnecessarily on the way. As they
required sustenance on the journey, and could obtain it only by
grazing, it would appear, though there is no testimony upon
that point, that they could hardly have been driven more
rapidly without a loss of flesh during the transit. The only
evidence as to the manner in which such grazing was conducted
is contained in the fourth stipulation : “In driving said sheepin
such manner it was the practice of the person in charge to per-
mit them to spread out at times in the neighborhood of a quar-
ter of a mile, and while being so driven the sheep were per-
mitted to graze over land of that width. They were driven, in
some instances, through large pastures; in other instances
through the public domain, and in other instances through
pastures enclosed by fences.” Considering that the herd num-
bered about 10,000 sheep, and were moved eastward at the
rate of nine miles a day, it does not seem as though the fact
that they were permitted to' graze over a width of a quarter
of a mile was evidence of any unnecessary delay; and while
the owner would undoubtedly be liable for any damage done to
pasturage en route, there is no evidence at all that the transit
of the sheep was delayed for the purpose of grazing W.hlle
going through the State. Bearing in mind that the weight
of all the previous cases in this court has been laid upon the
fact of an indefinite delay, awaiting transportation at the
commencement of the journey, or awaiting sale or delivery
at its termination, the facts of this case fail completely to bring
it within those authorities. The fact that the sheep may not
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have lost flesh, or may even have gained flesh, during their
transit through the State, is impertinent, unless the primary
purpose of their being driven there was for grazing.

It is true that the sheep might have been transported by
rail from Utah to Pine Bluffs, but the statement fails to show
whether that course would have been more or less expensive
than the one adopted. It is clear that the owner had the right
to avail himself of such means of transportation as he pre-
ferred, and in estimating the probable cost he was at liberty to
consider the fact that he was licensed to make use of the pub-
lic lands of the United States without charge for the sustenance
of hissheep. Buford v. Houtz,133 U.S. 320. 'Why he shipped
them by rail from Pine Bluffs is not explained, but it seems quite
probable that it was due to the fact that the public lands in Ne-
braska had been so far taken up that the sheep would not be
able to obtain sufficient nourishment if they were driven through
that State. We do not deny that it may have been plaintiff’s
intention not only to graze but to fatten his sheep while en
route through Wyoming. Indeed, we may suspect it, but there
is nothing in the agreed statement of facts to justify that infer-
ence. While the fifteenth finding states that for the purpose of
sh%pping said sheep it was not necessary that they should be
driven into the State of Wyoming and that they might have
been shipped on the railroad much farther west than Pine
Bluffs station, that finding really resolves itself back to the
proposition already stated, that the owner or his shepherd was
at liberty to choose his own method of transportation, and as
he topk a direct route through the State, deviating neither to
the right nor to the left, and travelled as rapidly as a due regard
for the condition of his flock permitted, we think there could
be no fair inference from these facts that the sheep were intro-
duced into the State for the purpose of grazing.
~ There is another consideration worthy of attention, and that
Is that the ?ight which the State of Wyoming had to tax this
Prioperty might have been exercised in every State through
which the sheep were driven. In this particular case it would
a}).pear that they were shipped at Pine Bluffs, but they might
with equal propriety have been driven through Nebraska and
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Iowa before reaching their final destination. Indeed, section 3
of the act, which provides * it shall be the duty of the assessors
in the several counties to levy and immediately collect taxes as
provided for in this act, as soon as live stock is brought into
their counties to graze,” leaves it an open question whether
these taxes may not have been assessed in every county through
which these sheep were driven.

The judgment of the Supreme Court of Wyoming is there-
fore

Reversed, and the case remanded to that court for further pro-
ceedings not inconsistent with this opinion.

WEBER ». ROGAN.
ERROR TO THE SUPREME COURT OF THE STATE OF TEXAS.
No. 107. Submitted December 1, 1902.—Decided January 19, 1903.

The Supreme Court of the State of Texas having decided that the statute
of that State, Acts of 1897, c¢. 129, providing that certain lands may be
sold at a specified price under certain conditions by the Commissioner of
the General Land Office was not mandatory, but that it was discretionary
with the Commissioner whether to sell such lands or not, no Federal
question arises which this court can consider in a proceeding brought to
compel the Commissioner to convey certain lands under such act to a
person offering to purchase the same at the price specified in the act. .

The constitutional inhibition against the impairment of contracts applle's
only to legislative enactments of the States and not to the judicial deci-
sions or acts of the state tribunals or officers, under statutes in force at
the time of the making of the contract, the obligation of which is alleged |
to have been impaired.

Ta1s was an original petition filed in the Supreme Court of
Texas by the plaintiff in error, Weber, against Charles Rogan,
Commissioner of the General Land Office of the State, praymg
for a writ of mandamus directing such Commissioner to award
to the petitioner two isolated and detached sections of the
public school lands, situated respectively in Polk and Jefferson
Counties in the State of Texas.
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The petitioner alleged in substance that on August 11, 1899,
being desirous of purchasing such lands, he applied to the
Commissioner for the same at the price fixed by law, $1 per
acre, and otherwise fully complied with the terms of sale
offered by law authorizing him to become the purchaser ; that
the Commissioner refused and rejected his applications, for the
reason that the two sections applied for had theretofore been
classified—the first as timber land, and the second as grazing
land, to neither of which the law was applicable, and could
not be purchased under the law in force at the date of the ap-
plication for one dollar per acre, though such grazing and
timber lands were isolated and detached from other public
lands, and were situated in counties organized prior to Janu-
ary 1, 1875, and that there was no law under which the peti-
tioner could have lawfully awarded to him the two said sec-
tions at one dollar per acre. Petitioner admitted that said two
sections were classified by the Commissioner, one as timber
land and the other as grazing land, but averred that such clas-
sification was of no force or effect because the provisions of
the law requiring lands belonging to the public school fund to
be classified did not relate or apply to isolated and detached
sections, or fractions of sections of such lands, sitnated in
counties organized prior to January 1, 1875, but that the price
of said lands was at that time fixed by law at one dollar per
acre, irrespective of any classification made of said lands either
before or after the time they became isolated and detached.
That by application to the Commissioner and depositing with
the treasurer of the State the amount due therefor, he became
thf& purchaser of said two sections, and the Commissioner was
without authority to withhold from him said lands.

Upon this petition the case was submitted upon briefs and
oral arguments to the Supreme Court, which awarded a man-
d\amus, 94 Texas, 62, subsequently granted a rehearing, 94
Texas, 67, and upon such rehearing filed an opinion refusing
the writ, 94 Texas, 617.

Whe‘weupon_ petitioner applied for and was granted a writ of
error from this court, and assigned as error that the State had
offered to sell all isolated and detached sections, and fractions
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of sections of public school lands situated in counties organ-
ized prior to January 1, 1875, at one dollar per acre; that this
offer by the State was accepted by the petitioner, and that such
acceptance constituted a contract between the State and the
purchaser, and that by holding that the Commissioner of the
Land Office might decline to award the petitioner the lands ap-
plied for, the court gave a construction to the statute which
impaired the obligation of such contract.

Mr. F. Charles Hume for plaintiff in error. Mr. M. E. Kle
berg was with him on the brief.

Mr. C. K. Bell, attorney general of the State of Texas, for
defendant in error.

Mgr. Justice Broww, after making the foregoing statement,
delivered the opinion of the court.

At the time the petitioner made his applications to the Com-
missioner of the Land Office for the purchase of these lands
the following law was in force, 2 Batt’s Rev. Stat. art. 4218y

“The Commissioner of the General Land Office may with-
hold from lease any agricultural lands necessary for the pur-
pose of settlement, and no agricultural lands shall be leased, if,
in the judgment of the Commissioner, they may be in immediate
demand for settlement, but such lands shall be held for settle-
ment and sold to the actual settlers only, under the provisions
of this chapter; and all sections and fractions of sections, in
all counties organized prior to the first day of January, 1875,
except El Paso, Presidio and Pecos counties, which sections are
isolated and detached from other public lands, may be sold 1o
any purchaser, except to a corporation, without actual settle-
ment, at one dollar per acre, upon the same terms as othe}:
public lands are sold under the provisions of this chapter.”
Acts of 1897, c. 129. -

The Supreme Court held that the determination of the case
depended upon the question whether it was made by this lfl\"
the imperative duty of the Commissioner of the Land thce
to sell all isolated and detached sections and parts of sections
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of the public free school lands to the first applicant without
regard to their classification; and that that construction de-
pended upon the question whether the words “ may be sold to
any purchaser” implied a discretion in the Commissioner to
refuse, or was to be understood as equivalent to “shall,” which
would imply a duty upon the part of the Commissioner to sell
to any purchaser at the price fixed of one dollar per acre. At
first, the court was of opinion that the word “may” was
used in the sense of “shall”; that no discretion was vested in
the Commissioner ; that the general provisions regulating the
sale of public school lands did not apply to isolated and de-
tached sections and fractions of sections; that they required
no classification or appraisement; that the law of 1897 fixed
their purchase price absolutely at one dollar per acre; and
that all that was necessary to acquire an inchoate title was to
make application to the Commissioner and tender the propor-
tion of the purchase money, required by law to be paid in
cash, together with the statutory obligations for the balance.
Upon rehearing, the opinion of the court was changed, and
the majority came to the conclusion that the word “may,” as
used in the statute, ought to be construed in its literal sense,
and as merely conferring the power upon the Commissioner to
sell and at one dollar per acre, but not making it obligatory
upon him to do so. The mandamus was denied. Another
rehearing was also denied.

There is hardly a semblance of a Federal question in this
case. None such was noticed in the original petition or
in either opinion of the court; and it was not until after an
application was made for a rehearing that petitioner dis-
covered that the act of the legislature of 1895, as amended by
the act of 1897, Rev. Stat. art. 4218y, above cited, constituted
a contract on the part of the State to sell all isolated and de-
tached sections and fractions of sections of public school lands
to any purchaser who would offer one dollar per acre therefor,
which had been impaired by the Supreme Court of the State
In holding that the Commissioner of the Land Office might re-
fuse to execute such contract by declining to award the lands
applied for, and therefore violated its obligation.
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* We agree with the Supreme Court of the State that no con-
tract was created by this statute. Hence, there was none to
be impaired. We had occasion to hold in Central Land Com-
pany v. Laidley,159 U. S. 103, that we have no jurisdiction of
a writ of error to a state court upon the ground that the obli-
gation of a contract has been impaired, when the validity of
the statute under which the contract is made is admitted, and
the only question is as to the construction of the statute by
that court; and in the same case as well as in Hanford v.
Dawies, 163 U. S. 273, we held that the constitutional inhibition
applies only to the legislative enactments of the State, and not
to judicial decisions or the acts of state tribunals, or officers
under statutes in force at the time of the making of the
contract, the obligation of which is alleged to have been im-
paired. .
i In addition to this, however, the question was not made un-
til after the final decision of the state court, and upon applica-
tion for a rehearing. This was clearly too late. Miller v.
Texas, 153 U. S. 535.
The writ of error is
Dismissed.

ANDREWS ». ANDREWS.

ERROR TO THE SUPREME JUDICIAL COURT OF THE STATE OF MASSA-
CHUSETTS.

No. 23. Argued February 28, 1902.—Decided January 19, 1903.

When rights, based on a judgment obtained in one State, are asserted in
the courts of another State under the due faith and credit clause of the
Federal Constitution, the power exists in the state court in which they
are asserted to look back of the judgment and ascertain whether tl}e
claim which had entered into it was one susceptible of being enforced in
another State ( Wisconsin v. Pelican Insurance Company, 127 U. S 215;
Thompson v. Whitman, 18 Wall. 457). And where such rights are in .due

i time asserted, the power to decide whether the Federal question s0 raised

was rightly disposed of in the court below exists in, and involves the

exercise of jurisdiction by, this court.
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1, Although marriage, viewed solely as a civil relation, possesses elements
of contract, it is so interwoven with the very fabric of society that it can-
not be entered into except as authorized by law, and it may not, when
once entered into, be dissolved by the mere consent of the parties.

The Constitution of the United States confers no power whatever upon the
government of the United States to regulate marriage or its dissolution
in the States.

A State may forbid the enforcement within its borders of a decree of di-
vorce procured by its own citizens who, whilst retaining their domicil in
the prohibiting State, have gone into another State to procure a divorce
in fraud of the law of the domicil.

The statute of Massachusetts which provides that a divorce decreed in an-
other State or country by a court having jurisdiction of the cause and
both the parties shall be valid and effectual in the Commonwealth; but
if an inhabitant of Massachusetts goes into another State or country to
obtain a divorce for a cause which occurred in Massachusetts, while the
parties resided there, or for a cause which would not authorize a di-
vorce by the laws of Massachusetts, a divorce so obtained shall have no
force or effect in that Commonwealth, is an expression of the public policy
of that State in regard to a matter wholly under its control and does not
conflict with the Constitution of the United States or violate the full
faith and credit clause thereof. And the courts of Massachusetts are
not obliged to enforce a decree of divorce obtained in another State as
to persons domiciled in Massachusetts and who go into such other State
with the purpose of practicing a fraud upon the laws of the State of their
domicil; that is, to procure a divorce without obtaining a bona fide dom-
icil in such other State.

- Although a particular provision of the Constitution may seemingly be
applicable, its controlling effect is limited by the essential nature of the
powers of government reserved to the States when the Constitution was
adopted.

As the State of Massachusetts has exclusive jurisdiction over its citizens
concerning the marriage tie and its dissolution, and consequently the
authority to prohibit them from perpetrating a fraud upon the law of
their domicil by temporarily sojourning in another State and there pro-
curing a decree of divorce without acquiring a bona fide domicil, a de-
cree of divorce obtained in South Dakota upon grounds which do not
Pe?mit a divorce in Massachusetts under the conditions stated in the
opinion is not rendered by a court of competent jurisdiction and hence
the due faith and credit clause of the Constitution does not require the
enforcement of such decree in the State of Massachusetts against the
bublic policy of that State as expressed in its statutes.

|3

Tuw plaintiff and the defendant in error, each claiming to be
the lawful widow of Charles S. Andrews, petitioned to be ap-

pointed administratrix of his estate. The facts were found as
follows
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Charles S. and Kate . Andrews married in Boston in April,
1887, and they lived together at their matrimonial domicil in
the State of Massachusetts. In April, 1890, the wife began a
suit for separate maintenance, which was dismissed in Decem-
ber, 1890, because of a settlement between the parties, adjust-
ing their property relations.

In the summer of 1891, Charles S. Andrews, to quote from
the findings, “ being then a citizen of Massachusetts and dom-
iciled in Boston, went to South Dakota to obtain a divorce for
a cause which occurred here while the parties resided here, and
which would not authorize a divorce by the laws of this Com-
monwealth ; he remained personally in that State a period of
time longer than is necessary by the laws of said State to gain
a domicil there, and on November 19, 1891, filed a petition for
divorce in the proper court of that State.”

Concerning the conduct of Charles S. Andrews and his pur-
pose to obtain a divorce in South Dakota, whilst retaining his
domicil in Massachusetts, the facts were found as follows:

“The husband went to South Dakota and took up his resi-
dence there to get this divorce, and that he intended to return
to this State when the business was finished. He boarded ata
hotel in Sioux Falls all the time, and had no other business there
than the prosecution of this divorce suit. I find, however, that
he voted there at a state election in the fall of 1891, claiming
the right to do so as a bona fide resident under the laws of that
State. His intention was to become a resident of that State
for the purpose of getting his divorce, and to that end to do
all that was needful to make him such a resident,and I find he
became a resident if, as a matter of law, such finding is war-
ranted in the facts above stated.”

And further, that— s

“The parties had never lived together as husband and wife
in South Dakota, nor was it claimed that either one of them
was ever in that State except as above stated.”

With reference to the divorce proceedings in South Dakota
it was found as follows: ;

“ The wife received notice, and appeared by counsel and filed
an answer, denying that the libellant was then or ever had been
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a bona fide resident of South Dalkota, or that she had deserted
him, and setting up cruelty on his part toward her. This case
was settled, so far as the parties were concerned, in accordance
with the terms of the agreement of April 22, 1892, signed by
the wife and consented to by the husband, and, for the purpose
of carrying out her agreement ¢to consent to the granting of
divorce for desertion in South Dakota,” she requested her counsel
there to withdraw her appearance in that suit, which they did,
and thereafterwards, namely, on May 6, 1892, a decree grant-
ing the divorce was passed, and within a day or two afterwards
the said Charles, having attained the object of his sojourn in
that State, returned to this Commonwealth, where he resided
and was domiciled until his death, which occurred in October,
1897.”

By the agreement of April 22, 1892, to which reference is
made in the finding just quoted, it was stipulated that a pay-
ment of a sum of money should be made by Charles S. Andrews
to his wife, and she authorized her attorney on the receipt of
the money to execute certain papers, and it was then provided
as follows :

“Fourth. Upon the execution of such papers M. F. Dickin-
son, Jr., is authorized in my name to consent to the granting
of divorce for desertion in the South Dakota court.”

Respecting the claim of Annie Andrews to be the wife of
Charles 8. Andrews, it was found as follows:

“Upon his return to this State he soon met the petitioner,
and on January 11, 1893, they were married in Boston, and
ever after that lived as husband and wife in Boston, and were
recognized as such by all until his death. The issue of this mar-
rage are two children, still living.”

It was additionally found that Annie Andrews married
Chﬁ}ﬂe§ S. Andrews in good faith and in ignorance of any ille-
gality in the South Dakota divorce, and that Kate H. Andrews,
as .far as she had the power to do so had connived at and ac-
quiesced in the South Dakota divorce, had preferred no claim
thereafter to be the wife of Charles S. Andrews until his death

whep in this case she asserted her right to administer his estate
as his lawful widow.

VOL. CLXXXVIII—2
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Fromthe evidence above stated the ultimate facts were found
to be that Andrews had always retained his domicil in Massa-
chusetts, had gone to Dakota for the purpose of obtaining a
divorce, in fraud of the laws of Massachusetts, and with the
intention of returning to that State when the divorce was pro-
cured, and hence that he had never acquired a bona fide domicil
in South Dakota. Applying a statute of the State of Massa-
chusetts forbidding the enforcement in that State of a divorce
obtained under the circumstances stated, it was decided that the
decree rendered in South Dakota was void in the State of Massa-
chusetts, and hence that Kate H. Andrews was the widow of
Charles S. Andrews and entitled to administer his estate. 176
Massachusetts, 92.

Mr. Elbridge RB. Anderson for plaintiff in error.

I. In support of the jurisdictional question cited Home In-
surance Co. v. City Council qf Augusta, 93 U. 8. 116; Powell
v. New Brunswick County, 150 U. S. 433.

It is not necessary that the Federal question appear affirm-
atively upon the record or in the opinion if the adjudication of
such a question is involved in the disposition of the case by
the state court. Kaukauna County v. Green Bay dc., 142
U. S. 254 ; Willson v. Blackbird Creek Marsh Co., 2 Peters,
945 ; Armstrong v. Athens Co., 16 Peters, 281; Chicago Lif¢
Ins. Co. v. Needles, 118 U. 8. 574; Bureka Lock Co. v. Yubu
Co., 116 U. 8. 410; Chapman v. Goodnow's Adm., 123 U.S.
540.

I1. Both parties submitted to the jurisdiction of the South
Dakota court. No fraud was practised upon the court. Un-
der the Constitution of the United States the judgment of
divorce is conclusive. Tt appears that the state court felt con-
strained to sustain the appeal because of Pub. Stats. of Mass
achusetts, chap. 146, sec. 41, which provides that «when an
inhabitant of this Commonwealth goes into another State of
country to obtain a divorce for a cause which occurred %lEYe
while the parties resided here, . . . a divorce so obtained
shall be of no force or effect in this Commonwealth’ It
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important, therefore, to consider the validity and scope of this
statute. Const. art. 4, sec. 1; Rev. Stat. sec. 905.

Such judgments as are protected by this constitutional pro-
vision cannot be nullified by any state law, and on the question
what judgments are so protected, the decisions of this court
are controlling. Christmas v. Russell, 5 Wall. 290 ; Laing v.
Rigney, 160 U. 8. 531.

On the one hand there is a plain intimation that an ex parte
judgment of divorce is not conclusive beyond the State in
which it is rendered, and that every other State is at liberty to
give it such effect as may seem proper as a matter of comity
or public policy. Pennoyer v. Neff, 95 U. S. 714, 731, 734.
“On the other hand it is settled that where the appellant
has resided in the State for the period required by the local
laws and the defendant is before the court, a judgment of
divorce is conclusive everywhere.”  Cheever v. Wilson, 9 Wall.
108.

Under this decision, if Andrews was in fact a resident of
South Dakota when he applied for his divorce, then the judg-
ment is conclusive. If he was not a resident, then the question
as to whether the judgment is open to attack upon that ground
15 left undecided.

Andrews was a resident of South Dakota at the time he ap-
plied for his divorce, Thayer v. Boston, 124 Massachusetts, 132,
148, notwithstanding that he intended to return to this State
Wher} the business was finished. Methodist clergymen are
required by the rules of their denomination to change from
Place to place every two or three years, but these rules do not
prevent 'the clergyman from obtaining a residence and a right
EO vote in every place in which he resides. Holmes v. Green,
[ Gray, 299 ; Carnoe v. Inhabitonts of Freetown, 9 Gray, 357;
Sleeper v. Page, 15 Gray, 349, 350, ;:

1lle finding of the South Dakota court that Andrews was a
:"?Sldent of that State is conclusive in the absence of fraud.
tlhl;et difeesrzf:lant hwas before the court 3 i.t was open to her to try
Nahleqv [}OT} t e];et; she cannot try it in Massachusetts or here.

With.i 3 tr};zon' wver loggmg [i.mlrroad, 147 U. S. 165.

e distinction here indicated the fact of the residence
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of the libellant in a divorce suit in which a defendant appears
is quase jurisdictional. By the great preponderance of author-
ity, the findings of the court upon this question are held to
conclude the parties to the proceeding in the absence of fraud.
Ellis's Estate, 55 Minnesota, 401 ; Kinnier v. Kinnier, 45 N. Y.
535; Jones v. Jones, 108 N. Y. 415; Kirrigon v. Kirrigan,
15 N. J. Eq. 147; Fairchild v. Fuirchild, 53 N.J. Eq. 678
(1895); Waldo v. Waldo, 52 Michigan, 94 (1883); Van Fleet
Collateral Attack, sec. 648 (1892).

The conclusive effect given by the New York courts to judg-
ments of divorce rendered in the presence of both parties is
the more noteworthy from the fact that it isstill held in New
York that ez parte judgments of divorce obtained in other
States are of no validity in New York whether the libellant
was or was not a resident of the State where the divorce was
obtained. People v. Baker, 16 N Y. 78; O’ Dea v. O Dea,
101 N. Y. 23.

Waldo v. Waldo, 52 Michigan, 94, sustains contention of
plaintiff in error fully and controls everything to the con-
trary in People v. Dawell, 25 Michigan, 247.

There are only two cases in which a judgment of divorce ob-
tained in another State, the defendant appearing, has been
held void in Massachusetts. Chase v. Chase, 6 Gray, 157;
Hardy v. Smith, 136 Massachusetts, 328, in which the wife ob-
tained a decree of divorce from a Utah court pursuant to an
agreement with her husband under which he fabricated the
j evidence by which she sustained her libel. After her death
| he was permitted to maintain his right as husband in her prop-

erty notwithstanding the divorce.

- This decision is not inconsistent with any position we have
; taken or need to take in the present case, since it cannot be
' contended, in the face of Mr. Justice Hammond’s findings, that
' Andrews perpetrated any fraud upon the South Dalkota court.
«His intention was to become a resident of that State for the
purpose of getting his divorce, and to that end to do all that was
needful to make him such a resident, and I find he became 2
resident if, as a matter of law, such finding is warranted on
the facts above stated.” Page 32, Record.




ANDREWS v. ANDREWS. 21
Argument for Plaintiff in Error.

It is to be noticed that while fraud is suggested in the New
Jersey cases as a ground for collateral attack, the fraud re-
ferred to means fraud upon one of the parties to the suit.
Collusion, unless it involves an agreement to commit perjury
or some other illegal act, is not treated either there or in any
other jurisdiction as a ground for attack, but rather a ground
for estoppel. :

III. Tt is a universal proposition that the judgment of a
court which has the power to enter judgment upon the facts
alleged is binding upon the parties before it, and that this
proposition is true of divorce judgments as of other judgments.
“If both parties colluded in a cheat upon the court it was never
known that either of them could vacate the judgment.” Prudam
v. Phillips, Hargraves’ Law Tracts, 456 ; Adams v. Adams, 154
Massachusetts, 290, 297; Edson v. Edson, 108 Massachusetts,
590,598. In some States it was held on an indictment for adul-
tery that a divorce obtained inthe State in which neither party
resided, although the parties had submitted to the jurisdiction,
was no defence. People v. Dawell, 25 Michigan, 247 ; State v.
Armington, 25 Minnesota, 29. But in later cases these courts
have held that a divorce obtained under the same circumstances
Was not open to attack by either party. Waldo v. Waldo,
52 Michigan, 94; Kllis's Estate, 55 Minnesota, 401. ‘

A party who assents to a divorce judgment is bound by it.
Ir} some cases the judgment has been attacked on want of juris-
diction, collusion and fraud upon the court. In some cases the
party making the attack was the original libellant, and in others
the libellee, who either agreed to the divorce judgment at the
tlrpe? or subsequently acquiesced in it by marrying or by per-
mitting the libellant to marry without objectio;l.

Cases in which a woman has renounced her status as wife,
and has later tried to assert her status as widow, are not in-
frequent, but the unanimity with which the court has discour-
aged this form of enterprise is impressive. Nichols v. Nichols,
2;(218\70-”;2 ggt-a(;o ;1 r:“ZoeIl)lner v. Zoellner, 46 Michigan, 511 : Rich-
1475 Mohler v, ;:S*/%cmz. SQb?) 2?2 : Agm?fﬁy';lé IS"f‘eZ, o
Minnesota, 154'- St h, sk s e g s Fostef', il

3 5 Otephens V. Stephens, 51 Indiana, 542 ; Nichol-
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son v. Nicholson, 113 Indiana, 181; Dawis v. Dawis, 61 Maine,
395 ; Miltimore v. Miltimore, 40 Pa. St. 151 ; In the Matter of
Morrison, 52 Hun, 102; affirmed 117 N. Y. 638; Ells v.
White, 61 lowa, 644 ; Elliott v. Wolifrom, 55 California, 384.
In the foregoing cases the original divorce judgment was at-
tacked in some instances on jurisdictional grounds and in others
on non-jurisdictional grounds of fraud and collusion, and where
the parties have submitted to the jurisdiction of the court there
is no valid ground of distinction between the two cases.

If there is any ground for holding that the parties to a
divorce judgment are not bound by it, that must be because
the State is interested to uphold the marriage relation even
against the will of both parties. Butif thatis the true ground,
then it is clear that it can make no difference whether the
fraud practised upon the court is a jurisdictional fraud or some
other kind of fraud.

No state court would allow a divorce decree of its own
tribunals, rendered in the presence of both parties, to be at-
tacked upon the jurisdictional question or upon any other. 1f
this be true we submit that the Constitution of the United
States protects under the same circumstances the decrees of
other States.

IV. The recent cases decided by this court in no way change
the law as it heretofore existed, but are declaratory of the
principles contended for in this brief. Bell v. Bell, 181 U. S.
1755 Streitwolf v. Streitwolf, 181 U. 8. 179.

In both these cases the decree of divorce sought to be set
up was obtained in cases where there was no appearance by the
respondent, and the proceedings were ¢z parte.

The case of Atherton v. Atherton, 181 U. S. 155, in no way
applies to a case like the case at bar and in no way affects
the principles contended for in this brief.

Mr. Wayne Mac Veagh and Mr. Frank Dewey Allen for de-
fendant in error. Mr. Frederic D. MoKenney was with them
on the brief.

I. No Federal question is presented by this recor_d f01~‘the
consideration of the court. Possibly a Federal question might
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have been raised in the courts of Massachusetts which would
have supported the writ of error from this court, but it does
not appear that the courts of that Commonwealth were called
upon to consider any Federal question, nor do they appear to
have disposed of one. Under such circumstances, the writ of
error should be dismissed. Loeber v. Schroeder, 149 U. 8. 580 ;
Sayward v. Denny, 158 U. 8. 180 ; Pim v. 8¢. Louis, 165 U. 8.
2735 Ouwley Stawe Co. v. Butler Co., 166 U. S. 695; Chapin v.
Fye, 179 U. 8. 129.

The mere fact that the state courts decreed that the di-
vorce obtained by Charles S. Andrews in South Dakota is of
no force and effect in this Commonwealth ” does not of itself
raise a Federal question necessitating the exercise of appellate
powers by this court, for if it appears upon the face of the
foreign decree or otherwise that the court of its origin was
without jurisdiction to pronounce it, the so-called decree is in
fact no decree, and consequently no constitutional question can
arise thereabout. Bell v. Bell, 181 U. 8. 175, and cases cited ;
Streitwolf v. Streitwolf, 181 U. 8. 179 ; Schouler on Husband
and Wife, sec. 574; Sewall v. Sewall, 122 Massachusetts, 156 ;
People v. Dawell, 25 Michigan, 247.

It does not follow, because a court has the statutory power
to grant divorces, that faith and credit must necessarily be ac-
corded to its decrees, for to enable such court to render a valid
decree of divorce it must also happen that at least one of the
parties to the proceedings was a domiciled citizen of the State
fr_om which the court derives its powers. Hood v. State, 56 In-
dl'&.na, 263; 26 Am. Rep. 21. The Massachusetts courts have
uniformly refused to recognize the validity of divorces granted
b}f other States where a party has gone into another State
without acquiring a domicil there for the purpose of obtaining,
anq does obtain, a divorce for a cause which occurred in but
which was not a cause of divorce by the law of Massachusetts,
on the ground that the court of that State had no jurisdiction,
and its decree granting the divorce is entitled to no faith and
credit in. Massachusetts as a judicial proceeding, even if the de-
eree recites facts sufficient to give it jurisdiction. Sewall v.
dewall, 122 Massachusetts, 156 ; Hanore v. Lwrner, 14 Mass-
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achusetts, 227 ; Chase v. Chase, 6 Gray, 157 ; Lyon v. Lyon, 2
Gray, 368.

It is now well settled that each State has the right to regu-
late the status of its own ecitizens, but it has no jurisdiction
to change or determine the status of citizens of a foreign State.
Ditson v. Ditson, 4 R. 1. 87; Atherton v. Atherton, 181 U.
S. 155. Each State is the sole judge of the marital status of
its citizens, and it alone has exclusive right to say upon what
grounds or for what causes such status may be dissolved or
modified. Cook v. Cook,56 Wisconsin, 195; Hunt v. Hunt, 72
NaY7209;

The State of Massachusetts contravened no Federal right
in enacting section 41 of chapter 146 of its Public Statutes.

II. On the merits and upon the facts as disclosed by the
record that judgment must be affirmed.

By section 2558 of the Compiled Laws of South Dakota,
Civil Code, it is provided that marriage may be dissolved
only—

“1. By the death of one of the parties.

“2. By the judgment of a court of competent jurisdiction
Jecreeing a divorce of the parties.”

“Srerion 2578. A divorce must not be granted unless the
plaintiff has, in good faith, been a resident of the Territory
(State) ninety days next preceding the commencement of the
action.” :

It is plain that a court may have jurisdiction to try a di-
vorce case without having power to grant a valid decree of
divorce to the applicant, even though he may allege and prove
a cause for divorce under the laws of the State where rehef
is sought ; for example, if the applicant be not in fact .doml-
ciled within the territorial jurisdiction of the court. Bishop,
Marriage, Divorce and Separation, sec. 51.

The tribunals of a country have no jurisdiction over any
cause of divorce, wherever or whenever it arose, if nelthef‘ f)f
the parties has within its territory an actual bona fide domicil.
Nor does it make any difference that both partigs are tem-
porarily there, submitting to the jurisdiction. Bishop, Mar-
riage and Divorce, 6th ed. sec. 144.
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Though the words “domicil ” and “ residence ” are not syn-
onymous, a statute requiring a specified number of years’
residence in a State to give the courts jurisdiction of an ap-
plication for divorce is to be interpreted as requiring domicil.
Bishop, Marriage and Divorce, 6th ed. sec. 124.

The principles of international law and the general princi-
ples of our own requiring the residence for divorce to be unimo
menends, such residence must at least partake of the character
of permanency.  Whitcomb v. Whitcomb, 46 lowa, 437 ; Han-
sonv. Hanson, 111 Massachusetts, 158.

“If a party goes to a jurisdiction other than that of his
domicil for the purpose of procuring a divorce, and has resi-
dence there for that purpose only, such residence is not bona
Jide, and does not confer upon the courts of that State or
country jurisdiction over the marriage relations, and any de-
cree they may assume to make would be void as to the other
party.” Cooley, Constitutional Limitations, p. 401. Citing:
Hanover v. Turner, 14 Massachusetts, 227; Greenlaw v.
Greenlaw, 12 N. H. 200; Kimball v. Kimball, 13 N. H. 225;
Bachelder v. Bachelder, 14 N. H. 380 ; Payson v. Payson, 34
N. H. 518; Hopkins v. Hopkins, 35 N. H. 474.

In an action by the husband for his interest in the deceased
wife’s lands it appeared that the wife had gone to Nebraska
t-erpporarily to obtain a divorce. The law of Nebraska re-
qqlred as a condition precedent six months’ residence. The
wife remained within the State the requisite length of time.
Held, that the Nebraska court had not acquired jurisdiction,
an.d its decree of divorce in the case might be collaterally as-
smled.. Neff v. Beauchamp, 74 Towa, 95.

Residence in good faith includes the attributes of domicil.
Carpenter v. Carpenter, 30 Kansas, 712.

It presupposes the intention of remaining in the place per-
maneptly. Smith v. Smith, 7 North Dakota, 412.

:l“l(l}llsl v11ew was applied to the case at bar as follows :

. arles 8. A_ndrews wer.1t to South Dakota for the purpose
Of getting the divorce, and intended to return to Massachusetts
s soon as he had done so. Subject to this intention, it is found
that he intended to become a resident of South Dakota for the
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purpose of getting a divorce, and to do all that was needful to
make him such a resident.

“The statute of South Dakota forbids a divorce, ¢ unless the
plaintiff has, in good faith, been a resident of the Territory
ninety days next preceding the commencement of the action.’

The language of the South Dakota statute must be
taken to require not merely bodily presence, but domicil. In
the light of the decisions upon similar acts, and the generally
accepted rule making domicil the foundation, the words ¢ resi-
dent of the Territory’ mean domiciled in the Territory, whether
they also mean personally present or not,” citing Grakam v. Gro-
ham, 81 N. W. Rep. 44 ; Dickinson v. Dickinson, 167 Mass. 474,
475 ; Reed v. Reed, 52 Michigan, 117, 122 ; Leith v. Leith, 39
New Hampshire, 20, 41 ; Van Fossen v. State, 37 Ohio St. 317,
319. :

“The finding of the single justice clearly means that the
deceased did not get a domicil in South Dakota. He meant
to stay there ninety days, and such further time, perhaps, as
was necessary to get his divorce, and then he meant to come
back to Massachusetts.”

The facts in evidence warranted, and indeed required, the
finding that Charles S. Andrews did not have a bona fide resi
dence or domicil in the State of South Dakota when he obtained
the decree of divorce there, and also the further finding that
his wife, Kate H., had never been in that State. :

Upon the authority of Bell v. Bell and Streitwolf v. Streir
wolf, ubi supra, it is plain that the decree of the supreme Ju-
dicial court must be affirmed unless the further facts found by
that court, viz., that said Kate II., having notice of the pend-
ency of the proceedings in the South Dakota court, appeared
therein by counsel, filed an answer denying that the libellant
was then or ever had been a bona fide resident of South Dakota,
and subsequently “for the purpose of carrying out her agree-
ment, ¢ to consent to the granting of a divorce for desertion It
South Dalkota,” requested her counsel there to withdraw her
appearance in that suit, which they did,” and afterwards, with-
out further objection on her part, the decree now attacked was
passed, are material and necessitate a different result.
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These additional facts cannot affect the result unless conni-
vance or consent can serve to render a decree otherwise void
for want of jurisdiction in the tribunal pronouncing it valid.

However this might be in ordinary suits in personam, in di-
vorce proceedings consent cannot vitalize an otherwise void
decree, for the courts of a State where neither party is domi-
ciled are without jurisdiction in law to render a valid decree
of divorce, and as such suits are not merely suits between the
husband and wife, but affect a public institution, their consent
cannot confer jurisdiction, so that where a divorce is granted
in a State where neither party is domiciled, but in a proceed-
ing in which both have appeared, their married status is not
affected. Harrison v. Harrison, 20 Alabama, 629 ; McGuire
v. MeGuire, T Dana (Ky.), 181 ; People v. Dawell, 25 Michi-
gan, 247 Van Fossen v. State, 37 Ohio St. 317; Whitcomb v.
Whitcomb, 46 Iowa, 487 ; Litowstch v. Litowdteh, 19 Kansas,
4515 Chase v. Chase, 6 Gray, 157 ; Sewall v. Sewall, 122 Massa-
chusetts, 156 ; Leith v. Leith, 39 New Hampshire, 20 ; Plait v.
Platt, 80 Penn. St. 501 ; Haore v. Hare, 10 Texas, 855 ; Jack-
son V. Jackson, 1 Johns. 424.

“ Divorce is allowed only for causes approved by law. There-
fore the parties cannot dissolve their own marriage, or validly
agree to a suspension of the cohabitation under it. Nor, for
the same reason, can the courts do either simply from their
consent. So that when an attempt is made through the tri-
bunals to accomplish this object, the public becomes in effect
a party to the proceeding, not to oppose the divorce at all
events, but to prevent the sentence passing except as justified
by facts which the law has declared to be sufficient ; ¢ for so-
clety has an interest in the maintenance of marriage ties,
Wblch the collusion or negligence of the parties cannot im-
pair;’ hence a divorce suit, while on its face a mere contro-
versy between private parties of record, is, as truly viewed, a
triangular proceeding sws generis, wherein the public, or gov-
er'nment, occupies in effect the position of a third party.”
BlShO_p, Marriage and Divorce, 6th ed. secs. 2295, 230. ;
cogrlzlsazﬁivhhas alrgady been sealed with the approval of this

) e doctrine contended for was expounded at length
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in Maynard v. Hell, 125 U. S. 190, 210, citing Adams v. Pal-
mer, 51 Maine, 481, 483 ; Maguire v. Maguire, T Dana, 181,
183 ; Ditson v. Ditson, 4 R. 1. 87,101 ; Chase v. Chase, 6 Gray,
157, 161. In the first of these the supreme court of Kentucky
said that marriage was more than a contract ; that it was the
most elementary and useful of all the social relations, was regu-
lated and controlled by the sovereign power of the State, and
could not, like mere contracts, be dissolved by the mutual con-
sent of the contracting parties, but might be abrogated by the
sovereign will whenever the public good, or justice to both par-
ties, or either of the parties, would thereby be subserved; that
being more than a contract, and depending especially upon the
sovereign will, it was not embraced by the constitutional in-
hibition of legislative acts impairing the obligation of contracts.
In the second case the supreme court of Rhode Island said that
marriage, in the sense in which it is dealt with by a decree of
divorce, is not a contract, butone of the domestic relations. In
strictness, though formed by a contract, it signifies the relation
of husband and wife, deriving both its rights and duties from 2
source higher than any contract of which the parties are
capable, and as to these uncontrollable by any contract which
they can make. “When formed, this relation is no more a con-
tract than ¢ fatherhood ’ or ¢sonship’ is a contract.”

Upon the whole case, then, it is submitted :

1st. That the writ of error should be dismissed for want of
jurisdiction ; or

2d. The judgment should be affirmed because it is clearly
right.

Mk. Justice WHiTE, after making the foregoing statement,
delivered the opinion of the court.

It was suggested at bar that this court was without jurlS(_ilG-
tion. But it is unquestionable that rights under the anstltu-
tion of the United States were expressly and in due time 2%
serted, and that the effect of the judgment was to deny these
rights. Indeed, when the argument is analy :
apparent that it but asserts that, as the court below commil

gzed we think it is
tted
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no error in deciding the Federal controversy, therefore there is
no Federal question for review. But the power to decide
whether the Federal issue was rightly disposed of involves the
exercise of jurisdiction. Penn Mutual Life Insurance Com-
pany v. Austin, (1897) 168 U. 8. 685. As the Federal question
was not unsubstantial and frivolous, we pass to a consideration
of the merits of the case.

The statute of the State of Massachusetts, in virtue of which
the court refused to give effect to the judgment of divorce, is
as follows :

“SEc. 35. A divorce decreed in another State or country ac-
cording to the laws thereof by a court having jurisdiction of
the cause and of both the parties, shall be valid and effectual
in this Commonwealth ; but if an inhabitant of this Common-
wealth goes into another State or country to obtain a divorce
for a cause which occurred here, while the parties resided here,
or for a cause which would not authorize a divorce by the laws
of this Commonwealth, a divorce so obtained shall be of no
force or effect in this Commonwealth.” 2 Rev. Laws Mass.
1902, ch. 152, p. 1357 ; Pub. Stat. 1882, c. 146, § 41.

It is clear that this statute, as a general rule, directs the
courts of Massachusetts to give effect to decrees of divorce
re?ndered in another State or country by a court having juris-
diction. It is equally clear that the statute prohibits an in-
habitant of Massachusetts from going into another State to
obtain a divorce, for a cause which occurred in Massachusetts
whilst the parties were domiciled there, or for a cause which
would not have authorized a divorce by the law of Massachu-
setts, and that the statute forbids the courts of Massachusetts
f.rom giving effect to a judgment of divorce obtained in viola-
tion of these prohibitions. That the statute establishes a rule
of public policy is undeniable. Did the court fail to give effect
to Fe(.leral rights when it applied the provisions of the statute
to this case, and, therefore, refused to enforce the South
Dakota decree? In other words, the question for decision is,
(Eoes the statute conflict with the Constitution of the United
States? In coming to the solution of this question it is essential,
e repeat, to bear always in mind that the prohibitions of the
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statute are directed solely to citizens of Massachusetts domiciled
therein, and that it only forbids the enforcement in Massachu-
setts of a divorce obtained in another State by a citizen of
Massachusetts who, in fraud of the laws of the State of Massa-
chusetts, whilst retaining his domicil, goes into another State
for the purpose of there procuring a decree of divorce.

We shall test the constitutionality of the statute, first by a
consideration of the nature of the contract of marriageand the
authority which government possesses over the subject; and,
secondly, by the application of the principies thus to be de-
veloped to the case in hand.

1. That marriage, viewed solely as a civil relation, possesses
elements of contract is obvious. But it is also elementary that
marriage, even considering it as only a civil contract, is so infer-
woven with the very fabric of society that it cannot be entered
into except as authorized by law, and that it may not, when
once entered into, be dissolved by the mere consent of the
parties. It would be superfluous to cite the many authorities
establishing these truisms, and we therefore are content to ex-
cerpt a statement of the doctrine on the subject contained in
the opinion of this court delivered by Mr. Justice Field, in
Maynard v. Hill, (1888) 125 U. S. 190:

“ Marriage, as creating the most important relation in life, as
having more to do with the morals and civilization of the people
than any other institution, has always been subject to the con-
trol of the legislature. That body preseribes the age at wh@h
parties may contract to marry, the procedure or form essent{al
to constitute marriage, the duties and obligations it creates, 1ts
effects upon the property rights of both, present and pmSpegtm?:
and the acts which may constitute grounds for its dissolution.
(p- 205.)

* * * * * * % *

“Tt is also to be observed that, whilst marriage 'isl often
termed by text writers and in decisions of courts a civil con-
tract—generally to indicate that it must be founded upon the
agreement of the parties, and does not require any religious
ceremony for its solemnization—it is something more than.a
mere contract. The consent of the parties is of course essential
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to its existence, but when the contract to marry is executed by
the marriage, a relation between the parties is created which
they cannot change. Other contracts may be modified, re-
stricted, or enlarged, or entirely released upon the consent of
the parties. Not so with marriage. The relation once formed,
the law steps in and holds the parties to various obligations and
liabilities. It is an institution, in the maintenance of which in
its purity the public is deeply interested, for it is the foundation
of the family and of society, without which there would be
neither civilization nor progress.” (p. 210.)

It follows that the statute in question was but the exercise
of an essential attribute of government, to dispute the possession
of which would be to deny the authority of the State of Massa-
chusetts to legislate over a subject inherently domestic in its
nature and upon which the existence of civilized society depends.
True, it is asserted that the result just above indicated will not
necessarily flow from the conclusion that the statute is repugnant
to the Constitution of the United States. The decision that
the Constitution compels the State of Massachusetts to give
gﬁ‘ect to the decree of divorce rendered in South Dakota cannot,
1t is insisted, in the nature of things be an abridgment of the
authority of the State of Massachusetts over a subject within
its legislative power, since such ruling would only direct the
en.forcement of a decree rendered in another State and therefore
}v1thout the territory of Massachusetts. In reason it cannot, it
18 at‘“gued, be held to the contrary without disregarding the
distinetion between acts which are done within and those which
are performed without the territory of a particular State. But
this disregards the fact that the prohibitions of the statute, so
far as necessary to be considered for the purposes of this case,
are directed, not against the enforcement of divorces obtained
ltrtll ;)tgnxer Stgtes.as to persons domiciled in such States, but against
: ecution in Massachusetts of decrees of divorce obtained
In other Sta,tgs by persons who are domiciled in Massachusetts
?r‘llg :ka;zug:io Lnto su(;lh other States with the puljpose o.f practic-
mh godﬁvto e la\yshof the S'ta.te of their domicil 5 tht
ok A 1%31 ixswgeionut obtaining a bona fide dom1c.11 in

: g the scope of the statute, it is
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evident, as we shall hereafter have occasion to show, that the
argument, whilst apparently conceding the power of the State
to regulate the dissolution of marriage among its own citizens,
yet, in substance, necessarily denies the possession of such power
by the State. But, it is further argued, as the Constitution of
the United States is the paramount law, and as, by that instru-
ment, the State of Massachusetts is compelled to give effect to
the decree, it follows that the Constitution of the United States
must prevail, whatever may be the result of enforcing it.

Before coming to consider the clause of the Constitution of
the United States upon which the proposition is rested, let us
more precisely weigh the consequences which must come from
upholding the contention, not only as it may abridge the au-
thority of the State of Massachusetts, but as it may concern
the powers of government existing under the Constitution,
whether state or Federal.

It cannot be doubted that if a State may not forbid the en-
forcement within its borders of a decree of divorce procured
by its own citizens who, whilst retaining their domicil in the
prohibiting State, have gone into another State to procure a
divorce in fraud of the laws of the domicil, that the existence
of all efficacious power on the subject of divorce will be at an
end. This must follow if it be conceded that one who is doml-
ciled in a State may whenever he chooses go into another S.tate
and, without acquiring a dona fide domicil therein, obtam a
divorce, and then compel the State of the domicil to give full
effect to the divorce thus fraudulently procured. Of course,
the destruction of all substantial legislative power over the
subject of the dissolution of the marriage tie which would‘ re-
sult would be equally applicable to every State in the Union.
Now, as it is certain that the Constitution of the United ?tgtes
confers no power whatever upon the government of the U nited
States to regulate marriage in the States or its dissolution, the
result would be that the Constitution of the United States }'1218
not only deprived the States of power on the subject, but whilst
doing so has delegated no authority in the premises to the
government of the United States. It would thus come to pﬁss
that the governments, state and Federal, are bereft by the
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operation of the Constitution of the United States of a power
which must belong to and somewhere reside in every civilized
government. This would be but to declare that, in a necessary
aspect, government had been destroyed by the adoption of the
Constitution. And such result would be reached by holding
that a power of local government vested in the States when
the Constitution was adopted had been lost to the States,
though not delegated to the Federal government, because each
State was endowed as a consequence of the adoption of the
Constitution with the means of destroying the authority with
respect to the dissolution of the marriage tie as to every other
State, whilst having no right to save its own power in the
premises from annihilation.

But let us consider the particular clause of the Constitution
of the United States which is relied upon, in order to ascertain
whether such an abnormal and disastrous result can possibly
arise from its correct application.

The provision of the Constitution of the United States in
question is section 1 of article IV, providing that “ Full faith
and credit shall be given in each State to the public acts,
records, and judicial proceedings of every other State.” The
argument is that, even although the Massachusetts statute but
announces a rule of public policy, in a matter purely local, nev-
ertheless it violates this clause of the Constitution. The de-
cree of the court of another State, it is insisted, and not the
relation of the parties to the State of Massachusetts and their
subjection to its lawful authority, is what the Constitution of
the United States considers in requiring the State of Massa-
chusetts to give due faith and credit to the judicial proceedings
of the courts of other States. This proposition, however, must
rest on the assumption that the Constitution has destroyed
those rights of local self-government which' it was its purpose
to preserve. It, moreover, presupposes that the determination
Of_ what powers are reserved and what delegated by the Con-
stltuti'on is to be ascertained by a blind adherence to mere
fOrm_ln disregard of the substance of things. But the settled
rule is directly to the contrary. Reasoning from analogy, the

unsoundness of the proposition is demonstrated. Thus, in en-
VOL. CLXXXVIIT—3
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forcing the clause of the Constitution forbidding a State from
impairing the obligations of a contract, it is settled by the de-
cisions of this court, although a State, for adequate considera-
tion, may have executed a contract sanctioning the carrying
on of a lottery for a stated term,no contract protected from
impairment under the Constitution results, because, disregard-
ing the mere form and looking at substance, a State may not,
by the application of the contract clause of the Constitution,
be shorn of an ever inherent authority to preserve the public
morals by suppressing lotteries. Stone v. Mississippi, 101 U.
S. 8145 Douglas v. Kentucky, 168 U. S. 488. In other words,
the doctrine is, that although a particular provision of the
Constitution may seemingly be applicable, its controlling effect
is limited by the essential nature of the powers of government
reserved to the States when the Constitution was adopted. In
view of the rule thus applied to the contract clause of the Con-
stitution, we could not maintain the claim now made as to the
effect of the due faith and credit clause, without saying that
the States must, in the nature of things, always possess the
power to legislate for the preservation of the morals of society,
but that they need not have the continued authority to save
society from destruction.

Resort to reasoning by analogy, however, is not required,
since the principle which has been applied to the contract clause
has been likewise enforced as to the due faith and credit clause.

In Thompson v. Whitman, (1874) 18 Wall. 457, the action 1n
the court below was trespass for the conversion of a sloop,
her tackle, furniture, etc., upon a seizure for an alleged viola-
tion of a statute of the State of New Jersey. By special .plga
in bar the defendant set up that the seizure was made within
the limits of a named county, in the State of New Jersey, and
by answer to this plea the plaintiff took issue as to the place of
seizure, thus challenging the jurisdiction of the justices who had
tried the information and decreed the forfeiture and sale of the
property. The precise point involved in the case, as presented
in this court, was whether or not error had been committed by
the trial court in receiving evidence to contradict the record of
the New Jersey judgment as to jurisdictional facts asserted
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therein, and especially as to facts stated to have been passed
upon by the court which had rendered the judgment. It was
contended that to permit the jurisdictional facts, which were
foreclosed by the judgment, to be reéxamined would be a viola-
tion of the due faith and credit clause of the Constitution.
This court, however, decided to the contrary, saying:

“We think it clear that the jurisdiction of the court by which
a judgment is rendered in any State may be questioned in a
collateral proceeding in another State, notwithstanding the pro-
vision of the fourth article of the Constitution and the law of
1790, and notwithstanding the averments contained in the rec-
ord of the judgment itself.”

The ground uwpon which this conclusion was predicated is
thus embodied in an excerpt made from the opinion delivered
by Mr. Chief Justice Marshall, speaking for the court, in fose
v. Himely, 4 Cranch, 241, 269, where it was said :

“Upon principle, it would seem, that the operation of every
judgment must depend on the power of the court to render that
judgment ; or, in other words, on its jurisdiction over the sub-
ject matter which it has determined. In some cases, that juris-
diction, unquestionably, depends as well on the state of the
thing, as on the constitution of the court. If, by any means
whatever, a prize court should be induced, to condemn, as prize
of war, a vessel which was never captured, it could not be con-
tended, that this condemnation operated a change of property.
Upon principle, then, it would seem, that, to a certain extent,
thg capacity of the court to act upon the thing condemned,
arising from its being within, or without their jurisdiction, as
Wffll as the constitution of the court, may be considered by that
tribunal which is to decide on the effect of the sentence.”

i&nd the same principle, in a different aspect, was applied in
Wisconsin v. Pelican Insurance Co., (1888) 127 U. 8.265. In
that case the State of Wisconsin had obtained a money judg-
ment in its own courts against the Pelican Insurance Company,
&_Lgumlana corporation. Availing itself of the original juris-
diction of thig court, the State of Wisconsin brought in this
court an action of debt upon the judgment in question. The
answer of the defendant was to the effect that the judgment
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was not entitled to extra-territorial enforcement, because the
claim upon which it was based was a penalty imposed upon the
corporation for an alleged violation of the insurance laws of the
State of Wisconsin. The answer having been demurred to, it
was, of course, conceded that the claim which was merged in
the judgment was such a penalty. This court, having con-
cluded that ordinarily a penalty imposed by the laws of one
State could have no extra-territorial operation, came then to
consider whether, under the due faith and credit clause of the
Constitution of the United States, a judgment rendered upon &
penal statute was entitled to recognition outside of the State in
which it had been rendered, because the character of the cause
of action had been merged in the judgment as such. In de-
clining to enforce the Wisconsin judgment and in deciding that,
notwithstanding the judgment and the due faith and credit
clause of the Constitution, the power existed to look back of
the judgment and ascertain whether the claim which had en-
tered into it was one susceptible of being enforced in anothe.ar
State, the court, speaking through Mr. Justice Gray, said
(p. 291) :

“The application of the rule to the courts of the seygral
States and of the United States is not affected by the provisions
of the Constitution and of the act of Congress, by which the
judgments of the courts of any State are to have such faith and
credit given to them in every court within the United Statesas
they have by law or usage in the State in which they were
rendered. Constitution, art. 4, sec. 1; act of May 26, 1790,
chap. 11, 1 Stat. 122 ; Rev. Stat. § 905.

“Those provisions establish a rule of evidence, rather than
of jurisdiction. While they make the record of a Jl'ldgmen_t,
rendered after due notice in one State, conclusive evidence
the courts of another State, or of the United States,_of the
matter adjudged, they do not affect the jurisdiction, either of
the court in which the judgment is rendered, or of the c9urt m
which it is offered in evidence. Judgments recovered in one
State of the Union, when proved in the courts of a'nother gov-
ernment, whether state or national, within .the United S'tates,
differ from judgments recovered in & foreign country m 1o
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other respect than in not being reéxaminable on their merits,
nor impeachable for fraud in obtaining them, if rendered by a
court having jurisdiction of the cause and of the parties. Han-
ley v. Donoghue, 116 U. S. 1, 4. :

“Tn the words of Mr. Justice Story, cited and approved by
Mr. Justice Bradley speaking for this court, ¢ The Constitution
did not mean to coufer any new power upon the States, but sim-
ply toregulate the effect of their acknowledged jurisdiction over
persons and things within their territory. It did not make the
judgments of other States domestic judgments to all intents and
purposes, but only gave a general validity, faith and credit to
them as evidence. No execution can issue upon such judg-
ments without a new suit in the tribunals of other States. And
they enjoy not the right of priority or lien which they have in
the State where they are pronounced, but that only which the
lex fori gives to them by its own laws in their character of for-
eign judgments.” Story’s Conflict of Laws, § 609 ; Zhompson
v. Whitman, 18 Wall. 457, 462, 463.

“A judgment recovered in one State, as was said by Mr. Jus-
tice Wayne, delivering an earlier judgment of this court, ¢ does
not carry with it, into another State, the efficacy of a judgment
upon property or persons, to be enforced by execution. To give
i.t the force of a judgment in another State, it must be made a
judgment there; and can only be executed in the latter as its
laws may permit’  MeElnoyle v. Cohen, 13 Pet. 312, 325.

“The essential nature and real foundation of a cause of action
are not changed by recovering judgment upon it ; and the tech-
Nical rules, which regard the original claim as merged in the
judgment, and the Judgment as implying a promise by the de-
fendan.t to pay it, do not preclude a court, to which a judg-
I;len.t 15 presented for affirmative action (while it cannot go
ueh.m‘d the judgment for the purpose of examining into the
validity of the claim), from ascertaining whether the claim is
I"eally one of such a nature that the court is anthorized to en-
force it.”
byZ;eZZfen the principles which we have above d.emonstrated
it soiut‘n a'nd authority are applied to the question in hand,

lon is free from difficulty. As the State of Massachu-
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setts had exclusive jurisdiction over its citizens concerning
the marriage tie and its dissolution, and consequently the au-
thority to prohibit them from perpetrating a fraud upon the
law of their domicil by temporarily sojourning in another State,
and there, without acquiring a bona fide domicil, procuring a
decree of divorce, it follows that the South Dakota decree re-
lied upon was rendered by a court without jurisdiction, and
hence the due faith and credit clause of the Constitution of
the United States did not require the enforcement of such de-
cree in the State of Massachusetts against the public policy of
that State as expressed in its statutes. Indeed, this applica-
tion of the general principle is not open to dispute, since it
has been directly sustained by decisions of this court. Bell v.
Bell, 181 U. 8. 175 ; Streitwolf v. Streitwolf, 181 U. 8. 179. In
each of these cases it was sought in one State to enforce a de-
cree of divorce rendered in another State, and the authority of
the due faith and credit clause of the Constitution was invoked
for that purpose. It having been established in each case that
at the time the divorce proceedings were commenced, the plain-
tiff in the proceedings had no bona jfide domicil within the State
where the decree of divorce was rendered, it was held, applying
the principleannounced in Z/ompson v. Whitman, 18 Wall.. 451,
supra, that the question of jurisdiction was open for considera-
tion, and that as in any event domicil was essential to .confer
jurisdiction, the due faith and credit clause did not require rec
ognition of such decree outside of the State in which it had been
rendered. A like rule, by inverse reasoning, was also applied
in the case of Atherton v. Atherton, 181 U. S. 155. There a de-
cree of divorce was rendered in Kentucky in favor of ahl}sbﬁfn"
who had commenced proceedings in Kentucky against his wife,
then a resident of the State of New York. The courts of the
latter State having in substance refused to give effect to the
Kentucky divorce, the question whether such refusal constl-
tuted a violation of the due faith and credit clause of ‘ghe Con-
stitation was brought to this court for decision. It having bee?
established that Kentucky was the domicil of the husband anc
had ever been the matrimonial domicil, and, therefore, that th_i
courts of Kentucky had jurisdiction over the subject matter, I
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was held that the due faith and credit clause of the Constitu-
tion of the United States imposed upon the courts of New York
the duty of giving effect to the decree of divorce which had been
rendered in Kentucky. .

But it is said that the decrees of divorce which were under
consideration in Bell v. Bell and Streitwolf' v. Streitwolf were
rendered in ex parte proceedings, the defendants having been
summoned by substituted service, and making no appearance ;
hence, the case now under consideration is taken out of the
rule announced in those cases, since here the defendant ap-
peared and consequently became subject to the jurisdiction of
the court by which the decree of divorce was rendered. But this
disregards the fact that the rulings in the cases referred to were
predicated upon the proposition that jurisdiction over the sub-
ject matter depended upon domieil, and without such domicil
there was no authority to decree a divorce. This becomes ap-
parent when it is considered that the cases referred to were
directly rested upon the authority of Zhompson v. Whitman,
supra, where the jurisdiction was assailed, not because there
Was no power in the court to operate, by ex parte proceedings,
on the res, if jurisdiction existed, but solely because the res was
not at the time of its seizure within the territorial sway of the
court, and hence wasnot a subject matter over which the court
could exercise jurisdiction by ez parte or other proceedings.
And ,_t.his view is emphasized by a consideration of the ruling
n Wisconsin v. Pelican Insurance Company, supra, where the
Judgment was one inter partes, and yet it was held that, in so
far as the e?xtl'?a-territorial effect of the judgment was con-
ZZ???, the jurisdiction over the subject matter of the State

. 1S courts was open to inquiry, and if jurisdiction did not
exist the enforcement of the judgment was not compelled by
reason of the due faith and credit clause of the Constitution.
Ouin:]ifeetd};ethe fwgu.ment by x.vhich it is sou.ght to take this case
el e ru f‘ laid down in the. cases just referred to an.d
i aprp Nt%}i tﬁ decrees of divorce in the Bell and Streit-
N effect})aiz 103 y invokes the overru}lr.ag -of those cases,
vty i;1 - ?, ne _overth.rox.v of the decision in the Atluwto.n

: eason, it but insists that the rule announced in
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those cases should not be applied merely because of a distinc
tion without a difference.

This is demonstrated as to Zhompson v. Whitman and Wis-
consin V. Pelican Insurance Co., by the considerations already
adverted to. It becomesclear, also, that such is the result of the
argument as to Bell v. Bell and Streitwolf v. Streitwolf, when it
is considered that in both those cases it was conceded, arguendo,
that the power to decree the divorce in ez parte proceedings by
substituted service would have obtained if there had been bona
Jide domicil. The rulings made in the case referred to hence
rested not at all upon the fact that the proceedings were ez
parte, but on the premise that there being no domicil there
could be no jurisdiction. True it is, that in Bell v. Bell and
Streitwolf v. Streitwolf the question was reserved whether
jurisdiction to render a divorce having extra-territorial effect
could be acquired by a mere domicil in the State of the party
plaintiff, where there had been no matrimonial domicil in such
State—a question also reserved here. But the fact that this
question was reserved does not affect the issue now involveq,
since those cases proceeded, as does this, upon the hypothesis
conceded, arguendo, that if there had been domicil there would
have been jurisdiction, whether the proceedings were ¢z parte
or not, and therefore the ruling on both cases was that at
least domicil was in any event the inherent elemgnt upon
which the jurisdiction must rest, whether the proceedings were
ew parte or inter partes. And these conclusions are ltendefed
certain when the decision in Atherton v. Atherton is taken
into view, for there, although the proceeding was ¢z parte, g3
it was found that bona fide domicil, both personal and m@trl-
monial, existed in Kentucky, jurisdiction over the subject
matter was held to obtain, and the duty to enforce the decrfze
of divorce was consequently declared. Nor is there fo_rce m
the suggestion that because in the case before us t_he. wife Egp-
peared, hence the South Dakota court had jurisdiction to Lhe-
cree the divorce. The contention stated must rest on the
premise that the authority of the court dq.ape'ndfed'OH tfleu ?ﬁ:\
pearance of the parties and not on i?s. .]u'r‘lsdlctIOI:I Ow}I ﬂhe
subject matter—that is, bona fide domicil, irrespective O
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