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SUPREME COURT OF THE UNITED STATES 
OCTOBER TERM, 1902.

TUESDAY, FEBRUARY 24, 1903.

The following correspondence is spread upon the record by 
direction of tha Chief Justice :

“Supr eme  Cou rt  of  the  Unit ed  State s .
“ In Chambers, 

“ February 23, 1903.
“ Dear  Broth er  Shir as  :

“We cannot refrain from the expression of our sincere regret at 
your retirement from the bench.

“ Some of us have been associated with you during the entire pe-
riod of your service here, but all alike appreciate the single-mindedness 
with which you have sought to do equal and exact justice, and the 
great value of your assistance to the court, and of your contribu-
tions to jurisprudence; and all alike feel for you the deepest affec-
tion and regard.

“We earnestly hope that the personal intercourse with, you, we 
have so much enjoyed, may be continued for many years to come.

“Melvi lle  W. Fulle r , 
“John  M. Harlan , 
“ Davi d  J. Brew er , 

. “ Henry  B. Brow n ,
“ E. D. White , 
“ R. W. Peckham , 
“ Jos ep h  Mc Kenna , 
“ Oliver  Wende ll  Holmes .”

“ Supr eme  Cou rt  of  the  United  Sta te s ,
“ Was hin gt on , D. C.

“My Dear  Chief  an d  Asso ciat e Just ices :
“ I gratefully acknowledge your kind letter of farewell.
“ I am glad to be thus assured, though indeed I never doubted it.
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viii RETIREMENT OF MR. JUSTICE SHIRAS.

that, whether I fully performed my judicial duties or not, you all felt 
that I earnestly endeavored to do so.

‘ ‘ The ten years and upwards that I have spent on the bench have 
been very pleasant to me, and I quit the court and its labors with 
much regret. I have much enjoyed my personal intercourse with 
each and all of you, and hope that, in the few years that are left to 
me, I shall frequently meet you, and hear from you when we are 
separated.

“ Sincerely your friend,
“ Geor ge  Shiras , Jr .

“ February 24, 1903.”
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KELLEY v. RHOADS.

ERROR TO THE SUPREME COURT OF THE STATE OF WYOMING.

No. 93. Submitted November 12,1902.—Decided January 19,1903.

A herd of sheep driven at a reasonable rate of speed from.a point in Utah, 
across the State of Wyoming, a distance of about five hundred miles, to 
a point in Nebraska, for the purpose of shipment by rail from the latter 
point, is property engaged in interstate commerce to such an extent as' to 
be exempt from taxation by the State of Wyoming under a statute taxing 
all live stock brought into the State “ for the purpose of being grazed; ” 
and this notwithstanding that the sheep were maintained by grazing along 
the route and that the owner could have shipped them to their ultimate 
destination from a point on the same railroad, which could have been 
reached from the starting point without entering the State of Wyoming. 

Brown v. Houston, 114 U. S. 622; Pittsburg &c. Coal Co. v. Bates, 156 U. S.
577; Coe v. Errol, 116 U. S. 317, distinguished.

This  was a petition originally filed in the District Court of 
Laramie County, Wyoming, by Kelley against Rhoads, county 
assessor of the county of Laramie, to recover back certain taxes 
to the amount of $250 upon a flock of sheep owned by the 
plaintiff and in charge of a shepherd who was driving them 
through the State of Wyoming, from the then Territory of Utah 
to the State of Nebraska.

The case was finally presented to the District Court upon the 
following agreed statement of facts, upon which the court en-

voi,. clxxxviii —1 (1)
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Statement of the Case.

tered judgment in favor of the defendant, which was affirmed 
by the Supreme Court of the State, 9 Wyoming, 352:

“ Agreed Statement of Facts.
“1. John Kelley is now and was at all times mentioned in 

the petition filed herein a citizen and resident of the State of 
Kansas.

“ 2. Oliver F. Rhoads was the duly elected, qualified and act-
ing county assessor of the county of Laramie, State of Wyoming, 
from the 7th day of January, A. D. 1895, until the 4th day of 
January, A. D. 1897.

“ 3. Plaintiff at all times mentioned in the petition herein was 
the owner of the sheep mentioned in said petition, and that 
said sheep on or about the 29th day of October, A. D. 1895, 
were in the county of Laramie, in charge of James M. Yeates, 
the agent of the plaintiff, who was driving and transporting 
said sheep through the State of Wyoming from the then .Terri-
tory of Utah, to the State of Nebraska.

“ 4. In driving said sheep in such manner it was the practice 
of the person in charge to permit them to spread out at times 
in the neighborhood of a quarter of a mile, and while so being 
driven the sheep were permitted to graze over land of that 
width. They were driven in some instances through large 
pastures, in other instances through the public domain and in 
other instances through pastures enclosed by fences. While 
being driven from the western boundary of the State to Pine 
Bluffs station, they were maintained by grazing along the route 
of travel.

“ 5. Said sheep were duly returned by plaintiff for taxation 
and assessed by the assessor and collector of taxes for the year 
1895 in the county of Juab, Territory of Utah.

“ 6. On the 29th day of October, A. D. 1895, while the said 
herd of sheep were in charge of the agent of the plaintiff m 
the county of Laramie, State of Wyoming, the defendant, in 
company with S. J. Robb, deputy sheriff, of Laramie County, 
Wyoming, collected from said plaintiff’s agent the sum of two 
hundred and fifty dollars, ($250,) alleged to be taxes due for the 
current year 1895, and that before the collection of said tax,
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upon demand for the payment of the same by the said defend-
ant, the plaintiff’s agent refused to pay the same, whereupon 
the said defendant said to the agent of plaintiff that the said 
defendant could or would take enough sheep and sell them, and 
from the proceeds retain the said amount of two hundred and 
fifty dollars, ($250,) with costs ; whereupon the plaintiff’s agent, 
to prevent the seizure and sale of plaintiff’s property and the 
damage that would thereby accrue to plaintiff, paid the said 
defendant the sum of two hundred and fifty dollars ($250).

“ 7. It was a fact and defendant had knowledge of the fact 
and was notified by plaintiff’s agent that said herd of sheep 
was being driven across the State of Wyoming to Pine Bluffs 
station for the purpose of shipment, and that the same were 
not brought into the State for the purpose of being main-
tained permanently therein.

“ 8. At the time of the regular assessment of property for 
the purpose of taxation in the county of Laramie in the year 
1895, plaintiff had no property of any kind whatever in the 
county of Laramie, or in the State of Wyoming.

“ 9. At the time the assessment of property in the county of 
Laramie for the year 1895 was equalized by the board of equali-
zation of the county of Laramie, plaintiff had no notice of the 
time or place of meeting of said board of equalization, or that 
any assessment had been made against him for any purpose 
whatever within the State of Wyoming or the county of Lar-
amie.

“ 10. At the time the taxes for the current year 1895 were 
regularly and legally levied in the said county of Laramie, 
plaintiff had no property whatever in the county of Laramie 
or State of Wyoming.

‘ 11. Plaintiff has demanded of defendant a return to him of 
the amount of tax so collected from plaintiff’s agent, but defend-
ant refused and still refuses to return to plaintiff the amount so 
collected.

12. The time consumed in driving said sheep from the west-
ern boundary of the State of Wyoming to Pine Bluffs station, in 
Laramie County, was from six to eight weeks, and by the route 
followed the distance travelled was about five hundred miles.
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“ 13. The said taxes were assessed, levied and collected by 
the defendant without the action, authority or assistance of 
the board of county commissioners, or of any other officer or 
officers of Laramie County.

“ 14. The said property so owned by the plaintiff had not 
been regularly assessed in any other county of the State for 
that year and no taxes had been paid thereon in any other 
county in the State.

“ 15. That for the purpose of shipping said sheep it was not 
necessary that they should be driven into the State of Wyo-
ming, and that the railroad over which they were shipped 
could be reached from the point where the sheep we're first 
driven by travelling a less distance than was necessary to travel 
from the place where they were first driven to any point in the 
State of Wyoming.

“ 16. That at the time the two hundred and fifty dollars was 
paid to the defendant, it was paid without any protest other 
than appears in the other paragraphs of this agreed statement 
of facts.”

Mr. J. A. Fan Orsdel for plaintiff in error.

Mr. Willis Van Deranter for defendant in error. Mr. IF. 
R. Stoll was with him on the brief.

Mb . Just ice  Brow n , after making the foregoing statement, 
delivered the opinion of the court.

This case resolves itself into the single question whether the 
property of the plaintiff was engaged in interstate commerce 
to such an extent as to be exempt from taxation by the State 
of Wyoming, through which it was being transported.

The statute of the State upon this subject, Laws, 1895, c. 61, 
is as follows:

“ Sec . 1. All live stock brought into this State for the pur-
pose of hei/ng grazed shall be taxed for the fiscal year during 
which it shall have been brought into the State.

“ Sec . 2. Assessors are, for the purpose of enforcing this act,
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hereby vested with the powers, and charged with the duties 
vested in and conferred upon other officers for the collection 
of taxes.

“ Sec . 3. It shall be the duty of the assessors in the several 
counties to levy and immediately collect the taxes provided for 
in this act, as soon as live stock is brought into their counties 
to graze; and to pay, without delay, such sums to the treasurers 
of their respective counties.

“ Seo . 4. Whenever the owner of any live stock upon which 
a tax has been levied as provided in this act, shall refuse to im-
mediately pay the amount of such tax to the assessor who levied 
it, such assessor shall proceed forthwith to collect such tax as 
provided by law for the collection of delinquent taxes on other 
kinds of personal property.”

The question to be determined, then, is, whether the stock of 
the plaintiff was brought into the State for the purpose of being 
grazed at the time it was assessed for taxation. This question 
must be answered by the agreed statement of facts. While this 
statement is binding upon this court, as well as the state courts, 
different inferences may be drawn from these facts as to the 
applicability of the state statute. Had the state court found 
directly the ultimate fact that these sheep were brought into 
the State for the purpose of being grazed, such finding might 
have bound us, but, under the facts actually found or agreed 
upon, we are at liberty to inquire whether they support the 
judgment. Harrison v. Perea, 168 U. S. 311.

The law upon this subject, so far as it concerns interference 
with interstate commerce, is settled by several cases in this 
court, which hold that property actually in transit is exempt 
from local taxation, although if it be stored for an indefinite 
time during such transit, at least for other than natural causes, 
or lack of facilities for immediate transportation, it may be law-
fully assessed by the local authorities. State n . Engle, 34 N. 
J. Law, 425 ; Standard Oil Co. v. Bachelor, 89 Indiana, 1; 
Burlington Lumber Co. n . Willetts, 118 Illinois, 559.

The first case in which the question arose is that of Brown 
Houston, 114 U. S. 622, in which it was held that coal 

mined in Pennsylvania and sent by water to New Orleans to
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be sold in the open market there on account of the owners in 
Pennsylvania, and lying at New Orleans in flatboats for sale, 
became intermingled, on its arrival there, with the general 
property of the State, and was subject to taxation under the 
general laws of Louisiana, although it might have been, after 
arrival, sold from the vessel on which the transportation was 
made, without being landed, and for the purpose of being 
taken out of the country by a vessel bound to a foreign port. 
The case was affirmed in Pittsburg dec. Coal Co. v. Bates, 156 
U. S. 577, which differed from the former only in the fact that 
the coal did not reach New Orleans, the port of destination, 
but was still on the Mississippi River, nine miles above Baton 
Rouge, where it was held for sale. It appeared that the boats 
were held subject to the orders of plaintiff to be navigated to 
such place or places as he might deem convenient or advan-
tageous to the trade in which he was engaged.

In Coe v. Errol, 116 U. S. 517, it was held that logs cut in 
New Hampshire, which were hauled down to the town of 
Errol on the Androscoggin River in that State, to be thence 
floated down the river to Lewiston, Maine, and were awaiting 
a convenient opportunity for such transportation, were still a 
part of the general mass of property of the State liable to 
taxation, if taxed in the usual way in which such property was 
taxed in that State. It was a stipulated fact that the timber 
thus cut had lain over one season, being about a year, in the 
Androscoggin River in that State either in Errol, Dummer or 
Milan; and that other timber referred to in the petition as 
having been cut in Maine had lain over in Errol since the 
spring or summer before the taxation. The question is thus 
stated by Mr. Justice Bradley: “Are the products of a State, 
though intended for exportation to another State, and partially 
prepared for that purpose by being deposited at a place or 
port of shipment within the State, liable to be taxed like other 
property within the State ? ” Said he: “ There must be a 
point of time when they cease to be governed exclusively by 
the domestic law and begin to be governed and protected by 
the national law of commercial regulation, and that moment 
seems to us to be a legitimate one for this purpose, in which
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they commence their final movement for transportation from 
the State of their origin to that of their destination. . . . 
Until then it is reasonable to regard them as not only within 
the State of their origin, but as a part of the general mass of 
property of that State, subject to its jurisdiction, and liable to 
taxation there.”

The substance of these cases is that, while the property is at 
rest for an indefinite time awaiting transportation, or awaiting 
a sale at its place of destination, or at an intermediate point, 
it is subject to taxation. But if it be actually in transit to an-
other State, it becomes the subject of interstate commerce and 
is exempt from local assessment.

We .place no reliance upon the fact in this case that plaintiff’s 
sheep had been difly returned for taxation, and assessed for the 
taxes of 1895 in the Territory of Utah, since, although this 
may have some bearing upon the equities of the case, it was 
declared in Coe v. Errol to have no significance as a matter of 
law.

The question turns upon the purpose for which the sheep 
were driven into the State. If for the purpose of being grazed, 
they are expressly within the first section of the act. But if 
for the purpose of being driven through the State to a market, 
they would be exempt as a subject of interstate commerce, 
though they might incidentally have supported themselves 
in grazing while actually in transit. We think the question 
is sufficiently answered by the statement of facts, from which 
it appears (3) that the sheep were in charge of plaintiff’s 
agent, “ who was driving and transporting said sheep through 
said State of Wyoming from the then Territory of Utah to the 
State of Nebraska ; ” (4) “ While being driven from the western 
boundary of the State to Pine Bluffs station, on the eastern 
boundary, they were maintained by grazing along the route of 
travel.” (7) « It was a fact, and defendant had knowledge of 
the fact, and was notified by plaintiff’s agent, that said herd of 
sheep were being driven across the State of Wyoming to Pine 
Bluffs station for the purpose of shipment, and that the same 
were not brought into the State for the purpose of being main-
tained permanently there.” (12) “ The time consumed in driv-
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ing said sheep from the western boundary of the State of Wyo-
ming to Pine Bluffs station, in Laramie County, was from six 
to eight weeks and by the route followed the distance travelled 
was about 500 miles.”

It thus appears that the only purpose found for which this 
herd of sheep was being driven across the State was for ship-
ment, and the agreed statement wholly fails to show that they 
were detained at any place within the State for the purpose of 
grazing or otherwise. As they consumed from six to eight 
weeks in travelling about 500 miles, or, as the Supreme Court 
found, at the rate of about nine miles per day, it does not even 
appear that they loitered unnecessarily on the way. As they 
required sustenance on the journey, and could obtain it only by 
grazing, it would appear, though there is no testimony upon 
that point, that they could hardly have, been driven more 
rapidly without a loss of flesh during the transit. The only 
evidence as to the manner in which such grazing was conducted 
is contained in the fourth stipulation: “In driving said sheep in 
such manner it was the practice of the person in charge to per-
mit them to spread out at times in the neighborhood of a quar-
ter of a mile, and while being so driven the sheep were per-
mitted to graze over land of that width. They were driven, in 
some instances, through large pastures; in other instances 
through the public domain, and in other instances through 
pastures enclosed by fences.” Considering that the herd num-
bered about 10,000 sheep, and were moved eastward at the 
rate of nine miles a day, it does not seem as though the fact 
that they were permitted to graze over a width of a quarter 
of a mile was evidence of any unnecessary delay ; and while 
the owner would undoubtedly be liable for any damage done to 
pasturage en route, there is no evidence at all that the transit 
of the sheep was delayed for the purpose of grazing while 
going through the State. Bearing in mind that the weight 
of all the previous cases in this court has been laid upon the 
fact of an indefinite delay, awaiting transportation at the 
commencement of the journey, or awaiting sale or delivery 
at its termination, the facts of this case fail completely to bring 
it within those authorities. The fact that the sheep may not
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have lost flesh, or may even have gained flesh, during their 
transit through the State, is impertinent, unless the primary 
purpose of their being driven there was for grazing.

It is true that the sheep might have been transported by 
rail from Utah to Pine Bluffs, but the statement fails to show 
whether that course would have been more or less expensive 
than the one adopted. It is clear that the owner had the right 
to avail himself of such means of transportation as he pre-
ferred, and in estimating the probable cost he was at liberty to 
consider the fact that he was licensed to make use of the pub-
lic lands of the United States without charge for the sustenance 
of his sheep. Buford v. Iloutz, 133 U. S. 320. Why he shipped 
them by rail from Pine Bluffs is not explained, but it seems quite 
probable that it was due to the fact that the public lands in Ne-
braska had been so far taken up that the sheep would not be 
able to obtain sufficient nourishment if they were driven through 
that State. We do not deny that it may have been plaintiff’s 
intention not only to graze but to fatten his sheep while en 
route through Wyoming. Indeed, we may suspect it, but there 
is nothing in the agreed statement of facts to justify that infer-
ence. While the fifteenth finding states that for the purpose of 
shipping said sheep it was not necessary that they should be 
driven into the State of Wyoming and that they might have 
been shipped on the railroad much farther west than Pine 
Bluffs station, that finding really resolves itself back to the 
proposition already stated, that the owner or his shepherd was 
at liberty to choose his own method of transportation, and as 
he took a direct route through the State, deviating neither to 
the right nor to the left, and travelled as rapidly as a due regard 
for the condition of his flock permitted, we think there could 
be no fair inference from these facts that the sheep were intro-
duced into the State for the purpose of grazing.

There is another consideration worthy of attention, and that 
is that the right which the State of Wyoming had to tax this 
property might have been exercised in every State through 
w ich the sheep were driven. In this particular case it would 
appear that they were shipped at Pine Bluffs, but they might 
with equal propriety have been driven through Nebraska and
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Iowa before reaching their final destination. Indeed, sections 
of the act, which provides'“ it shall be the duty of the assessors 
in the several counties to levy and immediately collect taxes as 
provided for in this act, as soon as live stock is brought into 
their counties to graze,” leaves it an open question whether 
these taxes may not have been assessed in every county through 
which these sheep were driven.

The judgment of the Supreme Court of Wyoming is there-
fore

Reversed., and the case remanded to that court for further pro- 
ceedings not inconsistent with this opinion.

WEBER v. ROGAN.

EBROK TO THE SUPREME COURT OF THE STATE OF TEXAS.

No. 107. Submitted December 1, 1902.—Decided January 19,1903.

The Supreme Court of the State of Texas having decided that the statute 
of that State, Acts of 1897, c. 129, providing that certain lands may be 
sold at a specified price under certain conditions by the Commissioner of 
the General Land Office was not mandatory, hut that it was discretionary 
with the Commissioner whether to sell such lands or not, no Federal 
question arises which this court can consider in a proceeding brought to 
compel the Commissioner to convey certain lands under such act to a 
person offering to purchase the same at the price specified in the act.

The constitutional inhibition against the impairment of contracts applies 
only to legislative enactments of the States and not to the judicial deci-
sions or acts of the state tribunals or officers, under statutes in force at 
the time of the making of the contract, the obligation of which is alleged 
to have been impaired.

This  was an original petition filed in the Supreme Court of 
Texas by the plaintiff in error, Weber, against Charles Rogan, 
Commissioner of the General Land Office of the State, praying 
for a writ of mandamus directing such Commissioner to award 
to the petitioner two isolated and detached sections of the 
public school lands, situated respectively in Polk and Jefferson 
Counties in the State of Texas.
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The petitioner alleged in substance that on August 11, 1899, 
being desirous of purchasing such lands, he applied to the 
Commissioner for the same at the price fixed by law, $1 per 
acre, and otherwise fully complied with the terms of sale 
offered by law authorizing him to become the purchaser ; that 
the Commissioner refused and rejected his applications, for the 
reason that the two sections applied for had theretofore been 
classified—the first as timber land, and the second as grazing 
land, to neither of which the law was applicable, and could 
not be purchased under the law in force at the date of the ap-
plication for one dollar per acre, though such grazing and 
timber lands were isolated and detached from other public 
lands, and were situated in counties organized prior to Janu-
ary 1, 1875, and that there was no law under which the peti-
tioner could have lawfully awarded to him the two said sec-
tions at one dollar per acre. Petitioner admitted that said two 
sections were classified by the Commissioner, one as timber 
land and the other as grazing land, but averred that such clas-
sification was of no force or effect because the provisions of 
the law requiring lands belonging to the public school fund to 
be classified did not relate or apply to isolated and detached 
sections, or fractions of sections of such lands, situated in 
counties organized prior to January 1, 1875, but that the price 
of said lands was at that time fixed by law at one dollar per 
acre, irrespective of any classification made of said lands either 
before or after the time they became isolated and detached. 
That by application to the Commissioner and depositing with 
the treasurer of the State the amount due therefor, he became 
the purchaser of said two sections, and the Commissioner was 
without authority to withhold from him said lands.

Upon this petition the case was submitted upon briefs and 
oral arguments to the Supreme Court, which awarded a man-
damus, 94 Texas, 62, subsequently granted a rehearing, 94 
Texas, 67, and upon such rehearing filed an opinion refusing 
the writ, 94 Texas, 67.

Whereupon petitioner applied for and was granted a writ of 
error from this court, and assigned as error that the State had 
o ered to sell all isolated and detached sections, and fractions
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of sections of public school lands situated in counties organ-
ized prior to January 1, 1875, at one dollar per acre; that this 
offer by the State was accepted by the petitioner, and that such 
acceptance constituted a contract between the State and the 
purchaser, and that by holding that the Commissioner of the 
Land Office might decline to award the petitioner the lands ap-
plied for, the court gave a construction to the statute which 
impaired the obligation of such contract.

Mr. F. Charles Hume for plaintiff in error. Mr. M. E. Kle-
berg was with him on the brief.

Mr. C. K. Bell, attorney general of the State of Texas, for 
defendant in error.

Mk . Justi ce  Brown , after making the foregoing statement, 
delivered the opinion of the court.

At the time the petitioner made his applications to the Com-
missioner of the Land Office for the purchase of these lands 
the following law was in force, 2 Batt’s Rev. Stat. art. 4218 y:

“ The Commissioner of the General Land Office may with-
hold from lease any agricultural lands necessary for the pur-
pose of settlement, and no agricultural lands shall be leased, if,, 
in the judgment of the Commissioner, they may be in immediate 
demand for settlement, but such lands shall be held for settle-
ment and sold to the actual settlers only, under the provisions 
of this chapter; and all sections and fractions of sections, in 
all counties organized prior to the first day of January, 1875, 
except El Paso, Presidio and Pecos counties, which sections are 
isolated and detached from other public lands, may be sold to 
any purchaser, except to a corporation, without actual settle-
ment, at one dollar per acre, upon the same terms as other 
public lands are sold under the provisions of this chapter. 
Acts of 1897, c. 129.

The Supreme Court held that the determination of the case 
depended upon the question whether it was made by this law 
the imperative duty of the Commissioner of the Land Office 
to sell all isolated and detached sections and parts of sections
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of the public free school lands to the first applicant without 
regard to their classification; and that that construction de-
pended upon the question whether the words “ may be sold to 
any purchaser” implied a discretion in the Commissioner to 
refuse, or was to be understood as equivalent to “ shall,” which 
would imply a duty upon the part of the Commissioner to sell 
to any purchaser at the price fixed of one dollar per acre. At 
first, the court was of opinion that the word “ may ” was 
used in the sense of “ shall ” ; that no discretion was vested in 
the Commissioner; that the general provisions regulating the 
sale of public school lands did not apply to isolated and de-
tached sections and fractions of sections; that they required 
no classification or appraisement; that the law of 1897 fixed 
their purchase price absolutely at one dollar per acre; and 
that all that- was necessary to acquire an inchoate title was to 
make application to the Commissioner and tender the propor-
tion of the purchase money, required by law to be paid in 
cash, together with the -statutory obligations for the balance. 
Upon rehearing, the opinion of the court was changed, and 
the majority came to the conclusion that the word “ may,” as 
used in the statute, ought to be construed in its literal sense, 
and as merely conferring the power upon the Commissioner to 
sell land at one dollar per acre, but not making it obligatory 
upon him to do so. The mandamus was denied. Another 
rehearing was also denied.

There is hardly a semblance of a Federal question in this 
case. None such was noticed in the original petition or 
in either opinion of the court; and it was not until after an 
application was made for a rehearing that petitioner dis-
covered that the act of the legislature of 1895, as amended by 
the act of 1897, Rev. Stat. art. 4218 y, above cited, constituted 
a contract on the part of the State to sell all isolated and de-
tached sections and fractions of sections of public school lands 
to any purchaser who would offer one dollar per acre therefor, 
which had been impaired by the Supreme Court of the State 
in holding that the Commissioner of the Land Office might re-
fuse to execute such contract by declining to award the lands 
applied for, and therefore violated its obligation.
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We agree with the Supreme Court of the State that no con-
tract was created by this statute. Hence, there was none to 
be impaired. We had occasion to hold in Central Land Com-
pany n . Laidley, 159 U. S. 103, that we have no jurisdiction of 
a writ of error to a state court upon the ground that the obli-
gation of a contract has been impaired, when the validity of 
the statute under which the contract is made is admitted, and 
the only question is as to the construction of the statute by 
that court; and in the same case as well as in Hanford v. 
Daries, 163 U. S. 273, we held that the constitutional inhibition 
applies only to the legislative enactments of the State, and not 
to judicial decisions or the acts of state tribunals, or officers 
under statutes in force at the time of the making of the 
contract, the obligation of which is alleged to have been im-
paired.

In addition to this, however, the question was not made un-
til after the final decision of the state court, and upon applica-
tion for a rehearing. This was clearly too late. Miller v. 
Texas, 153 U. S. 535.

The writ of error is
Dismissed.

ANDREWS v. ANDREWS.

ERROR TO THE SUPREME JUDICIAL COURT OF THE STATE OF MASSA-

CHUSETTS.

No. 23. Argued February 28,1902.—Decided January 19,1903.

When rights, based on a judgment obtained in one State, are asserted in 
the courts of another State under the due faith and credit clause of the 
Federal Constitution, the power exists in the state court in which they 
are asserted to look back of the judgment and ascertain whethei the 
claim which had entered into it was one susceptible of being enforced in 
another State ( Wisconsin v. Pelican Insurance Company, 127 TJ. S. 215; 
Thompson n . Whitman, 18 Wall. 457). And where such rights are in due 
time asserted, the power to decide whether the Federal question so raise 
was rightly disposed of in the court below exists in, and involves the 
exercise of jurisdiction by, this court.
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1. Although marriage, viewed solely as a civil relation, possesses elements 
of contract, it is so interwoven with the very fabric of society that it can-
not be entered into except as authorized by law, and it may not, when 
once entered into, be dissolved by the mere consent of the parties.

The Constitution of the United States confers no power whatever upon the 
government of the United States to regulate marriage or its dissolution 
in the States.

A State may forbid the enforcement within its borders of a decree of di-
vorce procured by its own citizens who, whilst retaining their domicil in 
the prohibiting State, have gone into another State to procure a divorce 
in fraud of the law of the domicil.

The statute of Massachusetts which provides that a divorce decreed in an-
other State or country by a court having jurisdiction of the cause and 
both the parties shall be valid and effectual in the Commonwealth; but 
if an inhabitant of Massachusetts goes into another State or country to 
obtain a divorce for a cause which occurred in Massachusetts, while the 
parties resided there, or for a cause which would not authorize a di-
vorce by the laws of Massachusetts, a divorce so obtained shall have no 
force or effect in that Commonwealth, is an expression of the public policy 
of that State in regard to a matter wholly under its control and does not 
conflict with the Constitution of the United States or violate the full 
faith and credit clause thereof. And the courts of Massachusetts are 
not obliged to enforce a decree of divorce obtained in another State as 
to persons domiciled in Massachusetts and who go into such other State 
with the purpose of practicing a fraud upon the laws of the State of their 
domicil; that is, to procure a divorce without obtaining a bona fide dom-
icil in such other State.

2. Although a particular provision of the Constitution may seemingly be 
applicable, its controlling effect is limited by the essential nature of the 
powers of government reserved to the States when the Constitution was 
adopted.

As the State of Massachusetts has exclusive jurisdiction over its citizens 
concerning the marriage tie and its dissolution, and consequently the 
authority to prohibit them from perpetrating a fraud upon the law of 
their domicil by temporarily sojourning in another State and there pro-
curing a decree of divorce without acquiring a bona fide domicil, a de-
cree of divorce obtained in South Dakota upon grounds which do not 
permit a divorce in Massachusetts under the conditions stated in the 
opinion is not rendered by a court of competent jurisdiction and hence 
the due faith and credit clause of the Constitution does not require the 
enforcement of such decree in the State of Massachusetts against the 
public policy of that State as expressed in its statutes.

The  plaintiff and the defendant in error, each claiming to be 
the lawful widow of Charles S. Andrews, petitioned to be ap-
pointed administratrix of his estate. The facts were found as 
follows:
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Charles S. and Kate H. Andrews married in Boston in April, 
1887, and they lived together at their matrimonial domicil in 
the State of Massachusetts. In April, 1890, the wife began a 
suit for separate maintenance, which was dismissed in Decem-
ber, 1890, because of a settlement between the parties, adjust-
ing their property relations.

In the summer of 1891, Charles S. Andrews, to quote from 
the findings, “ being then a citizen of Massachusetts and dom-
iciled in Boston, went to South Dakota to obtain a divorce for 
a cause which occurred here while the parties resided here, and 
which would not authorize a divorce by the laws of this Com-
monwealth ; he remained personally in that State a period of 
time longer than is necessary by the laws of said State to gain 
a domicil there, and on November 19, 1891, filed a petition for 
divorce in the proper court of that State.”

Concerning the conduct of Charles S. Andrews and his pur-
pose to obtain a divorce in South Dakota, whilst retaining his 
domicil in Massachusetts, the facts were found as follows:

“ The husband went to South Dakota and took up his resi-
dence there to get this divorce, and that he intended to return 
to this State when the business was finished. He boarded at a 
hotel in Sioux Falls all the time, and had no other business there 
than the prosecution of this divorce suit. I find, however, that 
he voted there at a state election in the fall of 1891, claiming 
the right to do so as a T)ona fide resident under the laws of that 
State. His intention was to become a resident of that State 
for the purpose of getting his divorce, and to that end to do 
all that was needful to make him such a resident, and I find he 
became a resident if, as a matter of law, such finding is war-
ranted in the facts above stated.”

And further, that—
“ The parties had never lived together as husband and wife 

in South Dakota, nor was it claimed that either one of them 
was ever in that State except as above stated.”

With reference to the divorce proceedings in South Dakota 
it was found as follows:

“ The wife received notice, and appeared by counsel and file 
an answer, denying that the libellant was then or ever had been
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a Iona fide resident of South Dakota, or that she had deserted 
him, and setting up cruelty on his part toward her. This case 
was settled, so far as the parties were concerned, in accordance 
with the terms of the agreement of April 22, 1892, signed by 
the wife and consented to by the husband, and, for the purpose 
of carrying out her agreement £to consent to the granting of 
divorce for desertion in South Dakota,’ she requested her counsel 
there to withdraw her appearance in that suit, which they did, 
and thereafter wards, namely, on May 6, 1892, a decree grant-
ing the divorce was passed, and within a day or two afterwards 
the said Charles, having attained the object of his sojourn in 
that State, returned to this Commonwealth, where he resided 
and was domiciled until his death, which occurred in October, 
1897.»

By the agreement of April 22, 1892, to which reference is 
made in the finding just quoted, it was stipulated that a pay-
ment of a sum of money should be made by Charles S. Andrews 
to his wife, and she authorized her attorney on the receipt of 
the money to execute certain papers, and it was then provided 
as follows:

“Fourth. Upon the execution of such papers M. F. Dickin-
son, Jr., is authorized in my name to consent to the granting 
of divorce for desertion in the South Dakota court.”

Respecting the claim of Annie Andrews to be the wife of 
Charles S. Andrews, it was found as follows:

“ Upon his return to this State he soon met the petitioner, 
and on January 11, 189.3, they were married in Boston, and 
ever after that lived as husband and wife in Boston, and were 
recognized as such by all until his death. The issue of this mar-
riage are two children, still living.”

It was additionally found that Annie Andrews married 
Charles S. Andrews in good faith and in ignorance of any ille-
gality in the South Dakota divorce, and that Kate H. Andrews, 
as far as she had the power to do so had connived at and ac-
quiesced in the South Dakota divorce, had preferred no claim 
t ereafter to be the wife of Charles S. Andrews until his death 
when in this case she asserted her right to administer his estate 
as his lawful widow.

vol . clxxxvii i—2
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From the evidence above stated the ultimate facts were found 
to be that Andrews had always retained his domicil in Massa-
chusetts, had gone to Dakota for the purpose of obtaining a 
divorce, in fraud of the laws of Massachusetts, and with the 
intention of returning to that State when the divorce was pro-
cured, and hence that he had never acquired a bona fide domicil 
in South Dakota. Applying a statute of the State of Massa-
chusetts forbidding the enforcement in that State of a divorce 
obtained under the circumstances stated, it was decided that the 
decree rendered in South Dakota was void in the State of Massa-
chusetts, and hence that Kate H. Andrews was the widow of 
Charles S. Andrews and entitled to administer his estate. 176 
Massachusetts, 92.

J/r. Elbridge JR. Anderson for plaintiff in error.
I. In support of the jurisdictional question cited Home In-

surance Co. v. City Council of Augusta, 93 U. S. 116; Powell 
v. New Brunswick County, 150 U. S. 433.

It is not necessary that the Federal question appear affirm-
atively upon the record or in the opinion if the adjudication of 
such a question is involved in the disposition of the case by 
the state court. Kaukauna County v. Green Bay Aec., 142 
U. S. 254; Willson v. Blackbird Creek Marsh Co., 2 Peters, 
245; Armstrong v. Athens Co., 16 Peters, 281; Chicago Life 
Ins. Co. n . Needles, 113 IT. S. 574; Eureka Lock Co. v. Yuba 
Co., 116 U. S. 410; Chapman v. Good/novLs Adm., 123 IT. S. 
540.

II. Both parties submitted to the jurisdiction of the South 
Dakota court. No fraud was practised upon the court. Un-
der the Constitution of the United States the judgment of 
divorce is conclusive. It appears that the state court felt con-
strained to sustain the appeal because of Pub. Stats, of Mass-
achusetts, chap. 146, sec. 41, which provides that “when an 
inhabitant of this Commonwealth goes into another State or 
country to obtain a divorce for a cause which occurred here 
while the parties resided here, ... a divorce so obtained 
shall be of no force or effect in this Commonwealth.’ B1S
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important, therefore, to consider the validity and scope of this 
statute. Const, art. 4, sec. 1; Rev. Stat. sec. 905.

Such judgments as are protected by this constitutional pro-
vision cannot be nullified by any state law, and on the question 
what judgments are so protected, the decisions of this court 
are controlling. Christ/nas n . Russell, 5 Wall. 290; Laing n . 
Rigney, 160 U. S. 531.

On the one hand there is a plain intimation that an ex parte 
judgment of divorce is not conclusive beyond the State in 
which it is rendered, and that every other State is at liberty to 
give it such effect as may seem proper as a matter of comity 
or public policy. Pennoy er v. Neff, 95 U. S. 714, 731, 734. 
“On the other hand it is settled that where the appellant 
has resided in the State for the period required by the local 
laws and the defendant is before the court, a judgment of 
divorce is conclusive everywhere.” Cheever v. Wilson, 9 Wall. 
108.

Under this decision, if Andrews was in fact a resident of 
South Dakota when he applied for his divorce, then the judg-
ment is conclusive. If he was not a resident, then the question 
as to whether the judgment is open to attack upon that ground 
is left undecided.

Andrews was a resident of South Dakota at the time he ap-
plied for his divorce, Thayer v. Boston, 124 Massachusetts, 132, 
148, notwithstanding that he intended to return to this State 
when the business was finished. Methodist clergymen are 
required by the rules of their denomination to change from 
place to place every two or three years, but these rules do not 
prevent the clergyman from obtaining a residence and a right 
to vote in every place in which he resides. Holmes v. Green, 

Gray, 299; Carnoe v. Inhabitants of Freetown, 9 Gray, 357; 
Sleeper v. Page, 15 Gray, 349, 350.

The finding of the South Dakota court that Andrews was a 
resident of that State is conclusive in the absence of fraud, 
th 6 de^endant was before the court; it was open to her to try 

at question there; she cannot try it in Massachusetts or here.
v. Union Ri^er Logging Railroad, 147 U. S. 165.

ithin the distinction here indicated the fact of the residence
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of the libellant in a divorce suit in which a defendant appears 
is quasi jurisdictional. By the great preponderance of author-
ity, the findings of the court upon this question are held to 
conclude the parties to the proceeding in the absence of fraud. 
Ellis's Estate, 55 Minnesota, 401; Kinnier n . Kinnier, 45 N. Y. 
535; Jones v. Jones, 108 N. Y. 415; Kirrigan n . Kirrigan, 
15 N. J. Eq. 147; Fairchild v. Fair child, 53 N. J. Eq. 678 
(1895); Waldo v. Waldo, 52 Michigan, 94(1883); Van Fleet 
Collateral Attack, sec. 648 (1892).

The conclusive effect given by the New York courts to judg-
ments of divorce rendered in the presence of both parties is 
the more noteworthy from the fact that it is still held in New 
York that ex parte judgments of divorce obtained in other 
States are of no validity in New York whether the libellant 
was or was not a resident of the State where the divorce was 
obtained. People n . Baker, 76 N Y. 78; O'Dea v. O'Dea, 
101 N. Y. 23.

Waldo n . Waldo, 52 Michigan, 94, sustains contention of 
plaintiff in error fully and controls everything to the con-
trary in People v. Daroell, 25 Michigan, 247.

There are only two cases in which a judgment of divorce ob-
tained in another State, the defendant appearing, has been 
held void in Massachusetts. Chase v. Chase, 6 Gray, 157 j 
Ha/rdy v. Smith, 136 Massachusetts, 328, in which the wife ob-
tained a decree of divorce from a Utah court pursuant to an 
agreement with her husband under which he fabricated the 
evidence by which she sustained her libel. After her death 
he was permitted to maintain his right as husband in her prop-
erty notwithstanding the divorce.

This decision is not inconsistent with any position we have 
taken or need to take in the present case, since it cannot be 
contended, in the face of Mr. Justice Hammond’s findings, that 
Andrews perpetrated any fraud upon the South Dakota court. 
“ His intention was to become a resident of that State for the 
purpose of getting his divorce, and to that end to do all that was 
needful to make him such a resident, and I find he became a 
resident if, as a matter of law, such finding is warranted on 
the facts above stated.” Page 32, Record.
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It is to be noticed that while fraud is suggested in the New 
Jersey cases as a ground for collateral attack, the fraud re-
ferred to means fraud upon one of the parties to the suit. 
Collusion, unless it involves an agreement to commit perjury 
or some other illegal act, is not treated either there or in any 
other jurisdiction as a ground for attack, but rather a ground 
for estoppel.

III. It is a universal proposition that the judgment of a 
court which has the power to enter judgment upon the facts 
alleged is binding upon the parties before it, and that this 
proposition is true of divorce judgments as of other judgments. 
“ If both parties colluded in a cheat upon the court it was never 
known that either of them could vacate the judgment.” Prudam 
v. Phillips, Hargraves’ Law Tracts, 456 ; Adams n . Adams, 154 
Massachusetts, 290, 297; Edson v. Edson, 108 Massachusetts, 
590,598. In some States it was held on an indictment for adul-
tery that a divorce obtained in the State in which neither party 
resided, although the parties had submitted to the jurisdiction, 
was no defence. People v. Dawell, 25 Michigan, 247; State v. 
Armington, 25 Minnesota, 29. But in later cases these courts 
have held that a divorce obtained under the same circumstances 
was not open to attack by either party. Waldo v. Waldo, 
52 Michigan, 94; Ellis's Estate, 55 Minnesota, 401.

A party who assents to a divorce judgment is bound by it. 
In some cases the judgment has been attacked on want of juris-
diction, collusion and fraud upon the court. In some cases the 
party making the attack was the original libellant, and in others 
the libellee, who either agreed to the divorce judgment at the 
time, or subsequently acquiesced in it by marrying or by per-
mitting the libellant to marry without objection.

Cases in which a woman has renounced her status as wife, 
and has later tried to assert her status as widow, are not in-
frequent, but the unanimity with which the court has discour-
aged this form of enterprise is impressive. Nichols n . Nichols, 
25 N. J. Eq. 60; Zoellner v. Zoellner, 46 Michigan, 511; Rich-
ardson s Estate, 132 Pa. St. 292 ; Arthur v. Israel, 15 Colorado, 
147; Mohler v. Shank, 93 Iowa, 273; Marrin v. Foster, 61 
Minnesota, 154; Stephens v. Stephens, 51 Indiana, 542; Nichol-
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son v. Nicholson, 113 Indiana, 131; Davis v. Davis, 61 Maine, 
395 ; Miltimore v. Miltimore, 40 Pa. St. 151; In the Natter of 
Morrison, 52 Hun, 102; affirmed 117 N. Y. 638; Ellis v. 
White, 61 Iowa, 644; Elliott v. Wohlfrom, 55 California, 384. 
In the foregoing cases the original divorce judgment was at-
tacked in some instances on jurisdictional grounds and in others 
on non-jurisdictional grounds of fraud and collusion, and where 
the parties have submitted to the jurisdiction of the court there 
is no valid ground of distinction between the two cases.

If there is any ground for holding that the parties to a 
divorce judgment are not bound by it, that must be because 
the State is interested to uphold the marriage relation even 
against the will of both parties. But if that is the true ground, 
then it is clear that it can make no difference whether the 
fraud practised upon the court is a jurisdictional fraud or some 
other kind of fraud.

No state court would allow a divorce decree of its own 
tribunals, rendered in the presence of both parties, to be at-
tacked upon the jurisdictional question or upon any other. If 
this be true we submit that the Constitution of the United 
States protects under the same circumstances the decrees of 
other States.

IV. The recent cases decided by this court in noway change 
the law as it heretofore existed, but are declaratory of the 
principles contended for in this brief. Bell v. Bell, 181 U. S. 
175; Streitwolf v. Streitwolf, 181 IT. S. 179.

In both these cases the decree of divorce sought to be set 
up was obtained in cases where there was no appearance by the 
respondent, and the proceedings were ex parte.

The case of Atherton v. Atherton, 181 U. S. 155, in no way 
applies to a case like the case at bar and in no way affects 
the principles contended for in this brief.

Mr. Wayne Mac Veagh and Mr. Frank Dewey Allen for de-
fendant in error. Mr. Frederic D. McKenney was with them 
on the brief.

I. No Federal question is presented by this record for the 
consideration of the court. Possibly a Federal question mig
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have been raised in the courts of Massachusetts which would 
have supported the writ of error from this court, but it does 
not appear that the courts of that Commonwealth were called 
upon to consider any Federal question, nor do they appear to 
have disposed of one. Under such circumstances, the writ of 
error should be dismissed. Loeber v. Schroeder, 149 U. S. 580; 
Sayward v. Denny, 158 U. S. 180 ; Pirn v. St. Louis, 165 U. S. 
273; Oxley Stave Co. v. Butler Co., 166 U. S. 695; Chapin v. 
Fye, 179 U. S. 129.

The mere fact that the state courts “ decreed that the di-
vorce obtained by Charles S. Andrews in South Dakota is of 
no force and effect in this Commonwealth ” does not of itself 
raise a Federal question necessitating the exercise of appellate 
powers by this court, for if it appears upon the face of the 
foreign decree or otherwise that the court of its origin was 
without jurisdiction to pronounce it, the so-called decree is in 
fact no decree, and consequently no constitutional question can 
arise thereabout. Bell n . Bell, 181 U. S. 175, and cases cited ; 
Streit/wolf v. Streitwolf, 181 U. S. 179 ; Schouler on Husband 
and Wife, sec. 574; Sewall v. Sewall, 122 Massachusetts, 156 ; 
People v. Dawell, 25 Michigan, 247. ,

It does not follow, because a court has the statutory power 
to grant divorces, that faith and credit must necessarily be ac-
corded to its decrees, for to enable such court to render a valid 
decree of divorce it must also happen that at least one of the 
parties to the proceedings was a domiciled citizen of the State 
from which the court derives its powers. Hood n . State, 56 In-
diana, 263; 26 Am. Rep. 21. The Massachusetts courts have 
uniformly refused to recognize the validity of divorces granted 
by other States where a party has gone into another State 
without acquiring a domicil there for the purpose of obtaining, 
and does obtain, a divorce for a cause 'which occurred in but 
which was not a cause of divorce by the law of Massachusetts, 
on the ground that the court of that State had no jurisdiction, 
and its decree granting the divorce is entitled to no faith and 
credit in Massachusetts as a judicial proceeding, even if the de-
cree recites facts sufficient to give it jurisdiction. Sewall v. 

ewall, 122 Massachusetts, 156; Hanore v. Turner, 14 Mass-
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achusetts, 227 ; Chase v. Chase, 6 Gray, 157 ; Lyon v. Lyon, 2 
Gray, 368.

It is now well settled that each State has the right to regu-
late the status of its own citizens, but it has no jurisdiction 
to change or determine the status of citizens of a foreign State. 
Ditson v. Ditson, 4 17. I. 87; Atherton v. A therton, 181 IT. 
S. 155. Each State is the sole judge of the marital status of 
its citizens, and it alone has exclusive right to say upon what 
grounds or for what causes such status may be dissolved or 
modified. Cooky. Cook,5Q Wisconsin, 195; Hunt v. Hunt, 72 
N. Y. 217.

The State of Massachusetts contravened no Federal right 
in enacting section 41 of chapter 146 of its Public Statutes.

II. On the merits and upon the facts as disclosed by the 
record that judgment must be affirmed.

By section 2558 of the Compiled Laws of South Dakota, 
Civil Code, it is provided that marriage may be dissolved 
only—

“ 1. By the death of one of the parties.
“ 2. By the judgment of a court of competent jurisdiction 

decreeing a divorce of the parties.”
“ Section  2578. A divorce must not be granted unless the 

plaintiff has, in good faith, been a resident of the Territory 
(State) ninety days next preceding the commencement of the 
action.”

It is plain that a court may have jurisdiction to try a di-
vorce case ■without having power to grant a valid decree of 
divorce to the applicant, even though he may allege and prove 
a cause for divorce under the laws of the State where relief 
is sought; for example, if the applicant be not in fact domi-
ciled within the territorial jurisdiction of the court. Bishop, 
Marriage, Divorce and Separation, sec. 51.

The tribunals of a country have no jurisdiction over any 
cause of divorce, wherever or whenever it arose, if neither o 
the parties has within its territory an actual loona fide doniici. 
Nor does it make any difference that both parties are tem-
porarily there, submitting to the jurisdiction. Bishop, Mar-
riage and Divorce, 6th ed. sec. 144.
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Though the words “ domicil ” and “ residence ” are not syn-
onymous, a statute requiring a specified number of years’ 
residence in a State to give the courts jurisdiction of an ap-
plication for divorce is to be interpreted as requiring domicil. 
Bishop, Marriage and Divorce, 6th ed. sec. 124.

The principles of international law and the general princi-
ples of our own requiring the residence for divorce to be animo 
menendi, such residence must at least partake of the character 
of permanency. Whitcomb v. Whitcomb, 46 Iowa, 437 ; Han-
sons. Hanson, 111 Massachusetts, 158.

“ If a party goes to a jurisdiction other than that of his 
domicil for the purpose of procuring a divorce, and has resi-
dence there for that purpose only, such residence is not bona 
fide, and does not confer upon the courts of that State or 
country jurisdiction over the marriage relations, and any de-
cree they may assume to make would be void as to the other 
party.” Cooley, Constitutional Limitations, p. 401. Citing: 
Hanover v. Turner, 14 Massachusetts, 227; Greenlaw v. 
Greenlaw, 12 N. H. 200; Kimball v. Kimball, 13 N. II. 225; 
Bachelder v. Bachelder, 14 N. H. 380 ; Payson v. Pcuyson, 34 
N. H. 518; Hopkins v. Hopkins, 35 N. H. 474.

In an action by the husband for his interest in the deceased 
wife’s lands it appeared that the wife had gone to Nebraska 
temporarily to obtain a divorce. The law of Nebraska re-
quired as a condition precedent six months’ residence. The 
wife remained within the State the requisite length of time. 
Held, that the Nebraska court had not acquired jurisdiction, 
and its decree of divorce in the case might be collaterally as-
sailed. Weff v. Beauchamp, 74 Iowa, 95.

Residence in good faith includes the attributes of domicil. 
Carpenter v. Carpenter, 30 Kansas, 712.

It presupposes the intention of remaining in the place per-
manently. Smith n . Smith, 7 North Dakota, 412.

This view was applied to the case at bar as follows :
“ Charles S. Andrews went to South Dakota for the purpose 

o getting the divorce, and intended to return to Massachusetts 
as soon as he had done so. Subject to this intention, it is found 
that he intended to become a resident of South Dakota for the
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purpose of getting a divorce, and to do all that was needful to 
make him such a resident.

“ The statute of South Dakota forbids a divorce, ‘ unless the 
plaintiff has, in good faith, been a resident of the Territory 
ninety days next preceding the commencement of the action.’ 
. . . The language of the South Dakota statute must be 
taken to require not merely bodily presence, but domicil. In 
the light of the decisions upon similar acts, and the generally 
accepted rule making domicil the foundation, the words ‘resi-
dent of the Territory ’ mean domiciled in the Territory, whether 
they also mean personally present or not,” citing Graham v. Gra-
ham, 81N. W. Rep. 44; Dickinson v. Dickinson, 167 Mass. 474, 
475 ; Reed v. Reed, 52 Michigan, 117, 122 ; Leith v. Leith, 39 
New Hampshire, 20, 41; Van Fossen n . State, 37 Ohio St. 317, 
319.

“The finding of the single justice clearly means that the 
deceased did not get a domicil in South Dakota. He meant 
to stay there ninety days, and such further time, perhaps, as 
was necessary to get his divorce, and then he meant to come 
back to Massachusetts.”

The facts in evidence warranted, and indeed required, the 
finding that Charles S. Andrews did not have a bona fide resi-
dence or domicil in the State of South Dakota when he obtained 
the decree of divorce there, and also the further finding that 
his wife, Kate H., had never been in that State.

Upon the authority of Bell v. Bell and Streitwolf v. Streit- 
wolf, ubi supra, it is plain that the decree of the supreme ju-
dicial court must be affirmed unless the further facts found by 
that court, viz., that said Kate H., having notice of the pend-
ency of the proceedings in the South Dakota court, appeared 
therein by counsel, filed an answer denying that the libellant 
was then or ever had been a bona fide resident of South Dakota, 
and subsequently “ for the purpose of carrying out her agree-
ment, ‘ to consent to the granting of a divorce for desertion in 
South Dakota,’ requested her counsel there to withdraw her 
appearance in that suit, which they did,” and afterwards, with-
out further objection on her part, the decree now attacked was 
passed, are material and necessitate a different result.
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These additional facts cannot affect the result unless conni-
vance or consent can serve to render a decree otherwise void 
for want of jurisdiction in the tribunal pronouncing it valid.

However this might be in ordinary suits in personam, in di-
vorce proceedings consent cannot vitalize an otherwise void 
decree, for the courts of a State where neither party is domi-
ciled are without jurisdiction in law to render a valid decree 
of divorce, and as such suits are not merely suits between the 
husband and wife, but affect a public institution, their consent 
cannot confer jurisdiction, so that where a divorce is granted 
in a State where neither party is domiciled, but in a proceed-
ing in which both have appeared, their married status is not 
affected. Harrison v. Harrison, 20 Alabama, 629 ; McGuire 
v. McGuire, 7 Dana (Ky.), 181; People v. Dawell, 25 Michi-
gan, 247; Van Fossen v. State, 37 Ohio St. 317; Whitcomb n . 
Whitcomb, 46 Iowa, 437; Litowitch v. Litovntch, 19 Kansas, 
451; Chase v. Chase, 6 Gray, 157 ; SewaU v. Sewall, 122 Massa-
chusetts, 156 ; Leith v. Leith, 39 New Hampshire, 20 ; Platt v. 
Platt, 80 Penn. St. 501; Ha/re v. Hare, 10 Texas, 355 ; Jack-
pony. Jackson, 1 Johns. 424.

“ Divorce is allowed only for causes approved by law. There-
fore the parties cannot dissolve their own marriage, or validly 
agree to a suspension of the cohabitation under it. Nor, for 
the same reason, can the courts do either simply from their 
consent. So that when an attempt is made through the tri-
bunals to accomplish this object, the public becomes in effect 
a party to the proceeding, not to oppose the divorce at all 
events, but to prevent the sentence passing except as justified 
by facts which the law has declared to be sufficient; ‘ for so-
ciety has an interest in the maintenance of marriage ties, 
which the collusion or negligence of the parties cannot im-
pair ; ’ hence a divorce suit, while on its face a mere contro-
versy between private parties of record, is, as truly viewed, a 
triangular proceeding sui generis, wherein the public, or gov-
ernment, occupies in effect the position of a third party.” 
Bishop, Marriage and Divorce, 6th ed. secs. 2295, 230.

This view has already been sealed with the approval of this 
court, and the doctrine contended for was expounded at length
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in Maynard n . Hill, 125 U. S. 190, 210, citing Adams v. Pal-
mer, 51 Maine, 481, 483; Maguire v. Maguire, 7 Dana, 181, 
183 ; Ditson v. Ditson, 4 R. I. 87,101; Chase v. Chase, 6 Gray, 
157, 161. In the first of these the supreme court of Kentucky 
said that marriage was more than a contract; that it was the 
most elementary and useful of all the social relations, was regu-
lated and controlled by the sovereign power of the State, and 
could not, like mere contracts, be dissolved by the mutual con-
sent of the contracting parties, but might be abrogated by the 
sovereign will whenever the public good, or justice to both par-
ties, or either of the parties, would thereby be subserved; that 
being more than a contract, and depending especially upon the 
sovereign will, it was not embraced by the constitutional in-
hibition of legislative acts impairing the obligation of contracts. 
In the second case the supreme court of Rhode Island said that 
marriage, in the sense in which it is dealt with by a decree of 
divorce, is not a contract, but one of the domestic relations. In 
strictness, though formed by a contract, it signifies the relation 
of husband and wife, deriving both its rights and duties from a 
source higher than any contract of which the parties are 
capable, and as to these uncontrollable by any contract which 
they can make. “When formed, this relation is no more a con-
tract than £ fatherhood ’ or ‘ sonship ’ is a contract.”

Upon the whole case, then, it is submitted:
1st. That the writ of error should be dismissed for want of 

jurisdiction; or
2d. The judgment should be affirmed because it is clearly 

right.

Mr . Just ice  White , after making the foregoing statement, 
delivered the opinion of the court.

It was suggested at bar that this court was without juristic 
tion. But it is unquestionable that rights under the Constitu 
tion of the United States were expressly and in due time as 
serted, and that the effect of the judgment was to deny these 
rights. Indeed, when the argument is analyzed we think it is 
apparent that it but asserts that, as the court below committe
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no error in deciding the Federal controversy, therefore there is 
no Federal question for review. But the power to decide 
whether the Federal issue was rightly disposed of involves the 
exercise of jurisdiction. Penn Mutual Life Insurance Com-
pany v. Austin, (1897) 168 U. S. 685. As the Federal question 
was not unsubstantial and frivolous, we pass to a consideration 
of the merits of the case.

The statute of the State of Massachusetts, in virtue of which 
the court refused to give effect to the judgment of divorce, is 
as follows:

“ Sec . 35. A divorce decreed in another State or country ac-
cording to the laws thereof by a court having jurisdiction of 
the cause and of both the parties, shall be valid and effectual 
in this Commonwealth ; but if an inhabitant of this Common-
wealth goes into another State or country to obtain a divorce 
for a cause which occurred here, while the parties resided here, 
or for a cause which would not authorize a divorce by the laws 
of this Commonwealth, a divorce so obtained shall be of no 
force or effect in this Commonwealth.” 2 Rev. Laws Mass. 
1902, ch. 152, p. 1357; Pub. Stat. 1882, c. 146, § 41.

It is clear that this statute, as a general rule, directs the 
courts of Massachusetts to give effect to decrees of divorce 
rendered in another State or country by a court having juris-
diction. It is equally clear that the statute prohibits an in-
habitant of Massachusetts from going into another State to 
obtain a divorce, for a cause which occurred in Massachusetts 
whilst the parties were domiciled there, or for a cause which 
would not have authorized a divorce by the law of Massachu-
setts, and that the statute forbids the courts of Massachusetts 
from giving effect to a judgment of divorce obtained in viola-
tion of these prohibitions. That the statute establishes a rule 
of public policy is undeniable. Did the court fail to give effect 
to Federal rights when it applied the provisions of the statute 
to this case, and, therefore, refused to enforce the South 
Dakota decree? In other words, the question for decision is, 
does the statute conflict with the Constitution of the United 
States ? In coming to the solution of this question it is essential, 
we repeat, to bear always in mind that the prohibitions of the



30 OCTOBER TERM, 1902.

Opinion of the Court.

statute are directed solely to citizens of Massachusetts domiciled 
therein, and that it only forbids the enforcement in Massachu-
setts of a divorce obtained in another State by a citizen of 
Massachusetts who, in fraud of the laws of the State of Massa-
chusetts, whilst retaining his domicil, goes into another State 
for the purpose of there procuring a decree of divorce.

We shall test the constitutionality of the statute, first by a 
consideration of the nature of the contract of marriage and the 
authority which government possesses over the subject; and, 
secondly, by the application of the principies thus to be de-
veloped to the case in hand.

1. That marriage, viewed solely as a civil relation, possesses 
elements of contract is obvious. But it is also elementary that 
marriage, even considering it as only a civil contract, is so inter-
woven with the very fabric of society that it cannot be entered 
into except as authorized by law, and that it may not, when 
once entered into, be dissolved by the mere consent of the 
parties. It would be superfluous to cite the many authorities 
establishing these truisms, and we therefore are content to ex-
cerpt a statement of the doctrine on the subject contained in 
the opinion of this court delivered by Mr. Justice Field, in 
Maynard v. Hill, (1888) 125 IT. S. 190:

“ Marriage, as creating the most important relation in life, as 
having more to do with the morals and civilization of the people 
than any other institution, has always been subject to the con-
trol of the legislature. That body prescribes the age at which 
parties may contract to marry, the procedure or form essential 
to constitute marriage, the duties and obligations it creates, its 
effects upon the property rights of both, present and prospective, 
and the acts which may constitute grounds for its dissolution, 
(p. 205.)

* * * * * * * *
“ It is also to be observed that, whilst marriage is often 

termed by text writers and in decisions of courts a civil con-
tract—generally to indicate that it must be founded upon the 
agreement of the parties, and does not require any religious 
ceremony for its solemnization—it is something more than a 
mere contract. The consent of the parties is of course essentia



ANDREWS v. ANDREWS. 31

Opinion of the Court.

to its existence, but when the contract to marry is executed by 
the marriage, a relation between the parties is created which 
they cannot change. Other contracts may be modified, re-
stricted, or enlarged, or entirely released upon the consent of 
the parties. Not so with marriage. The relation once formed, 
the law steps in and holds the parties to various obligations and 
liabilities. It is an institution, in the maintenance of which in 
its purity the public is deeply interested, for it is the foundation 
of the family and of society, without which there would be 
neither civilization nor progress.” (p. 210.)

It follows that the statute in question was but the exercise 
of an essential attribute of government, to dispute the possession 
of which would be to deny the authority of the State of Massa-
chusetts to legislate over a subject inherently domestic in its 
nature and upon which the existence of civilized society depends. 
True, it is asserted that the result just above indicated will not 
necessarily flow from the conclusion that the statute is repugnant 
to the Constitution of the United States. The decision that 
the Constitution compels the State of Massachusetts to give 
effect to the decree of divorce rendered in South Dakota cannot, 
it is insisted, in the nature of thing’s be an abridgment of the 
authority of the State of Massachusetts over a subject within 
its legislative power, since such ruling would only direct the 
enforcement of a decree rendered in another State and therefore 
without the territory of Massachusetts. In reason it cannot, it 
is argued, be held to the contrary without disregarding the 
distinction between acts which are done within and those which 
are performed without the territory of a particular State. But 
this disregards the fact that the prohibitions of the statute, so 
far as necessary to be considered for the purposes of this case, 
are directed, not against the enforcement of divorces obtained 
in other States as to persons domiciled in such States, but against 
the execution in Massachusetts of decrees of divorce obtained 
in other States by persons who are domiciled in Massachusetts 
and who go into such other States with the purpose of practic-
ing a fraud upon the laws of the State of their domicil; that 
is, to procure a divorce without obtaining a l>onct fide domicil in 
such other State. This being the scope of the statute, it is
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evident, as we shall hereafter have occasion to show, that the 
argument, whilst apparently conceding the power of the State 
to regulate the dissolution of marriage among its own citizens, 
yet, in substance, necessarily denies the possession of such power 
by the State. But, it is further argued, as the Constitution of 
the United States is the paramount law, and as, by that instru-
ment, the State of Massachusetts is compelled to give effect to 
the decree, it follows that the Constitution of the United States 
must prevail, whatever may be the result of enforcing it.

Before coming to consider the clause of the Constitution of 
the United States upon which the proposition is rested, let us 
more precisely weigh the consequences which must come from 
upholding the contention, not only as it may abridge the au-
thority of the State of Massachusetts, but as it may concern 
the powers of government existing under the Constitution, 
whether state or Federal.

It cannot be doubted that if a State may not forbid the en-
forcement within its borders of a decree of divorce procured 
by its own citizens who, whilst retaining their domicil in the 
prohibiting State, have gone into another State to procure a 
divorce in fraud of the laws of the domicil, that the existence 
of all efficacious power on the subject of divorce will be at an 
end. This must follow if it be conceded that one who is domi-
ciled in a State may whenever he chooses go into another State 
and, without acquiring a hona fide domicil therein, obtain a 
divorce, and then compel the State of the domicil to give full 
effect to the divorce thus fraudulently procured. Of course, 
the destruction of all substantial legislative power over the 
subject of the dissolution of the marriage tie which would re-
sult would be equally applicable to every State in the Union. 
Now, as it is certain that the Constitution of the United States 
confers no power whatever upon the government of the United 
States to regulate marriage in the States or its dissolution, the 
result would be that the Constitution of the United States has 
not only deprived the States of power on the subject, but whilst 
doing so has delegated no authority in the premises to t e 
government of the United States. It would thus come to pass 
that the governments, state and Federal, are bereft by t e
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operation of the Constitution of the United States of a power 
which must belong to and somewhere reside in every civilized 
government. This would be but to declare that, in a necessary 
aspect, government had been destroyed by the adoption of the 
Constitution. And such result would be reached by holding 
that a power of local government vested in the States when 
the Constitution was adopted had been lost to the States, 
though not delegated to the Federal government, because each 
State was endowed as a consequence of the adoption of the 
Constitution with the means of destroying the authority with 
respect to the dissolution of the marriage tie as to every other 
State, whilst having no right to save its own power in the 
premises from annihilation.

But let us consider the particular clause of the Constitution 
of the United States which is relied upon, in order to ascertain 
whether such an abnormal and disastrous result can possibly 
arise from its correct application.

The provision of the Constitution of the United States in 
question is section 1 of article IV, providing that “ Full faith 
and credit shall be given in each State to the public acts, 
records, and judicial proceedings of every other State.” The 
argument is that, even although the Massachusetts statute but 
announces a rule of public policy, in a matter purely local, nev-
ertheless it violates this clause of the Constitution. The de-
cree of the court of another State, it is insisted, and not the 
relation of the parties to the State of Massachusetts and their 
subjection to its lawful authority, is what the Constitution of 
the United States considers in requiring the State of Massa-
chusetts to give due faith and credit to the judicial proceedings 
of the courts of other States. This proposition, however, must 
rest on the assumption that the Constitution has destroyed 
those rights of local self-government which it was its purpose 
to preserve. It, moreover, presupposes that the determination 
of what powers are reserved and what delegated by the Con-
stitution is to be ascertained by a blind adherence to mere 
form in disregard of the substance of things. But the settled 
rule is directly to the contrary. Reasoning from analogy, the 
unsoundness of the proposition is demonstrated. Thus, in en-

voi,. clxxxvii i—3
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forcing the clause of the Constitution forbidding a State from 
impairing the obligations of a contract, it is settled by the de-
cisions of this court, although a State, for adequate considera-
tion, may have executed a contract sanctioning the carrying 
on of a lottery for a stated term, no contract protected from 
impairment under the Constitution results, because, disregard-
ing the mere form and looking at substance, a State may not, 
by the application of the contract clause of the Constitution, 
be shorn of an ever inherent authority to preserve the public 
morals by suppressing lotteries. Stone v. Mississippi, 101 U. 
S. 814; Douglas v. Kentucky, 168 U. S. 488. In other words, 
the doctrine is, that although a particular provision of the 
Constitution may seemingly be applicable, its controlling effect 
is limited by the essential nature of the powers of government 
reserved to the States when the Constitution was adopted. In 
view of the rule thus applied to the contract clause of the Con-
stitution, we could not maintain the claim now made as to the 
effect of the due faith and credit clause, without saying that 
the States must, in the nature of things, always possess the 
power to legislate for the preservation of the morals of society, 
but that they need not have the continued authority to save 
society from destruction.

Resort to reasoning by analogy, however, is not required, 
since the principle which has been applied to the contract clause 
has been likewise enforced as to the due faith and credit clause.

In Thompson v. Whitman, (1874) 18 Wall. 457, the action in 
the court below was trespass for the conversion of a sloop, 
her tackle, furniture, etc., upon a seizure for an alleged viola-
tion of a statute of the State of New Jersey. By special plea 
in bar the defendant set up that the seizure was made within 
the limits of a named county, in the State of New Jersey, and 
by answer to this plea the plaintiff took issue as to the place of 
seizure, thus challenging the jurisdiction of the justices who had 
tried the information and decreed the forfeiture and sale of the 
property. The precise point involved in the case, as presented 
in this court, was whether or not error had been committed by 
the trial court in receiving evidence to contradict the record o 
the New Jersey judgment as to jurisdictional facts asserted
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therein, and especially as to facts stated to have been passed 
upon by the court which had rendered the judgment. It was 
contended that to permit the jurisdictional facts, which were 
foreclosed by the judgment, to be reexamined would be a viola-
tion of the due faith and credit clause of the Constitution. 
This court, however, decided to the contrary, saying:

“We think it clear that the jurisdiction of the court by which 
a judgment is rendered in any State may be questioned in a 
collateral proceeding in another State, notwithstanding the pro-
vision of the fourth article of the Constitution and the law of 
1790, and notwithstanding the averments contained in the rec-
ord of the judgment itself.”

The ground upon which this conclusion was predicated is 
thus embodied in an excerpt made from the opinion delivered 
by Mr. Chief Justice Marshall, speaking for the court, in Rose 
v. Himely, 4 Cranch, 241, 269, where it was said :

“ Upon principle, it would seem, that the operation of every 
judgment must depend on the power of the court to render that 
judgment; or, in other words, on its jurisdiction over the sub-
ject matter which it has determined. In some cases, that juris-
diction, unquestionably, depends as well on the state of the 
thing, as on the constitution of the court. If, by any means 
whatever, a prize court should be induced, to condemn, as prize 
of war, a vessel which was never captured, it could not be con-
tended, that this condemnation operated a change of property. 
Upon principle, then, it would seem, that, to a certain extent, 
the capacity of the court to act upon the thing condemned, 
arising from its being within, or without their jurisdiction, as 
well as the constitution of the court, may be considered by that 
tribunal which is to decide on the effect of the sentence.”

And the same principle, in a different aspect, was applied in 
Wisconsin v. Pelican Insura/nce Co., (1888) 127 U. S. 265. In 
that case the State of Wisconsin had obtained a money judg-
ment in its own courts against the Pelican Insurance Company, 
a Louisiana corporation. Availing itself of the original juris-
diction of this court, the State of Wisconsin brought in this 
court an action of debt upon the judgment in question. The 
answer of the defendant was to the effect that the judgment 
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was not entitled to extra-territorial enforcement, because the 
claim upon which it was based was a penalty imposed upon the 
corporation for an alleged violation of the insurance laws of the 
State of Wisconsin. The answer having been demurred to, it 
was, of course, conceded that the claim which was merged in 
the judgment was such a penalty. This court, having con-
cluded that ordinarily a penalty imposed by the laws of one 
State could have no extra-territorial operation, came then to 
consider whether, under the due faith and credit clause of the 
Constitution of the United States, a judgment rendered upon a 
penal statute was entitled to recognition outside of the State in 
which it had been rendered, because the character of the cause 
of action had been merged in the judgment as such. In de-
clining to enforce the Wisconsin judgment and in deciding that, 
notwithstanding the judgment and the due faith and credit 
clause of the Constitution, the power existed to look back of 
the judgment and ascertain whether the claim which had en-
tered into it was one susceptible of being enforced in another 
State, the court, speaking through Mr. Justice Gray, said 
(p. 291):

“ The application of the rule to the courts of the several 
States and of the United States is not affected by the provisions 
of the Constitution and of the act of Congress, by which the 
judgments of the courts of any State are to have such faith and 
credit given to them in every court within the United States as 
they have by law or usage in the State in which they were 
rendered. Constitution, art. 4, sec. 1; act of May 26, 1790, 
chap. 11, 1 Stat. 122; Rev. Stat. § 905.

“ Those provisions establish a rule of evidence, rather than 
of jurisdiction. While they make the record of a judgment, 
rendered after due notice in one State, conclusive evidence in 
the courts of another State, or of the United States, of the 
matter adjudged, they do not affect the jurisdiction, either o 
the court in which the judgment is rendered, or of the court in 
which it is offered in evidence. Judgments recovered in one 
State of the Union, when proved in the courts of another gov 
ernment, whether state or national, within the United States, 
differ from judgments recovered in a foreign country in no
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other respect than in not being reexaminable on their merits, 
nor impeachable for fraud in obtaining them, if rendered by a 
court having jurisdiction of the cause and of the parties. Han-
ley v. Donoghue., 116 U. S. 1, 4.

« In the words of Mr. Justice Story, cited and approved by 
Mr. Justice Bradley speaking for this court, ‘ The Constitution 
did not mean to confer any new power upon the States, but sim-
ply to regulate the effect of their acknowledged jurisdiction over 
persons and things within their territory. It did not make the 
judgments of other States domestic judgments to all intentsand 
purposes, but only gave a general validity, faith and credit to 
them as evidence. No execution can issue upon such judg-
ments without a new suit in the tribunals of other States. And 
they enjoy not the right of priority or lien which they have in 
the State where they are pronounced, but that only which the 
lex fori gives to them by its own laws in their character of for-
eign judgments.’ Story’s Conflict of Laws, § 609 ; Thompson 
v. Whitman, 18 Wall. 457, 462, 463.

“A judgment recovered in one State, as was said by Mr. Jus-
tice Wayne, delivering an earlier judgment of this court, ‘ does 
not carry with it, into another State, the efficacy of a judgment 
upon property or persons, to be enforced by execution. To give 
it the force of a judgment in another State, it must be made a 
judgment there; and can only be executed in the latter as its 
laws may permit.’ McElmoyle v. Cohen, 13 Pet. 312, 325.

“ The essential nature and real foundation of a cause of action 
are not changed by recovering judgment upon it; and the tech-
nical rules, which regard the original claim as merged in the 
judgment, and the judgment as implying a promise by the de-
fendant to pay it, do not preclude a court, to which a judg-
ment is presented for affirmative action (while it cannot go 
ehind the judgment for the purpose of examining into the 

validity of the claim), from ascertaining whether the claim is 
really one of such a nature that the court is authorized to en-
force it.”

2. When the principles which we have above demonstrated 
y reason and authority are applied to the question in hand, 

1 s so ution is free from difficulty. As the State of Massachu-
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setts had exclusive jurisdiction over its citizens concerning 
the marriage tie and its dissolution, and consequently the au-
thority to prohibit them from perpetrating a fraud upon the 
law of their domicil by temporarily sojourning in another State, 
and there, without acquiring a bona fide domicil, procuring a 
decree of divorce, it follows that the South Dakota decree re-
lied upon was rendered by a court without jurisdiction, and 
hence the due faith and credit clause of the Constitution of 
the United States did not require the enforcement of such de-
cree in the State of Massachusetts against the public policy of 
that State as expressed in its statutes. Indeed, this applica-
tion of the general principle is not open to dispute, since it 
has been directly sustained by decisions of this court. Bell n . 
Bell, 181 U. S. 175 ; Streitwolfn . Streitwolf, 181 U. S. 179. In 
each of these cases it was sought in one State to enforce a de-
cree of divorce rendered in another State, and the authority of 
the due faith and credit clause of the Constitution was invoked 
for that purpose. It having been established in each case that 
at the time the divorce proceedings were commenced, the plain-
tiff in the proceedings had no bona fide domicil within the State 
where the decree of divorce was rendered, it was held, applying 
the principle announced in Thompsons. Whitman, 18 Wall. 457, 
supra, that the question of jurisdiction was open for considera-
tion, and that as in any event domicil was essential to confer 
jurisdiction, the due faith and credit clause did not require rec-
ognition of such decree outside of the State in which it had been 
rendered. A like rule, by inverse reasoning, was also applied 
in the case of Atherton v. Atherton, 181 U. S. 155. There a de-
cree of divorce was rendered in Kentucky in favor of ahusban 
who had commenced proceedings in Kentucky against his wife, 
then a resident of the State of New York. The courts of the 
latter State having in substance refused to give effect to t e 
Kentucky divorce, the question whether such refusal consti 
tuted a violation of the due faith and credit clause of the Con 
stitution was brought to this court for decision. It having been 
established that Kentucky was the domicil of the husband an 
had ever been the matrimonial domicil, and, therefore, that t e 
courts of Kentucky had jurisdiction over the subject matter, i
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was held that the due faith and credit clause of the Constitu-
tion of the United States imposed upon the courts of New York 
the duty of giving effect to the decree of divorce which had been 
rendered in Kentucky.

But it is said that the decrees of divorce which were under 
consideration in Bell v. Bell and Streitwolf v. Streitmolf were 
rendered in ex parte proceedings, the defendants having been 
summoned by substituted service, and making no appearance ; 
hence, the case now under consideration is taken out of the 
rule announced in those cases, since here the defendant ap-
peared and consequently became subject to the jurisdiction of 
the court by which the decree of divorce was rendered. But this 
disregards the fact that the rulings in the cases referred to were 
predicated upon the proposition that jurisdiction over the sub-
ject matter depended upon domicil, and without such domicil 
there was no authority to decree a divorce. This becomes ap-
parent when it is considered that the cases referred to were 
directly rested upon the authority of Thompson v. Whitman, 
supra, where the jurisdiction was assailed, not because there 
was no power in the court to operate, by ex pa/rte proceedings, 
on the res, if jurisdiction existed, but solely because the res was 
not at the time of its seizure within the territorial sway of the 
court, and hence was not a subject matter over which the court 
could exercise jurisdiction by ex parte or other proceedings. 
And this view is emphasized by a consideration of the ruling 
in Wisconsin v. Pelican Insurance Company, supra, where the 
judgment was one inter partes, and yet it was held that, in so 
ar as the extra-territorial effect of the judgment was con-

cerned, the jurisdiction over the subject matter of the State 
and its courts was open to inquiry, and if jurisdiction did not 
exist the enforcement of the judgment was not compelled by 
reason of the due faith and credit clause of the Constitution.

ndeed, the argument by which it is sought to take this case 
°u . ^le ru^e ^id down in the cases just referred to and 
W ic was applied to decrees of divorce in the Bell and Streit- 
W°t. cases practically invokes the overruling of those cases,

in effect, also, the overthrow of the decision in the Atherton 
case, since, in reason, it but insists that the rule announced in
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those cases should not be applied merely because of a distinc-
tion without a difference.

This is demonstrated as to Thompson v. Whitman and W 
consin v. Pelican Insurance Co., by the considerations already 
adverted to. It becomes clear, also, that such is the result of the 
argument as to Bell v. Bell and Streitwolf v. Streitwolf, when it 
is considered that in both those cases it was conceded, arguendo, 
that the power to decree the divorce in ex pa/rte proceedings by 
substituted service would have obtained if there had been Iona 
fide domicil. The rulings made in the case referred to hence 
rested not at all upon the fact that the proceedings were ex 
pa/rte, but on the premise that there being no domicil there 
could be no jurisdiction. True it is, that in Bell n . Bell and 
St/reitvoolf v. Streitwolf the question was reserved whether 
jurisdiction to render a divorce having extra-territorial effect 
could be acquired by a mere domicil in the State of the party 
plaintiff, where there had been no matrimonial domicil in such 
State—a question also reserved here. But the fact that this 
question was reserved does not affect the issue now involved, 
since those cases proceeded, as does this, upon the hypothesis 
conceded, a/rguendo, that if there had been domicil there would 
have been jurisdiction, whether the proceedings were ex parte 
or not, and therefore the ruling on both cases was that at 
least domicil was in any event the inherent element upon 
which the jurisdiction must rest, whether the proceedings were 
ex parte or inter pa/rtes. And these conclusions are rendere 
certain when the decision in Atherton v. Atherton is taken 
into view, for there, although the proceeding was ex pa/rte, as 
it was found that l/ona fide domicil, both personal and matn 
monial, existed in Kentucky, jurisdiction over the subject 
matter was held to obtain, and the duty to enforce the decree 
of divorce was consequently declared. Nor is there force in 
the suggestion that because in the case before us the wife ap-
peared, hence the South Dakota court had jurisdiction to e 
cree the divorce. The contention stated must rest on 
premise that the authority of the court depended on the ap 
pearance of the parties and not on its jurisdiction ovei e 
subject matter—that is, l>ona fide domicil, irrespective o
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appearance of the parties. Here again the argument, if sus-
tained, would involve the overruling of Bell v. Bell and Streit- 
wolf v. Streitwolf. As in each of the cases jurisdiction was 
conferred, as far as it could be given, by the appearance of the 
plaintiff who brought the suit, it follows that the decision that 
there was no jurisdiction because of the want of T)ona fide 
domicil was a ruling that in its absence there could be no 
jurisdiction over the subject matter irrespective of the appear-
ance of the party by whom the suit was brought. But it is 
obvious that the inadequacy of the appearance or consent of 
one person to confer jurisdiction over a subject matter not 
resting on consent includes necessarily the want of power of 
both parties to endow the court with jurisdiction over a sub-
ject matter, which appearance or consent could not give. In-
deed, the argument but ignores the nature of the marriage 
contract and the legislative control over its dissolution which 
was pointed out at the outset. The principle dominating the 
subject is that the marriage relation is so interwoven with 
public policy that the consent of the parties is impotent to 
dissolve it contrary to the law of the domicil. The proposition 
relied upon, if maintained, would involve this contradiction in 
terms: that marriage may not be dissolved by the consent of 
the parties, but that they can, by their consent, accomplish the 
dissolution of the marriage tie by appearing in a court foreign 
to their domicil and wholly wanting in jurisdiction, and may 
subsequently compel the courts of the domicil to give effect 
to such judgment despite the prohibitions of the law of the 
domicil and the rule of public policy by which it is enforced.

Although it is not essential to the question before us, which 
calls upon us only to determine whether the decree of divorce 
rendered in South Dakota was entitled to extra-territorial effect, 
we observe, in passing, that the statute of South Dakota made 
omicil, and not mere residence, the basis of divorce proceed-

ings in that State. As without reference to the statute of South 
a ota and in any event domicil in that State was essential to 

gii e jurisdiction to the courts of such State to render a decree of 
ivorce which would have extra-territorial effect, and as the 

appearance of one or both of the parties to a divorce proceed-



42 OCTOBER TERM, 1902.

Statement of the Case.

ing could not suffice to confer jurisdiction over the subject mat-
ter where it was wanting because of the absence of domicil 
within the State, we conclude that no violation of the due faith 
and credit clause of the Constitution of the United States arose 
from the action of the Supreme Judicial Court of Massachusetts 
in obeying the command of the state statute and refusing to 
give effect to the decree of divorce in question.

Affirmed.

Me . Just ice  Beewee , Justi ce  Shieas  and Me . Justi ce  
Peckh am  dissent.

Me . Justi ce  Holmes , not being a member of the court when 
the case was argued, takes no part.

EARLE v. CARSON.

EEEOE TO THE CIEOUIT COUET OF APPEALS FOE THE THIED CIECUIT.

No. 83. Argued November 11, 1902.—Decided January 19,1903.

1. The presumption of liability of a stockholder of a national bank be-
gotten by the presence of the name on the stock register may be rebutted 
if the jury finds the fact to be that a bona fide sale of the stock had been 
made and every duty had been performed which the law imposed in 
order to secure a transfer on the registry of the bank. The mere reduc-
tion of the reserve of a national bank below the legal limit does not affect 
with a legal presumption of bad faith, all transactions made with oi con 
cerning the bank during the period whilst the reserve is impaired.

2. The power of a stockholder to transfer stock in a national bank, li e 
other personal property, is not limited by the mere fact that at the time

• of the transfer the bank, which was a going concern, was insolvent in t e 
sense that its assets, if liquidated, would not discharge its liabilities, un 
less it be shown that the seller was aware of the facts and had so 
stock in order to avoid the impending double liability.

3. Nor is such a bona fide sale void if the person to whom the stoc is s 
is, owing to his insolvency, unable to respond to the double lia 1i y> 
the fact of such insolvency was, at the time of the sale, unknown 
seller.

When  the Chestnut Street National Bank of Philadelphia
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suspended payment and its doors were closed there stood on 
the stock register ten shares in the name of the defendant in 
error. A call having been made by the Comptroller for the 
sum of the double liability, this suit was commenced to recover 
the amount. The defence was : First, that prior to the sus-
pension of the bank the defendant had in good faith sold the 
stock standing in her name for a full market price, which had 
been paid her; second, that, in consummation of such sale, she 
had, by her agent delivered to the proper officer of the bank 
in its banking house, at the place where transfers were made, 
the stock certificate, with an adequate power of attorney to 
make the transfer, and requested that the stock be transferred; 
third, that the officer of the bank said that the transfer would 
be made as requested, and the defendant was ignorant of the 
fact that the officer had failed to discharge his duty; fourth, 
that as the defendant had done everything which the law re-
quired her to do to secure the transfer, she had ceased to be a 
stockholder, and was not responsible.

In submitting the case to the jury the court instructed, First, 
that the presence of the name of the defendant on the stock 
register created a presumption of liability. This, however, 
the jury was informed, was not conclusive, but might be re-
butted. Such rebuttal, the court charged, would result if it 
was proven that the defendant had made a l>ona fide sale of her 
stock, and had, at the proper time and place, handed to the 
proper officer of the bank a power to transfer the same, al-
though the officer of the bank had neglected to fulfill his duty 
in the premises. Second, after charging fully and accurately 
as to the proof essential to show a T)ona fide sale of stock in a 
national bank, the court, having during the trial applied a like 
ru e in passing on the admissibility of evidence, instructed the 
jury if the evidence established that a sale of such character 

ad been made whilst the bank was a going concern, the de- 
en ant would not be liable, because, unknown to her, the bank 

was, at the time of the sale, in fact insolvent. And the same 
principle was applied to the unknown insolvency of the person 
o w om the stock was sold. There was verdict and judgment 

e defendant, which was affirmed by the Circuit Court of
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Appeals, 107 Fed. Rep. 639 ; thereupon this writ of error was 
prosecuted.

J/r. Asa IF. Waters and Afr. Charles Biddle for plaintiff in 
error.

Air. Richa/rd C. Dale for defendant in error.

Mr . Justi ce  White , after making the foregoing statement, 
delivered the opinion of the court.

In the argument at bar all but three of the grounds of error 
specified in the Circuit Court of Appeals and assigned on the 
allowance of this writ were expressly waived. In stating the 
case we have therefore called attention only to the facts and 
proceedings essential to an elucidation of the three questions 
now pressed, and hence, disregarding the grounds of error which 
are obsolete, we come to consider the real issues.

1. Treating the facts as foreclosed by the verdict, the Cir-
cuit Court of Appeals held that the trial court rightly in-
structed that the presumption of liability begotten by the 
presence of the name on the stock register would be rebutted 
if the jury found the fact to be that a hona fide sale of the 
stock had been made and that the defendant had performed 
every duty which the law imposed on her in order to secure a 
transfer on the registry of the bank. The correctness of this 
ruling is not open to controversy. ALatteson v. Dent, 176 U. S. 
521 ; Whitney v. Butler, 118 U. S. 655. But, it is urged, the 
court erroneously assumed the hona fides of the sale to have 
been concluded by the verdict, since the trial court mistakenly 
refused to instruct the jury that the sale of the stock, though 
in every other respect lawful, could not be so treated by the 
jury if, as a matter of fact, it was found that at the time o 
the sale, to the knowledge of the defendant, the reserve of th® 
bank was below the limit fixed by law. Rev. Stat. sec. 519 
To sustain this contention it is argued that by operation of aw 
when the reserve of a national bank falls below the maximum 
provided in the statute, every transfer of stock made by a per
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son having knowledge of the fact creates a legal presumption 
of bad faith, and therefore, in the event of the future suspen-
sion of the bank, avoids the transaction. But the statute cre-
ates no presumption of inability to continue business as a 
consequence of the reduction of the reserve below the legal 
requirement. On the contrary, the statute expressly contem-
plates the continuance of business by a bank, although its 
reserve may have fallen below the standard, since it merely 
forbids the making by a bank of certain enumerated transac-
tions during the period when the reserve is impaired. Whether 
the provisions just referred to are mandatory or directory, we 
are not called upon to determine, but certainly, in either event, 
they clearly refute the construction of the statute which would 
be necessary in order to sustain the proposition. True, the 
law confers authority on the Comptroller in his discretion to 
require a bank, whose reserve has fallen below the legal limit, 
to restore the reserve within thirty days, and moreover gives 
power to the Comptroller, with the approval of the Secretary 
of the Treasury, to appoint a receiver when a bank fails to 
comply after the thirty days with the demand made. These 
provisions, however, but add cogency to the view that it cannot 
be implied that the mere reduction of the reserve below the 
legal limit, as a matter of law, suspends the business of the 
bank, or, what would be tantamount thereto, affects, with a 
legal presumption of bad faith, all transactions made with 
or concerning the bank during the period whilst the reserve is 
impaired.

2. The proposition which arises under this head is, that it 
was erroneously ruled that the insolvency of the bank when 
the sale of stock was made was irrelevant unless the fact of in- 
so vency was known to the seller and the sale was made to 
avoid impending liability, that is, in contemplation of insolvency.

is undisputed that at the date when the stock was sold the 
doors of the bank were open and it had not failed in business.

ence the proposition is this : Although a national bank has 
not suspended payment, all sales of its stock, whatever may be 

e good faith with which they are made, are void if it develops 
a at the date of the sale the assets of the bank, if they had
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been then realized on, would have been insufficient to pay its 
debts. The proposition is supported by what is assumed to be 
the essential nature of the double liability of a stockholder in 
a national bank and the time when such liability by operation 
of law becomes irrevocably fixed. Passing for a moment an 
analysis of the premises upon which the argument proceeds, let 
us determine the result to which it necessarily leads. Proceed-
ing to do so, it becomes clear that the effect of maintaining the 
argument would be to virtually prevent the exercise of the 
power to transfer stock “ like other personal property,” which 
the statute gives in express terms. Rev. Stat. sec. 5139. That 
such would be the result if the validity of every sale of stock 
depended, not upon the good faith of the seller, but upon the 
condition of the bank as subsequently developed, is, we think, 
obvious. Certainly it cannot in reason be said that the power 
would exist to sell stock like any other personal property if be-
fore the power could be exercised the seller must examine the 
affairs of the bank, marshal its assets and liabilities in order to 
form an accurate judgment as to the precise condition of the 
bank. But it has long since been pointed out, Bank v. Lanier, 
11 Wall. 369, 377, that—

“ The power to transfer their stock is one of the most valua-
ble franchises conferred by Congress on banking associations. 
Without this power, it can readily be seen the value of the stock 
would be greatly lessened, and, obviously, whatever contributes 
to make the shares of the stock a safe mode of investment, and 
easily convertible, tends to enhance their value. It is no less 
the interest of the shareholder, than the public, that the certifi-
cate representing his stock should be in a form to secure public 
confidence, for without this he could not negotiate it to any 
advantage.

“ It is in obedience to this requirement, that stock certificates 
of all kinds have been constructed in a way to invite the con-
fidence of business men, so that they have become the basis o 
commercial transactions in all the large cities of the country, 
and are sold in open market the same as other securities, 
though neither in form nor character negotiable paper, they 
approximate to it as nearly as practicable.”
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And in the same case (p. 376) attention was called to the fact 
that the purpose of Congress in makyjg the certificates transfer-
able had been clearly manifested by the repeal, in adopting the 
national banking act of 1864, of section 36 of the act of 1863, 
which subjected any transfer of stock in a national bank to 
debts due to the bank by the seller of the stock. To maintain 
the proposition, then, would compel us to give an interpretation 
to the statute which would destroy one of its essential features 
under the guise of giving effect to another provision of the same 
statute; in other words, to destroy the law under the pretext 
of enforcing it. But the controlling principle is, that, when 
reasonably possible, a statute should be so interpreted as to 
harmonize all its requirements by giving effect to the whole.

Moreover, when other parts of the statute are brought into 
view the reductw ad absurdurn to which the proposition leads 
is additionally shown. Thus, it is provided, Rev. Stat. sec. 5242, 
that—

“ All transfers of the notes, bonds, bills of exchange, or other 
evidences of debt owing to any national banking association, or 
of deposits to its credit; all assignments of mortgages, sureties 
on real estate, or of judgments or decrees in its favor; all de-
posits of money, bullion, or other valuable thing for its use, or 
for the use of any of its shareholders or creditors; and all pay-
ments of money to either, made after the commission of an act 
of insolvency, or in contemplation thereof, made with a view 
to prevent the application of its assets in the manner prescribed 
by this chapter, or with a view to the preference of one creditor 
to another except in payment of its circulating notes, shall be 
utterly null and void; . .

This by a negative affirmative establishes the validity of all 
contracts otherwise lawful made by the bank concerning its as-
sets before its failure albeit at the time such contracts were made 
t ebank was insolvent, unless the contracts come within the re-
strictions which the section imposes—that is, those entered into 
a ter the commission of an act of insolvency or in contemplation 
t ereof or made with a view to prevent the application of the as- 
Se s o the bank in the manner prescribed by law or with the pur-
pose of giving a preference to one creditor over another. If the
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proposition were sustained it would thus come to pass that the 
power of stockholders to freely transfer their stock like any 
other personal property would be burdened with a restriction 
arising from the unknown insolvency of the bank, whilst such 
limitation would not apply to any other contract concerning 
the property or affairs of the bank. This would be to hold that 
the statute had conferred the lesser freedom of contract where 
it was its avowed purpose to give the greater. It would besides 
require us to say that a limitation resulting from unknown in-
solvency was made effective upon a stockholder in transferring 
his stock when such restriction was not made operative on the 
bank and its officers when they entered into contracts. But 
this would cause the unknown insolvency to restrict the power 
of the person less likely to be aware of its existence and to cause 
it not to be controlling where knowledge was most apt to ob-
tain. Taking into view the whole act, the provision conferring 
the power to transfer stock ; the one already referred to which 
avoids contracts made in contemplation of insolvency; the au-
thority conferred upon the Comptroller to constantly test the 
condition of a national bank; the right given him to suspend 
the business of such bank when the exigencies of its situation 
require it, and the double liability imposed on the registered 
stockholders, we think it results that the power to transfer 
stock, like other personal property, is not limited by the mere 
fact that at the time of the transfer the bank, which was a going 
concern, was insolvent in the sense that its assets, if liquidated, 
would not discharge its liabilities, unless it be shown that the 
seller was aware of the fact and had sold his stock to avoid the 
double liability which was impending.

Let us come, however, to consider the matter in the light o 
authority. It is clear that the assertion that the power to 
transfer the stock wTas limited by the unknown insolvency o 
the bank does not rest upon any express provision of the statute, 
but is deduced from mere implications which it is deemed mus 
be drawn from the statute as a whole. But the settled ru e 
hitherto enunciated by this court, in accord with the ru e o 
taining in the English courts, is, that where an express Powe^ 
is given to transfer stock, such power may not be ren ere
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nugatory by implication. This general principle, however, is, 
by the decisions of this court, subjected to a limitation which 
does not prevail in England; that is, that the exercise of the 
power to transfer stock in a national bank is controlled by the 
rules of good faith applicable to other contracts. The qualifi-
cation just stated gives no support to the proposition that where 
a sale of stock in a national bank is made in good faith, never-
theless the consequences of the sale are avoided if subsequently 
it developed that the bank was insolvent at the time of the 
transfer, in the sense that its assets were then unequal to the 
discharge of its liabilities, when such fact was unknown to the 
seller of the stock at the time of the sale. Without undertak-
ing to refer to the numerous cases in which the subject has been 
variously considered since the adoption of the national bank-
ing act in 1863, we advert to some of the leading authorities.

In National Bank v. Case, 99 U*. S. 629, the proof concern-
ing the insolvency of the bank was thus stated in the opinion 
of the court:

“ The Crescent City National Bank of New Orleans was or-
ganized under the national banking law in 1871. On the 13th 
of February, 1873, its London correspondents failed and the 
bank lost heavily by the failure—nearly the entire amount of 
its capital. This loss was almost immediately known in the 
community where the institution was located, and necessarily 
affected its credit. On the 14th of March, 1873, payment of 
checks drawn upon it by its depositors was suspended, and on 
the 17th of the same month its circulating notes went to pro-
test.”

As a result of the failure of the bank its doors were closed 
and suit was brought by the receiver to recover from the Ger-
mania the sum of its double liability on one hundred and three 
s ares of stock which had previously stood in the name of the 
Germania on the stock register of the Crescent Bank. The 
s oc in question had been acquired and registered in the name 
ot the Germania on the. tenth day of March,71873, and the Ger-
mania had on the same day caused it to be transferred on the 
register from its own name to that of Waldo, one of its clerks, 
the court, in enforcing the liability, said:

VOL. CLXXXVIII—4
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“ While it is true that shareholders of the stock of a corpora-
tion. generally have a right to transfer their shares, and thus 
disconnect themselves from the corporation and from any re-
sponsibility on account of it, it is equally true that there are 
some limits to this right. A transfer for the mere purpose of 
avoiding his liability to the company or its creditors is fraudu-
lent and void, and he remains still liable. The English cases, 
it is admitted, give effect to such transfers, if they are made 
(as it is called) ‘ out and out; ’ that is, completely, so as to divest 
the transferrer of all interest in the stock. But even in them 
it is held that if the transfer is merely colorable, or, as some-
times coarsely denominated, a sham—if, in fact, the transferee 
is a mere tool or nominee of the transferrer, so that, as between 
themselves, there has been no real transfer, ‘ but in the event of 
the company becoming prosperous the transferrer would be-
come interested in the profits, the transfer will be held for 
naught, and the transferrer will be put upon the list of contrib-
utories.’ Williams’ Case, Law Rep. 9 Eq. 225, note, where the 
transfer was, as in the present case, made to a clerk of the 
transferrer without consideration; Paynds Case, L. R. 9 Eq. 
223; Kintrea’s Case, Law Rep. 5 Ch. 95. See also Lindley on 
Partnership, 2d ed. page 1352; Chinnoclds Case, 1 Johns. (Eng.) 
chap. 714; Ilyam’s Case, 1 De G. F. & J. 75; Budd’s Case, 3 
De G. F. & J. 296. The American doctrine is even more 
stringent. Mr. Thompson states it thus, and he is supported 
by the adjudicated cases : ‘ A transfer of shares in a failing 
corporation, made by the transferrer with the purpose of escap-
ing his liability as a shareholder, to a person who, from any 
cause, is incapable of responding in respect to such liability, is 
void as to the creditors of the company and to other share-
holders, although as between the transferrer and the transferee 
it was out and out.’ ”

It was decided, however, that it was not necessary to app y 
the more stringent American rule, since it was found that t e 
transfer under consideration was not real, but was fraudu en 
and collusive. As from the undisputed facts stated by t e 
court in its opinion, the bank became insolvent in the sense 
that its assets were unequal to pay its debts in February, >
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nearly a month before the alleged sale was made, it follows 
that everything said in the opinion of the court as to the fraud-
ulent and collusive nature of the transfer, was wholly unneces-
sary if mere insolvency avoided the sale and affixed the liabil-
ity. But it clearly appears from the reasoning of the court 
that the investigation of the question of fraud and collusion 
was essential because it was deemed that insolvency alone did 
not avoid the transfer. The ruling, therefore, was directly ad-
verse to the construction of the law now relied upon.

Bowden v. Johnson, 107 IT. S. 251, also involved whether a 
stockholder in a national bank was liable despite a transfer 
made by him of his stock. It was asserted that he was, first, 
because he had made the sale with knowledge of the approach-
ing failure of the bank and to avoid the double liability which 
was impending; and, second, because the sale had been collu- 
sively made to a person who was known by the seller to be in-
solvent and unable to respond to the double liability. The 
undoubted fact was, although the bank had not suspended, 
that at the time of the transfer it was insolvent in the sense 
that its assets were not equal to the discharge of its liabilities. 
In considering whether the stockholder was liable, the court 
said:

“ As such shareholder, he became subject to the individual 
liability prescribed by the statute. This liability attached to 
him until, without fraud as. against the creditors of the bank, 
for whose protection the liability was imposed, he should relieve 
himself from it. He could do so by a hona fide transfer of the 
stock.”

Having thus held that there could be no liability if the sale 
of stock had been made in good faith, and hence excluding the 
power to avoid the transfer merely because of the insolvency 
of the bank at the time when the sale was made, the court pro-
ceeded to examine the question of good faith and to reenunciate 
t e principle which had been previously stated in National 
B(vnk v. Case, supra. The court said (p. 261):
th W^.ere transferrer, possessed of information showing 

a there is good ground to apprehend the failure of the bank, 
co u es and combines, as in this case, with an irresponsible
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transferee, with the design of substituting the latter in his 
place, and of thus leaving no one with any ability to respond 
for the individual liability imposed by the statute, in respect of 
the shares of stock transferred, the transaction will be decreed 
to be a fraud on the creditors, and he will be held to the same 
liability to the creditors as before the transfer.”

Answering the contention that even admitting the sale to 
have been made with knowledge of impending failure to avoid 
the liability to arise therefrom, it could not be avoided because 
the sale was intended between the parties to be real, or, to use 
the expression referred to in National Bank v. Case, was an out 
and out sale, the court, in declining to follow the English cases 
and in adhering to the broader doctrine adverted to in National 
Bank v. Case, said : “ But it was held by this court in National 
Bank v. Case, 99 U. S. 628, that a transfer on the books of the 
bank is not in all cases enough to extinguish liability. The 
court, in that case, defined as one limit of the right to transfer, 
that the transfer must be out and out, or one really transfer-
ring the ownership as between the parties to it. But there is 
nothing in the statute excluding, as another limit, that the 
transfer must not be to a person known to be irresponsible, and 
collusively made, with the intent of escaping liability, and de-
feating the rights given by statute to creditors.”

In Whit/ney v. Butler, 118 U. S. 655, the facts were these . 
A stockholder in the Pacific National Bank of Boston sold his 
stock on the 8th of November, 1881. Ten days thereafter, on 
November the 18th, the bank suspended payment and closed 
its doors. Beyond doubt the bank was insolvent on the 8th of 
November when the stock was sold, since the Comptroller certi-
fied, on the 16th of December, 1881, that the result of his in-
vestigation disclosed that “ the entire capital stock,” amounting. 
to $961,300, had been lost. See statement of facts, Delano v. 
Butler, 118 U. S. 634, 638, which statement was also a part ot 
the record in Whitney v. Butler. The defence of the stoc 
holder, against whom the double liability was sought to be enf 
forced, was that, having sold his stock and performed every 
duty required of him to secure a transfer, he was no longer a 
ble, although his name remained upon the register. The cour ,
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after expressly stating (p. 658) the good faith of the defendant, 
because he had no reason whatever “ to believe that the bank 
was insolvent, or was about to become so,” and treating the sale 
as valid for that reason, proceeded to hold that the stockholder 
was not liable, because he had done everything in his power to 
secure the transfer, and hence his name remained on the register 
by the neglect of the officers of the bank. It requires no com-
ment to demonstrate that that case was wrongly decided if the 
contention now made is sustainable.

In Stuart v. Hayden, 169 IT. S. 2, the facts were these: Stuart 
was an owner of shares in the Capital National Bank of Lin-
coln, Nebraska. He was a director of the bank and a member 
of its finance committee. On the 22d day of December, 1892, 
in consequence of contracts made by Stuart with Gruetter & 
Joers, Stuart delivered to them his certificates of stock, with 
the power to transfer, and a few days afterwards the stock was 
transferred. On the 6th of February, 1893, the bank failed. 
That the bank was insolvent at the date of the sale appears on 
the face of the opinion, for the court said :

“ The bank closed its doors within less than three weeks after 
the stock was transferred on its books to Gruetter & Joers, its to-
tal assets being about $900,000, and total liabilities $1,463,013.17. 
Its bills receivable on hand were $519,600, of which $58,596.82 
were good, $141,393.27 were doubtful, and $319,611.90 were 
worthless. Its bills receivable not on hand amounted to 
$141,000, of which only $10,000 were worth anything.”

The question presented for decision was, whether Stuart con-
tinued liable despite the transfer made to Gruetter & Joers. 
The court elaborately stated the facts, directed attention to the 
finding by the court below that at the time of the sale the 
bank was absolutely insolvent, and proceeded to enforce the lia- 
ility against Stuart solely because, being a director of the bank 

and a member of its finance committee, he had knowledge of 
e insolvency, and therefore the sale was in bad faith. Mani- 

egt y, this case also reiterates the doctrine announced in the 
previous cases and excludes the conception that the mere fact 
o un nown insolvency avoids the transfer, since every word of 

e careful statement in the opinion on the facts showing knowl-
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edge would have been wholly unnecessary if the doctrine now 
asserted were well founded.

From what has previously been said and the cases just re-
ferred to, it is demonstrated that the contention now made is 
not supported by the statute, and is foreclosed by the decisions 
of this court. But it is suggested the rule announced in the 
previous cases is shown to have been a mistaken one by an ob-
servation in the opinion in Stuart v. Hayden, supra. The pas-
sage referred to (p. 9) is as follows:

“ Whether—the bank being in fact insolvent—the transferrer 
is liable to be treated as a shareholder, in respect of its existing 
contracts, debts and engagements, if he believed in good faith, 
at the time of transfer, that the bank was solvent, is a question 
which, in the view we take of the present case, need not be dis-
cussed ; although he may be so treated, even when acting in 
good faith, if the transfer is to one who is financially irrespon-
sible.”

But this remark does not purport to pass upon the question 
which it suggests, but simply reserves it. The argument, how-
ever, is that the opinion would not have reserved a question 
which had been conclusively foreclosed. The suggestion is 
based on a misconception of the sentences relied on. Obviously 
the observations in Stuart v. Hayden cannot in reason be con-
strued as throwing doubt upon the doctrine announced in the 
opinion in which the expressions relied on are contained. This 
would be, however, the case if the significance now attribute 
to the language were sound. The error of the argument arises 
from the fact that it affixes to the word insolvency, as found in 
the sentences quoted, the erroneous import hitherto pointed out, 
that is, an inadequacy of the assets of a bank to pay its liabilities 
instead of giving to it its true meaning, that of failure and con 
sequent suspension of business.

3. The proposition under this head is that as the person o 
whom the stock was sold in the case before us was in fact inso 
vent, and hence unable to respond to the double liability, t w 
sale was void, although the fact of such insolvency of the uye 
was unknown to the seller. But this in its last analysis 
again reiterates the proposition which we have previous y



EARLE v. CARSON. 55

Opinion of the Court.

posed of, since it but insists that the validity of the sale of the 
stock is to be tested, not by the good faith of the seller, but 
upon the unknown financial condition of the buyer. The rule 
on this subject was clearly stated in the passage which has al-
ready been excerpted from Bowden v. Johnson^ 107 U. S. 251, 
where in declining to follow the English rule upholding a real 
or out and out sale, even if the purpose was to avoid impending 
liability, the court said that “ the transfer must not be to a per-
son known to be irresponsible, and collusively made, with the 
intent of escaping liability and defeating the rights given by 
statute to creditors,” a principle which has been since expressly 
reiterated in Matteson v. Dent, 176 U. S. 521, 531. Here again 
support for the proposition is sought to be derived from the 
concluding sentence in the passage from the opinion in Stuart 
v. Hayden. But in any event the observation relied upon was 
not essential for the decision of the case of Stuart v. Hayden, 
and moreover its meaning is clearly shown by the context of 
the opinion in which the difference between the American and 
English rule is pointed out. When this is borne in mind it will 
be seen that the expression in Stuart v. Hayden referred to but 
stated that difference, and, being taken in connection with other 
clauses of the opinion in that case, must be understood as imply-
ing that a real or out and out transfer would not be adequate to 
relieve the seller from his liability as a stockholder if the sale 
was made by him to escape his impending liability and to a 
person whom he knew, or had reason to know, was financially 
irresponsible. As the views hitherto expressed are conclusive

tne meaning of the act of Congress, we deem it unnecessary 
to refer to the many cases from state courts of last resort con-
struing state statutes referred to in the argument.

Affirmed.
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HALE v. ALLINSON.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE THIRD 

CIRCUIT.

No. 77. Argued November 6, 7,1902.—Decided January 19,1903.

1. As construed by the highest court of Minnesota the statutes of that State 
do not provide that a receiver of an insolvent corporation can recover 
the amount of the added liability of non-resident shareholders of the 
corporation; nor do they provide that such liability shall be an asset of 
the corporation, to be recovered by the receiver and payable to its cred-
itors when such liability is enforced and the money recovered.

A receiver, appointed by a Minnesota Court of Equity, in the exercise of its 
general jurisdiction, of the assets of an insolvent Minnesota corporation, 
who has no title to the fund but simply acts as the arm of the court, 
cannot by virtue of his appointment, or of directions contained in the de-
cree appointing him, maintain an action in equity in a foreign State 
against non-resident stockholders of a corporation to enforce their dou-
ble liability, nor can he maintain such an action in a Circuit Court of 
the United States in a District outside of Minnesota.

The question of comity cannot avail in a case where the courts of the State 
in which the receiver was appointed hold that an action similar to the one 
brought in the foreign jurisdiction cannot be maintained by him in the 
courts of the State of his appointment.

2. A single action in equity cannot be maintained in the Circuit Court of the 
United States in Pennsylvania by such receiver against all of the Penn-
sylvania stockholders of an insolvent Minnesota corporation for the stat-
utory liability of each defendant as a stockholder, on the ground that a 
single action would prevent a multiplicity of suits; nor can such an action 
be maintained on the ground that it is an ancillary or auxiliary procee 
ing brought in aid of, and to enforce, an equitable decree in an action 
brought in Minnesota, in which the Pennsylvania stockholders had been 
named as defendants with all the other stockholders, the receivei con 
tending that such decree was conclusive as to the amount of indebte 
ness and the assets of the corporation, and the defendants were con 
eluded as to the necessity of a resort to the stockholders’ liability, an t e 
only question left open was the special liability of each stockholdei (tie 
Pennsylvania stockholders, however, not having been served, an no 
having appeared).

This  case comes here by virtue of a writ of certiorari directed 
to the Circuit Court of Appeals for the Third Circuit. It is a 
suit in equity brought by a foreign receiver, in the United ta es
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Circuit Court fot the Eastern District of Pennsylvania, to en-
force the liability of stockholders, residing in Pennsylvania, of 
the Northwestern Guaranty Loan Company, a corporation of 
Minnesota.

Demurrers were filed, setting up, among other grounds, that 
the receiver appointed under proceedings in Minnesota had no 
right to sue in any court of a foreign jurisdiction ; also, that, 
even if the receiver had the right to sue, there was an adequate 
remedy at law for whatever rights might exist in the receiver 
or any other person, and that no ground of equitable jurisdic-
tion was stated. The Circuit Court sustained the demurrer on 
the ground that the remedy, if any the complainant had, was 
at law. 102 Fed. Rep. 790. The judgment was affirmed by 
the Circuit Court of Appeals for the Third Circuit. 106 Fed. 
Rep. 258.

The facts are these: In May, 1893, the loan company was 
adjudged insolvent, in proceedings instituted under the Minne-
sota statute, in the District Court of Hennepin County, which 
court had jurisdiction, and the Minneapolis Trust Company 
was appointed a receiver of the corporate assets and took pos-
session thereof, and proceeded to the discharge of its duties. In 
November, 1893, one Arthur R. Rogers, who was the assignee 
of a judgment creditor of the corporation, whose execution 
against it had been returned wholly unsatisfied, filed a bill in 
equity in the Minnesota state court in behalf of himself and all 
other creditors of the loan company against that company and 
all its stockholders, for the purpose of enforcing the stockhold-
ers’ liability to the creditors, provided for by the statutes of 
Minnesota. Out of about five hundred stockholders some 
twenty-three only resided in the State of Minnesota and were 
served with process.

The creditors of the loan company, as required by the court, 
came in and proved their debts against the company, but, none 
of the non-resident stockholders had been served with process 
in the action and not one of them appeared therein. It was 
adjudged that the defendants who were named as resident 
stockholders of the loan company, and over whom the court 
had acquired jurisdiction by the service of process upon them,
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were liable to the extent of the par value of their stock for the 
debts of the company. The decree also found a list of the cred-
itors who had intervened and the amounts due to each of them 
from the loan company.

In addition to giving judgments against the resident stock-
holders of the loan company in favor of its ascertained credit-
ors the court also decreed as follows:

“Tenth. That for the purpose of enforcing and collecting 
said judgments and all thereof and any and all liability thereon 
or in anywise incident thereto, and any and all liability upon 
the part of non-resident stockholders of said Northwestern 
Guaranty Loan Company, against whom no personal judgment 
for the ascertained liability is herein rendered, and disbursing 
the amounts so collected as hereinafter provided, W. E. Hale, 
Esq., has been by the order of this court appointed receiver, 
and has given bond in the sum of twenty-five thousand dollars 
and qualified as such receiver. That by the terms of said order 
of appointment said receiver was and hereby is authorized, 
empowered and directed to take any and all appropriate or 
necessary steps or proceedings for the purpose of collecting 
the judgments herein rendered, and was and hereby is author-
ized, empowered and directed to take any and all necessary or 
appropriate steps or proceedings against the non-resident stock-
holders of said defendant Northwestern Guaranty Loan Com-
pany against whom no personal judgment herein has been 
ordered, for the enforcement and realization upon their afore-
said stockholders’ liability, and to that end said receiver be 
and hereby is authorized, empowered and directed to institute 
and prosecute all such actions or proceedings in foreign juris 
dictions as may be necessary or appropriate to this end.

The decree also provided that jurisdiction of the cause shou 
be retained until the adjustment of the several rights and ia 
bilities of the respective parties.

Thereupon the receiver thus appointed commenced this sui 
in equity to recover from the resident stockholders in enn 
sylvania the full amount of the par value of the shares of stoc 
held by them. Rogers, the assignee of the judgment ere i o 
in the Minnesota action, was joined as complainant in
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suit with the receiver, and a demurrer having been interposed 
on the ground, among others, of this joinder, the Circuit Court, 
upon the trial and upon the application of complainant, granted 
leave to dismiss the assignee as a party, and the case proceeded 
thereafter in the name of the receiver alone.

J/>. M. H. Boutelle for petitioner. Mr. William E. Hale, 
Mr. Charles C. Lister and Mr. A. L. Pincoffs were with him 
on the brief.

Mr. John G. Johnson for respondent.

Mr. Hernan W. Chaplin, by leave of the court, submitted a 
brief as amicus curiae in support of propositions adverse to 
those of the petitioner.

Mr . Justi ce  Peckham , after making the foregoing statement 
of facts, delivered the opinion of the court.

Of the several grounds of demurrer to the bill herein, only 
two need be specially noticed. They are (1) that this com-
plainant (receiver) has no right to sue in the courts of a State 
foreign to that in which he was appointed; and (2) that, even 
if he had the right to sue, there was no ground of equitable 
jurisdiction set forth in the bill, and the complainant’s remedy, 
if any he had, was at law.

The Circuit Court sustained the demurrer on the ground that 
no case for equitable relief was stated, and dismissed the bill 
without prejudice. The Circuit Court of Appeals sustained 
that view of the case and affirmed the judgment, but also in-
timated that it was strongly inclined to the opinion that the 
complainant’s appointment as receiver/by the Minnesota court 
did not entitle him to sue as such in a foreign jurisdiction.

In our judgment both grounds of demurrer were well taken.
First. As to the right of the receiver appointed in the Minne-

sota action to sue in a foreign State. The portions of the con-
stitution and laws of Minnesota which are applicable are set 
forth in the margin.1

Constitution of Minnesota, article X, sec. 3, provides:
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The constitution of Minnesota it will be seen simply imposes 
a double liability upon the stockholders. The statutes of the

Each stockholder in any corporation (excepting those organized for the 
purpose of carrying on any kind of manufacturing or mechanical business) 
shall be liable to the amount of stock held or owned by him.

The General Statutes of Minnesota of 1894, chapter 76, p. 1595, provide 
among other matters, for the method of enforcing the liability of stock-
holders, as follows:

Section 5897. Whenever a judgment is obtained against any corporation 
incorporated under the laws of this State, and an execution issued thereon 
is returned unsatisfied in whole or in part, upon the complaint of the per-
son obtaining such judgment, or his representatives, the District Court 
within the proper county may sequestrate the stock, property, things in 
action and effects of such corporation, and appoint a receiver of the same.

Section 5905. Whenever any creditor of a corporation seeks to charge the 
directors, trustees, or other superintending officers of such corporation, or 
the stockholders thereof, on account of any liability created by law, he 
may file his complaint for that purpose, in any District Court which pos-
sesses jurisdiction to enforce such liability.

Section 5906. The court shall proceed thereon as in other cases, and, 
when necessary, shall cause an account to be taken of the property and 
debts due to and from such corporation, and shall appoint one or more re-
ceivers.

Section 5907. If, on the coming in of the answer, or upon the taking of 
any such account, it appears that such corporation is insolvent, and that it 
has no property or effects to satisfy such creditors, the court may piocee , 
without appointing any receiver, to ascertain the respective liabilities of 
such directors and stockholders, and enforce the same by its judgment as 
in other cases.

Section 5908. Upon a final judgment in any such action to restrain a cor-
poration, or against directors or stockholders, the court shall cause a jus 
and fair distribution of the property of such corporation, and of the pro 
ceeds thereof, to be made among its creditors.

Section 5909. In all cases in which the directors or other officers of a cor 
poration, or the stockholders thereof, are made parties to an action i 
which a judgment is rendered, if the property of such corporation is 
sufficient to discharge its debts the court shall proceed to compe 
stockholder to pay in the amount due and remaining unpaid on the ®,a 
of stock held by him, or so much thereof as is necessaiy to satis J 

debts of the company. court
Section 5910. If the debts of the company remain unsatisfied, the c^ 

shall proceed to ascertain the respective liabilities of the directois or 
officers, and of the stockholders, and to adjudge the amount paya 
each, and enforce the judgment as in other cases. afion

Section 5911. Whenever any action is brought against any corpo
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State provide the only means of there enforcing that liabil-
ity.

The Supreme Court of Minnesota has decided that the liabil-
ity of the stockholder is to the creditor,'and that the receiver 
of the company cannot enforce it. It was held as far back as 
1879, in Allen v. Walsh, 25 Minnesota, 543, that the only rem-
edy to enforce the liability of stockholders was laid down in 
the General Statutes of Minnesota, chapter 76, (the one in ques-
tion,) and that the statute contemplated a single action, in which 
all persons having or claiming any interest in the subject of the 
action should be joined or particularly represented, and their 
respective rights, equities and liabilities finally settled and de-
termined. The receiver of an insolvent corporation was not a 
proper party to bring such action.

In Palmer v. Bank of Zumbrota, 65 Minnesota, 90, (decided 
in 1896,) the court referred to Allen v. Walsh, as holding that 
a receiver could not maintain an action to enforce the liability 
of the stockholders, and held that the direction in the decree 
then under review ordering the receiver to sue the stockholders 
on such liability was a harmless error which had been corrected 
before it was assailed.

Again, in Minneapolis Baseball Company v. City Bank, 66 
Minnesota, 441, (decided in 1896,) it was once more distinctly 
held that a receiver could not, under chapter 76, maintain in 
the courts of that State an action to enforce such liability of 
stockholders. The Supreme Court of Minnesota has, however, 
in a very late case, Hanson v. Davison, 73 Minnesota, 454, (de-
cided in July, 1898,) somewhat limited or explained Aliens. 

. alsh, supra, and, in the course of his opinion, the Chief Jus-
tice expressed views as to the right of a receiver to sue in an-
il dilectors or other superintending officers, or stockholders, according to

P ovlsi°QS this chapter, the court, whenever it appears necessary or 
rect>e*’ °1(^er n°t’ce to be published, in such a manner as it shall di- 
and h^111111^ ^ie credit°rs of such corporation to exhibit their claims 
six m Par^es t° the action, within a reasonable time, not less than 
to ho ’em the Publication of such order, and, in default thereof, 
in snob 6 benefit the judgment which shall be rendered
judgment ^rOm an^ distribution which shall be made under such
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other State under the facts which he rehearsed. The case does 
not, however, overrule the prior cases above referred to. The 
point as to the right of a receiver to sue in a foreign jurisdiction 
was not in issue or involved in the case. The material facts 
were, as stated in the opinion, that a creditor of the Citizens’ 
Bank, which was an insolvent concern, brought an action 
{Harper v. Carroll, reported in 66 Minnesota, 487) in behalf of 
himself and all other creditors against all of the resident stock-
holders thereof, pursuant to the provisions of chapter 76, supra. 
The creditors of the bank intervened and proved their claims 
against it, and judgment was duly rendered in the action against 
the bank and all of its stockholders within the jurisdiction of 
the court in favor of each of the creditors, of whom the com-
plainant herein was one, for the amount of their claims respec-
tively, as adjudged in that action. Executions were issued on 
each of these judgments, which were returned, and there still 
remained unpaid upon them the sum of forty odd thousand dol-
lars, -exclusive of interest. The defendant in the Hanson 
Davison action was named as a defendant in the other, or 
Harper v. Carroll, action, but being a non-resident, the court 
in the latter case did not acquire jurisdiction to render a judg-
ment against her. In the opinion in Hanson v. Davison, the 
court, after.referring to the fact of non-residence, continues:

“ She was, however, a stockholder of the bank at the time it 
became insolvent and made its assignment, and ever since has 
been, and now is, the owner of the capital stock thereof of the 
par value of $1500, and now has property within this State to 
satisfy her liability to the creditors of the bank as a stock-
holder therein. The existence of such property within t e 
jurisdiction of the court was discovered after the entry o t e 
judgment in the Ha/rper-Carroll case. Upon the discovery o 
such property the plaintiff herein obtained leave of c^ur^ 0 
bring this action against the defendant, to the end t a e 
statutory liability might be collected, and paid to the receive 
in the original action, and by him distributed to the ju S™® 
creditors of the bank. The defendant’s property was attac 
Thereupon she appeared in this action.”

The trial court dismissed the complaint and the upr
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Court affirmed the dismissal on the ground that the property 
of the stockholder having been found within the jurisdiction of 
the court either before or after judgment in the original action, 
{Harper n . Carroll^) a separate suit against her to reach the 
property was neither necessary nor proper, for it could be 
attached or sequestered in the original action.

It was contended by the defendant in the Hanson v. Davison 
case that as there had been a former action, {Harper v. Car- 
roll,') brought for the purpose of enforcing the liability of the 
stockholders, which action was, as prescribed by the statute, 
the exclusive remedy, no further suit could be maintained. 
The court in commenting upon the contention said that if it 
were correct, then as the court could only acquire j urisdiction 
of the resident stockholders in a corporation, ail non-resident 
stockholders would have absolute immunity from such liability, 
while their associates who happened to be within the jurisdic-
tion of the court would have to respond to the last cent of 
their liability. Continuing, the court said :

“ Inequitable as such a conclusion would be, still it must be 
admitted that there are expressions in the opinion in the case 
of Allen v. Walsh, 25 Minnesota, 543, relied upon by the de-
fendant, which, if taken literally, and without reference to the 
actual point decided by the court, justify the contention. A 
decision upon this claim of the defendant involves a considera-
tion of the nature of the liability of stockholders for the debts 
of the corporation, the method of enforcing it, and just what 
was decided by the case of Allen v. Walsh. In that case, which 
was an action at law by a creditor, for his sole and exclusive 
enefit, against a single stockholder, to enforce his individual 
lability, it was correctly held that the action could not be main-

tained, and that the plaintiff’s remedy was an equitable action, 
in ehalf of himself and all other creditors, against the corpora- 
ion and its stockholders, wherein the debts of the corporation 

inust be determined, and, after exhausting the corporate assets, 
e ability of stockholders for the deficiency might beadjudi- 

?& e an^ forced pursuant to the provisions of Gen. Stat. 
., ’ (Gen. Stat. 1894, c. 76). It was not, however, de- 

01 e m that case that, if a stockholder was omitted from such
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original action because the court could not acquire jurisdiction 
of him, or for any other cause, the liability could not be subse-
quently enforced against him by bringing him or his property 
into the original action, if found within the jurisdiction of the 
court, or by proceeding against him alone in an action ancillary 
to the original action in any other jurisdiction where he might 
be found, if the comity of the sister State would permit it.”

The particular attention of the court was directed to the ob-
jection that but one action could ever be maintained against 
the stockholders over whom the court had jurisdiction, who 
must all be joined therein, and that the rest could not thereafter 
be made liable. The action it will be noticed was not brought 
by a receiver, the plaintiff in the action being a creditor of the 
corporation, and no question arose in regard to the right of a 
receiver appointed under chapter 76 to maintain an action either 
inside or outside the State to enforce the liability of stockholders 
to the creditors of an insolvent corporation. Whatever was 
said in the opinion regarding the possible right of a receiver to 
maintain such an action as the one now before us was not nec-
essary to the decision of the case, and cannot be regarded as 
overruling the prior cases.

The opinions in the Minneapolis Baseball Company v. Bank, 
66 Minnesota, 441, and in Hanson v. Davison, 73 Minnesota, 
454, wrere written by the same judge, and in the latter case he 
does not refer to the earlier one decided but two years before, 
and which held that a receiver, under the state statute, could 
not maintain such an action as this. There wTas a strong dis-
sent by Mr. Justice Canty, from the remarks of the Chief Jus-
tice, as to the right of the receiver to maintain an action in a 
foreign State. Referring to the earlier cases, he said:

“ This court has several times held that a receiver appoint , 
under chapter 76 has no authority to enforce the stockhol ers 
superadded liability. See Minneapolis Baseball Company v. 
City Bank, 66 Minnesota, 441; Palmer v. Bank, 65 Minnesota, 
90. I am unable to see how this court can lay down a ru e o 
edict to govern proceedings in courts of other States, contrary 
to the rule it lays down to govern proceedings in the cour s o 
this State.”
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We can ourselves see the difficulty in holding that such an 
action may be maintained by the receiver in a foreign jurisdic-
tion, while at the same time holding that such receiver could 
not maintain a like action in the Minnesota courts. If a receiver 
cannot maintain this kind of an action in the courts of his own 
State, because its statute provides another in the name of a 
creditor, or permits it only after the performance of conditions 
precedent which he has not performed, he cannot, although ap-
pointed in the State, maintain such action in a foreign jurisdic-
tion. This we have decided at this term in Evans v. Nellis^ 187 
U. S. 271. In that case it was said the receiver was appointed 
under the statute of that State of 1868 or 1899. It was shown 
that the act of 1868 made the stockholder liable to the creditor, 
and that the receiver could not maintain the action thereunder. 
It also appeared that under the statute of 1899, which made the 
stockholder’s liability an asset of the corporation, to be col-
lected by the receiver, no such action could be maintained except 
by complying with the statute, and as the receiver had not done 
so, it was held he could not maintain the action outside the 
State.

This would seemingly be enough to compel the affirmance of 
the judgment herein, when we sde that the Minnesota Supreme 
Court has held that a receiver cannot maintain such an action 
as this in the courts of that State.

An examination of the opinion of the Chief Justice, however, 
m the Hanson v. Davison case, shows that it is not based upon 
the proposition that such an action is provided for by the Min-
nesota statute, but that the statute failed to say anything for-
bidding it, and this failure the judge thought left the matter 
open to the general rules governing in such cases, for he says, 
at page 461:

The remedy for enforcing the liability must, in the first in- 
s ance, from the nature of the liability, be an equitable action, 

en. tat. 1878, c. 76, (Gen. Stat. 1894, c. 76,) indicates and reg- 
u a es to some extent the remedy, leaving to the court the duty 
0 ma mg the remedy effectual by an application of the princi- 
P es o equitable procedure. This statute prescribes the exclu- 

e remedy only to the extent that an equitable action of the 
vol . clxxxviii —5



66 OCTOBER TERM, 1902.

Opinion of the Court.

character therein indicated must be first instituted for the en-
forcement of the liability of stockholders. Such an action, 
though provided by statute, is essentially an equitable proceed-
ing ; and the rules of equity are to be followed, unless incon-
sistent with the statute. If chapter 76 were repealed, equity 
would find an adequate remedy for the enforcement of the lia-
bility. . . . There is nothing in the statute which justifies 
the conclusion that, if a stockholder’s liability is not enforced in 
the original action because he is a non-resident, an ancillary 
action may not be brought against him alone after the amount 
for which stockholders are individually liable has been deter-
mined in the original action.”

This language would seem to indicate that there is nothing 
in the statute which prevents a receiver from maintaining an 
action in a foreign State. There is no holding that the statute 
itself provides in terms for such an action or empowers a re-
ceiver to maintain it, or that it transfers any title in the fund 
to him. We should not, therefore, be justified in following the 
remarks made in this case, in opposition to those cases which 
had already been decided by the same court years before and 
up to and including the Minneapolis Baseball Company v. 
Bank, supra.* especially when it appears, as in this case, that all 
the facts had occurred prior to the declaration of the Chief 
Justice of the court. The suit now before us was commenced 
in November, 1898. The corporation failed in May, 1893, and 
in November of that year proceedings were commenced in Min-
nesota, which ended in the final decree in 1897, months prior to 
the last decision, July 26, 1898.

It seems also entirely clear that the receiver provided for in 
section 5906 of above quoted statute, while not the receiver 
mentioned in section 5897, is yet simply one to be appointed in 
aid of the court to work out the provisions of the section, 
the court choose to appoint him, and by section 5907, the cour, 
if it appear that the corporation is insolvent, may procee , 
without appointing any receiver, to ascertain and enforce t e 
liabilities of stockholders in the creditors’ action. The receiver, 
if he be appointed, is not given power to represent the ere itors 
or to maintain, as representative owner or trustee, an ac ion,
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inside or outside the State, to enforce the liability spoken of. 
That is the right of the creditors themselves, and the statute 
provides for their action against the stockholders.

Assuming the contractual character of the subscription to the 
stock of the corporation, the right of the receiver to maintain 
this suit is not thereby made plainer. The contract may have 
been to pay, in the event of its insolvency, to the creditors of 
the corporation the amount for which the shareholder might be 
liable up to the par value of his stock. That was a contract in 
behalf of the creditor, with which the corporation had nothing 
to do, and the statute did not make this liability assets of the 
corporation or confer upon any receiver appointed in the case 
the right to proceed to enforce it. The cases of Whitman v. 
Oxford National Bank, 176 U. S. 559, and Ha/ncock National 
Bank v. Fa/rnum, 176 U. S. 640, do not bear upon the ques-
tion, as the plaintiff in each case was a creditor of the cor-
poration.

We are of opinion, following the decisions of the highest 
court of Minnesota, that the statutes of that State do not pro-
vide for the appointment of a receiver to recover as such the 
amount of the added liability of the non-resident shareholders 
to creditors of an insolvent corporation. They do not provide 
that such liability shall be assets of the corporation, to be re-
covered by the receiver and payable to its creditors when such 
liability is enforced and the money recovered. There is no 
transfer of any right or title to a receiver to enforce the lia- 
ility (certainly not as to non-resident stockholders,) nor is it 

a case where any assignment of such right by the creditors 
as been made, so that the receiver is, in fact, an assignee of the 

persons interested in the recovery from the stockholders.
e are thus brought to the fact that this is a plain and 

simple case of the appointment, authorized by statute, of a re-
ceiver by a court of equity in the exercise of its general juris- 
iction as such court, with no title to the fund in him, and 

ere such receiver acts simply as the arm of the court with- 
tbp an^ °^er right or title, and the question is whether, in 
.JiClrcumstances, a receiver can maintain this suit in equity 

oreign State by virtue of his appointment, and the direc-
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tion to sue contained in the decree in the case in which he 
was appointed a receiver? We pursue the subject after the 
decision of Evans v. Nellis, supra, only because of the argu-
ment made by counsel for appellant, that such a receiver as in 
this case, is not prevented by the statute or decisions of Min-
nesota from maintaining such an action as this, and that if the 
statute do not prevent it, he may maintain an action of this 
nature notwithstanding the former decision of this court in 
Booth n . Clark, 17 How. 322, which it is claimed has been, if 
not overruled, at least shaken in principle by the decisions as 
to the comity which is said to prevail among the different 
States, to permit such an action by a receiver, outside the 
jurisdiction of the State of his appointment. We do not think 
anything has been said or decided in this court which destroys
or limits the controlling authority of that case.

It was there held that an ordinary receiver could not sue in 
a foreign jurisdiction, and an elaborate examination was made 
by Mr. Justice Wayne of the principles upon which the de-
cision was founded. In speaking of the right of a receiver, 
appointed under a creditors’ bill in New York, to bring an 
action in a foreign State, it was said, in the course of the opin-
ion, as to such a receiver, “ whether appointed as this receiver 
was, under the statute of New York, or under the rules and 
practice of chancery as they may be, his official relations to 
the court are the same. A statute appointment neither en-
larges nor diminishes the limitation upon his action. His re-
sponsibilities are unaltered. Under either kind of appointment, 
he has at most only a passive capacity in the most important 
part of what it may be necessary for him to do, until it as 
been called by the direction of the court into ability to act. 
He has no extra-territorial power of official action; none v bic 
the court appointing him can confer, with authority to ena e 
him to go into a foreign jurisdiction to take possession o t e 
debtor’s property; none which can give him, upon the princip e 
of comity, a privilege to sue in a foreign court or another juris 
diction, as the judgment creditor himself might have one, 
where his debtor may be amenable to the tribunal whic 
creditor may seek.” This statement has not been overru e
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explained away by any subsequent decision of this court to 
which our attention has been called.

In Relfe v. Rundle, 103 U. S. 222, it was held that a final 
decree dissolving an insolvent life insurance company of Mis-
souri and vesting, as provided by the statutes in force, for the 
use and benefit of creditors and policy holders, the entire 
property of the company in the superintendent of the insur-
ance department of the State, made him the statutory succes-
sor of the corporation for the purpose of winding up its affairs; 
as such he represented the corporation at all times and places 
in all matters connected with its trust; he was the successor 
of the State, and represented the State in its sovereignty, and 
as his authority did not come from the decree of the court, 
but from the statutes, he was in fact the corporation itself for 
the purpose mentioned. The superintendent of insurance, 
being the successor of the corporation, had the right to rep-
resent it, and he became a party to the suit commenced 
against it in Louisiana, and, being a citizen of Missouri, and 
appearing in time, had the right to remove the case into the 
United States court. The suit had been commenced against 
the company in Louisiana, and it having been dissolved by the 
decree of a court of competent jurisdiction, it was dead, and 
if the representative appointed pursuant to the laws of the 
State and holding the title to the property could not be sub-
stituted in place of the original defendant it would follow that 
no defence could be made by any one. The case is no author-
ity for the maintenance of this action.

In^Hawkins v. Glenn, 131 U. S. 319, Glenn was the trustee 
o t e corporation, which by its deed assigned and transferred 
o t ree trustees, for whom he was afterwards substituted, all 

e property and effects of the corporation, in trust, for the 
payment of its debts. Glenn subsequently brought a suit in 
anot er jurisdiction against a stockholder, Hawkins. The 
ng it °f Glenn was through an assignment, and he derived 
th 6 ? e ProPerty an(^ to the rights of the corporation

.a deed- No question was decided in that case which 
material to be here considered.

ere has been some contrariety of opinion in the lower
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Federal courts in regard to the right of a receiver, situated as 
the complainant is in this suit, to maintain an action outside of 
the State of his appointment. In Hazard v. Durant, 19 Fed. 
Rep. 471, in the Circuit Court, District of Massachusetts, be-
fore Judges Lowell and Nelson, it was held that a receiver ap-
pointed in one jurisdiction to take charge of a fund cannot sue 
in another in his own name, though expressly authorized by 
the decree to maintain actions in his own name.

In Hale N.Ha/rdon, 89 Fed. Rep. 283, Putnam, Circuit Judge, 
held that the plaintiff as receiver, appointed in Minnesota, who 
had commenced an action at law in the Federal Circuit Court 

• in Massachusetts to enforce the liability of a stockholder in this 
same corporation of Minnesota, could not maintain such action 
in another jurisdiction from that in which he was appointed. 
That judgment was reversed by the Circuit Court of Appeals 
in 95 Fed. Rep. 747, in which District Judge Aldrich delivered 
the opinion, which was concurred in by District Judge Webb, 
while Circuit Judge Colt delivered a dissenting opinion. The 
judges were thus divided, two District Judges in favor of the 
right of the plaintiff to maintain the action, and the two Circuit 
Judges denying it.

In Hilllker v. Hale, 117 Fed. Rep. 224, the right of such 
receiver to maintain his action in a foreign jurisdiction was de-
nied by the Circuit Court of Appeals of the Second Circuit.

In Wigton n . Bosier, 102 Fed. Rep. 70, 73, Dallas, one of the 
Circuit Judges of the Third Circuit, took the same view as Colt 
and Putnam, Circuit Judges, in 89 and 95 Fed. Rep., and made 
a decree in accordance with such views.

In HaleN. Tyler, 104 Fed. Rep. 757, Judge Putnam, regard-
ing himself bound by the decision of the Circuit Court of Ap 
peals in his own circuit in Hale v. Harden, supra, follows t e 
authority of that case, but he added some further views to show 
that the receiver in Hale n . Ha/rdon was constituted such un er 
the general equity powers of the court, and merely as its han 
to assist it in realizing rights of action which vested, not in 1 ® 
receiver, but in the creditors. He referred also to the case o 
Hayward v. Leeson, decided by the Supreme Judicial Cour o 
Massachusetts, June 15, 1900, and reported in 176 Massac



HALE v. ALLINSON. 71

Opinion of the Court.

setts, 310, in which that court held that as none of the pro-
ceedings in Tennessee operated as an assignment to the receiver 
of the choses in action in litigation in Massachusetts, and as the 
utmost effect of the appointment of a receiver is to put property-
in to his custody as an officer of the court, but not to change the 
title, nor even the right of possession, the receiver could not sue 
in his own name in Massachusetts.

The question of comity cannot avail in a case where the, 
courts of the State in which the receiver was appointed hold 
that an action similar to the one brought in the foreign juris-
diction cannot be maintained by him in the courts of the State 
of his appointment.

Second. The other ground of demurrer is that whatever rem-
edy may exist in favor of the complainant is at law, and that 
no case is made which gives a court of equity jurisdiction.

It appears from the bill and the record annexed to and form-
ing a part thereof that there were in all somewhere about five 
hundred stockholders of the loan company, twenty-three of 
whom, living in Minnesota, had been made parties to the Rog-
ers creditors’ suit, and judgments had been obtained against 
them in that suit. Forty-seven of the remainder resided in 
Pennsylvania and were made parties to this suit, and the bal-
ance lived in different States. The indebtedness of the corpo-
ration was so great that the liability of the stockholders was up 
to the full amount imposed by the statutes of Minnesota. The 
theory of the bill was that the Minnesota decree was conclusive 
(even upon non-resident stockholders not served with process 
and not appearing in that suit,) as to the amount of the indebt-
edness of the corporation and the amount of its assets, thereby 
concluding the parties as to the necessity of a resort to the stock-
holders’ liability in favor of creditors, leaving open the ques-
tion of the special liability of each particular shareholder, and 
whether, if once liable, his liability had ceased wholly or partly 
y reason of facts pertaining to such stockholder. No account-

ing was asked for, but simply a judgment against each stock- 
older for the amount of the par value of his stock.
The jurisdiction of a court of equity over the subject matter 

is placed by the complainant upon the two grounds, among
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others, that to sustain such jurisdiction prevents a multiplicity 
of suits, and also that this suit is an ancillary or auxiliary pro-
ceeding brought in aid of and to enforce an equitable decree of 
another court.

1. Upon the first ground, the cases are various in which the 
court has either taken or refused jurisdiction, but one cannot 
adduce from them a plain and uniform rule by which to deter-
mine the question. The application of the principles upon 
which jurisdiction has been suggested or denied has been vari-
ous, both in England and in this country, and it is difficult, if 
not impossible, to reconcile the cases. The subject is discussed 
at length in 1 Pomeroy’s Equity Jurisprudence, 2d ed. p. 318, 
sec. 243 et seq. It is therein shown that "the foundation of the 
jurisdiction, or perhaps the earliest exercise of it upon this 
ground, was in so-called “ bills of peace,” where in one class of 
such bills the suit was brought to establish a general right be-
tween a single party and numerous other persons claiming dis-
tinct and individual interests; the second class being where the 
complainant sought to quiet his title and possession of land and 
to prevent the bringing of repeated actions of ejectment against 
him. The ground was, that the title could never be finally es-
tablished by indefinite repetitions of such legal actions. And 
again the question has arisen whether the defendants in a suit 
by one complainant to establish his right against them all must 
be connected by some kind of privity among themselves, or can 
they hold their rights wholly separate and distinct from eac 
other ? The question has been answered differently by diffeien 
courts, and while assuming that there was not always a necessity 
to show a common interest or privity between the members o 
the same class of defendants, the courts have also differe in 
regard to the jurisdiction of a court of equity in particular cases, 
even upon such assumption. Numerous cases are cited by 
Pomeroy, showing both sides of this question. In any case 
where the facts bring it within the possible jurisdiction o e 
court, according to the view taken by it in regard to sue ac , 
the decision must depend largely upon the question o t e 
sonable convenience of the remedy, its effectiveness an e 
adequacy of the remedy at law. To sustain the right to
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the suit where the separate defendants have no privity among 
themselves, two early and leading cases in the English courts 
are cited, viz.: City of London v. Perkins, 3 Brown’s Pari. Cas. 
Tomi. ed. 602 (decided in 1734), and Mayor of York v. Pilking-
ton, 1 Atk. 282 (decided in 1737).

In the first case the city claimed to be entitled to and that it 
had received, tinie out of mind, from all masters of ships bring-
ing cheese eastward of London Bridge to the port of London 
to be sold, a certain duty per ton on such cheese. The defend-
ants, being great importers of cheese, refused to pay the duty, 
and it was shown by the complainant that the right of the 
city had been proven at law in other cases, and a verdict given 
for the city in favor of its right, and the city therefore claimed 
there was no reason why the question should be sent to law to 
be tried over again. The real point decided in the case was 
that depositions of witnesses taken in former causes relating 
to the same matter for which a new suit is instituted against 
another party ought to be permitted to be read as evidence 
upon the hearing of such new cause, although the witnesses 
themselves are not proved to be dead. The depositions being 
regarded as proper evidence, and the right at law having been 
maintained, the judgment was for the recovery of the toll.

The second case was a bill filed by the mayor of York, who 
claimed in behalf of the city to have been in possession of a 

s ery in the river Ouse, the city claiming the sole right of 
s ery, and the court held that» the mayor might bring a bill 

to be quieted in the possession, although he had not established 
is right at law, and that it was no objection upon a demurrer 
o such bill that the defendants had distinct rights, for upon an 

issue to try the general.right they may at law take advantage 
o their several objections and distinct rights. The bill is 

®scrl ed as a “ bill of peace,” and it is assumed that there 
ri°ht / aU ^SSUe Sent t0 a COUrt ^aw ^or as to so^e 

e. comPlainant and where the defendants might 
ow eir distinct rights. The Lord Chancellor said:

anj eVe aVe causes demurrer, one assigned originally, 
claim°?e U1°W at the bar’ that this is not a ProPer biU> as it 

a sole right of fishery against five lords of manors, be-
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cause they ought to be considered as distinct trespassers, and 
that there is no general right that can be established against 
them, nor any privity between the plaintiffs and them. . . . 
But there are cases where bills of peace have been brought, 
though there has been a general right claimed by the plaintiff, 
and yet no privity between the plaintiffs and defendants, nor 
any general right on the part of the defendants, and where 
many more might be concerned than those brought before the 
court. ... I think therefore this bill is proper, and the 
more so, because it appears there are no other persons but the 
defendants who set up any claim against the plaintiffs, and it 
is no objection that they have separate defences; but the ques-
tion is, whether the plaintiffs have a general right to the sole 
fishery, which extends to all the defendants; for notwith-
standing the general right is tried and established, the defend-
ants may take advantage of their several exemptions, or distinct 
rights.”

The demurrer was therefore overruled.
On the other hand, in Bouverie v. Prentice, 1 Brown’s Ch. 

Rep. 200 (decided in 1783), it was held that a bill would not lie 
against several tenants of a manor for quit-rents, the plaintiffs 
remedy being at law, and the suit also multifarious as to the 
different tenants. The Lord Chancellor said :

“ Upon what principle two different tenants, of distinct es 
tates, should be brought hither to hear each other s rights dis 
cussed, I cannot conceive. The court has gone great lengt s 
in bills of this sort; and, taking the authority for granted, 1 
cannot conceive on what ground such a suit can stand.

The Chancellor also remarked that where a number of per-
sons claimed one right in. one subject, such a bill may be 
tained to put an end to litigation. Here no one issue cou 
have tried the cause between any two of the parties. ee a s 
Ward v. The Duke of Northumberland, 2 Ans. 469 (decided ™ 
the Exchequer in 1794). The court in that case hel t a 
suit could not be maintained in equity on the groun o p 
venting a multiplicity of suits where the demands agains 
of the defendants, although of the same nature, were eI*1 jn 
distinct from and unconnected with any other de en an
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such case each defendant had a right to object to the joining 
of any distinct and unconnected causes of action.

To the same effect is Birldey v. Presgrave, 1 East, 220, 227 
(decided in the King’s Bench in 1801). In that case the court 
said :

“ But generally speaking, a court of equity will not take 
cognizance of distinct and separate claims of different persons 
in one suit, though standing in the same relative situation.”

In Weale v. West Middlesex Waterworks, 1 Jac. & Walk. Ch. 
Rep. 358 (decided in 1820), the Lord Chancellor, in holding that 
the suit would not lie, referred to the case of the Mayor of 
York v. Pilkington, and said :

“ For where the plaintiffs stated themselves to have the ex-
clusive right, it signified nothing what particular rights might 
be set up against them ; because, if they prevailed, the rights 
of no other persons could stand ; and it has long been settled, 
that if any person has a common right against a great many of 
the King’s subjects, inasmuch as he cannot contend with all the 
King’s subjects, a court of equity will permit him to file a bill 
against some of them ; taking care to bring so many persons 
before the court, that their interests shall be such as to lead to 
a fair and honest support of the public interest ; and when a 
decree has been obtained, then, with respect to the individuals 
whose interest is so fully and honestly established, the court, 
on the footing of the former decree, will carry the benefit of it 
into execution, against other individuals who were not parties.”

In Marselis v. The Morris Canal dec. Company, 1. N.J. Eq. 
31 (decided in 1830), it was held that the plaintiff could not 
maintain an action against several defendants to recover mat-
ters of different natures against them. It was a suit in equity 

y several land owners of different lands not coming under a 
common title, against the defendant for taking their lands for 

e purposes of its incorporation, and not paying or compen-
sating the owners therefor. It was alleged that the company 
was insolvent, and it was prayed that an account might be 
.a en and damages awarded to the complainants for the in-
juries already sustained, and for compensation, and an injunc- 
mn restraining the company from occupying the land was
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asked for. The court held the bill could not be maintained, as 
the same was multifarious, and said the fact that the plaintiffs 
had a common interest in the question and that to sustain the 
jurisdiction would relieve the necessity of a number of suits at 
law brought by the separate plaintiffs, would not confer juris-
diction on the court upon any principle of equity.

In Demarest v. Hardham, 34 N. J. Eq. 469 (decided in 1881), 
several persons, owning distinct parcels of land or occupying 
different dwellings and having no common interest, sought to 
restrain a nuisance in consequence of the special injury done to 
each particular property, and it was held that each must bring 
a separate suit and obtain relief, if at all, upon his own special 
wrong. It was said that several persons might join to restrain 
a nuisance which is common to all and affects each in the same 
way, instancing slaughter-houses in a populous part of the 
town and the offensive and deleterious odors there generated 
being allowed to diffuse themselves throughout the neighbor-
hood. In such case all injuriously affected by them may join 
in the same suit, for in such a case the injury is a common one, 
and the object of the suit is to give protection to each suitor 
in the enjoyment of a common right. To the same effect is 
Rowbotham n . Jones, 47 N. J. Eq. 337 (decided in 1890).'

Then there were cases arising by reason of the so-called 
Schuyler frauds, such as New York <& New Haven R. R- Com-
pany v. Schuyler, 17 N. Y. 592, 602, on demurrer (decided in 
1858); again reported on appeal from the judgment on the 
merits, in 34 N. Y. 30 (decided in 1865). These were very 
complicated questions arising by reason of the frauds referred 
to, and jurisdiction was maintained upon what might e 
termed general principles of necessity for the purpose of quiet-
ing what would otherwise have been endless litigation, and as 
stated by Davis, J., in 34 N. Y., the case was not decided upon 
any one head of equity jurisdiction.

In Railroad Company v. Mayor &c., 54 N. Y. 159, defen 
ants had commenced seventy-seven actions to recover penalties 
for violation of a city ordinance. The company commence 
this action to restrain their prosecution until the right coul e 
determined in one of the actions, and the suit was maintaine
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on the ground of thereby preventing vexatious litigation in a 
multiplicity of suits.

In Supervisors v. Deyoe, 71 N. Y. 219, questions of the in-
debtedness of the county upon certain certificates wrongfully 
issued by its treasurer were complicated with questions of the 
liability of the county to various holders of the certificates, and 
the court held a suit in equity could be sustained, making all 
the holders of the different certificates parties, because a multi-
plicity of suits would thereby be avoided and the whole ques-
tion more conveniently and properly disposed of, all the de-
fendants having in fact a common interest.

In Keyer v. Phillips, 97 N. Y. 485, the suit was sustained 
as one to quiet the title of plaintiff, the acts threatened by va-
rious defendants being under a claim of right, and being of 
exactly the same nature, the issue being the same in all.

Cases in sufficient number have been cited to show how di-
vergent are the decisions on the question of jurisdiction. It is 
easy to say it rests upon the prevention of a multiplicity of 
suits, but to say whether a particular case comes within the 
principle is sometimes a much more difficult task. Each case, 
if not brought directly within the principle of some preceding 
case, must, as we think, be decided upon its own merits and 
upon a survey of the real and substantial convenience of all 
parties, the adequacy of the legal remedy, the situations of the 
different parties, the points to be contested and the result 
which would follow if jurisdiction should be assumed or denied ; 
these various matters being factors to be taken into considera-
tion upon the question of equitable jurisdiction on this ground, 
and whether within reasonable and fair grounds the suit is cal-
culated to be in truth one which will practically prevent a mul-
tiplicity of litigation and will be an actual convenience to all 
parties, and will not unreasonably overlook or obstruct the 
material interests of any. The single fact that a multiplicity 
of suits may be prevented by this assumption of jurisdiction is 
not in all cases enough to sustain it. It might be that the ex-
ercise of equitable jurisdiction on this ground, while preventing 
a ormal multiplicity of suits, would nevertheless be attended 
wit more and deeper inconvenience to the defendants than
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would be compensated for by the convenience of a single plain-
tiff, and where the case is not covered by any controlling prec-
edent the inconvenience might constitute good ground for 
denying jurisdiction.

We are not disposed to deny that jurisdiction on the ground 
of preventing a multiplicity of suits may be exercised in many 
cases in behalf of a single complainant against a number of de-
fendants, although there is no common title nor community of 
right or interest in the subject matter among such defendants, 
but where there is a community of interest among them in the 
questions of law and fact involved in the general controversy.

Is there, upon the complainant’s theory of this case, any such 
common interest among these defendants as to the questions 
of fact that may be put in issue between them and the plain-
tiff ? Each defendant’s defence may, and in all probability will, 
depend upon totally different facts, upon distinct and particular 
contracts, made at different times, and in establishing a defence, 
even of like character, different witnesses would probably be 
required for each defendant, and no defendant has any interest 
with another.

In this case, from the complainant’s own bill, the amount de-
manded is the full amount of the par value of the shares held 
by each defendant. In Kennedy v. Gibson, 8 Wall. 498, 505, 
a receiver brought suit to recover from the stockholders of an 
insolvent national bank the statutory liability imposed upon 
them, and in the course of the opinion it was stated by the court.

“ Where the whole amount is sought to be recovered the pro-
ceeding must be at law. Where less is required the proceeding 
may be in equity, and in such a case an interlocutory decree 
may be taken for contribution, and the case may stand over for 
the further action of the court, if such action should subsequent y 
prove to be necessary, until the full amount of the liability is 
exhausted.”

In Bailey v. Tillingkast, 40 C. C. A. 93; 99 Fed. Rep. 801, 
this statement of the law was recognized, and the cases of 
v. Galli, 94 IT. S. 673, 'and United States n . Knox, 102 ■
422, were referred to as recognizing the same rule. In Umte 
States v. Knox, the court approved and reaffirmed the rules ai
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i down in Kennedy v. Gibson, and one of those rules was that 
when the whole amount was sought to be recovered, the pro-
ceeding must be at law.

The facts surrounding the present case and the reasons for 
i holding that they do not bring it within the principle of pre-

venting a multiplicity of suits are so well stated in the opinion 
of McPherson, District Judge, in this case, 102 Fed. Rep. 790, 

i that we quote the same. After speaking of the alleged con- 
; elusiveness of the Minnesota decree upon the question therein 

decided, the judge continued :
“Thereafter a different question arose for determination, 

namely, can the assessment be lawfully enforced against the 
individuals charged therewith ? And in this question the in-
terest of each stockholder is separate and distinct. The bill 

| asserts the conclusiveness of the Minnesota decree upon the de-
fendants, so far as the necessity for the assessment and the 
amount charged against each stockholder are concerned. Bank 
n . Farnurn, 176 U. S. 640. Assuming that position to be sound 
(and, if 1 do not so assume it; if these questions are still open 

| for determination, so far as the Pennsylvania stockholders are 
to be affected—the bill must fail for want of necessary parties,) 
it is clear that only two classes of questions remain to be de-
cided: The first is whether« a given stockholder was ever lia-
ble as such; and the second is whether, if he were originally 
liable, his liability has ceased, either in whole or in part. Mani-
festly, as it seems to me, the defendants have no common in-
terest in these questions, or in the relief sought by the receiver 
against each defendant. The receiver’s cause of action against 
each defendant is, no doubt, similar to his cause of action against 
every other, but this is only part of the matter. The real issue, 
the actual dispute, can only be known after each defendant has 

i set up his defence, and defences may vary so widely that no 
i two controversies may be exactly or even nearly alike. If, as 

is sure to happen, differing defences are put in by different de- 
I endants, the bill evidently becomes a single proceeding only 
I in name. In reality it is a congeries of suits with little relation

o each other, except that there is a common plaintiff, who has 
nn ar claims .against many persons. But as each of these per-
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sons became liable, if at all, by reason of a contract entered into 
by himself alone, with the making of which his co-defendants 
had nothing whatever to do, so he continues to be liable, if at 
all, because he himself, and not they, has done nothing to dis-
charge the liability. Suppose A to aver that his signature to 
the subscription list was a forgery; what connection has that 
averment with B’s contention, that his subscription was made 
by an agent who had exceeded his powers ? or with C’s defence, 
that his subscription was obtained by fraudulent representa-
tions ? or with D’s defence, that he has discharged his full lia-
bility by a voluntary payment to the receiver himself ? or with 
E’s defence, that he has paid to a creditor of the corporation a 
larger sum than is now demanded ? These are separate and 
individual defences, having nothing in common ; and upon each, 
the defendant setting it up is entitled to a trial by jury, although 
it may be somewhat troublesome and expensive to award him 
his constitutional right. But, even if the ground of diminished 
trouble and expense may sometimes be sufficient, I should still 
be much inclined to hesitate before I conceded the superiority 
of the equitable remedy in the present case. Such a bill as is 
now before the court is certain to be the beginning of a long 
and expensive litigation. The hearings are sure to be protracted. 
Several, perhaps many, counsel will no doubt be concerned, 
whose convenience must be consulted. The testimony will soon 
grow to be voluminous. The expense of printing will be large. 
The costs of witnesses will not in any degree be diminished, and, 
if some docket costs may be escaped, this is probably the only 
pecuniary advantage to be enjoyed by this one cumbersome 
bill over separate actions at law.”

We are in accord with the views thus expressed, and we there-
fore must deny the jurisdiction of equity, so far as it is base 
upon the asserted prevention of a multiplicity of suits.

2. There remains the further question of maintaining t e 
suit on the ground that it is ancillary or auxiliary to the ^ecre^ 
of the Minnesota court and aids in its enforcement. We t in 
this contention cannot be sustained. .

In the first place, all the non-resident stockholders were 
nominal parties in the Minnesota suit. Their names 
merely placed in its title. No service of process was ever ma
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on one of them, and as the suit was not one in which service by 
publication of process could be ordered, there was nothing in 
the nature of the suit to give them notice or to enable the court 
to give judgment against them without their appearing. The 
court did not assume to give any such judgment. Indeed, the 
complainant averred there were no means of obtaining jurisdic-
tion over the non-resident stockholders, and the court assumed 
that it had no jurisdiction over them, and on account of such 
lack of jurisdiction it only gave judgment against those resident 
stockholders who were parties to the suit. The complainant 
claims that the non-resident stockholders are bound because the 
corporation was a party, not because they were parties to 
the suit. There is no decree or judgment, therefore, against the 
stockholders who were non-residents. The claim that they are 
bound by certain findings of fact by the court, because of the 
corporation being a party and in law representing them to that 
extent, assuming it for this purpose to be well founded, is far 
from transforming a decree against resident stockholders into 
one against non-residents who were not parties to the action. 
Even assuming that the decree concludes them upon certain 
facts found in that action where there was no decree against 
them, still, another action in another jurisdiction to enforce 
their liability as originally created by statute cannot within any 
reason be said to be one to enforce the former judgment. In-
deed it is because of the very fact that no judgment was or 
could be obtained against the non-resident stockholders in the 
Minnesota suit that the Pennsylvania Federal court is asked to 
exercise its jurisdiction and give judgment against the defend-
ants on their statutory liability. This does not make the Penn-
sylvania suit ancillary to the Minnesota decree for the purpose 
of enforcing it, for there is no decree against them to be en- 
orced. There is only a claim that they are bound by certain 
acts found in another action to which they were not parties in 

any but a merely formal and nominal sense.
e think that, upon grounds discussed herein, the judgments 

o the courts below were right, and they are, therefore,
Affirmed.

Mr . Just ice  Brewe r  dissented.
vol . CLxxxvni—6
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DIAMOND MATCH COMPANY v. ONTONAGON.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE 

WESTERN DISTRICT OF MICHIGAN.

No. 96. Argued December 1,1902.—Decided January 19,1903.

1. The village of Ontonagon, Michigan, has power, either under its charter 
or under the statute of 1899 of Michigan, to assess logs in the boom or 
sorting boom in the Ontonagon River belonging to plaintiff in error.

2. The legislature of Michigan could confer by statute upon the village of 
Ontonagon the power to tax logs in transit to Ontonagon as provided in 
the act of 1899 for taxing personal property; and property which was in 
transit through the Ontonagon River, and then by the Chicago, Milwaukee 
& St. Paul Railway was properly assessed at Ontonagon, that being the 
place in the State nearest to the last boom or sorting gap of the stream 
in or bordering on the State in which said property naturally would be 
and was intended to be last floated during the transit thereof.

3. There may be an interior movement of property within the State which 
does not constitute interstate commerce though the property come from 
or be destined to another State; and where one hundred and eighty mil-
lion feet of logs are cut, hauled and put into the Ontonagon River during 
two seasons for the purpose of saving, protecting and preserving the same, 
and the owner cannot use more than twenty to forty million in any year, 
and it was not the intention to take all the logs down at the opening of 
the streams but only to take down each season the number that could 
be used, the logs in the sorting gap cannot be regarded as property en-
gaged in interstate commerce so as to be exempted from taxation under 
the laws of Michigan. Coe v. Errol, 116 U. S. 617, followed.

This  is a bill in equity to restrain the collection of certain 
taxes levied under the following law of the State of Michi-
gan :

“ Personal property of non-residents of the State, and all for-
est products owned by residents or non-residents, or estates of de-
ceased persons, shall be assessed in the township or ward where t e 
same may be, to the person having control of the premises, store, 
mill, dock, yard, piling ground, place of storage, or warehouse 
where such property is situated in such township, on the secon 
Monday of April of the year when the assessment is made, ex 
cept that where such property is in transit to some place wit 111
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the State it shall be assessed in such place, except that where 
such property is in transit to some place without the State it 
shall be assessed at the place in this State nearest to the last 
boom or sorting gap of the stream in or bordering on this State 
in which said property will naturally be last floated during the 
transit thereof, and in case the transit of any such property is 
to be other than through any watercourse in or bordering on 
this State, then such assessment shall be made at the point 
where such property will naturally leave the State in the ordi-
nary course of its transit ; and such property so in transit to any 
place without the State shall be assessed to the owner or the 
person, persons or corporation in possession or control thereof, 
and in case such transit will pass said logs through the booms 
or sorting gaps, or into the places of storage of any person, per-
sons or corporation operating upon any such stream, then such 
property may be assessed to such person, persons or corpora-
tion ; and the person, persons or corporation so assessed for any 
such property belonging to a non-resident of this State shall be 
entitled to recover from the owner of such property, by a suit 
m attachment, garnishment or for money had and received, any 
amount which the person, persons or corporation so assessed is 
compelled to pay because of such assessment, and shall have a 
lien upon said property as security against loss or damage be-
cause of being so assessed for the property of another and may 
retain possession of such property until such lien is satisfied : 
Provided, further, That any owner or person interested in said 
property may secure the release of the same from such lien by 
giving to the person, persons or corporation so assessed a bond in 
an amount double the probable tax to be assessed thereon, but 
not less than the sum of two hundred dollars, with two suffi-
cient sureties, conditioned for the payment of such tax by said 
owner or person interested, and the saving of the person, per-
sons or corporation assessed from payment thereof, and from 
costs, damages and expense on account of his non-payment, 
W ich bond as to amount and sufficiency of surety shall be ap-
proved by the county clerk of the county in which the assess-
ment is made.” Pub. La ws, 1899, No. 32, p. 47.

t was contended that the taxes assessed were illegal and
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void, “ because said taxes were assessed in violation of and re-
pugnant to the general provisions of the Constitution of the 
United States; and especially because said taxes were assessed 
in violation of, and said statutes of the State of Michigan are 
in violation of and repugnant to, those parts of section 8 of 
article I of the Constitution of the United States, which pro-
vide that: ‘ The Congress shall have power ... to regu-
late commerce with foreign nations, and among the several 
States,’ and section 10 of said article, which provides that: 
* No State shall, without the consent of the Congress, lay any 
imposts or duties on imports or exports, except what may be 
absolutely necessary for executing its inspection laws.’ ”

By stipulation the bill was dismissed as to the township of 
Ontonagon and the township of McMillan. As to the other 
defendants the bill was submitted on an agreed statement of 
facts and the pleadings. The court sustained the assessment 
and dismissed the bill. This appeal was then taken under 
section 5 of the judiciary act of 1891.

The following is the stipulation of facts:
“ It is hereby further stipulated by and between the com-

plainant and the defendants Village of Ontonagon, and George 
Ducleau, its treasurer, that the following statements of fact 
are true, and may be used in evidence on the hearing of said 
cause by either of the parties to this stipulation, subject to ob-
jections for immateriality, to wit:

“ 1. The complainant is a corporation organized and existing 
under and by virtue of the laws of the State of Illinois, wit 
its principal office and place of business in the city of Chicago, 
in said State ; that it is engaged, and has been from the a e 
of its organization, in the manufacture and sale of mate es, 
and that in the prosecution of its business it purchased an 
came the owner of a large amount of pine wood, timber, e c., 
situate on the Ontonagon River and its tributaries in n o 
nagon County and other counties in the State of Michigan, an 
that for many years prior to 1896 it owned and operate e 
tensive saw mills and plant near the mouth of the Ontonag 
River, and within the corporate limits of the defendant i 
of Ontonagon ; that, in its usual course of business, it cu
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purchased a sufficient quantity of timber to supply its mills 
during the following season, not exceeding forty million of 
feet, board measure, and placed the same during the winter 
upon and in said Ontonagon River and its tributaries, there to 
remain until the breaking up of the ice in said river in spring 
time, when they were and are driven down the river to the 
pier jams, booms and sorting grounds of the complainant, 
located above said mills, and outside of the limits of defendant, 
The Village of Ontonagon.

“ 2. That in the summer of the year 1894 extensive forest 
fires swept over said pine lands of the complainant, and other 
pine lands, situate on said Ontonagon River, doing great dam-
age to the timber thereon; that in order to preserve the timber 
so injured by said fire, it became and was necessary to cut all 
of said timber and put the same into the waters of the above- 
named stream for preservation ; that during the winter of 1894 
and 1895 said complainant, in order to preserve said timber, 
was compelled to cut and did cut about one hundred and 
eighty million feet of logs, and for the sole purpose of preser-
vation placed the same in said river and its tributaries, there to 
remain until the complainant could fldat said logs down said 
river and streams to its mills to be manufactured into lumber; 
that it was not the intention or purpose of the complainant 
after the opening of navigation and during the season of 1896 
to remove all said logs, but only such amount as could be 
manufactured at its said mills during the season, and that the 
capacity of said mills did not exceed about the amount of forty 
million feet per annum, as hereinbefore stipulated.

• i nat the navigation of said river and stream is closed by 
reason of the formation of ice about the first of December of 
cac year, and is not open until after the first of May, follow-
ing in each year.

“4. That in the month of August, A. D. 1896, the complain- 
n s said mills were destroyed by fire, and that thereafter it 
ecamenecessary, and the complainant did transport said logs 

nao- ?Ca°0’ Milwaukee & St. Paul Railway, from Onto- 
cZ t , SaWmills located at Green Bay, in the State of Wis- 

ln- hat in the regular prosecution of its business of
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manufacturing said logs into lumber said complainant has not 
during any season since 1896 transported a larger quantity of 
said logs than it could manufacture into lumber at its mills at 
Green Bay, said quantity being on an average of less than forty 
million feet of logs, board measure.

“ 5. That for the purpose of preserving said logs and pre-
venting the same from floating down said river and into Lake 
Superior said complainant was compelled to and has utilized 
certain jam piers, booms and appurtenances, constructed by 
the plaintiff across said river, more than one mile above the 
mouth thereof, and beyond the limits of said village of On-
tonagon ; that by reason of said appliances said logs have been 
held in said river and upon the banks thereof above said jam 
piers, booms, etc., said complainant only passing through said 
piers such quantities as it could transport and manufacture into 
lumber at its said mills from time to time during each successive 
season since the year 1896 ; that during each successive season 
it has been the usual and necessary practice of the complainant 
to pass through said piers, booms, etc., such quantities of logs 
as said railway company could furnish facilities for transporta-
tion, thence down the riVer to the place of delivery as described 
in paragraph 2 of another stipulation of facts made herein to 
said railway company, to be loaded upon cars for transporta-
tion, and that said place of delivery was near the mouth of said 
river and within the corporate limits of said defendant The Vil-
lage of Ontonagon ; that all of said logs so delivered to sai 
railway company are transported over its lines to Green Bay, 
Wisconsin, leaving the State of Michigan at a point near t e 
village of Iron Mountain in said State.

“ 6. That at the close of the season of 1898 the logs in con 
troversy were held by said complainant and detained an Pre' 
served by said jam piers, booms, etc., in said Ontonagon Bi'er, 
above and beyond the limits of said defendant, The Village o 
Ontonagon, waiting the delivery for transportation, as a ore 
said, during the following season of the year 1899, and t a a^ 
of said logs were a part of the entire quantity cut and pu 
said river during the winter of 1895 and 1896, and ha sm 
that date been so held and detained by the complainant in
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regular course of business; that all of said logs were so held 
and detained, and by reason of the ice in said river could not 
be floated down the same until about the middle of May, 1899, 
and that said logs so assessed, as charged in said bill of com-
plaint, were not at the time said assessment was made, and on 
the second Monday of April, A. D. 1899, were not, except as 
stated in paragraph 4 of another stipulation, made herein, and 
never had been within the corporate limits of the said defend-
ant, The Village of Ontonagon.

“ 7. That the logs in controversy at the time said assessment 
was made by said defendant, The Village of Ontonagon, were 
and had been for more than one year prior thereto, in the man-
ner above described, held and detained by the complainant 
within the municipal limits of the township of McMillan in 
said county of Ontonagon, and were assessed for the purpose 
of levying a tax thereon, for the year 1899, by the proper offi-
cers of said township of McMillan, claiming the right so to do 
under the general statutes and laws of the State of Michigan.

“ It is further stipulated and admitted by the parties to this 
stipulation that the assessment of the complainant’s logs in 
controversy was not valid unless it shall be held as a question 
of law that the defendant, The Village of Ontonagon, had the 
legal right to assess said logs in said river outside and beyond 
the geographical limits of said village, as being in transit under 
the statutes of the State of Michigan in such case made and 
provided.”

The other stipulation of facts referred to is as follows:
1. Complainant shipped by rail from the village of Onto-

nagon to its mills at Green Bay, Wisconsin, for sawing there, 
e ollowing quantities of logs, at the following times out 

o its ogs in the Ontonagon River, described in the bill of com-
plaint :

Forty-two million feet in the season of 1897; thirty-seven 
million feet in the season of 1898, and fourteen million feet in 

e season of 1899 up to the date of the seizure of logs by the 
i age of Ontonagon for the satisfaction of the tax levied and 

an<^ by sa*d  village in the year last named.
ithin the village of Ontonagon, is, and has been, situ-
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ated in and throughout the .year 1899 the last boom or sorting 
gap in said river, from which complainant’s logs in said river 
are taken and placed upon the railroad cars for shipment to its 
said mills at Green Bay, and said boom or sorting gap is the 
last place in said river where said logs are floated before ship-
ment by rail as aforesaid.

“ 3. During the season of 1899, beginning about June 1, and 
up to the time of the seizure above mentioned, about — million 
feet of the ten (10) million feet of logs mentioned in the bill of 
complaint, were driven down the said river from the boom, 
pier jam or sorting grounds outside of said village, to the boom 
or sorting gap within said village, above described, and shipped 
thence by rail to complainant’s said mills at Green Bay.

“4. About five hundred thousand feet of complainant’s said 
logs in said river have been )in said river of slough) constantly 
within said village since 1898, for the purpose of shipment by 
rail to the destination as aforesaid.

“ 5. The village of Ontonagon is a duly incorporated village 
under the general law of .Michigan, to wit: act number 3 of 
the Laws of Michigan of the year 1895, entitled ‘ An act to 
provide for the incorporation of villages within the State of 
Michigan, and defining their powers and duties,’ and is situate 
on said river and in The Township of Ontonagon, one of the 
defendants herein.

“ 6. The water transit of said logs of complainant has hereto-
fore always ceased since the burning of complainant’s mil s, 
described in the bill of complaint, in said village, whence the 
same are shipped by rail as aforesaid.

“ 7. Said river and its tributaries are streams of water or 
rivers, all within the State of Michigan and within the county 
of Ontonagon (and as to some small part within the counties 
of Gogebic and Houghton) in which county of Ontonagon sai 
village is situated. .

<£ 8. Pursuant to and in accordance with the acts of t e e„ 
islature of Michigan mentioned in the answer of said vil age in 
this suit, namely, act number 319 of the Laws of 1893, an ac 
number 263 of the year 1895, and pursuant to and in accor^ 
ance with a vote of the electors of the said village, u y
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therein, and pursuant to, and in accordance with the action of 
its council, said village, in the year 1894, borrowed the sum of 
thirty thousand dollars ($30,000), and issued and sold its bonds 
therefor, and in the year 1895 borrowed the further sum of 
twelve thousand dollars ($12,000), and issued its bonds there-
for, and all of said bonds, being in principal and interest about 
forty thousand dollars ($40,000), were, at the date of filing the 
bill of complaint in this cause, outstanding, and said bonds out-
standing constitute a valid charge against said village and 
against the taxable property thereof.”

Mr. Edwin Walker for the appellants argued:
I. The village of Ontonagon had no power to assess property 

for taxation and levy taxes thereon, except as specially con-
ferred by the general or special statutes of the State of Michi-
gan. Compiled Laws of Michigan, vol. 1, p. 913, §§ 1, 2, 6; 
Cooley on Taxation, pp. 96, 209, 474; Dillon’s Municipal Cor-
porations, 4th ed. § 763 ; In re Second Ave. M. E. Church, 66 
N. Y. 395; English V. People of the State of Illinois, 96 Illinois, 
566.

II. The State of Michigan could not by legislative grant au-
thorize the village of Ontonagon to impose a tax upon the prop-
erty of non-residents when the situs of such property was beyond 
its municipal limits and jurisdiction. Wells v. Weston, 22 Mis-
souri, 384; In re Assessment of Lands &c., 66 N. Y. 398; Trigg 
v. Glasgow, 2 Bush, 594; City of St. Louis v. Ferry Co., 11 
Wall. 430.

III. The statute of the State of Michigan, under and by au- 
t ority of which the complainant’s property was assessed for 
taxation, is in contravention of, and repugnant to, the Constitu-
tion of the United States. Coe v. Errol, 116 U. S. 517; The 
Darnel Ball, 10 Wall. 557-565; State Freight Tax Case, 15 
Wall. 272.
. Under the admitted facts equity has jurisdiction to en- 

6 co^ecti°n the tax. Cooley on Taxation, 2d ed. 784;
Hotel Co. v. Lieb, 83 Illinois, 602 ; Railway Co. v. Cole, 

inois, 591; Cook County v. Railroad Co., 35 Illinois, 460; 
of Kentucky v. Stone, 88 Fed. Rep. 383 ; Ogden City n .
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Armstrong, 168 U. S. 224; High on Injunctions, §§ 502, 530; 
Smyth v. Ames, 169 U. S. 515 ; Hazard v. C Bannon, 36 Fed. 
Rep. 855 ; Parmalee v. Railroad Companies, 3 Dillon, 25.

Mr. T. L. Chadbourne submitted a brief on behalf of appel-
lees.

Me . Jus tice  Mc Kenna , after making the foregoing state-
ment, delivered the opinion of the court.

The contention of appellant is presented in three proposi-
tions. (1) That the village of Ontonagon had no power to 
assess the property under its charter. (2) That the legislature 
could not confer such power. (3) That the property was in 
the course of transportation within the meaning of the com-
merce clause of the Constitution of the United States.

1. This proposition is unimportant. If the charter did not, 
the statute of 1899 did, authorize the assessment.

2. To sustain this proposition would embarrass the power of 
the State—indeed, make it impotent to deal with the conditions 
there existing. The statute, no doubt, was enacted as a means 
to subject property to taxation which had no definite or endur-
ing locality, and because of the clash or confusion of jurisdic-
tions. In such circumstances experience, probably, demon-
strated that property escaped taxation or was difficult to tax, 
or that controversies arose. It was competent for the legis a 
ture to defeat either result by giving moving property a definite 
situs as of some day. Nor is that power impugned by t e 
principle that protection is the consideration of taxation.
is protection during the transit through the municipalities o 
the State and at its termination in the State—protection accom 
modated to the kind of property and as efficient as links are 
the continuity of a chain.

There is nothing in the cases cited by appellant w ic 
tains the opposite view. Trigg v. Glasgow, 2 Bush, 59 , see^ 
to have turned upon the interpretation of a state statu e. 
der a statute of the State the town of Glasgow was au or 
to subscribe to the stock of a railroad, and by the c ar
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the town it was the duty of the trustees to “ levy an ad valorem 
tax on the property, both real and personal, within said town, 
that is listed for state purposes, including the amount given in 
under the equalization law, sufficient,” etc.

By an amendatory act it was provided that “ all the taxable 
property in said town on the 10th of April shall be subject to 
taxation for the payment of said subscription; ” and it also 
provided that the taxable property in said town which may 
have been removed without its limits between the 1st of Jan-
uary and the 10th of April, for the purpose of evading the tax, 
should be listed for taxation.

The court held, as we understand its opinion, that property 
to be subject to taxation under the statute must be in the town. 
If it had been taken out to avoid taxation, it was subject to tax-
ation when brought back.

St. Louis v. The Ferry Co., 11 Wall. 423, was also an inter-
pretation of the state statute. The city of St. Louis had power 
to tax all property within the city. It was held under the cir-
cumstances of the case that the ferryboats of the ferry company 
had their situs in the State of Illinois. It was said:

“Their relation to the city was merely that of contact there, 
as one of the termini of their transit across the river in the 
prosecution of their business. The time of such contact was 
limited by the city ordinance. Ten minutes was the maximum 
of the stay they were permitted to make at any one time. 
The owner was, in the eye of the law, a citizen of that State, 
and from the inherent law of its nature could not emigrate or 
become a citizen elsewhere. As the boats were laid up on the 
Illinois shore when not in use, and the pilots and engineers who 
ran them lived there, that locality, under the circumstances, 
must be taken to be their home port. They did not so abide 
wit in the city as to become incorporated with and form a part 
ot its personal property.”

In lFi$g v. Weston, 22 Missouri, 384, and In Assessment of 
vn, the Town of Flatbush, &c., 60 N. Y. 398, the prop-

erty taxed was real estate.
PUr^0Se ^le statute of Michigan is to assess the forest 

P nets of the State—things which are a part of the general
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property of the State. Those “ in transit ” are assessable ac-
cording to their destination. If that be “ some place within 
the State,” the property is to be “ assessed in such place;” if 
that be “ some place without the State,” the property is to be 
assessed at the place in the State “ nearest to the last boom or 
sorting gap of the same in or bordering on this State in which 
said property will naturally be the last floated during the tran-
sit thereof.”

But it is also provided that “in case the transit of any such 
property is to be other than through any watercourse in or bor-
dering on this State, then such assessment shall be made at the 
point where such property will naturally leave the State in the 
ordinary course of its transit”

We may assume for the present that the property was in 
transit and to some place without the State. Was the “ transit 
to be other than through any watercourse in or bordering on” 
the State ? The appellant contends that it was because it was 
to be by water and by rail; in other words, the transit was 
not to be exclusively “through any watercourse.” Buttogive 
that meaning to the statute words must be added to it. It 
must be made to read other than exclusively or wholly or en-
tirely “ through any watercourse.” One of these words must 
be added to make the sense contended for. The word “other 
is used to express a difference—the difference being between a 
transit which is and one which is not through any (the word is 
significant) watercourse.

The transit in controversy was to be through (by means of) 
the Ontonagon River, certainly a watercourse, and by the C i 
cago, Milwaukee and St. Paul Railway, and, therefore, t e 
property was properly assessed by the village of Ontonagon, 
that being the place in the State nearest to the last boom or 
sorting gap of the stream in or bordering on the State in w i 
said property naturally would be and was intended to be as 
floated during the transit thereof. .,

3. Was the transit interstate commerce? We agree wi 
counsel that it is unimportant in determining an answer w e 
the transit “ was by water or by railroad, or both water an 
railroad.” But no purpose to burden interstate commerce
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evident in the statute, and the power of the State to tax every-
thing which is part of what has been called “ the general prop-
erty ” or “ the general mass of property ” of the State, is un-
doubted. But things which have been brought to a State may 
not have reached that condition. Things intended to be sent 
out of a State, but which have not left it, may not have ceased 
to be in that condition. The exact moment in either case may 
not be easy to point out—may be confused by circumstances, 
and the confident assignment of the property as subject or 
not subject to taxation is not easily made. Fortunately we are 
not without illustrations in prior cases, and in Kelley n . Rhoads, 
p. 1, ante, decided concurrently with this, we express the prin-
ciples of decision.

In Brown v. Houston, 114 U. S. 622, the property (coal in 
barges) had reached the State, but was yet in the boats in which 
it had been brought into the State. While on the barges it 
was offered for sale. It was held it had become part of the 
property of the State and was subject to taxation. Pittsburg 
(&c. Coal Co. v. Bates, 156 IT. S. 577, had facts assimilating it 
to the case at bar, and it was affirmed on the authority of 
Brown v. Houston. As in the latter case, the tax was on coal 
in barges shipped from the mines in Pennsylvania, and con-
signed to New Orleans, Louisiana. The coal, however, had 
not reached, as the coal in Brown v. Houston, its exact desti-
nation. To accommodate the exigencies of the owner’s busi-
ness, the barges, “ about one hundred in number, were stopped 
and moored in the Mississippi River at a convenient mooring 
place about nine miles above the port of Baton Rouge.” The 
coal was held subject to taxation.

^oe v- Brrol, 116 IT. S. 517, logs which had been cut in 
e State of Maine, and others which had been cut in the State 

° ew Hampshire, were floated in course of transit down a 
s ream in New Hampshire to the town of Errol, in the latter

5 thence to be floated down the Androscoggin River to 
e tate of Maine. The town of Errol assessed upon the 

property a county, town, school and highway tax. The tax 
was sustained by the Supreme Court of the State of New 

amps ire as to the logs cut in that State, and abated as to
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those cut in Maine. The judgment was affirmed by this 
court.

Mr. Justice Bradley, delivering the opinion of the court, ex-
pressed the contentions of the parties in two questions :

“ Are the products of a State, though intended for exporta-
tion to another State, and partially prepared for that purpose 
by being deposited at a place or port of shipment within the 
State, liable to be taxed like other property within the State ?

“ Do the owner’s state of mind in relation to the goods, that 
is, his intent to export them, and his partial preparation to do 
so, exempt them from taxation ? This is the precise question 
for solution.”

It is obvious that like questions could be framed upon the 
facts of the case at bar to express the propositions presented. 
Mr. Justice Bradley’s observations, therefore, become pertinent 
and decisive. He discussed every consideration. He clearly 
exhibited the extent of the power of the State over the prop-
erty within it, whether in motion or at rest, though destined 
for points out of it. He said :

“ There must be a point of time when they (goods destined 
to other States) cease to be governed exclusively by the domes-
tic law and begin to be governed and protected by the national 
law of commercial regulation, and that moment seems to us 
to be a legitimate one for this purpose, in which they com-
mence their final movement for transportation from the State 
of their origin to that of their destination. When the products 
of the farm or the forest are collected and brought in from the 
surrounding country to a town or station serving as a entrepo 
for that particular region, whether on a river or a line of rai 
road, such products are not yet exports, nor are they in Proc' 
ess of exportation, nor is exportation begun until they are 
committed to the common carrier for transportation out o 
State to the State of their destination, or have started on t eir 
ultimate passage to that State. Until then it is reasona e 
regard them as not only within the State of their origin, 
as a part of the general mass of property of that State, su J 
to its jurisdiction, and liable to taxation there if not taxe 
reason of their being intended for exportation, but taxe vf
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out any discrimination in the usual way and manner in which 
such property is taxed in the State.”

And further:
“ But no definite rule has been adopted with regard to the 

point of time at which the taxing power of the State ceases as 
to goods exported to a foreign country or to another State. 
What we have already said, however, in relation to the products 
of a State intended for exportation to another State will in-
dicate the view which seems to us the sound one on that sub-
ject, namely, that such goods do not cease to be part of the 
general mass of property in the State, subject, as such, to its 
jurisdiction, and to taxation in the usual way, until they have 
been shipped or entered with a common carrier for transporta-
tion to another State, or have been started upon such transpor-
tation in a continuous route or journey. We think that this 
must be the true rule on the subject. It seems to us untenable 
to hold that a crop or herd is exempt from taxation merely be-
cause it is, by its owner, intended for exportation. If such 
were the rule in many States there would be nothing but the 
lands and real estate to bear the taxes. Some of the Western 
States produce very little except wheat and corn, most of 
which is intended for export; and so of cotton in the Southern 

tates. Certainly, as long as these products are on the lands 
which produce them, they are part of the general property of 
t e State. And so we think they continue to be until they 

aye entered upon their final journey for leaving the State and 
going into another State. It is true, it was said in the case of 
, e Daniel Ball, 10 Wall. 557, 565 : ‘ Whenever a commodity 

as egun to move as an article of trade from one State to 
ano er, commerce in that commodity between the States has 
ommenced. But this movement does not begin until the 
r ic es have been shipped or started for transportation from 
e one State to the other. The carrying of them in carts or 

>ner vehicles, or even floating them, to the depot where the 
ney is to commence, is no part of that journey.”

aq dnfiSe CaST are referred to in Kelley v. Bhoads, 188 U. S. 1, 
is deolZrt p°wer ol a state. And their substance

to be ‘that while property is at rest for an indef-
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mite time or awaiting transportation, or awaiting sale at its 
place of destination, or at an intermediate point, it is subject 
to taxation. But if it be actually in transit to another State, 
it becomes the subject of interstate commerce, and is exempt 
from local assessment.”

In further specialization of these propositions we may say 
that the cases establish that there may be an interior move-
ment of property which does not constitute interstate com-
merce, though property come from or be destined to another 
State. In the one case, though it have not reached its place 
of disembarkation or delivery, it may be taxed. Brown v. 
Houston, 114 U. S. 662. In the other case, until it be shipped 
or started on its final journey, it may be taxed. Coe v. Errol, 
116 U. S. 617.

The case at bar falls within this principle. It is alleged in 
the bill that during the winters of 1895 and 1896 the plaintiff 
cut, hauled and put into the Ontonagon River and its tribu-
taries, one hundred and eighty million feet of logs for the pur-
pose of saving, protecting and preserving the same; that said 
lumber was more than plaintiff could utilize in any one season 
at its mills, and it was not, therefore, the intention at the 
opening of the streams to make a clean drive of the same, but 
only to take down the streams the following spring and sum-
mer, and each succeeding driving season, the number com-
plainant could utilize ; that complainant was at the time the 
logs were cut and put in the streams an owner of lumber mil s 
situated at or near the corporate limits of the village of On-
tonagon ; that said mills were destroyed by fire in the fall o 
1896, and were not rebuilt, and that after the destruction thereo 
plaintiff destined the logs for its mills at Green Bay, Wisconsin, 
but that it was not its intention to take to said mills during 
any one summer any more than sufficient for its purposes, an 
not to exceed generally twenty million feet—according to e 
stipulation forty million feet. The route of the logs from 
forests to the mills is described as follows:

“ They are driven down the tributaries of said Ontonago 
River into the stream of said river and thence down sai 
ton agon River to a point at or near the mouth thereo , in
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township of Ontonagon, to the sorting grounds and pier jams 
I of the complainant; they are then loaded aboard cars and 
I shipped by rail to Green Bay, Wisconsin, via the Chicago, Mil- 
I waukee & St. Paul Railway, and pass out of the State of 
I Michigan at a point near the village of Iron Mountain in said 
I State.”

The number of the logs shipped by rail from Ontonagon to 
I Green Bay before the levy of the tax complained of is given in 
I the stipulation of facts, and it is stipulated that “ about five 
I hundred thousand feet of complainant’s said logs in said river 
I have been (in said river of slough) constantly within said vil- 
I lage since 1898, for the purpose of shipment by rail to the 
I destination as aforesaid.”

The appellant’s contention is that the movement of the logs 
I commenced at the opening of navigation of the river (pre- 
I smnably in the spring or summer of 1896 and 1897,) and from 
I that date were in continuous transit as subjects of interstate 
I commerce, and exempt from taxation. The contention is more 
I extreme than that made and rejected in Coe v. Errol.

Decree affirmed.

BILLINGS v. ILLINOIS.

ERROR to  THE SUPREME COURT OF THE STATE OF ILLINOIS.

No. 106. Argued December 4,1902.—Decided January 19,1903.

i as tha} 1Sectlou 2 of the act providing for the taxation of life estates, 

I ventio T r^i coui'ts of the State of Illinois, is in contra-I tenants ° Fourteenth Amendment in that the classification of life I Protect' 8 h'iary and unreasonable and denies to life tenants the equal I maindei°^ °t r"8 hecause It taxes one class of life estates where the re- I mainderist ° „als and exPressly exempts life estates where the re- 
■Inheritance t ° C1°llatera18 or to strangers in blood, cannot be sustained.

I andintestatTd aW8-a.ie based UpOn the power of a State over testate I impose cond'f1SPO81tlOn8 °f proPerty> to limit and create estates, and to 

I »heady decided0“8 UP°“ tbeir transfer or devolution. This court has I bydistincuiahinwV*̂ 1^ this iaw that such power could be exercised 
g e ween the lineal and collateral relatives of a testator.

VOL. CLXXXVIII__ 7



98 OCTOBER TERM, 1902.

Opinion of the Court

Whether the amount of the tax depends upon him who immediately re-
ceives, or upon him who ultimately receives, makes no difference with the 
power of the State. No discrimination being exercised in the creation of 
the class, equality is observed. Magoun v. Illinois Trust and Savings 
Bank, 170 U. S. 283, followed.

The  case is stated in the opinion of the court.

J/r. James F. Meagher, with whom Mr. William D. Guthrie 
was on the brief, for the plaintiff in error, contended that this 
case differed and should be distinguished from, Magoun v. Illi-
nois Trust and Savings Bank, 170 IT. S. 283, as that case did 
not decide that tenants for life or for years could be discrim-
inated against in the manner provided in section 2 of the act, 
now before the court. The point could not have been consid-
ered in that case for the plain reason that Mrs. Magoun was not 
a tenant for life or for years, and could not have been heard to 
complain of discrimination in a class to which she did not be-
long. The whole class of life tenants or tenants for years could 
have been exempted, and such a classification would be within 
the discretion of the legislature. The constitutionality of the 
exemption under section 2 is now directly challenged by the 
plaintiffs in error because they belong to the class affected, an 
they contend that in their class they are discriminated agains 
in that the tax is not similarly imposed upon others within t e 
same class receiving substantially the same kind of property or 
exercising the same privilege.

Submitted by Mr. Howla/nd J. Hamlin, Attorney General 
of the State of Illinois, for defendant in error.

Mr . Justi ce  Mc Kenna  delivered the opinion of the court.

The case presents the question of the constitutionality,un 
the Fourteenth Amendment of the Constitution of t e 
States, of section 2 of the inheritance tax law of the a 
Illinois. Rev. Stat. Illinois, 1895, c. 120, par. 308. , 
stitutionality of the law was passed upon in Magoun v. 
Trust c& Savings Bank, 170 IT. S. 283, and is t ere s 
As much of section 2 as is necessary to quote is as o
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“Sec . 2. When any person shall bequeath or devise any 
property or interest therein or income therefrom to mother, 
father, husband, wife, brother and sister, the widow of the son, 
or a lineal descendant during the life or for a term of years or 
(and) remainder to the collateral heir of the decedent, or to the 
stranger in blood or to the body politic or corporate at their 
decease, or on the expiration of such term, the said life estate 
or estates for a term of years shall not be subject to any tax 
and the property so passing shall be appraised immediately 
after the death at what was the fair market value thereof at 
the time of the death of the decedent in the manner hereinafter 
provided, and after deducting therefrom the value of said life 
estate, or term of years, the tax transcribed by this act on the 
remainder shall be immediately due and payable to the treas-
urer of the proper county, and, together with the interests 
thereon, shall be and remain a lien on said property until the 
same is paid ; . . . ”

It is claimed, however, that the question presented in this 
case was not passed upon in Magoun v. Illinois Trust db Sav-
ings Bank. If this be not so, if this case cannot be distin-
guished from that, it follows necessarily that the judgment 
sought to be reviewed must be affirmed.

The proceedings originated in the County Court of Cook 
County, Illinois, which entered a judgment order assessing 
taxes, under the law in controversy, upon the property and 
estates passing to the plaintiffs in error. The order was af-
firmed by the Supreme Court of the State. 189 Illinois, 472.

Albert M. Billings, a resident of Chicago, died in that city, 
February 7,1897. He left surviving him a widow, Augusta S. 
Billings; a son, Cornelius K. G. Billings, one of the plaintiffs 
in error, and grandson, Albert M. Billings Ruddock, who is the 
ot er plaintiff in error. He also left a son by a former mar-
riage, with whom this record is not concerned. His estate was 
very large, and he devised and bequeathed it all to his wife, ex-
cepting certain reservations, during her natural life. How it 
MlUld be divided, then, the will proceeded to provide as

I do also herein give and bequeath to my son Cornelius
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Kingstey Garrison Billings, and to my grandson Albert M.
Billing Ruddock, to be held and owned by them at the death 

9/ pf<niy w^^Augusta S. Billings as is hereinafter explained and 
..-.sei fort^call the property and estate herein bequeathed to her 

my wi£e not otherwise disposed of by my said executors here- 
inafter named, in the manner following to wit: Two thirds 
thereof to my son C. K. G. Billings and one third thereof to 
my grandson Albert M. Billings Ruddock to be held and 
owned by them as above stated during their lifetime, and 
should my son C. K. G. Billings die, not leaving a living child 
or children of his own issue, the property herein bequeathed to 
him shall revert and be held and owned by my grandchild 
Albert M. Billings Ruddock during his lifetime, and should 
my grandson Albert M. Billings Ruddock die not leaving a 
child or children of his own issue, then all the property and 
estate herein bequeathed to him shall revert and become the 
property and estate of my brother John D. Billings (should he 
be alive at that time) and my living nephews and nieces who 
shall be living at the time of the death of my said grandson, 
as aforesaid, said brother, nieces and nephews to share and 
share alike in said estate.”

The will, therefore, created a life estate in the widow in the 
entire estate, and at her death life estates of two thirds and 
one third of the property bequeathed respectively to the tes-
tator’s son and grandson, the plaintiffs in error.

The widow renounced the provision made for her, and elected 
to take in lieu thereof her dower and legal share, and the es-
tates to the plaintiffs in error accrued at once. The County 
Court appointed an appraiser to fix the fair market value 0 
the estates for the purpose of assessing the inheritance tax as 
provided by the statute. “ The widow’s dower award, to 
quote from the opinion of the Supreme Court, “ and one thir 0 
the personalty were appraised at the total sum of $2,363,151. , 
the tax upon which, after deducting the $20,000 exemption, 
was fixed at $23,443.53. The life interest (as it was decreed 
to be) of said Cornelius in the two thirds bequeathed to im 
was appraised at $2,472,118.75, and after deducting his exemp 
tion of $20,000, the tax to be paid by him was assessed a
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$24,821.18. This included the specific devise of real estate 
valued at $30,000. The life interest of Albert M. Billings 
Ruddock in the one third interest bequeathed to him was ap-
praised at $1,408,374.77, and after deducting his exemption of 
$20,000, his tax was assessed at $14,043.74. This included 
also the tax on a specific devise to him of real estate valued at 
$16,000. The court, in approving the appraiser’s report, found 
that Cornelius K. G. Billings took a life estate in the two thirds 
of the residuary estate bequeathed to him, and that there was 
a remainder therein of the value, at the testator’s death, of 
$864,584.70, which had not vested, and .that there was a re-
mainder in the one third bequeathed to Albert M. Billings 
Ruddock for life of the value of $250,976.95, which had not 
vested, and ordered that the tax on these remainders be post-
poned until they shall have become vested.”

lhe widow was an appellant in the Supreme Court of the 
State, but she is not a party here.

The assignment of error is “ that the statute is in contraven-
tion of the Fourteenth Amendment to the Constitution of the 
United States of America, in that the classification of life ten-
ants is arbitrary and unreasonable, and denies to the plaintiffs 
in error, as life tenants, the equal protection of the laws ; be-
cause the statute, as interpreted and enforced by the state 

i courts, taxes life estates where the remainder is to lineals, but 
oes not tax, and expressly exempts, similar life estates where 

I 1 remainder is to collaterals or to strangers in blood.” 
I to th rn^n” t0 Magoun case, we find that the objection made 
I te t'6 S^U^e Was it denied to the appellant the equal pro- 
I 10n 0 the laws, and the somewhat elementary and lengthy 
I wh^UhS10n,i^n °P“1'on was induced by the grounds upon 
I It is v an ^e. abiiity with which, the statute was attacked. 
I arenn^t no c°nsideration was omitted from the
Ijndgm^t8 aif^ar c°nld have aided the court to form a
■ not hav^ k there had been a proper classification there could
■ and we th e denial of the equal protection of the laws,
■which 4 exPressed and illustrated the principle upon
■ that clawifi U d based. We said it was established by cases

ca ion must be based on some reasonable ground.
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It could not be a “ mere arbitrary selection.” But what is the 
test of an arbitrary selection ? It is difficult to exhibit it pre-
cisely in a general rule. Classification is essentially the same 
in law as it is in other departments of knowledge or practice. 
It is the grouping of things in speculation or practice, because 
they “ agree with one another in certain particulars and differ 
from other things in those same particulars.” Things may have 
very diverse qualities, and yet be united in a class. They may 
have very similar qualities, and yet be cast in different classes. 
Cattle and horses may be considered in a class for some pur-
poses. Their differences are certainly pronounced. Salt and 
sugar may be associated in a grocer’s stock for a grocer’s pur-
poses. To confound them in use would be very disappointing. 
Human beings are essentially alike, yet some individuals may 
have attributes or relations not possessed by others, which may 
constitute them a class. But their classification—indeed, all 
classification—must primarily7 depend upon purpose—the prob-
lem presented. Science will have one purpose, business another 
and legislation still another. The latter, of course, on account 
of the restraints upon the legislature, may not be legal—maj 
not be within the power of the legislature. To dispute that 
power, however, is not the same thing as to dispute a classi ca 
tion, and yet that there may be dependence—more freedom o 
classification in some instances—has been indicated by the cases. 
A State cannot regulate interstate commerce, however accura 
its classification of objects may be. On the other han , 
taxing power of a State is one of its most extensive pov ers. 
cannot be exercised upon persons grouped according 
complexions. It can be exercised if they7 are grouped accoi 
to their occupations. A, State may regulate or suppress 
binations to restrict the sale of products. The C^roj. 
be exerted to forbid combinations among those who uy P ? 
ucts and permit combinations among those who raise or 
products. Connolly v. Union Sewer Pipe Co., 18 ■
And yet, exercising its taxing power, it has been ec^ ’ 
a State may make that discrimination. American 9 
fining Co. v. Louisiana, 179.U. S. 89. Other illustration 
be taken from the cases which tend to the same en
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purpose is within the legal powers of the legislature, and the 
classification made has relation to that purpose, (excludes no 
persons or objects that are affected by the purpose, includes all 
that are,) logically speaking, it will be appropriate; legally 
speaking, a law based upon it will have equality of operation. 
And, excluding our right to consider policies or assume legisla-
tion, we have many times said that a State in its purposes and 
in the execution of them, must be allowed a wide range of dis-
cretion, and that this court will not make itself “ a harbor in 
which can be found a refuge from ill-advised, unequal and' 
oppressive legislation.” Mobile Co. v. Kimball, 102 IT. S. 
691.

These principles were announced in the Magoun case and 
found to sustain the Illinois statute. We said: “There are 
three main classes in the Illinois statute, the first and second be-
ing based, respectively, on lineal and collateral relationship to 
the testator or intestate, and the third being composed of 
strangers to his blood and distant relatives. The latter is again 
divided into four subclasses dependent upon the amount of the 
estate received. The first two classes, therefore, depend on sub-
stantial differences, differences which may distinguish them from 
each other and them or either of them from the other class— 
differences, therefore, which ‘ bear a just and proper relation 
to the attempted classification ’—the rule expressed in the Gulf, 
Colorado & Santa Fe Railway Co. v. Ellis, 165 IT. S. 150. And 
if the constituents of each class are affected alike, the rule of 
equality prescribed by the cases is satisfied. In other words, 
the law operates ‘equally and uniformly upon all persons in 
similar circumstances.’ ”

But it is insisted that the classification sustained in the Ma- 
goun case “ related solely to the graduated feature of the tax.” 

n the case at bar, it is said, the question is “ whether or not 
t e Illinois legislature can discriminate against constituents of 
d contain class, and apply different rules for the taxation of its 
members. Life tenants constitute but a single class, and the 
incidents of such an estate, the source thereof, the extent, the 

ommion over and quality of interest in the tenant, is the same 
irrespective of the ultimate vesting of the remainder. The tax
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is not upon the property, but is upon the person succeeding to 
the property.”

Undoubtedly, life tenants regarded simply as persons, may 
be in legal contemplation the same; estates for life regarded 
simply as estates with their attributes also in legal contempla-
tion, may be said to be the same, but that is not all that is to 
be considered, nor is it determinative. We must regard the 
power of the State over testate and intestate dispositions of 
property, its power to create and limit estates, and, as resulting, 
its power to impose conditions upon their transfer or devolution. 
It is upon this power that inheritance tax laws are based, and 
we said, in the Magoun case, that the power could be exercised 
by distinguishing between the lineal and collateral relatives of 
a testator. There the amount of tax depended upon him who 
immediately received; here the existence of the tax depends 
upon him who ultimately receives. That can make no difference 
with the power of the State. No discrimination being exercised 
in the creation of the class, equality is observed. Crossing the 
lines of the classes created by the statute discriminations may 
be exhibited, but within the classes there is equality.

Judgment affirmed.

AMERICAN COLORTYPE COMPANY v. CONTINEN-
TAL COLORTYPE COMPANY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE 

NORTHERN DISTRICT OF ILLINOIS.

No. 440. Submitted December 22,1902.—Decided January 19,1903.

An Illinois corporation transferred to a New Jersey corporation contra 
of employment containing stipulations that the employés wou no 
cept employment from any other person during specified peno s 
would never divulge the secrets of the trade. The New Jersey COI”P 
by consent of all parties became substituted as a party to sue i co 
and instructed the employés, who accepted the employment, in va 
trade secrets. The employés who were not citizens of New ers 
entered into an arrangement to work for a rival Illinois corpoia
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Ee/d, that, as whatever claim the New Jersey corporation had was based 
on the promise made directly to it upon a consideration furnished by it, 
it was not prevented from maintaining an action in the Circuit Court of 
the United States for the Northern District of Illinois against such em-
ployés and the Illinois corporation to restrain the employés from work-
ing for, or divulging such secrets to, the Illinois corporation on the 
ground that the action was to recover the contents of a chose in action in 
favor of an assignee, the assignor being a citizen of Illinois.

The  case is stated in the opinion of the court.

J/r. A. M. Pence, Mr. Otto C. Butz and Mr. Amos C. Miller 
for appellant.

Mr. John C. Mathis for appellees.

Mr . Justic e  Holmes  delivered the opinion of the court.

This is a bill in equity brought in the Circuit Court for the 
Northern District of Illinois by a New Jersey corporation 
against an Illinois corporation and private persons, citizens of 
Illinois. Upon demurrer the bill was dismissed for want of ju-
risdiction on the ground, as is certified, that it was a bill to re-
cover the contents of a chose in action in favor of an assignee, 
the assignors being citizens of Illinois. The case comes here by 
appeal. The prayers of the bill are for injunctions to prevent

e defendants Maas, Fierlein, Freese and Schultz assisting the 
th en^an^ comPany or the defendants Quetsch and Seibert in

Fl r.ee co^or Panting business, revealing secret processes, etc., 
yn i different specified dates. The main ground of the prayers 
th *1 C.0n^rac^s mentioned, and the question is whether 

c c aim stated by the plaintiff is a claim as assignee.
e p aintiff is the assignee of the assets and good will of the 

Dan101in-COlOrtyPe ^omPany> the American Three-Color Com- 
Jerf’ m°iS c<^rPorari°ns, and the Osborne Company, a New 
PurnT COJPora^n’ an(l was formed on March 1, 1902, for the 
contraM° C°?s°lidating the three. Among the more important 
the N F purported to be transferred were two between 
sPectiv l°na C°i°rtype Company and Maas and Fierlein re- 

e y- y the former Maas was employed as superintend-
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ent of the plat-making department, and agreed to remain in the 
company’s employment and not to accept employment from 
others in the business of three-color printing for five years from 
December 1, 1901, and not to become interested in any way in 
that business in the United States, east of the Rocky Mountains, 
or divulge any secrets or processes relating to that business, for 
ten years from the day mentioned. By the other contract Fier- 
lein was employed as salesman, and agreed to devote his whole 
time and attention to the interest and business of the company 
for two years from the same date. There was a similar con-
tract with the defendant Freese, expiring May 1,1903, but con-
taining a promise by him never to divulge any of the secrets, 
methods or practices of the company, and agreeing that his 
going to work for any others engaged in similar business should 
be considered a breach of the promise just set forth.

The bill alleges that Maas, knowing of the transfer, consented 
to it, announced his intention of holding the plaintiff to the 
contract with him, remained in its employ in the same capacity, 
accepted the stipulated salary and was instructed in valuable 
secrets, and that the complainant by the consent of all parties 
became substituted as a party to the contract in place of the 
National Colortype Company. There are shorter but similar 
allegations concerning Fierlein and Freese. An independen 
contract with the defendant Schultz is alleged, which has ex-
pired, but it is alleged that by virtue of his employment he also 
has become possessed of trade secrets and processes belonging 
to plaintiff. .

The bill goes on to allege that Maas and Fierlein whi e in 
the plaintiff’s employment and pay, conspiring with the e 
fendants Quetsch and Seibert, got up the defendant corporation 
as a rival to the plaintiff, induced the defendants Freese a i 
Schultz to enter its service, have taken over their own spec I 
skill and knowledge of the plaintiff’s secrets to the hosti e cai , 
and, in short, will ruin the plaintiff if they are permi e I 
go on. . . ,• tjon I

We are of opinion that a case is stated within the juris i I 
of the court. It is true that the starting point for t e re I 
between the plaintiff and its employés was what purpor
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be an assignment. It is true that the bill emphasizes this as-
pect of the case and states the evidence more accurately than 
the result. But those circumstances do not change the legal 
conclusion from the facts set forth. The allegations show that, 
having the old contract before them, the parties came together 
under a new agreement, which was determined by reference to 
the terms of that contract, but which none the less was personal 
and immediate. Maas, Fierlein and Freese, who were under 
contract with the National Colortype Company, agreed to work 
for the plaintiff instead. The plaintiff accepted their promises 
and gave a consideration for them by undertaking personally 
to pay. It does not matter that the bill calls this becoming 
substituted as the employer and as a party to the old contracts. 
The plaintiff could not tfecome substituted to a strictly personal 
relation. All that it could do was to enter into a new one 
which was exactly like that which had existed before. Service 
is like marriage, which, in the old law, was a species of it. It 
may be repeated, but substitution is unknown. Arkansas Val-
ley Smelting Co. v. Belden Mining Co., 127 U. S. 379, 387.

It may be that the form of the allegation was suggested by 
the hope to get some help from the written documents when 
the plaintiff comes to the proof, as against difficulties raised by 
the statute of frauds. We have nothing to do with that. It 
is quite manifest that the plaintiff, if it prevails, will not do so 
on the ground that, by virtue of the transfer to it, it can claim 
the beneficial interest in the original agreements, and thus is 
an assignee within the definition given in Plant Investment Co. 
v. Jacksonville, Tampa & Key West Ry. Co., 152 U. S. 71, 77; 
1 i recovers it will recover on a promise made directly to it 
upon a consideration which it has furnished. This test is recog-
nized in Thompson v. Perrine, 106 IT. S. 589, 593, although the 
^octrine there quoted from Mr. Justice Story, that the holder 

a note payable to bearer recovers on a new promise made 
irectly to himself, has been controverted elsewhere, and, in- 

■> ong has smouldered as a dimly burning question of the 
» ’ olzendorff, Rechtslexicon, sub v. Inhaberpapiere, ad 

n- V ed. 365, 371). Compare Abbott v. Hills, 158 Massachu- 
»tte, 396, 397; Story, Confl. of Laws, 8th ed. § 344.
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What we have said suggests the answer to the objection that 
a novation is not set forth. The allegations seem to mean that 
the old company was discharged, but this is not a question of 
novation. We are dealing with a new bilateral contract made 
up of mutual undertakings to serve and to pay. The implica-
tion that the old contract is discharged is material only so far 
as it shows that the plaintiff’s rights can be enforced without 
unjustly disregarding the rights of a third person.

It is unnecessary to consider whether an independent ground 
of jurisdiction is shown in the threatened revelation of trade 
secrets, or to discuss the different position of the defendant 
Schultz. Whether the obligation not to disclose secrets be in-
dependent of the express contract or not, a case is made out. 
The question of independence will not arise unless a difficulty 
is encountered in the evidence because of the statute of frauds, 
but that is not a matter of pleading. We have not to consider 
how far the injunction should go in case the plaintiff succeeds, 
or anything except the objection that the plaintiff is suing as an 
assignee.

Decree reversed.

NELSON -y. NORTHERN PACIFIC RAILWAY COM-
PANY.

ERROR TO THE SUPREME COURT OF THE STATE OF WASHINGTON.

No. 44. Argued October 16,17,1902.—Decided January 26,1903.

The grant of public lands made by the act of July 2, 1864, c. 211, to t 
Northern Pacific Railroad Company, embraced only the od nulU 
alternate sections of which the United States had at the time o e 
location “full title, not reserved, sold, granted or otherwise appropin^, 
and free from preemption or other claims or rights,’ provi e & ng ]]aj 
ever prior to such definite location any sections or parts o sec, 
been granted, sold, reserved, “ occupied by homestead sett ers 
empted or otherwise disposed of, other lands should be se ec e 
company “ in lieu thereof ” not more than ten miles beyon ie ge 
the alternate sections. By the same act the president was irec e
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the lands to be surveyed forty miles in width on both sides of the entire line 
of road after the general route was fixed and as fast as might be required 
by the construction of the road; and it was provided that the odd sec-
tions of land “ hereby granted ” should not be liable to sale or entry or 
preemption before or after they were surveyed, except by the company 
as provided in the act. The general route of the road was fixed in 1873, 
and in the same year the land office directed the local officers to withhold 
from “sale or entry” all odd-numbered sections falling within theforty- 
mile limits of the grant along the line of road.

In 1880 Congress passed an act for the relief of settlers on the public lands. 
In 1881 Nelson, qualified to enter public lands under the homestead acts, 
went upon the tract in question and thereafter continuously occupied it 
as his residence with the intention in good faith to avail himself of the 
benefit of the homestead acts. In 1884 the railroad company definitely 
located its line of road, and by November 18, 1886, had completed a sec-
tion of forty miles coterminous with the land here in controversy.

The land, when occupied by Nelson as a residence, was unsurveyed, and 
was not surveyed until 1893; but as soon as surveyed, he attempted to 
enter it under the homestead laws; but his application was rejected by 
the local land officers. In 1895 the railroad company was given a patent 
to the land in question. Held:

l (1) Although the company held a patent for the land in controversy, the 
occupant was entitled under the local law to judgment if it appeared 
that he was equitably entitled to possession as against the company.

(2) The occupancy of Nelson, as a homestead settler was protected by the 
act of Congress of 1864, although prior to such occupancy the land 
office had issued the order of withdrawal from entry or sale, based 
upon the map of general route.

I (3) The railroad company acquired no vested interest in the granted lands 
prior to definite location; and as Nelson was in the occupancy of 
the land in question as a homestead settler at the time of such lo-
cation, the land did not pass by the grant to the railroad company, 
and his title was the better one.

(4) The title of Nelson, if not otherwise protected, was protected by the 
third section of the act of May 14, 1880, c. 89, which contains a 
confirmation of the rights of qualified settlers on public lands, 
w ethei surveyed or unsurveyed, with the intention of claiming 

. T Same un^er the homestead laws.
he oidei of withdrawal directing the local land office to withhold 

om sale or entry ” the odd-numbered sections within the limits 
® t e general route could not prevent the occupancy of land within 
. t§e Sec^ons Pr^01’ to definite location by one who in good faith 
n en ed to claim the benefit of the homestead law; such right of 
ord^fCyk6*1^ distinctly recognized by the act of 1864, and such 

er o withdrawal not being required by that act. But if this 
no s°’ the act of 1880, in its application to public lands, which 
no ecome already vested in some company or person, must
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be held to have so modified the order of withdrawal based merely 
on general route, that such order would not affect any occupancy or 
settlement made in good faith, as in the case of Nelson, after such 
withdrawal and prior to definite location.

The  Northern Pacific Railway Company brought this action 
in one of the courts of the State of Washington to recover from 
the plaintiffs in error the southeast quarter of section twenty-
seven, township twenty, north of range fourteen, east of the 
Willamette meridian, in Kittitas County, in that State—the 
company claiming to be the owner in fee and alleging that the 
defendants were in unlawful possession of the land.

The defendants denied each of the allegations of the petition, 
and the caSe was tried under a stipulation of facts, which for 
the purpose of the trial were conceded to be true. The facts 
so conceded were as follows:

The company is a corporation of Wisconsin, and succeeded, 
prior to the commencement of this action, to whatever right, 
title or claim the Northern Pacific Railroad Company had, if 
any, to the land in dispute. The latter corporation was created 
by an act of Congress approved July 2, 1864, c. 217, granting 
lands in aid of the construction of a railroad and telegraph line 
from Lake Superior to Puget Sound on the Pacific coast by the 
northern route, and by the acts and joint resolutions of Con-
gress supplemental thereto and amendatory thereof. 13 Sta• 
365. We will hereafter refer to those sections of the act, upon 
the construction of which the decision of this case mainly de- 
pends. , i

The railroad company duly accepted in writing the 
the act of Congress, and on the 29th day of December, • • I 
1864, such acceptance was served on the President of the m I 
ted States. I

The company fixed the general route of its road exten w I 
coterminous with said land, and within forty miles thereo , I 
filing a plat of such route with the Commissioner of t e I 
eral Land Office August 20,1873. Thereafter, on Novem J 
1873, that officer transmitted to the register and receiver o ■ 
land office for the district in which the land was si ua I 
following letter of instructions:
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“Gentlemen: The Northern Pacific Railroad Company hav-
ing filed in this department a map showing the general route 
of their branch line, from Puget Sound to a connection with 
their main line near Lake Pend d’Oreille in Idaho Territory, 
I have caused to be prepared a diagram which is herewith trans-
mitted, showing the forty-mile limits of the land grant along 
said line, extending through your district, and you are hereby 
directed to withhold from sale or entry all the odd-numbered 
sections falling within these limits not already included in the 
withdrawal for the main-line period. The even sections are 
increased in price to $2.50 per acre, subject to preemption and 
homestead entry only. This withdrawal takes effect from Au-
gust 15, 1873, the date when the map was filed by the company 
with the Secretary of the Interior, as required by the sixth sec-
tion of the act of July 2, 1864, organizing said company.”

The letter of the Commissioner and the diagram therein re-
ferred to were received and filed in the local land office No-
vember 17,1873.

The land in dispute was within the forty-mile limit of the 
land grant as designated in the diagram.

On December 6,1884, the railroad company definitely located 
the line of its railroad, coterminous with and within less than 
forty miles of the land in controversy, by filing a plat of such 
fine, approved by the Secretary of the Interior, in the office of 
the Commissioner of the General Land Office; and prior to 

ovember 18,1886, it constructed and completed a section of 
orty miles of railroad and telegraph line extending over the 
me of definite location and coterminous with the land here in 

controversy. The President of the United States having ap-
pointed three commissioners to examine the same, and the com-
missioners having performed that duty reported to the Secretary 
°n t e 18th day of November, 1886, that the lines were com- 
P Q6 k* resPec^s as required by the act of Congress.
th .n t e ^h °f November, 1886, the Secretary transmitted 

a report to the President with a recommendation that the 
road and telegraph line be accepted and on the 7th day of 

tion6111 1886, tfie President approved that recommenda-
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The United States executed and delivered, May 10, 1895, to 
the railroad company its letters patent, purporting to convey 
to the company the above tract under the terms and provisions 
of the act of 1864, and the various acts and joint resolutions of 
Congress supplemental thereto and amendatory thereof.

In the year 1881, three years before the definite location of 
the road, the defendant Henry Nelson went upon the above 
land and occupied it, and has since continuously resided thereon. 
It is agreed that he was at the time qualified to enter public 
lands under the act of Congress approved May 20,1862, entitled 
“ An act to secure homesteads to actual settlers on the public 
domain,” and under the various acts supplemental thereto and 
amendatory thereof.

The land when occupied was unsurveyed, and was not sur-
veyed until 1893. But as soon as surveyed Nelson attempted 
to enter it under the homestead laws of the United States in 
the proper United States district land office. His application 
was, however, rejected by the register and receiver because, in 
their opinion, it conflicted with the grant to the Northern 
Pacific Railroad Company.

The defendant Peter Nelson is in the occupancy of a portion 
of the land in question under license from his codefendant 
Henry Nelson.

Upon the facts so stipulated, the judgment was that the rail-
road company was not the owner, had no claim to and was not 
entitled to the possession of the land in dispute, and that the 
defendant Henry Nelson was entitled to remain in possession 
by virtue of the homestead laws of the United States. Upon 
appeal to the Supreme Court of Washington that judgment was 
reversed, and the cause remanded with directions to enter judg-
ment for the company. 22 Washington, 521.

Mr. James Ha/milton Lewis for plaintiffs in error. Mr. C. 
Aldrich, Mr. Thomas B. Hardin and Mr. Ralph Kaufman 
were with him on the brief.

Mr. James B. Kerr for defendant in error. Mr. C. F. Bumn 
was with him on the brief.
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Me . Just ice  Harlan , after making the foregoing statement 
of facts, delivered the opinion of the court.

1. Before considering the merits of the case it is proper to 
remark that although the railroad company holds the patent of 
the United States for the land in controversy, the defendant, 
according to the laws of the State, was entitled to judgment, 
if it appeared that he was equitably entitled to possession as 
against the plaintiff. 2 Hills’ Codes, § 530 et seg. ; Burmeister 
v. Howard, 1 Wash. Ty. 207.

2. We have seen that the Northern Pacific Railroad Com-
pany was created by the act of Congress of July 2,1864, c. 217, 
making a grant of lands in aid of the construction of the road 
from Lake Superior to Puget Sound. When that grant was 
made substantially the entire country between those points was 
untraveled as well as uninhabited except by Indians, "very few 
of whom, at that time, were friendly to the United States. The 
principal object of the grant, as will appear from its language, 
was to secure the safe and speedy transportation of the mails, 
troops, munitions of war and public stores, by means of a rail-
road and telegraph, and to that end and in order to bring the 
public lands into market it was deemed important to encourage 
the settlement of the country along the proposed route. The 
public lands in that vast region were unsurveyed, and it was 
not known when they would be surveyed. Congress, of course,

new that if immigrants accepted the invitation of the Govern-
ment to establish homes upon the unsurveyed public lands, they 
wo d do so in the belief that the lands would be surveyed, that 
their occupancy would be respected, and that they would be 
given an opportunity to perfect their titles in accordance with 
the homestead laws.

UC? s^ua^on when the act of July 2, 1864, was 
th^ 4 ecessarily the act must be interpreted in the light of 
char81 th^°n should not be so interpreted as to justify the 
who^’k G°vernment laid a trap for honest immigrants 
that th8 6 dangers of a wild, unexplored country, in order 
lies establish homes for themselves and their fami-

n it should not be supposed that Congress had in view 
vol . CLxxxvin—8
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only the interests of the company, which, with the aid of a 
munificent grant of lands, was empowered to connect Lake 
Superior and Puget Sound with a railroad and telegraph line.

Let us now see what is the fair import of the act of 1864, under 
which both parties claim possession.

By the third section of that act it was, among other things, 
provided as follows, to wit : “ That there be, and hereby is, 
granted to the ‘ Northern Pacific Railroad Company,’ its suc-
cessors and assigns, for the purpose of aiding in the construc-
tion of said railroad and telegraph line to the Pacific coast, 
and to secure the safe and speedy transportation of the mails, 
troops, munitions of war, and public stores, over the route of 
said line of railway, every alternate section of public land, not 
mineral, designated by odd numbers, to the amount of twenty 
alternate sections per mile, on each side of said railroad line, 
as said company may adopt, through the Territories of the 
United States, and ten alternate sections of land per mile on 
each side of said railroad whenever it passes through any 
State, and whenever on the line thereof the United States 
have full title, not reserved, sold, granted, or otherwise ap-
propriated, and free from preemption or other claims or rights, 
at the time the line of said road is definitely fixed, and a 
plat thereof filed in the office of the Commissioner of the Gen-
eral Land Office ; and whenever, prior to said time, [of definite 
location,] any of said sections or parts of sections shall have 
been granted, sold, reserved, occupied by homestead settlers, or 
preempted, or otherwise disposed of, other lands shall be selecte 
by said company in lieu thereof, under the direction of the Sec-
retary of the Interior, in alternate sections, and designate y 
odd numbers, not more than ten miles beyond the limits o 
said alternate sections. ...”

By the sixth section of the act it was, among other t mgs, 
provided as follows : , ,

“ § 6. And be it further enacted, That the President o 
United States shall cause the lands to be surveyed for’toi- y 
miles in width on both sides of the entire line of said roa , a 
the general route shall be fixed, and as fast as may be requ 
by the construction of said railroad ; and the odd sec ions
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land hereby granted shall not be liable to sale, or entry, or pre-
emption before or after they are surveyed, except by said com-
pany, as provided in this act.” The stipulation of facts omits the 
latter part of section 6 ; but of the words omitted this court 
will take judicial notice. They are as follows : “ But the pro-
visions of the act of September, eighteen hundred and forty-one, 
granting preemption rights, and the acts amendatory thereof, 
and of the act entitled ‘ An act to secure homesteads to actual 
settlers on the public domain,’ approved May twenty, eighteen 
hundred and sixty-two, shall be, and the same are hereby, ex-
tended to all other lands on the line of said road, when sur-
veyed, excepting those hereby granted to said company. And 
the reserved alternate sections shall not be sold by the Govern-
ment at a price less than two dollars and fifty cents per acre, 
when offered for sale.”

The railroad company insists that after the order of with-
drawal from “ sale or entry ” made in 1873 by the Commissioner 
of the Land Office, and based upon its map of general route, no 
right could be acquired by a settler upon any odd-numbered 
alternate section of land within the forty-mile limit indicated 
by the map of general route. As the lands in question were 
not surveyed until 1893, the company’s contention means that 
during the twenty years succeeding the withdrawal in 1873 all 
t e sections covered by the map of general route which would, 
upon a survey appear to be odd-numbered alternate sections, 
were absolutely excluded from occupancy by any settler having 
in view the homestead laws.

The defendant insists that the act of 1864 recognized the right 
o an immigrant to occupy any section of the public lands on 
r e general route up to the time of the definite location of the 
° , provided it was done in good faith with the intention to 
er ect is title under the homestead laws whenever it became 

SS1 e^° d° S°’ an^ if at the time of definite location it 
te^T WaS ^le occuPancy °f an odd-numbered al- 

^a e section the railroad company could not disturb him.
that\h 6 Sec^on °f the act of July 2,1864, it was declared 
granted °k sec^ons “ hereby granted,” that is, by that act 

j s ou d not be liable to sale, entry or preemption before
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or after they were surveyed, except by the company, as pro-
vided in the act. But we have also seen, looking at the third 
section, which was the granting section of the act, that Congress 
did not grant every odd-numbered alternate section within the 
general limits specified, but only the odd-numbered alternate 
sections to which the United States had full title, and which 
had not been previously reserved, sold, granted or otherwise ap-
propriated, and which werej^ree from preemption or “ other 
claims or rights ” at the time the line of the road was definitely 
fixed—giving to the railroad company the right to select lands, 
within certain limits, in place of such as were found, at the date 
of defi/nite location, to have been disposed of or to be “ occupied 
ly homestead settlers.”

The first inquiry is whether the railroad company acquired 
any vested interest in the land in dispute by reason merely of 
the acceptance by the Land Department of its map of general 
route or by reason merely of the withdrawal order of 1873. In 
other words, did the land, after the general route was estab-
lished, become segregated from the public domain and cease to 
be a part of the public lands, so as not to be subject to occu-
pancy, in good faith, by homestead settlers, prior to definite 
location ? These questions have a direct bearing on the present 
issues; for, if Congress did not intend—as, we think, it did not 
—that the railroad company should acquire any vested interes 
in these lands, prior to definite location, we can understand why 
it excluded from its grant any lands “ occupied by homestead 
settlers ” at the time of the defi/nite location of the road.

The above questions are, we think, distinctly answered in 
the negative by recent decisions of this court. Let us see 1 
such be not. the case. ,

In St. Paul & Pacific v. Northern Pacific, 139 U. S. , > 
it was held that after a map of a general route was file an 
up to definite location, the grant to the railroad companj ' 
in the nature of a “float,” and land which previously to e ni 
location had been reserved, sold, granted or otherwise aPPr 
priated, or upon which there was a preemption or ot er c a 
or right ” did not pass l>y the grant of Congress.

In United States v. Northern Pacific Bailroad Company,
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U. S. 284, 296, 298, the court said : “ The act of 1864 granted 
to the Northern Pacific Railroad Company only public land, 
. . . free from preemption or other claims or rights at the 
tim e its line of road was definitely fixed, and a plat thereof filed 
in the office of the Commissioner of the General Land Office.”

In Northern Pacific Railroad Company v. Sanders, 166 U. 
S. 620, 634, 636, it was adjudged that the railroad company 
“ acquired, by fixing its general route, only an inchoate right to 
the odd-numbered sections granted by Congress, and no right 
attached to any specific section until the road was defi/nitely 
located and the map thereof filed and accepted. Until such 
definite location it was competent for Congress to dispose of 
the public lands on the general route of the road as it saw 
proper.” In the same case the court, after observing that as 
the lands there in dispute were not free from claims at the date 
of definite location, it was of no consequence what was done 
with them after that date, proceeded : “ The only ground upon 
which a contrary view can be rested is the provision in the 
sixth section of the act of 1864, that ‘ the odd sections of land 
hereby granted shall not be liable to sale or entry or preemp-
tion before or after they are surveyed, except by said company, 
as provided by this act.’ But this section is not to be con-
strued without reference to other sections of the act. It must 
be taken in connection with section three, which manifestly 
contemplated that rights of preemption or other claims and 
ng ts might accrue or become attached to the lands granted after 
t general route of the road was fixed and before the line of 

cjinite location was established. Literally interpreted, the 
woi s above quoted from section six would tie the hands of the 

overnment so that even it could not sell any of the odd-num- 
ere sections of the lands after the general route was fixed— 

an interpretation wholly inadmissible in view of the provisions 
x , e lr(^ section. The third and sixth sections must be 
in tT ?ge?her’ an(^ so taken it must be adjudged that nothing 
of a 6 ST k Secti°n Prevented the Government from disposing 
fion^ °f t prior to the fixing of the line of definite loca- 
statut °r V reasons s^ted, from receiving, under the existing 

es, app ications to purchase such lands as mineral lands.”
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The principles announced in the Sanders case were reaffirmed 
in Menotti v. Dillon, 167 U. S. 703, 720, the court adding: “It 
is true, as said in many cases, that the object of an executive 
order withdrawing from preemption, private entry and sale, 
lands within the general route of a railroad is to preserve the 
lands, unencumbered, until the completion and acceptance of 
the road. But where the grant was, as here, of odd-numbered 
sections, within certain exterior lines, 1 not sold, reserved or 
otherwise disposed of by the United States,-and to which a 
preemption or homestead claim may not have attached, at the 
time the line of said road is definitely fixed,’ the filing of a map 
of general route and the issuing of a withdrawal order did not 
prevent the United States, by legislation, at any time prior to 
the definite location of the road, from selling, reserving or other-
wise disposing of any of the lands which, but for such legisla-
tion, would have become, in virtue of such definite location, 
the property of the railroad company.”

In United States v. Oregon &c. Railroad, 176 U. S. 28, 43, 
which involved the conflicting claims of two railroad companies 
to certain lands and required the court to determine the effect 
of a map of general route filed by the Northern Pacific Rail-
road Company, as well as the extent of the grant made to it, 
the court said : “ If therefore the Perham map of 1865 were 
conceded for the purposes of the present discussion to have 
been sufficient as a map of ‘ general route ’—and nothing more 
can possibly be claimed for it—these lands could not be re-
garded as having been brought by that map (even if it ha 
been accepted) within the grant to the Northern Pacific Rai 
road Company, and thereby have become so segregated from 
the public domain as to preclude the possibility of their bemo 
earned by other railroad companies under statutes enacte y 
Congress after the filing of that map and before any de ni ® 
location by the company of its line.” In the same case. n 
opposition to the views we have expressed it may be sai a 
the clause in the act of July 25,1866, providing for the se ec io 
under the direction of the Secretary of the Interior o an s 
the Oregon Company in lieu of any that should be onn 
have been granted, sold, reserved, occupied by homestea
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tiers, preempted or otherwise disposed of,’ shows that Congress 
did not intend to include in but intended to exclude from the 
grant to that company any lands that could have been earned by 
the Northern Pacific Railroad Company by definitely fixing its 
route and filing its map of definite location. Undoubtedly 
those lands would be regarded as having been appropriated 
when the route of the Oregon road was definitely located, if 
prior to that date the route of the Northern Pacific Railroad 
had been definitely fixed, and if such lands were within the 
exterior lines of that route. But, as we have said, these lands 
were within the limits of the grant of July 25,1866, and had not, 
at that time, or when the route of the Oregan road was defi-
nitely located, been appropriated for the benefit of the Northern 
Pacific Railroad Company, for the reason that the latter com-
pany had not then filed any map of definite location. The 
Northern Pacific Nailroad Company could take no lands except 
such as were unappropriated at the time its line was definitely 
fixed. It accepted the grant of 1864 subject to the possibility 
that Congress might, before its line was definitely fixed, author-
ize other railroad corporations to appropriate lands within its 
general route, allowing it to select other lands in lieu of any 
so appropriated. The lands here in dispute were consequently 
su ject to be disposed of by Congress when the act of 1866 
was passed; and (the line of the Northern Pacific Railroad not 
aving been definitely located prior to the passage of the for- 

b 1890) the Oregon Company became entitled to
a e t e lands and to receive patents therefor in virtue of its 

accepted map of definite location.” See also Wilcox n . Eastern 
ruTTo an^ C0’’ 1^8 S. 51, and NLessinger v. Same, 176 

com’16 CaSeS a8°ve cited definitely determine that the railroad 
of iJ3 d^ a°iclu^re<^ no vested interest in any particular section 
raa n - TV a^er a definite location as shown by an accepted 
bv th 1 S ln*’ and tl*at until definite location the land covered

In s maP ° general rou^e was a “ float,” that is, at large.
ciuirpd * ° proposition that the railroad company ac- 
beine- pV kt  ^an(^s dispute, upon its general route

a is ed, reference has been made to some expressions
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in the opinion of Mr. Justice Field in Buttz v. Northern Pacific 
Railroad, 119 IT. S. 55, 71 and 72, to the effect that when the 
general route of that road was made known by a map duly filed 
and accepted, “ the law withdraws from sale or preemption the 
odd sections to the extent of forty miles on each side. The ob-
ject of the law in this particular is plain ; it is to preserve the 
land for the company to which, in aid of the construction of the 
road, it is granted.” But it is evident, in view of both prior 
and subsequent decisions, that this language is not to be taken 
literally or apart from the other portions of the opinions of the 
eminent jurist who delivered the judgment of the court. If, 
upon the filing and acceptance of the map of general route, the 
law withdrew the odd-numbered sections, then the previous 
holding in many cases that until definite location the grant was 
a float, with no interest in specific sections being acquired by 
the railroad company, would be meaningless; and there would 
be some difficulty in Congress appropriating such lands prior to 
definite location. Indeed, it is manifest that the court did not 
mean to announce any new doctrine in the Buttz case; for Mr. 
Justice Field, when delivering judgment in that case, said that 
the charter of the Northern Pacific Railroad Company contem-
plated “ the filing by the company, in the office of the Commis-
sioner of the General Land Office, of a map showing the defi-
nite location of the line of its road, and limits the grant to such 
alternate odd sections as have not at that time, been reserved, 
sold, granted, or otherwise appropriated, and free from preemp-
tion, grant, or other claims or rights, . . • Nor is there 
anything inconsistent with this view of the sixth section as to 
the general route, in the clause in the third section making t e 
grant operative only upon such odd sections as have not been 
reserved, sold, granted, or otherwise appropriated, and to w ic 
preemption and other rights and claims have not attached, w en 
a map of the definite location has been filedP .

Further, we had occasion in Northern Pacific Railroa v. 
Sanders and United States v. Oregon &c. Railroad Coinpwpn 
above cited, to limit the broad language in the Buttz ca 
which implied that after the general route was fixed t e a 
was withdrawn by’ the law for the railroad company.
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said in the last named case: “ This language was too broad if 
it is construed to express the thought that public lands, when 
within the exterior lines of a ‘ general route,’ are ‘ appropriated ’ 
from the time the map of such route is filed, so as to prevent 
them from being granted by Congress to and from being earned 
by another railroad corporation prior to the filing of a map of 
definite location by the company designating such general 
route.”

It results that the railroad company did not acquire any 
vested interest in the land here in dispute in virtue of its map 
of general route or the withdrawal order based on such map; 
and if such land was not “free from preemption or other 
claims or rights,” or was “ occupied by homestead settlers ” at 
the date of the definite location on December 8,1884, it did not 
pass by the grant of 1864. Now, prior to that date, that is, 
in 1881, Nelson, who is conceded to have been qualified to 
enter public lands under the homestead act of May 20, 1862, 
went upon and occupied this land and has continuously resided 
thereon. The land was not surveyed until 1893, but as soon 
as it was surveyed he attempted to enter it under the home-
stead laws of the United States, but his application was re-
jected, solely because, in the judgment of the local land officers, 
it conflicted with the grant to the Northern Pacific Railroad 

ompany. He was not a mere trespasser, but went upon the 
an in good faith, and, as his conduct plainly showed, with a 

view to residence thereon, not for the purposes of speculation, 
an with the intention of taking the benefit of the homestead 
aw y perfecting his title under that law, whenever the land 
was surveyed. And for fourteen years before the railroad 
ompany by an ex parte proceeding, and without notice to 
m, so ar as the record shows, obtained from the Land Office 
ti^r c^ra’ an<^ ^or sixteen years before this ac- 
land^U r0U^1^’Jle maintained an actual residence on this 
not a ’ S° ^ipnlated in this case. As the railroad had 
UDonC’tU1^ any.vested interest in the land when Nelson went 
faith to 8 C.On^nuous occupancy of it, with a view, in good 
survevedaC^Ulre- un<^r homestead laws as soon as it was 

, constituted, in our opinion, a claim upon the land
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within the meaning of the Northern Pacific act of 1864; and 
as that claim existed when the railroad company definitely 
located its line, the land was, by the express words of that act, 
excluded from the grant.

This view protects the bona fide settler in his home, estab-
lished upon the invitation of the Government under great diffi-
culties, and does no injustice to the railroad company; for, 
after restricting the grant to such odd-numbered sections of 
lands, within specified lateral limits, as were free from pre-
emption or “ other claims or rights ” at the time the line of the 
road was definitely fixed, Congress, in the act of 1864, as we 
have seen, proceeded : “ And whenever, prior to said time [of 
definite location] any of said sections or parts of sections' shall 
have been granted, sold, reserved, occupied by homestead settlers^ 
or preempted, or otherwise disposed of, other lands shall be se-
lected by said company in lieu thereof” etc. The words “occu-
pied by homestead settlers” show that Congress intended by the 
charter of the Northern Pacific Railroad Company—whatever 
it may have intended as to other companies receiving grants 
of public lands—that occupancy by a homestead settler, with 
the intention to take the benefit of the homestead laws, consti-
tuted a claim which, existing at the date of definite location, 
would exclude from the grant land that might otherwise be 
covered by it. If Congress did not intend thus to protect the 
occupancy of homestead settlers, the reference to lands being 
“ occupied by homestead settlers,” at date of definite location, 
was meaningless, and it was useless to reserve to the company 
the privilege of selecting lands in lieu of those lost by such oc-
cupancy. Congress knew, when passing the act of 186 , a 
one going west to establish his home could not know whet er 
the unsurveyed land occupied by him would be an exen-num 
bered or odd-numbered section. Hence, the provision in se> 
tion 3 in relation to odd-numbered sections “ occupied by 
stead settlers.” The efficacy of such a provision could no 
destroyed except by further legislation. It is as if Congress^ 
in words declared that among the “ other claims or rig 
which the land must be free at the time of definite loca io 
order that the railroad company might take, were c aims
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ing out of occupancy by homestead settlers. Such settlers Con-
gress, in effect, declared should be protected in their rights, and 
the railroad company should be reimbursed by lieu lands near 
by. Nelson’s occupancy, we have seen, commenced in 1881, 
while the definite location of the road occurred in 1884. That 
he occupied and continuously resided upon the land in dispute 
as a homestead settler after 1881 is admitted.

If it be said that Nelson’s claim was that of mere occupancy, 
unattended by formal entry or application for the land, the an-
swer is that that was a condition of things for which he was 
not in anywise responsible, and his rights, in law, were not les-
sened by reason of that fact. The land was not surveyed until 
twelve years after he took up his residence on it, and under the 
homestead law he could not initiate his right by formal entry 
of record until such survey. He acted with as much prompt-
ness as was possible under the circumstances.

In Ard v. Brandon, 156 U. S. 537, 543, this court said: “ The 
law deals tenderly with one who, in good faith, goes upon the 
public lands, with a view of making a home thereon. If he 
does all that the statute prescribes as the condition of acquir-
ing rights, the law protects him in those rights, and does not 
make their continued existence depend alone upon the question 
whether or no he takes an appeal from an adverse decision of 
the officers charg.ed with the duty of acting upon his applica-
tion. In the same case the court quoted with approval these 
words from Clements v. Warner, 24 How. 394, 397 : “ The pol-
icy of the Federal Government in favor of settlers upon public 
an s has been liberal. It recognizes their superior equity to 

come the purchasers of a limited extent of land, comprehend- 
lng t eir improvements, over that of any other person.” 
___ n the recent case of Tarpey v. Madsen, 178 U. S. 215, 219

w ich was a contest between the Central Pacific Railroad 
ompany and a preemptor who sought to avail himself of the 

^c o eptember, 1841—it was found as a fact that the land in 
on n + “ on at the date of definite location, (which was 
and ° ° er 1868?) the improvements of a hona fide settler; 
the °ttl qUeSti°nS case was h°w tar the rights of 

se er, based upon a l)ona fide occupancy, were affected by
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the absence of a local land office in which could be made some 
record of his application or entry. This court said: “ It is true 
that there was then no local land office in which those seeking 
to make preemption or homestead entries could file their de-
claratory statements or make entries, and the want of such an 
office is made by the Supreme Court of the State one of the 
main grounds for holding that the land did not pass to the rail-
road company. We agree with that court fully in its discussion 
of the general principles involved in the failure of the Govern-
ment to provide a local land office. The right of one who has 
actually occupied, with intent to make a homestead orpreempt/wn 
entry, cannot l>e defeated l>y the mere lack of a place in which to 
make a record of his intent. . . . If Olney was in possession 
of this tract before October 20,1868, [date of definite location] 
with a view of entering it as a homestead or preemption claim, 
and was simply deprived of his ability to make his entry or de-
claratory statement by the lack of a local land office, he could 
undoubtedly, when such office was established, have made his 
entry or declaratory statement in such way as to protect his 
rights.” In the present case, the settler waited from 1881 to 
1893 for the land to be surveyed, and as soon as that was done 
he attempted to enter it under the homestead law in the proper 
office, but his claim was overruled upon the theory, unfounde 
in law7, that the land was covered by the railroad grant.

So far we have proceeded on the ground that as the act o 
1864 granted to the railroad company the alternate sections o 
which at the time of definite location the United States a 
full title, not reserved, sold, granted or appropriated, and w w 
were free from preemption or other claims or rights at a e 
definite location, and authorized the company to select o a 
lands in lieu of those then found to be “ occupied by homes ea^ 
settlers,” Congress excluded from the grant any land so oc 
pied with the intention to perfect the title under the homes e 
laws whenever the way to that end was opened by a.survey

3. But the case of the appellant does not depend entire y » 
this view of the act of 1864. It is placed on impregnab e gr 
by the act of May 14, 1880, c. 89, entitled “ An act or 
lief of settlers on public lands,” and which was in orce
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in 1881, Nelson settled upon the land in dispute. The act is as 
follows: “ 1. That when a preemption, homestead or timber-
culture claimant shall file a written relinquishment of his claim 
in the local land office the land covered by such claim shall be 
held as open to settlement and entry without further action on 
the part of the Commissioner of the General Land Office. § 2. In 
all cases where any person has contested, paid the land office fees, 
and procured the cancellation of any preemption, homestead, or 
timber-culture entry, he shall be notified by the register of the 
land office of the district in which such land is situated of such 
cancellation, and shall be allowed thirty days from date of such 
notice to enter said lands : Provided, That said register shall be 
entitled to a' fee of one dollar for the giving of such notice, to 
be paid by the contestant, and not to be reported. § 3. That 
any settler who has settled, or who shall hereafter settle, on any 
of the public lands of the United States, whether surveyed or 
unsurveyed, with the intention of claiming the same under the 
homestead laws, shall be allowed the same time to file his home-
stead application and perfect his original entry in the United 
States Land Office as is now allowed to settlers under the pre-
emption laws to put their claims on record, and his right shall 
relate back to the date of settlement, the same as if he settled 
under the preemption laws.” 21 Stat. 140.

The third section of this statute is a distinct confirmation of 
the rights of a qualified person who had theretofore settled or 
should thereafter settle “ on any of the public lands of the United 

tates, whether surveyed or unsurveyed, with the intention of 
c aiming the same under the homestead laws; ” though, of 
course, no lands could be deemed of that character which had 
prior to such settlement become vested in a railroad company 
m virtue of an accepted map of definite location. It is, as we 

veseen, a fixed principle in the law relating to the adminis- 
1 a^lon of the public lands that a railroad grant is a mere float 
w'th’ ^oca^on’ anc^ that prior to that date all lands, 

* in t e exterior limits of a general route, are entirely at the 
^isposa of the Government, to be appropriated as it desires, 
centpd^ r°a^ COmPan^’ as already shown, acquired, by its ac-

P map of general route, no interest in any specific lands,
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but only a right to take those to which, at the date of definite 
location, the United States had full title, and upon which there 
was no claim, and which were not “ occupied by homestead 
settlers.” It was, therefore, competent for the United States 
by the act of 1880—which was four years prior to the definite 
location of the Northern Pacific Railroad—to give additional 
rights to those who had then settled, or might thereafter in 
good faith settle upon any of the public lands. Some who have 
made comments on this act seem to overlook the broad lan-
guage of section three, and to forget that that section embraces 
not only those who had theretofore, but those who might there? 
after, settle on the public lands, whether surveyed or unsurveyed. 
Nelson settled on unsurveyed public land, in which the railroad 
company had no vested or specific interest and the third section 
of the act of 1880 was purposeless if it did not allow him to 
perfect his title under the homestead laws, as soon as the land 
was surveyed.

The meaning we have given to the words ££ occupied by 
homestead settlers” in the act of 1864, and what has been said 
about the act of 1880, finds support in decisions of the Land 
Department. It will be well in view of the far-reaching con-
sequences of the decision in the present case to refer to some of 
those decisions.

In Southern Pacific Railroad {Branch} v. Lopez, 3 L. D-18, 
131 (1884), Secretary Teller said that the act of July 27,1866, 
14 Stat. 292, relating to the Southern Pacific Railroad Com 
pany, “ granted only such lands as were ‘ not reserved, so , 
granted, or otherwise appropriated, and free from preemption 
or other claims or rights ’ at date of definite location ; an pr0- 
vided that £ whenever prior to said time any of said sections 
or parts of sections shall have been occupied by homes 
settlers, preempted,’ etc., lieu lands might be taken. t 
be observed that this was the language of the Northern aci 
Act of 1864. The Secretary proceeded: “ Now a homes ea^ 
entry, which must be made on surveyed lands, would be wi 
the descriptive terms ‘other claims’ without.doubt; u 
question material to the case before me, wherein the lan 
not surveyed, is whether a homestead settlement on unsurvey
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land, with a view to entering it when surveyed, is within said 
terms. 1 think it is. Construing together the granting words 
and those respecting the lieu land selection, it is evident that 
one of the ‘ other claims or rights ’ excepting land from the 
operation of the grant was ‘ occupation [occupied] by home-
stead settlers.’ The word ‘ occupied ’ and the idea conveyed 
by it were foreign to the homestead law at date of this act, as 
an essential element in the reservation of land. I need not 
recite the numerous decisions of the courts and of the Land 
Department, which settle the principle that under the home-
stead law it is the 1 entry ’ which reserves land (except for the 
short period during which it is reserved by settlement under 
the act of May 14, 1880,) and not any occupation by the 
claimant before or after it. The language of the granting act 
is therefore peculiar in this respect, and we are to suppose that 
it was used deliberately, with knowledge of then-existing law, 
and for a special and important purpose. We must interpret 
it in accordance with this evident purpose. Congress was 
aware that by this act it was making grants of lands far beyond 
the line of the government surveys, in regions occupied and to be 
occupied largely by settlers awaiting the advent of the surveyor 
toprefer their claims. By section 6 the homestead law was 
extended to the even sections after survey, and expressly with-
held from the odd sections before and after survey, and yet in 
section 3 land £ occupied by homestead settlers1 was excepted 
j'tom the grant. Congress knew that unsurveyed land could not 
s entered'1 as homestead ; it had in terms prohibited homestead 
entry on these lands j it was aware that only by such (ent/ry ’

a claim be appropriated' and reserved from the grant, 
^t out' express exception ’ and therefore in the use of the words 

occupied by homestead settlers ’ it intended to make such ex-
press exception, and to indicate a differentkind of appropriation 
th a C8e^ers n°t within the letter of the homestead law, 
^oug clearly within its spirit, namely, those who had made a 
. me on the public domain in advance of the surveys, with the 
w ntum of subsequently claiming it under said law. If this 

not the purpose, then the employment of the peculiar 
guage referred to was a vain and useless thing; and such a
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thing we are not to suppose Congress had done. 92 U. S. 733. 
It therefore follows that the land claimed by Lopez, whose 
proofs are not questioned in any particular, and who preferred 
his claim promptly upon survey, was ‘occupied by a home-
stead settler ’ when the gra/nt to this company took effect^ and 
hence excepted from the operation of the grant.”

In Northern Pacific Railroad Company v. Anrys, 10 L. D. 
258-9 (1890), which was a contest between the Northern 
Pacific Railroad Company and a homesteader who had settled 
on unsurveyed public lands, Secretary Noble said: “ It is urged 
that the land was not subject to the operation of the homestead 
law at the date of Newland’s settlement, because unsurveyed, 
and that the homestead claim could have attached only by entry. 
But it must be remembered that the rights of the parties here 
must be determined by a proper construction of the railroad 
grant rather than of the general homestead law. It must be 
admitted that the ruling in the case at bar is in line with those 
of the Department for many years. In the case of Southern 
Pacific Railroad Company n . Lopez, 3 L. D. 130, the question 
here presented was fully discussed in connection with a grant 
framed in words identical with those used in the grant for the 
Northern Pacific Company, and it was held that a homestead 
settlement on unsurveyed land with a view to entering it when 
surveyed is within the term * other claims,’ and that it is 
evident that one of the “ other claims or rights ” excepting 
land from the operation of the grant was “ occupation y 
homestead settlers.” ’ In support thereof it was urged t. a 
Congress was aware that by the act in aid of a road exten mg 
across the western half of the continent, it was making a 
grant far beyond the line of government surveys, in re®1^ 
occupied and to be occupied largely by settlers awaiting 
advent of the surveyor to prefer their claims. In this 'iewr^ 
concur. It seems beyond question that it was to protec su^ 
settlers as described above that Congress excepted , 
operation of the grant tracts ‘ occupied by homestead se e 
Had Congress intended to extend its protection only to 
who had made entry, it would have said so, in other an 
propriate words. The ordinary exception of ‘ lands to
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a homestead right has attached ’ would have fully protected 
that class of settlers. But Congress went further and made 
occupation the test, instead of entry. I do not deem it nec-
essary to cite cases to show that the views of the Department 
on this point have not changed.”

In Spicer v. Northern Pacific R. R. Co.,-10 L. D. 440, 443, 
the rights of an Indian were disputed by the Northern Pacific 
Railroad Company under the act of March 3,1875, 18 Stat. 402, 
420, c. 131, extending the benefit of the homestead laws of the 
United States, with certain restrictions upon the title when ob-
tained, to Indians twenty-one years of age, or the head of a 
family having abandoned the tribal relations. Secretary No-
ble said: “ The provisions of this act were in force at the date 
when the company’s rights attached on definite location of its 
road, and, if the matters alleged relative to the claim of the In-
dian, Enoch, be true, he was at that date, and had been for many 
years prior thereto, living upon the land in question,-as his home, 
with the intention to acquire title thereto as a homestead ; he had 
valuable and permanent improvements thereon, and had culti-
vated the same for many years, during all of which time he 
claimed it as his home. Such a claim, it seems to me, is clearly 
covered by the excepting clause of the grant to the company, 
and, if proven, would be sufficient, in my judgment, to defeat 
the claim of the company to the land. True, the Indian had 
put no claim of record for the land, but it is well settled by de-
partmental rulings that while such omission might defeat the 
c aim as against a subsequent settler who duly places his claim 
of record, it will not defeat such claim as against the United 

tates,. and the land covered thereby will be excepted  from the 
operation of any grant for the benefit of a railroad company at- 
taching subsequently to the inception of the settlement right.

orthern Pacific Railroad Company v. Evans, 7 L. D. 131, and 
aut orities there cited. It is also well settled that a claim rest- 

settlement, residence and improvements, acquired prior 
t to the date when the company’s rights attached under its 

grant, is sufficient to except the land covered thereby from the 
operation of such grant.”

D Northern Pacific Railroad Company v. NLcCrimmon, 12 
v ol . clxxxviii —9
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L. D. 554, it was said : “ In support of this appeal, counsel for 
the railroad company contend that Thomas did not claim the 
land as government land, but as railroad land, and that, although 
the land was excepted from the withdrawal on general route, 
yet Thomas did not insist upon the right to take it as govern-
ment land, but was satisfied to claim it under the railroad com-
pany. Under the ruling of the Department, as announced in 
the cases of Northern Pacific Bailroad Company v. Bowman, 
7 L. D. 238, and Northern Pacific BaiVroad Company v. Potter, 
11 L. D. 531, the only question to be determined is, whether 
there was a settlement on the land at date of definite location 
by one having the qualification to enter the land under the settle-
ment laws, and, if these facts are shown, the land would be ex-
cepted from the operation of the gra/nt, although such settler 
might not have known of his right, but held the land under the 
belief that it was railroad land.”

In Northern Pacific Railroad Company v. Plumb, 16 L. D- 
80, it appeared that the land in dispute was within the primary 
limits of the company’s grant as shown by map of definite loca-
tion filed July 6, 1882, and was also within the limits of the 
withdrawal on map of general route filed February 21,1872. 
Secretary Noble said: “ The onlv question raised by the appea 
is as to whether the occupancy shown by Plum was suflici 
to defeat the grant. It appears that in 1881 Plumb took pos 
session of the tract in question, together with an adjoining 
forty-acre trac.t, upon which he resided. In the spring of 18 
he broke the entire tract in question and enclosed it wit a 
fence, and has since had possession of and improved the an • 
He had never exercised the preemption right, and was t ere- 
fore duly qualified to claim the land under his settlement ng 
In 1886 he contracted to purchase the adjoining f°r^y acr^’ 
upon which he had resided, from the company, and at t e ea 
ing it was sought to show that he also claimed the an 
question under the grant at the date of the definite loca ion 
the road, but the testimony will not warrant such a n 
Being in possession of the land in question at the a o 
definite location of the road with valuable improvements e 
and duty qualified to assert a right thereto under the se
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laws, he had such a right to the land as served to def vat the grant, 
and the fact that the claim subsequently asserted by him was un-
der a different law from those providing for settlement can in no-
wise affect his rights in the premises. Being excepted from the 
grant by reason of his settlement, Plumb was at liberty to seek 
title from the Government under any law under which such 
lands might be taken.”

In Northern Pacific Railroad Compa/ny v. Benz, 19 L. D. 
229, the land in dispute was within the limits of the grant to 
the company, as shown by map of definite location filed July 6, 
1882, and was covered by the withdrawal upon general route 
of February 21, 1872. Secretary Smith said: “ The present 
contest is between the railroad company on one part, and Hoy 
and Benz on the other. If it can be made to appear affirma-
tively, by good and- sufficient testimony, that either of these 
parties, Hoy or Benz, was in possession of said land J uly 6,1882, 
when the line of the road opposite thereto was definitely fixed, 
and, at the same time, had the right to perfect title to the same 
ander the preemption or homestead laws, such possession excepted 
the land from the grant to therailroad company and reduced the 
contest to one between Hoy and Benz; or, rather, to one be- 
ween Hoy and the legal representatives of Benz, he having died 

since entering his appeal.” It was found that on July 6, 1882, 
oyt was a competent entryman under the homestead laws.

hat has been said as to the meaning and scope of the acts 
o 1864 and 1880 is not inconsistent with anything decided in 
^addox v. Burnham, 156 U. S. 544, and Wood v. Beach, 156 
U S. 548.
a In Maddox v. Burnham the question was as to the rights of 

omestead occupant as against a certain railway company.
section of the act of 1880, the court said: 

land Sec^on ^or first time the right of a party entering 
tim Uf V* homestead law was made to relate back to the 
riaht° se^ement- But this act was passed long after the 
passed to & company had accrued and the legal title had
title ?i *S n°t °Perative, therefore, to divest such legal 
the d f ar^e aS a^a^n'8^ 8UGh title any equitable rights which 

en ant theretofore had.” This was a case therefore in
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which the claim based upon occupancy accrued after the legal 
title had become vested in the railroad company, not a case in 
which the grant was,..as here, a float with no right attached to 
any specific section.

In Wood v. Beach—which was a contest between a homestead 
settler and a railway company—it appeared that the map of 
the line of definite location was filed December 6, 1866, and a 
withdrawal followed in 1867, while the occupation and settle-
ment of the homesteader did not commence until June 8, 1870. 
Of course, the legal title to the sections granted vested in the 
railway company upon the filing and acceptance of the map of 
definite location. Besides the withdrawal in 1867 was pursu-
ant to the express command of the act of Congress of July 26, 
1866, 14 Stat. 290, § 4, which provided that as soon as the rail-
way company should “ file with the Secretary of the Interior 
maps of its line, designating the route thereof, it shall be the 
duty of said Secretary to withdraw from the market the lands 
granted by this act in such manner as may be best calculated 
to effect the purpose of this act and subserve the public interest. 
It might well be, therefore, that one whose right, resting upon 
occupancy^ had accrued, as in Maddox v. Burnham, after the 
legal title passed to the railroad company, or one who, as m 
Wood v. Beach, did not settle upon the public lands until after 
the railroad company had definitely located its road, and after 
the lands had been withdrawn from market pursuant to the i 
rections of an express act of Congress, could not, as against e 
railroad company, acquire an interest in them in virtue o t e 
act of 1880. .

Nor is there any conflict between the decision now ren ere 
and Northern Pacific Railroad v. Colburn, 164 IT. 8. 383ob 
as appears from the opinion and record in that case, the an 
there claimed to have been occupied by a homestead sett er, a 
the date of definite location, was surveyed public land, an 
good faith of the occupation was not manifested by an en , 
or an attempt at entry, at any time in the local land o ce. 
was held that the inchoate right of the homesteader mus 
initiated by a filing in the land office. In the present cas 
we have seen, the land occupied was unsurveyed, an a
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time of such occupancy, the land being unsurveyed, th„ere could 
not then have been any filing or entry in the land office.

The case before us is altogether different. Nelson’s occu-
pancy occurred after the passage of the act of 1880. While 
that act did not apply to a railroad company which had ac-
quired the legal title, by a definite location of its road, it dis-
tinctly recognized the right prior to such time to settle upon the 
public lands, whether surveyed or unsurveyed, with the inten-
tion of claiming the same under the homestead laws. In oc-
cupying the land here in dispute Nelson did not infringe upon 
any vested right of the railroad company; for there had not 
been at the date of such occupancy in 1881 any definite location 
of the line of the railroad, and the land, so occupied, with other 
lands embraced by the map of general route, constituted only a 
“ float,” the company having, at most, only an inchoate interest 
in them, a right to acquire them, if, at the time of definite loca-
tion, it was not “ occupied by homestead settlers ” nor incum-
bered with “ other claims or rights.” The withdrawal merely 
from “ sale or entry ” in 1873, based only on a map of the gen-
eral route of the road, did not identify any specific sections, 
was not expressly directed or required by the act of 1864, was 
made only out of abundant caution and in accordance with a 
practice in the Land Department, and did not and could not 
affect any rights given to homestead occupants by Congress in 
the acts of 1864 and 1880. Besides, the order made in 1873 to 
withhold from sale or ent/ry all the odd-numbered sections fall- 
mg within the limits of the general route wras without practical 
va ue so far as the land in dispute was concerned ; for such land 
a not been surveyed, and there could not have been any sale 

or entry of unsurveyed lands. At any rate, the order of with- 
rawal directing the local land office to withhold from “ sale or 

e,n y °dd-numbered sections within the limits of the. gen- 
' route could not prevent the occupancy of one of those sec- 

t OI\S ^ri°r t°. ^finite location by one who in good faith in- 
such6 ’ C^m benefit of the homestead law; this, because 
1864 occuPancy was distinctly recognized by the act of 
to n hl' Were n°tso’ ^e act of 1880, in its application

ic ands, which have not become already vested in some
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company .or person, must be held to have so modified the order 
of withdrawal based merel/y on general route, that such order 
would not affect any occupancy or settlement made in good faith, 
as in the case of Nelson, after the passage of that act, andprwr 
to definite location. This conclusion cannot be doubted, because 
the act of 1880 made no exception of public lands covered by 
orders of withdrawal from sale or entry based merely on gen-
eral route, and because also public lands, which had not become 
vested in the railroad company, by the definite location of its 
line, were subject to the power of Congress.

It results that the Supreme Court of the State of Washington 
erred in not affirming the judgment of the court of original ju-
risdiction in favor of the defendants.

The judgment must be reversed, and the cause remanded for 
such further proceedings as may not be inconsistent with this 
opinion.

Me . Justi ce  Brewer , with whom Mr . Justi ce  Brown  and 
Mr . Justi ce  Shiras  concur, dissenting.

I dissent from the judgment in this case. It overrules a unan-
imous judgment of this court, one which for nearly twenty 
years has been a guide to the Land Department in the construc-
tion of the Northern Pacific Railroad grant. Further, in effect 
it declares that an entire section in the act of Congress making 
the grant, a section which from the inception of the work of con 
struction has always been regarded by the parties in tereste as a 
provision intended to secure to the company the full measure o 
lands granted, is meaningless, and gave the company abso u e J 
no protection whatever. «

It is admitted that the company fixed the general rou e> 
its road coterminous with the road in controversy an wi 
forty miles thereof, by filing a plat of such route wi 
Commissioner of the General Land Office on August 2 , >
and that on November 1, 1873, the odd-numbere secJ 
within the forty-mile limits of this route were by t e 
Department withdrawn from sale or entry and the ev„er^ich 
bered sections increased in price to $2.50, notice o
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order was immediately filed in the local land office. In 1881, 
eight years thereafter, the plaintiff in error for the first time 
entered upon the lands and commenced its occupation. It 
is also admitted that by construction of its road the company 
has perfected its title to its land grant. Now, when the com-
pany filed its map of general route and obtained from the 
Land Department the order of withdrawal, it believed that it 
acquired something. It did not suppose that it was doing 
a vain and useless thing. It did not believe that Congress 
had cheated it with a delusive expectation of a benefit which 
it did not intend to give.

Was it justified in such belief ? To answer this it is well to 
look back to the condition of things at the time the granting 
act was passed. In 1862, Congress created the Union Pacific 
Railroad Company to build a railroad from the Mississippi 
River to the Pacific Ocean along the only then frequented line 
of travel. It made to the company a land grant, one fourth the 
size of the Northern Pacific grant, and agreed to lend it $16,000 
and upwards per mile to aid in the construction, taking a first 
mortgage on the road as security for the loan. Notwithstand-
ing this grant of land, this loan of money, and the fact that the 
road was to be along the only frequented line of travel, capital 
could not be induced to invest in the enterprise. Two years 
thereafter, and in 1864, Congress passed an amendatory act 
which doubled the land grant, making it half as large as that 
o the Northern Pacific, and agreed to take as security for its 
oan a second mortgage, giving to the company the right to 

P ace a first mortgage on the road in an amount equal to the 
government loan. And only after this large financial assistance 
an increased land grant was the work of construction com- 
ymnce . On the same day Congress .passed the act incorporat- 
J1© t e Northern Pacific Railroad Company and making to it its 
srant. It promised no assistance in money, but only in lauds, 
n or er to give the company assurance that it would obtain its 

co Placed the act section 6, the section which this 
j now h°lds is absolutely ineffectual therefor. That section 

reads:
■dnrf be it further enacted, That the President of the United 
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States shall cause the lands to be surveyed for forty miles in 
width on both sides of the entire line of said road, after the 
general route shall be fixed, and as fast as may be required by 
the construction of said railroad; and the odd sections of land 
hereby granted shall not be liable to sale, or entry, or preemp-
tion before or after they are surveyed, except by said company, 
as provided in this act; but the provisions of the act of Sep-
tember, eighteen hundred and forty-one, granting preemption 
rights, and the acts amendatory thereof, and of the act entitled 
‘ An act to secure homesteads to actual settlers on the public 
domain,’ approved May twenty, eighteen hundred and sixty- 
two, shall be, and the same are hereby, extended to all other 
lands on the line of said road, when surveyed, excepting those 
hereby granted to said company. And the reserved alternate 
sections shall not be sold by the government at a price less than 
two dollars and fifty cents per acre, when offered for sale.

At the time of the passage of the act the entire body of the 
country from the western boundary of Minnesota to the Cascade 
Range was unoccupied, untraveled, and almost wholly unex-
plored. As said by Senator Hendricks, when the bill was before 
the Senate: “ Everybody can see at a glance that it is a w ork 
of national importance. It proposes to grant lands in a nort 
era latitude where, without the construction of a work like t a, 
the lands are comparatively without value to the governmen. 
No person acquainted with the condition of that section o 
country supposes that there can be very extensive settlemen 
until the government shall encourage those settlements y 
construction of some work like this.” And by Senator ar an, 
the chairman of the Committee on Public Lands: Thes 
mittee on Public * Lands agree to report this bill favora y 
account of the vast consequence that will attach to the comP 
tion of the road. The land is to be conveyed to the compi* 
only as the road progresses. The committee were o °F1• 
that if the road should be built the government cou we 
ford to give one half the land, for the distance of forty m 
each side of the road, to secure its completion. If it s ou 
be built, no lands will have been conveyed.’ In ot er 
the proposition was to give half of the lands within or y
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of the road to the company—not to give as much land as would 
be equal to half the lands within forty miles of the road, but 
to give half of those lands. The difference is obvious. The 
construction of a railroad increases the value of contiguous 
lands. Congress doubles the price of the even-numbered sec-
tions which it retains. It makes no little difference to a com-
pany whether it receives lands along the line of the road which 
it constructs, lands which have been increased in value by reason 
thereof, or an equal amount of lands hundreds of miles away 
and not so increased in value.'

The withdrawal was not left to the discretion of the com-
pany, but was to be made by the President, after the general 
route had been fixed, and “ as fast as may be required by the 
construction of said railroad.” True, the language is that he 
“ shall cause the lands to be surveyed; ” but this, coupled with 
the prohibition against sale or entry, was tantamount to a 
direction to withdraw, and has always been so regarded by the 
Land Department and all parties interested. Thus he was to 
determine whether the time had arrived for a withdrawal. 
The withdrawal was in fact made. The President exercised 
his judgment and decided that the time had arrived for a with-
drawal, and the Land Department through all its officials pro-
ceeded to act accordingly. The direction in the withdrawal 
was “ to withhold from sale or entry all the odd-numbered 
sections falling within these limits.” Surely this action of the 

resident and the Land Department is entitled to the highest 
consideration. As said by Chief Justice Marshall in Cohens v.

wginia, 6 Wheat. 264, 418 : “ Great weight has always been 
a tached, and very rightly attached, to contemporaneous ex- 
posi ion. See the many authorities on this proposition col- 
ected in Fairbank v. United States, 181 U. S. 283, 307.

nt notwithstanding this section, notwithstanding the action 
Me executive officers in directing a withdrawal of this land 
ie^fSa^ °r en^r^’ is now by the court that it was sub- 
rihf0 h°meStead entrF’ an^ that the entryman acquired a 
withd ° °^ta^n title by an entry made eight years after the 
section^T COUrse’ as I sa^’ suc^ a ru^n& nullifies the

A withdrawal from sale or entry which leaves un-
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affected the right of purchase or entry is an irreconcilable con-
tradiction. But can there be any reasonable doubt as to the 
meaning of section 6 or that Congress intended exactly what 
was done by the executive officers, to wit, the withdrawal of 
all the odd sections within the forty-mile limit from sale, entry 
or preemption ? The significant words are these: “ The odd 
sections of land hereby granted shall not be liable to sale, or 
entry, or preemption before or after they are surveyed, except 
by said company.” Now it is said in the opinion of the major-
ity that section 3 defines what is ££ hereby granted” as “every 
alternate section ” to which “ the United States have full title, 
not reserved, sold, granted or otherwise appropriated, and free 
from preemption or other claims or rights at the time the line 
of said road is definitely fixed,” that those lands, and those 
only, are the ones not liable to sale, entry or preemption, ex-
cept by the company. It will help to write out the sentence 
with a substitution for the words ££ hereby granted ” of the 
definition thereof which is presented, and it will read substan-
tially as follows: The odd sections of land within the with-
drawal limits to which the United States have full title, not 
reserved, sold, granted or otherwise appropriated, and free from 
preemption or other claims or rights at the time the line o 
the road is definitely fixed shall not from the time of the wit - 
drawal until the filing of the map of definite location be liab e 
to sale, entry or preemption before or after they are surve^ ’ 
except by the company. Or, to put it in another form, the 
sections within the withdrawal limits, which no one purchases 
or enters before the filing of the map of definite location, s a 
not be purchased or entered by anybody except the company- 
It would be a failure of due respect to Congress to use,aa 
guage adequately expressive of the absurdity of SUC^J^1S 
tion. But Congress never meant any such thing. 16 
may be that the use of the words ££ hereby granted was u 
fortunate, yet what was intended is clear. Congress inten 
to grant the odd-numbered sections and retain the even nu 
bered, and while in the granting clause some qualifications vv 
placed in respect to the odd-numbered sections, in or er o 
tect individual rights then existing, or which Congress m
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thereafter specifically create, yet as Congress was here not at-
tempting a precise definition of what should pass by the grant, 
it used the term “ granted lands ” as descriptive generally of 
the odd-numbered sections, to distinguish them from the land 
retained, the even-numbered sections. It obviously intended 
that no rights should be acquired, either by sale, entry or pre-
emption, to any of the odd-numbered sections after the filing 
of the map of general route, and this whether the lands were 
surveyed or unsurveyed. This is made clear by the last sen-
tence in the paragraph. It says, “ and the reserved alternate 
sections shall not be sold by the government at a price less 
than two dollars and fifty cents per acre.” Clearly that meant 
all the even-numbered sections, and not simply those which 
happened to be alternate to odd-numbered sections passing to 
the company. The truth is that in section 3 Congress defines 
specifically and carefully the lands which it granted. Its at-
tention was directed in that clause to the matter of definition. 
While in section 6 it was not attempting to define, but to pro-
vide for a withdrawal before the filing of the map of definite 
location, and was simply endeavoring to make effective rights 
which it intended should accompany such withdrawal.

Again, in Hewitt v. Schultz, 180 IT. S. 139, it was held that 
the withdrawal directed by Congress in section 6, coupled 
with the provision extending homestead and preemption rights 
to all other lands on the line of the road, created an implied 
prohibition of any withdrawal of lands within the indemnity 
units provided in section 3. It is unquestioned that, when-

ever a grant had been made of lands, the power of the Land 
epartment to withdraw such body of lands, as might seem 

reasonably necessary for the satisfaction of the grant, had been 
requently upheld by this court. See the long list of cases cited 

111 , .e.^ssen^ng opinion on page 159. There is no express 
pro ibition of like action by the Land Department in respect 
iudo-11 S ^hin the Northern Pacific indemnity limits, and the 
ref0111^ was based solely on the implied prohibition above 
rulrre t°' ^be °Pini°n of the court rested mainly on the 

lnSs of the Land Department, as primarily expressed in the 
nion of Secretary Vilas in Northern Pacific Railroad Com-
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pany v. Miller, 7 Land Dec. 100, from whose opinion large 
quotations were made, and in respect to rulings of the Land 
Department generally, it was said, conceding that the question 
involved was one of doubt (p. 157):

“ ‘ It is the settled doctrine of this court,’ as was said in 
United States v. Alabama Great Southern Railroad, 142 U. S. 

615, 621, ‘ that, in case of ambiguity, the judicial department 
will lean in favor of a construction given to a statute by the 
department charged with the execution of such statute, and, if 
such construction be acted upon for a number of years, will 
look with disfavor upon any sudden change, whereby parties 
who have contracted with the government upon the faith of 
such construction may be prejudiced.’ ”

Turning to the opinion of Mr. Secretary Vilas, we find him 
saying (pp. 110, 111, 113, 119):

“ But a peculiarity in legislation of this character is found in 
the sixth section of the act, in which a provision authorized the 
‘ general route ’ to be fixed, and required lands to be surveyed 
for forty miles in width on both sides of the entire line so fixed, 
and directed that the odd-numbered sections granted by t e 
act should not be liable to sale or entry or preemption before 
or after they were surveyed, except by said company. In t ® 
language of the Supreme Court, in Buttz v._ Northern Pacific 
R R., 119 U. S. 71: ‘The act of Congress not only contem-
plates the filing by the company, in the office of the Commis 
sioner of the General Land Office, of a map showing the e 
nite location of the line of its road, and limits the grant to sue 
alternate odd sections as have not, at that time, been reserv^, 
sold, granted, or otherwise appropriated, and are free from p 
emption, grant, or other claims or right; but it also con e 
plates a preliminary designation of the general route ° 
road, and the exclusion from sale, entry, or preemption o 
adjoining odd sections within forty miles on each si e un i 
definite location is made.’ .. pason.

“ The facts which have been recited, show bey on A^g, 
able question that the privilege given to the company o 
first, a line of general route, upon the basis of whic 
numbered sections within forty-mile limits on eit er si
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to be withdrawn from sale or entry or preemption before 
and after survey, was fully exercised by the company in Wash-
ington Territory, from the eastern boundary to the mouth of 
the Walla Walla River, and thence along the Columbia to the 
first range line west of the Willamette principal meridian, and 
thence north to the international boundary, by its filing and 
the department’s approval of its maps of location on the 30th 
of July, 1870. These maps and the action taken thereon fully 
met every requirement of the statute in that behalf. The 
company, by resolution fixed this line a» the basis of with-
drawal, made its formal request that the land should be with-
drawn thereon, the line was plainly and sufficiently described, 
the department accepted it, and applied the statutory conse-
quence by directing the local land officers in Washington Terri-
tory to withdraw the odd-numbered sections along that line as 
far north as the town of Steilacoom, first, for a width of twenty 
miles on either side, and, later in the same year, within the 
limit of an additional twenty miles; and also by increasing 
the minimum price of the even-numbered sections within the 
same limits to two dollars and fifty cents per acre. Thus the 
action of the company and of the department cooperated to 
give official determination to the fact upon which the statute 

ecame applicable, both to withdraw the odd-numbered sec-
ions and to double the minimum price of the even-numbered 

sections, and both effects were formally recognized and de- 
c red. It cannot be doubted that, had no other action been 

en before the line of the road for construction was definitely 
ac^on in regard to the line of the general route of 

0, must have remained continuously operative upon all lands 
limit of forty miles on either side of the line so es- 

th °bvi°us is this, indeed, that from the mouth of
w'thH a^a ^iver, westwardly along the Columbia, that 

1 rawal remains to this day obligatory and operative by 
that60, S^u^e an^ that location. . . . By virtue of 
ofa l]V1p, ^rawa^ the odd-numbered sections within forty miles 
maffi hortt°n of the route lying east of the Columbia re-
lic do ’°r near^ tvvo years at least segregated from the pub- 

omain, and all purchasers of the even-numbered sections 
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were required to pay the double minimum price for the land 
they bought. . . . Having provided the condition upon 
which a withdrawal of the public domain should be operative 
upon a preliminary general route for the benefit of this com-
pany, without any latitude of authority for any other, the leg-
islative will must be regarded as exclusive of any other. . . • 
Thus, the meaning of the act appears to be that the provisional 
line of general route should, in the first place, be taken as the 
line upon which the grant was made, and, during the period 
while no other line was fixed than such line of general route, the 
lands in the odd-numbered sections within forty miles should be 
taken as the granted lands, and, therefore, they are declared by 
the statute to be the ‘ hereby granted ’ lands” (The italics are 
mine.)

Thus the court held that, because by section 6 the odd-num-
bered sections were withdrawn from sale or entry, and at the 
same time it was declared that the homestead and preemption 
laws should apply to all other lands, there was an implied 
prohibition upon the Land Department’s withdrawal of odd- 
numbered sections within the indemnity limits. Now it is 
held that the withdrawal directed by section 6 and made by 
the Secretary of the Interior was absolutely meaningless an 
secured nothing to the company. If the withdrawal direct 
by section 6 intended nothing, accomplished nothing, it sbou 
not have been made the basis for an implied prohibition o 
the hitherto unquestioned power of the Land Department o 
withdraw lands in indemnity limits. There is an incongrui y 
in the two decisions which, to my mind, is, to use no stronger 
expression, both sad and startling. .

Further, the Land Department didin fact withdraw from sa^ 
or entry all the odd-numberecl sections within the fortymu 
limits of the general route—and this withdrawal inclu e 
tract in controversy as well as the other odd-numbere sec i 
—and notice thereof was filed in the local land office, an 
many years before the plaintiff in error went upon t e 
As heretofore stated, the power of the Land Departmen 
withdraw from private entry lands which it has reason 
lieve may be necessary to satisfy a land grant has never
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denied. It is a power which has been exercised again and again 
from the inception of land grants. In one case, (Wolcott v. 
Des Moines Company, 5 Wall. 681,) we sustained a withdrawal 
made by the department beyond the real terminus of the grant 
on the ground that there was some doubt where the grant ter-
minated, and therefore the department was justified in making 
the withdrawal cover any possible conclusion as to such ter-
minus. There was in the Northern Pacific act no prohibition 
on the Land Department’s exercise of this customary power. 
Indeed, as I have shown, it wTas held in Hewitt v. Schultz, 180 
U. S. 139, supra, that the express direction to withdraw lands 
in the place limits was the foundation of an implied prohibition 
on a withdrawal of lands within the indemnity limits. The 
purpose and effect of a withdrawal are not to vest any title in 
the beneficiary of the grant, but to preserve the lands from pri-
vate entry in order that when the time arrives the grantee 
may receive the full measure of its grant. As said in Menotti 
v. Dillon, 167 IT. S. 703, 720, 721:

“ It is true, as said in many cases, that the object of an ex-
ecutive order withdrawing from preemption, private entry and 
sale, lands within the general route of a railroad is to preserve 
the lands, unencumbered, until the completion and acceptance 
0 r°ad. • • • That order took these lands out of the 
pu lie domain as between the railroad company and individ- 
ua , but they remained public lands under the full control of 

ongress, to be disposed of by it in its discretion at any time 
e ore they became the property of the company under an ac-

cepted definite location of its road.”
This language was quoted with approval in United States n . 

r^on &c. Railroad Company, 176 U. S. 28, 48.
Pacific Rail/road v. Musser-Sauntry Com- 

^168 U.S. 604, 607, we said:
Stat by the Secretary in aid of the grant to the
°dd-n ° h lscons^n was valid, and operated to withdraw the 
^nd offi ere^ sec^ons within its limits' from disposal by the 
The a t faovernment under the general land laws.

And th t 6 Secretary was in effect a reservation.”
e same doctrine has been affirmed in many cases.
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Turning to the rulings of the Land Department, in Ikstdun 
v. St. Paul dec. Railway Company, 12 Land Dec. 27,28, it 
was said by Secretary Noble:

“ The legal effect of the withdrawal is to preclude the dis-
posal of the land covered thereby, under any of the land laws. 
In other words, so long as the withdrawal remains in force the 
land covered thereby is simply held for the purpose for which 
the withdrawal was made.”

And again, in the same volume, in In re Chicago &c. Hail- 
wap Company, pp. 259, 261 :

“ In the case of Riley v. Wells, referred to and quoted in the 
Shire case, it was said by the Supreme Court that settlement 
upon and possession of land within the limits of an executive 
withdrawal were £ without right,’ and that the subsequent rec-
ognition by the land officers of such settlement and possession, 
and the permission to the party to make proof and entry under 
the preemption law, and the issuing patent4 were acts in viola-
tion of law and void.’ This case of Riley v. Wells has never 
been overruled or modified, but has been referred to and approve 
in a number of the decisions of the Supreme Court, and mus 
therefore be accepted as expressing the opinion of that tnbu 
as to the absolute invalidity of settlements upon lands withdrawn 
by executive order.”

In In re Hans Oleson, 28 Land Dec. 25, 31, Secretary 1SS 
thus defined the word “ withdrawal ” : ,

“ In the nomenclature of the public land laws the word wi 
drawal’ is generally used to denote an order issued by the res-
ident, Secretary of the Interior, Commissioner of the Genera 
Land Office, or other proper officer, whereby public lan s ar^ 
withheld from sale and entry under the general land 
order that presently or ultimately they may be applied to 
designated public use, or disposed of in some special way. o 
times these orders are not made until there is an ^mrne^ejr 
necessity therefor, but more frequently the necessity or 
making is anticipated.” . ~

And in the same volume {Inman n . Northern 
road} the same Secretary uses this language (pp. 95, )

££ From the authorities cited the following rules are c
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deducible: First. Subject only to the control and power of dis-
position remaining in Congress, an anticipatory withdrawal, 
whether legislative or executive, during the time it remains in 
force, withholds the lands embraced therein from other appro-
priation or disposition, and prevents the acquisition of any legal 
or equitable title or right by settlement or entry in violation of 
such withdrawal.”

Similar declarations may be found in almost every volume of 
the Land Decisions.

In the execution of this Northern Pacific land grant many 
withdrawals were made as called for from time to time along 
the line of.general route and the Land Department has uni-
formly recognized the validity and effect of such withdrawals. 
In Northern Pacific Railroad v. Pressey, 2 Land Dec. 551, it 
appeared that Pressey settled upon a tract within forty miles of 
the line of general route ; that the lands at the time of his settle-
ment were unsurveyed ; that after survey he made application 
for a homestead entry, and it was held that he acquired no 
rights by his settlement, inasmuch as the land had been with-
drawn by order of the Land Department, Secretary Teller say-
ing (p. 553):

‘ The settlement by Pressey upon the odd section was clearly 
m violation of the order of withdrawal, and he could acquire no 
rights or equities under such a settlement.”

In Northern Pacific Railroad v. Miller, Y Land Dec. 100, a 
case in which the implied prohibition of the withdrawal of in- 
emnity lands was first distinctly decided in the Land Depart- 

nie'nt, Secretary Vilas said (p. 110) in reference to the withdrawal 
° ^hi11 the place limits of the line of general route :

us the action of the company and of the department co-
perated to give official determination to the fact upon which 
e statute became applicable, both to withdraw the odd-num- 

nu* h S6C^ons ,an(i to double the minimum price of the even- 
and^d sec^i°ns> and both effects were formally recognized 
been cannot be doubted that, had no other action
iuitel 1 en line °i the road for construction was def-
route^oiT^6^ aCti°n regard to the line the general

0, must have remained continuously operative upon 
vol . clxxxviii —10 J r
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all lands within the limit of forty miles on either side of the 
line so established. So obvious is this, indeed, that from the 
mouth of the Walla Walla River, westwardly along the Colum-
bia, that withdrawal remains to this day obligatory and opera-
tive by force of the statute and of that location.

“ If authority be wanting to so manifest a proposition, it is 
found in the following language of the Supreme Court in the 
case already referred to.”

In McClure v. Northern Pacific Railroad, 9 Land Dec. 155, 
in an opinion by Secretary Noble, it was held that, “ when the 
map of general route was filed, the withdrawal thereunder be-
came at once effective, and reserved from general disposal the 
odd-numbered sections embraced therein.”

In Northern Pacific Railroad v. Collins, 14 Land Dec. 484, 
it was again decided by the.same Secretary that “landswith-
drawn for the benefit of said grant are not subject to settle-
ment.”

In Central Pacific Railroad v. Beck, 19 Land Dec. 100, which 
was also a settlement upon unsurveyed land within the place 
limits of the general route of the road, and in w’hich a with-
drawal had been ordered in accordance with the provisions of 
the act making the grant, Secretary Smith, sustaining the title 
of the railroad company, said (p. 103):

“ I am clearly of the opinion that after the withdrawal m e 
upon the map of general route, no rights could be acquired a 
verse to the company by settlement upon the land, and thata 
settlement so made, even though it existed at the date o . e 
filing of the map of definite location, would not serve to 
cept the land settled upon from the operation of the gran 
said company.” „a

In the very last volume of the Land Decisions (vo• » 
p. 247,) in respect to the Southern Pacific Railroad Compaq 
whose granting act contained a similar provision in re ere 
to withdrawal on the filing of a map of general route, i 
said by Secretary Hitchcock (p. 249): ,

“ As between individual claimants and the company no 
could be predicated upon settlementor entry made a 
filing of the map of general route, and as against sue
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the grant in effect was operative from April 3, 1871, the date 
upon which the map of general route was filed.”

So that from the beginning until the present time in constru-
ing this grant and others containing like provision there has 
been an unbroken line of decisions in the Land Department to 
the effect that a withdrawal made on the filing of the map of 
general route prevents any private claims attaching to the odd- 
numbered sections of land ; and this whether the lands were 
surveyed or unsurveyed. Indeed, when Congress in the sixth 
section expressly declared that the lands “ shall not be liable to 
sale, or entry, or preemption before or after they are surveyed,” 
it would seem as though it had made every provision which 
language was capable of expressing to reserve from private en-
try for the benefit of the railroad company all odd-numbered 
sections, surveyed or unsurveyed, within the place limits of the 
line of general, route.

I have already quoted from Hewitt v. Schultz^ 180 U. S. 139, 
in reference to the duty of following, in case of ambiguity, the 
construction given to a statute by the department charged with 
the execution of such statute. That doctrine was there applied 
although it appeared that the practice of the department during 
t e building of the railroad had been one way and only changed 
a ter its completion, and the latter construction was upheld by 

« TC0Urtas th® ruling of the department. It was said (p. 156): 
t was admitted at the hearing that the construction of the 

ort ern Pacific act of 1864 announced by Secretary Vilas had 
^een adhered to in the administration of the public lands by the 

an epartment. We are now asked to overthrow that con- 
na'f^1011 hiding that it was competent for the Land De- 

imm®diately upon the definite location of the line of 
numb t°. withdraw from the settlement laws all the odd- 
the / 4s SeCti°nS within the indemnity limits as defined by 
thaf10 ° ?on£ress’ this were done it is to be apprehended 
tratio1*63^ h n°t endiess confusion would ensue in the adminis- 
°f peQ1 f \e i)Ui)ii° ian(^s aRd that the rights of a vast number 
boniest arM ° acquired homes under the preemption and 
and hi aWS’ reliance uPon the ruling of Secretary Vilas 

successors in office, would be destroyed.”
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Now we have a case in which the ruling of the department 
has been unchanged from the commencement to the present 
time—a ruling which Secretary Vilas in 7 Land Dec. supra, 
called “ so manifest a proposition,” and it is wholly disregarded. 
The recent and temporary ruling of the Land Department was 
in the former case sustained in order, as was said, to protect 
the settler. Here the continuous practice of the department is 
disregarded and the patent issued by it to the railroad com-
pany is overthrown.

Still again, the company, by reason of section 6, believing 
that a withdrawal was to be made which should operate to its 
benefit, filed a map of general route, and a withdrawal was 
made of the odd-numbered sections of land. It is now held 
that such withdrawal did not withdraw the odd-numbered sec-
tions from entry and sale, but they remained still open to entry 
or purchase under the land laws. If that be the true construc-
tion, it follows that, whereas, if the company had filed no map 
of general route, no one would know where its line of road was 
to be until after it filed the map of definite location, and then 
the title would attach to all odd-numbered sections not bur-
dened with existing claims. But by filing the map of general 
route, as it did eleven years before filing the map of definite 
location, it notified everybody of the proposed route, and so all 
settlers could take advantage of that knowledge and enter the 
odd-numbered sections contiguous thereto. Having this know - 
edge of where the line was to be located, of course settlers wou 
come as near to that line as possible, in order to take advantage 
of the increased value coming from the construction of the roa , 
and so taking advantage of the notice given would deplete t e 
grant of lands which Congress had intended for the bene t o 
the company. _ . .

But this question has been definitely decided by this cow • 
ButtzN. Northern Pacific Railroad Company, 119 U. • 
That was an action brought by the railroad company or 
possession of a tract of land wTithin forty miles of the 
route as also of the line of definite location of plainti s ro 
The defendant entered upon the land in October, 18 , 
the time possessing all the qualifications of a preemptor an



NELSON v. NORTHERN PACIFIC RAILWAY. 149

Jus tice s  Brewe r , Bro wn  and Shi ras  dissenting.

tending to obtain title by preemption. At that time the tract 
was, with others, in the occupation of the Sioux Indians. An 
agreement for the surrender by the Indians of all their rights 
was ratified on May 19, 1873. On May 26,1873, the company 
filed in the Land Department its map of definite location. The 
defendant was therefore in occupation of the tract with intent 
to preempt it for seven days after the rights of the Indians had 
ceased and before the filing of the map of definite location. So 
if the opinion of the court now announced had prevailed the 
defendant was entitled to hold that tract as against the com-
pany. On the 11th of August, 1873, he presented his applica-
tion for entry, which was refused, and refused because it was 
within the forty-mile limit, as shown by a map of general route 
filed on February 21, 1872. This presents the precise question 
here involved. The unanimous opinion of the court sustained 
the action of the Land Department in refusing defendant’s ap-
plication to enter and confirmed the title of the railroad com-
pany. In the course of the opinion, by Mr. Justice Field, it 
was said (p. 72):

When the general route of the road is thus fixed in good 
aith, and information thereof given to the Land Department 
y filing the map thereof with the Commissioner of the Gen-

eral Land Office, or the Secretary of the Interior, the law with- 
raws from sale or preemption the odd sections to the extent 

o orty miles on each side. The object of the law in this par- 
1(?u V -S P?ain ’ ’s t° preserve the land for the company to 

ic , in aid of the construction of the road, it is granted. . . . 
or is there anything inconsistent with this view of the sixth 

sec ion as to the general route, in the clause in the third section 
imt 7 grant 0Perative only upon such odd sections as have 
and een feserved5 s°ld, granted, or otherwise appropriated, 
att h T l)re®rnP^on an(l other rights and claims have not 
Th^th’ \W^en.a maP ^le ^finite location has been filed, 
case 7 SeCti°n ^°eS n°t embrace sales and preemptions in 
be sub' ere section declares that the land shall not
so con Sa^ °r Pre®mpbi°n. The two sections must be 

Thi S,irUe .as g*ve effect to both, if that be practicable.”
ecision, rendered seventeen years ago, has never hitherto 
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been overruled. It was reaffirmed in St. Paul & Pacific Hail-
road Company v. Northern Pacific Pailroad Company, 139 
U. S. 1, 17, 18, in which, speaking for a unanimous court, Mr. 
Justice Field said :

“ Besides, the withdrawal made by the Secretary of the In-
terior of lands within the forty-mile limit, on the 13th of Au-
gust, 1870, preserved the lands for the benefit of the Northern 
Pacific Railroad from the operation of any subsequent grants 
to other companies not specifically declared to cover the prem-
ises. The Northern Pacific act directed that the President 
should cause the lands to be surveyed forty miles in width on 
both sides of the entire line of the road, after the general route 
should be fixed, and as fast as might be required by the con-
struction of the road, and provided that the odd sections of 
lands granted should not be liable to sale, entry or preemption 
before or after they were surveyed, except by the company. 
They were therefore excepted by that legislation from grants, 
independently of the withdrawal by the Secretary of the In-
terior. His action in formally announcing their withdraw« 
was only giving publicity to what the law itself declared. « 
object of the withdrawal was to preserve the land unencumber^ 
until the completion and acceptance of the road. . • •
such withdrawal, no interest in the lands granted can e ac-
quired, against the rights of the company, except by speci 
legislative declaration, nor, indeed, in the absence of i s an 
nouncement, after the general route is fixed.”

In the opinion of the majority some later cases are re ei^ 
to which are said to qualify the decision in Butts v. or 
Pacific Pailroad Company. But even the slightest atlten 
to what was decided in those cases shows that in no m<m g 
do they qualify or limit that decision so far as it a 
present question. Before noticing those cases it is we 
sider what was the purpose and effect of section 6.
a granting section. It did not purport to give title to ar' 
to the company. Its whole scope and effect was to wj . 
from sale, entry or preemption the odd-numbere ,®eC, atjon 
order that when the company filed its map of e,nl was
it might secure those odd-numbered sections. e a
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made only by section 3 and attached to particular lands when 
the map of definite location was filed, but the proposition laid 
down in the Buttz case—and the proposition I am contending 
for here—is that this plaintiff in error could acquire nothing 
by his entry upon an odd-numbered section after the filing of 
the map of general route and the withdrawal; that the tract 
was therefore free from a claim of any kind when the map of 
definite location was filed, and so there was nothing to prevent 
the railroad company from receiving title.

Now the cases referred to are St. Paul d? Pacific v. North-
ern Pacific, 139 IT. S. 1 ; United States v. Northern Pacific 
Railroad Company, 152 IT. S. 284; Northern Pacific Railroad 
Company v. Sanders, 166 U. S. 620; JMenotti v. Dillon, 167 
U.S. 703; United States v. Oregon Sec. Land Company, 176 
U. S. 28; Wdcott v. Eastern Oregon Land Company, 176 IT. S. 
51, and Messinger n . Same, 176 U. S. 58. After quoting from the 
opinions in some the court sums up by saying “ the cases above 
cited definitely determine that the railroad company acquired 
no vested interest in any particular section of land until after 
a definite location was shown by an accepted map of its line.” 
This is a proposition among the A, B, C’s of public land law 
and needed no authorities in support thereof. But that proposi-
tion throws no light on the question as to the scope of the 
withdrawal given by section 6, and when the cases themselves 
are referred to not one of them conflicts with the proposition 
I have heretofore laid down. I have already shown what was 
decided in St. Paul Se Pacific v. Northern Pacific, and need 
not repeat. In United States v. Northern Pacific Railroad 
Company it appeared that the Northern Pacific Railroad Com-
pany had attempted to locate a line from Portland directly 
north to Puget Sound, and in 1865 had filed a map of the gen-
eral route thereof. Such a line was not within the authority 
granted by the act of Congress incorporating the Northern

acific Railroad Company. On May 4, 1870, Congress made 
a land grant to the Oregon Central Railroad Company which 
included some of the lands within the forty-mile limits of the 
a ove-mentioned general route. On May 31,1870, and twenty-
even days after the grant to the Oregon Central Railroad 
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Company, Congress passed an act which authorized the North-
ern Pacific Company to construct a line from Portland to 
Puget Sound, with the privileges and grants provided for in 
the original act of incorporation, and it was held that the 
rights of the Oregon Central Railroad Company antedated and 
were superior to those of the Northern Pacific. First in time, 
first in right, is as to lands within place limits the settled rule 
of railroad land grants. What possible bearing this decision 
can have upon the case before us it is hard to conceive. In 
Northern Pacific Ra/U/road Compa/ny v. Sanders, 166 U. S. 620, 
the lands in controversy were claimed as mineral lands, and 
applications for entry of them as such were pending in the 
Land Department. The court had held in Barden v. North-
ern Pacific Railroad Company, 154 U. 8. 288, that mineral 
lands did not pass under the grant to the railroad company, 
and that whether they were known or not known to be mineral 
lands at the time of the filing of the map of definite location 
was immaterial. Of course, it followed that whether they 
were known or not known at the time of the filing of the map 
of general route was also immaterial. The lands were of sue 
a character as could not in any event pass to the railroad com 
pany any more than the even-numbered sections. They we 
not withdrawn by filing the map of general route, t ey i 
not pass by filing the map of definite location. The 
maining cases all proceeded upon the one proposition t’ a 
mere filing of the map of general route does not prec u e 
gress from making subsequently thereto and prior to t e 
of the map of definite location—that is, prior to the time 
title vested in the company—any other specific gran 0 
reserved lands. In other words, until the propose 
shall have done all that is necessary to vest title m i , 
mains in Congress the power to make other disposition 
lands. But this was no new doctrine in the pu io a 
It was laid down in Frisbie v. Whitney, 9 Wall. ;
well-known Yosemite Valley Case, 15 Wall. 77, an at 
followed in many cases since. Of course, Congress 
any time before the filing of the map of definite oca 
while the title of the company was still inchoate, re
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of the lands for military or other purposes or make a specific 
grant of them to individuals or corporations. But as said in 
St. Paul & Pacific Railroad Company v. Northern Pacific 
Railroad Company, 139 U. S. 1,18, “after such withdrawal, 
no interest in the lands granted can be acquired, against the 
rights of the company, except by special legislative declaration,” 
and in this case there has been no such legislative declaration.

But it is said that the case of the plaintiff in error is “ placed 
on impregnable ground by the act of May 4, 1880, c. 89.” I 
pass the proposition that this is a general act for the relief of 
settlers on public lands and the familiar doctrine that a general 
law passed after a special act does not interfere with the pro-
visions of that act, provided there is room for the operation of 
both, and there is ample room for the operation of this act on 
public lands generally without interfering with the special pro-
visions made in the Northern Pacific grant. But the act itself 
has no force whatever as applied to the present question. The 
provision is that one who is a settler on any of the public lands 
of the United States “ with the intention of claiming the same 
under the homestead laws, shall be allowed the same time to 
file his homestead application and perfect his original entry in 
the United States land office as is now allowed to settlers un-
der the preemption laws to put their claims on record, and his 
right shall relate back to the date of settlement, the same as if 

e settled under the preemption laws.” If we turn to the pre-
emption law we find, Revised Statutes, section 2264, that a 
person intending to preempt shall “ within thirty days after the 
ate of such settlement, file with the register of the proper dis- 
rict a written statement.” That is, the preemptioner had 
ir y days after settlement within which to make his entry, 
i e when we turn to the homestead law, Revised Statutes, 

ec ion 2290, we find that a party seeking to homestead “ shall, 
pon application to the register of the land office in which he 

ent ma^e suc^ entry> make affidavit ... that his 
tioi”K¿na(^e ^or ^le purpose of actual settlement and cultiva- 
to n’ n other words, his right is initiated by the application 
8tatUfeP,,ai1^ dQ(;s n°b relate back to any settlement, and this 

u e simply gives him a right of thirty days’ occupancy be-
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fore making his application to enter. How such a statute, 
equalizing the rights of one seeking to make a homestead entry 
with those of one seeking to make preemption, can have any 
pertinency to the question before us passes my comprehension.

Again, several pages of the opinion are taken up with refer-
ences to quotations from opinions in the Land Department as 
to the meaning of the term “ occupied by homestead settlers.”. 
Here again I am unable to see the pertinency of these refer-
ences. If there had been no withdrawal and the question arose 
as to the effect of plaintiff in error’s occupancy of the land as 
against the rights of the company obtained by the map of defi-
nite location these authorities might be worth considering, but 
they throw no light upon the effect of the withdrawal, which 
is the question before us.

The fact that this tract was not surveyed at the time the 
plaintiff in error entered upon it nor until after the completion 
of the road is immaterial. By the terms of section 6 the pro-
hibition against sale, entry or preemption extended to lands 
“ before or after they are surveyed.” Reference is made to sev-
eral cases in which we held that the rights of a settler were 
not lost by the failure of the government to make a survey 
prior to his occupation. But those decisions were to the effec 
that the settler loses nothing by the neglect of the government. 
Here it is held that he gains something. If the survey had 
been completed before he commenced his occupation, an « 
could not then enter an odd-numbered section, surely he cou 
not, in face of the prohibition of the section, enter the 
after it had been surveyed. If instead of going upon an 
that had been surveyed the settler chose to go into unsurveye 
territory, he took his chances of placing his improvements up 
an odd or even-numbered section. If he placed them upon w 
proved to be an odd-numbered section, he acquired no 
against the grant to the company. If he put them on 
proved to be an even-numbered section, he would be cor^P 
to pay the government double price. In the latter even 
any one for a moment suppose that it would be an ans 
the demand for a double price that the government a 
to make a survey before he chose to occupy the lan an
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improvements thereon ? The construction placed by the major-
ity not only takes from the railroad company the land which 
was granted to it, but deprives the government of that which 
it intended to obtain, a double price for the lands it reserved 
for sale.

Finally, I may say this decision clouds the title to all the 
lands granted to the railroad company. At the time the map 
of definite location was filed, as well as at the time the road 
was completed, there was not on the records of the Land De-
partment a single word or mark which indicated to anybody 
that plaintiff in error was on the land or claiming it, or that the 
title of the railroad company was other than perfect. But be-
cause plaintiff in error was on the land it is held that the patent 
of the government to the railroad company conveyed to it no 
title, and that this occupant by parol testimony may show the 
fact of his occupancy and overthrow the record title. Yet this 
court unanimously held in Northern Pacific Pail/road v. Goi- 
burn, 164 IT. S. 383, that mere occupation, unaccompanied by 
the filing of a claim in the land office, did not exclude a tract 
from the operation of the land grant. And that there was no 
oversight or lack of attention to this particular matter is shown 
by the fact that the United States promptly filed a brief of 
thirty-six pages, quoting the principal land decisions referred to 
in the opinion of the majority, and asked the court to recon-
sider its decision, which application was denied without dissent, 
ndeed, as appears from the authorities cited in that opinion, 

t e conclusion was in accord with prior rulings, to the effect 
t at there must be something of record in the Land Department 
o support the contention of an adverse right. That unanimous 

^P11^1011 the court is put one side by the assertion that the 
not h" ere *n controversy bad been surveyed while in this it had 
no een. No distinction was made in the discussion between 
urveyed and unsurveyed lands, no suggestion that it affected 

proUh^011 lightest degree, and, as we have seen, the 
te^d^1011 agains^ sa^e’ entry or preemption in section 6 ex-

e to lands unsurveyed as well as surveyed. How can one 
A\ln, resPect to any tract claimed by the railroad company

i was not at the time of the filing of the map of definite
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location in the occupation of some one intending to preempt or 
homestead it ? If such occupation is sufficient to avoid the pat-
ent of the United States, has the company sure title to any 
lands ?

I think the judgment ought to be affirmed.

SMYTHE v. UNITED STATES.

ERROR TO THE CIRCUIT COURT OF APPEALS FOE THE FIFTH 

CIRCUIT.

No. 88. Argued November 12,1902.—Decided January 26,1903.

An action upon the official bond of a superintendent of the Mint at New 
Orleans, conditioned among other things that he would “ faithfully and 
diligently perform, execute and discharge all and singular the duties o 
said office according to the laws of the United States ” and “ receive and 
safely keep, until legally withdrawn, all moneys or bullion which shal 
be for the use or expenses of the Mint.” The claim was that the defen 
ant had received and not paid over to the United States $25,000 in tieas 
ury notes which had come to his hands. The defence was that the treas-
ury notes had been totally destroyed by fire, without any negligence on 
the part of the superintendent, except that $1182 of such notes had been 
recovered in a charred condition and turned over to the United States, 
being in such condition that they could be identified as to amount an 
date of issue. Held: . ,
(1) That the obligations of the superintendent were not determina e

the law of bailment hut by the terms of his bond, and he cou 
escape responsibility for treasury notes that came to his han s 
which were lost, unless such loss was attributable to overru 
necessity or the public enemy; that their loss by reason of re 

stituted no defence. barred
(2) No deduction could be allowed on account of the $118 o c r

notes, because no previous application had been made to 
accounting officers for the allowance of such a credit. rcent

(3) The superintendent was liable on his bond for interest at slXTPeasury
from the date on which his accounts were stated at t e
Department.

This  was an action upon the official bond of ^n^e. ga| 
Smythe as Superintendent of the Mint of the Unit
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New Orleans to recover the sum of twenty-five thousand dol-
lars with six per cent interest from April 1, 1893, until paid— 
that being the amount found due to the United States at the o
date of the examination, adjustment and statement of his ac-
counts by the proper officers of the Treasury. The sureties on 
the bond were Edward Conery and David Chambers McCan.

The bond was conditioned that the Superintendent should 
“faithfully and diligently perform, execute and discharge all 
and singular the duties of said office according to the laws of 
the United States, then this obligation to be void and of no 
effect, otherwise to remain in full force and value.”

When this bond was executed it was provided by section 3500, 
Rev. Stat., that every officer of the Mint, before entering upon 
the duties of his office, should take an oath faithfully and dili-
gently to perform the duties thereof ; by section 3501, that the 
Superintendent, before entering upon his office, should become 
bound to the United States, with one or more sureties, in a 
named sum, “ with the condition for the faithful and diligent 
performance of the duties of his office ; ” by section 3503, that 
the Superintendent of each Mint “ shall have the control there-
of, the superintendence of the officers and persons employed 
therein, and the supervision of the business thereof, subject to 
the approval of the Director of the Mint; ” by section 3504, 
that he shall keep and render, quarter-yearly, to the Di-
rector of the Mint, for the purpose of adjustment according to 
sue forms as may be prescribed by the Secretary of the Treas-
ury, regular and faithful accounts of his transactions with the 
o er officers of the Mint and the depositors; ” and by sec-
ion 3506, that “ the Superintendent of each Mint shall receive

. safely keep, until legally withdrawn, all moneys or bullion 
v io shall be for the use or the expenses of the Mint.” 
g appeared in the evidence that the defendant Smythe, as 

rece^ed various sums of money in 
acc1 t tales treasury notes, and that upon a statement of his 
c •?Un s J the proper officers of the Treasury there was a de- 
h«t of $25,000. J

placed WaS the $25,000 of treasury notes was
y t e Superintendent in a tin box in the steel vault
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provided by the Government for the safekeeping of public funds 
in his custody, and that the notes while in that box were charred, 
burnt and destroyed by fire that occurred in the vault, without 
any negligence on the part of the Superintendent, or his agents 
or employes.

The Government insisted at the trial that even if the treas-
ury notes were destroyed, in the manner and to the amount 
claimed, without negligence on the part of the Superintendent, 
nevertheless, he was liable on' his bond—its contention being 
that he was under the obligations, practically, of an insurer in 
respect of all public funds coming to his hands, and could not 
be relieved, unless the loss occurred by the act of God or the 
public enemy. This view was approved by the Circuit Court, 
which, at the conclusion of the evidence, directed a verdict 
against the defendants, and judgment was accordingly rendered 
for the full amount claimed by the United States. The court 
added the following words to its memorandum of reasons for 
that direction : “ In this cause there has been no charge or in-
timation that Dr. Smythe was personally at fault or blamable 
in any way. Such fault or negligence as may have been shown 
in the cause is attributable to his subordinates and in no man-
ner to him.”

The Circuit Court of Appeals approved the view taken by 
the Circuit Court, and affirmed the judgment. The opinion o 
the former court is reported in 107 Fed. Rep. 376.

Mr. William A. Maury, with whom Mr. William Grant, 
Mr. Walker Rrainerd Spencer, Mr. J. D. Rouse, Mr. B.
Closkey and Mr. E. Howard McCaleb were on the brief, for the 
plaintiffs in error. . ,

In United States v. Thomas, 15 Wall. 337, Mr. Justice r 
ley came to the conclusion that the liability of a fiscal o cer 
the United States was that of a simple bailee, notwitbstan in 
the conditions contained in a bond of the character o t e o 
here involved. He, therefore, very logically held that t e o 
cer did not become a debtor on his bond until he had comnn 
a breach of duty. . , m

The general rule is well settled that a bailee is excuse
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liability for property destroyed in his possession by fire. 2 Am. 
& Eng. Ency. of Law (2d ed.), 748; Story on Bailments, sec. 29 ; 
Meridian Fair n . North Birmingham Ranlway, 70 Mississ-
ippi, 808.

This.being the rule, there is no reason why a fire is not as 
much an overruling necessity in this case as vis major was held 
to be in the Thomas case.

The Federal cases cited as establishing a different doctrine, go 
no further than to hold that a receiver of public money cannot 
plead theft to relieve himself of liability as an ordinary bailee 
may. This exception to the general rule is predicated on a sup-
posed public policy, which cannot be said to extend beyond that 
class of cases, and which certainly has not as yet been applied 
by the courts to cases where public money has been destroyed 
by fire, shipwreck, earthquakes or other overruling causes. 
Boyden v. United States, 13 Wallace, 17; United States v. Hum-
ton, 6 Sawyer, 199; Preston v. Prather, 137 U. S. 604.

The bond executed by the plaintiffs in error was an ordinary 
penal bond obligating them to repair and make good any dam-
age which the Government might suffer by reason of the neg- 
ect or breach of duty. United States v. Morgan, 11 How. 154;

urfree on Official Bonds, section 612. Originally, upon breach 
o t e condition, the liability for the entire amount of the stipu-

^ecame absolute. 2 Blackstone’s Commentaries, 
5 urridge v. Fortescue, 6 Mod. 60 ; Statute of 4 and 5 Anne, 

c apter 16. The practical effect of changes in the law is that 
e penalty of a bond now never operates as a forfeiture or 
aa y, ut merely fixes the maximum of the liability of the 

v- Gillett, 52 New Hampshire, 126; Astley v.
on, 2 os. & P. 346; Street v. Rigley, 6 Ves. Jr. 815; Price 

’^ees' & 346; Davies v. Penton, 6 Barn. & C.
Verm U^Znson Well, 14 Gray, 165 ; Smith v. Wainright, 24 

’ Richards v. Edict, 17 Barbour, 260 ; Tayloe v.
25. Wheaton, 13; Wallis v. Ca/rpenter, 13 Allen, 19, 

545 row> 17 Georgia, 609 ; Leighton v. Wales, 3 Mees.
or else t ’ h°wever’ ^ie contract be to perform several acts, 
will alw°^^f SUm sPec^e(l> l^at sum, it is well settled, 

ays e regarded by the courts as a penalty and not as
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liquidated damages. Kemble n . Farren, 6 Bing. 141; Niver v. 
Rossma/n, 18 Barbour, 50; Lyon v. Clark, 8 New York, 148; 
Ha/rris v. Clapp, 1 Massachusetts, 308; Brangwin v. Parrot, 
2 W. Blackstone, 1190; Cla/rk v. Bush, 3 Cowen, 151. Offi-
cers of the Government have always construed the condition 
of such bonds to be an obligation to indemnify. Even in this 
case, the Government did not sue for the penalty of the bond, 
but for the amount of a loss thought to have been sustained by 
it by the loss or theft of this money. Boby shell Case, 77 Fed. 
944. In the cases of United States v. Prescott, 3 Howard, 
578; United States v. Dashiel, 4 Wall. 182; United States 
Keehler, 9 Wall. 83; Boyden v. United States, 13 Wall. 17; 
United States v. Bevans, 13 Wall. 56, and United States v. 
Thomas, 15 Wall. 337, the amount sued for was the damage 
sustained by the Government and not the penalty of the bond. 
United States v. Morgan, 11 Howard, 154, which held that a 
bond for the faithful performance of the duties of a public 
office was an obligation to indemnify against loss. See also 
United States n . Moore, 2 Brock. 317; 26 Fed. Cases, 1301, in 

wrhich Chief Justice Marshall held that the measure of liability 
was the extent of the injury received by the plaintiff produced 
by the failure of the marshal to properly perform the duties of 
his office. The cases cited conclusively show that under the 
terms of this bond the Government had the right to recover 
only such damages as it might have proven had been occasione 
by the breach of duty on the part of Dr. Smythe in not safey 
keeping this paper currency. And if this contention be corre^’ 
then we think it follows that under the evidence the plainti s 
in error were entitled to have the jury instructed as reques 
by them. For if, as a matter of fact, there were 
treasury notes or other obligations of the Government m 
bank box, and the same were burned, and the entire e 
thereof was delivered to the Government, how can it be c aim 
that the Government has suffered any substantial damages 
the destruction of its own promissory-notes or obligations 
seems plain to us under such a state of facts that the on y 
suffered by the Government was the value of the paper 
expense of printing the notes, and as no evidence was o
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to show these items, nothing but nominal damages were recov-
erable for the technical breach of the obligation to safely keep

I these notes.

Mr. Assistant Attorney General Beck for defendant in error. 
Mr. Charles H. Robb was with him on the brief.

The judgment rendered in the court below should be affirmed.
I. The line of cases from United States v. Prescott, 3 Howard, 

578, to Boyden v. United States, 13 Wallace, 17, clearly estab-
lish that liability on such a bond is absolute, saving only the 
act of God and the public enemy. United States v. Thomas, 
15 Wallace, 337, did not modify this doctrine, notwithstanding 
the criticism of certain expressions in prior opinions.

These cases, therefore, clearly establish appellant’s liability 
inasmuch as the destraction of the currency was not due either 
to the act of God or the public enemy. United States v. Dash- 
id, 4 Wall. 182; United States v. Keehlen, 9 Wall. 83 ; United 
States v. Bevans, 13 Wall. 56 ; Bisbyshell v. United States, 77 
led. Rep. 944, affirming 73 Fed. Rep. 616.

See also decisions in state courts: Commonwealth v. Comly, 
3 Barr (Pa.), 372 ; Inhabitants v. Hazard, 12 Cushing, 112; In-
habitants v. McEachron, 33 N. J. L. 339 ; State v. Hamper, 6 
Ohio, 607; Halbert v. State, 22 Indiana, 125; State v. Jackson 

ownship, 28 Indiana, 86 ; Ross v. Hatch, 5 Iowa, 149 ; Taylor 
y. Morton, 37 Iowa, 551.

The results reached in the decisions may be summarized as 
follows:

hat the execution of a bond in such cases superimposes 
upon the implied contract of bailment an express contract, which 
carries with it a greater liability. As was said by Judge 

in United States v. Bevans, “ There is an established 
wh^lT’06 ^ween a dnty created merely by law and one to 

„1C *s adde<^ obligation of an express undertaking.
not d‘ a ^On<^ con(iitioned for the safe-keeping of money is 
dest 1SC ,ar^e^ uPon Ppoof that the money had been burned or 

w^e th® hands of the obligor without his fault or

hile it is true that in many of the cases the words a/ndpay 
vol . clxxxvi h —11
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over were added in the bond, the necessity of such a clause has 
never been admitted in this country. No United States cases 
have rested on such strained and technical distinction. The 
case at bar, however, could not in any event be made to rest 
on this distinction, for the additional words,“ Untillegally with-
drawn,” are a portion of the bond.

3. Apart from the execution of a particular bond, public pol-
icy demands that receivers of public moneys and property be 
held to a stricter accountability than that required of ordinary 
bailees at common law.

4. Only two defences have in such cases been held by the 
United States Supreme Court to be sufficient to discharge from 
liability. These defences are, “ the act of God,” and “ the act 
of a public enemy.” Even robbery is not regarded as sufficient.

II, Appellant’s argument that the Government has not been 
prejudiced by the destruction of its own obligation is ingenious 
but cannot hold. Under the statutes requiring this bond, the 
appellant made an absolute obligation to “ safely keep . • • 
all moneys,” etc.. Admittedly, he did not fulfill this obliga-
tion ; and at common law, he was liable to the full sum of the 
bond, as it was not a mere indemnifying bond, but one that 
carried with it absolute liability. Only under equitable prin-
ciples can he claim relief from this obligation, and these wi 
only avail him so far as public policy justifies.

Public policy will not permit a custodian of public money, 
who permits its destruction, to claim that the Government is 
not injured. To do so would be to open the door to fraud, as 
the Government, in most cases, could have no knowledge as to 
whether the moneys in the hands of a public custodian were in 
fact destroyed.

If they were embezzled, the Government would have een 
prejudiced and the court properly held that, as the Superin 
tendent of the Mint could not deliver the money, public po icy 
would not permit him to suggest its destruction and then c ann 
that the Government was only damaged to the extent o 
nominal value of the paper.

III. As to the $1182 of partially destroyed money, the ap-
pellant can claim no credit on account of his failure to con o
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to the provisions of Rev. Stat. § 951, and no such claim can be 
made for the first time at the trial. See Yates v. United States, 
90 Fed. Rep. 57; United States v. Fletcher, 147 U. S. 664.

IV. Under Rev. Stat. § 3624, the interest was properly calcu-
lated from the time the Superintendent received the money.

Mr . Just ice  Harlan , after making the foregoing statement, 
delivered the opinion of the court.

As the Circuit Court and the Circuit Court of Appeals both 
held that the question of the liability of Smythe was determined 
for the Government' by the decisions of this court—which view 
the defendants controverted—we must ascertain the import of 
those decisions. This course is made necessary by the conten-
tion of the defendants that the latest decision of this court, to 
which reference will be presently made, modified the earlier 
decisions upon which the Government relies.

The first case is that of United States v. Prescott, 3 How. 
578, 587. That was an action on the bond of a receiver of pub-
lic moneys, conditioned for the faithful performance of his du-
ties, and that he “ should well, truly and faithfully keep, safely, 
without loaning or using, all the public money collected by 
him, or otherwise at any time placed in his possession and cus-
tody , till the same had been, or should be ordered by the proper 
epartment or officer of the Government, to be transferred or 

paid out,” etc.
th^p6 ^e^ence was that the money for the non-payment of which 

® Tnited States sued had been feloniously stolen, taken and 
oarrie away from his possession by some unknown person or 
persons without fault or negligence on his part, and notwith-

an mg he had used ordinary care and diligence in keeping it. 
forVeCeiVei* Con^en(^e(t that he was liable only as a depositary 
to we, unless his liability was enlarged by the special contract 

eep safely, which he insisted was not the case.
Quenfi C0U/'^ Sa^ * U ™s ts not a case of bailment, and, conse- 
itvof h ? 6 ^a W bailment does not apply to it. The liabil- 

e defendant, Prescott, arises out of his official bond,
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and principles which are founded upon public policy.” Again: 
“ The condition of the bond has been broken, as the defendant, 
Prescott, failed to pay over the money received by him, when 
required to do so; and the question is, whether he shall be ex-
onerated from the condition of his bond, on the ground that the 
money had been stolen from him ? The objection to this de-
fence is, that it is not within the condition of the bond; and this 
would seem to be conclusive. The contract was entered into 
on his part, and there is no allegation of failure on the part of 
the Government; how, then, can Prescott be discharged from 
his bond ? He knew the extent of his obligation, when he en-
tered into it, and he has realized the fruits of this obligation by 
the enjoyment of the office. Shall he be discharged from lia-
bility, contrary to his own express undertaking? There is no 
principle on which such a defence can be sustained. The obli-
gation to keep safely the public money is absolute, without any 
condition, express or implied; and nothing but the payment of 
it, when required, can discharge the bond. . . • Public pol-
icy requires that every depositary of the public money should 
be held to a strict accountability. Not only that he shoul 
exercise the highest degree of vigilance, but that‘he should keep 
safely ’ the moneys which come to his hands. Any relaxa ion 
of this condition would open the door to frauds, which might 
practiced with impunity. A depositary would have not mg 
more to do than to lay his plans and arrange his proofs, so as 
to establish his loss, without laches on his part. Let sue a 
principle be applied to our postmasters, collectors of the customs, 
receivers of public moneys, and others who receive more or ess 
of the public funds, and what losses might not be anticipatee y 
the public ? No such principle has been recognized or a mi 
as a legal defence. ... As every depositary receives 
office with a full knowledge of its responsibilities, he 
case of loss, complain of hardship. He must stand by is 
and meet the hazards which he voluntarily incurs.

The next case is that of United States v. Morgan, 
154, 158. That was an action upon the bond of a co ec^j 
customs, conditioned that he “ has arnly and faithfu yeX® 
and discharged, and shall continue truly and fait u y
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ecute and discharge, all the duties of the said office.” The con-
dition was alleged to have been broken in that the collector had 
not paid over large sums of money collected for the United 
States, and by not making seasonable returns of his accounts.

The court characterized as an erroneous impression that the 
collector “ was acting as a bailee, and under the responsibilities 
of only the ordinary diligence of a depositary as to the cancelled 
notes, when in truth he was acting under his commission and 
duties by law, as collector, and under the conditions of his bond. 
The collector is no more to be treated as a bailee in this case 
than he would be if the notes were still considered for all pur-
poses as money. He did not receive them as a bailee, but as a 
collecting officer. He is liable for them on his bond, and not 
on any original bailment or lending. And if the case can be 
likened to any species of bailment in forwarding them, by which 
they were lost, it is that of a common carrier to transmit them 
to the Treasury, and in doing which he is not exonerated by 
ordinary diligence, but must answer for losses by larceny and 
even robbery. 2 Salk. 919 ; 8 Johns. 213 ; Angell on Carriers, 
§§1,9.”

In United States v. Dashiel, 4 Wall. 182—which was an action 
on the bond of a paymaster in the array for not paying over or 
accounting for public money that came into his hands—the de- 
ence was that without any want of proper care and vigilance 

on t e part of the paymaster a certain part of the moneys had
S^°\en ^r0Tn him- The trial court held that the theft or 

ro ery, if satisfactorily proved, was a good defence. But this 
court held otherwise upon the authority of United States v. 

Tescott and United States v. JUorqan. above cited, and reversed 
judgment.

same question arose in United States v.
• \ Wall. 83, which was an action upon a bond of a post- 

other tk Carolina. The bond was conditioned, among 
the T f ln^S’ °lZ)lig0T’ would well and truly discharge 
depo\-eS Pos^mas^er, and keep safely, without lending, using, 
lowed b*1^]111 ^an^s’ or exchanging for other funds, than as al- 
till th aW’ Public money at any time in his custody,

e same was ordered by the Postmaster General to be
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transferred or paid out. In the spring of 1861, after the civil 
war commenced, the postmaster was still in office, and had in 
his hands $330 of post office money belonging to the United 
States. At that time the United States was indebted to one 
Clemmens, a mail contractor in that region, for postal service, 
in a sum exceeding $300. In August, 1861 the Confederate 
Congress passed an act appropriating the balances in the hands 
of such postmasters of the United States as at the commence-
ment of the war resided within the limits of the Confederate 
States, to the pro rata payment of claims against the United 
States for postal service. The postmaster paid the $330 in his 
hands to Clemmens—relying upon the above act of the Con-
federate Congress and an official order from the Confederate 
Post Office Department directing him to make such payment. 
It was admitted in the case that throughout the year 1862 the 
Confederate Government had force sufficient at its command 
to enforce its orders, and did enforce the orders of such Govern-
ment, in that part of North Carolina in which Salem was situ-
ated, and “that no protection was afforded to the citizens of 
that part of the State by the Government of the United States 
during that period.”

After observing that the postmaster had no right to select a 
creditor of the United States and pay what he might suppose 
the Government owed him, the court said that “ the acts of the 
Confederate Congress could have no force, as law, in divesting 
or transferring rights, or as authority for any act opposed to t e 
just authority of the Federal Government.” Referring to t e 
statement of facts made in the case, and which were su^”, 
tially as above recited, it said : “ This statement falls far s o 
of showing the application of any physical force to compe e 
defendant to pay the money to Clemmens. Nor is it m e 
least inconsistent with the fact that he might have 
sirous and willing to make the payment. It shows no 
or endeavor to secure the funds in his hands to the °ve 
ment, to which he owed both the money and his allegian 
Nor does it prove that he would have suffered any inconv 
ience, or been punished by the Confederate authorities, i 
had refused to pay the draft of the insurrectionary Pos
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Department on him. We cannot see that it makes out any 
such loss of money, by inevitable overpowering force, as could 
even on the mere principle of bailment discharge a bailee. 
We cannot concede that a man, who, as a citizen, owes alle-
giance to the United States, and as an officer of the Government 
holds its money or property, is at liberty to turn over the 
latter to an insurrectionary Government, which only demands 
it by ordinances and drafts drawn on the bailee, but which 
exercises no force or threat of personal violence to himself or 
property, in the enforcement of its illegal orders.” The court, 
reaffirming the doctrine of the Prescott, NLorga/n and Dashiel 
cases, held that in an action on the bond of an officer receiving 
public funds the right of the Government to recover does not 
rest on an implied contract of bailment, but on the express 
contract in the bond to pay over the funds.

In Boyden v. United States, 13 Wall. 17, 21, which was an 
action upon the bond of a receiver of public moneys—the de-
fence being that the receiver had been by irresistible force 
robbed of the moneys sued for—the court said: “ Were a 
receiver of public moneys, who has given bond for the faith-
ful performance of his duties as required by law, a mere or-
dinary bailee, it might be that he would be relieved by proof 
t at the money had been destroyed by fire, or stolen from him, 
or taken by irresistible force. He would then be bound only 
o the exercise of ordinary care, even though a bailee for hire.

e contract of bailment implies no more except in the case of 
common carriers, and the duty of a receiver, virtute officii, is 

ring to the discharge of his trust that prudence, caution, 
&f .,a^en^on which careful men usually bring to the conduct

eir own affairs. He is to pay over the money in his hands 
^^re(luired by law, but he is not an insurer. He may, how- 
j 6r’ m^e himself an insurer by express contract, and this he 
duf W f6n* h^n(^s himself in a penal bond to perform the 
diff168 ° °®ce without exception. There is an established 
whfh6^06 ^tween a duty created merely by law and one to 
law d 1S the obligation of an express undertaking. The 
that if68 comPet t° impossibilities, but it is a settled rule

P ormance of an express engagement becomes impos-
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sible by reason of anything occurring after the contract was 
made, though unforeseen by the contracting party, and not 
within his control, he will not be excused.” Again, in the 
same case : “ It is true that in Prescotts case the defence set 
up was that the money had been stolen, while the defence set 
up here is robbery. But that can make no difference, unless it 
be held that the receiver is a mere bailee. If, as we have 
seen, his liability is to be measured by his bond, and that binds 
him to pay the money, then the cause which renders it im-
possible for him to pay is of no importance, for he has assumed 
the risk of it.”

At the same term of the court the case of Bevans v. United 
States, 13 Wall. 56, 60, was determined. That was a suit upon 
a bond executed by Bevans, a receiver of public moneys, in a 
land district of Arkansas. The court reaffirmed the rule an-
nounced in the Prescott case, and said that “ it is not to be over-
looked that Bevans was not an ordinary bailee of the Govern-
ment. Bailee he was undoubtedly, but by his bond he bad 
insured the safekeeping and prompt payment of the public 
money which came to his hands. His obligation was, therefore, 
not less stringent than that of a common carrier, and in some 
respects it was greater ”—citing United States v. Prescott. n 
the same case the court, in reference to that part of the defence 
attributing the loss of the money in question to the action o 
the Confederate power, said: “ It may be a grave question 
whether the forcible taking of money belonging to the m 
States from the possession of one of her officers, or agents aw 
fully holding it, by a government of paramount force, w c 
at the time was usurping the authority of the rightful gover^ 
ment, and compelling obedience to itself exclusively t rou^ 
out a State, would not work a discharge of such o cer? 
agents, if they were entirely free from fault, though tey 
given bond to pay the money to the United States. 1S<^^ 
tion has been thoroughly argued, but we do not propose, n 
to consider it, for its decision is not necessary to the c&se‘

The question thus reserved from decision arose an w 
cided in United States v. Thomas, 15 Wall. 337, 341- , j 
350, 352. That was an action on the bond of a survey
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customs at Nashville, he being also a depositary of public 
moneys at that city. The special defence was that the moneys 
in question were seized by the Confederate authorities against 
the will and consent of the surveyor, and by the exercise of 
force which he was unable to resist, he being a loyal citizen 
and endeavoring faithfully to perform his duty. The court 
said : “ This case brings up squarely the question whether the 
forcible seizure, by the rebel authorities, of public moneys in 
the hands of loyal government agents, against their will, and 
without their fault or negligence, is, or is not, a sufficient dis-
charge from the obligations of their official bonds. This pre-
cise question has not as yet been decided by this court. ‘As 
the rebellion has been held to have been a public war, the ques-
tion may be stated in a more general form, as follows : Is the 
act of a public enemy in forcibly seizing or destroying property 
of the Government in the hands of a public officer, against his 
will, and without his fault, a discharge of his obligation to keep 
such property safely, and of his official bond, given to secure

e faithful performance of that duty, and to have the property 
forthcoming when required ?...

That overruling force arising from inevitable necessity, or 
e act of a public enemy, is a sufficient answer for the loss of 

pu ic property when the question is considered in reference 
anHn S °^^a^on arising merely from his appointment, 
self r°m SUCh a b°n(^ as exists in this case, seems almost
tion6V\y ' ’ * These provisions [prescribing the condi- 
nolin ° î X °n^S rece^versJ etc. J show that it is the manifest
tarifé f fh 6 collectors, receivers, and deposi-
leond ? We PUbli° m°ney to a very strict accountability. The 
to° f11Ve anxiety 011 the subject culminates in requiring them 
°f thei^^t^ Ond with sufficient sureties for the performance 
au t h or i rî 1GS’ ™Pos^nn criminal sanctions for the un-
born th^ USe moneNs- Whatever duty can be inferred 
No ordi i C°UrSe legislation is justly exacted from the officers, 
the man aPy excuse can be allowed for the non-production of 
bat bailee^ to their hands. Still they are nothing
Press!v CaP them anything else, when they are ex-

1 en to touch or use the public money except as
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directed, would be an abuse of terms. But they are special 
bailees, subject to special obligations. It is evident that the 
ordinary law of bailment cannot be invoked to determine the 
degree of their responsibility. This is placed on a new basis. 
To the extent of the amount of their official bonds, it is fixed 
by special contract; and the policy of the law as to their gen-
eral responsibility for amounts not covered by such bonds may 
be fairly presumed to be the same.” Referring to the adjudged 
cases, the court said : “ It appears from them all (except per-
haps the New York case) that the official bond is regarded as 
laying the foundation of a more stringent responsibility upon 
collectors and receivers of public moneys. It is referred to as 
a special contract, by which they assume additional obligations 
with regard to the safekeeping and payment of those moneys, 
and as an indication of the policy of the law with regard to the 
nature of their responsibility. But, as before remarked, the 
decisions themselves do not go the length of making them 
liable in cases of overruling necessity.” The opinion concludes. 
“No rule of public policy requires an officer to account for 
moneys which have been destroyed by an overruling necessity, 
or taken from him by a public enemy, without any fault or
neglect on his part.”

We think the Government is quite correct in its conclusion 
that the Thomas case does not materially modify the decision 
in previous cases. The general rule announced in those case 
—and the question need not be discussed anew is t a 
obligations of a public officer, who received public moneys u 
der a bond conditioned that he would discharge his duties 
cording to law, and safely keep such moneys as came o 
hands, by virtue of his office, are not to be determine J 
principles of the law of bailment, but by the special con 
evidenced by his bond conditioned as above state ; c0 
quently, it is no defence to a suit brought by the Govern 
upon such a bond that the moneys, which were in t , rg 
of the officer, had been destroyed by fire occurring wi o 
fault or negligence. This rule, so far from being mo i 
the Thomas case, is reaffirmed by it, subject, however, 
exception (which, indeed, some of the prior cases a , in
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intimated) that it was a valid defence that the failure of the 
officer to account for public moneys was attributable to over-
ruling necessity or to the public enemy. The case now before 
us is not embraced by either exception. The result is that the 
special defence here made cannot, in view of former adjudica-
tions, avail the Superintendent or his sureties.

It is appropriate here to say that the rule established by this 
court in the Prescott case has been enforced by numerous deci-
sions in state courts. In Commonwealth v. Comly, 3 Barr, 372 
—which was an action on the bond of a collector of tolls, con-
ditioned that he would “ account for and pay over all moneys 
he may receive for tolls,” and in which the defence was that 
the moneys sued for had been stolen from the collector—the 
court said: “ The opinion of the court in the case of the United 

tales v. Prescott is founded in sound policy and sound law.
e responsibility of a public receiver is determined not by 

e aw of bailment, which is called in to supply the place of a 
special agreement where there is none, but by the condition of 

is ond. The condition of it in this instance was to ‘account 
or an pay over ’ the moneys to be received ; and we would 

in vain for a power to relieve him from the performance of 
’ ’ keepers of the public moneys, or their sponsors, 

|pf6 ff 6 stoutly to their contract, for if they were to be 
f ° °? shah°w pretenses, delinquencies, which are fearfully 

a ready> would be incessant. A chancellor is not 
his d ’ ° C.ontr°l ^le legal effect of a contract in any case; and 
hv 10n\were he at liberty to use it, would be influenced 

^ratlons Public policy.” To the same effect are 
Eaelv ^ $Hazard, 12 Cush. 112; Inhabitants v. Me- 
Halbert’ & ’ ?&9 5 State v. Harr per, 6 Ohio St. 607;
86 • J?«« V* Iliana, 125 ; Morbeck v. State, 28 Indiana,

We h Id ’ 51°wa’ 1^9; Ta/ylor v. Morton, 37 Iowa, 551. 
showed o c aS accounts of the defendant Smythe 
Sunerintpn/i6 $^5,000 in the moneys in his custody as 
judgment f ^nt’ ^e Government was entitled to a
they werp amount unless, as the defendants contend, 
leged wa« ed t0 at least a credit for $1182, which, it is al- 

’ e amount of treasury notes not entirely destroyed
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by the fire, but were only charred and which were taken posses-
sion of by government agents after the fire, and found to be 
in condition to be identified as to amount and date of issue.

A complete answer to this suggestion is to be found in sec-
tions 951 and 957 of the Revised Statutes—reproduced from the 
act of March 3, 1797, 1 Stat. 514, c. 20. Those sections are as 
follows:

§ 951. “In suits brought by the United States against indi-
viduals, no claim for a credit shall be admitted, upon trial, ex-
cept such as appear to have been presented to the accounting 
officers of the Treasury, for their examination, and to have been 
by them disallowed, in whole or in part, unless it is proved to 
the satisfaction of the court that the defendant is, at the time 
of the trial, in possession of vouchers not before in his power to 
procure, and that he was prevented from exhibiting a claim for 
such credit at the Treasury by absence from the United States 
or by some unavoidable accident.”

§ 957. “ When suit is brought by the United States against 
any revenue officer or other person accountable for public money, 
who neglects or refuses to pay into the Treasury the sum or 
balance reported to be due to the United States, upon the a 
justment of his account it shall be the duty of the court to grant 
judgment at the return term, upon motion, unless the defen 
ant, in open court, (the United States attorney being present,) 
makes and subscribes an oath that he is equitably entitle to 
credits which had been, previous to the commencement o ® 
suit, submitted to the accounting officers of the Treasury, an 
rejected; specifying in the affidavit each particular claim so 
rejected, and that he cannot then safely come to trial, 
court, when such oath is made, subscribed, and filed, is t er 
upon satisfied, a continuance until the next succeeding term nw 
be granted. Such continuance may also be granted w en 
suit is brought upon a bond or other sealed instrument, an 
defendant pleads non estfadM/rn, or makes a motion to t e co> 
verifying such plea or motion by his oath, and the cour 
upon requires the production of the original bond, contraci, 
other paper certified in the affidavit. And no continuance 
be granted except as herein provided.”
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The defendants do not appear to have submitted to the ac-
counting officers of the Treasury any request or claim for a credit 
for the $1182, and no such claim could be made for the first 
time at the trial. Before it could have been made there should 
have been affirmative proof by the defendants that it was pre-
sented to the proper accounting officer, and rejected, unless, in-
deed, such facts had appeared from the exemplified accounts 
produced and relied upon by the Government. If such claim 
had been presented to the proper officers before suit and been 
disallowed it would still have been open to the defendants at 
the trial to insist upon its being recognized and allowed. These 
conclusions are unavoidable in view of the former decisions of 
this court. United States v. Giles, 9 Cranch, 212, 239 ; Thelus- 
son v. Smith, 2 Wheat. 396; United States v. Wilkins, 6 Wheat. 
135,143; Walton v. United States, 9 Wheat. 651; Cox v. Uni-
ted States, 6 Pet. 172, 202; United States v. Ripley, 7 Pet. 18, 
25; United States v. Fillebrown, 7 Pet. 28, 48; United States v. 
-aofown, 9 Pet. 319; United States v. Hawkins, 10 Pet. 125; 
United States v. Laub, 12 Pet. 1; United States v. Bank of 
Metropolis, 15 Pet. 377; Gratiot v. United States, 4 How. 80, 
U2.5 United States n . Buchanan, 8 How. 83, 105 ; DeGroot v.

5 419, 431; United States v. Eckford, 6
wau. 484; United States v Gilmore 7 Wafi. 491 

V. United States, 13 Wall. 63.
?S j oweverJ that the Government has not suffered any 

Z r amage by the ^traction of its own obligations, 
nomin &i j11 n° event *s it entitled to a judgment for more than 
as WAnM amages, or at most for only such amount in damages 
the nla m?et tbe cost °f reprinting new treasury notes to take 
Mhlin those .destroyed by fire. If this view be sound, a 
Govern™ C^r’ United States treasury notes for the
0Ver to th**!! 11-1 T*  & bond sately keep them and pay them 
to do sn 6 States whenever required by law or ordered 
admitting Thtf dellberately destroy or burn them, and, then 
against hi™ e bad done so’ could prevent any judgment 
trouble of ’ ^ept one that would cover merely the cost and 
entertainpd^f111 new no^es" Such a proposition cannot be 

er a moment. The plea of non damnificatus has
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no place in such a case as this. The treasury notes that came 
to the hands of Superintendent Smythe was money belonging 
to the United States and could be used, at its pleasure, in the 
business of the Government. By their destruction, if they were 
destroyed by fire in the manner claimed, the United States was 
deprived of so much money, and the condition of the officer’s 
bond that he would safely keep the moneys in his custody and 
turn them over to the Government, when required, cannot be 
met by the suggestion that the Government, if it so elects, can 
replace the notes destroyed by other notes and thus make it-
self whole, less the cost of printing new notes. It is for the 
Government, guided by the legislation of Congress, to deter-
mine when it shall or may issue new treasury notes, and it can-
not be compelled to issue them in order to reimburse itself for 
the loss of those in the hands of an officer who was required, 
by the terms of his bond, to deliver them to the Treasury, but 
did not do so. The Government can stand upon the terms of 
its special contract with the Superintendent, and insist that he 
has not discharged his duties by safely keeping the moneys that 
came to his hands, and which he undertook to pay over, when 
required. It is sufficient in this case to say that the loss of the 
notes here in question cannot be attributed to overruling ne 
cessity or to any public enemy, and as they came to the han s 
of Superintendent Smythe, and as he did not keep the condition 
of his bond, the Government can look for reimbursement to t a 
bond.

This view, it is contended, is not consistent with what was 
said in United States v. Morgan, 11 How. 154, above cite . 
appeared in evidence in that case that the collector receiv 
nearly $100,000 for duties in treasury notes, and cancelled t em. 
The notes were then put up in a bundle to be sent to the reas 
ury Department, through the post office, and orders were oi^ 
to the servant accustomed to deliver packages there to e i 
those. But the bundle was stolen or lost. It appeare , a > 
that two of the notes for $500 each were altered and soon¡es 
wards presented to the collector in payment of othei 
and were received by him as genuine. The court, in ' 
as already shown, reaffirmed the principle announce m
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States v. Prescott, 3 How. 578. After observing that the duty 
of the collector was to return the cancelled notes to the Treas-
ury Department, and that he was technically liable for not 
having done so, the court said: “ The rule of damage would be 
the amount of the notes, unless it appeared, as here, that they 
had been cancelled, and unless it was shown that the Govern-
ment had suffered, or was likely to suffer, damages less than 
their amount. How much is the real damage, under all the 
circumstances, is a question of fact for the jury, and should be 
passed on by them at another trial. Only that amount rather 
than the whole bond need, in a liberal view of the law, and of 
his bond, be exacted; and that amount neither he nor his sure-
ties can reasonably object to paying, when he, by the neglect 
of himself or his agent, has caused all the injury which he is in 
the end required to reimburse. And if any equities exist to 
relieve him from that, none of which are seen by us, it must be 
one by Congress and not the courts of law. Anything less 
an this any less strict rule, in the public administration of the 

nances—would leave everything loose or unsettled, and cause 
ln nite embarrassments in the accounting offices, and numer-
ous osses to the Government. . . . Finally, we decide on 
th t questi°n as a matter of law this, and this only, namely, 

a e collector is liable for all the actual damages sustained 
cim ]S n°t return^nS the notes as required by law and official 
retnr aij ’ J,01* nOt Putting them in the post office so as to be
matte6 f But how much this damage was is a
t0 l „JI° Jroof ^eiore the jury, fixing the real amount likely 
them diTh r°m ^nto circulation again, as two of

t . e?e’ ^rom delay and inconvenience in obtaining the 
at the D0" J" se^e accounts, from the want of evidence
any othp^rT men^ the notes had been redeemed, or from 
his bond a consequence of the breach of the condition of 
viouslv said -° • inductions under it.” The court had pre- 
circumstan ’ °Pini°n: “We doubt -whether, under all the 
regarded as68’ a Cance^ed? they [the treasury notes] can be 
taining this or money’s worth, for the purpose of sus- 
value as von^h* 10D’ dear that they still possess some 

ers, and as evidence for the Treasury Department
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that they have been redeemed. It is still clear, also, that, though 
cancelled, the Treasury Department, unless having possession of 
them, is exposed to expense and loss by their being altered, and 
the cancellation removed or extracted, and their getting again 
into circulation, as two did here, and being twice paid by the 
Government.”

The injury that might probably have come to the Govern-
ment by reason of the neglect of the collector in the Morgan 
case was such that the court could not, as in the present case, 
give any peremptory instruction to the jury. It could not have 
said, in the former case, that cancelled treasury notes were to 
be regarded as money, or that the Government was entitled to 
judgment for the face amount of those notes, prior to their be-
ing cancelled. Nor could it say, as matter of law, that the 
Government was, in fact, damaged by not having the cancelled 
treasury notes as vouchers. Such being the case, it was held 
that it was for the jury, under such evidence as might be ad-
duced, to say what actual injury, if any, accrued to the United 
States by reason of the non-delivery of the cancelled treasury 
notes.

The present case cannot be controlled by the rule laid down 
in the Morga/n case. Here the treasury notes received y 
Smythe were not cancelled and could be used as money. T ey 
were not safely kept nor were they destroyed through overru 
ing necessity or by the public enemy. Hence, there was 
breach of his bond, and as the amount of the treasury no es 
which he failed to deliver to the Government was clearly s ouo, 
there was nothing in this case to refer to the jury. There 
no question of damage to be ascertained by a jury, f°r 1 
der the circumstances disclosed the defendants were ia 6 
all, the Government, as matter of law, was entitled to> a 
ment for the full amount shown to have been receive ' 
Superintendent and not paid over by him, as required by is

It remains to consider some minor objections to t e 
ment. It is contended that it was error to give interes ° 
amount of the judgment from April 1, 1893, the a e 
which the accounts of the Superintendent were sta e 
Treasury Department.
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The alleged fire occurred June 24, 18.93, and on February 9, 
1894, notice of the deficiency in the Superintendent’s account 
was given to his sureties, as required by the act of August 8, 
1888, 25 Stat. 387, c. 787. And this action was brought Au-
gust 7,1894. Interest, it is insisted, was recoverable at most 
only from the date of the notice to the sureties. This objection 
is met by section 3624 of the Revised Statutes, which provides: 

Whenever any person accountable for public money neglects 
or refuses to pay into the Treasury the sum or balance reported 
to be due to the United States, upon the adjustment of his ac-
count, the First Comptroller of the Treasury shall institute suit 
or the recovery of the same, adding to the sum stated to be 
ue on such account, the commissions of the delinquent, which 

s al be forfeited in every instance where suit is commenced 
an judgment obtained thereon, and an interest of six per 
centum per annum, from the time of receiving the money until 
1 shall be repaid into the Treasury.”

This statute is mandatory, and the sureties on the bond of 
uperintendent Smythe must be held to have signed it in view 

e requirement as to the date from which interest should 
computed. It is not denied that the treasury notes in ques- 

on were received at least as early as April 1, 1893.
ls a so said that it was error, under the law of Louisiana, 

minW6 f611 Ted an abso^ute judgment against Byrnes, the ad- 
iudorn^i01, ° tbe succession of Conery, deceased ; that if any 
istratQ611 Was rendered it should have been against the admin- 
ohipnfi^ °n^' *n ^ue course of administration. This 
judgment ? *' echnjcal- II by the law of Louisiana the 
subject nf S S° Pa^a^^e’ it* wiU be thus interpreted and enforced, 
the distrihnt^UrSe^K P^ority given to the Government in 
debted to tfa10?!0, Procee<^s °I the estate of any person in- 
all debts ,n.lte<^ States whose estate is insufficient to pay 

The 1USt 1L Rev‘ Stat- «ecs. 3466, 3467.
judgment oft? Court of Appeals, affirming the

gment of the Circuit Court, is

vol . clxxxvi ii—12 • Affirmed‘
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Mr . Just ice  Peckh am , with whom concurred Me . Justi ce  
Shiras , dissenting.

I dissent from the conclusion arrived at in the opinion of 
the court, and from the judgment thereon. I agree as to the 
general character and extent of the liability of an officer en-
trusted with the care and custody of public moneys, as stated 
in the cases cited in the opinion upon that subject. But those 
cases do not touch the question involved. It is undisputed 
that the property, for the loss of which the defendants have 
been held, consisted of $25,000 of treasury notes of the gov-
ernment of the United States; in other words, it consisted of 
the written promise of the government to pay money upon 
presentation of the notes. There was evidence also, at least 
sufficient to go to the jury, to prove that most of these notes 
were wholly destroyed by fire, so that there was no possibility 
of their being thereafter presented for payment or redemption. 
Treasury notes amounting to about eleven hundred dollars 
were not so far destroyed as to be incapable of identification or 
presentation for payment, and they were taken possession o 
and retained by the government, and yet the government also 
recovered judgment for their amount. Assuming the liability 
of the obligors in the bond to respond for all the damage sus-
tained by the government by reason of this destruction by 
fire, the question is, what damage has the government suffer

Within the case of The United States v. Morgan, 11 How- 
154, cited in the opinion of the court, that question shou 
have been submitted to the jury under instructions that e 
defendant was not liable for the amount of the face o ® 
notes in case they had been totally destroyed by the fire> 
only for such cost and expense as the government might inc 
by reason of the replacing of the notes destroyed, 
cost of paper, printing, engraving, and the trouble an 
venience caused the government, etc., together with the 
necessary or more convenient to the government, of t e 
portation of other notes to take the place of those destroye

This suit is upon the bond, which, as it seems to n^ 
plainly one of indemnity. The legal purport of sue a 
to indemnify the government from any loss occasione y
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dereliction of the obligor. In case of a breach of the bond, the 
amount which the government would be entitled to recover 
would be measured by the loss incurred. If the loss were 
shown to have been the sum of five dollars or merely nominal, 
the plaintiff could not recover a thousand dollars, or the penalty 
of the bond. It is conceded in the present case that what the 
defendant and his sureties have been adjudged to answer for 
as a breach of the bond, was because $25,000 (less about eleven 
hundred dollars) of treasury notes of the United States, in the 
custody of the superintendent, had been burnt and destroyed 
by fire. I concede that the bondsmen would be responsible 
for any loss thereby occasioned to the United States, even 
though without negligence on the part of the officer in whose 
custody the money had been placed.

In Morgan's case, supra, there was a suit by the United States 
against a collector of revenue. It appeared in evidence that 
the collector had collected about $100,000 for duties in treas-
ury notes, and had cancelled them. The notes were then put in 
a bundle and sent to the Treasury Department through the post 
office, but the bundle was lost or stolen. The Circuit Court 
gave judgment to the government in the amount of the penalty 
o the bond, which judgment this court reversed, and in its 
opinion said:

he rule of damage would be the amount of the notes— 
un ess it appeared, as here, that they had been cancelled, and 
un ess it was shown that the government had suffered, or was 
is tV SU^'er’ damages less than their amount. How much 
factV^h^3-111^6’ un^er the circumstances, is a question of 
tri 1 °r? 6 and should be passed on by them at another 
a libe 1 amount rather than the whole bond need, in 
amoiTt ^aW’ an^ h*s bond, be exacted ; and that
in? ne^ nor sureties can reasonably object to pay- 
all ’the neglect of himself or his agent, has caused

injury which he is in the end required to reimburse, 
law th‘ lna^^we decide on this last question as a matter of 
all the S’ onty’ namely, that the collector is liable for 
as reahC ^a ^amaSes sustained by his not returning the notes 

lre y law and official circulars; or for not putting 
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them in the post office so as to be returned. 5 Stat. 203. But 
how much this damage was is a matter of proof before the jury, 
fixing the real amount likely to happen from their getting into 
circulation again, as two of them did here, from delay and in-
convenience in obtaining the proper vouchers to settle accounts, 
for the want of evidence at the department that the notes had 
been redeemed, or from any other direct consequence of the 
breach of the condition of his bond, and of his instructions 
under it.”

The attempt made to distinguish the present case from that 
of United States n . Morgan, does not seem to me to be success-
ful. Indeed the case before us presents a stronger case of a 
substantial defence than that of Morgan’s.

To refuse this defence of a burning and total destruction o 
the notes leaves the strange and anomalous spectacle of a re-
covery by the government on account of a damage which in 
fact and in law it has not sustained. The recovery must e 
upon the contract, evidenced by the bond, to safely keep an 
pay over, arid in default to pay the damage up to the pena tj 
of the bond. This is the contract, and that there has been a 
breach may be admitted at once, but the question on the par 
of the obligors in the bond then comes back, what damage as 
the government suffered by reason of the failure to keep 
contract, for it is only the damage which the governmen i^ 
fact has sustained that we have contracted to pay. oW c 
it be said, with the slightest reference to fact, that the a.ma 
amounts to the face of the notes when those notes are sun 
the promise of the government to pay upon their presen a 
and the possibility of such presentation has ceased to e*is

But the right to set up and prove a defence of t is c 
seems to be denied on some view of public policy, t e pr. 
of which I admit I fail to recognize, and I also ai or 
the legal power of the court to deny to the obligors e 
of a defence which shows that no damage or a less ara 
claimed has been sustained, because of any assum 
policy. It is a case of contract and not of policy.

The denial of the sufficiency of the defence seeJial ° * erD. 
upon the ground that it is against the interests o
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ment, and therefore is against the public policy of the United 
States to permit any defence to be interposed in an action upon 
this kind of a bond; that no matter how clearly it may be 
proved that no damage has been sustained by the government, 
and therefore there is nothing which the obligors have contracted 
to pay, still the full amount of the face of the notes must be 
paid to the government in order to reimburse it for a loss it has 
never in fact sustained. And it is proof of this very fact which 
is refused on the ground of public policy. Can the government 
maintain the proposition that if it has suffered in truth no loss 
it can nevertheless recover either the penalty of the bond or 
any less sum ? This is to change the legal import of the bond. 
But it is nevertheless maintained that it is against public policy 
to permit proof of a fact which if it really existed would un-
doubtedly constitute a defence to the claim made by the gov-
ernment. That kind of a public policy which prevents a legal 
defence I cannot understand. I can and do appreciate a public 
policy that refuses to admit the sufficiency of a defence that 
t e property was lost by or stolen from the officer without any 
au t on his pnpt. The officer and his sureties have frequently 

en eavored to have the government bear the loss which has 
ac ua ly been sustained, because it happened without any fault 

e part of the officer; but the courts .have held that such 
e ence is insufficient on the ground that it is against public 
o icy to recognize it as an answer to defendant’s obligation to 
y over, because it would tend to diminish the care which the 

cuJnH W0U,^ °therwise take of the property entrusted to his 
of th f an W0U^ ^ea<^ the government into an investigation

a^S surroun(ting or causing the loss, under very great 
and oVaD a^S’ an^ therefore as the loss had in fact occurred, 
said he°r t ® °t the parties must bear it, the courts have 
govern^1118? w^ose custody it had been placed by the
answer k Was st°^en or destroyed, and the proffered 
0Ver exisf8 no ^e^ence to the contract to pay
The coi ^on^’ which has therefore been enforced.
Parties m S slmP^ decided what the contract between the 
showino- o?111 ’ U'L they did not decide that a legal defence, 

g there was damage, could not be interposed.
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Here, however, it seems to me plain there is no question of 
public policy as to what should constitute a defence. The 
amount of damage is what the defendants have promised to 
pay and nothing more. Consequently, what is damage must be 
shown. Now that is a question of fact, and if no damage has 
in fact been sustained, it is the legal right of the defendant to 
prove it, and it cannot, as I think, be denied him on any ques-
tion of public policy. This is to me a new application of the 
doctrine of public policy to a strictly legal defence to the obli-
gation contained in a contract sued upon, where both parties 
acknowledge the validity of such contract and the defence is 
founded upon the terms of the contract about whose legal mean-
ing there cannot, as it seems to me, be any difference of opinion.

Upon the other branch of the subject, the case shows that at 
least $1182 in treasury notes were saved, although charred, 
and were taken possession of by the agents of the governmen 
and were identified as to the amount and date of issue. T e 
defendants insisted there could be no recovery for this sum, as 
the government already had the notes in its possession, but t is 
objection was overruled. The sections of the Revised Statutes 
of the United States, §§ 951, 957, set forth in the opinion, are 
said to render this defence insufficient, for the reasons that t e 
defendants had not submitted their claim for audit to t e ac 
counting officers of the Treasury. These sections are, as sta > 
simply reproductions of the act of 1797, which was in orC. 
when the Morgan case, 11 How. 154, supra, was deci e , a 
it is not mentioned therein as an answer to the defence se 
by defendants. Probably the provision was not regar e 
applicable, although it must be admitted the record oes 
affirmatively show the non-presentation of the matter o 
Treasury officials. But, in my judgment, the sections av 
application to this case. The defendants are not seeking a 
or credit against the government, and the provision app1 
such a case, while here the question is as to how muc 
ernment has been damaged, and when it is shown t a , 
event, it has in fact received $1182 of the $25,000 it c 
seems to me that, upon any basis of liability, sue 
duces the claim on the part of the government, no
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son of a credit, but because the defendant never was liable 
to the extent claimed, and in proving the facts which show 
there never was any such liability, it cannot, as it seems to me, 
be said that the defendants thereby claim a credit. They claim 
no such thing, but they do claim, first, that the government 
has failed to prove a cause of action for any more than a nom-
inal sum; or, second, for any greater sum than $23,818, being 
the difference between $25,000 and the $1182 already received, 
and this is the extent of the cause of action proved by the gov-
ernment, after all the facts are in evidence.

The recovery in this case was not for the whole penalty of 
the bond, which was $100,000, but judgment was prayed for 
and recovered to the extent of $25,000, the whole amount of 
the notes, not deducting the $1182 already received by the gov-
ernment. This shows that the recovery was at least based upon 
the amount of the damage and not upon the penalty, and it 
therefore further shows that it was indemnity, pure and simple, 
which the government claimed. Therefore it was necessary 
or it to prove the damage, and in proving the defence at least 

as to $1182, the defendants were not proving a credit, but dis-
proving to that extent the cause of action of the plaintiff.
' h  °r reasons thus stated, I am in favor of reversing the 
]u gment of the court below, and I dissent from the opinion of 
this court directing an affirmance.

. ?■ auth°rized to state that Mr . Just ice  Shiras  concurs in 
this dissent.
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BEALS v. CONE.

ERROR TO THE SUPREME COURT OF THE STATE OF COLORADO.

No. 84. Argued November 11, 12,1902.—Decided January 26,1903.

There is no general right to a writ of error from this court to the courtsofa 
State; nor does the mere fact that the action was brought under sections 
2325 and 2326 of the Revised Statutes in support of an adverse claim, 
entitle the defeated party to a writ of error to the state court. There is 
but a special right to bring such cases, and such cases only, as disclose a 
Federal question distinctly ruled adversely to the plaintiff in error. 
Where no title, right, privilege or immunity of a Federal nature was set 
up and claimed, nor the validity of any Federal statute denied in the 
state court, nor the validity of any state statute challenged prior to the 
judgment of affirmance in the highest court of the State, on the ground 
of its repugnance to paramount Federal law, this court is not justified in 
taking jurisdiction.

Generally speaking estoppel and res judicata present questions of local, 
and not of Federal, law.

This  is what is known in the mining regions as an “adverse 
suit,” brought under the authority of sections 2325 and 2326, 
Rev. Stat., in the District Court of the county of El Paso, Col-
orado, to contest the right of defendants to a patent for the 
Ophir lode mining claim. The plaintiff claimed a portion of 
this ground as a part of his own mining claim, and the question 
presented was as to the priority of right thereto of the respec-
tive parties by virtue of discovery and location. Judgmen 
was rendered in the District Court in favor of the defendants, 
which judgment was affirmed by the Supreme Court of t e 
State. 27 Colorado, 473. Thereupon the case was broug 
here on writ of error.

In the complaint plaintiff averred that on or about January > 
1893, and ever since, he was the owner and in possession of t e 
Tecumseh lode mining claim; that on or about April 1, >
the defendants wrongfully entered upon a parcel of said c ai 
to wit, all that part thereof included within the exterior nes 
of the Ophir lode mining claim, and that they have ever since
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wrongfully withheld the possession of said parcel from the 
plaintiff. The answer denied the allegations of the complaint, 
and pleaded as a second defence that before the alleged discov-
ery of the Tecumseh lode mining claim, to wit, on February 3, 
1892, the defendants, or their grantors, were and defendants 
still are the owners of the Ophir lode mining claim ; and that 
by reason of such ownership they are entitled to the possession 
of the ground in dispute. To this answer a replication was 
filed, setting forth that defendants on February 10, 1893, made 
a mineral entry which included said Ophir lode; that subse-
quently plaintiff, with others, filed a protest against that por-
tion of the entry which related to the Ophir lode—such protest 
charging, among other things, that there had been no discovery 
of any vein, lode, ledge or deposit of mineral therein ; that on a 
hearing there was an adjudication by the Commissioner of the 
General Land Office, affirmed by the Secretary of the Interior, 
t at no discovery had been made, and canceling the entry.

aintiff also alleged that at the hearing on said protest Cone, 
one of the defendants, testified that no vein had been discovered 
in t e Ophir claim and no work done on any lode therein dur-
ing t e year 1893, and that the plaintiff was induced by such 
es imony to go to large expenditures in exploring for mineral 

e ground in conflict between the two claims, the defend- 
an s nowing at all times that such expenditures were being 

a d m/e^ance uP°n the truth of such testimony. In other 
dp/ S] * e in ^is replication pleaded two defences to 
act’611 a#11 title, first res judicata by reason of the
inni°n °r e* SecretarJ °f the Interior in setting aside the orig- 
tonnaFk 1Ca^on i'or entry of the Ophir lode; and, second, es- 
ants X reas°n of the testimony given by one of the defend- 
ca„ w + emufrer to this replication was sustained, and the 

en o trial upon the complaint and answer.

JJ £ Johnson for plaintiff in error.

& Thomas for defendants in error. Jfr. Wil- 
brief ryant and Mr. Harry H. Lee were with him on the
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Mr . Justi ce  Brew er , after making the foregoing statement, 
delivered the opinion of the court.

The jurisdiction of this court is denied. The validity of a 
treaty or statute of or authority exercised under the United 
States was not drawn in question in the state courts, nor was 
the validity of a statute of or authority exercised under the 
State of Colorado challenged on the ground of being repugnant 
to the Constitution, treaties or laws of the United States. So 
that the jurisdiction of this court depends on whether some title, 
right, privilege or immunity of a Federal nature was specially 
set up and claimed by the plaintiff in error and denied by the 
state courts. Rev. Stat. sec. 709.

The mere fact that this is an action brought under sec-
tions 2325 and 2326, Rev. Stat., in support of an adverse claim 
does not of itself entitle the defeated party to a writ of error, 
Although brought under the authority of a Federal statute, the 
questions involved may be only of general or local law. Black- 
T)urn v. Portland Gold Mining Company, 175 U. S. 571; Sho- 
shone Mining Company n . Rutter, 177 U. S. 505.

Two questions of law arose on the pleadings. Both were pre-
sented by the demurrer to the replication ; one, a question of 
estoppel; the other, of res judicata. The estoppel was not one 
of record, but inpais, arising, as contended from contradictory 
statements made by one of the defendants, at a different time 
and place. Whether such statements work an estoppel depen s 
not upon the Constitution or any law of Congress, involves no 
Federal question, but is determined by rules of general law.

With respect to the other question, this may be said: e 
validity of the denial of the original application for entry 
not challenged. It was accepted as conclusive, and a subseque 
entry was relied upon. The rule of res judicata was, howeve , 
invoked by plaintiff on the ground that a question of fact a 
been decided in the first application, which, as alleged, wa^°,n 
elusive between the parties in this action. But the applica^11 * 
of the rule depends on the fact that the parties to the two 
tions or proceedings are the same and also acting in the sa 
right. Here the parties to the prior proceeding were the ap-
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plicants for the patent and the United States, and the matters 
decided bound them, and them only. The fact that this plain-
tiff, with others, filed a protest against the entry did not make 
them parties to the application to the extent that they were con-
cluded by a decision either way. There is no suggestion in the 
pleadings that the protestants were in any way interested in 
the ground applied for, or that they were acting other than as 
good citizens, seeking to prevent a wrong upon the government. 
Their standing in the proceeding was in the nature of amici 
curiœ. As such, whatever the result, no rule of res judicata 
could be invoked by or against them. Hence the ruling on the 
demurrer was not concerning the effect of a decision made by 
the Land Department upon the parties to the proceeding, but 
a mere determination that one who was not a party could not 
claim the advantages of a party. It is not open to question 
that the trial court properly sustained the demurrer to this por-
tion of the replication. To call this the decision of a Federal 
question adverse to the plaintiff is so manifestly without foun-
dation that it may rightfully be disregarded.

The record of the trial, which took place before a jury, is 
voluminous—the bill of exceptions containing the testimony, 
t e instructions and the proceedings on the motion for a new 
trial filling 436 printed pages. The testimony was mainly di-
rected to such matters of fact as the time and place of discov-
er) of mineral, the character of the veins, the per cent of min-
eral and the general nature of the rock formations in which the 
veins were alleged to have been discovered. From the begin-
ning of the trial to the end of the testimony there appears no 
sing e distinct claim based upon the Constitution or statutes of 

e nited States. No statute of the State of Colorado was 
questioned, nor was any title, right, privilege or immunity under 
ot.e i ?nstitution or laws of the United States specially set up 
ii ?iaimed.’ instructions asked and refused, as well as 
th TT*Se giVen’ ^ere is only a general mention of the laws of 
mof States and none of any particular statute. In the 
in°tl?n QOr a neW trialas well as in the assignments of error 
a the Supreme Court of the State there is not the slightest 

erence to the Constitution, the laws of the United States or
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any section or part thereof. And in the opinion of the Su-
preme Court, out'side of the matters of estoppel and res judicata 
before referred to, there is nothing to even suggest that it was 
requested to consider any question of a title, right, privilege or 
immunity under the Constitution or laws of the United States. 
Indeed, while this case has evidently been hotly contested, yet 
the matters which were subjects of controversy and determina-
tion were questions of fact concerning the time, extent and ef-
fect of the alleged discoveries of mineral, and also alleged 
wrongs in respect to the jury. To those matters, and to those 
alone, was the attention of the parties and the courts directed. 
Counsel for plaintiff in error has filed an elaborate brief of 249 
printed pages, which is able and exhaustive, both on questions 
of mining law and the conduct of the trial. One cannot, how-
ever, fail to be impressed, after a perusal thereof, with the fact 
of a failure to recognize that there is no general right to a writ 
of error from this court to the courts of a State; that there is 
but a special right, a right to bring such cases, and such cases 
only, as disclose a Federal question distinctly ruled adversely 
to the plaintiff in error. We fail to see that any title, right, 
privilege or immunity of a Federal nature was specially setup 
and claimed. Very likely the construction and the effect of 
Federal statutes were, in a general way, discussed and consid-
ered, but nowhere do we find that special setting up or claim-
ing of a Federal right which justifies us in taking jurisdiction. 
As we have stated, the validity of no Federal statute was de-
nied in the state courts. Neither did the plaintiff in error, 
prior to the judgment of affirmance in the Supreme Court, chal-
lenge the validity of any state statute on the ground of its re-
pugnance to paramount Federal law.

The writ of error is
Dismiss
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BLACKSTONE v. MILLER.

ERROR TO THE SURROGATE’S COURT OF NEW YORK COUNTY, STATE 

OF NEW YORK.

No. 423. Argued January 5, 6,1903.—Decided January 26,1903.

Where a deposit made by a citizen of Illinois in a Trust Company in the 
City of New York remains there fourteen months, the property is de-
layed within the jurisdiction of New York long enough to justify the 
finding of the state court that it was not in transitu in such a sense as 
to withdraw it from the power of the State if it were otherwise taxable, 
even though the depositor intended to withdraw the funds for investment.

Under the laws of New York such deposit is subject to the transfer tax, 
notwithstanding that the whole succession had been taxed in Illinois, 
including this deposit.

The fact that two States, dealing each with its own law of succession, both 
of which have to be invoked by the person claiming rights, have taxed 
the right which they respectively confer, gives no ground for complaint 
on constitutional grounds.

Power over the person of the debtor confers jurisdiction, and a State has 
an equal right to impose a succession tax on debts owed by its citizens 
as upon tangible assets found within the State at the time of the death.

Where a state law imposing a tax upon transfer is in force before the funds 
come within the State the tax does not impair the obligation of any con-
tact, eny full faith or credit to a judgment taxing the inheritance in 

another State, or deprive the executrix and legatees of the decedent of 
any privilege or immunity as citizens of the taxing State, nor is it con-
trary to the Fourteenth Amendment.

The  case is stated in the opinion of the court.

Edward W. Sheldon for plaintiff in error.
of N 711 question have no tangible situs within the State
nahlTbey were intangible, unidentifiable and inca- 
be 6 ? P ysical situs, and were not subject to levy or sale, or to 
traf,eP eVleJ’ was not necessary to take out letters of adminis- 
Co y0?111/? eW York 1° collect them. Toronto General Trust 
betw k & Railroad Co; 123 Y- 37, 47. The relation 

een bank and depositor is that of debtor and creditor.
dJ”\Z \r£ank’ 126 Y- 318, 327; United States v. War- 

’ in U. 8. 48, 53; Clason v. City, 46 La. Ann. 1, 5;
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Bluefield Banana Co. x. Board of Assessors, 49 La. Ann. 43; 
New Orlea/ns v. Stempel, 175 U. S. 309, 314 ; Liverpool, L. (è 
G. Ins. Co. v. Board of Assessors, 51 La. Ann. 1028 ; CornjAm 
National D'Escompte de Paris v. Board of Assessors, 52 La. 
Ann. 1319, 1329. There is a distinction between trust compa-
nies and ordinary banks. People v. Binghamton Trust 6b., 139 
N. Y. 185,189 ; United States Trust Co.x. Brady, 20 Barbour, 
119 ; Jenkins v. Neff, 163 N. Y. 320, 330 ; 186 U. S. 230, 234; 
Mercantile National Bank v. New York, 121 IT. S. 138,159.

1. The established principles of taxation prohibit the taxation 
of intangible property owned by non-residents. McCulloch 
v. Maryland, 4 Wheat. 316, 429 ; Railroad Co. v. Jackson, 7 
Wall. 262, 267, 268 ; State Tax on Foreign-held Bonds Case, 
15 Wall. 300,319 ; Sa/oings Society v. Multnomah Co., 169 U. 8. 
421 ; New Orleans v. Stempel, 175 U. S. 309 ; Bristol v. Wash-
ington County, 177 U. S. 133 ; In re Jefferson, 35 Minnesota, 
215 ; City and County of San Francisco v. Mackey, 22 Fed. Rep. 
602, 608 ; Walker v. Jack, 60 IT. S. App. 124, 128 ; DeVignier 
v. New Orleans, 4 Woods, 206, 207 ; Yost v. Lake Erie Trans-
portation Co., 112 Fed. Rep. 746; Kirtland v. Hotchkiss,^ 
Connecticut, 426, 438, affirmed 100 LL S. 491 ; Balk v. Karris, 
124 N. C. 467 ; Scripps v. Board of Review, 183 Illinois, 278, 
Haywood v. Board of Review, 189 Illinois, 235; Matzenlaugh 
v. People, 194 Illinois, 108 ; Street Railroad Co. v. Morrow, 8 
Tennessee, 438 ; Village of Howell v. Gordon, 127 Michigan, 517; 
In habitan ts of Ellsworth v. Brown, 53 Maine, 519 ; Catlin v. K , 
21 Vermont, 152; Flanders v. Cross, 10Cushing,510; Stated- 
Ross, 3 Zabriskie (N. J.), 517 ; Hopki/ns v. Baker, 78 Marylan , 
363, 370 ; Mayor, etc., of Mobile v. Baldwin, Wl Alabama, 6 , 
City Council of Augusta v. Dunbar, Georgia, 387 ; Johnson^- 
De Bary-Baya Merchants Line, 37 Florida, 499, 519 ; Stalfi v- 
Smith, 68 Mississippi, 79 ; Insurance Co. v. Board of 
sioners, 51 La. Ann. 1028; Court v. O’Connor, 65 Texas, 5 
Prairie Cattle Co. v. Williamson, 5 Oklahoma, 488 ; Wort W 
ton v. Sebastian, 25 Ohio St. 1, 8 ; Buck v. Miller, 147 In ’
586 ; City of Louisville v. Shirley, 80 Kentucky, 71 ; Ku 
son v. Board of Commissioners, 67 Iowa, 183 ; Finch v- 
Co., 19 Nebraska, 50 ; Sanford v. Town of Spencer, 62 1800
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sin, 230; In re Jefferson, 35 Minnesota, 215, 220; Commission-
ers of Arapahoe County v. Cutter, 3 Colorado, 349 ; Holla/nd v. 
Commissioners, 15 Montana, 460; Johnson v. Oregon City,^ 
Oregon, 327; Walla Walla v. Moore, 16 Washington, 339; 
Estate of Fair, 128 California, 607 ; Barnes v. Woodbury, 17 
Nevada, 383; Tax Law of New York of 1896, §2, subd. 5; 
Cooley on Taxation (2d ed.), pp. 21, 22; Borer on Interstate 
Law, p. 281; Judson on Taxation (1903), § 397, p. 507.

2. These principles have been embodied in the New York 
statutory scheme. New York Tax Law, ch. 908 of the Laws of 
1896, art. I, §§ 1-14, entitled “ Taxable Property and Place of 
Taxation” is applicable to the entire law. Matter of Hunting-
ton, 168 N. Y. 399. The phrase, “ property within the State,” 
usedin § 220 is as old as New York’s taxing system and has been 
frequently construed to exclude intangible property of non-resi-
dents. People ex rel. Lemmon v. Feit/ner, 167 N. Y. 1 ; Matter 
of Hellman, Appellate Division, First Department, 1902; Matter 
of King, 30 Mise. N. Y. 575. A non-resident is entitled to the 
same exemptions as a resident and the taxation of non-residents 
is purely in rem. People v. Barker, 154 N. Y. 128 ; City of 
Few York v. McLean, 170 N. Y. 374, 387; Dewey v. Des 

oww, 173 U. S. 193, 203 ; Bristol v. Washington Country, 177 
U. S. 133; People v. Equitable Trust Co., 96 N. Y. 387 ; Matter 

N. Y. 174, and cases therein cited.
• hese principles apply with equal force to transfer or suc-

cession taxes; jurisdiction of the person of the decedent or of 
644.^r<7^er^ rnus^ exist. Kintzing v. Hutchinson, 14 Fed. Cas.

, alter of Bronson, 150 N. Y. 1; Matter of Preston, 75 
N^V u Matter of Phipps, Hun, 325, affirmed 143

• I. 641; Matter of Chabot, 44 App. Div. 340 ; 167N. Y. 280 ;
FKbett, 29 Mise. N. Y. 567; Colemaris Estate, 159

• t 231; Matter of Button, 3 App. Div. 208 ; Callahan v. 
^odbr^ge, 171 Massachusetts, 595

iected \ decisions where money in bank has been sub-
case if a transler tax are distinguishable from the present 
decision ^()U(^ayeri 1^0 N. Y. 37. The authority for the
guished °Th 6 ^0Urt °1 Appeals in this case cited and distin- 

at was a bank deposit although deposited in a trust
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company. In this case the deposit was not virtually money 
and could not be converted into money on demand. Substitutes 
for money are not to be deemed money for taxation unless they 
are exact equivalents. Hubbard v. N. Y. & H. R. R., 14 
Abb. Pr. 275 ; United States v. Wilson, 106 U. S. 620; then 
citing and distinguishing Hatter of Romaine, 127 N. Y. 80; 
Matter of Morey on, N. Y. Law Journal, July 3,1891; Matter 
of Simoni, N. Y. Law Journal, January 20, 1896; Estate of 
Spears, 6 Ohio Decisions, 598; Matter of Burr, 16 Misc. N. 
Y. 89 ; balances held not to be cash in Matter of Bentley, 31 
Misc. N. Y. 656 ; Matter of Horn, N. Y. Law Journal, Octo-
ber 31, 1902.

II. If the indebtedness of the Trust Company was property 
within the State of New York, it was not taxable because it 
was only transitorily there, and in the case of property of non-
residents in t/ransitu the requisite jurisdiction to tax does not 
exist. Hays v. Pacific Mail S. S. Co., 17 How. 596; People, 
etc., v. Commissioners, 23 N. Y. 242 ; People ex rel. Hoyt v. 
Commissioners, 23 N. Y. 224, 240; 24 Am. & Eng. Ency. of 
Law, 435; 25 Am. & Eng. Ency. of Law, 142; Borer on Inter-
state Law, 281; Metropolitan Life Ins. Co. v. Newark, 62 N. 
J. Law, 74; Herron v. Keeran, 59 Indiana, 472; Standard Oil 
Co. v. Bachelor, 89 Indiana, 1; Coe v. Errol, 116 IT. 8. 517, af-
firming 62 New Hampshire, 303; Corning v. Township of 
Masonville, 74 Michigan, 177; State v. Engel, 34 N. J- 
425; State v. Carrigan, 39 N. J. Law, 35; Commonwealth v. 
Am. Dredging Co., 122 Pa. St. 386 ; Matter of Leopold, 35 Misc. 
N. Y. 370; State Trust Co. v. Chehalis County, 48 U. S. App- 
190. The burden is on the taxing authorities to establish 
jurisdictional conditions. Corn v. Cameron, 19 Mo. App- 5 ’ 
McLean v. Jephson, 123 N. Y. 142, 151.

III. A construction of the statute which permits dou e 
taxation should be avoided. 2 Cook on Corp. § 567;
see v. Whitworth, 117 IT. S. 129; People ex rel. Savings M 
v. Colema/n, 135 N. Y. 231; People ex rel. Hoyt v. 6^^' 
sioners 23 N. Y. 224; Matter of Dingham, 66 App. Eiv. J 
3 N. Y. Revised Statutes, Birdseye’s 3d ed. p. 3526, subd. , 
People ex rel. Darrow v. Coleman, 119 N. Y. 137; Matter0
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Euston, 113 N. Y. 182, dissenting opinion, Haight, J., in Matter 
of Romaine, 127 N. Y. 80, 91; Cooley’s Const. Lim., p. 227; 
Detroit Citizens’ Street Ry. Co. v. Common Council, 125 Michi-
gan, 673.

IV. As succession, inheritance and transfer taxes in the Uni-
ted States are levied upon the power to transmit the title to 
property, and not upon the property itself, the State of New 
York was without jurisdiction in this case to tax the exercise 
of a power which it did not create and could not take away.

1. That the thing taxed is the right to transmit has been set-
tled by this court as to the Federal legacy tax. Knowlton v. 
Moore, 178 U. S. 41; Eidman v. Martinez, 184 U. S. 578, 589 ; 
Moore v. Ruckgaber, 184 U. 593. As to the New York transfer 
tax, United States v. Perkins, 163 U. S. 625 ; Plummer v. Coler, 
178 U. S. 115 ; Orr v. Gilman, 183 U. S. 278, 289. As to the 
Illinois inheritance tax, Magoun v. Illinois Trust da Savings 
Bank, 170 U. S. 283.

2. The New York transfer tax has been repeatedly inter-
preted in that way by the Court of Appeals. Matter of Swift, 
v 88 ’ Matter of Merriam, 141 N. Y. 479, 484;

aW«/*  of Hoffman, 143 N. Y. 329; Matter of Bronson, 150 
A. Y. 1, 6; Matter of Westwin, 152 N. Y. 93, 99; Matter of 
Hoane,\^ N. Y. 109,113; Matter of Dows, 167 N. Y. 227,

171 N. Y. 48, 55 ; Matter of Vanderbilt, 
U2 N.Y. 69, 72-74.

3. Such is also the view taken in other States. FinneiCs Es-
11^ 1 Minot v. Wi/nthrop, 162 Massachusetts,
13; Kochersperger v. Drake, 167 Illinois, 122; Schoolfield’s

, V" tyncibwrg, 78 V irginia, 366; State v. Dalrymple, 
ary and, 294; State v. Hamlin, 86 Maine, 495 ; State v. 

2R1 Tennessee, 674; In re Wilmer ding, 117 California, 
»1; GvUthorpe v. Furnell, 20 Montana, 299.

onl r hl ,DS a ^ax uPon the power of transmission can
tra^ e lml)ose(l by the sovereignty creating the power, and the 
linn’SmiS»’’011 i* 1 case was effected solely by the law of II- 
inson 1 a  f{man Martinez, 184 U. S. 592; Kintzing v. Hutch-
ffove ’ ed ^aS ^9’ There are seven examples of different 

rnmentai impositions under the head of “ death duties ”
vol . clxxxvi ii—13
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in Great Britain. Four of these, Probate Duty, Legacy Duty, 
Succession Duty, Estate Duty, were reviewed in Knowlton v. 
Moore, 178 U. S. 41, as to the nature of these duties, citing 
Hanson’s Death Duties, 4th ed. 1, 2, 19, 20, 40, 63; Norman’s 
Digest of the Death Duties, 2d ed. 1,184, 513 ; Dicey’s Con-
flict of Laws, Moore’s American Notes, 1897, 785-789; Laid- 
lay v. The Lord Advocate, L. R. 15 App. Cas. 468, 483; Wal-
lace v. The Attorney General, L. R. 1 Ch. App. 1; Attorney 
General v. Campbell, L. R. 5 H. L. 524, 529.

V. Where any doubt exists as to liability to a succession tax, 
the doubt should be resolved in favor of the person sought to 
be taxed. The Court of Appeals erred in adopting the broader 
construction of the law. Eidman v. Martinez, 184 U. S. 
578, and cases cited; United States v. Wigglesworth, 2 Story, 
369 ; cases cited supra, and Matter of Harbeck, 161 N. Y. 218; 
Matter of Vassar, 127 N. Y. 1, 12; Matter of Stewart, 131 
N. Y. 274, 282; Matter of Fayerweather, 143 N. Y. 114; 
United States v. Lsham, 1 Wall. 496, 504; 176 Massachusetts, 
190; Matter of Brez, 172 N. Y. Memo.

VI. The taxation in this proceeding of debts due the decedent 
from residents of New York is unconstitutional. Vanhorns s 
Lessee v. Dorrance, 2 Dallas, 304, 310; Calder v. Bull, 3 Dal-
las, 386; St. Louis v. Ferry Co., 11 Wall. 423; Delaware Rail-
road Tax Cases, 18 Wall. 206, 229 ;, Ex parte Yarborough, 110 
U. S. 651, 658; Scott v. McNeal, 154 U. S. 34, 45, and cases 
cited; Adams Express Co. v. Ohio, 165 U. S. 194; Dewey v. 
Des Moines, 173 U. S. 193, 204.

1. The proceedings impair the obligation of contracts be-
tween the decedent and the New York debtors in violation o 
section 10, of article I, of the Federal Constitution. Railroa 
Company v. Pennsylvania, 15 Wall. 300; Tappan v. YLei 
chants Nat. Bank, 19 Wall. 490, 499; Murray v. Charleston, 
96 U. S. 432, 448 ; Kirtland v. Hotchkiss, 100 U. S. 491, 499; 
Erie R. R. v. Pennsylvania, 153 U. S. 628, 646; Central Trus 
Co. v. Chat. R. & C. R., 68 Fed. Rep. 685 ; GoldgaitN.
106 Illinois, 25 ; City of Detroit v. Lewis, 109 Michigan, > 
and other cases cited, supra. ..

2. The proceedings deny full faith and credit to the pu
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acts and judicial proceedings of Illinois in violation of section 1, 
of article IV. Hilton v. Gv/yot, 159 IT. S. 113, 181; Hampton 
v. MConnel, 3 Wheat. 234; Mills v. Duryee, 7 Cranch, 481.

3. The proceedings deny to citizens of Illinois some of the 
privileges and immunities of citizens of New York in violation 
of section 2 of article IV. Ward n . Maryland, 12 Wall. 418; 
Scripps v. Board of Review, 183 Illinois, 278.

4. The proceedings violate the Fourteenth Amendment. 
They abridge privileges and immunities. Giozza v. Tiernan, 
148 U. S. 657; Duncan v. Missouri, 152 IT. S. 377. They 
deny the equal protection of the law. Savings Bank v. Mult-
nomah County, 169 IT. S. 421; Lowe v. Kansas, 163 IT. S. 81; 
Reagan v. Farmers L. & T. Co., 154 IT. S. 362, 399 ; Gulf, C. 
&S.F. Ry. Co. v. Ellis, 165 IT. S. 150, 159; Tinsley v. An-
derson, 171 IT. S. 101, 106. They deprive the legatees of prop-
erty without due process of law as there is no jurisdiction to 
tax. Scott v. McNeal, 154 IT. S. 46 ; St. Louis v. Ferry Co., 11 
Wall. 423, 430; Stuart v. Palmer, 74 N. Y. 183, 190. The 
proceedings were irregular as the Surrogate adjudged that the 
property was exempt and the Comptroller of the city of New 
York was not a person aggrieved by the order within the mean-
ing of the section of the Code of Civil Procedure (§ 2258), per-
mitting an appeal, and the Court of Appeals erred in allowing 
t e proceedings to stand until the Comptroller of the State 
could be substituted. The failure to deduct from the value of

e property the amount of the Illinois inheritance tax and the 
federal legacy tax was error.

he sovereign power of the States to tax successions should 
not e impaired but the power should be exercised fairly and 
arrnoniously under the guidance of Constitutional restraints, 

in accord with established principles of law.

Louis Marshall, with whom Mr. JuG/us Offenbach was 
T Whbl>ief’ the defendants in ^ror.

Com e^er K deposits ” made by the decedent with the Trust
with^ tk and ^u-der’ Morgan & Co. be regarded as “ money ” 

e State of New York belonging to him at the time of 
ea , or as a “ debt ” owing to him at that time by these
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“depositaries,” the court of last resort of that State has de-
clared it to be the intention of the legislature of that sover-
eignty to tax the succession to such money or credit although 
the decedent was at the time of his death a resident of Illinois.

1, 2. The decisions of New York have construed these stat-
utes as imposing a tax upon the right of succession to the prop-
erty of a decedent, and not upon a decedent’s estate as such, 
and, in effect, to limit the power of testamentary disposition, 
and that legatees and devisees take their bequests and devises 
subject to this tax imposed upon the succession to property. 
In other words, it is a tax upon the right to take property by 
devise or descent. Matter of Merriam, 141 N. Y. 479, 480; 
Matter of Hoffman, 143 N. Y. 329, 331; United States n . Per-
kins, 163 U. S. 625, 628, 629; Scholey v. Rew, 23 Wall. 331, 
348 ; Magoun v. llli/nois Trust <& Savings Bk., 170 U. S. 283, 
288; Knowlton n . Moore, 178 U. S. 41, 57, 59, 60; Plummer v- 
Coler, 178 U. S. 115, 121, 122.

The constitutionality of a tax on the succession to property 
has been uniformly recognized and is no longer open to ques-
tion, since the elaborate consideration which the subject re-
ceived in the opinion of Mr. Justice McKenna in Magoun 
Illinois Trust & Sowings Ba/nk, 170 U. S. 283, 287, 288.

The courts of New York have had occasion to frequently 
apply this statute to the succession to personal property of non-
residents which at the time of the death of the decedent was 
within the State. Matter of Romaine, 127 N. Y. 80; Matter 
of Houdayer, 150 N. Y. 37 ; writ of error dismissed; Scudder^ 
Comptroller of New York, 175 U. S. 32; Callahan v. Woodbridge, 
171 Massachusetts, 595; Eidman v. Martinez, 184 IL 8- ^8 •

Deposits in banks have been held assessable under this sj s 
tern of legislation in other cases. Matter of Burr, 16 
Rep. 89 ; Matter of Mor eg on, N. Y. Law Journal, July 3,1 ’ 
Matter of Bondon, N. Y. Law Journal, March 1,1892;
of Spier, 6 Ohio Dec. 898. ,

The highest court of New York has thus interprete 
statute now under consideration as providing that where a 
resident dies leaving a deposit in a bank or trust company w 
the State of New York, a transfer by will or intestate aw
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such deposit is a transfer of money—“ of property within the 
State,” and as such is governed by the provision of section 220 
of the tax law.

3. This interpretation by the New York courts will be adopted 
by the Federal courts. Lejfingwell v. Warren, 2 Black, 599, 
603; Randall v. Brigham, 7 Wall. 523, 541 ; Morley v. Lake 
Shore Railway Co., 146 U. S. 167 ; Burgess v. Seligman, 107 
U. S. 33 ; Flash v. Conn, 109 U. S. 379 ; Bucher v. Cheshire 
R. R. Co., 125 U. S. 584 ; German Bank v. Franklin Co., 128 
b. S. 538 ; Amy v. Watertown, 136 IT. S. 318 ; Gormley v. 
Clark, 134 U. S. 348 ; Detroit v. Osborne, 135 U. S. 500 ; Hal-
stead v. Buster, 140 U. S. 277 ; Bauserman v. Blunt, 147 IT. S. 
647; BaLkam v. Woodstock, 154 U. S. 189; Hartford Ins. Co. 
v. Chicago Ry. Co., 175 IT. S. 108 ; Wade v. Travis County, 174 
IT. S. 499, 508; Williams v. Eggleston, 170 U. S. 311 ; New 
Orleans v. Stempel, 175 U. S. 309, 316 ; Board of Liquidation 
v. Louisiana, 179 IT. S. 622, 638 ; Yazoo de Mississippi Vai. 
R- R. Co. v. Adams, 181 IT. S. 580, 583.

4. The decision in the Houdayer case was correct. Bluefield 
a/uana Co. v. Board of Assessors, 49 La. Ann. 43 ; Parker,

Tax Collector, v. Strauss & Co., 49 La. Ann. 1173.
he deposit of money in such institutions exacts from the 

ate the provision of continual safe-guards, civil, police and 
military, for the benefit of the depositor.

or the protection of those leaving their money with banks 
el\^rUSt comPanæs’ the State of New York has devised an 

a orate system of investigation, supervision and administra-
tion of institutions of this class.

axation is the correlative of protection, and is as applicable 
Tho J1011 Rident owner of property as to a resident owner, 
how ePoslt -th the United States Trust Company did not, 
snw»^e\’ Par^a^e the nature of a general deposit, but was a 
affd 186 TT0? in trUSt* Jenkins Neff, 163 N- Y- 320> 330> 
y v ^3^- Peoples. Binghamton Trust Co., 139JNBY185, distinguished.
stock treating the deposit of the proceeds of these shares of 
was nro .°r *nary deposit, it is nevertheless believed that it 

P perty of the decedent within the State of New York.
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Downes v. Phoenix Bank of Charlestown, 6 Hill, 297; Payne 
v. Ga/rdi/ner, 29 N. Y. 146; Howell v. Adams, 68 N. Y. 321; 
Hunger v. Alba/ny City National Bank, 85 N. Y. 587; Bough-
ton v. Flint, 74 N. Y. 482; Smiley v. Fry, 100 N. Y. 265; Dick-
inson v. Bank, 152 Massachusetts, 49, 55; Girard Bank v. 
Penn Township Bank, 39 Pa. St. 92, 98,99; United States v. 
Wardwell, 172 U. S. 48, 54, 55 ; Parker, Tax Collector, v. Strauss 
<& Co., 49 La. Ann. 1173.

Treating this fund as a debt, for all practical purposes it was 
property within the State of New York. Section 649 of the 
Code of Civil Procedure ; Dunlop v. Paterson Fire Ins. Co., 12 
Hun, 627, aff’d 74 N. Y. 145; Douglas v. Phoenix Ins. Co., 
138 N. Y. 209; Embree v. Hanna, 5 Johns. 100; Williams v. 
Ingersoll, 89 N. Y. 508, 529; Carr v. Corcoran, 44 App. Div. 
97; Simpson v. Jersey City Contracting Co., 165 N. Y. 193; 
Chicago, Rock Island c& Pacific Railway Company v. Sturm, 
174 U. S. 710, and cases there cited.

Before this fund could be distributed at the place of the de-
cedent’s domicil, such distribution could only be made through 
the aid of the New York courts by means of administration 
there, of the debt owing to the decedent; and title was, there-
fore, derivable through such administration.

The rule is established by a uniform line of authorities that 
an executor or administrator appointed in one State cannot as 
such sue, or be sued, in his representative capacity in another. 
Hopper v. Hopper, 125 N. Y. 402; Lawrence v. Lawrence J 
Barb. Ch. 74; Hatter of Webb, 11 Hun, 124; Fla/ndrow 
Hammond, 13 App. Div. 325; Johnson v. Wallis, 112 N. 
230 ; Petersen v. Chemical Bank, 32 N. Y. 22,40. Similar ru es 
in other States. Greves v. Shaw, 173 Massachusetts, 2 «>
S. C, 53 N. E. Rep. 372 ; Judy v. Kelley, 11 Illinois, 211; 
Garvey v. Da/rnaU, 134 Illinois, 367 ; S. C., 25 N. E. Rep- R ’ 
Johnson v. Powers, 139 IT. S. 156 ; Stacy v. Thrasher, 6 
44, 58 ; Noonan v. Bradley, 9 Wall. 394; Vaughan v. 
rup, 15 Pet. 1; Aspden n . Nixon, 4 How. 467; Reyno * 
Stockton, 140 U. S. 254, 272; Lawrence v. Nelson, ‘ 
222; Overby v. Gordan, 177 U. S. 222; Wyman v. ’ 
109 U. S. 654, 656 ; Chicago, Rock Island &c. Ry- v. Stui ,
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174 U. S. 714. Succession tax has some of the characteris-
tics of a duty on the administration of the estate of the de-
ceased persons. Minot v. Winthrop, 162 Massachusetts, 113; 
Frothingham v. Shaw, 175 Massachusetts, 59, 61.

Such duties are levied in respect of the control which every 
government has over property within its jurisdiction, irrespec-
tive of the domicil of the decedent. Laidley v. Lord Advocate, 
15 App. Cases, 468, 483 ; Hanson on Death Duties, 2, 63.

II. If the funds in question are to be regarded as money of 
the decedent within the State, in accordance with the decision 
in the Houdayer case, then no question as to the validity of 
the tax can arise, since it must be conceded that it was within 
the power of the New York legislature to place a succession 
tax upon the tangible property within the State of a non-resi-
dent decedent. Callahan v. Woodbridge, 171 Massachusetts, 
595; In re Romaine, 127 N. Y. 80; Matter of Whiting, 150 
N. Y. 27; Albany v. Powell, 2 Jones’ Eq. 51, and cases cited 
under point III.

III. As the legislature of New York intended to bring 
within its taxing power deposits made with residents of New

ork by non-residents for the purposes of assessing a succession 
tax upon the estate of the latter, as declared in the Houdayer 
case, it is within the power of such legislature to create a situs 
tor such property within the sovereignty of New York for pur-
poses of taxation.

It is doubtless true that under the legal fiction embodied in 
e maxim mobilia personam seguvmtur personal estate is 

ofT ^ave no separate from the person or residence 
clai e,°^ner’ and i® on the basis of this maxim that it is 
th debts and choses in action can have no situs other
than that of the creditor.
and h§ i® n°t, however, superior to the legislative power 
ha«h&S een S° Jre(luently disregarded in legislation that it 
tachm00^6 exploded. This is illustrated by the at-
is dem ** tawS; t° which reference has already been made, and 
tion« by a l°ng line of decisions in various jurisdic-
sions as f0]!^ subject °f taxation, citing New York deci-

ow s . People ex rel. Hoyt n . Commissioners of Taxes,
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23 N. Y. 224 ; People ex rel. Westbrook v. Board of Trustees 
of the Village of Ogdensburgh, 48 N. Y. 390 ; Matter of Romaine, 
127 N. Y. 80, 86 ; People ex rel. Jefferson v. Smith, 88 N. Y. 576, 
581 ; Kirkland v. Hotchkiss, 100 U. S. 491 ; Matter of Whiting, 
150 N. Y. 30. Decisions of this court : Hervey v. R. 1. Loco-
motive Works, 93 U. S. 664, 671 ; Green v. Van Buskirk, 5 
Wall. 307 ; 7 Wall. 139, citing Warner v. Jaffray, 96 N. Y. 254, 
255 ; Walworth n . Harris, 129 U. S. 365 ; Security Trust Co. v. 
Dodd, 173 IT. S. 628 ; Pullman1 s Car Co. v. Pennsylvania, 141 
IT. S. 18, 22, and cases cited ; Savings Society v. Multnomah 
County, 169 IT. S. 421, and other cases already cited ; ClasonN. 
New Orlea/ns, 46 La. Ann. 1 ; Parker, Tax Collector, v. Straw 
de Co., 49 La. Ann. 1173 ; Bristol v. Washington Co., 177 U. 8. 
133; Eidman v. Martinez, 184 IT. S. 578, and cases cited; 
Moore v. liuckgaber, 184 IT. S. 593. Decisions in other juris-
dictions : Greves v. Shaw, 173 Massachusetts, 205 ; 8. C., 53 
N. E. Rep. 372 ; In re Small*s  Estate, 151 Pa. St. 1 ; 8. C., 25 
Atl. Rep. 23 ; Ki/ngman County Commissioners v. Leonard, 
57 Kansas, 531 ; S. C., 34 L. R. A. 810 ; Allen w National State 
Bank, 92 Maryland, 509 ; S. C., 52 L. R. A. 760.

From these decisions the rule is deducible that it is within 
the power of the State to which resort must be had for the pur-
pose of reducing to possession property of a decedent, whether 
a resident or a non-resident, by those succeeding to his owne - . 
ship, to impose such restrictions and conditions on the rights o i 
succession as it may see fit to create, whether the property to 
be reduced to possession is tangible or intangible, real or per 
sonal, and even though it may be a mere credit. United States 
v. Perki/ns, 163 IT. S. 625 ; State v. Dalrymple, 70 Marylan , 
294; Plummer v. Coler, 178 U. S. 115, 130, 137; Magoun^
III. Trust & Sav. Bank, 170 U. S. 288. State Tax on Fore^ 
Held Bonds, 15 Wall. 300, distinguished.

IV. The statute on which the tax is predicated does not im I
pair the obligation of the contract. Pinney v. Nelson, I 
U. S. 144,147 ; Lehigh Water Co. v. Easton, 121 U. S. 388, 391; I 
Central Land Co. n . Landley, 159 U. S. 103, 111 ; McCulEW I 
v. Virginia, 172 U. S. 102, 116. • I

V. The tax is not rendered unconstitutional because there I
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a possibility that the decedent’s estate may be subjected to 
double taxation.

There is no provision of the Federal Constitution governing 
state taxation, which forbids unequal or double taxation. Da-
vidson v. New Orleans, 96 U. S. 97, 106; Dyer v. Osborne, 11 
R. I. 321; & C., 23 Am. Rep. 460; Frothingham v. Shaw, 175 
Massachusetts, 59, 61; People v. The Home Insurance Co., 92 
K. Y. 347, affirmed 119 U. S. 129 ; Coe n . Errol, 116 U. S. 524.

The war tax on inheritances was sustained in Knowlton n . 
Moore, 178 U. S. 53, although the State had likewise imposed a 
tax on the same inheritance, although it was recognized that 
the transmission of property by will or intestacy is within the 
exclusive province of state and not Federal regulation.

VI. The decision sought to be reviewed does not deny full 
faith and credit to any public acts, records or judicial proceed-
ings in the State of Illinois. Bonaparte v. Tax Court, 104 
U. S. 592; C.N. Nelson Lumber Co. v. Town of Loraine, 22 Fed. 
Rep. 60; Johnson v. Powers, 139 U. S. 156.

VII. The statute does not deprive the plaintiff in error of 
any of the privileges and immunities of citizens of the State of 
New York.

he act under consideration seeks to tax the right of succes-
sion to all property within the State, whether it belongs to a 
resident or a non-resident. It certainly creates no exception in 
avor of a resident of the State. It gives him no privilege or 

immunity. Non-residents are only taxed on the right of suc-
cession to property within the State, while residents of the State 
are su jected to a tax upon all of their property wherever it 
paj e situated. Mager v. Grima, 8 How. 490; Wallace v.

eyers, 38 Fed. Rep. 184, appeal dismissed, 154 U. S. 523; 
JSr™n v. Houston, 114 U. S. 622, 635.
tn th The does n°t violate the Fourteenth Amendment 
th e* onstitHti011 of the United States. It does not abridge 
not J1'17' eges and immunities of the plaintiff in error. It does 
7/7; ber ^le equal protection of the law. Magoun v. 
Balds™81 & SavinF Bank, 1V0 U. S. 283; Bell’s Gap 
148 IT «1 'a  Bennsyh»ania, 134 U. S. 232; Giozza v. Tiernan,

'• 657; Pacific Express Co. v. Seibert, 142 U. S. 339;
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Merchants' Bank v. Pennsylvania, 167 U. S. 461; Davidson V. 
New Orleans, 96 IT. S. 97,105 ; Orr n . Gilman, 183 U. S. 278; 
Carpenter v. Pennsylvania, 17 How. 456. It does not deprive 
the plaintiff in error of her property without due process of law. 
Da/vidson v. New Orleans, 96 IT. S. 97, 104; Hagar n . Reclama-
tion District, 111 U. S. 701, 710; Spencer v. Merchant, 125 U. 
S. 345; Palmer v. McMahon, 133 IT. S. 660, 669; Lent v. Till-
son, 140 IT. S. 316, 327; Pittsburg dec. R. R. Co. v. Backus, 
154 IT. S. 421; Fallbrook Irrigation District v. Bradley, 164 
IT. S. 168 ; Merchants' Bank v. Pennsylvania, 167 IT. S. 467.

The criticism on the regularity of the procedure of the Ap-
pellate Division in reversing the Surrogate’s decision presents 
no Federal question, nor has it any merit.

IX. The plaintiff in error cannot escape taxation on the pre-
tense that the money deposited by the decedent was only tran-
sitorily within the State of New York at the time of his death. 
Cases cited by plaintiff in error distinguished.

Mr . Just ice  Holmes  delivered the opinion of the court.

This is a writ of error to the Surrogate’s Court of the county 
of New York. It is brought to review a decree of the court, sus-
tained by the Appellate Division of the Supreme Court, 69 App- 
Div. 127, and by the Court of Appeals, 171 N. Y. 682, levying a 
tax on the transfer by will of certain property of Timothy B. 
Blackstone, the testator, who died domiciled in Illinois. The 
property consisted of a debt of $10,692.24, due to the deceased 
by a firm, and of the net sum of $4,843,456.72, held on a deposit 
account by the United States Trust Company of New York. 
The objection was taken seasonably upon the record that the 
transfer of this property could not be taxed in New York con-
sistently with the Constitution of the United States.

The deposit in question represented the proceeds of railroa 
stock sold to a syndicate and handed to the Trust Company, 
which, by arrangement with the testator, held the proceed 
subject to his order, paying interest in the meantime. iive 
days’ notice of withdrawal was required, and if a draft was 
made upon the company, it gave its check upon one of its ban
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of deposit. The fund had been held in this way from March 31, 
1899, until the testator’s death on May 26,1900. It is probable, 
of course, that he did not intend to leave the fund there forever 
and that he was looking out for investments, but he had not 
found them when he died. The tax is levied under a statute 
imposing a tax “ upon the transfer of any property, real or per-
sonal. ... 2. When the transfer is by will or intestate 
law, of property within the State, and the decedent was a non-
resident of the State at the time of his death.” Laws of 1896, 
c. 908, § 220, amended, Laws of 1897, c. 284 ; 3 Birdseye’s Stat. 
3d ed. 1901, p. 3592. The whole succession has been taxed 
in Illinois, the New York deposit being included in the ap-
praisal of the estate. It is objected to the New York tax that 
the property was not within the State, and that the courts of 
New 1 ork had no jurisdiction ; that if the property was within 
the State it was only transitorily there, Hays v. Pacific Mail 
Steamship Co., 17 How. 596, 599, 600, that the tax impaius the 
obligation of contracts, that it denies full faith and credit to 
the judgment taxing the inheritance in Illinois, that it deprives 
t e executrix and legatees of privileges and immunities of citi-
zens of the State of New York, and that it is contrary to the 
Fourteenth Amendment.

In view of the state decisions it must be assumed that the 
ew York statute is intended to reach the transfer of this prop-

erty if it can be reached. Hew Orleans v. Stempel, 175 U. S.
’ -M-orley v- Lake Shore Michigan Southern Ry. Co., 

th t h & e also must take it to have been found
, a \ e Property was not in transitu in such a sense as to with- 

a'v it from the power of the State, if otherwise the right to 
. x e transfer belonged to the State. The property was de- 

jUrisdicti0il °-f Yew York an indefinite time, 
Ipf/i • ^as^ed ^or more than a year, so that this finding at 
Hatdh^CJUS^ded’ Kelley v. Rhoads, ante, p. 1, and Diamond 
Both +• V °f Ontonagon, ante, p. 84, present term, 
is a t 168 agree with the plain words of the law that the tax 
SDen(fX UP?.n transfer, not upon the deposit, and we need 
wheth D°thlme UPon that. Therefore the naked question is 
qnoh ^er State has a right to tax the transfer by will of 
such deposit. J
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The answer is somewhat obscured by the superficial fact that 
New York, like most other States, recognizes the law of the 
domicil as the law determining the right of universal succession. 
The domicil, naturally, must control a succession of that kind. 
Universal succession is the artificial continuance of the person 
of a deceased by an executor, heir, or the like, so far as succes-
sion to rights and obligations is concerned. It is a fiction, the 
historical origin of which is familiar to scholars, and it is this 
fiction that gives whatever meaning it has to the saying mobilia 
sequuntur personam. But being a fiction it is not allowed to 
obscure the facts, when the facts become important. To a con-
siderable, although more or less varying, extent the succession 
determined by the law of the domicil is recognized in other 
jurisdictions. But it hardly needs illustration to show that the 
recognition is limited by the policy of the local law. Ancillary 
administrators pay the local debts before turning over the res-
idue to be distributed, or distributing it themselves, according 
to the rules of the domicil. The title of the principal adminis-
trator, or of a foreign assignee in bankruptcy, another type of 
universal succession, is admitted in but a limited way or not at 
all. See Crapo v. Kelly, 16 Wall. 610; Chipmam v. Manufac-
turers’ National Barik, 156 Massachusetts, 147, 148,149.

To come closer to the point, no one doubts that succession to 
a tangible chattel may be taxed wherever the property is foun , 
and none the less that the law of the situs accepts its rules o 
succession from the law of the domicil, or that by the law o 
the domicil the chattel is part of a universitas and is taken in o 
account again in the succession tax there. Eidman v. Martw.^ 
184 U. S. 578, 586, 587, 592. See Mager v. Grima, 8 How. 
490, 493 ; Coe v. Errol, 116 U. S. 517, 524; Pullman's Palace 
Car Co. v. Pennsylvania, 141 U. S. 18, 22; Magoun v. Illinois 
Trust <& Savings Bank, 170 U. S. 283; New Orleans v.
175 U. S. 309; Bristol v. Washington County, 177 U. S. 1 > 
and for state decisions Matter of Estate of Romaine, 127 
80 ; Callahan v. Woodbridge, 171 Massachusetts, 593; Grews v 
Shaw, 173 Massachusetts, 205 ; Allen n . National State an , 
92 Maryland, 509.

No doubt this power on the part of two States to tax on
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ferent and more or less inconsistent principles, leads to some 
hardship. It may be regretted, also, that one and the same State 
should be seen taxing on the one hand according to the fact of 
power, and on the other, at the same time, according to the fic-
tion that, in successions after death, mobilia sequuntur personam 
and domicil governs the whole. But these inconsistencies in-
fringe no rule of constitutional law. Coe v. Errol, 116 U. S. 
517, 524; Knowlton v. Moore, 178 IT. S. 41.

The question then is narrowed to whether a distinction is to 
be taken between tangible chattels and the deposit in this case. 
There is no doubt that courts in New York and elsewhere have 
been loath to recognize a distinction for taxing purposes between 
what commonly is called money in the bank and actual coin in the 
pocket. The practical similarity more or less has obliterated 
the legal difference. Matter of Houdayer, 150 N. Y. 37; Nero 
Orleans v. Stempel, 175 U. S. 309, 316; City National Bank v. 
Charles Baker Co., 180 Massachusetts, 40,42. In view of these 
cases, and the decision in the present case, which followed them, 
a not very successful attempt was made to show that by reason 
of the facts which we have mentioned, and others, the deposit 

ere was unlike an ordinary deposit in a bank. We shall not stop 
to discuss this aspect of the case, because we prefer to decide it 
upon a broader view.

If the transfer of the deposit necessarily depends upon and 
involves the law of New York for its exercise, or, in other words, 
' 1 e^rans^er is subject to the power of the State of New York, 

en ew York may subject the transfer to a tax. United 
1 j ^er^n8^ 163 U. S. 625, .628, 629 ; McCulloch v. Mary-
an } Wheat. 316, 429. But it is plain that the transfer does 
epen upon the law of New York, not because of any theoreti-

cs speculation concerning the whereabouts of the debt, but be- 
debf6 ° T Prac^ca^ fact of its power over the person of the 
reo- °d Th6 Pr^nc^P^e bas been recognized by this court with 
ant^ PL 8arn^sbments of a domestic debtor of an absent defend- 
U S 71 Clock Island Pacific Ry. Co. v. Sturm, 174 
th« See Wyman v- Halstead, 109 U. S. 654. What gives 
Di 6 1 va^dity ? Nothing but the fact that the law of the

w ere the debtor is will make him pay. It does not
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matter that the law would not need to be invoked in the partic-
ular case. Most of us do not commit crimes, yet we neverthe-
less are subject to the criminal law, and it affords one of the 
motives for our conduct. So again, what enables any other 
than the very creditor in proper person to collect the debt? 
The law of the same place.. To test it, suppose that New York 
should turn back the current of legislation and extend to debts 
the rule still applied to slander that actio personalis moritur cum 
persona, and should provide that all debts hereafter contracted 
in New York and payable there should be extinguished by the 
death of either party. Leaving constitutional considerations on 
one side, it is plain that the right of the foreign creditor would 
be gone.

Power over the person of the debtor confers jurisdiction, we 
repeat. And this being so we perceive no better reason for 
denying the right of New York to impose a succession tax on 
debts owed by its citizens than upon tangible chattels found 
within the State at the time of the death. The maxim mobile 
sequuntur personam has no more truth in the one case than in 
the other. When logic and the policy of a State conflict with 
a fiction due to historical tradition, the fiction must give way.

There is no conflict between our views and the point decided 
in the case reported under the name of State Tax on Foreign 
Held Bonds, 15 Wall. 300. The taxation in that case was on the 
interest on bonds held out of the State. Bonds and negotiable 
instruments are more than merely evidences of debt. The de 
is inseparable from the paper which declares and constitutes it, 
by a tradition w7hich comes down from more archaic conditions. 
Bacon v. Hooker, 177 Massachusetts, 335, 337. Therefore, con 
sidering only the place of the property, it was held that bon s 
held out of the State could not be reached. The decision as 
been cut down to its precise point by later cases. Savings 
Loan Society n . Multnomah County, 169 U. S. 421, 428; 
Orleans v. Stempel, 175 U. S. 309, 319, 320.

In the case at bar the law imposing the tax was in force 
fore the deposit was made, and did not impair the obligabono^ 
the contract, if a tax otherwise lawful ever can be said to aV^ 
that effect. Pinney v. Melson, 183 U. S. 144, 147. The a
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that two States, dealing each with its own law of succession, 
both of which the plaintiff in error has to invoke for her rights, 
have taxed the right which they respectively confer, gives no 
cause for complaint on constitutional grounds. Coe v. Errol, 
116 U. S. 517, 524; Knowlton v. Moore, 178 U. S. 53. The 
universal succession is taxed in one State, the singular succes-
sion is taxed in another. The plaintiff has to make out her 
right under both in order to get the money. See Adams v. 
Batchelder, 173 Massachusetts, 258. The same considerations 
answer the argument that due faith and credit are not given to 
the judgment in Illinois. The tax does not deprive the plain-
tiff in error of any of the privileges and immunities of the citi-
zens of New York. It is no such deprivation that if she had 
lived in New York the tax on the transfer of the deposit would 
have been part of the tax on the inheritance as a whole. See 
Mager v. Grima, 8 How. 490; Brown V. Houston, 114 U. S. 
622, 635; Wallace v. Myers, 38 Fed. Rep. 184. It does not 
violate the Fourteenth Amendment. See Magoun v. Illinois 
Trust <& Savings Bank, 170 IT. S. 283. Matters of state pro-
cedure and the correctness of the New York decree or judg-
ment, apart from specific constitutional objections, are not open 

ere. As we have said, the question whether the property was 
to be regarded as in transitu, if material, must be regarded as 
found against the plaintiff in error.

Decree affirmed.

Mr . Justi ce  White  dissents.
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CONNECTICUT MUTUAL LIFE INSURANCE COM-
PANY v. HILLMON.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE EIGHTH 

CIRCUIT.

No. 94. Argued November 13,14,1902.—Decided January 2,1903.

Where two cases, brought by the same plaintiff, against different defend-
ants, consolidated for trial, each of the defendants is entitled to three 
peremptory challenges. But the weight of authority is that the right 
of the plaintiff is not correspondingly multiplied, and that she is entitled 
to but three. But if the defendants do not exhaust their right to per-
emptory challenges, they cannot complain that the plaintiff was allowed 
more than the number to which she was was entitled.

If a witness upon cross-examination is interrogated with regard to an affi-
davit made by him in direct conflict with his testimony, and the affidavit 
be subsequently put in evidence by the opposite party without limitation 
as to its purpose in so doing, it becomes a part of its evidence in the case, 
and its adversary is entitled to an instruction that such affidavit may be 
considered as independent evidence to be weighed in connection with 
the deposition of the witness, and not merely as impeaching his credita-
bility.

Where the defendant in an insurance case relies upon a conspiracy to sub-
stitute the dead body of another for that of the insured, and prima facie 
evidence to that effect had been produced, it is error to exclude evidence 
of declarations made by the alleged conspirators to third parties, tending 
to show the plans of the conspirators.

This  was an action begun July 13, 1880, by Sallie E. HiH- 
mon, in the Circuit Court of the United States for the District 
of Kansas, to recover the amount of a policy of insuranc, 
($5000,) issued by the company March 4, 1879, upon the life 
of John W. Hillmon, her husband, in which the plaintiff was 
named as beneficiary. Plaintiff made the usual allegations o 
compliance with the terms of the policy, and averred that e 
assured had died March 17, 1879, thirteen days after the policy 
was issued, and that due proofs had been forwarded to 
pany. Other actions were also brought against the New ° 
Life Insurance Company and the Mutual Life Insurance 
pany of New York, upon policies of insurance issued oy v
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upon the same life, which actions were subsequently compro-
mised.

Defendant interposed a general denial, and for a special de-
fence set up in substance that on or before November 30,1878, 
John W. Hillmon, John H. Brown, Levi Baldwin and diverse 
other persons to defendant unknown, fraudulently conspiring to 
cheat and defraud defendant, procured a large amount of insur-
ance on the life of Hillmon, to wit: $10,000 in the New York Life, 
by policy dated November 30,1878 ; $10,000 in the Mutual Life, 
by policy dated December 10,1878 ; and $5000 in the Connecti-
cut Mutual Life, by the policy in suit, dated March 4,1879 ; that 
thereafter, in pursuance of such conspiracy, Hillmon, Brown 
and Baldwin falsely represented to defendant and others that 
said Hillmon had died, and that a certain dead body which they 
had procured was that of Hillmon, whereas in truth Hillmon 
“ was not and is not dead,” but has kept himself concealed un-
der assumed names for the purpose of consummating the con-
spiracy.

As a third defence the company set up a release by plaintiff 
of all her claims against it under the policies.

Actions having been begun upon all three of these policies, 
an order was entered July 14,1882, consolidating them fortrial, 

wo trials of the three consolidated cases resulted in disagree-
ments of the jury. On February 29, 1888, judgments in each 
were rendered for the plaintiff, which, upon writs of error, were 
reversed by this court and the cases remanded for a new trial. 
‘ \ * 8' 285* The material facts of the case are fully set forth 
in t at report, and will not be here repeated, except so far as 

ey are pertinent to the questions before this court for consid-
eration. After two more trials of the consolidated cases, which 
resu ted in disagreements of the jury, a compromise was effected 
lo and the New York Life, which was fol-
afWe y dismissal of the action against that company. There- 
solid f111 °n January 1895, an order previously entered con-
forc a ° remaining actions for trial was continued in
datedagaU1St ^.e Ejection of each defendant, and the consoli-

. ^ses again came on for trial, resulting in separate judg- 
ovember 18, 1899, against both companies. To reverse 

vol . clxxxvui —14
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this defendant sued out a writ of error from the Circuit Court 
of Appeals, and upon hearing in that court the judgment was 
affirmed with one dissent. 107 Fed. Rep. 834. The Mutual 
Life sued out a similar writ of error, but compromised the case 
before it was heard in the Circuit Court of Appeals.

JZ?. William G. Beale for petitioner. Mr. Buell McKeever, 
Mr. Gilbert E. Porter and Mr. James W. Green were with him 
on the brief.

Mr. Lysander B. Wheat for respondent. Mr. 0. F. Hutch-
ings and Mr. John II. Atwood were with him on the brief.

Mr . Just ice  Brow n , after making the foregoing statement, 
delivered the opinion of the court.

We shall have occasion to notice but few of the 108 assign-
ments of errors in this case.

1. Several of these relate to an order of consolidation, and 
to the ruling of the court giving to the plaintiff six peremptory 
challenges to the jury, while each defendant had but three. -

On June 14, 1882, the three original cases were first consoli-
dated for trial, and so remained through all the trials which 
took place prior to the settlement with the New York Life. 
The propriety of this consolidation was affirmed by this cour 
upon its first appearance here in 145 U. S. 285. A stipulation 
appears to have been entered into October 16, 1899, betwee 
the attorneys for the plaintiff and the attorneys for the three 
defendants, to set aside the order of consolidation, and a motion 
was made for an order to that effect, which was overruled, an 
the order of consolidation was continued in force as to the wo 
remaining defendants. It would seem that the court refus 
to be controlled by the stipulation. We see no reason to dou 
the propriety of this order, nor does it appear to have been s 
riously contested. But its effect upon the number of peremp-
tory challenges to which the defendant was entitled is m 
the subject of dispute. Upon the former hearing of this case 
it was held that the consolidation of the three cases there con
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sidered did not impair the right of each of the three defendants 
to three peremptory challenges under Rev. Stat. sec. 819. But 
the question was left undecided whether the right of the plain-
tiff was multiplied, so that she became entitled on the last trial 
to six peremptory challenges, or only to three.

The Circuit Court was of opinion that, as under our ruling, 
the two defendants were under Rev. Stat. sec. 819, each entitled 
to three peremptory challenges, or six in the aggregate, the 
plaintiff was also entitled to six. This is the converse of the 
proposition established by this court when the case was first 
here. The argument of the defendent in this connection is that 
under the ruling of the court each defendant was treated as 
one party and the plaintiff as two parties; that it gave the 
plaintiff more challenges than she would have had in one case, 
treating the causes of action as distinct, and the plaintiff entitled 
to her three challenges in each case, with the result that each 
defendant, without its consent, and against its protest, was com-
pelled to try its own cause before a jury to which it was given 
only one half as many peremptory challenges as were given to 
the plaintiff. The consequence was that each defendant was 
prejudiced by the fact that every additional peremptory chal- 
enge allowed to the plaintiff beyond three makes arbitrarily 

a vacancy which may be filled in spite of the defendant by a 
juror, whom it might and would have challenged if it had an 
opportunity to do so. The substance of the argument is that, 
i aving been held upon the former hearing here, that each 

e en ant lost no right by the consolidation, and was entitled 
o as many challenges as if no such consolidation had taken 

p ace, t e plaintiff was not entitled to any more challenges than 
not t k* ^ave been entitled to, in case the consolidation had 
of then P^ace' Quite a number of cases are cited in support 
v ^ls proPosition: Savage v. State, 18 Florida, 909; Wiggins 
234- q J 1 ^ea’ (10 Tennessee) 738; Kalian v. State, 10 Ohio, 
pn ’• V’ ^4 La. Ann. 38 ; Shoeffler v. State, 3 Wis- 
Trials ’ ’ ThomPson on Trials, sec. 45; Proffatt on Jury
1 io i The case of Spies v. The People, 122 Illinois,
b is to the contrary.

ceding that the great weight of authority supports the
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proposition of the defendant, we are still of opinion that it is 
not entitled to take advantage of it, inasmuch as it made but 
two peremptory challenges, waiving its right to a third, and there-
by acquiesced in the composition of the jury. The only effect 
of allowing the plaintiff six peremptory challenges was to put 
three additional men upon the jury, whom the defendant could 
not challenge, and if it had exhausted its peremptory challenges 
it might perhaps claim to have been prejudiced by the fact that 
three men had been put upon the jury which it was not entitled 
to challenge; but having failed to exhaust its peremptory chal-
lenges, it stands in no position to complain that it was deprived 
of the right to challenge others. Stout v. Hyatt, 13 Kansas, 
232, 241; Atchison dec. R. R. Co. v. Franklin, 23 Kansas, 74; 
Florence dec. Railroad Company v. Ward, 29 Kansas, 354; 
A tlas Mining Co. v. Johnston, 23 Michigan, 36; Grand Rapide 
Booming Co. v. Jarvis, 30 Michigan, 308.

2. Error is charged in the refusal to instruct the jury that 
“ the statement signed and sworn to by John H. Brown on the 
4th day of September, 1879, having been introduced in evidence 
by the plaintiff, may be considered in connection with the dep-
osition of John H. Brown as evidence of the facts stated under 
oath, against the plaintiff, with like effect as the deposition of 
John H. Brown, and may also be considered as affecting the 
credibility of said Brown as a witness.”

In lieu thereof the court charged the jury that Brown’s state-
ment, signed and sworn to by him, was not affirmative evidence 
of the truth of any matter therein contained or mentioned, an 
that it should not be considered by the jury except as affecting 
the credibility of the evidence of Brown in his deposition. To 
determine the correctness of this construction it is necessary 0 
consider the circumstances under which the evidence was pio- 
duced. The alleged death of Hillmon was said to have oc-
curred in March, 1879. Upon the trial plaintiff offered an 
read in evidence the deposition of John H. Brown, taken on 
December 30, 1881, who swore generally that he was employ * 
by Hillmon driving a team, and afterwards in taking care 
and feeding hogs; that he started with him from ^awr6”^ 
for Wichita for the purpose of locating a cattle ranch, an t
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Hillmon was accidentally killed by the discharge of a gun in the 
hands of Brown. To contradict this testimony William J. 
Buchan, a witness put upon the stand by the defendants, swore 
that in the spring or summer of 1879, but a few months after 
the alleged death, he met Brown by appointment at Lexington, 
and was told by him that he was uneasy about the affair; that 
it was not Hillmon who was killed but another man, but that 
Hillmon had got away and they were hunting for him ; that he 
wanted to get out of it himself and to turn State’s evidence, 
and that he wanted witness to see the attorney for the insurance 
company and let up on hunting for him if he would go on the 
stand and tell the truth about the whole affair. Upon the 
cross-examination of Buchan the plaintiff offered in evidence 
an affidavit made by Brown on September 4, 1879, in which he 
repeated the substance of the conversation testified to by Buchan, 
and stated that instead of Hillmon being killed it was another 
man whom Hillmon shot. This affidavit had already been pro- 
uced, though not formally put in evidence by the defendant on 

the cross-examination of Brown. It was under these circum-
stances that the court ruled that the affidavit was not affirma-
tive evidence of any truth or matter contained in it, and should 
not be considered, except as affecting the credibility of the 
evi ence of Brown given in his deposition.

t is insisted in behalf of the plaintiff that, as no exception 
Was taken to this part of the charge, its propriety cannot be 
to 10nC(^ ^me ’ as an exception was properly taken 
0 e refusal of the court to charge that the statement having 
een introduced in evidence by the plaintiff may be considered 

connection with Brown’s deposition, as evidence of the facts 
under oath with like effect as his deposition, we 

was tere WaS su®c^en^ to raise the point that the affidavit 
but n0 1° trea^ed merely as affecting Brown’s credibility, 
exceVa tantial evidence in favor of the plaintiff. Having 
aecessar re^Usa^ ^ve a cei>tain instruction, it was not 
reonp ^ePeat su°h exception when the contrary of such 
raised8 th'8eneral charge. As defendant had 
la another °ne ^Orm’ was no^ necessary to repeat it



214 OCTOBER TERM, 1902.

Opinion of the Court.

As this statement of Brown’s had already been produced by 
the defendant upon the cross-examination of Brown, to impeach 
his credibility as a witness, and he had been cross-examined as 
to its contents, it is difficult to see why it was introduced by 
the plaintiff in connection with the cross-examination of Buchan. 
It was evidently put in for some purpose, and it is difficult to 
assign any other than to nrake it a piece of independent testi-
mony, since, in view of Brown’s deposition to the contrary, 
the plaintiff might still have argued that the statement or 
affidavit, if ever made, was false. As now claimed, it was in-
introduced for the purpose of explaining why the plaintiff con-
sented to release her claim against the insurance company, 
though it seems to have been quite unnecessary in this connec-
tion, since its statements were already in evidence as part of 
Brown’s cross-examination. Conceding that as a piece of inde-
pendent testimony, a mere affidavit was not admissible, it was 
competent for the defendant to waive this objection and to 
treat it as other testimony in the case offered by the plain-
tiff. Under such circumstances it is something more than an 
admission by the witness that he had made statements incon-
sistent with his testimony upon the subject. For whatever 
purpose it was introduced, and in view of the fact that it 
was offered generally and without limitation as to its pur-
pose, it became a piece of plaintiff’s evidence to be weighed 
and considered like any other testimony in the case. We do 
not undertake to say that the plaintiff was absolutely bound y 
it and estopped to deny its truth, in view of Brown’s deposition 
to the contrary, but we think it was giving it too little effect 
charge the jury that it could only be considered as impeac mg 
the credibility of Brown ; and we do not think defendant was 
asking too much in instruction number 44, that it might be con 
sidered in connection with the deposition of Brown as evidence 
of the facts therein stated under oath, against the plaintiff, W1 
like effect as the deposition. 1 Greenl. Ev. sec. 442. I he wor 
“ with like effect ” were evidently intended to instruct the jury 
that the deposition and the affidavit were each independen 
the other and each affirmative testimony—not, however, 
they were of equal weight.
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Suppose, for example, the only evidence of the identity of the 
body found had been the testimony of Brown. It doubtless 
would have been correct to charge that the utmost effect of his 
affidavit, if it had been formally introduced upon cross-examina-
tion, would be to destroy his testimony as given in the deposi-
tion. His credit as a witness being thus destroyed, the fact of 
Hillmon’s death would be regarded as not proven, and the plain-
tiff would be considered as having failed to establish her case. 
But upon the other hand, as the affidavit had not been put in 
upon the cross-examination of Brown, and the plaintiff read it 
as part of her case, it must necessarily be considered as a piece 
of independent evidence to be weighed in connection with the 
deposition, and the jury was necessarily left to consider which 
of the two, when taken in connection with the other testimony 
in the case, was to be considered as the more credible. The 
general rule undoubtedly is that, when a party offers a witness, 
he thereby generally represents him as worthy of belief, and 
while under the peculiar circumstances of the case this rule would 
not apply any more to the affidavit than to the deposition, the 
plaintiff, by putting both in evidence, without restriction as to 
t e purpose of so doing, places them on the same level, and can-
not be heard to say that the affidavit may not be considered 
as testimony of the facts therein sworn to as well as the deposi-
tion. r

3. Several assignments are based upon the exclusion of the 
testimony of the witnesses Phillips, Blythe, Crew and Carr, as 
0 acts performed and declarations made by the alleged co-

nspirators John W. Hillmon, John IT. Brown and Levi Bald-
in, a ter evidence had been introduced establishing such con- 

piracy That considerable evidence of a conspiracy between 
abl86? par^es had been introduced and at a very consider- 
ducf *s n°t denied, and the main objection to the intro- 
bas d°n ° ac^s and declarations of the above witnesses was 
was UJ)°n ground that the plaintiff, the wife of Hillmon, 

no a eged to have been a party to such conspiracy.
and h r?P°Sed testimony of Phillips, who was a physician, 
the een °aited professionally by Baldwin to his house in 

mm er or fall of 1878, related to certain inquiries made
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by Baldwin as to the effect of death upon bodies. In this con-
nection defendant offered to prove that Baldwin asked the wit-
ness if he had any insurance upon his life, and said he had been 
thinking about taking out some himself, and in the same con-
versation asked Phillips how long a dead body would decom-
pose after it was buried. He further asked if it “ would not be 
a good scheme to get a good insurance on your life and go down 
South and get the body of some Greaser and pawn it off as your 
body and get the money.”

The witness Blythe, a lawyer and fire insurance agent, an 
acquaintance of John W. Hillmon and Levi Baldwin, testified 
that they had called at his office in the autumn of 1878, asked 
him concerning life insurance, how to get it, what were good 
companies, how they should make application, whether a person 
could travel in different countries without forfeiting the insur-
ance, what proceedings were necessary to collect insurance upon 
death, what length of time would be required, etc., and that a 
week or ten days before this conversation he had met Baldwin 
alone on the street. Defendant thereupon asked what was said 
by Baldwin at that time, and offered to prove that Baldwin 
asked the witness if he knew anything about life insurance and 
about the companies ; and that a friend, a relative or connec-
tion, wanted to get some insurance, and he wanted to know if 
witness could recommend some good company to him. Where-
upon witness told him how to do it.

By the witness Crew the defendant offered to prove the fo-
lowing testimony, all of which was excluded by the court, 
namely, that witness resit 
Kansas; was acquainted 
and that as receiver of a 
Baldwin’s for collection, all of which were overdue. Two ot 
the notes were secured by mortgage on real estate and one Y 
chattel mortgage; that he had talked of foreclosing the mor 
gages, as he had been unable to collect either principal or in 
terest; that Baldwin told him a part of the money represent» 
by his indebtedness had been furnished to insure the life o 0 n 
W. Hillmon ; that in the latter part of March of that year ( 
conversation having taken place a few days before the firs

led in the spring of 1879 in. Lawrence, 
with both Mrs. Hillmon and Baldwin, 
local bank he had several notes o
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March) he had heard of Hillmon’s death ; that at this time he 
had a conversation with Baldwin regarding the latter’s indebted-
ness to the bank, in which Baldwin told him to let his matters 
rest, as he was then on his way West after the body of Hill-
mon ; that he had arranged for a portion of the insurance on 
the life of Hillmon, and that as soon as he got it he would be 
able to straighten up all his affairs; that Baldwin stated that 
he was to have $10,000 of this insurance ; that witness had ac-
quainted himself thoroughly with Baldwin’s financial condition 
and found him in very straitened circumstances, having some 
property but all mortgaged, and mostly all mortgaged twice, 
and that his indebtedness was pressing him severely.

The witness Alexander Carr testified that he knew both Bald-
win and Hillmon, and that in March, 1879, he and Baldwin 
were out together buying stock some time after the 10th of 
March. The witness was then asked what conversation he had 
with Baldwin in regard to any business transaction between him 
and Hillmon, and offered to prove that witness was talking one 
day to Baldwin about himself and Carr going into a sheep ranch 
ogether; “ and one day he was speaking about that he was 

under brogue ’ with John W. Hillmon, and he said he and Hill- 
mon had a scheme under ‘ brogue,’ and he said that if that 
worked out all right he was all right.”
th is testimony was ruled out apparently upon the ground 
th^ ®clarati°ns made by Baldwin were not admissible against 

e ot er conspirators to prove the existence of the conspiracy 
1 made presence; that these declarations were mere 

missions or narrations of what had already taken place and 
ere not made in furtherance of a common design, while it was 

er way or in process of execution so as to form a part of the
* and ^Gr ^ie further reason that the testimony was 

insu3^ 1U1S81^e aSainst the plaintiff, who was not alleged by the 
combanCf‘COmPany have ever become a party to the alleged
orj . ln.a lon defraud the insurance company, either by an 
ing it& ParticiPati°n the scheme or by subsequently adopt- 

questi^6 n°t ca^ed uPon to express an opinion upon the 
°u w ether the mere proof of a conspiracy to defraud the
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defendant by the procurement of an insurance upon Hillmon’s 
life with the view of ultimately collecting the amount of the 
policies by a false pretense of his death would be sufficient to 
avoid the policies as having been obtained by fraud, without 
proof that such conspiracy had been consummated by compass-
ing the death of another party and passing off the body of the 
deceased as that of Hillmon, the fact still remains that there 
was evidence of a conspiracy to procure a large amount of in-
surance upon the life of Hillmon and to procure in some way 
the body of another man to pass off as that of Hillmon, and 
thereby to obtain the amount of these policies, nominally, at 
least, for the benefit of Hillmon’s wife. It is true the plaintiff 
is not alleged to have been a party to such conspiracy, although 
she was named as beneficiary in the policies, but her husband 
is alleged to have been a party, and any fraud perpetrated by 
him at the time the policies were taken out was available as a 
defence by the company in an action by her.

These questions and declarations of Baldwin to the four wit-
nesses above stated were made either just before or just after 
the policy was taken out. They were not so much narratives 
of what had taken place as of the purpose Baldwin had in view, 
and we know of no substantial reason why they do not fall 
within the general rule stated by Greenleaf, 1 Greenleaf on Ev. 
sec. Ill, that every act and declaration of each member of the 
conspiracy, in pursuance of the original concerted plan, and 
with reference to the common object, is, in contemplation of 
law, the act and declaration of them all, and is therefore orig-
inal evidence against each of them. The conspiracy then ex-
isted and was still pending. Smith v. National Benefit Socy, 
123 N. Y. 85.

These declarations taken together tend to show that Baldwin, 
who seems to have taken the most active part in the transactions 
connected with this policy, was heavily indebted, and being 
pressed by his creditors; that he expected in some way to o 
tain a large part of Hillmon’s insurance, and that he was also «• 
sirous of going into a sheep ranch with Hillmon, with whom 
declared he had a scheme under consideration by which bej 
could raise the necessary funds; that such scheme consisted
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obtaining insurance upon Hillmon’s life, and then going South and 
getting the body of some other person and passing it off as the 
body of the insured, and thus recovering the amount of the policy. 
This testimony was certainly corroborative of other testimony in 
the case, which both courts below agreed as establishing prima 
facie evidence of a conspiracy, and which was to the effect that 
Baldwin and Hillmon had been intimate acquaintances for eight 
or ten years prior to 1879 ; that Baldwin, who appears to have 
been a man of considerable means, had employed Hillmon in 
various capacities connected with his farm, and that during his 
visits at Lawrence Hillmon generally stayed at his house. Hill- 
mon there first met his wife, who was a cousin of Baldwin’s and 
worked at his house. Hillmon was a man of no property, and 
after his marriage he and his wife occupied a single room in the 
house of one Mary Judson, and did their cooking upon her stove. 
Baldwin and Hillmon became interested in life insurance, and 
consulted various agents as to their companies and about meth-
ods of collection in case of loss. In a conversation with one 
Wiseman in February, 1879, Hillmon stated that he was going 

est on business and might get killed; asked about proofs of 
eath; what the widow must do to get her insurance money 

and what evidence she would have to furnish if he were killed.
nder these circumstances he took out insurance for $25,000, 

t e annual premium for which amounted to $600. There were 
various other items of testimony of the same character, which 

e courts below regarded as sufficient prima facie evidence of 
a conspiracy.

Under the circumstances we think the evidence of the four 
vi nesses in question should have been submitted to the jury, 
tho o-h^h U°h testimon.y was admissible as against the plaintiff, 

s e was n°t alleged to be a party to the conspiracy, upon 
sur d ■e0P^ fraudulent conduct on the part of the in-
an Gfbln ^>rorar’nS the policy, or in procuring the dead body of 
well imPersonate himself, was binding upon her. It is 
uient^f the fraud of the insurer’s agent in the procure- 
In p t 6 binding upon the principal. Milbville <&e. 
Min 38 J- Law’ 480 ’ Life lns’ Oo- N-

144 ; Oliver v. Mut. dec. 7ns. Co.. 2 Curt. 277;
rues v. Nat. Ufe Asfn, 32 S. E. Rep. 49.
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A number of other alleged errors are embraced in the assign-
ments, but we see none to which we find it desirable to call at-
tention. For the error in the instruction regarding Brown’s 
affidavit and in ruling out the declarations of the four witnesses 
named,

The judgment of the Court of Appeals is reversed and the 
case remanded to the Circuit Court for the District of Kan-
sas with instructions to grant a new trial.

Mr . Justi ce  Brewe r  and Mr . Justi ce  Whit e  dissented.

EASTON v. IOWA.

ERROR TO THE SUPREME COURT OF THE STATE OF IOWA.

• No. 92. Argued January 14,15,1903.—Decided February 2,1903.

Congress having power to create a system of national banks, is the judge 
as to the extent of the powers which should be conferred upon such 
banks, and has the sole power to regulate and control the exercise of their 
operations. Congress having dealt directly with the insolvency of na-
tional banks by giving control to the Secretary of the Treasury and the 
Comptroller of the Currency, who are authorized to suspend the opera-
tions of the banks and appoint receivers thereof when they become in 
solvent, or when they fail to make good any impairment of capita , an 
full and adequate provision having been made for the protection of ere 
itors of national banks by requiring frequent reports to be made oft eir 
condition, and by the power of visitation of Federal officers, it is no 
competent for state legislatures to interfere, whether with hostile or 
friendly intentions, with national banks or their officers in the exercis 
of the powers bestowed upon them by the general government.

While a State has the legitimate power to define and punish crimes y gen 
eral laws applicable to all persons within its jurisdiction, and it may 
clare, by special laws, certain acts to be criminal offences when c 
mitted by officers and agents of its own banks and institutions, i 
without lawful power to make such special laws applicable to an 
ganized and operated under the laws of the United States.

In  1899, in the District Court of Wenneshiek County, State 
of Iowa, James H. Easton, who had been previously indic ,



EASTON v. IOWA. 221

Argument for Plaintiff in Error.

was tried, found guilty, and sentenced to imprisonment in the 
penitentiary of Iowa at hard labor for a term of five years, un-
der the provisions of a statute of that State, for the offence of 
having received, as president of the First National Bank of De-
corah, Iowa, a deposit of one hundred dollars in money in said 
bank, at a time when the bank was insolvent and when such 
insolvency was known to the defendant.

At the trial it was contended, on behalf of the defendant, 
that the statute of Iowa, upon which the indictment was found, 
did not, and was not intended to, apply to national banks, or-
ganized and doing business under the national bank acts of the 
United States, or to the officers and agents of such banks ; and 
that, if the state statute should be construed and held to apply 
to national banks and their officers, the statute was void in so 
far as made applicable to national banks and their officers. 
Both these contentions were overruled by the trial court, and 
thereupon an appeal was taken to the Supreme Court of the 
State of Iowa, and by that court, on April 12, 1901, the judg-
ment of the District Court was affirmed. 113 Iow*a, 516. The 
cause was then brought to this court by a writ of error allowed 
by the Chief Justice of the Supreme Court of Iowa.

Mr. Charles F Brown and Mr. H. T. Reed, with whom Mr.
° n ^rawfor(^ and Mr. C. IF. Reed were on the brief, for 

the plaintiff in error.
National banks are agencies of- the National Government 

crea e y Congress to enable it to exercise and conduct its fis- 
a Powers and operations. They are instruments of the Fed- 

sa '1 r °Tnment crea^e<^ f°r public purposes and as such neces- 
paramount authority of the United States.

^Moch v. Maryland, 4 Wheaton, 425; Osborn v. TJ. 8. Bank, 
heaton, 738; Legal Tender Cases, 110 U. S. 421.

instifepneCeSS^^ incorPoration and regulation of such
dicti ° 10f heretofore being a matter solely within the juris- 
plan°nf° on&ress, the whole subject is a matter out of the 
islate ° State con^r°l and jurisdiction. The States cannot leg- 
lature^011 SU°h a ma^^er, and statutes enacted by state legis- 

cannot, by judicial interpretation and construction, be
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made applicable to such institutions. Davis v. Elmira Savings 
Bank, 161 U. S. 275, 283.

The National Banking Act does not prohibit or forbid the 
receipt of deposits by a bank when insolvent at any time before 
it is taken out of the control of its officers by the Comptroller 
of the Currency, acting under the provisions of the National 
Banking Act. State n . Fields, 98 Iowa, 74; McDonald v. 
Chemical Nat. Bank, 174 U. S. 610 ; Rev. Stat. sec. 5205.

A State has no power to legislate in reference to national 
banks, or to alter or supplement any of the provisions of the 
National Banking Act. Farmers' National Bank v. Dearing, 
91 IT. S. 29; Prigg v. Pennsylvania, 16 Peters, 539; Had v. 
DeCuir, 95 U. S. 499; Leisy n . Hardin, 135 U. S. 100.

The statute of Iowa violates the fundamental propositions in 
that it attempts to supplement the National Banking Act and 
to regulate and control and limit the business of national banks 
within the State of Iowa, and directly invades the jurisdiction 
conferred by Congress upon the Secretary of the Treasury and 
the Comptroller of the Currency. McClellan v. Chipman, 
164 IT. S. 356 ; Fuzz v. Spav/nhorst, Cl Missouri, 256.

This case falls within the principles laid down in McCulloch 
n . Maryland, and in Osborn v. United States Bank, that the 
States have no power to tax a national bank. It is also within 
the principle applied in Prigg n . Pennsylvania, Ohio v. Thomas, 
In re Waite and Cunningham v. Nagle. The means and agencies 
provided and selected by the Federal Government as necessary 
and convenient to the exercise of its functions cannot be su 
ject to the taxing power of the States, and so also the Fede 
Government is without power to tax the corresponding means 
and agencies of the States. Cooley on Taxation, chap-1, P- > 
chap. 3, pp. 56-58, cases already cited; Weston v. CharUston,^ 
Peters, 499; Bank of Commerce v. New York, 2 Black, -< 5 
Palfrey v. Boston, 101 Massachusetts, 329; Dobbins 
missioners of Erie Co., 16 Peters, 435 ; Ward v. Marylan , 
Wall. 418-427; Collector v. Day, 11 Wall. 117; Freedman 
Sigel, 10 Blatch. 327; Moore v. Quirk, 105 Massachusetts, > 
Carpenter v. Snelling, 97 Massachusetts, 455 ; Pooplo v. ’
43 N. Y. 40; (Preen v. Holway, 101 Massachusetts, 293,
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v. Gaston, 32 Indiana, 1; Cooley on Constitutional Limitation, 
pp. 481,484, and cases cited in notes.

The argument of the learned attorney general does not sus-
tain the proposition for which he contends.

His argument, briefly stated, is as follows: The certificate 
of the Comptroller of the Currency is issued to a bank because 
of its solvency and ability to carry on a legitimate banking 
business. No certificate would be issued to an insolvent bank. 
Therefore, whenever a bank becomes insolvent, its authority 
to continue business must necessarily cease. The fact that a 
bank holds the Comptroller’s certificate cannot and does not 
authorize it to continue business or to receive deposits a single 
instant after it becomes insolvent. It is contended that these 
propositions are supported by the well recognized and sound 
principle of law that the receipt of a deposit of money by an 
insolvent bank is a fraud, and it is contended that no act of 
Congress or certificate of Comptroller of the Currency can 
authorize a fraud.

This argument is sufficiently answered by reference to the 
sections of the National Banking Act, which authorize a bank 

carry on its business after it is insolvent, and do not pro- 
i it the receipt of deposits when insolvent, but* refer the 

subject of the 
stances, to the 
the Treasury.
it that the attorney general says, we submit
of jaS n° relevancy to the question of the power of the State 
said°^a to ena°k the statute in question. Everything that is 

on pages fifteen and sixteen of the brief of the learned 
it ^rUe^ general might well be addressed to Congress, but 
powT °^e *n determining the scope of the constitutional 
aro-um ° +■a r uPon the subject under consideration. The
conoin^1 ° learned attorney general all leads up to the

« rp^S10I\.state<^ upon page sixteen of his brief as follows: 
banks statute is to require of the officers of all
dischar^ • ^tate’ a higher degree of diligence in the 
<fcnfidenl°in th* Tt giveS tO the general public greater 

e stability and solvency of national banks, and

control of such institutions, under all circum- 
Comptroller of the Currency and Secretary of
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in the honesty and integrity of their managing officers. It 
enables them, better to accomplish the purposes and designs 
of the General Government, and is an aid, rather than an im-
pediment, to their utility and efficiency as agents and instru-
mentalities of the United States.”

Assuming this to be true, is not Congress the sole judge of 
the policy to be adopted and enforced in cases of the insolv-
ency of national banks ?

Can a state legislature say: The scheme adopted and put in 
force by Congress in respect to national banks does not com-
mand public confidence ; or that does not give to such institu-
tions sufficient stability. The States can exercise no concur-
rent or independent power in reference to the management of 
such institutions, as from their nature institution or where the 
purpose to be served is one which must be necessarily exer-
cised by the National Government exclusively. Gilman v. 
Philadelphia, 3 Wallace, 730.

Mr. Charles W. Mullan, attorney general of the State of 
Iowa, for defendant in error.

I. The legislature of Iowa intended that the statute should 
apply to rtational banks transacting business in Iowa. State v. 
Fields, 98 Iowa, 748; State v. Easton, 85 N. W. Rep. 795; dis-
tinguishing State v. Menche, 56 Kansas, 77; Commonwealth y. 
Ketner, 92 Pa. St. 372; Allen v. Carter, 119 Pa. St. 192. It  
a familiar rule of law that the construction of a statute by te 
highest court of the enacting State will be followed by the F 
eral courts. Bucher v. Cheshire R. R. Co., 125 IT. 8. 58 , 
Bacon v. Northwestern Life Ins. Co., 131 U. S. 264; An eny 
v. Clark, 148 U. S. 354; Adams Express Co. v. Ohio, 165 
219.

*

II. The statute is not invalid as to national banks conduc mg
business in Iowa. It is based on the well recognized and soun 
principle of law which is that the receipt of a deposit of monej 
by an insolvent bank is a fraud. No act of Congress or cer 
icate of the Comptroller of the Currency, can authorize or 
galize the commission of a fraud. Meadowcraft v. The eop , 
163 Illinois, 65 ; St.Louis dec. Ry. Co. v. Johnson, 133 IT. • ’
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Craigie v. Hadley, 99 N. Y. 131; The N. Y. Breweries Co. v. 
Higgins, 79 Hun, 250 ; Wasson n . Hawkins, 59 Fed. Rep. 233; 
Trust <& Savings Bank v. Mfg. Co., 150 Illinois, 340 ; First 
National Bank v. Strauss, 66 Mississippi, 479 ; 14 Am. St. Rep. 
581; Plumley v. Massachusetts, 155 U. S. 461; Ba/nk v. Com-
monwealth, 9 Wall. 361, cited as distinguishing and limiting, 
McCulloch n . Maryland, 4 Wheat. 316 and Farmer^ dec. 
Nat. Bank v. Dearing, 91 IT. S. 29; McClellan v. Chipman, 
164 U. S. 356. The statute does not and, therefore, cannot be 
held invalid on the ground that it in anywise, does interfere, 
impair, impede or destroy the efficiency of national banks in 
attaining the objects for which they were created, or impair 
their efficiency and utility as instrumentalities of the govern-
ment. Davis v. Elmira Savings Bank, 161 U. S. 275, 283 ; 
Naite v. Dowley, 94 U. S. 533 ; citing and distinguishing Cook 
County Nat. Bank v. United States, 107 U. S. 445; Ohio v. 
Thomas, 173 U. S. 276; In re Neaqle, 135 U. S. 1; In re Waite, 21 P /I T) v J 7 7
oi red. Kep. 363. The States are original sovereign powers 
and as such retain every sovereign right not delegated to the 

eneral Government. They are the foundation upon which the 
ederal government rests. Lane County v. Oregon, 7 Wall. 76;

Hailroad Co. v. Peniston, 18 Wall. 31; Texas v. White, 7 Wall. 
725.

II. The Federal government has not, as yet, intervened and 
oceupied this field of legislation, to the exclusion of the power 

legislate upon the subject. See Gilman v.
a elphia, 3 Wall. 730, as to when States may exercise 

ncurrent or independent power. Prigg v. Pev/nsylvania, 16 
dff an^ ^eoI)^e v# P°nda, 62 Michigan, 401, cited and 
nAL^U1S e<^’ ^1G ^ter as being in direct conflict with decisions

is court. Cross v. North Carolina, 132 U. S. 139 ; Teal v.* 
vvnlii 12 J10W- 284 5 Moore v. People, 14 How. 13 ; Common- 
122 IllV • 97 Massachusetts, 50; Hoke v. The People,
aH lnois5 511; Commonwealth v. IMberg, 94 Pa. St. 85, cited
ivT g * v-Ketner> Pa‘ st 3^-

tho 6 euacl'raenl °f the statute was a proper exercise of 
704 l^e State. Cooley on Const. Lim. 6th ed.,

5 ntted States v. DeWitt, 9 Wall. 41; License Cases,
VOL. CLXXXVIII—15
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5 How. 504; Passenger Cases, 7 How. 283; Slaughter House 
Cases, 16 Wall. 36; Patterson v. Kentucky, 97 IT. S. 503. 
The police power of a State cannot be alienated even by an ex-
press grant; it is a power and responsibility which legisla-
tures cannot divest themselves of if they would. Thorp n . R.
6 B. B. B. Co., 27 Vermont, 149; Beer Co. v. Massachusetts, 
97 U. S. 33; Stone v. Mississippi, 101 U. S. 814. The Four-
teenth Amendment does not take from the States the police 
powers reserved at the time of the adoption of the Constitu-
tion. Slaughter House Cases, 16 Wall. 36; Barbier v. Con-
nolly, 113 LT. S. 27; Mugler v. Kansas, 123 U. S. 623; United 
States n . Cruikskank, 92 U. S. 555 ; State v. Noyes, 47 Maine, 
189 ; Lake View v. Bose HUI Cemetery, 70 Illinois, 191. Fraud 
is trespass upon the rights of others and may therefore always 
be punished. Tiedeman’s Limitations of Police Powers, 291. 
An insolvent bank has no right to continue business or to re-
ceive deposits; it is the duty of its officers to at once close its 
doors, decline deposits and discontinue business. Anonymow 
Case, 67 N. Y. 598; Craigie v. Hadley, 99 N. Y. 133 ; 52 Am. 
Rep. 9; St. Louis dec. By. Co. v. Johnson, 133 U. S. 566; Am- 
Trust <&c. Bank v. Gueder <&c. Mfg. Co., 150 Illinois, 336, 
Meridan First Nat. Bank v. Straw, 56 Mississippi, 479 ; H 
Am. St. Rep. 579. The Supreme Court of Mississippi, in a 
case precisely like the one at bar, sustained the validity o a 
similar statute. State v. Ba/rdwell, 72 Mississippi, 535.

V. The statute does not unjustly discriminate against ban s 
and their officers and agents or deny them equal protection 
under the laws of the State, and is not repugnant to, or vol 
under, the Fourteenth Amendment. The law bears equ y 
upon all persons falling within its classification. Cooey 
•Constitutional Limitations, 6th ed. 479-481. Legislation m 
ited as to business or territory does not infringe upon the con 
stitutional right of equal protection and right of contract w e 
all persons subject to it are treated alike under like cir^® 
stances and conditions. Murvn v. Illinois, 94 IT. S. 113;
ton v. Neven, 123 IT. S. 578 ; Barbier v. Connolly, 113 • 
32; Ha/yes v. Missouri, 120 IT. S. 68; Mo. Pm . » 
Mackey, 127 IT. S. 205 ; Minneapolis &c. By. Co. v. Herrw ,
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U. S. 210 ; State v. Schem/rner, 10 L. R. A. 135 ; Vt. Loam, <& 
Trust Co. v. Whitehead, 49 N. W. R. 318 ; State n . Moore, 104 
N. C. 714; Ex parte Swan, 96 Missouri, 44.

The statute does not go so far as to attempt to regulate the 
business of banks, but simply makes fraudulent acts of persons 
within the State an offence punishable under the law.

Mr . Justice  Shiras , after making the foregoing statement, 
delivered the opinion of the court.

Those portions of the Iowa statute whose validity is the ques-
tion in this case consist of sections 1884 and 1885 of the code 
of that State, and are in the following terms:

“ Sec . 1884. No bank, banking house, exchange broker, de- 
| posit office, firm, company, corporation, or person engaged in 

the banking, brokerage, exchange or deposit business, shall, 
when insolvent, accept or receive on deposit, with or without 
interest, any money, bank bills or notes, United States Treas-
ury notes or currency, or other notes, bills, checks or drafts, or 

I renew any certificate of deposit.
I Sec . 1885. If any such bank, banking house, exchange 
I roker, deposit office, firm, company, corporation or person 
I s all receive or accept on deposit any such deposits, as afore-

said, when insolvent, any owner, officer, director, cashier, man- 
I ager, member or person knowing of such insolvency, who shall 
I nowingly receive or accept, be accessory, or permit, or connive 

a receiving or accepting on deposit therein, or thereby, any
I CJeP°S^s’ or renew any certificate of deposit, as aforesaid, 
I i h\l a felony> an^’ uPon conviction, shall be pun-
Is e ya fine not exceeding ten thousand dollars, or by im- 
| nsonment in the penitentiary for a term of not more than ten 
I °r ^mP^sonment in the county jail not more than 
I At^h**5 ^ne and imprisonment.”
I iur / 6 ev^ence was adduced tending to show, and the 
I bus^ °Un^’ ^a^ ^le defendant, being engaged in the banking 
I Bank^f n aU °®cer’ t° president of the First National 

as nx Decorah’ on the 21st day of August, A. D. 1896, did, 
oi said bank, receive and accept on deposit in said
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bank the sum of one hundred dollars in lawful paper money and 
of the value of one hundred dollars, from one John French, the 
bank being then and there insolvent, and the defendant then 
and there well knowing that the said bank was insolvent.

It will be observed that national banks or banking associa-
tions are not specifically named in the statute; and it was hence 
argued on behalf of the defendant, that such institutions are 
not within the enactment. As, however, the state courts, fol-
lowing a previous decision of the Supreme Court of Iowa, in 
the case of State v. Fields, 98 Iowa, 748, held that the statute 
was applicable to all banks, whether organized under the laws 
of the State or the acts of Congress, we must accept that con-
struction as correct, and confine our consideration to the ques-
tion whether, as so construed, the act is within the jurisdiction 
of the State.

It is obvious that the two sections of the statute, above quoted, 
must be read together as one enactment. If section 1884, re-
garded as applicable to national banks, is a valid exercise of 
power by the State, then the penalties declared in section 1885 
can be properly enforced; but if section 1884 must be held in-
valid as an attempt to control and regulate the business opera-
tions of national banks, then the penal provisions of section 1885 
cannot be enforced against their officers. In other words, the 
validity of the mandatory and of the penal parts of the statute 
must stand or fall together.

What, then, is the character of a state law which forbi s 
national banks, when insolvent, from accepting or receiving on 
deposit, with or without interest, any money, bank bills or 
notes, United States Treasury notes or currency, or other notes, 
bills, checks or drafts, or renewing any certificate of deposi

The answer given by the Supreme Court of Iowa to 
question is as follows : .

“ The acts of Congress provide no penalty for the fraudu en . 
receiving of deposits, and the statute under consideration ope*  
ates upon the person who commits the crime. And it is n 
material question to determine whether it will be necessary^ 
investigate the financial condition of the bank, to prove 
the bank was insolvent when the deposit was received.
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statute is in the nature of a police regulation, having for its ob-
ject the protection of the public from the fraudulent acts of 
bank officers. The mere fact that in violating the law of the 
State the defendant performed an act pertaining to his duty as 
an officer of the bank, does not in any manner interfere with 
the proper discharge of any duty he owes to any power, state 
or Federal. Surely, it was not intended by any act of Congress 
that officers of a national bank should be clothed with the power 
to cheat and defraud its patrons. National banks are organized 
and their business prosecuted for private gain, and we can con-
ceive of no reason why the officers of such banks should be ex-
empt from the penalties prescribed for fraudulent banking.”

We think that this view of the subject is not based on a cor-
rect conception of the Federal legislation creating and regulat-
ing national banks. That legislation has in view the erection 
of a system extending throughout the country, and independent, 
so far as powers conferred are concerned, of state legislation 
which, if permitted to be applicable, might impose limitations 
and restrictions as various and as numerous as the States. Hav-
ing due regard to the national character and purposes of that 
system, we cannot concur in the suggestions that national banks, 
ln respect to the powers conferred upon them, are to be viewed 
as solely organized and operated for private gain. The prin-
ciples enunciated in McCulloch v. Maryland, 4 Wheat. 316, 425, 
and m Osborn v. United States Bank, 9 Wheat. 738, though 
expressed in respect to banks incorporated directly by acts of 

ODgress, are yet applicable to the later and present system of 
national banks.

In the latter case it was said by Chief Justice Marshall:
e bank is not considered as a private corporation, whose 

Pnncipal object is individual trade and individual profit; but 
m? I* 1C corPora^on> created for public and national purposes, 
vate b 6 mere business of banking is, in its own nature, a pri- 
pani U|)lneSS’ and may be carried on by individuals or com- 
adinitt no P°btical connection with the government, is 
jf. e ’ ibe bank is not such an individual or company, 
has r S n°^,Crea^e(i ^or its own sake or for private purposes. It 

ever een supposed that Congress could create such a cor-



230 OCTOBER TERM, 1902.

Opinion of the Court.

poration. The whole opinion of the court, in McCulloch v. 
Maryland^ is founded on, and sustained by, the idea that the 
bank is an instrument which is ‘ necessary and proper for carry-
ing into effect the powers vested in the government of the 
United States.’ ”

A similar view of the nature of banks organized under the 
national bank laws has been frequently expressed by this court. 
Thus, in Farmers’ National Bank v. Dearing, 91 U. S. 29, it 
was said:

“National banks organized under the act are instruments de-
signed to be used to aid the government in the administration 
of an important branch of the public service. They are means 
appropriate to that end.”

Such being the nature of these national institutions, it must 
be obvious that their operations cannot be limited or controlled 
by state legislation, and the Supreme Court of Iowa was in 
error when it held that national banks are organized and their 
business prosecuted for private gain, and that there is no reason 
why the officers of such banks should be exempt from the pen-
alties prescribed for fraudulent banking. Nor is it altogether 
true, as asserted by that court, that there is no act of Congress 
prohibiting the receipt of deposits by national banks or their 
officers, when a bank is insolvent. It is true that there is no 
express prohibition contained in the Federal statutes, but there 
are apt provisions, sanctioned by severe penalties, which are 
intended to protect the depositors and other creditors of na-
tional banks from fraudulent banking. It is not necessary to 
quote at length those provisions, but it will be sufficient to say 
that a bank organized under the national bank act is author 
ized to make contracts; to prescribe, by its board of directors, 
by-laws regulating the manner in which its general busme 
shall be conducted, and the privileges granted by lawexercis 
and enjoyed ; to exercise by its board of directors, or duly 
thorized officers, all such incidental powers as shall be necessary 
to carry on the business of banking, by discounting and nego 
ing promissory notes and drafts, bills of exchange; by recei 
ing deposits; by buying and selling exchange; by loam 
money on personal security. Such banks are required to depv
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with the Treasurer of the United States, as security for their 
circulating notes, United States bonds in an amount not less 
than one fourth of their capital; to report to the Treasurer of 
the United States twice each year the average amount of their 
deposits, and to pay to said Treasurer each half year a tax upon 
such deposits; and to make to the Comptroller of the Cur-
rency not less than five reports during each year, (and special 
reports as often as he may require,) according to such form as 
he may require, verified by the oath or affirmation of the presi-
dent or cashier, which reports shall exhibit in detail the resources 
and liabilities of the association. The Comptroller is directed 
to appoint suitable persons to make examination of the affairs 
of every banking association, who shall have power to make a 
thorough examination into all the affairs of the association, and 
in doing so to examine any of the officers or agents thereof, and 
to make a full and detailed report of the condition to the Comp-
troller. Whenever the Comptroller becomes satisfied of the 
insolvency of such bank he may, after due examination of its 
affairs, appoint a receiver, who shall take possession of the as-
sets of the association, wind up its affairs, and make ratable 
distribution of its assets. And severe penalties are imposed 
upon any officer or agent of such association who violates any 
of the provisions of the national bank act.

It thus appears that Congress has provided a symmetrical 
and complete scheme for the banks to be organized under the 
provisions of the statute.

It is argued by the learned Attorney General on behalf of 
e State of Iowa that “ the effect of the statute of Iowa is to 

require of the officers of all banks within the State a higher 
egree of diligence in the discharge of their duties. It gives to 
e general public greater confidence in the stability and sol-

vency of national banks, and in the honesty and integrity of 
eir managing officers. It enables them better to accomplish 
e purposes and designs of the general government, and is an 

i , rather than impediment, to their utility and efficiency as 
gents and instrumentalities of the United States.” 

le U 11" 6 are una^e perceive that Congress intended to 
ave t e field open for the States to attempt to promote the wel-



232 OCTOBER TERM, 1902.

Opinion of the Court.

fare and stability of national banks by direct legislation. If 
they had such power it would have to be exercised and limited 
by their own discretion, and confusion would necessarily re-
sult from control possessed and exercised by two independent 
authorities.

Nor can we concede that by such legislation of a State, as 
was attempted in this instance, the affairs of a national bank, or 
the security of its creditors, would be advantageously affected. 
The provision of the state statute is express that it is the duty 
of the officers of the bank, when they know it is insolvent, to 
at once suspend its active operations; for it is obvious, that to 
refuse to accept deposits would be equivalent to a cessation of 
business. Whether a bank is or is not actually insolvent may be, 
often, a question hard to answer. There may be good reason 
to believe that, though temporarily embarrassed, the banks 
affairs may take a fortunate turn. Some of the assets that 
cannot at once be converted into money may be of a character 
to justify the expectation that, if actual and open insolvency 
be avoided, they may be ultimately collectible, and thus the 
ruin of the bank and its creditors be prevented. McDonald 
v. Chemical Nat. Bank, 174 U. S. 610. But under the state 
statute, no such conservative action can be followed by the of-
ficers of the bank except at the risk of the penalties of fine an 
imprisonment. In such a case the provisions of the Federa 
statute would permit the Comptroller to withhold closing t e 
bank and to give an opportunity to escape final insolvency, 
would seem that such an exercise of discretion on the part o 
the Comptroller would, in many cases, be better for all con 
cerned than the unyielding course of action prescribed by t e 
state law. However, it is not our province to vindicate t e 
policy of the Federal statute, but to declare that it cannot 
overridden by the policy of the State.

Similar legislation to that of the State of Iowa has been con 
sidered and disapproved by the Supreme Courts of sever o 
the other States.;

Thus in Commonwealth v. Ketner, 92 Penn. St. 372, one o 
rey was indicted and found guilty under a charge that, as 
cashier of the First National Bank of Ashland, organize un
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the laws of the United States, he had embezzled the moneys of 
the said bank contrary to the form of the act of assembly of the 
State of Pennsylvania, prescribing a penalty of fine and imprison-
ment. A writ of habeas corpus was allowed by the Supreme 
Court of the State, and the accused was discharged. That 
court, having quoted the acts of assembly relied on, said:

“We are spared further comment upon these acts for the rea-
son that they have no application to national banks. Neither 
of them refers to national banks in terms, and we must presume, 
that when the legislature used the words ‘ any bank,’ that it 
referred to banks created under and by virtue of the laws of 
Pennsylvania. The national banks are the creatures of another 
sovereignty. They were created and are now regulated by the 
acts of Congress. When our acts of 1860 and 1861 were passed, 
there were no national banks, nor even a law to authorize their 
creation. When the act of 1878 was passed, Congress had al-
ready defined and punished the offence of embezzlement by the 
officers of such banks. There was therefore no reason why the 

tate, even if it had the power, should legislate upon the sub-
ject. Such legislation could only produce uncertainty and con-
usion, as well as a conflict of jurisdiction. In addition, there 

would be the possible danger of subjecting an offender to double 
punishment, an enormity which no court would permit, if it 
a the power to prevent it. An act of assembly prescribing 

the manner in which the business of all banks shall be con- 
or limiting the number of the directors thereof, could 

no y implication be extended to national banks, for the rea-
son, t at the affairs of such banks are exclusively under the 
on ro of Congress. Much less can we, by mere implication, 
x en penal statutes ... to such institutions. The of- 
nce or which the relator is held, is not indictable, either at 
mmon aw or under the statutes of Pennsylvania. We there- 

i°re order him to be discharged.”
a 8 ApPeah Pa. St. 192, the question was whether, 
ffamnl ^or^a(^e “ any cashier of any bank from en-
orIn a’ lref^ or ^directly, in the purchase or sale of stock, 
dutv a °t,er Profession> occupation or calling other than his 

s cas ier, and which declared the same to be a misde-
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meanor, was applicable to the cashier of a national bank, and 
it was held that it was not so applicable, the court saying, 
among other things:

“ The national banking act and its supplements create a com-
plete system for the government of those institutions. Con-
ceding the power of Congress to create this system, we are 
unable to see how it can be regulated or interfered with by 
state legislation. The act of 1860, if applied to national banks, 
imposes a disqualification upon cashiers of such institutions 
where none has been imposed by7 act of Congress. If the State 
may impose one qualification upon the cashiers, why not an-
other ? If upon the cashier, why not upon the president or 
other officer? Nay, further, suppose the legislature should de-
clare that no person should be a bank director unless he has 
arrived at fifty years of age, or should be the owner of one 
hundred shares of stock, could we apply such an act to national 
banks ? If so, such institutions would have a precarious ex-
istence. They would be liable to be interfered with at every 
step, and it might not be long before the whole national bank-
ing system would have to be thrown aside as so much worthless 
lumber.”

People n . Fonda, 62 Michigan, 401, was a case wherein a clerk 
of a national bank was prosecuted in a state court and found 
guilty of larceny and embezzlement of the funds of the bank 
under the statute of the State. But it was held by the Supreme 
Court of the State that the offence was within the laws of the 
United States, and that, accordingly, the state court was with-
out jurisdiction. It was said by the court, in view of section 
711 of chapter 12 of the Revised Statutes of the United States, 
in the following terms : “ The jurisdiction vested in the courts 
of the United States in the cases and proceedings hereinafter 
mentioned, shall be exclusive of the courts of the several States. 
First, of all crimes and offences cognizable under the authorit\ 
of the United States;” that, Congress, by law, created t e 
national banking system, and provided for its internal wor 
ings, and prescribed a punishment for the offence charg 
against the defendant. It seems clearly the case is one a in 
within section 711 above quoted, and that by the Federal a
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itself the jurisdiction of the State is expressly excluded. Chan-
cellor Kent, in his commentaries, 1 Com. 400, says: “ In judicial 
matters the concurrent jurisdiction of the state tribunals depends 
altogether upon the pleasure of Congress, and may be revoked 
and extinguished whenever they think proper, in every case in 
which the subject matter can constitutionally be made cogni-
zable in the Federal courts ; and, without an express provision 
to the contrary, the state courts will retain a concurrent juris-
diction in all cases where they had jurisdiction originally over 
the subject matter ; ” and accordingly the judgment of the trial 
court was reversed and the prisoner discharged.

In Commonwealth v. Felton, 101 Massachusetts, 204, the de-
fendant was charged with being an accessory to an embezzle-
ment by an officer of a national bank, and it was said by the 
court:

“ The difficulty in the way of holding the defendant upon the 
present indictment is, that the act of Congress has taken the 
crime of the principal out of our jurisdiction. Our courts can- 

. not deal with him upon that charge.”
A law of the State of Kansas provided that no bank should 

receive deposits when it was insolvent, and prescribed a punish-
ment for a violation of that provision by any officer or agent of 
such bank; but it was held by the Supreme Court of that State 
t at the provisions of the state law' had no application to na-
tional banks, and that the penalties prescribed were not oper-
ative as against officers of national banks. State v. Menke, 56 
Kansas, 77.

The same view has prevailed in the lower Federal courts. In 
Manufacturing Company v. Hutchinson, 63 Fed. Rep.

, 501, it was said by the Circuit Court of Appeals, through 
Mr. Justice Harlan: HP > S

A corporation is not required by any duty it owes to credit-
ors to suspend operations the moment it becomes financially 
em arrassed, or because it may be doubtful whether the objects 
j! 8 oreation can be attained by further effort upon its part, 
f ‘111 ^ne and of duty when attempting, in good

’ } the exercise of its lawful powers and by the use of all
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legitimate means, to preserve its active existence, and thereby 
accomplish the objects for which it was created.”

In In re Waite, 81 Fed. Rep. 359, it was held by the Circuit 
Court of the United States for the District of Iowa that a pen-
sion examiner of the United States was not liable to a criminal 
prosecution in the courts of a State for acts done by him in his 
official capacity. In the opinion it was said:

“ The question which marks the limit of the state jurisdiction 
is whether the person sought to be called to account was acting 
under the authority of the United States when the acts com-
plained of were done, in and about a subject matter within 
Federal jurisdiction . . . for the criminal statutes of the 
State are not applicable to acts done within the plane of Fed-
eral jurisdiction, and under the authority of the United States. 
Whenever it is made to appear in a criminal case pending in 
the state court that the acts charged in the indictment were 
done by defendant as an officer or agent of the United States 
in and about a matter within Federal control, . . . then it 
is made to appear that the state court is asked to assume a juris-
diction which it cannot rightfully exercise ; and if that court 
entertains the case, and proceeds to adjudicate on the question 
of the extent of the authority possessed by the officers of the 
United States, . . . testing the same by the provisions of 
state statutes, ... it proceeds at the peril of having its 
jurisdiction questioned and denied.”

So, in In re Thomas, 82 Fed. Rep. 304, it was held by the 
Circuit Court of the United States for the Southern District o 
Ohio that, the governor of the soldiers’ home at Dayton, Ohio, 
in serving to the inmates, as food, oleomargarine furnished by 
the government, is not subject to the law of the State prescri 
ing the manner in which oleomargarine shall be used m eai g 
houses, because his act is that of the government of the I m 
States within its constitutional powers, and wholly beyond t e 
control or regulation of the legislature of the State.

This judgment was affirmed by this court in Ohio v. Thorns 
173 U. S. 276.

A leading case in which this court had occasion to consi er 
the limitation of legislation by a State affecting a subject wit in
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the scope of action by Congress is that of Prigg v. Pennsylvania, 
16 Pet. 539, from which we quote the following observations:

“ If Congress have a constitutional power to regulate a par-
ticular subject, and they do actually regulate it in a given man-
ner, and in a certain form, it cannot be that state legislatures 
have a right to interfere, and, as it were, by way of comple-
ment to the legislation of Congress, to prescribe additional reg-
ulations, and what they may deem auxiliary provisions for the 
same purpose. In such case, the legislation of Congress, in 
what it does prescribe, manifestly indicates that it does not in-
tend that there shall be any farther legislation to act upon the 
subject matter. Its silence as to what it does not do, is as ex-
pressive of what its intention is as the direct provisions made 
by it.”

On the immediate subject of control over national banks it 
was said, in Farmers1 National Bank v. D earring, 91 U. S. 29 :

“ The States can exercise no control over national banks, nor 
in anywise affect their operation, except so far as Congress 
may see proper to permit. Everything beyond this is £ an 
abuse, because it is the usurpation of power which a single State 
cannot give.’ Against the national will ‘ the States have no 
power, by taxation or otherwise, to retard, impede, burden, or 
m any manner control the operation of the constitutional laws 
enacted by Congress to carry into execution the powers vested 
m the general government.’ ”

This subject has received recent and careful consideration in 
the case of Dams v. Elmira Savings Bank, 161 U. S. 275, twice 
argued in this court. The legislature of the State of New 

or had provided by law that savings banks, organized under 
e aws of that State, should have a preference as depositors 

an s in case of the insolvency of such banks, and it was 
s°ug t to apply this provision to the case of a deposit by a 
avmgs bank in a national bank which had subsequently.be- 

co^d lnso^vent- But this court held that such a provision 
it w nOt ex^ende(^ by a State to national banks, because 
act to that provision of the national banking

w c requires the assets of an insolvent national bank
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to be ratably distributed among its creditors. In the opinion 
of the court, by Mr. Justice White, it was said:

“ National banks are instrumentalities of the Federal gov-
ernment, created for a public purpose, and as such necessarily 
subject to the paramount authority of the United States. It 
follows that an attempt, by a State, to define their duties or 
control the conduct of their affairs is absolutely void, wherever 
such attempted exercise of authority conflicts with the laws of 
the United States, and either frustrates the purpose of the 
national legislation or impairs the efficiency of those agencies 
of the Federal government to discharge the duties, for the 
performance of which they were enacted. These principles are 
axiomatic, and are sanctioned by the repeated adjudications of 
this court.”

Our conclusions, upon principle and authority, are that Con-
gress, having power to create a system of national banks, is 
the judge as to the extent of the powers which should be con-
ferred upon such banks, and has the sole power to regulate and 
control the exercise of their operations; that Congress has 
directly dealt with the subject of insolvency of such banks by 
giving control to the Secretary of the Treasury and the Comp-
troller of the Currency, who are authorized to suspend the 
operations of the banks and appoint receivers thereof when 
they become insolvent, or when they fail to make good any 
impairment of capital; that full and adequate provisions have 
been made for the protection of creditors of such institutions 
by requiring frequent reports to be made of their condition, 
and by the power of visitation by Federal officers; that it is 
not competent for state legislatures to interfere, whether with 
hostile or friendly intentions, with national banks or their of-
ficers in the exercise of the powers bestowed upon them by the 
general government.

Cross v. North Carolina, 132 U. S. 131, was a case wherein 
this court pointed out the distinction between crimes define 
and punishable at common law or by the general statutes o a 
State and crimes and offences cognizable under the authority o 
the United States; and accordingly it was held that the crime 
of forging promissory notes, purporting to be made by 1
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victuals, and made payable to or at a national bank, was a dis-
tinct and separate offence, indictable under the laws of the 
State.

Undoubtedly a State has the legitimate power to define and 
punish crimes by general laws applicable to all persons within 
its jurisdiction. So, likewise, it may declare, by special laws, 
certain acts to be criminal offences when committed by officers 
or agents of its own banks and institutions. But it is without 
lawful power to make such special laws applicable to banks or-
ganized and operating under the laws of the United States.

It was by failing to observe the distinction between the two 
classes of cases that, we think, the courts below fell into error.

The judgment of the Supreme Court of Iowa is reversed, and 
the cause is remanded to that court to take further action 
not inconsistent with the opinion of this court.

BLEISTEIN v. DONALDSON LITHOGRAPHING 
COMPANY.

error  to  the  cir cui t  court  of  appe als  for  the  sixt h  circu it .

No. 117. Argued —Decided February 2,1903.

havp<h*ti10?ra?ks representing actual groups of persons and things, which 
and wPl es*Sned from hints or descriptions of the scenes represented, 
illnRtra+-3 *° be U8ed as advertisements for a circus are “pictorial 
rifflit m  n,nS w'^hin th® meaning of Rev. Stat. § 4952, allowing a copy-
cut print 6 aUt’101’ designer, or proprietor ... of any engraving, 
§ 3>’ 18 St t' 78 7 01 chromo” as affected by the act of 1874, chap. 301, 
me’nts on complying with all the statutory require-
laws Proprietors are entitled to the protection of the copyright

The  case is stated in the opinion of the court.

tiffs in error^ Wilcox and Hr. Arthur von Briesen for plain- 

ïliis •ction comes here upon writ of error to the Circuit Court
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of Appeals for the Sixth Circuit, which court heard it on writ 
of error directed to the United States Circuit Court for the Dis-
trict of Kentucky. The Circuit Court, at the close of plaintiffs’ 
case, instructed the jury to find a verdict for defendant, which 
was done and judgment entered thereon. The Circuit Court 
of Appeals affirmed said judgment.

There were three causes of action which were all based upon 
sec. 4965 of the Revised Statutes, quoted on page 60. By order 
of the Circuit Court, dated June 10, 1899, the marshal seized 
10,590 eight-page prints and 13,205 four-page prints, described 
in the writ, and also five metal electrotype plates, all of which 
he found in the defendant’s possession (page 13).

The action was tried at Covington, Kentucky, on Decem-
ber 12 and 13, 1899, before Hon. Walter Evans, sitting as Cir-
cuit Judge, and a jury.

At the outset of the trial, during the direct examination of 
the first witness, the court anticipated the question upon which 
it afterwards took the case away from the jury and decided it, 
by the following remark: “ The real controversy will be whether 
this is a subject of copyright, whether it comes within the copy-
right law.”

At the close of the plaintiffs’ case, defendant moved for “per-
emptory instructions for the defendant.” The court said, 
“ State why, in a word,” to which defendant’s counsel answered. 
“ In the first place I want to say with reference to the Statuary 
Exhibit. . . . It is alleged in the petition, and is in fact 
copyrighted on the 18th of April, and the publication plain y 
shows it was prior to that. That is a specific objection to 
that one upon that ground specifically—that is the Statuary.

“ The Court: Now as to the other two.
“ Counsel: The specific objection to this one, the Ballet, is 

that it is an immoral picture.
“ And the general objection that I make to them all is t a 

they are none of them subject matter of copyright. 1W 
all mere matter of advertising.”

The next day the court delivered a written opinion which con 
eludes as follows : .

“ The case must turn upon the others (other questions), an
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especially upon the general proposition that the things copy-
righted in this case were by no means such as either the Con-
stitution or the legislation of Congress intended to protect by 
the privilege of copyright. The court cannot bring its mind to 
yield to the conclusion that such tawdry pictures as these were 
ever meant to be given the enormous protection of not only the 
exclusive right to print them, but the additional protection of 
a penalty of a dollar each for reprints from them.

“ As previously stated, they are neither ‘ pictorial illustrations’ 
nor ‘ works connected with the fine arts ’ within the meaning 
of section 4952. Not being so, there was no authority to grant 
the copyrights, whether the Constitution authorizes Congress 
to promote the fine arts or not.

“ The judgment of the court is, that the plaintiffs, on their 
own showing, are not entitled to recover, and for that reason • 
the motion of defendant will be granted, and I will instruct the 
jury to find a verdict for it.”

The jury, in accordance with said instruction, returned a ver-
dict for the defendant.

There is no question as to the fact of infringement.
The sheets in evidence, made by defendant, contain repro-

ductions by means of cheap electrotype plates of each of the 
plaintiffs’ designs. These reproductions are not in colors.

The principal questions are :
irst. Whether on the question of artistic merit or value of 

. 'ese ^thographic prints or chromos, the Circuit Court was jus- 
1 in taking the case from the jury, and condemning them 

en irely as not being fit subjects for copyright.
econd. Whether the copyrights were obtained for these 

accor<^ance with the Constitution and laws of the 
m e States, and are valid copyrights.

co 8econd question involves the inquiries : Whether the 
were properly taken out by the plaintiffs, in their 

iratfiinarinS “The Courier Co.” and “The Courier Litho- 
rio-ht °* ’ an^’ incidentally5 whether plaintiffs have the 
copv ‘o-kf116 111 ^dividual names for infringement of these 
riirht* 1? u V an<^ Aether the Statuary Act Design was copy- 
ngW before it was published.

VOL, CLX^XVIH—16
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The three pictures in question are show-bills or circus bills, 
also called posters and, more definitely, picture-posters. They 
are colored lithographs or chromolithographs, commonly called 
“ chromos.” They were designed primarily to be sold to the 
proprietors of circuses and other shows, and by them to be used 
for advertising; but they could be sold to any one, or used for 
any purpose for which they were adapted.

They were made in the plaintiffs’ lithographing establish-
ment under a special contract with the proprietor of a circus, 
by which the plaintiffs agreed to design and get up certain 
representations of scenes supposed to be exhibited at the show, 
the plaintiffs reserving rights of design and of copyright, and 
with the usual understanding that so long as the proprietor of 
the circus used these designs he had the right to them, but if 
he ceased to use any of them, the plaintiffs could sell the design 
or the pictures which embodied it, to any one.

The fundamental question of the right to copyright such 
show-bills or posters, is a question of great importance, involv-
ing the protection of an immense industry. The foundation 
of the copyright law is in the provision of the Constitution 
(art. 1, sec. 8), which authorizes Congress—

“ To promote the progress of science and useful arts, by se-
curing for limited times, to authors and inventors, the exclu-
sive right to their respective writings and discoveries.

It is settled that the words “authors” and “writings, in 
this section, are not confined to literary writers and t eir 
works, but include, among others, designers, engravers an 
lithographers, as well as photographers. Burrow-Giles Im • 
Co. v. Sarony, 111 U. S. 53 ; Trade Mark Cases, 100 U- 8- • 
Picture-posters or show bills, such as these chromolithograp s 
wrere, are not designed for close inspection or. long-con inu 
study, like an oil painting, a steel or wood engraving, °r a 
etching, and they are not to be judged by the same stan ar s 
They are intended to catch the eye of the passer on the s^re^ 
or any one who merely glances at them, and to challenge 
attention,—if possible to compel him to look again, so t a 
will observe what is the subject of the poster and have 
forced upon his mind, and will be attracted by it.
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tion is to illustrate something, and to advertise it by appealing 
quickly to the imagination, and conveying instantly a strong 
and favorable impression. Thus, to be successful, they require 
artistic ability, and above all things creativeness or originality 
of a high order, but peculiar. They must be designed boldly, 
and executed on broad lines, with not much attention to detail, 
so that the spirit of the picture will stand out at once, and al-
most leap at you, and will not be lost in a mass of details and 
minor features.

Such is the ideal picture-poster, a special and peculiar branch 
of pictorial art, and one into which many gifted artists, highly 
successful in other fields, have ventured with greater or less 
success. Charles Hiatt’s work entitled “ Picture Posters,” 
published in 1895 by George Bell & Sons, London ; “ The Mod-
ern Poster,” by Alexandre and others, published in 1895 by 
Charles Scribner’s Sons.

Certainly it does not lie in the mouth of the pirate, who has 
stolen and copied them at some expense and considerable risk, 
to deny that they have merit and value.

I. The designs were proper subjects of copyright and each 
o these picture-posters was a proper subject of copyright, 
within the language and the spirit of the copyright law. There 
was abundant evidence of originality of design, of artistic 
inerit, and of practical value and usefulness, as to each of the 
pictures.

If any of these qualities was seriously questioned by the de- 
ence, it became the duty of the court to send the case to the 

jury.
All of the pictures are new and original designs and involve 

ev J an °ri^nal exceptions and creations. There was enough 
iur 0U su^ec^ require the case to be submitted to the 
sta^ 1 ,<Iue8^011 was raised about it, citing, and in some in-
^nces distinguishing, as to definition of author, writings, etc., 
Ill @ases’ U. S. 82; Lithograph Co. v. Sarony,
v Tiin J ° ’ NoUagey. Jackson, 11 Q. B. Div. 627 ; Brightly 
Fed P °nk^ Fed. Rep. 103; Carlisle v. Colusa County, Wl

If ¿7 5 Fed- C^s, No. 4095.
y one of the pictures was sufficiently proved to be new
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and original, this was enough to carry the case to the jury upon 
this question ; they were all proved to be new and original.

II. As to artistic merit and value. The pictures being orig-
inal designs, we maintain that they are of sufficient artistic 
merit and of sufficient value and usefulness to be entitled to 
copyright. At least there was enough evidence of this to re-
quire the case to be submitted to the jury, if any question was 
raised about it,—and furthermore no such question was raised 
by the defence.

“ If a copyrighted article has merit and value enough to be 
the object of piracy, it should also be of sufficient importance to 
be entitled to protection.” Drone on Copyright, p. 212, cited 
with approval in Henderson v. Tomkins, 60 Fed. Rep. 758,765; 
Church, n . Linton, 25 Ont. Rep. 121; liegeman v. Springer, 110 
Fed. Rep. 374; Bolles n . Outing Co., 71 Fed. Rep. 966; 175 U. 
S. 262 ; Richardson v. Miller, Fed. Cases, No. 11,791.

We have nothing to do with cases involving attempts to copy-
right mere catalogues or price lists, or labels, sometimes contain-
ing pictures, reproduced by photographic or other mechanical 
processes, of articles intended for sale, but which obviously have 
no artistic merit or originality. These decisions, whether con-
demning or upholding such copyrights, do not touch the ques-
tions involved in the case at bar. Distinguishing Mott^ Iron 
Works v. Clow, 82 Fed. Rep. 216; also citing Yuenglimg v. 
Schile, 12 Fed. Rep. 97, 101; Schumaker v. Schwencke, 25 Fe • 
Rep. 466 ; Lamb v. Grand Rapids School Furniture Co., 39 F 
Rep. 474; Drone on Copyright, 164, 165; Grace v. Newman, 
L. R. 19 Eq. Cases, 623 ; Maple v. Junior Army & NavyStoW 
L. R. 21 Ch. Div. 369; Church v. Linton, 25 Ont. Rep. ^1; 
Ca/rlisle v. Colusa County, 57 Fed Rep. 979.

“ The degree of merit of the copyrighted matter the law 
not concerned with. Any is legally enough. To use it or 
use it, is voluntary on the part of the public.”

III. The copyrights were properly taken out by the plain 
in their trade names of “ The Courier Co.” and “ The Courie 
Litho. Co.,” and the plaintiffs have the right to sue in their i 
dividual names for infringement of these copyrights.

That copartners in business, who are the proprietors o
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copyrighted article, may take out a copyright in either of their 
copartnership or trade names, is well settled. Scribner v. Clark, 
50 Fed. Rep. 473; affirmed as Belford v. Scribner, 144 U. S. 
488; Callaghan v. Myers, 128 U. S. 617; Scribner v. Allen Co., 
49 Fed. Rep. 854; Werckmeister v. Springer Lith. Co., 63 Fed. 
Rep. 808; Rock n . Lazarus, Law Rep. 15 Eq. Cases, 104; Wel-
don v. Dicks, Law Rep. 10 Ch. Div. 247; Fruit-Cleaning Co. 
v. Fresno Home Packing Co., 94 Fed. Rep. 845.

Finally, the plaintiffs were the “proprietors ” of each of the 
copy righted prints, and as such were authorized to take out the 
copyrights by the express language of the copyright law, Rev. 
Stat., sec. 4952, which includes “ proprietors ” with “ authors, 
inventors (and) designers.” Colliery Eng. Co. v. United etc., 
Co., 94 Fed. Rep. 152.

No formal assignment of the right to a copyright is neces-
sary. Consent is sufficient to constitute one the proprietor. 
Ca/rte v. Evans, 27 Fed. Rep. 861. See also Schumacher v. 
Schwencke, 25 Fed. Rep. 466; Little v. Gould, Fed. Cases, 
No. 8395; Lawrence v. Dana, Fed. Cases, No. 8136 ; Sweet v. 
Denning, 81 Eng. Com. Law Rep. 459 ; 16 Com. Bench Rep. 
459; Gill v. United States, 160 IL S. 426, 435.

All of the pictures, and particularly the Statuary Act Design, 
were copyrighted before publication.

The law is well settled that there was no publication of these 
prints when they were shipped from Buffalo on April 11, or 
W en they were received by Mr. Wallace at Peru, Indiana, on 
°r a out April 15. There was no publication until they were 
exposed to the general public, so that the public, without dis-
crimination as to persons, might enjoy them. This must have 
een some time after April 15, when the last copyright was 

surely completed.
a 7>U^^a^on *s a legal conclusion which follows from certain

• rone on Copyright, p. 291; Jewelers Merc. Aqency v. 
ewelers Pub. Co., 84 Hun (N. Y. Sup. Ct.), 12, 16 ; Callaghan 

Ren S.128 U‘ S‘ 617 ’ Black v> Henry Allen Go-' 56 Fed* 
'fnill 14. r Be^or^ v> Scribner, 144 IT. S. 488; Garla/nd v. Gem- 
Be C x aBada Ct. Rep. 321; Prince Albert v. Strange, 2 

ex male, 652; 1 MacNaghten & Gorden; 47 Eng. Ch.
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Rep. 25. The representation of a play upon the stage regularly 
at a theatre, does not constitute a publication. Tompkins v. 
Halleck, 133 Massachusetts, 32 ; Palmer n . De Witt, 47 N. Y. 
532; Boucicault v. Hart, Fed. Cases, No. 1692.

The use by a teacher of his manuscript and allowing pupils to 
make copies for the purpose of obtaining his instruction, does 
not amount to a publication. Bartlett v. Crittenden, Fed. Cases, 
Nos. 1076 and 1082. The printing of copies of an operetta and 
distributing them to artists, for private use only in learning their 
parts, and the representing of the operetta on the stage, is not 
a publication. French v. Kreling, 63 Fed. Rep. 621; Reed v. 
Carusi, Fed. Cases, No. 11,642; Blume v. Spear, 30 Fed. Rep. 
629; Exch. Tel. Co. v. Cent. News, Law Rep. 2 Ch. Div. 48.

Nr. Edmund W. Kittredge, with whom Nr. Joseph WUby 
was on the brief, for defendant in error, contended that the 
plaintiff in error was not entitled to copyright. The evidence 
established that these three prints were ordered by B. E. Wal-
lace, proprietor of the circus known as the “Wallace Shows, 
under contract with him as an advertisement for his show, and 
they have never been made for anybody else. All of these 
pictures purported to be representations of acts to be done in 
the Wallace Shows, and all were made under a representation 
by Wallace, expressed on the face of the pictures, that his show 
was going to do these things. All these posters contain rea 
ing matter indicating that these were pictures of acts to 
done in the Wallace Shows, and they all included pictures o 
Mr. Wallace himself. . ,

They were prints and the copyright inscription was msu 
ficient. But for the provision in the first clause of this act e 
inscription, “Copyright, 1898, Courier Litho. Co., Bu ao, 
N. Y.,” would have been fatal to the plaintiffs’ right of action 
Thompson v. Hubbard, 131 U. S. 123. The inscription pr* 
scribed by section 4962 of the Revised Statutes was ot er'VI^ 
indispensable to the maintenance of an action for them 
ment of a copyright. The notice given on each one o 
pictures was that authorized by the act of June 1 ,, 
Having thus availed themselves of the provisions of t ’
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clearly the plaintiffs are not in position to claim that the pic-
tures are not covered by its provisions. Again, if these pictures 
were chromos, and not prints, cuts or engravings, then under 
the allegations of the petition they were not admissible in evi-
dence because they were not in support of the allegations of 
the petition. As to what a chromo is and how statute should 
be construed, Yuengling v. Schile, 12 Fed. Rep. 107 ; Bolles v. 
Outing Company, 175 U. S. 262 ; Thornton v. Schreiber, 124 
U. S. 612 ; Rosenbach v. Dreyfuss, 2 Fed. Rep. 217 ; Ehret v. 
Pierce, 10 Fed. Rep. 554; N. C., 18 Blatch. 302; Schumacher 
v. Wogra/m, 35 Fed. Rep. 210 ; Higgins v. Kueffel, 140 U. S. 
428. As to advertisements and copyrights, citing Cobbett v. 
Woodward, L. R. 14 Eq. 407, cited with approval by this court 
in Baker v. Selden, 101 U. S. 106; Clayton n . Stone de Hall, 
2 Paine, 392 ; Hott Iron Works v. Clow, 82 Fed. Rep. 216.

There was no evidence tending to show that the plaintiffs 
themselves, or either of them, were the authors of these prints. 
It was claimed that they were the proprietors because, as they 
also claimed, the design or conception was that of their em-
ployés, working for them, under salaries, and that their designs 
were the property of the employer. If they were not them- 
se ves the authors, then it was incumbent upon them to allege 

ow t ey acquired title as proprietors from the author, inventor 
or designer. Lithographic Co. v. Sarony, 111 U. S. 53 ; Not- 
T. ^.Jachion’ 11 Q. B. D. 627 ; Atwell v. Ferret, 2 Blatch.

; Bimms v. Woodworth, 4 Wash. C. C. Rep. 48 ; Black v. 
n ; 42 Fed- Bep. 618; S. C, 56 Fed. Rep. 764; Press

40 Ch t J 59 Bed. Bep. 524 ; Pollard v. Photograph Co., 
Wh 't ' inn ’ ^00re v- Itugg, N-. W. 141 ; Dielman v.

’ rv e(^’ BeP- 892 ; Parton v. Prang, 3 Clifford, 537 ; 
Ut*le v. Good, 2 Blatch. 166.
recove/nC ?^°n ^le plaintiffs, in a case like this, for the 
fant PenaBles, to allege and to prove as alleged, every 
^antZr^How^ 3^ Va^dBy of their copyright. Jones n . Van 

The • *tenden^0^ does n°t Pr°tect what is immoral in its
lated to^' ’t J?'*11*' rePresenting unchaste acts or scenes calcti- 

excite lustful or sensual desires in those whose minds
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are open to such influences, and to attract them to witness the 
performance of such scenes, is manifestly of that character. It 
is the young and immature and those who are sensually inclined 
who are liable to be influenced by such scenes and representa-
tions, and it is their influence upon such persons that should be 
considered in determining their character. Broder v. Z&m  
Mauvais Music Co., 88 Fed. Rep. 74; Dunlop n . United States, 
165 U. S. 501; Martinetti v. Maguire, Fed. Cases, No. 9173, 
The Black Crook case.

Mb . Justi ce  Holmes  delivered the opinion of the court.

This case comes here from the United States Circuit Court 
of Appeals for the Sixth Circuit by writ of error. Act of 
March 3, 1891, c. 517, § 6, 26 Stat. 828. It is an action brought 
by the plaintiffs in error to recover the penalties prescribed for 
infringéments of copyrights. Rev. Stat. §§ 4952, 4956, 4965, 
amended by act of March 3, 1891, c. 565,»26 Stat. 1109, and 
act of March 2, 1895, c. 194, 28 Stat. 965. The alleged in-
fringements consisted in the copying in reduced form of three 
chromolithographs prepared by employés of the plaintiffs for ad-
vertisements of a circus owned by one Wallace. Each of the 
three contained a portrait of Wallace in the corner and lettering 
bearing some slight relation to the scheme of decoration, indica - 
ing the subject of the design and the fact that the reality was to 
be seen at the circus. One of the designs was of an ordinary 
ballet, one of a number of men and women, described as t e 
Stirk family, performing on bicycles, and one of groups of men 
and women whitened to represent statues. The Circuit to 
directed a verdict for the defendant on the ground that t e 
chromolithographs were not within the protection of the copy 
right law, and this ruling was sustained by the Circuit Cour o 
Appeals. Courier Lithographing Co. n . Donaldson Lithogiap 
ing Co., 104 Fed. Rep. 993.

There was evidence warranting the inference that the design8 
belonged to the plaintiffs, they having been produced by Pers0^ 
employed and paid by the plaintiffs in their establishmen 
make those very things. Gill v. United States, 160 U. • ’
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435; Colliery Engineer Compamy n . United Correspondence 
Schools Company, 94 Fed. Rep. 152; Carte n . Evans, 27 Fed. 
Rep. 861. It fairly might be found also that the copyrights 
were taken out in the proper names. One of them was taken 
out in the name of the Courier Company and the other two in 
the names of the Courier Lithographing Company. The former 
was the name of an unincorporated joint stock association formed 
under the laws of New York, Laws of 1894, c. 235, and made 
up of the plaintiffs, the other a trade variant on that name. 
Scribner v. Clark, 50 Fed. Rep. 473, 474, 475 ; S. C., sub nom. 
Belford v. Scribner, 144 U. S. 488.

Finally, there was evidence that the pictures were copyrighted 
before publication. There may be a question whether the use 
by the defendant for Wallace was not lawful within the terms 
of the contract with Wallace, or a more general one as to what 
rights the plaintiffs reserved. But we cannot pass upon these 
questions as matter of law; they will be for the jury when the 
case is tried again, and therefore we come at once to the ground 
of decision in the courts below. That ground was not found 
in any variance between pleading and proof, such as was put 
forward in argument, but in the nature and purpose of the de-
signs.

We shall do no more than mention the suggestion that paint-
ing and engraving unless for a mechanical end are not among 

e useful arts, the progress of which Congress is empowered 
/ e Constitution to promote. The Constitution does not 
nnit the useful to that which satisfies immediate bodily needs. 

urrow-Giles Lithographic Co. v. Sa/rony, 111 U. S. 53. It is 
if iT a^S° ^le P^n^®5 case i® not affected by the fact, 

J e one, that the pictures represent actual groups—visible 
fp111^. The^ seem from the testimony to have been composed 
Buf1 T1U^ °r description, not from sight of a performance. 
notc^61" ^ey bad been drawn from the life, that fact would 
mea e?f1Ve ^leni protection. The opposite proposition would 
pron1 a Por^ra^ by Velasquez or Whistler was common 
Othe61* ecause °^hers might try their hand on the same face, 
thp ™ C0Py the original. Thev are not free to copy

Py. Blunt v. Patten, 2 Paine, 397, 400. See Kelly n .
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Morris, L. R. 1 Eq. 697 ; Morris v. Wright, L. R. 5 Ch. 279. 
The copy is the personal reaction of an individual upon nature. 
Personality always contains something unique. It expresses 
its singularity even in handwriting, and a very modest grade 
of art has in it something irreducible, which is one man’s alone. 
That something he may copyright unless there is a restriction 
in the words of the act.

If there is a restriction it is not to be found in the limited 
pretensions of these particular works. The least pretentious 
picture has more originality in it than directories and the like, 
which may be copyrighted. Drone, Copyright, 153. See Hen-
derson v. Tomkins, 60 Fed. Rep. 758, 765. The amount of 
training required for humbler efforts than those before us is 
well indicated by Ruskin. “ If any young person, after being 
taught what is, in polite circles, called ‘ drawing,’ will try to 
copy the commonest piece of real work,—suppose a lithograph 
on the title page of a new opera air, or a woodcut in the cheap-
est illustrated newspaper of the day—they will find themselves 
entirely beaten.” Elements of Drawing, 1st ed. 3. There is 
no reason to doubt that these prints in their ensemble and in all 
their details, in their design and particular combinations of fig-
ures, lines and colors, are the original work of the plaintiffs 
designer. If it be necessary, there is express testimony to that 
effect. It would be pressing the defendant’s right to the verge, 
if not beyond, to leave the question of originality to the jury 
upon the evidence in this case, as was done in Hegema/n
Springer, 110 Fed. Rep. 374.

We assume that the construction of Rev. Stat. § 4952, a 
ing a copyright to the “ author, inventor, designer, or propne or 
. . . of any engraving, cut, print . . • [°r] chromo 
affected by the act of 1874, c. 301, § 3, 18 Stat. 78, 79. 
section provides that “ in the construction of this act the vt or 
‘ engraving,’ 1 cut ’ and 1 print ’ shall be applied only to picton 
illustrations or works connected with the fine arts.” ” 6 se® 
reason for taking the words “ connected with the fine arts 
qualifying anything except the word “ works,” but it wou 
change our decision if we should assume further that t e} 
qualified “ pictorial illustrations,” as the defendant conten
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These chromolithographs are “ pictorial illustrations.” The 
word “ illustrations ” does not mean that they must illustrate 
the text of a book, and that the etchings of Rembrandt or 
Steinla’s engraving of the Madonna di San Sisto could not be 
protected to-day if any man were able to produce them. Again, 
the act however construed, does not mean that ordinary posters 
are not good enough to be considered within its scope. The 
antithesis to “illustrations or works connected with the fine 
arts ” is not works of little merit or of humble degree, or illus-
trations addressed to the less educated classes; it is “ prints or 
labels designed to be used for any other articles of manufacture.” 
Certainly works are not the less connected with the fine arts 
because their pictorial quality attracts the crowd and therefore 
gives them a real use—if use means to increase trade and to 
help to make money. A picture is none the less a picture and 
none the less a subject of copyright that it is used for an adver-
tisement. And if pictures may be used to advertise soap, or the 
t eatre, or monthly magazines, as they are, they may be used 
to advertise a circus. Of course, the ballet is as legitimate a 
su ject for illustration as any other. A rule cannot be laid 

own that would excommunicate the paintings of Degas.
Daily, the special adaptation of these pictures to the adver-

tisement of the Wallace shows does not prevent a copyright, 
at may be a circumstance for the jury to consider in deter-

mining the extent of Mr. Wallace’s rights, but it is not a bar. 
oreov er, on the evidence, such prints are used by less preten- 
ous ex ibitions when those for whom they were prepared have 

given them up. r
to a (^anoerous undertaking for persons trained only

• , e. consfitnte themselves final judges of the worth of 
limitA US^ra^ons’ outside of the narrowest and most obvious 
sure Sf °ne ex^rerae some works of genius would be 
them ° ni|1S,S aPPrec^a^on‘ Their very novelty would make 
in wh’^ik1^6 ^he public had learned the new language 
for inci eiP au^or sP°ke. It may be more than doubted, 
Manet e^er ^le etch™gs of Goya or the paintings of 
first tim °U A aVe been sure protection when seen for the 

e- t the other end, copyright would be denied to
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pictures which appealed to a public less educated than the judge. 
Yet if they command the interest of any public, they have a 
commercial value—it would be bold to say that they have not 
an aesthetic and educational value—and the taste of any pub-
lic is not to be treated with contempt. It is an ultimate fact 
for the moment, whatever may be our hopes for a change. 
That these pictures had their worth and their success is suffi-
ciently shown by the desire to reproduce them without regard 
to the plaintiffs’ rights. See Henderson n . Tomkins, 60 Fed. 
Rep. 758, 765. We are of opinion that there was evidence 
that the plaintiffs have rights entitled to the protection of the 
law.

The judgment of the Circuit Court of Appeals is reversed', 
the judgment of the Circuit Court is also reversed and th 
cause remanded to that court with directions to set aside th 
verdict and grant a new trial.

Mr . Justice  Harlan , with whom concurred Mr . Jus tice  
Mc Kenna , dissenting.

Judges Lurton, Day and Severens, of the Circuit Court of 
Appeals, concurred in affirming the judgment of the District 
Court. Their views were thus expressed in an opinion de-
livered by Judge Lurton : “ What we hold is this: That if a 
chromo, lithograph, or other print, engraving, or picture nas 
no other use than that of a mere advertisement, and no value 
aside from this function, it would not be promotive of the use-
ful arts, within the meaning of the constitutional provision, 
to protect the ‘ author ’ in the exclusive use thereof, and the 
copyright statute should not be construed as including sue 
a publication, if any other construction is admissible. I * 
mere label simply designating or describing an article to wni 
it is attached, and which has no value separated from the aN 
cle, does not come within the constitutional clause upon 
subject of copyright, it must follow that a pictorial illustration 
designed and useful only as an advertisement, and having 
intrinsic value other than its function as an advertisement, rnn 
be equally without the obvious meaning of the Constitu ion
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It must have some connection with, the fine arts to give it in-
trinsic value, and that it shall have is the meaning which we 
attach to the act of June 18,1874, amending the provisions of 
the copyright law. We are unable to discover anything useful 
or meritorious in the design copyrighted by the plaintiffs in 
error other than as an advertisement of acts to be done or ex-
hibited to the public in Wallace’s show. No evidence, aside 
from the deductions which are to be drawn from the prints 
themselves, was offered to show that these designs had any 
original artistic qualities. The jury could not reasonably have 
found merit or value aside from the purely business object of 
advertising a show, and the instruction to find for the defend-
ant was not error. Many other points have been urged as 
justifying the result reached in the court below. We find it 
unnecessary to express any opinion upon them, in view of the 
conclusion already announced. The judgment must be af-
firmed.” Courier Lithographing Co. v. Donaldson Lithograph-
ing Co., 104 Fed. Rep. 993, 996.

1 entirely concur in these views, and therefore dissent from 
the opinion and judgment of this court. The clause of the 
Constitution giving Congress power to promote the progress 
of science and useful arts, by securing for limited terms to au-
thors and inventors the exclusive right to their respective works 
and discoveries, does not, as I think, embrace a mere adver-
tisement of a circus.

Mr . Justic e Mc Kenna  authorizes me to say that he also 
dissents.
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THE MANILA PRIZE CASES.1

APPEALS FROM THE SUPREME COURT OF THE DISTRICT OF COLUMBIA.

Nos. 309, 310, 311. Argued October 28, 29,1902—Decided January 23,1903.

While the right of the citizen to demand condemnation of vessels or prop, 
erty as prize for his benefit must be derived from acts of Congress, and 
their scope is not to be enlarged in his favor by construction, -where there 
is no controversy in respect to the existence of the grant, a more liberal 
construction may be applied in carrying the intention of Congress into 
effect.

1. Vessels lying on the bottom in shallow water in such condition, as the 
result of a naval engagement, that they cannot be floated by any of the 
means possessed by the naval force overcoming them, but which are af-
terwards, by the independent means of the Government, raised and re-
paired and appropriated to its own use are not to be regarded as sunk or 
destroyed within the meaning of sec. 4635, Rev. Stat., but they maybe 
regarded as within the provisions of secs. 4624 and 4625, and their money 
value may stand in place of prize and be so adjudicated.

2. The legal status of property taken from vessels in such condition must 
be regarded as the same as the vessel to which it belongs.

3. Naval stores—public enemy property—designed for hostile uses, stored 
on the sea shore in an establishment for facilitating naval warfare, when 
taken by a naval force, as a result of a naval engagement, can be adjudged 
as prize for the benefit of the captors.

As the right of the government of the capturing naval force is supreme, it 
may when in its judgment the public interest demands it, restore a 
prize; and the courts cannot proceed to condemnation as to captured prop 
erty restored under a treaty of peace before decree.

The strength of the capturing naval force under Admiral Dewey s coin 
mand at Manila was superior to that of the Spanish fleet on May 1> 1®

4. Cascoes, or native boats, and certain floating derricks, property of P^v 
ate persons in the Philippine Islands, were rightly held by the Dis no 
Court not to be subject to condemnation as prize.

5. Vessels performing the functions of colliers and not in a con ition 
render effective aid, if required, during a naval engagement and t e m 
ters and crews thereof who have been shipped, but who are not co 
sioned or enlisted men in the United States Navy, are not entit 
participate in prize money or bounty resulting from the capture 
struction of the enemy’s vessels.

1 Docket titles—United States?. Dewey, Ho.309. Dewey v. United Sta 

No. 310, Stovell v. Dewey, No. 311,
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These  are appeals taken from a decree of the Supreme Court 
of the District of Columbia, sitting as a District Court of the 
United States in admiralty, in a suit in prize brought by Ad-
miral Dewey in behalf of himself and the officers and crew of 
the naval forces on the Asiatic station, taking part in the bat-
tle of Manila Bay.

May 1,1898, Admiral Dewey, being then a Commodore in 
the United States Navy, with a fleet under his command, en-
gaged a Spanish fleet consisting of the Reina Cristina, Castilla, 
Don Juan de Austria, Don Antonio de Ulloa, General Lezo, 
Marques del Duero, Argos, Velasco, Isla de Cuba, Isla de Lu-
zon, Isla de Mindanao, Manila and two torpedo boats, supported 
by shore batteries, submarine mines and torpedoes. At the 
close of the battle all these vessels were confessedly destroyed 
except the Manila, which was captured, and the Don Juan de 
Austria, Isla de Cuba and Isla de Luzon, in respect of which 
the facts were these : Under the severe fire of the American 
fleet they steamed to a position of greater safety, and, after the 
battle, backed ashore, and when in shallow water their sea valves 
were opened and they settled on the bottom. They, and other 
armed vessels, were afterwards set on fire by a detachment from 
the United States fleet, in obedience to a signal from the flag-
ship when the firing ceased. All captured vessels, not destroyed, 
were appraised and appropriated to the use of the United States, 
except one or more private vessels, which were restored to their 
owners, and not including the Don Juan de Austria, the Isla de 
Cuba and the Isla de Luzon.

May 3, 1898, Commodore Dewey took possession of the 
avite arsenal, containing a large quantity of naval stores and 

supplies, and some boats, and he also took possession of certain 
an batteries. Some of the property taken at the arsenal, be- 

S1 es that taken from the sunken vessels, was included in the 
appraisement.

The protocol between the United States and Spain, signed 
ngust 12,1898, provided as follows : “ The United States will 

occupy and hold the city, bay and harbor of Manila, pending 
e conclusion of a treaty of peace, which shall determine 
e control, disposition and government of the Philippines.
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. . . Upon the conclusion and signing of this protocol, 
hostilities between the two countries shall be suspended.”

About the first of September, 1898, an examination was made 
of the Don Juan de Austria, the Isla de Cuba and the Isla de 
Luzon, and the commander-in-chief advertised for bids for rais-
ing, repairing and fitting them out. In October he contracted, 
on behalf of the United States, with a dock company to effect 
this purpose. The work of raising the vessels was begun on 
October 29 and finished on November 24. They were then 
overhauled sufficiently to enable them to proceed to Hong 
Kong, where they were reconstructed and refitted for use in 
the United States Navy, of which they became a part.

Full report was made to the Navy Department in July, 1899, 
of the condition of each of these vessels, upon being raised, and 
of the progress of reconstruction, including estimates of the 
value of the vessels when completed, exclusive of armament, 
and of the cost of raising, fitting out and repairing them. And 
an appraisement was made in that department of the three ves-
sels when completed, giving the value, and the cost of repairs, 
from which it also appears that they were first commissioned 
in the United States Navy in 1900.

Some of the other sunken vessels might probably have been 
raised to advantage, but no attempt was made to do so, though 
a small amount of property was taken from them for govern-
ment use. They were all advertised for sale in September, 
1898, but no bids were received.

Shortly after the battle, the commander-in-chief took pos 
session for government use of some cascoes or cargo boats, an 
two floating derricks belonging to private parties.

The treaty of peace between the United States and Spain 
provided: “ Stands of colors, uncaptured war vessels, small arms,

all 
the

Philippines and Guam, remain the property of Spain.”
By virtue of this provision, so much of the public prope ,V 

captured at the Cavite arsenal, and elsewhere on land, remai 
ing unused at the date of the exchange of ratifications, was su 
sequently restored to Spain,

guns of all calibres, with their carriages and accessories, 
der, ammunition, live stock, and materials and supplies' 
kinds, belonffino- to the land and naval forces of Spain i
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Actions were instituted for bounty under section 4635 of the 
Revised Statutes, on account of all the vessels other than the 
Don Juan de Austria, the Isla de Cuba, the Isla de Luzon and 
those enumerated in the appraisement, and bounty has been 
granted under that section for the destruction of those vessels. 
Dewey v. United States, 35 C. Cl. 172 ; N. C., 178 U. S. 510.

July 20,1899, this libel was filed against the Don Juan de 
Austria, the Isla de Cuba, the Isla de Luzon; all the property 
taken from them and from the sunken vessels; all the vessels 
and other property taken afloat, and all the property captured 
ashore.

The United States filed an answer denying that the Don 
Juan de Austria, the Isla de Cuba and the Isla de Luzon, the 
property captured on board of them, the property captured on 
land, and the cargo boats were subject to condemnation as prize. 
March 26, 1901, an intervening libel was filed by Edwin F. 
Stovell, on behalf of himself and the officers and crew of the 
Nanshan, to which an answer was filed by libellant. The case 

aving been heard, a decree of condemnation and distribution 
was made November 5,1901, which adjudged the Isla de Cuba, 
t e Isla de Luzon and the Don Juan de Austria, and the Manila 
and all other captured vessels named in the appraisement, ex-
cept such as might have been returned to private owners, and 
a property captured upon or belonging to any of these vessels, 
or any vessels sunk or destroyed on May 1, 1898, to be lawful 
prize of war. All property captured ashore and all non-sea- 

craft belonging to the arsenal, as well as all cascoes and 
h Id °atlng derricks not belonging to the King of Spain, were 

e not to be prize, and as to such property the libel was dis- 
ss® • The Nanshan, and the Zafiro, a vessel in the same 
ua ion, were held not entitled to share in any of the prize 

for (^t i aQd hostile fleet was held to have been of inferior 
by th °iT 6 Xesse^s ma,king the capture. An appeal was taken 
by the inte^ ^^es’ a cross appeal by libellant, and an appeal

Errors were assigned:
in~ (lHh V States, that the District Court erred in hold- 

a e vessels of war raised and reconstructed for the 
vol . clxxxviii —17
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navy, with guns, munitions, equipment, stores and other articles 
found upon them, were lawful prize of war for the benefit of 
the captors ; (2) as also guns, munitions, equipment, stores and 
other articles on board the Spanish vessels of war sunk or other-
wise destroyed, and not restored.

By libellant, that the District Court erred in holding (1) that 
the property captured at the naval station at Cavite was not 
lawful prize; (2) that the cascoes were not lawful prize.

By the intervenor, in holding that the Nanshan (and with 
her the Zafiro) was not entitled to share in the prize property.

Mr. Assistant Attorney General Hoyt and Mr. Special At-
torney Charles C. Binney for the United States.

Mr. Benjamin Micou for Admiral Dewey and other officers. 
Mr. Hilary A. Herbert was with him on the brief.

Mr. William B. King for Rear Admiral Coghlan and others. 
Mr. George A. King was with him on the brief.

Mr. Cha/rles W. Claggett and Mr. Conrad H. Syme for appel-
lant Stovell.

Mr . Chief  Just ice  Fulle r , after making the foregoing state-
ment, delivered the opinion of the court.

Captures in war enure to the Government and can become 
private property only by its grant. The right of the citizen 
demand condemnation of vessels or property as prize for 18 
benefit must be derived from acts of Congress, and their scope 
is not to be enlarged in his favor by construction. The > 
13 Wall. 389. Although in matters of detail, where fhere^ 
no controversy in respect of the existence of the grant, a 
liberal construction may be applied in carrying the inteii ion 
Congress into effect. . t

The correctness of the decree so far as it related to Spnn^ 
seagoing vessels with their equipment and the property °
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on board of them, captured at the battle or soon afterward, and 
not restored to their owners, is conceded.

1. The first question to be determined is whether the Don 
Juan de Austria, the Isla de Cuba, and the Isla de Luzon were 
properly adjudicated as prize for the benefit of captors in view 
of their condition immediately after the engagement, and their 
being subsequently raised, reconstructed, and commissioned in 
the Navy.

In the consideration of that question we assume that “ cap-
ture” and “prize” are not convertible terms, and that for the 
subject of capture to be made prize for the benefit of the captors 
the taking must meet the conditions imposed by the statutes.

The statutory provisions bearing on the case are to be found 
in chapter LIV of the Revised Statutes, entitled “ Prize,” em-
bracing sections 4613 to 4652 inclusive, some of which are given 
below, together with certain of the “ Instructions to Blockading 
Vessels and Cruisers,” issued by General Order, June 20,1898.1 * * *

1 “ Sec . 4613. The provisions of this title shall apply to all captures made 
as prize by authority of the United States, or adopted and ratified by the 
President of the United States.”

ec . 4615. The commanding officer of any vessel making a capture shall 
secure the documents of the ship and cargo, including the log book, with 
a other documents, letters, and other paper's found on board, and make 
an inventory of the same, and seal them up, and send them, with the inven-
01^’t^e C°U1t *n proceedings are to be had, with a written state-

men t at they are all the papers found, and are in the condition in which 
an J yeie fOund ’ or explaining the absence of any documents or papers, or 
nes C *n ^ie*r condition. He shall also send to such court, as wit- 
or a?8’ t mas^er’ one or m°re of the other officers, the supercargo, purser, 
pose^to b^’ Pr*Ze’ and any Person found on board whom he may sup-
chara 6 * *n^eres^ed *n> or to have knowledge respecting, the title, national 
document ^es^na^on °f the prize. He shall send the prize, with the 
ter and U ^a^ers’ and witnesses, under charge of a competent prize mas- 
anv us ^11Z.e Crew’ iQto port for adjudication, explaining the absence of 
thoritva ^1^aesses’ and the absence of instructions from superior au- 
]le shall d ° ° it shall be sent, he shall select such port as
ants as m°S^ convenient, in view of the interest of probable claim- 
captured nr CaPt°rs- It the captured vessel, or any part of the
’ey shall b^h6^’ n°^ condttion to be sent in for adjudication, a sur-
tent and im >+• ^eieon and an appraisement made by persons as compe-
court in wh^ &S Can °^ained, and their reports shall be sent to the 

proceedings are to be had; and such property, unless appro-
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Ordinarily the property must be brought in for adjudication, 
as the question is one of title, which does not vest until con-
demnation, but it will be seen that by section 4615, if the 
captured vessel, or any part of the captured property, is not in 
condition to be sent in for adjudication, a survey and appraise-
ment shall be had, the property sold, and the proceeds deposited 
subject to the order of the court; and by sections 4624 and 
4625, captured vessels and property may be appropriated to 
the use of the United States, and the money value stand in 
place of the prize. And proceedings may be had where prop-
erty which might have been brought in has been entirely lost 
or destroyed. Adjudication is contemplated in all cases.

By section 4635, a bounty is given for each person on board 
a vessel of the enemy which is “ sunk or otherwise destroyed 
in an engagement, of $100 if the hostile fleet is of inferior, and 
of $200 if of equal or superior, force; and $50 for every per-
son on board at the time of such capture, where the vessels 
priated for the use of the Government, shall be sold by the authority of 
the commanding officer present, and the proceeds deposited with the As-
sistant Treasurer of the United States most accessible to such court, an 
subject to its order in the cause.”

“ Sec . 4624. Whenever any captured vessel, arms, munitions, or other 
material are taken for the use of the United States before it comes into tie 
custody of the prize court, it shall be surveyed, appraised, and inventorie , 
by persons as competent and impartial as can be obtained, aud the survey, 
appraisement, and inventory shall be sent to the court in which proce 
ings are to be had; and if taken afterward, sufficient notice shallfiis 
given to enable the court to have the property appraised for the piotec io 
of the rights of the claimants and captors. In all cases of prize P10PelJ 
taken for or appropriated to the use of the Government, the departmen i 
whose use it is taken or appropriated shall deposit the value theieo 
the Assistant Treasurer of the United States nearest to the place o 
session of the court, subject to the order of the court in the cause.

“ Sec . 4625. If by reason of the condition of the captured ProPel 
if because the whole has been appropriated to the use of the Unite ’ 
no part of it has been or can be sent in for adjudication, or if the P1^ 
has been entirely lost or destroyed, proceedings for adjudication I 
commenced in any district the Secretary of the Navy may designa I 
in any such case the proceeds of anything sold, or the value of any I
taken or appropriated for the use of the United States, shall be ep I
with the Assistant Treasurer in or nearest to that district, subjec I
order of the court in the cause. If, when no property can be sen |
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taken are immediately destroyed in the public interest but not 
in consequence of injuries received in action.

This bounty is to be divided in the same manner as prize 
money, and the prize money in the one case and the bounty in 
the other cover the entire results of success.

We agree with counsel for libellant that the words “ sunk or 
otherwise destroyed ” are equivalent to “ destroyed by sinking 
or otherwise.” There are two general classes then under the 
statute, vessels destroyed, and vessels captured and condemned, 
or appropriated.

The facts before us are somewhat peculiar and serve to illus-
trate the variant circumstances that may occur in naval engage-
ments, and create modifications of the general classification. 
These vessels were run ashore and sunk by their own command-
ers, with the result that they were only temporarily disabled, 
and the commanding officer of our fleet, in the public interest, 
as the engagement closed, directed their destruction to be com- 
a judication, the Secretary of the Navy shall not, within three months 
after any capture, designate a district for the institution of proceedings, 

captors may institute proceedings for adjudication in any district.
n if in any case of capture no proceedings for adjudication are corn-
iced within a reasonable time, any parties claiming the captured prop- 

sh J ma^’ *n any tlistrict Court as a court of prize, move for a monition to 
.°Y cause why such proceedings shall not be commenced, or institute an 

cas^T SUC^ coui’t f°r restitution, and the monition issued in either 
and on tl ° Serve<^ on ^ie attorney of the United States for the district,

\e Secretary of the Navy, as well as on such other persons as the 
court shall order to be notified.”

whendd* ne^ Proceeds of all property condemned as prize, shall,
in" th Was suPerior or equal force to the vessel or vessels mak- 
half sh ?.a^tUre’ decreed to the captors; and when of inferior force, one 
except th e.^ecree^ the United States and the other half to the captors, 
decreed t& th* Pr^va^eers and letters of marque, the whole shall be 
sions io ° j e caP^ors> unless it shall be otherwise provided in the commis- 
^ued to such vessels.”

shall consid^ ^leneyer a decree of condemnation is rendered, the court 
f°r that n' t 6 C^a*ms a^ vessels to participate in the proceeds, and 
timonv to^PoSeshalh at as early a stage of the cause as possible, order tes- 
captors and h 8h°w what part should be awarded to the
sworn to bef Ve^se^s are entitled to share; and such testimony may be 
States cons an^ or commissioner of the courts of the United 

su or commercial agent of the United States, or notary public,
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pleted by burning. In the report of the action, dated May 4, 
1898, they were included among the vessels reported as burnt, 
but they were not included in the appraisement made by the 
board of appraisal and survey ordered in accordance with sec-
tion 4624, and following, of the Revised Statutes, to survey, 
appraise and take a careful inventory of “enemy’s property 
captured and appropriated for the uses of the United States 
Government.” After hostilities were suspended an examina-
tion of the wrecks of the Don Juan de Austria, the Isla de Cuba 
and the Isla de Luzon was made, and subsequently the vessels 
were raised, under a contract entered into by the commander-
in-chief for the Government, and reconstructed. If the vessels 
had not been raised and saved, they would have remained aban-
doned as destroyed, but as they were saved and appropriated 
by the Government, they cannot be said in fact to fall within 
that category. We attach no importance to the official reports 
referring to the vessels as destroyed, which was true in the

or any officer of the Navy highest in rank, reasonably accessible to the de-
ponent. The court shall make a decree of distribution, determining what 
vessels are entitled to share in the prize, and whether the prize was of su 
perior, equal, or inferior force to the vessel or vessels making the captuie. 
The decree shall recite the amount of the gross proceeds of the prize su 
ject to the order of the court, and the amount deducted therefrom for cos 
and expenses, and the amount remaining for distribution; and whether ® 
whole of such residue is to go to the captors, or one half to the captors an 
one half to the United States.

“Seo . 4635. A bounty shall be paid by the United States for eac pe 
son on board any ship or vessel of war belonging to an enemy at the co 
mencement of an engagement, which is sunk or otherwise destroys 
such engagement by any ship or vessel belonging to the United ®t® e® 
which it may be necessary to destroy in consequence of injuries sus 
in action, of one hundred dollars, if the enemy’s vessel was of m e 
force, and of two hundred dollars, if of equal or superior force, °o 
divided among the officers and crew in the same manner as prize 
and when the actual number of men on board any such vessel canno* 
satisfactorily ascertained, it shall be estimated according to the co 
ment allowed to vessels of its class in the Navy of the United ®*:ateS’urej 
there shall be paid as bounty to the captors of any vessel of ,caPg jffl. 
from an enemy, which they may be instructed to destroy, or w m 
mediately destroyed for the public interest, but not in consequence 
juries received in action, fifty dollars for every person who s a
board at the time of such capture.”
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sense in which the word was then used, for the question really 
is whether, when salvage had been effected, the Government 
can maintain that the captors did not take them, but that they 
were destroyed so that they could not be treated as prize.

The position of the Government is that as these vessels were 
sunk, and destroyed to such an extent that libellant’s naval force 
was powerless to salve them by its own resources, their subse-
quent reconstruction and appropriation by the Government had 
no effect on their legal status, which had been determined im-
mediately after the battle.

It is insisted that if not prize then they eould not be prize 
afterwards, and yet it is not denied that when the question of 
title is settled by decree it takes effect by relation as of the 
date of the capture. And because this is so the fact that 
hostilities had ceased before the vessels were raised becomes 
immaterial.

The contention is that if a vessel lies on the bottom in shal-
low water, but in such a condition that she cannot be floated

Instructions:
20. Prizes should be sent in for adjudication, unless otherwise directed, 

o the nearest home port, in which a prize court may be sitting.
21. The prize should be delivered to the court as nearly as possible in 

ie condition in which she was at the time of seizure; and to this end her
papers should be sealed at the time of seizure and kept in the custody of 

e prize master. Attention is called to articles Nos. 16 and 17 for the 
government of the United States Navy. (Exhibit A.)
th witnesses, whose testimony is necessary to the adjudication of 

prize, should be detained and sent in with her, and, if circumstances 
rmi, it is preferable that the officer making the search should act as 

prize master.
_ A.S the delivery of the prize to the judicial authority, consult 
narJ0118 • i ’ ^616’ and 4617’ Revised Statutes of 1878. (Exhibit B.) The 
comnf’ 1,nC U<^Qg the log book of the prize, are delivered to the prize 
and th1SS1°ners’ ^e witnesses, to the custody of the United States marshal; 
court ^nZe ^elf remains in the custody of the prize master until the 

“ 24 Pr°CesS directing one of its own officers to take charge.
rendered ProPer^y seized as prize changes only by the decision
needed f ? t e prize court. But, if the vessel itself, or its cargo, is 
ful invent* immediate Puhlic use, it may be converted to such use, a care- 
to the prizedal)l)raisaI being made by impartial persons and certified
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by any of the means ordinarily possessed by a naval force, 
such vessel must be regarded as “ sunk ” within the meaning 
of the statute, even though she has received no structural in-
jury ; or if a vessel, though not sunk, be so structurally injured 
as to destroy her power of floating and she cannot be repaired 
by any means possessed by the naval forces in the place where 
she lies, such vessel must be regarded as structurally “ de-
stroyed ” within the meaning of the statute.

And it is said that a close analogy is furnished by the cases 
of constructive total loss of a vessel, such as justifies an aban-
donment to the underwriters. Nevertheless counsel argues 
that there are differences between those cases and cases under 
section 4635. Thus, while it is admitted that in the former the 
owner need not abandon unless he see fit to do so, the right of 
election on the part of captors as to whether the vessel should 
be treated as destroyed or as a prize is denied in the latter; 
and another difference suggested is that the owner of a sub-
merged or stranded vessel could contract with a third party to

“ 28. If there are controlling reasons why vessels may not be sent in for 
adjudication, as unseaworthiness, the existence of infectious disease, or 
the lack of a prize crew, they may be appraised and sold; and if this can 
not be done they may be destroyed. The imminent danger of recapture 
would justify destruction, if there was no doubt that the vessel was goo 
prize. But, in all such cases, all the papers and other* testimony shoul 6 
sent to the prize court, in order that a decree may be duly entered.

“ Exhibit A.
“Abt . 16. No person in the Navy shall take out of a prize, or vessel 

seized as a prize, any money, plate, goods, or any part of her equipm > 
unless it be for the better preservation thereof, or unless such articles are 
absolutely needed for the use of any of the vessels or armed forces of 
United States, before the same are adjudged lawful prize by a compete^ 
court; but the whole, without fraud, concealment, or embezzlement, s a 
be brought in, in order that judgment may be passed thereon; an eve 
person who offends against this article shall be punished as a court mar 
may direct.

“ Abt . 17. If any person in the Navy strips off the clothes of, or pi 
or in manner maltreats, any person taken on board a prize, he shall s 
such punishment as a court martial may adjudge.

“ Exhibit B."
[Sections 4615, 4616 and 4617 Rev. Stat.]
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raise it, while captors cannot. We think, however, that the 
alleged differences destroy the analogy altogether, or rather 
that its application when correctly stated leads to the opposite 
result. Abandonment rests on the election of the parties, and 
there was here neither a right of abandonment nor any acts 
from which abandonment on the one side and acceptance on 
the other could be fairly inferred.

The public interest required the United States and the captors 
to preserve the property, if that were possible ; and it would 
be an anomalous conclusion to hold in invitum that the United 
States could pay bounty for these vessels as destroyed and at 
the same time retain and use them.

The vessels were not derelict, abandoned without hope of re-
covery, and on the contrary their preservation was recom-
mended, and, in the circumstances, Commodore Dewey having 
duly taken the steps prescribed by the statute in respect of ves-
sels confessedly captured, was not obliged to determine at once 
at his peril into which class these particular vessels fell and to 
literally comply with section 4615 in regard to captured prop-
erty “ not in condition to be sent in for adjudication.”

w ar is not waged for predatory purposes, but Congress chose 
to grant reward for success, and in doing so cannot be assumed 
to have intended that such reward should be subjected to the 
restrictions of close bargains. The intention was that either 
prize money or bounty should be paid. Of course, by capture 
without destruction the Government might obtain distinct ac-
quisitions, and the captors would be recompensed at the expense 
of the enemy.

Circumstances have frequently occurred in which the public 
interest has required the destruction of vessels capable in them- 

ves of being brought in, as, for example, at the battle of the 
th ^e^son was obliged to burn prizes in order to avoid 

e elay in refitting them, and the loss of the service of other 
ips to convoy them to Gibraltar ; but there his government 
a not assist him, or take the captured vessels off his hands. 

whe^100 Provided that bounty should be. paid in all cases 
either enem^ vesse^ war was sunk or otherwise destroyed, 

in an engagment, or in consequence of injuries received
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in action, or after capture when the destruction was for the pub-
lic interest; but the statute does not demand the construction 
that every vessel must be considered as destroyed, which, though 
susceptible of salvage and saved, could not have been, and was 
not saved, by the unaided resources of the capturing force.

It is true that when the Government succeeded in raising and 
restoring the vessels it saved them for itself, but it may reason-
ably be held that this was subject by relation to the right of 
the captors to an adjudication giving them, after the costs and 
expenses were deducted, a share in the residue of value.

If the effort at salvage had failed, or if the cost had equaled 
or exceeded the value, the captors would still be entitled to 
bounty, for it was not intended that the grant should be de-
feated by laying them under a rigid rule of election. And on 
the other band these vessels were not “appropriated to the use 
of the United States” by the mere effort of the Government to 
raise them.

The act of raising was not the use contemplated by the stat-
ute. Such use was dependent on the success of the effort at sal-
vage. The loss which might have been total, became on success 
partial, that is, confined to the extent of the expenditure, and 
the taking possession to accomplish that result, became by suc-
cess appropriation to use.

The case of the Albemarle is in point, although apparently 
no opinion ruled the question in terms.

The Albemarle was sunk by Lieutenant Cushing on the night 
of October 27, 1864; was raised in March, 1865; reached Nor-
folk, April 27, 1865, and was appropriated to the use of the 
United States. She was appraised by a duly appointed boar 
of naval officers and the value found was deposited by the Sec 
retary of the Navy with the Assistant Treasurer of the Unite 
States at Washington. Proceedings to condemn the Albemar e 
as prize were instituted in the District Court of the Uni 
States for the District of Columbia and went to a decree of con 
demnation. The case was not reported, but the procee mg8 
will be found in Swan n . United States, 19 C. Cl. 51, in the coJ^ 
of subsequent litigation; as also in United States v. Steenffl, 
U. S. 747. No appeal was taken, and the conclusion t a
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vessel thus situated could be decreed to be prize was accepted 
by all the Departments. We perceive no adequate reason to 
depart from that precedent.

2. As to the property taken from the vessels raised and re-
constructed, and that taken from the vessels destroyed, we think 
its legal status must be regarded as the same as that of the ves-
sel to which it belonged.

By section 4613 it is declared that the provisions of Title LIV 
shall apply to “ all captures made as prize by authority of the 
United States, or adopted and ratified by the President of the 
United States.”

The taking must be under such conditions as make the sub-
ject of the capture prize, and the sections preceding section 4635 
recognize that property other than vessels may be prize, using 
the words “ ship and cargo,” “ vessel, arms, munitions or other 
material,” “ captured property,” “ prize property.” But sec-
tion 4635 refers to the destruction of a “ ship or vessel of war,” 
which could not be “ sunk or otherwise destroyed ” under that 
section, and be “ prize ” under the preceding sections, and as 
we have already said the grant of bounty to be divided “ in 
the same manner as prize money,” appears obviously to have 

een intended as a substitute for the prize itself,” as ruled by 
owell, J., in The Sel/ma, 1 Lowell, 30, or as given in lieu of 

prize money, as observed by Mr. Justice Field, in Porter v. 
United States, 106 U. S. 607.

No question of cargo is involved. Cargo is the lading of a 
s ip or vessel, and may be prize when the vessel is not, or the 
vessel may be, when the cargo is not. The inquiry here re-
ft es to things belonging to the outfit of vessels of war, for 

ose capture prize money is paid, and for whose destruction 
ounty is paid. The injury to the enemy is the same in either 

case, ut the reward cannot be the same, as it is arbitrary in 
with^h CaSe’ ant^ no^ *n ^le other> and arrived at in accordance 
st1 6 ^enera^ rules prescribed as required by the circum- 

ances. The statute did not contemplate a division of the 
the^ and an award prize money and bounty in respect of 
diai-,Sa!1[le transaction, unless, indeed, the capture embraced 

lnc and separate properties.
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What is included then by the term a “ ship or vessel of war” 
under section 4635 ? Whatever the toleration extended in 
courts of admiralty to the use, in practice, of words apparently 
superfluous, the word “ ship ” embraces her boats, tackle, ap-
parel and appurtenances because part of the ship as a going 
concern, and, for the same reason, “ship or vessel of war” in-
cludes her armament, search lights, stores, everything, in short, 
attached to or on board the ship in aid of her operations.

The first Congressional legislation regulating prize was the 
act of March 2, 1799, 1 Stat. 715, c. 24, providing:

“ Sec . 5. And be it further enacted, That all captured national 
ships or vessels of war shall be the property of the United 
States—all other ships or vessels, being of superior force to the 
vessel making the capture, in men or in guns, shall be the sole 
property of the captors—and all ships or vessels of inferior 
force shall be divided equally between the United States and 
the officers and men of the vessel making the capture.

“ Sec . 6. And be it further enacted, That the produce of 
prizes taken by the ships of the United States, and bounty for 
taking the ships of the enemy, be proportioned and distributed 
in the manner following, to wit:

[Then followed twelve subdivisions in respect of the distri-
bution of prize money.]

“ 13. The bounty given by the United States on any national 
ship of war, taken from the enemy and brought into port, shall 
be for every cannon mounted, carrying a ball of twenty-four 
pounds, or upwards, two hundred dollars; for every cannon 
carrying a ball of eighteen pounds, one hundred and fifty 0 
lars ; for every cannon carrying a ball of twelve pounds, one 
hundred dollars ; and for every cannon carrying a ball of nine 
pounds, seventy-five dollars; for every smaller cannon, } 
dollars ; and for every officer and man taken on board, for y 
dollars ; which sums are to be divided agreeably to the fore 
going articles.” ,

These sections admit of no other meaning than that e 
tackle, sails, apparel, stores, guns, ammunition and other ap- 
purtenances of captured national vessels of war should 
property of the United States, as well as the ships themse ves, 
and so of ships or vessels going to the captors.
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And the acts of April 23, 1800; July 17, 1862; June 30, 
1864, and the Revised Statutes, contain nothing inconsistent 
with that view.

Parsons, in his work on Marine Insurance, says that “ insurance 
on the ship covers all that belongs to it, as hull, sails, rigging, 
tackle, apparel, or furniture ; ” and he quotes from Emerigon, 
c. 10, § 2, p. 234: “ The expression, ‘ on the body,’ embraces in 
its generality, as I have just said, all that regards the ship. 
Such are the hull of the vessel, its rigging and apparel, muni-
tions of war, stores and victualling, advances to the crew, and 
all that has been expended in the fitting it out.” 1 Marine 
Ins. 524.

And in his work on Shipping and Admiralty, vol. 1, p. 78, 
the same author says : “ How much passes by the word ‘ ship,’ 
or the phrase ‘ ship and her appurtenances,—or apparel,—or 
furniture,’—or the like, cannot be positively determined by any 
definition. Stowell and Abbott agree, that whatever is on board 
a ship for the objects of the voyage and adventure in which she 
is engaged, belonging to the owners, constitutes a part of the 
ship and her appurtenances, within the meaning of the English 
statute of 53 Geo. 3, c. 159.”

That was an act “ to limit the responsibility of shipowners,” 
and provided that owners should not be liable “ further than 
the value of his or their ship or vessel, and the freight due or 
to grow due,” and in several clauses of the act the responsi- 
ility was referred to as limited ‘ ■ to the value of the ship with 

all her appurtenances and freight.”
In The Dundee, 1 Hagg. 109, the question arose whether the
Ue Cer^n stores should be included. Lord Stow- 

e eld that it should, and that the word “appurtenances,” 
istinguished between cargo, which was intended to be dis-

pose of at the foreign port, and having a merely transitory 
connection with the ship, and those accompaniments that were 
in ispensable instruments without which the ship could not per- 
K’’Iff’1^VUnCti°ns. The' owners declared in prohibition in the 
aft S j Ch’ Gale V’Laurie, 5 B. & C. 156, and Abbott, C. J., 

rwap s Lord Tenterden, announced the same conclusion, 
, among other things, said: “The fishing stores were not
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carried on board the ship as merchandise, but for the accom-
plishment of the objects of the voyage; and we think, that 
whatever is on board a ship for the object of the voyage and 
adventure on which she is engaged, belonging to the owners, 
constitutes a part of the ship and her appurtenances within the 
meaning of this act, whether the object be warfare, the convey-
ance of passengers, or goods, or the fishery. This construction 
furnishes a plain and intelligible general rule; whereas if it 
should be held that nothing is to be considered as part of the 
ship that is not necessary for her navigation or motion on the 
water, a door would be opened to many nice questions, and 
much discussion and cavil.”

In The Witch Queen, 3 Sawy. 201, Judge Hoffman held that, 
where a vessel was supplied with a diving bell, air pump, and 
other apparatus for the accomplishment of the enterprise in 
which she was about to engage, the lien of the materialmen 
extended to all articles belonging to the owner, which, not 
being cargo, had been placed on board for the objects and 
purposes of the voyage. The decision proceeded on our eighth 
rule in admiralty, referring to “ suits in rem against a ship, 
her tackle, sails, apparel, furniture, boats, or other appurte-
nances ”; and The Dundee, decided twenty years before the 
adoption of the rule, was cited as showing the sense in which 
the term “ appurtenances ” had been used.

To be sure, the words tackle, sails, apparel, boats, appurte-
nances, are not used in Title LIV, but we think that such mi-
nuteness was unnecessary, and that the words “ship or vessel 
of war belonging to the enemy ” are sufficiently comprehen-
sive to embrace not only everything essential to the ships 
navigation, but to the purposes of her existence.

Necessarily there is nothing in the distinction attempted to 
be drawn between the ship and her “ appliances and outfit, 
nor can we concur in the view that the latter may be regar 
as cargo in any aspect.

It is said that the destroyed hostile vessel of war sboul e 
held the subject of bounty, and property taken from her t e 
subject of prize money because bounty alone would be an 
adequate reward.
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This, even if true, would not justify us in attributing to the 
statute a scope not permitted by its terms.

Section 4635 is couched in the same language as when en-
acted July 17, 1862, after the battle between the Monitor and 
the Merrimac had admonished us of the impending change in 
the construction of vessels of war, yet the bounty provision 
was reenacted in 1864, and incorporated into the Revised Stat-
utes, and while in these days the amount of bounty may seem 
inconsiderable in comparison with the value of the vessel de-
stroyed, we must take the statute as we find it.

3. The battle of Manila was fought on the first day of May, 
and on the third, the enemy’s forces evacuated the Cavite ar-
senal, which was taken possession of by a landing party. This 
naval station contained a considerable amount of arms, muni-
tions and materia], for the repairing, equipment and fitting out 
of ships, and some non-seagoing boats were in use there. The 
property was appraised in due course; some of it was used in 
the Navy prior to the exchange of ratifications of the treaty 
of peace; and the remainder restored to Spain thereafter. 
The District Court declined to adjudicate this property to be 
prize because captured on land.

These were naval stores taken at a naval station, by a naval 
orce, as the result of a naval engagement, and the question is 

whether the fact that they were taken from a navy yard in-
stead of from a vessel rendered the statute inapplicable.

enerally speaking, forts, cities, lands taken from the enemy, 
are called conquests; movables taken on land, booty; on the 

seas, prize. And the high seas include coast waters with-
out t e boundaries of low water mark, though within bays or 
ioa steads waters on which a court of admiralty has jurisdic-
tion. United States v. Ross, 1 Gall. 624.
tio * u®^ce Story and Mr. Wheaton thought that the jurisdic- 
fo n ln ^nZe extended “ as well to goods taken on land by a naval 
proCe,<f-rin conse(luence the operations of a naval force, as to 
Prat+’r caP^ure^ on the water.” Wheaton on Captures, 278; 
1. fi’th k N°teS °n Prize Courts’ 28 5 2 Wheat. Appx. 
anion ° th ^earne<^ authors cite English authorities, and

note ein lea<Pn£> case Lvado v. Rodney, 2 Douglas,
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In that case the property was captured on the island of St 
Eustatius, and a writ of prohibition to restrain the prize cour 
was applied for. It was stated that the only question wai 
“ whether the goods being taken on land, though in consequenc« 
of a surrender to ships at sea, excludes the only prize jurisdictioi 
known in this kingdom.” The question was answered in th( 
negative in an elaborate opinion and the rule discharged. Lore 
Mansfield, among other things, said : “ In short, every reasor 
which created a prize court as to things taken upon the high 
seas, holds equally when they are thus taken at land. The orig 
inal cause of taking is here at sea. The force which terrified 
the place into a surrender was at sea. If they had resisted, the 
force to subdue would have been from the sea. Mr. Piggott 
candidly said, it would be spinning very nicely, to contend, ii 
the enemy left their ship, and got ashore with money, were fol-
lowed upon land, and stripped of their money, that this would 
not be a sea capture. I agree with him, but I cannot distinguish 
that case from this. Both takings are literally upon land. In 
both, the prey is, as it were, killed at sea, and taken upon land. 
Here the capture of the goods on land is the immediate conse-
quence of the surrender at discretion to a sea force. Would a 
sum paid by capitulation upon land have made it a sea or a 
land prize ? Cui bono should all this subtilty be spun, when the 
reason for a jurisdiction to judge a capture at sea and such a 
capture at land is exactly the same ? ”

This reasoning shows that even though the general proposi 
tion may have been stated somewhat broadly by Story an 
Wheaton, circumstances may bring particular cases within i, 
and that mere contact with land does not ipso facto exclude ju 
risdiction in prize. ,

In The Siren, 13 Wall. 389, 392, Mr. Justice Swayne, speak-
ing for the court, said: u While the American Colonies were a 
part of the British Empire, the English maritime law, in° u 
ing the law of prize, was the maritime law of this coun j 
From the close of the Revolution down to this time it hasjeon 
tinned to be our law, so far as it is adapted to the alte 
cumstances and condition of the country, and has not been 
ified by the proper national authorities.”
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It was there decided that a seagoing vessel captured by the 
Army and Navy jointly was not subject of condemnation as 
prize, and that only captures made by naval force alone were so 
subject. “ Whenever a claim is set up,” said the court, “ its 
sanction by an act of Congress must be shown. If no such act 
can be produced the alleged right does not exist.”

Hence captures are made as prize for the benefit of captors 
when they come within the scope of our prize statutes, and not 
otherwise.

In The Emulous, 1 Gall. 563,575, Mr. Justice Story said: “ The 
admiralty, therefore, not only takes cognizance of all captures 
made at sea, in creeks, havens, and rivers, but also of all captures 
made on land where the same have been made by a naval force, 
or by cooperation with a naval force. This exercise of jurisdic-
tion is settled by the most solemn adjudications.”

The decree in The Emulous was reversed in Brown v. United 
States, 8 Cranch, 110, but that was on the ground of the un-
lawfulness of the taking, and so referred to by Mr. Justice Gray, 
in The Paquete Habana, 175 U. S. 667, 711.

In United States v. £69^ Bales of Cotton, Wool worth, 236, an 
officer of the Army embarked a battalion of cavalry on vessels 
of the United States, and in the service of the Government, but 
not part of the naval force, and proceeding by river and by land 
penetrated into a certain district of Mississippi then held by the 
enemy, and by force of arms overpowered a body of hostile 
roops and took from their possession 269| bales of cotton, which 

were subsequently libelled. And Mr. Justice Miller, on circuit, 
® t at the cotton was captured by the Army and not by the 
avy and dismissed the libel. While Mr. Justice Miller there 
mar ed that the result of Brown v. United States, was “ that 
°Perty on land is not, without the aid of the statute, liable to 

ino- Ufe and con demnation as prize of war,” yet after consider- 
A’m >7lan^ English cases at some length, and referring to The 
cha^-18' and the CaSe of Six ^ndred and Eighty Pieces Mer- 
where^th ^tague’ 233’ he said: “ In every one of the cases 
that the Gf C°Ur^ ^as susta’ne(l its jurisdiction in prize, it appears 
was the6 ma^^n^ ^he capture, or cooperating in the act, 

nava arm, or, by its presence and active assistance, it 
VOL, QLXXXVIII—
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contributed immediately in effecting the capture; that it oper-
ated from the sea; that the place captured was an island, town, 
or fortress, itself established to resist naval attack, and to sup-
port and succor naval expeditions, and accessible from the sea, 
so that the attacking squadron could directly bring to bear upon 
it the stress of its armament.” And, referring to property 
captured on land by land forces, he added: “ However desirable 
it may be that, in a war between nations, there should exist a 
tribunal similar to the prize court, to administer the law of 
nations with reference to property captured on land, we find no 
warrant for asserting that any such authority exists in the ad-
miralty courts of the United States, unless the circumstances of 
the capture show some element of a force operating from, or 
on, the water, which would bring it within the recognized rules 
on that subject.”

In the case of Mrs. Alexander’s Cotton, 2 Wall. 404, a joint 
expedition of gunboats under Rear Admiral Porter and a body 
of troops under Major General Banks proceeded up the Red 
River, and, during its advance, seventy-two bales of cotton, the 
private property of Mrs. Alexander, were taken from her plan-
tation, where they were stored in a cotton-gin house about a 
mile from the river, by a party from one of the gunboats. The 
cotton was hauled by teams to the river bank, sent to Cairo, 
libelled as prize of war in the District Court for the Southern 
District of Illinois, May 18,1864 ; claimed by Mrs. Alexander ; 
sold pendente lite, and the proceeds decreed to her. The Uni 
States appealed and asked the reversal of the decree and t e 
condemnation of the cotton as maritime prize. This court e 
that the capture was justified by legislation and by public po 
icy, but that the property was not maritime prize; that t ere 
was no authority to condemn any property as prize for ~ 
benefit of the captors except under the act of July 17, ’
12 Stat. 600, c. 204; and that as the second section of that ac, 
provided that “ the proceeds of all ships and vessels, an 
goods taken on board of them, which shall be adjudge g°^ 
prize,” should be the property of the captors, in who e or^ 
part, property on land was excluded from the category o p 
for the benefit of captors, and that this was decisive of t e
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so far as claims of captors were concerned. The decree was 
reversed and the cause remanded with directions to dismiss the 
libel.

In that case the capture was the result of a joint expedition; 
the property was private property; unprotected and stored at 
a distance from the river; valuable for domestic use, and so 
valuable as to be of peculiar assistance to the enemy, but not in 
any sense war material.

In the present case the capture was made by naval force 
alone; the property was public property, consisting of arms, 
munitions and naval material; in a naval station taken through 
the operations of the fleet from the sea.

For the reasons indicated by Mr. Justice Miller, in harmony 
with the observations of Lord Mansfield, the rulings in that case 
and in The Siren are not controlling in this, and, moreover, the 
terms of the applicable statute are not the same.

The sections constituting Title LIV of the Revised Statutes 
were brought forward from the act of June 30, 1864, 13 Stat. 
306, c. 174.

Section 2 of the act of July 17,1862, referred to by Mr. Chief 
ustice Chase in the case of Mrs. Alexander's Cotton^ reads as 
ollows: “ That the proceeds of all ships and vessels, and the 

goods taken on board of them, which shall be adjudged good 
prize, shall, when of equal or superior force to the vessel or ves- 
Se s making the capture, be the sole property of the captors; 
an when of inferior force, shall be divided equally between the 

nfied States and the officers and men making the capture.” 
is section was identical with section 5 of the act of 

pn 23,1800, and was expressly repealed by section 35 of the
G 30’ 1864, while section 10 of the latter act, after- 

t^ar s section 4630 of the Revised Statutes, provided : “ That 
the n6, Pr°Cee(^s property condemned as prize shall, when 
makriZe suPeri°r or e(Iual force to the vessel or vessels 
infering f 6 GaPture’ he decreed to the captors; and when of 
and tL** °ne ^a^ he decreed to the United States 
provis*6 ° T* the captors; ” and section 33: “ That the 
Prize h°nS ac^ shari be applied to all captures made as

y au ority of the United States, or adopted and ratified
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by the President of the United States;” which was reenacted 
as section 4613 of the Revised Statutes.

The effect of this legislation was not to revive section 5 of 
the act of 1800 as contended, nor to give jurisdiction in admi-
ralty in respect of property captured on land by land forces, but 
if the language of the act of 1862 confined the rights of captors 
to the proceeds of ships and cargoes, it seems clear that the 
language of the act of 1864, that the captors should be entitled 
to “ the net proceeds of all property condemned as prize,” oper-
ated to so far remove the restriction as to permit the statute to 
extend to other property fairly coming within accepted rules 
of prize.

The District Court thought the words inadequate to produce 
this result, and carefully examined other sections of the act of 
1864, which referred to vessels and cargoes as the usual sub-
jects of prize. But .we should remember that that statute, and 
Title LI V, into which it was carried, embraced prize in general, 
and that vessels and their cargoes most frequently constituted 
prize property brought in for adjudication. So that in making 
provision in that regard, Congress was obliged to use such terms 
as even to give color to the argument that enemy’s vessels o 
war could not be condemned at all for the benefit of captors, 
and that bounty was their only reward, as was the case un er 
the act of 1799. But it is conceded that this is not so, an we 
think that these sections ought not to be given the restrictive 
force attributed to them.

We are also unable to see that the significance of the cha[^ 
in phraseology is lessened when considered with the ot er 
islation referred to. . - , f r

The act of March 12, 1863, 12 Stat. 820, c. 120, provi 
the collection of all abandoned or captured property in1 
rectionary districts, and “ that such property shall no in^ 
any kind or description which has been used, or whic wa 
tended to be used, for waging or carrying on war a^1DS or 
United States, such as arms, ordnance, ships, steam 
other water craft, and the furniture, forage, military supj 
or munitions of war.” Section 7 read: “ That none o 
visions of this act shall apply to any lawful maritime p
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the naval forces of the United States.” The property excepted 
had been declared “ lawful subject of prize and capture wher-
ever found; ” and it was made the duty of the President “ to 
cause the same to be seized, confiscated, and condemned,” by 
the confiscation act of August 6,1861,12 Stat. 319, c. 60. This 
act referred to property taken when used, or intended to be 
used, in waging war against the United States, while the act 
of 1863 referred to property not so used or intended to be.

By the second section of the act of March 3, 1863, “ further 
to regulate proceedings in prize cases,” 12 Stat. 759, c. 86, it 
was provided that “ any captured vessel, any arms or munitions 
of war, or other material,” might be taken “ for the use of the 
Government,” and the value deposited in the Treasury of the 
United States, and for prize proceedings. This act was ex-
pressly repealed by section 35 of the act of June 30, 1864, sec-
tion 10 of which act, as already seen, provided that the captors 
might share in the net proceeds of all property condemned as 
prize.

Section 7 of the act of July 2, 1864, 13 Stat. 377, c. 225, 
reads: “ That no property seized or taken upon any of the in-
land waters of the United States by the naval forces thereof, 
shall be regarded as maritime prize; but all property so seized 
or taken shall be promptly delivered to the proper officers of 
t e courts, or as provided in this act and in the said act ap-
proved March twelve, eighteen hundred and sixty-three.” 

ese various acts growing out of the civil war cannot be re- 
186 any important bearing on the act of June 30,

4, and Title LIV, in so far as the particular modification of 
the act of 1862 is concerned.

nd neither these acts, nor sections 5308 to 5311, in respect 
?. insurrection, and par. 9 of section 563, and par. 6 of sec- 

°a 9, Revised Statutes, affect the result we have reached, 
hold th11* °Pini°n would be spinning altogether too nicely to 
priz b a^i ^ecause enemy property on land cannot be taken in 
use6 \ and 0Perati°ns, public property designed for hostile 
tati a an S^°re(i 011 tbe sea shore in an establishment for -facili- 
ute navai War^are, might not be made* prize, under the stat-
sea’ W eU CaPture(^ by naval forces operating directly from the
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But while the property in question was in general susceptible 
of condemnation in prize, it was nevertheless taken subject to 
the exercise of the power of restitution. The right of the Gov-
ernment is supreme, and when in its judgment the public inter-
est demands it, prizes may be restored, and the courts cannot 
proceed to condemnation.

In The Elsebe, 5 Rob. 155, Lord Stowell, then Sir William 
Scott, decided that up to the period of final condemnation, the 
Crown can, by virtue of its prerogative, restore a prize to the 
enemy from whom it has been captured, and may take this step 
without consulting the captors.

The principle is fully discussed and sustained by unanswer-
able reasoning, and is not shaken by his subsequent observations 
in The 8t. Tvan, Edw. 376, that “captors bring in their prizes 
subject to such interposition on the part of the Crown; but it 
is of very rare occurrence, and speaking with all due reverence 
ought to be of rare occurrence, and only under very special cir-
cumstances ; as, for instance, where the detention of the vessel 
may be detrimental to the general interests of the country.

Until condemnation captors acquire no absolute right of prop-
erty in a prize, though then the right attaches as of the time of 
the capture, and it is for the Government to determine when 
the public interests require a different destination. In respect 
of whatever was restored under the treaty with Spain the Gov-
ernment must be regarded as absolved from liability.

It further follows from the views we entertain as justifying 
condemnation of a portion of this property, that the capturing 
naval force must be held to have been superior within the con 
templation of the statute, according to previous decision.

4. The libel was amended some months after it was file s0 
as to cover certain cascoes or small native boats, and also 
floating derricks or wrecking boats, the property of priva ec 
zens residing in the Philippine Islands. These cascoes app 
to have been large barges, propelled by sweeps and by po 
of from thirty to sixty tons capacity, of the value of from $ 
to $1800, Mexican, each, and used in discharging cargoes, 
wrecking boats were flat boats, the largest being forty fee 
and fifteen feet broad. They had no means of propulsion, w
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not seagoing boats in any sense, and could only be used in com-
paratively smooth water. All these boats may have been the 
private property of Filipinos, but that is not clear.

It may well be doubted if these craft came within the words 
ship or vessel as used in Title LIV. Whether in the circum-
stances they could justly be treated as technically enemy prop-
erty, is a question not so presented as to require discussion. 
They were put to public use by the commanding officer, but 
what ultimately became of them does not appear from the rec-
ord. If restitution was made, they have ceased to be within 
the jurisdiction. And in any view, we are of opinion that they 
came within the considerations set forth in The Paquete Ha- 
bana, 175 U. S. 677; and that the District Court rightly held 
that they were not subject to condemnation.

We are of opinion that the District Court committed no error 
in its decree in respect of the Don Juan de Austria, the Isla de 
Cuba and the Isla de Luzon, and the property taken from them, 
as well as the vessels captured and their appurtenances; or in 
respect of the lighters and wrecking boats; but that a share in 
a portion of the naval stores and material captured in the Cavite 
arsenal, and the boats pertaining thereto, should have been 
av arded; and that the decree should not have included prop-
erty taken from vessels sunk and destroyed.

And this brings us to consider:
Th^e ^ecree dismissing the intervention of Stovell.

is was an intervening libel filed by Edward F. Stovell as 
cap am of the Nanshan, on behalf of its officers and crew, as 
m6 mV ^mse^’ seeking to participate in the prize money that

e awarded on the main libel. Stovell had previously 
th h an in the Court of Claims to participate in
of th^R y.awarded tor vessels destroyed under section 4635 
on n eni evised Statutes, which was dismissed by that court.

C. Cl. 392. J
the D’ ^eCOr(^ Court of Claims was made the record in 
of the S nCt P°urt011 the intervention of Stovell, and forms part 
rized b^W*!/?011 aPPea^‘ dJie facts are correctly summa- 
follows^ 6 °n’ °pinipn °t the Court of Claims, as
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“ The facts found by the court show that the claimant was 
captain or master of the original crew of the Nanshan, which 
was a British merchant vessel, purchased by Admiral Dewey 
at Hong Kong, under authority of the Secretary of the Navy, 
in April, 1898. The vessel was not commissioned, but was reg-
istered as an American steamer, and the original crew was 
shipped in the American merchant service. The crew were 
employed to handle the ship, and the officers and men were 
promised and received double the wages they had theretofore 
been paid in the British merchant service. They were not rated 
in the United States Navy, and the double wages were not the 
rates of pay fixed by the President under authority of Revised 
Statutes, section 1564. The arrangement as to the employment 
and payment of the crew was the result of an agreement made 
by Admiral Dewey with the original officers of the Nanshan. 
A monthly list of the names and wages of the crew, in Mexican 
money, was made by the original captain or master, the aggre-
gate amount of which was received by him from the pay in-
spector of the fleet in a lump sum, reduced to the value of Ameri-
can gold, which money the captain distributed to his original 
crew.

“ Admiral Dewey placed on board a naval officer, Lieut. Ben]. 
W. Hodges, and four enlisted men, and two mounted 1-pounder 
guns. The master of the Nanshan, Capt. Edwin F. Stovell, re-
mained on board, and under him were shipped the seamen, as 
aforesaid. The naval officer exercised control over the vesse 
and gave all orders concerning her. The merchant captain was 
merely his executive officer, being familiar with the crew. 
Nanshan did not approach the Spanish fleet during the bat e 
of Manila near enough to enable her to be of any service, 
guns were mounted on her as a protection from boat attacs, 
but not for offensive operations. At the time and during 
battle of Manila, Lieut. Benj. W. Hodges had been detai e a 
aforesaid with four men of the Navy for duty on said 
and was so engaged on said vessel as above stated at a.n 
ing the time of the battle. The Nanshan was loaded wit 
tons of coal. The Raleigh was detailed as a special £uar 
case the reserve division was attacked separately by the ene
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The duty of the naval captain on said ship was to take general 
charge of the vessel, execute all orders from the flagship con-
trolling the movements of the Nanshan, the handling of the guns, 
and the signaling, but not to interfere with the internal man-
agement and discipline of the ship and such things as loading 
and discharging cargo.

“ After the vessel was bought by Admiral Dewey, the Nan-
shan crossed the China Sea with the fleet and was a part thereof. 
She kept her position in the fleet. After the fleet stopped at 
Subig Bay the Admiral ordered her commander to come on 
board the flagship for his final orders, afterwards returning to 
the Nanshan. The fleet started in single column, the Olympia 
leading, followed by the Baltimore, the Raleigh, the Petrel, the 
Concord, the Boston, the McCullough, the Nanshan, and Zafiro, 
passing the forts in that order. The forts on the south side of 
the channel fired upon the fleet as they were entering Manila 
Bay, and the Nanshan passed through that fire. The Nanshan, 
was in reserve during the action, within signaling distance. She 
had on board two 1-pounders, taken from the Olympia, with 
360 rounds of ammunition for those guns; also 11 rifles from 
the Raleigh and 11 revolvers, with a suitable amount of am-
munition, and two boats rigged ready to lower to pick up men 
if it was found necessary to do so. The Nanshan was a heavy 

loaded to the underwriters’ mark with coal.
At the time and during the battle of Manila the Nanshan 

was between 4 and 5 miles of the Spanish fleet engaged in that 
action. She was within signaling distance of the fleet that el-
ected the destruction of the Spanish vessels, but was not in 

sue condition as to afford effective aid, her guns not being able 
o produce any effect upon the Spanish vessels; she was or- 

been b° c^ear ^he fleet ; she could not have
light 5,r°U^^ effective range, because her guns were too 

J«4 Provides: “The term ‘vessels of the Navy,’ as 
e in t is Title, shall include all armed vessels officered and 
anne by the United States, and under the control of the 

department of the Navy.”
Section 4632: “ All vessels of the Navy within signal dis-
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tance of the vessel or vessels making the capture, under such 
circumstances and in such condition as to be able to render ef-
fective aid, if required, shall share in the prize ; and in case of 
vessels not in the Navy, none shall be entitled to share except 
the vessel or vessels making the capture; in which term shall 
be included vessels present at and rendering actual assistance 
in the capture.”

The Court of Claims held on the facts that the Nanshan was 
not at the time of the battle of Manila in such a condition as 
to enable her to render effective aid, if required; that she was 
performing the functions of a collier, to be protected instead 
of to act aggressively; that her crew had never been enlisted 
in the Navy, but had been employed simply to perforin man-
ual labor; that the two 1-pounders and the small arms she had 
on board were for purposes of defence rather than attack; that 
“ she wras not kept in the relation which she sustained to the 

.engagement for strategic purposes, but for the purpose of pro-
tection to herself and the incident protection of the rest of the 
fleet as the source of their coal supply; ” and that she could 
not participate in prize money awarded under section 4632.

By the fifth clause of section 4631, which treats of the dis-
tribution of prize money, after certain deductions, the remainder 
is to be distributed a among all others doing duty on board, in-
cluding the fleet captain, and borne upon the books of the ship, 
in proportion to their respective rates of pay in the service; ” a® 
under section 1569 the pay to petty officers, seamen and others 
must be fixed by the President. The Court of Claims further 
decided that as intervenors were shipped and not enlisted, an 
their pay had not been fixed by the President, but was a matter 
of agreement with the officer who shipped them, this furnish 
an additional reason for holding that they were not entitle to 
share in the prize money.

It is agreed that the decision as to the Nanshan determines 
the case of the Zafiro.

The District Court adjudged “ that the Nanshan and Za rOj 
not participating in any of said captures and not being a 
vessels of the United States within signal distance of the vesse 
or vessels making the capture, under such circumstances a
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such conditions as to be able to render effective aid, if required, 
are not entitled to share in any of the prize property.”

Notwithstanding the ingenious argument on behalf of the 
intervenors, we are not able to arrive at any different conclu-
sion, and to hold that the Nanshan andZafiro were part of the 
fighting force of the Navy in the battle, or present under such 
circumstances and in such condition as to be able to render ef-
fective aid in that engagement, as prescribed by the statute. 
They participated neither actually nor constructively in the 
captures.

The rights to share of the commissioned officers and enlisted 
men of the United States Navy on board these two vessels de-
pend on other considerations.

The decree of the Supreme Court of the District of Columbia 
on the intervening libel is affirmed. The decree on the libel 
'is reversed and the cause remanded with di/rections to enter 
a decree in accordance with this opi/nion.

THE INFANTA MARIA TERESA.1

app eal  from  the  suprem e cour t  of  THE DISTRICT OF COLUMBIA.

No. 273. Argued October 27, 28,1902.-Decided February 23,1903.

& Spanish war vessel Infanta Maria Teresa at the engagement at Santi- 
sent^n f was so ^ar sunk and destroyed that she could not be
, , n or adjudication, and no survey was had nor was any sale directed 
use of C<^m™an^ing officer, nor was she taken by and appropriated for the 
Stat s'h n’ted States and the value deposited under sec. 4625, Rev. 
tract w’tlh sequcnUy she was raised by a wrecking company under a con- 
certain1 t 6 oveinmen^ and taken as far as Guantanamo, whence, after 
repair he re^a’rs were made, it being impossible to completely
steam to -f ^°r^’ S^ie Proceeded in tow and partially under her own 
where °X ° ’ ^ie neares^ government navy yard and the nearest point 

rmanent repairs could be made. On the way she was lost at Cat

son. See 18717 ^436 &tates ▼. Taylor, originally United States v. Samp-
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Island as a result of inability to withstand the storm on account of injuries 
received in the action at Santiago, became a total wreck, and was aban-
doned. The commanding officer' concurred with the Government in the 
effort at salvage.

Held, that as the salvage was not actually accomplished, there was no ap-
propriation to its use by the Government in the meaning of the statute 
and the captors were entitled to bounty only and not to prize money.

Held, that the disposition of the property taken from the vessel must fol-
low the rule laid down in The Manila Prize Cases, ante, p. 254.

This  is an appeal from a decree of the Supreme Court of the 
District of Columbia, sitting as a District Court of the United 
States in admiralty, on a libel in prize filed by William T. Samp-
son, Rear Admiral, United States Navy, in behalf of himself 
and the officers and men of the naval force on the North At-
lantic Station, who took part in the naval engagement off San-
tiago. During the pendency of the appeal in this court Admiral 
Sampson died, and his death being suggested, Admiral Henry 
C. Taylor was substituted by direction of the court. 187 U. S. 
436.

The engagement took place July 3, 1898, when the Spanish 
fleet, consisting of the Infanta Maria Teresa, Cristobal Colon, 
Viscaya, Almirante Oquendo, and the torpedo boats Furor and 
Pluton, which had been lying in the harbor of Santiago, made 
a sortie and attempted to force its way past the American fleet 
then blockading the port. None of the Spanish vessels were 
afloat at the close of the action. The least injured was the 
Cristobal Colon, which was sunk by her commander, and lay 
nearly on her beam ends. The vessel in the next best condition 
was the Infanta Maria Teresa, whose bottom had been pierced 
by a point of rock, while she was completely burned out above 
the protective deck. She lay nearly upright, being submerg 
to about her normal water line aft, and a little less than t is 
forward.

On July ’6, 1898, a board of eight officers was designated y 
Admiral Sampson, the commander-in-chief, to make “ a t or 
ough examination of the condition of the wrecked Spams 
vessels,” and to consider and report on the possibility of say 
ing any of them. July 13, 1898, the board reported that i, 
was “ possible and desirable to float the Infanta Maria Teresa,
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and as to the Cristobal Colon, “ that if the weather continues 
favorable the probabilities are good for saving the vessel.”

July 6,1898, a contract was entered into between the Merritt- 
Chapman Derrick Wrecking Company and the United States, 
stating in its preamble that the United States was “desirous 
of raising and saving as many as possible of the Spanish ves-
sels composing the fleet of Admiral Cervera,” and providing 
that the contractors should, upon “ arriving at the scene of 
the wreck of the Cristobal Colon, at once begin the work of 
raising that vessel,” with so much of her armament, stores, etc., 
as it might be possible to recover, the vessel and appurtenances, 
if so required by the United States, to be transported to the navy 
yard at Norfolk, Virginia. The contract further stated : “ In-
asmuch as it is believed that the Cristobal Colon is the least 
damaged of all the Spanish vessels above referred to, the party 
of the first part will endeavor to float her, and in case of suc-
cess in that undertaking, or if it should in the judgment of the 
senior United States naval officer present, be impossible to save 
that vessel, or if in his judgment, during the work on the Cris-
tobal Colon, it should be practicable to devote any time, atten-
tion, or labor to the saving of any of the other of the said 
vessels, then the party of the first part shall do all in its power 
towards the accomplishment of that end,” etc. And further:

An officer of the Navy, to be designated by the commander-
in-chief, and at all times subject to his orders, under the direc-
tion of the Secretary, shall be present at the scene of the work 
as the Department’s representative, to supervise and inspect the 
°Perati°ns under this contract, and the party of the first part 
s a subsist such officer on board its vessel during the perform-
ance of such work and until the return to the navy yard at Nor-
folk, if so required.”

Soon after the report of the board convened by Admiral 
^anipson, the contractors began work on the Colon, and on 
the^ a suPPleraental contract was made in regard to

e work on that vessel. The operations were carried on for 
^iae time for the purpose of raising and floating both the 

o on and the Teresa, but work on the Colon was stopped on 
a out August 31, 1898, and the efforts were concentrated
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on the Teresa, which was finally floated September 23, and 
reached Guantanamo, September 24. She there received cer-
tain temporary repairs, and on October 29, 1898, started for 
Norfolk, Virginia, convoyed by the U. S. S. Leonidas, and in 
tow of the United States repair ship Vulcan, and the wrecking 
tug Merritt, also using her own steam as far as the condition 
of her engines permitted. She was in charge of the wrecking 
company, but an officer of the Navy had charge of the gov-
ernment men and employes on board, at the request of the 
wreck master, to assist the company in taking the ship to Nor-
folk. On November 1 she encountered a severe storm, and, 
after some hours, being apparently in a sinking condition, she 
was cast off, and ultimately drifted on to Cat Island, where 
she struck on the rocks and became a hopeless wreck. The 
evidence showed that her inability to withstand the storm was 
because of injuries sustained in action. There was no conten-
tion as to negligence, and a naval court of inquiry made find-
ings and a report to the effect that the ship was not prematurely 
abandoned, and that the abandonment was in nowise due to 
the fault or negligence of any officer of the Navy.

July 17,1899, libellants filed a petition in the Court of Claims 
for bounty under section 4635, Revised Statutes, for the de-
struction of the Viscaya, Oquendo, Colon, Furor and Pluton, 
which went to decree in their favor. 35 C. Cl. 578.

July 31, 1899, the libel in the present case was filed, setting 
forth that the Teresa, and all property taken from her, as wel 
as that taken from the Colon and other sunken vessels, were 
prize of war, and had been appropriated to the use of the 
United States. The libel averred that the Teresa, “ after being 
taken for and appropriated to the use of the United States, 
and while in the possession of the United States, under t e 
control of the Secretary of the Navy, being in charge of con 
tractors employed by him,” was abandoned at sea, 
ashore, and finally abandoned, “ and for that reason cannot e 
sent in for adjudication.”

The District Court entered a decree of condemnation, Ju^y ’ 
1901, to the effect that the Infanta Maria Teresa and all 
property taken from her and from the other vessels were aw
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ful prize of war, and directing upon the ascertainment of their 
value the amount should be deposited subject to the further 
order of the court, and that libellants were entitled to receive 
a moiety thereof. This appeal was then taken.

Jfr. Assistant Attorney General Hoyt and Air. Special At-
torney Charles C. Binney for appellant.

Mr. William B. King for appellees. Air. Willia/m JE. Harvey 
and Air. George A. King were with him on the brief.

Mr. James H. Hayden for appellees. Air. Joseph K. Aic- 
Ca/mmon was with him on the brief.

Mr . Chief  Justic e  Fuller , after making the foregoing state-
ment, delivered the opinion of the court.

After the engagement, the Teresa, as she lay shattered on 
the shore, was not in condition to be sent in for adjudication, 
and no survey and appraisement were thereupon had, nor was 
any sale directed by the commanding officer, as provided in 
section 4615, Revised Statutes ; nor was the Teresa taken for 
and appropriated to the use of the United States and the value 
eposited under section 4624 ; nor were proceedings for adju-

dication commenced under section 4625, until by this libel.
ut the attention of the Government and of the commanding 

o eer was directed from the first to the question of salvage.
e commanding officer was of opinion that the Colon and the 

eresa could both be raised and reconstructed, and the Gov- 
proT^r WaS desirous this should be done if possible. The 
and th m^S en^ were conducted in perfect good faith, 
shins paS n0 su»gesti°n that by the attempt to save these 
them f t Government was appropriating them or either of 
The c° 1 S USe within the intent and meaning of the statute. 
havino°bernnient ar»ues’ an(i with great force, that the Teresa 
naval fo destroyed to such an extent that the
leo-al sfn?6 WaS Poweriess to save her by its own resources, her 
after thn US &S SUn^ °r destroyed became fixed immediately 

engagement, and that nothing but bounty could be
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recovered. In The Manila Prize Cases, ante, p. 254, we 
ruled that this was applying too rigid a construction to the 
statute, and that if an enemy’s vessel of war sunk in battle was 
subsequently raised and reconstructed by the Government, she 
might properly be adjudicated as prize, the result being to let 
in the captors, for prize money after the expense and cost of re-
construction and refitting had been deducted.

But the facts in this case are wholly different. The Teresa 
was raised and floated, but she was lost before she reached the 
Norfolk Navy Yard, which was the nearest practicable point 
at which she could be reconstructed.

We cannot concur in the view that the United States appro-
priated the Teresa to its own use within the meaning of the 
statute by attempting, with the advice and concurrence of the 
captors, to save her, or by the mere act of raising, and as soon 
as she floated, for that was only a step in the effort at salvage, 
and until salvage was accomplished, she was not appropriated 
to use. And this is true of the Colon, though the effort to salve 
her was given up before she floated.

Libellants’ counsel agree with counsel for the Government 
that the question of prize or no prize must be determined as of 
the close of the engagement on July 3, 1898, but they contend 
that the Teresa was not sunk or destroyed as she lay stranded 
on the beach, and in her then condition could have been con-
demned as prize ; that the Secretary of the Navy, in arranging 
to salve her, acted voluntarily, and “ without the knowledge 
of the captors; ” and that the latter, at least, yielded to is 
superior authority.

The statute makes no provision for adjudicating wrecks as 
prize. By section 4625 proceedings may be had in respect 
proceeds of property appraised and sold ; in respect o 
value of property appropriated to use ; and in respect of prop-
erty entirely lost or destroyed. no

In this case there was no appraisal and sale; there wa 
appropriation to the use of the Government in the meaning 
the statute ; the vessel had not been in condition to be sen 
and then been “ entirely lost or destroyed.”

And it must be remembered that the Teresa coul neV
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have been, raised and saved by the captors alone. Yet her sal-
vability seems to have been generally conceded. The com-
manding officer took no measures to have the wreck appraised 
and sold, but concurred with the Government in the effort at 
salvage. In doing so he represented all who would have been 
interested if the ship had been saved, and while the chance of 
obtaining considerable prize money was quite good, no risk 
was run of losing bounty by taking that chance.

The Government acted with due prudence in employing per-
sons, whose business it was to do such work, to raise and de-
liver the vessel at the Norfolk Navy Yard. If no attempt had 
been made, the vessel would finally have gone to pieces where 
she lay.

Salvors are not held responsible for a loss when attempting 
salvage in good faith, and with reasonable judgment and skill, 
The Laura, 14 Wall. 336, and we know of no reason why the 
Government should be held to a more rigorous accountability 
even if it could in any case be regarded from the standpoint of 
a mere salvor of the property of another.

Where a hostile vessel of war has been so far destroyed that 
she cannot be brought in by the naval force, which reduced 

er to that condition, but she is raised, reconstructed and ap-
propriated to use by the Government, the statute may be so 
construed as to permit the application of the doctrine of rela- 
lon, but this case does not come within that view, and the 

c aim for prize money in respect of the wreck itself is not sanc-
tioned by the act of Congress. But libellants did not waive 

eir right to bounty by seeking to recover prize money, and 
to bounty they are still entitled.

s to the property taken from the Teresa and the other 
jecks, its disposition must follow the rule laid down in The 
Manila, Prxze Cases, a/nte, p. 254.

n our opinion the words “ ship or vessel of war belonging 
as employed in § 4635, covered armament, out- 

crew3 a?Pur^enancesi including provisions, money to pay the 
beus°J f°r necessary expenditures, everything necessary to 

Th® i0r the purposes of the vessel, and as a vessel of war.
e grant of prize money and the grant of bounty were dis- 

V0L- CLxxxvni—19
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Just ices  Brow n  and Brew eb , dissenting.

tinct grants, and the applicable general rule ought not to be 
deprived of its force by particular exceptions.

The decree is reversed, without costs in this court, and the 
cause remanded with a direction to dismiss the libel.

Mr . Justi ce  Brown , with whom was Mr . Justic e Breweb , 
dissenting.

I am unable to distinguish this case in principle from that of 
the The Manila Prize Cases, ante, p. 254, just decided. There 
the vessels were sunk and partially destroyed, but were subse-
quently raised, hauled into the slip, sufficiently cleaned up and 
overhauled to put to sea for Hong Kong under their own 
steam. The repairs were completed at Hong Kong, and the 
vessels commissioned as a part of the Navy.

In the present case, the Infanta Maria Teresa was also sunk 
and partially destroyed, but was raised, taken to Guantanamo, 
temporarily repaired, a crew put on board, was started for a 
port in the United States under her own steam, and was subse-
quently lost in a gale of wind. All the operations connected 
with her raising and repair were conducted by contractors en-
gaged by the Navy Department, and supervised by a board of 
that department.

I submit that the fact that the vessels in Manila Bay were 
actually repaired and commissioned as vessels of the Navy an 
the Infanta Maria Teresa does not constitute a distinction in 
principle between the two cases; but the fact that m bo 
cases the government elected to take possession of the vesse , 
and undertook to repair them for purposes of its own, is 
turning point in the case. Had the vessels in Manila Bay been 
abandoned after being raised, and before they were repai 
temporarily, had the Infanta Maria Teresa been either a an 
doned or lost before reaching Guantanamo Bay, or ha s e 
been there abandoned, I should have had no doubt that t ey 
could not either of them be considered as prizes of war. 
the fact that, after being examined, the Maria Teresa was tern 
porarily repaired at Guantanamo and sent to Norfolk, wi 
crew on board and under her own steam, indicates clearly
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mind that the government had elected to make the vessel its 
own property, and her subsequent loss was the loss of the gov-
ernment and not of the captors. In fact, it is the election, and 
not the result of the election, which determines the ownership 
of the property.

MUTUAL LIFE INSURANCE COMPANY u McGREW.

ERROR TO THE SUPREME COURT OF THE STATE OF CALIFORNIA.

. No. 109. Argued January 15,16,1902.—Decided February 23,1903.

To maintain a writ of error asserted under the third of the classes of cases 
enumerated in section 709, Rev. Stat., the right, title, privilege or immu-
nity relied on must not only be specially set up or claimed, but (1) at the 
proper time, which is in the trial court whenever that is required by the 
state practice, as it is in California, and (2) in the proper way, by plead-
ing, motion, exception, or other action, part or being made part, of the 
record, showing that the claim was presented to the court.

ere it is claimed that the decision of a state court was against a right, 
i e or immunity claimed under a treaty between the United States and 

oreign country and no claim under the treaty was made in the trial 
court and it is a rule of practice of the highest court of the State that it 

i not pass on questions raised for the first time in that court and 
ic might and should have been raised in the trial court, the writ of 

error will be dismissed.
coimtre Ple,adl,ng of a decree in a foreign country or of a statute of such 
amnnlt . construction °f the same by the courts thereof do not 

Judicial lrn° Spe.clfically asserting rights under a treaty with that country.
by the record cannot be resorted to to raise controversies not presented 

The • • *
be given" *n this court as to the faith and credit which should
foreign hAf» lc*a Proceedings of a foreign country, which ceased to be 
not brought7 3« gment was rendered in a state supreme court, but was 

brought to the attention of that court, comes too late.

rp
Court of ci e7°r t0 revise tlie judgment of the Supreme 
Superior Cm ofCalifo™ia’affl™ing a judgment of the 
of Alnhondn i\r Clt^ an<^ county °f San Francisco in favor 
Company of V ° an^ a^nst t^e Mutual Life Insurance

Pany of New York. 132 California, 85.
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The action was brought on a policy of insurance payable to 
Alphonsine C. McGrew, and in the amended answer to the 
complaint the recovery of a decree of divorce was averred, and 
it was alleged : “ That under and by virtue of the Hawaiian law 
in force at the time said decree of divorce was granted and now 
in force, it is provided: ‘ When a divorce is decreed for the 
adultery or other offence amounting thereto, of the wife, the 
husband shall hold her personal estate forever, and be shall 
hold her real estate so long as they shall live; and if he shall 
survive her, and there shall be issue of the marriage born alive, 
he shall hold her real estate for the term of his own life, as a 
tenant by the curtesy; provided that the court may make such 
reasonable provision for the divorced wife out of any real es-
tate that may have belonged to her, as it may deem proper.’ 
That under and by virtue of the foregoing provision of law, and 
decree of divorce, all rights of the said Alphonsine C. McGrew 
in and to said policy of insurance did pass to the said Henn 
Golden McGrew and become his absolute property free and 
clear of any claims of the said Alphonsine C. McGrew, plaintiff 
herein, whatsoever.”

The amended answer also averred that after McGrew’s death, 
one Carter was duly appointed in Hawaii administrator of his 
estate; that as such administrator he commenced suit against 
the insurance company in a Circuit Court of Hawaii on the 
policy of insurance; recovered judgment October 15,1895, for 
the full amount; that the Supreme Court of Hawaii affirmed 
the judgment, and subsequently denied an application for re-
hearing, and that the judgment was thereafter paid.

The trial court made findings of fact as follows:
“1. On the 14th day of September, 1892, this defendan 

made, executed, and delivered to Henri G. McGrew, a cer^ 
policy of insurance, being the same policy mentioned in 
complaint herein, wherein and whereby the said defendant pro 
ised and agreed to pay unto the plaintiff, Alphonsine McGrew^ 
the sum of five thousand dollars ($5000.00), upon the deat o 
the said Henri G. McGrew, during the continuance of sai P° 
icy of insurance, provided said Alphonsine McGrew were v 
at the time of the death of said Henri G. McGrew, and up0
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acceptance of satisfactory proof of the death of said Henri G. 
McGrew, during the continuance of said policy.

“2. Henri G. McGrew died on the 22d day of October, 1894, 
in Honolulu, Hawaiian Islands, and said plaintiff survived him.

“ 3. Said Henri G. McGrew, upon said 14th day of Septem-
ber, 1892, and continuously and up to the time of his death, was 
a resident of, and domiciled in, the Hawaiian Islands.

“4. On the 9th day of February, 1895, plaintiff presented to 
said defendant satisfactory proof of the death of said Henri G. 
McGrew, and demanded of said defendant the payment of the 
sum of five thousand ($5000.00) dollars, under and in accordance 
with the terms of said policy of insurance, but defendant has 
never paid the same, or any part thereof.

“ 5. Subsequent to the said 14th day of September, 1892, and 
prior to the 8th day of February, 1894, the said Henri G. Mc-
Grew became of unsound mind, and thereafter, upon due pro-
ceedings had, Charles L. Carter, residing in the city of Honolulu, 
was duly appointed the guardian of the person and estate of 
said Henri G. McGrew, an incompetent person, and continued 
to hold such office of guardian at the time of the filing of the 

bel of divorce, and the proceedings thereunder hereinafter 
mentioned.

6. On the 8th day of February, in the year 1894, Charles L. 
arter, as guardian and on behalf of Henri G. McGrew, an in-

competent person, filed in the Circuit Court of the first judicial 
circuit of the Republic of Hawaii, which said court has jurisdic- 
lon over said parties and over libels for divorce, a libel praying 

a°\\ 1VOrce ^rom sa^ plaintiff on the ground of her adultery;
ereafter, and on the 11th day of April, 1894, this plaintiff 

an a res^en^ an(l domiciled in, said Hawaiian Islands, 
“ O ln a°tion and contested the same.

and th ^le day August, 1894, a decision was rendered, 
said U 6 d^ of August, 1894, a decree was signed in 
matriHUSe h Said Court, dissolving the bonds of 
and theretofore listing between said Henri G. McGrew 
tiff W aintiff’ upon the ground of the adultery of this plain-

8‘ °n the 5th day of April, 1894, this plaintiff left the Ha-
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waiian Islands with the intention of not returning to said islands, 
but of coming to the State of California and of making her home 
in, and permanently residing in, said State. And thereafter, 
and in due course of her voyage from the Hawaiian Islands and 
in said month of April, this plaintiff arrived in the State of 
California, and with said intention above mentioned, thereupon 
took up her residence in, and made her home in, said State, and 
with said intention has ever since continuously remained in, 
and resided in, and made her home in, said State of California; 
and on the 23d and 24th days of August, 1894, was actually in, 
and residing in, said State, with the intention above mentioned 
of permanently residing and making her home in said State of 
California.

“ 9. Prior to said 5th day of April, 1894, this plaintiff had been 
excluded by said Charles L. Carter, as such guardian, from the 
home of said Henri G. McGrew, and was by him thereafter 
prevented from returning, and has ever since and until the 
death of said Henri G. McGrew been by him prevented from 
returning to the same, and was, on said 5th day of April, ex-
cluded from said home by said guardian.

“ 10. On said 5th day of April, 1894, this plaintiff had no 
home, and has never since had a home in the Hawaiian Is-
lands.”

[Findings 11, 12, 13, 14, 16 and 17 referred to the filing of a 
bill of exceptions by Mrs. McGrew in the divorce suit, and t e 
statute and rule of court of Hawaii in respect of the practice m 
relation thereto.]

“ 15. The following Hawaiian law was in force in the a 
waiian Islands at the time said decree of divorce was grant , 
to wit: When a divorce is decreed for the adultery or ot er 
offence amounting thereto of the wife, the husband shall o 
her personal estate forever.” . .

And the court concluded as matter of law that the ng 
Mrs. McGrew in and to the policy and the moneys due t ere- 
under never passed to her husband, nor did the policy or 
due thereunder ever become his property ; and that ^e ?nSjn 
ance company was indebted to Mrs. McGrew on said po icy 
the sum of $5000 and interest. Judgment was rendere
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cordingly October 11, 1897, and the case was carried to the 
Supreme Court of the State, and the record filed therein Decem-
ber 13, 1897. The judgment was affirmed February 28, 1901, 
and a petition for rehearing denied. 132 California, 85. This 
writ of error was allowed by the Chief Justice of that court.

The Supreme Court of California held that the construction 
given by the courts of the Republic of Hawaii to the statute of 
that republic that permitted an action for a divorce to be main-
tained by the guardian of an incompetent person should be ac-
cepted, although such was not the law of California, and that the • 
judgment of divorce rendered in that republic, in pursuance of 
the statute so construed, should, by comity, be given effect by the 
courts of California as a decree of divorce ; that the statute of 
Hawaii declaring that, where a divorce is decreed for the adul-
tery of the wife, the husband shall take her personal estate, 
could have no operation pending the suit for divorce, and not 
until after the entry of judgment; that Mrs. McGrew was 
bound by the decree of divorce in Hawaii, so far as the dissolu-
tion of the bond of matrimony was concerned, she having ap-
peared to the action; that when a husband commences a suit 
or divorce, the wife may acquire a separate actual domicil by 

c ange of residence from one country to another pending the 
suit; that Mrs. McGrew became domiciled in California prior 
to the entry of the decree, and that the statute of Hawaii de- 
c aring the forfeiture of her personal property to the husband 
h U/ °Perate in California to affect her, or to give to the 

us an a policy of insurance, which, by its terms, was payable 
th ai£ which’ at the time of the decree, was governed by

° l  ei * tn California. No allusion whatever was 
tho tt i o Supreme Court to the treaty between Hawaii and 
the United States.
McG> the Supreme Court of Hawaii are reported,
Carter W’ a^er80n non compos, by his Guardian, Charles L. 
v. Me' M^°fs^\^^ew, 9 Hawaii, 475 ; McGrew &c., 
Comna^eW\ Jawa,itj b00 ; Carter v. Mutual Life Insurance

117 ’ * 10 H-an, 559; 8. C, 10

opinion on the last hearing, December 16, 1896, the
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court observed: “ The company, not having brought the widow 
into court by interpleader, is in the unfortunate position of be-
ing subjected to two suits—one by the administrator here, the 
other by the widow in California. It must now rely on the 
assumption that the two courts will take the same view of 
the law.” The court also considered the point that the statute 
in question, section 1331 of the Civil Code, was repealed by im-
plication by the Married Women’s act of 1888. But it held 
that the section was not inconsistent with that act, and that it 
might “ be regarded as a special provision for a penalty or for-
feiture in case of a divorce for the offence of adultery.” And 
the court said that it was glad to know that the section had 
been repealed. Section 1331 was repealed May 12,1896, Laws 
Hawaii, 1896, p. 70, act 24.

Article VIII of the treaty between the United States and 
the Kingdom of Hawaii was as follows:

“ The contracting parties engage, in regard to the personal 
privileges, that the citizens of the United States of America 
shall enjoy in the dominions of his Majesty, the King of the 
Hawaiian Islands, and the subjects of his said Majesty in the 
United States of America, that they shall have free and un-
doubted right to travel and to reside in the states of the two 
high contracting parties, subject to the same precautions o 
police which are practiced towards the subjects or citizens of 
the most favored nations. They shall be entitled to occupy 
dwellings and warehouses, and to dispose of their personal prop-
erty of every kind and description, . . . and their heirs or 
representatives, being subjects or citizens of the other contrac 
ing party, shall succeed to their personal goods, whether by 
testament or ab intestate; and may take possession thereof, 
either by themselves or by others acting for them, and dispose 
of the same at will, paying to the profit of the respective goV 
ernments, such dues only as the inhabitants of the country 
wherein the said goods are, shall be subject to pay in like ca • 
And in case of the absence of the heir and representative, sw 
care shall be taken of the said goods as would be taken o e 
goods of a native of the same country in like case, unu * 
lawful owner may take measures for receiving them. An
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question should arise among several claimants as to which of 
them said goods belong, the same shall be decided finally by 
the laws and judges of the land wherein the said goods are. 
Where, on the decease of any person holding real estate within 
the territories of one party, such real estate would, by the laws 
of the land, descend on a citizen or subject of the other, were 
he not disqualified by alienage, such citizen or subject,” etc. 
9 Stat. 977.

Mr. Julien T. Davies and JZr. Frederic D. McKewney for 
plaintiff in error. Mr. Edward Lyman Short, Mr. Will/iam H. 
Chickering and Mr. Wa/rren Gregory were on the brief.

I. The Federal questions were sufficiently claimed in the 
California courts by the pleadings, proof and assignments of 
error in the trial court. The mind of the state court was di-
rected to the fact that a right protected by treaty was relied 
upon. French v. Hopkins, 124 IT. S. 524; Butler v. Gage, 138 
U. S. 61; Sayward v. Denny, 158 U. S. 184; Powell v. Bruns-
wick Co., 150 U. S. 400, 433 ; Oxley Stave Co. v. Butler Co., 166 
U. S. 653.

Submitting this case to these tests, it will be manifest that it 
can be readily inferred from the California opinion that that 
court was informed by contention of the plaintiff in error that 
a Federal right was intended to be asserted and denied the right 
so asserted. It would be preposterous in this case to claim that 
t e California court proceeded in its determination without any 
t ought that it was expected to decide a Federal question.

he question is, did the party bringing the case here intend 
to assert below a Federal right ? Michigan Sugar Co. v. Mich- 
W, 185 U. S. 113.

The Supreme Court of California itself construed the record 
as raising a Federal question. They say : “ The defence is rather 
a remarkable one; it rests upon a decree of divorce rendered 
y a court of the Republic of Hawaii, a decree which could not 
a\ e een obtained here; and upon an Hawaiian statute which 
s no orce except by comity.” As to definition of comity see 

Ch 486 Truste, 1902, 1 Ch. 858; Fergussoris Will, 1902, 1
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This court has frequently taken jurisdiction where the judg-
ment of a sister State is pleaded as res adjudicata in the state 
court, although no specification in so many words was made in 
the pleading that such judgment violates the faith and credit 
clause of the Constitution, Art. IV.

That is, the pleading was a sufficient compliance with the 
clause in § 709, “ specially set up or claimed.” Bed v. Bell, 
181 U. S. 175 ; Sweringen n . St. Lovis, 185 IT. S. 45.

The answer shows that the courts of Hawaii subsequently 
determined in the action of Carter v. Mutual Life Insurance 
Co., 10 Hawaii, 117, 570, that the decree referred to didoper-
ate upon the interest of Mrs. McGrew in this very policy of 
insurance, and that the administrator of her former husbands 
estate was entitled to recover upon it.

The California court refused to follow the Hawaiian laws 
and judges, and decided that Mrs. McGrew did not lose her 
beneficial interest by the divorce proceedings.

Thus the company would be compelled to pay the same policy 
twice, though paid for but once, notwithstanding the treaty, and 
Constitution properly prevent it. This treaty was “as much a 
part of the law of every State as its own local laws and consti-
tution.” Hauenstein v. Lynham, 100 U. S. 483, 490; Hickie 
v. Starke, 1 Pet. 98; Murray v. Charleston, 96 IT. S. 442; Cap-
ital City Dairy Company v. Ohio, 183 IT. S. 238; Green Bay 
dec. Canal Co. v. Patten Paper Company, 172 IT. S. 58,68; Rdrg 
v. Colehour, 146 U. S. 153, 159 ; Bridge Proprietors v. Hoboken 
Co., 1 Wall. 116. The decision of the alleged Federal question 
was necessary to the judgment rendered, and hence gives juris 
diction. Brooks v. Missouri, 124 IT. S. 394, 400; Armstrong v. 
Treasurer of Athens County, 16 Peters, 281, 285; Lureka La e 
Company v. Yuba County, 116 U. S. 410, 415; Arrowsmith  ̂
Harmoning, 118 IT. S. 194; Furman v. Nichol, 8 Wall. 44, » 
Hickie n . Starke, 1 Peters, 94; Martin n . Hunter’s Lessee, 
Wheat. 305, 355; Craiq v. State of Missouri, 4 Peters, • 
The record shows a “ complete ” right under a treaty, an 
the judgment of the court is in violation of that treaty. a^° 
dec. v. De Armas, 9 Peters, 224; Crowell v. Ba/ndell, 10 e e ’ 
368.



MUTUAL LIFE INS. CO. v. McGREW. 299

Argument for Plaintiff in Error.

The findings of the trial court and the admitted statement 
of facts upon which the case was tried, deal wholly with these 
Hawaiian judgments and Hawaiian law.

The following cases do not sustain contention of defendant 
in error: Parmelee v. Lawrence, 78 U. S. 38 ; Brooks v. 
Missouri, 124 U. S. 394; Baldwin v. Kansas, 129 U. S. 57; 
Brown n . Massachusetts, 144 U. S. 579; Oxley Stave Co. v. 
Butler Co., 166 U. S. 653 ; Water Co. v. Electric Co., 172 
U. S. 488 ; Chapin v. Fye, 179 U. S. 129.

II. The Federal questions were, therefore, necessarily in-
volved in the Supreme Court of California on appeal, and were 
fully presented there by counsel.

The rights of the insurance company under the treaty, and 
the errors of the trial court in its rulings thereon, were fully 
called to the attention of the appellate court in California, and 
specially set up and claimed there, and were there argued by coun-
sel for both parties and were considered by the court. New 
York Central Railroad Co. v. New York, 186 U. S. 269, 273.

The record shows not only that the state appellate court 
could not escape deciding this treaty question, but it also shows 
that the treaty question was presented to the trial court and 
passed on by it when it decided such evidence to be immaterial 
and excluded it.

III. The treaty and constitutional point in question were in-
volved in the decision of the Supreme Court of California and 
apply to this case. Tullock v. Mulvane, 184 U. S. 497. Rais-

^le <Iues^on 011 aPPea] is sufficient. Sweri/ngen v. St. Louis, 
185 U. S. 45; Mutual Life v. Cohen, 179 U. S. 262.

is court further has jurisdiction to determine whether the 
upreme Court of California should not have applied section 1, 

ar ic e V of the United States Constitution in regard to full
. 7-Pd credit. Keokuk dec. Bridge Co. n . Illinois, 175 U. S. 
\ Dewey v. Des Moines, 173 U. S. 193.

cl»' hT comPany claimed the protection of the treaty it
me t e protection of the Constitution. When the Consti- 

the n ^x^ende(^ to Hawaii while the California court had 
to th^f1111 eP adv^semenL the constitutional points were added 

reaty points, by operation of law, for the California
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court was bound to take judicial notice of the Constitution as 
the supreme law. Pleading was a sufficient compliance with 
the clause in § 709, “ specially set up or claimed.” Bell v. Bell, 
181 U. S. 175 ; Bridge Proprietors v. Hoboken Co., 1 Wall. 
116, 142. The record shows that the public acts of Hawaii had 
an effect there not given them by the California court. Lloyd 
v. Matthews, 155 Us S. 227.

IV. The opinion of the Supreme Court of California im-
pliedly referred to the Federal question. This point, taken in 
connection with the others showing that the Federal question 
was sufficiently claimed and set up is conclusive against the mo-
tion to dismiss.

A treaty and constitutional right may be denied as well by 
evading a direct decision thereon as by positive action. Chap-
man v. Goodnow, 123 U. S. 540, 548; Des Moines Nav. Co. v. 
Iowa Homestead Co., 123 U. S. 552, 555.

Raising the Federal question for the first time in the appel-
late state court, if it be there considered, or necessarily involved 
in the decision, gives the right of review in this court. Mis-
souri, Kansas, etc. Ry. Co. v. Elliott, 184 U. S. 530; Mallett 
v. North Carolina, 181 U. S. 589, 592 ; Erie R. R. Company^- 
Purdy, 185 U. S. 148 ; Maxwell v. Newbold, 18 How. 511, 516-

If the mind of the state court is directed to the fact that a 
right protected by the treaty is relied upon, it is sufflcien. 
Eastern Building Assn. v. Welling, 181 U. S. 47.

V. The Federal question was presented a second time to the 
Supreme Court in the petition for rehearing which was deme , 
and such decision necessarily involved a second consideration 
of the Federal question by the state court.

This brief determination “ motion denied ” is not equivalen 
to “ motion dismissed ” without consideration but it invo ves 
judicial action on the merits of the matter presented. C ap 
man v. Goodnow, 123 U. S. 548; Michigan Sugar Co. v. Mw 
gan, 185 U. S. 113; Rothschild v. Knight, 184 U. S. 339, 341; 
King v. Cross, 175 U. S. 396 ; Chicago, Rock Island & PaCllr 
v. Sturm, 174 U. S. 710. Henri

VI. Questions arose among several claimants, namely,
G. McGrew by his guardian, Charles L. Carter, Alphonsine
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Grew, J. 0. Carter, administrator of the estate of Henri G. Mc-
Grew, deceased, as to which of them said policy belonged to, 
and the same were decided finally by the laws and judges of 
Hawaii, wherein the said policy was.

The decisions were that the policy belonged to Henri McGrew 
and his estate and the California court was bound under the 
treaty by the law as laid down by the Hawaiian judges and 
their decisions, and under the Constitution of the United States 
was bound to give full faith and credit to the divorce decree, 
the public act of Hawaii in regard to the effect of such decree, 
and the judgment in the administrator’s action.

The general object of this particular clause of the treaty in-
volved in this action was to provide that the laws and judges of 
the land wherein the goods were, were to decide finally to 
whom they belonged in any controversy as to their ownership. 
The broad scope of the treaty was that if any question arose in 
the courts of either country where the goods were between sub-
jects or citizens of the respective countries, the decision of the 
courts of that country, whichever it might be, should be final.

The laws and judges of Hawaii had under the treaty power 
to decide finally to whom the policy belonged, because that 
was the land wherein the goods were. The policy was covered 
by the word “goods” in the treaty.

A liberal and not a restrictive construction of the rights to 
be claimed under it should be followed. Shanks v. Dupont, 3 
ret 242; Hauenstein v. Lynham, 100 U. S. 483, 487, and cases 
cited; Tucker v. Alexandroff, 183 U. S. 437.

The term “goods” is by no means limited to-strictly tangi- 
e movables such as ordinary chattels, but in many cases it 
as een held to include such choses in action as policies, bonds, 
c- owdel v. Hamm, 2 Watts,. 61, 65 ; Tisdale v. Ha/rris, 20 
ic ering, 9. Greenwood v. Law, 25 Atl. Rep. 134; Terhune 

tt 8 16 N. J. Law, 53. Kirtland v. Hotchkiss, 100
¿491’ ^distinguished.

actu t S]tUS -°f ^oo^s was *n Hawaii, either because their 
the?a OCa^on was there, or because they were enforceable 

e against the debtor, the Mutual Life. Equitable Life v. 
0Wn> 87 U. S. 308; W. E. Life v. Woodworth, 111 U. S.
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138; Sulz v. R. F. L. Assn., 145 N. Y. 563; Wyman v. 
Halstead, 109 U. S. 654; Holland’s Jurisprudence, 9th ed. 391; 
Wharton’s Conflict of Laws, §§ 305-307. It is evident that 
the treaty selected not the lex domicilii but the lex loci rei 
sitae, and the United States had power by the treaty to de-
clare that the law of the domicil should not govern, and it is 
merely a question of what was the intention. Eidman v. Mar-
tinez, 184 U. S. 578, 581; Cross v. United States Trust Co., 131 
N. Y. 330; Ennis v. Smith, 14 How. 400, 424; Dammert v. 
Osborn, 141 N. Y. 564. Serious encroachments have been made 
upon the ancient maxim. Green v. Van Buskirk, 5 Wall. 307; 
S. C., 7 Wall. 139; Hervey v. Rhode Island Locomotive Works, 
93 U. S. 664; Walworth N.'Ha/rris, 129 U. S. 355; Security 
Trust Company v. Dodd, 173 U. S. 624, and cases there cited. 
“The same principle has been applied not only to tangible 
property but to credits and effects.” Tappan n . Merchants' Na-
tional Bank, 1*9 Wall. 490 ; Savings Society v. Multnomah Co., 
169 U. S. 421; New Orleans v. Stempel, 175 U. S. 309; Bristol 
v. Washington Co., 177 U. S. 133; Hager v. Grima, 8 How. 
490 ; Story’s Conflict of Laws, §§ 379, 385 ; Minor, Conflict of 
Laws, § 121, et seq.; Wharton, Conflict of Laws, §§ 299, 309, 
311.

The treaty has removed the danger of any collision between 
independent systems of law.

The administrator’s action was within the treaty and the 
goods were in Hawaii. On the death of Henri McGrew, Car-
ter, administrator, a subject or citizen of Hawaii, and the Mu 
tual Life Insurance Company, a subject or citizen of the Unite 
States, were parties to a controversy as to whom the polio} 
belonged to, it having already been decided in the divorce case, 
and the Hawaiian court decided that Alphonsine was a neces-
sary party to the later suit.

The instant the Constitution of the United States went in o 
effect, the Supreme Court of California was bound by it to give 
full faith and credit to the divorce decree and public acts 
Hawaii and the judgment in the administrator’s action, as we 
as by the treaty. Ex parte Edwards, 13 Haw’aii, 32, 38; 
parte Ah Oi, 13 Hawaii, 556.
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The Constitution of the United States protected the company 
on account of the divorce decree. Civil Code, Hawaii, sec-
tion 1331.

The Constitution of the United States required full faith and 
credit to be given to the decree in the divorce action in Hawaii. 
Laing v. Rigney, 160 U. S. 544 ; Lynde v. Lynde, 181 U. S. 
186; Bullock v. Bullock, 57 New Jersey Law Reports, 508. 
The statute in question is not a penal statute in an international 
sense within the meaning of Huntington v. Attrill, 146 U. S. 
657.

In the last case Mr. Justice Gray states that the question 
whether a statute of one State, which in some aspects may be 
called penal, is a penal law in the international sense, so that 
it cannot be enforced in the courts of another State, depends 
upon the question whether its purpose is to punish an offence 
against the public justice of the State, or to afford a private 
remedy to a person injured by the wrongful act. Boston M. R. 
B. Co. v. Hurd, 108 Fed. Rep. 116, 119; Wisconsin v. Peli-
can Ins. Co., 127 U. S. 265.

The Supreme Court of California was bound always by the 
treaty and after 1898 by the Constitution of the United States. 
31 Stat. 143.

The Supreme Court of California was bound to take notice 
0 change in the operation of the supreme law of the land 
c ected by the annexation of Hawaii and the extension of the 
Constitution thereto. Pugh v. McCormick, 14 Wallace, 361; 

avrfax v. Hunter, 7 Cranch, 603, 627; United States v. Peggy, 
Cranch, 103; Whitehead n . Watson, 19 La. Ann. 68; Stuts- 

nan o. y, jj allace, 142 U. S. 293 ; Price v. Nesbitt, 29 Mary- 
, 264, Turner v. Bryan, 83 Maryland, 374; Ferry v. 

^rnpbell, 110 Iowa, 290.
fut ^Uesri°n i® important in view of recent past and possible 
cider]0 aanexati°ns- But the question has been already de-

• rmstrong v. Carsoris Executors, 2 Dallas, 302. 
depriy a^eraP^ change of domicil by Alphonsine could not 
inter Vf' e^awa^an court of jurisdiction over the contingent 
for th§ 6 P°^cy anV more than it could change the grounds

e ivorce itself. Jurisdiction once acquired cannot be
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ousted by subsequent.events. Koppel v. Heinrichs, 1 Barb. 450; 
Tindall v. Meeker, 1 Scamm. 137 ; Hard v. Shipman, 6 Barb. 
631; Upton v. N. J. So. R. R., 25 N. J. Eq. 375. The actual 
physical location of the goods was not changed.

The treaty should be construed liberally. The Pizarro, 2 
Wheaton, 227; United States v. Chong Sam, 47 Fed. Rep. 885; 
The Friendschaft, 3 Wheat. 114; The Venus, 8 Cranch, 252; 
State v. Blackmo, 6 Blackf. (Ind.) 489 ; Case v. Clarke, 5 Mason, 
70; Poppenhauser v. India Rubber Co., 14 Fed. Rep. 707; 
Burnham n . Rangeley, 4 Fed. Cas. 775.

While this is not the case of a double payment to identically 
the same person, yet the principle that a construction requiring 
a double payment should not be adopted applies. American 
Central Ins. Co. v. Hettier, 37 Nebraska, 853; Jardin v. Ma- 
deiros, 9 Hawaii, 503; Kolb v. Swann, 68 Maryland, 521; Mat-
ter of Howard, 26 N. Y. Misc. 233; Haggerty v. Amory, 89 
Massachusetts, 462, and cases cited.

VII. The laws and judges of Hawaii had the final decision 
of this controversy, and the Hawaiian proceedings and statutes 
were entitled to full faith and credit in California. Hancock 
Bank v. Farnum, 176 U. S. 643.

Titles, rights, privileges or immunities claimed under the 
Constitution, laws or treaties of the United States have been 
placed under the final guardianship of this court, on whatever 
question of law the same might depend. The United States 
Supreme Court will not compel this insurance company to 
pay a second time to the wife of the deceased the amount o 
this policy, when it has already paid the amount thereof for 
the benefit of the son of the deceased on judgments based on 
Hawaiian law which the proper rules of international law, t e 
treaty with the United States and the Constitution of the Ln1 
ted States say shall be final.

Mr. J. Hubley Ashton for defendant in error. Mr. Richard 
Bayne and Mr. H. G. Platt were on the brief. , - i

I. There is no Federal question in this case, because P^ain^e 
in error did not claim in or for itself any right under 
treaty. Plaintiff in error here does not claim in or for 1s
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any right under the treaty with Hawaii, or any right which is 
protected by that treaty, but only that a third person has a right 
under that treaty, or which is protected thereby, and that, by 
virtue of such alleged right, such third person, and not the de-
fendant in error, is the owner of, and entitled to the subject 
matter of this action, to wit, said policy of insurance and the 
money due thereon ; and therefore, that said third person and 
not the defendant in error, is entitled to have and recover the 
amount of said policy from plaintiff in error. Hence, plaintiff 
in error is not asserting a right in itself under the treaty, but 
in a third person ; which, if established, might be a defence in 
the state court, but presents no Federal question. Owings v. 
Norwood, 5 Cranch, 344; Verden v. Coleman, 1 Black, 472; 
Henderson v. Tennessee, 10 How. 323; Hale v. Gaines, 22 How. 
160 ; Giles v. Little, 134 IL S. 650 ; Tyler v. Judges, 179 U. S. 
407.

IL This writ should be dismissed for want of jurisdiction in 
this court to entertain it, because no Federal question was spe-
cially set up or claimed in the California courts. Water Power 
Co. v. Columbia, 172 U. S. 488; Yazoo v. Adams, 180 U. S. 
14. These cases disposed of the contention of plaintiff in error 
that a Federal question under clause 3 of § 709 can be raised by 
inference or implication. Oxley Stare Co. v. Butler Co., 166 
U. S. 655; Green Bay v. Patten Paper Co., 172 U. S. 67. .

A right, title, privilege or immunity under the Constitution 
or laws of the United States, or under a treaty, must be es-
pecially set up or claimed at the proper time and in the proper

L e., specially set up in the trial court. Spies n . Illinois, 
123U.S. 181; Baldwin v. Kansas, 129 U. S. 57; Hiller v. 

wis, 153 u g. 53g . parina[ee v Lawrence, 11 Wall. 39.
cannot be first set up in the argument in the state Supreme 

L°urt. Oxley Stare Co. v. Butler Co., 166 U. S. 655 ; Hax- 
Wv. Newbold, 18 How. 516. This court did not mean that 
sue a question can be presented to the state Supreme Court only 
57. 7°raJ Or Printe(I arguments. Baldwin v. Kansas, 129 U. S.

j adig v. Baldwin, 166 U. S. 488 ; Sayward v. Denny, 158 
• . 183 ; Parmalee v. Lawrence, 11 Wall. 49 ; Gulf, etc., B.

°' v. Hewes, 183 U. S. 66 ; Loeb v. Columbia, 179 U. S. 485;
VOL. CLXXXVHI—20
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Capital Bank v. Cadiz, 172 IT. S. 431; Mallett v. North Caro-. 
Una, 181 U. S. 592. Also by analogy, under § 5 of the judici-
ary act of March 3, 1891, JFj U. Tel. Co. v. Ann Arbor, 178 
IT. S. 243; Ansbro v. United States, 159 IT. S. 697; Muse v. 
Arlington, 168 IT. S. 435.

The writ of error must be dismissed, unless it is shown 
that the particular Federal question relied upon, to wit, a right 
under the treaty, was specially set up or claimed at the proper 
time, and in the proper way, or that this case is one of the rare 
exceptions to the rule laid down in Water Power Co. v. Columbia, 
supra. This court has repeatedly held that it will take juris-
diction only when a Federal question was actually raised and 
decided, not when it simply might have been raised. Maxwell v. 
Newbold, 18 How. 511; Crowel v. Bandell, 10 Pet. 368, 398; 
Brown v. Colorado, 106 IT. S. 639 ; Hagar v. California, 154 
U. S. 639; Chouteau v. Gibson, 111 IT. S. 200. Bell v. Bell, 181 
IT. S. 175, and other cases on brief of plaintiff in error distin-
guished.

III. No Federal question was involved in the decision of the 
California court, nor is any Federal question apparent in the 
record. It not only does not appear from the record that the 
treaty in question was in any way involved in the decision, but 
on the contrary, it appears from the record that it was not so 
involved.

It was intended to protect only the citizens of the United 
States and the subjects of the Hawaiian kingdom in disputes 
between such citizens on the one side and such subjects on the 
other side, whereas the record shows or attempts to show tha 
both the defendant in error and her husband (the only claim-
ants to this policy of insurance) were both citizens of the Repub-
lic of Hawaii (successor to the kingdom of Hawaii) at the time 
of the beginning of the divorce proceedings.

The policy of insurance is not covered by the terms of t e 
treaty. The term “ goods ” was clearly not intended to cot er 
intangible property, such as a policy of insurance, as it canno 
be said to be in any land, but must be in the owner thereo, 
whereas a horse, a piano, a barrel of sugar, necessarily has a co 
poreal situs, which may be different from the situs of its owne.
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16 Am. & Eng. Ency. of Law, 843; People v. Eastman, 25 Cali-
fornia, 604; Estate of Fair, 128 California, 612; Kirtland v. 
Hotchkiss, 100 U. S, 498. N. E. Life v. Woodworth, 111 U. S. 
138, distinguished. The decision of the state court that the 
domicil of the defendant in error at the time of the divorce was 
in California, though a non-Federal question, is in line with the 
decisions of this court. Anderson n . Watt, 138 U. S. 706; 
Cheever v. Wilson, 19 Wall. 108, 123, 124. Mutual Life v. 
Cohen, 179 U. S. 262; Huntington v. Attrill, 146 U. S. 664, dis-
tinguished.

Mr . Chief  Just ice  Fuller , after making the foregoing state-
ment, delivered the opinion of the court.

Appellate jurisdiction was conferred on this court by the 
twenty-fifth section of the judiciary act of 1789, over final judg-
ments and decrees in any suit in the highest court of law or 
equity of a State in which a decision in the suit could be had, 
in three classes of cases: The first class was where the valid-
ity of a treaty or statute of, or an authority exercised under, 
t e United States, was drawn in question, and the decision was 
against their validity; the second was where .the validity of a 
s atute of, or an authority exercised under, any State, on the 
ground of their being repugnant to the Constitution, treaties or 

ws o the United States, was drawn in question, and the deci-
sion was in favor of their validity ; and the third was “ or where 
st’t fW11 i*1 ^ues^oa construction of any clause of the Con- 
th T’ °r atreaV>or statute of, or commission held under 

. .. nded States, and the decision is against the title, right, 
narV .i°r exemPti°n specially set up or claimed by either

UU er SUCh c^ause the said Constitution, treaty, stat- 
We or commission.» i stat 73, 85,o. 20, §2S. , .
385 y3R e second section of the act of February 5,1867,14 Stat, 
with c tC* or^na,l twenty-fifth section was reenacted 
were m ° an^es’ and’ ami>ng others, the words just quoted 
immunity k “ °r where any right’ PrivileSe> or 
statute of aimed under the Constitution, or any treaty or 
United St°t COmm*ssi°n held, or authority exercised under the 

a es, and the decision is against the title, right, priv-
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ilege, or immunity specially set up or claimed by either party 
under such Constitution, treaty, statute, commission, or author-
ity.” And this was reproduced in § 709 of the Revised Stat-
utes. The change from the drawing in question of the con-
struction of a clause of the Constitution, or of a treaty, statute, 
or commission, to the claim of a right under the Constitution, 
treaty, statute, commission, or authority, emphasized the neces-
sity that the right must be specially set up, and denied.

In Baltimore <& Potomac Railroad Compa/ny v. Hopkins, 130 
U. S. 210,.the distinction between the denial of validity and the 
denial of a title, right, privilege or immunity specially set up or 
claimed, is pointed out, as well as the distinction between the 
construction of a statute or the extent of an authority and the 
validity of a statute or of an authority.

Our jurisdiction of this writ of error is asserted under the 
third of the classes of cases enumerated in § 709, and it is thor-
oughly settled that in order to maintain it, the right, title, priv-
ilege or immunity relied on must not only be specially set up 
or claimed, but at the proper time and in the proper way.

The proper time is in the trial court whenever that is required 
by the state practice, in accordance with which the highest 
court of a State will not revise the judgment of the court below 
on questions not therein raised. Spies v. Illinois, 123 IT. 8.131, 
Jacobi v. Alabama, 187 IT. S. 133; Layton v. Missouri, 1 
U. S. 356; Erie Railroad Company v. Purdy, 185 IT. 8.148.

The proper way is by pleading, motion, exception, or other 
action, part, or being made part, of the record, showing that 
the claim was presented to the court. Loeb n . Trustees, 
U. S. 472, 481. It is not properly made when made for the firs 
time in a petition for rehearing after judgment; or in the peti 
tion for writ of error ; or in the briefs of counsel not made par | 
of the record. Sayward v. Denny, 158 U. S. 18b 5 Aadig v 
Baldwin, 166 U. S. 485, 488. The assertion of the right mus 
be made unmistakably and not left to mere inference. x 6 
Stave Company v. Butler County, 166 IT. S. 648. <

If the highest court of a State entertains a petition or r^ , 
hearing, which raises Federal questions, and decides them, I 
will be sufficient; Mallett v. North Carolina, 181 U. 8.5 ’
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if the court decides a Federal question which it assumes is dis-
tinctly presented to it in some way. Home for Incurables v. 
New York, 187 U. S. 155; Sweri/ngen n . St. Louis, 185 U. S. 
38, 46.

Jurisdiction may be maintained where a definite issue as to 
the possession of the right is distinctly deducible from the rec-
ord and necessarily disposed of, but this cannot be made out 
by resort to judicial knowledge. Powell v. Brunswick County, 
150 U. S. 433; Mountain Yiew Mining c& Milling Company 
v. McFwiden, 180 U. S. 533; Arkansas n . Kansas and Texas 
Coal Company, 183 IL S. 185.

Counsel by their specification of errors, under rule 21, assert 
the Federal questions to be that the decision of the Supreme 
Court of California was against a title,* right, privilege or im-
munity claimed by plaintiff in error under the treaty between 
the United States and Hawaii. And that the decision was in 
contravention of section 1 of Article IV of the Constitution.

1. We do not find that any claim under the treaty was made 
in the trial court, and the rule of practice of the Supreme Court 
of California is that it will not pass on questions raised for the 

rst time in that court, and which might and should have been 
raised in the trial court. Stoddard v. Treadwell, 29 California, 
281; King y. Meyer, 35 California, 646; Beady v. Townsend, 

alifornia, 298; Williams v. McDonald, 58 California, 527 ; 
Anderson v. Black, 70 California, 226, 231.

either the pleading of the decree of divorce nor of the 
ri^ht 6 °f HaWaH Providing for the forfeiture of Mrs. McGrew’s 
Co t P°!iCy insurance, as construed by the Supreme 
aRRUFf0 ^awa^’ nor °f hoth together, amounted to specially 
notT any under the treaty. Those averments did 
brin fhat ckiim in the trial court in such manner as to 
tha^ 1 attention of that court, nor indeed, to show 
counsel^ under the treaty was present in the mind of 

sion in*1^6etfect would be in the teeth of our deci-
ant StaVe OomPany v. Butler County, 166 U. S. 648, 
Aspect eI°US, °^er decisions. That case involved a decree, in

o which there was a general allegation that it was
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rendered against dead persons, as well as in the absence of 
necessary parties who had no notice of the suit; and we held 
that such general allegations did not meet the statutory re-
quirement that the final judgment of a state court may be re-
examined herd if it denies some title, right, privilege, or im-
munity “ specially set up or claimed ” under the Constitution 
or authority of the United States. Mr. Justice Harlan said 
(p. 655): “ This statutory requirement is not met if such dec-
laration is so general in its character that the purpose of the 
party to assert a Federal right is left to mere inference. It is 
the settled doctrine of this court that the jurisdiction of the 
Circuit Courts of the United States must appear affirmatively 
from the record, and that it is not sufficient that it may be in-
ferred argumentatively from the facts stated. . . • Upon 
like grounds the jurisdiction of this court to reexamine the 
final judgment of a state court cannot arise from mere infer-
ence, but only from averments so distinct and positive as to 
place it beyond question that the party bringing a case here 
from such court intended to assert-a Federal right.”

This also disposes of the suggestion that the offering in evi-
dence of the judgment in the suit by the administrator, and of 
evidence of its payment, raised a Federal question under the 
treaty, for no such ground was taken in relation to that evi-
dence, to say nothing of the fact that Mrs. McGrew was not a 
party to that suit.

In the bill of exceptions there is an enumeration of certain 
objections to the entry of judgment and certain errors of 
alleged to have occurred during the trial, and to have been ex 
cepted to by defendant, which embraces the objection that e 
decision of the trial court was against law because, among ot er 
things, the findings of fact did not determine the issues raise 
by the allegation in the answer quoted in the statement pie 
ceding this opinion, and that the court erred in sustaining 
objection of plaintiff to the introduction of evidence o 
ment by the company to the administrator of the amoun^ 
on the policy. But there is no reference to the treaty, a 
this no more set up the claim than the answer itself.

In fact, the question was not even raised in the bupr
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Court, though, if so, the court was not then bound to regard 
it. Reference was made in the briefs in the Supreme Court to 
the treaty, but those references did not specially set up or 
claim any right as secured by the treaty, nor were the briefs 
made part of the record by any certificate or entry duly made, 
and our attention has not been called to any statute or rule of 
court in California making them such.

In the petition for rehearing it was said that the treaty made 
the decision in Carter v. Insurance Company, 10 Hawaii, 117, con-
trolling, and if that could be considered as a compliance with 
§ 709, which we do not think it could, it came too late, and the 
petition was denied without an opinion. In doing so that court 
adhered to the usual course of its judgments, and its action 
cannot be revised by us. If the Supreme Court of California 
had seen fit on that petition to entertain the contention of 
plaintiff in error as asserting a Federal right, and had then de-
cided it adversely, the case would have occupied a different po-
sition.

Where a state court refuses to give effect to the judgment of 
a court of the United States, rendered upon a point in dispute, 
and with jurisdiction of the case and the parties, it denies the 
validity of an authority exercised under the United States; 
and where a state court refuses to give effect to the judgment 
o a court of another State, it refuses to give full faith and credit 
0 t at judgment. The one case falls within the first class of 

Siy,nanie^. § ^9 and the other within the third class.
ere a judgment of another State is pleaded in defence, 

an issue is made upon it, it may well be ruled that that sets 
up a ng t under the third subdivision, because the effect of the 
]u gment is the only question in the case, but here the plea of 

e ecree of divorce and the statute did not necessarily suggest 
amount to a. claim under the treaty. They were properly 

be 1 th m ev^ence under the state law for what they might 
an i aS a ^e^ence, but that did not involve the assertion of 
an absolute right under the treaty.
admA ,UPrei^e Court of Hawaii in its second opinion in the 
Mrs Af p3^01*S. case said that the company, not having brought 

c rew in by interplea, must rely on the courts of Cali-
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fornia taking the same view that the courts of Hawaii did, but 
did not intimate that the courts of California were compelled 
by treaty to take that view.

Nor can this failure to claim under the treaty be supplied by 
judicial knowledge. We so held in Mountain View Mining 
and Milling Company n . McFadden, 180 U. S. 533, where we 
ruled that judicial knowledge could not be resorted to to raise 
controversies not presented by the record; and Professor 
Thayer’s Treatise on Evidence was cited, in which, referring to 
certain cases relating to the pleadings and matters of record, it 
was said “ that the right of a court to act upon what is in point 
of fact known to it must be subordinate to those requirements 
of form and orderly communication which regulate the mode of 
bringing controversies into court, and of stating and conduct-
ing them.” Arkansas v. Kansas and Texas Coal Company, 
183 U. S. 185, 190.

That rule must necessarily govern us in passing on the ques-
tion of our appellate jurisdiction under § 709.

The Supreme Court of California held that the Hawaiian 
statute had no force in California “except by comity;” ac-
corded full effect to the decree of divorce as dissolving the bond 
of matrimony, but decided that Mrs. McGrew was not affected 
by the statute because she was not domiciled in Hawaii, and 
was domiciled in California, when that decree was rendered, 
and when the statute could have operated if she had been 
domiciled in Hawaii; and that the statute “ had no operation 
upon her or her personal property here; for the law wni 
governs personal property is the law of the domicil.” As to 
whether a Federal question was involved at all, see Roth v. 
Ehma/n, 107 U. S. 319 ; Roth v. Roth, 104 Illinois, 35; Würt-
temberg Treaty, 1844, Comp. Treaties, (1899,) 656.

It is argued that by the judgment against the company in 
favor of McGrew’s administrator, the Hawaiian courts a 
adjudicated that Mrs. McGrew’s title passed to the administw 
tor. But Mrs. McGrew was not a party to that action, an 
was not bound by it, so that it could be pleaded against er 
The insurance company did not litigate the question oi 
ship on her behalf and was in no way authorized to represe
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her. In any point of view we return to the contention that it 
was in virtue of the treaty that the California courts were 
obliged to accept the Hawaiian decisions, and the record fails 
to show that a right or title was set up thereunder.

2. The second question indicated by plaintiff in error is that 
the decision was in conflict with § 1 of Article IV of the Con-
stitution, providing that full faith and credit in each State shall 
be given to the public acts, records and public proceedings of 
every other State, as carried out by § 905 of the Revised Stat-
utes, because it is insisted that prior to the decision this consti-
tutional provision applied to Hawaii, and should be regarded 
as an enlargement of and connected with the alleged claim of 
right under the treaty. But an alleged right under a treaty be-
tween two foreign nations is inconsistent with an alleged right 
arising under the Federal Constitution, and as a right under the 
Constitution it was not at any time or in any way brought to the 
attention of the state courts. The judgment of the trial court 
was rendered October 11, 1897. The resolutions of annexation 
were passed July 7, 1898. The act to provide a government 
or Hawaii was passed April 30, 1900. By this act it was pro-

vided that the laws of Hawaii, not inconsistent with the Con-
stitution and laws of the United States, or the provisions of the 
act, should remain in force, subject to repeal or amendment, 

ut the act forfeiting the wife’s property was repealed May 12, 
iwo. Laws Hawaii, 1896, p. 70.

The judgment of the Supreme Court of California was ren- 
ere ebruary 28, 1901, and we cannot retain jurisdiction on 
? ground of the assertion of a Federal right which did not 

exis w en the judgment was rendered in the trial court, and 
th WaS n°t brought to the attention of the highest court of 

State m any way whatever.
Writ of error dismissed. 

di^*3U8TIOB ^ECKHAM took no part in the consideration and 
^position of this case.

Justi ce  Whit e  dissented.
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HOOKER v. LOS ANGELES.

ERROR TO THE SUPREME COURT OF THE STATE OF CALIFORNIA.

No. 149. Argued January 23,1903,-Decided February 23,1903.

Where the controversy in the state court does not the 
of the treaty of 1848 with Mexico, but only the validity of t 
certain Mexican and Spanish grants made prior to the trea y, 
question is involved. e . ¿e.

The Fourteenth Amendment does not control the power of a State to 
termine the form of procedure by which legal rights may be 
if the method adopted gives reasonable notice and affo

tunity to be heard. KPderal Constitution,
Where the validity, on account of repugnancy to the

of statutes of California as to the paramount ng ° eeles River
Angeles to the surface and subterranean waters of the Lo g
is not drawn in question in the trial or in the Suprem 
State, the decisions of the state courts will not be reviewed

This  is a writ of error to the Supreme Court of the^Stateof 
California to review a judgment of that court affinm gh M 
ment of the Superior Court of the county of Los Ang , 
fornia, in favor of the city of Los Angeles, an ndp0Tne- 
and Pomeroy. The city brought suit against Hoo „ ifl 
roy, to condemn all their “ estate, right, tit an for
and to certain tracts of land, described in e maintain
the purpose of enabling the city “ to cons rue sapplying 
thereon the ‘ headworks ’ of its projected system 
water to its inhabitants for private and mumcq> P ^arded 
All questions except the amount of compensationn retUrned a
were by stipulation tried by the court lhe J y 
verdict awarding $23,000 as the value o ele-
in the lands described in the complaint, 1Ddla^in° the city of 
ments of value, subject to the paramount time to
Los Angeles to take from the Los Angeles Ki , 
time, all the water that may be needed at sucn .Re
of the inhabitants of said city, and for all mun P 
uses and purposes therein,” and $2000 as damages
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maining portion of the tract of which that land formed a part. 
Judgment was rendered thereon for the amount so found, and 
costs. The case was carried to the Supreme Court, and the 
judgment affirmed. 124 California, 597.

J/r. «7. N. Chapman for plaintiff in error. John Garber, 
Mr. R. H. F. Variel and J/i’. J. G. North were on the brief.

Mr. John F. Dillon and Mr. J. R. Scott for defendant in 
error. Mr. Henry T. Lee, Mr. Harry Hubbard and Mr. John 
M. Dillon were on the brief.

Mr . Chief  Jus tice  Fuller , after making the foregoing state-
ment, delivered the opinion of the court.

We cannot find in the pleadings or other proceedings in the 
trial court, or in the Supreme Court, that any statute of Cali-
fornia was asserted to be in conflict with the Constitution, or 
any law or treaty of the United States, or that any right was 
claimed by plaintiffs in error under the Constitution, or any 
treaty or statute of the United States.

The city alleged in its complaint that the Los Angeles River 
was a non-navigable stream, rising a few miles to the north and 
northwest of the city, and fed by streams rising to the surface 
in or near the bed of the river; that that bed was composed of 
sandy soil, into which the water sank and formed subterranean 
streams flowing beneath the bed and then rising to the surface; 
t at the river flowed through the land sought to be condemned 

efore reaching the city; that the city was the owner of the 
exclusive right to the use of all the water of the river in trust 
or the public purposes of supplying the inhabitants of the city 

wit water for domestic use, supplying water for the irrigation 
0 and embraced within the pueblo lands of the city, and other 
niunicipal uses; that plaintiffs in error were owners of the fee 

^an(^s described, subject to the rights of the city 
o e water of the river; and the prayer was for the condemna- 
ion in fee simple of all the estate, right, title and interest of 

Plaintiffs in error in the land.
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The answer of plaintiffs in error denied that the river was 
fed by springs rising to the surface in or adjoining the bed of 
the river; admitted that the bed was composed of sandy soil, 
but denied that the waters of the river formed well-defined
subterranean streams flowing in channels beneath the bed, or 
that such subterranean waters rose before reaching the city, 
or became a part of the surface water of the river; and denied 
that the city was the owner of any right to the use of all the 
water of the river, in trust, or otherwise; denied that the city 
had any right in the water or to the use thereof, other than as 
a riparian owner of lands through which the river flowed, and 
rights acquired by appropriation; and denied that the city 
owned the right to the water of the river to the exclusion of 
plaintiffs in error. On the contrary, the answer alleged that 
the lands of plaintiffs in error were riparian lands situated far 
above the north boundary of the city, and that, as riparian 
owners, plaintiffs in error were entitled to the use of the waters 
of the river for.all lawful purposes, and, to a reasonable extent, 
for irrigating those lands and for domestic and other uses. And 
it set up grants of part of the land to the predecessors of plain-
tiffs in error in 1843 by the governor of both Californias, and of 
the remainder of the land by grant in 1784 ; that confirmation 
was petitioned for before the board of land commissioners ap-
pointed under the act of Congress of March 3,1851, the grants 
confirmed, and the decrees of the board affirmed by the Dis-
trict Court of the United States for the Southern District® 
California, and patents duly issued ; and averred that plainti s 
in error claimed title “ under and through the aforesaid Mexi 
can and Spanish grants, and the proceedings for the confirma 
tion thereof, and the said patents issued by the United States 
founded thereon; ” and that as owners of the land plainti s 
in error were also owners of the waters percolating in the soi 
thereof, and riparian owners, having the rights of riparia
proprietors in the waters of the river.

The trial court decided that the city was, and had been sinc^ 
its organization, owner in fee simple of the paramount us 
the waters of the Los Angeles River, so far as might be nee 
from time to time, for the public purposes of supply111#
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inhabitants of the city with water for public and domestic pur-
poses, as described in the complaint; but plaintiffs in error 
were the owners of the particular land, and had, subject to' the 
rights of the city, the rights of riparian proprietors thereof, 
and the right to use the water of the river for all purposes for 
which riparian owners are entitled to use such waters.

The contentions seem to be that the state courts decided 
against the claim of plaintiffs in error to the rights of a riparian 
owner, and to the ownership of alleged percolating waters, as 
derived from patents of the United States as well as from Mex-
ican grants, or under the treaty of Guadeloupe Hidalgo; that 
the statutes of California in authorizing the trial of title in 
condemnation proceedings, and the determination of compen-
sation before the determination of title, amounted to providing 
for the taking of private property for public use without just 
compensation; that certain statutes declaring the city to be 
vested with a paramount right to the surface and subterranean 
waters deprived plaintiffs in error of their property without due 
process of law ; and that the statute of the State in providing 
t at compensation and damages should be deemed to have ac-
crued at the date of the summons, as construed by the state 
courts, resulted in taking the property of plaintiffs in error with-
out just compensation.

Obviously, the question as to the title or right of plaintiffs in 
error m the land, and whatever appertained thereto, was one of 
s a e aw and of general public law, on which the decision of 

e s ate court was final. San Francisco v. Scott, 111 U. S. 768; 
l ouder Works v. Davis, 151 U. S. 389. And the question of 
facteX1Stence Perc°lating water was merely a question of 

thp « t- tents were the nature of a quit claim, and under 
StatpC ° a &rch 1^51, were “conclusive between the United 
tprpcft aif t e Sa*d chdmants only, and shall not affect the in-
drawn ° 1 lr<^ Persons*” The validity of that act was not 
asserted^116]8^011- .^e ^te court, and as the right or title 
Snanish \ aint^s *n error was derived under Mexican and 
asserted ^ec^s^on the state court on the claims

J p am tiffs in error to the waters of the river was not
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against any title or right claimed under the Constitution, or 
any treaty, or statute of, or commission held, or authority ex-
ercised, under the Constitution. If the title of plaintiffs in 
error were protected by the treaty, still the suit did not arise 
thereunder, because the controversy in the state court did not 
involve the construction of the treaty, but the validity of the 
title of Mexican and Spanish grants prior to the treaty. New 
Orleans v. De Armas, 9 Pet. 224 ; Iowa v. Rood, 187 U. 8. 87 ; 
Phillips n . Mound City Association, 124 U. S. 605.

In Crystal Springs Land and Water Company n . City of Los 
Angeles, 82 Fed. Rep. 114, the Circuit Court ruled that where 
both parties claimed under Mexican grants, confirmed and pat-
ented by the United States in accordance with the provisions of 
the treaty of Guadeloupe Hidalgo, and the controversy was 
only as to what were the rights thus granted and confirmed, 
the suit was not one arising under a treaty so as to confer juris-
diction on a Federal court, and that where the only ground of 
Federal jurisdiction was the allegation in a bill that defendants 
claim of title was based in part on certain acts of the legislature 
of the State, which attempted to transfer to it, as alleged, the 
title held by complainant’s grantors at the time of their passage, 
the court would not retain jurisdiction when an answer was 
filed by defendant denying the allegations, and disclaiming any 
title or claim of title not held by it before the passage of the 
acts. The bill was dismissed, and we affirmed the judgment. 
177 U. S. 169.

The trial court determined for itself, among other questions, 
the nature and extent of the city’s interest in the waters of the 
river, but while it instructed the jury in relation thereto it di 
not file its written findings until after the return of the verdict. 
And it is argued that the respective rights of the parties were 
not in fact adjudicated until after the amount of compensation 
had been found, and that in this way plaintiffs in error were 
deprived of their property without due process of law. 
Fourteenth Amendment does not control the power of a State 
to determine the form of procedure by which legal rights may 
be ascertained, if the method adopted gives reasonable notice 
and affords a fair opportunity to be heard. Iowa Centr
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R. Co. v. Iowa, 160 U. S. 389 ; Long Island Water Supply Com-
pany v. Brooklyn, 166 U. S. 685.

The construction of a law of a State, that it was competent 
for the court to try and determine in a condemnation proceed-
ing, an adverse claim of the plaintiff therein to an interest in 
property sought to be condemned, is conclusive on this court, 
and we cannot understand how the entry of the verdict of a 
jury as to the amount of compensation prior to the filing of 
written findings on the other issues could have the effect of de-
priving plaintiffs in error of their property without due process 
of law. The Chief Justice of California well said that it was of 
no importance in what order the other issues in the case were 
decided, except in so far as the determination of one point was 
necessary as a basis for the determination of another, and that 
if the instructions to the jury actually given were correct, the 
fact that these findings had not been previously filed was of no 
consequence.

And so as to certain statutes of the State of California, which 
declared that the city of Los Angeles is vested with the para-
mount right to the surface and subterranean water of the Los 

ngeles River. Those statutes were admitted in evidence 
merely to show that the city was the successor of the ancient 
pueblo. The court held that the right of the city of Los An-
ge es to take from the Los Angeles River all of the waters of 

e river to the extent of its reasonable domestic and municipal 
nee s was based on the Spanish and Mexican law, and not on 

e c arters of the city of Los Angeles. The validity of the 
sa utes, on account of repugnancy to the Federal Constitution, 
^as not drawn in question in the trial court nor in the Supreme 

our of the State, and both courts held that they neither
6 ^1G c^y nor took away from plaintiffs in error any

rignts or property. *
provid^ J1 Procedure of California
dama 6 \a^Or the purpose of assessing compensation and 
the ti^’ ? 6 thereto should be taken to have accrued at 
shallth surnm°ns, “ and its actual value at that date, 
actual^ t k measure °t compensation for all property to be 
tatan k a ,en’an(t the basis of damages to property not actually 

ken’ hut injuriously affected.” V
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The validity of the statute under the state constitution had , 
been repeatedly sustained by the state courts, and those courts 
held that the value referred to in the statute was the actual 
value at that date.

Plaintiffs in error asked the court to charge the jury that the 
date of estimating the value of the property was the date of the 
summons, and the Supreme Court held that in these circum-
stances they could not be permitted to attack the condemnation 
statute as unconstitutional so far as related to the appraising 
the value of the land as provided.

Moreover, this court cannot reverse the decisions of state 
courts in regard to questions of general justice and equitable 
considerations in the taking of property. Fallbrook Irrigation 
District v. Bradley, 164 U. S. 112.

The truth is there is nothing in this record adequately show-
ing that the state courts were led to suppose that any claim 
under the Constitution of the United States was made by plain-
tiffs in error, or that any ruling involved a decision against a 
right set up by them under that instrument.

In Sayward v. Denny, 158 U. S. 180, after stating the con-
tention of plaintiff in error that the effect of the judgment of 
the state court was “ to deprive him of his property without 
due process of law, or to deny him the equal protection of the 
laws, and amounted to a decision adverse to the right, privilege, 
or immunity of plaintiff in error under the Constitution of be-
ing protected from such deprivation or denial,” we said: Bu 
it nowhere affirmatively appears from the record that sue a 
right was set up or claimed in the trial court when the demurre 
to the complaint was overruled, or evidence admitted or e 
eluded, or instructions given or refused, or in the Supreme to 
in disposing of the rulings below. . . . We are notca 
on to revise these views of the principles of general law con 
sidered applicable to the case in hand. It is enough that t ere 
is nothing in the record to indicate that the state court 
led to suppose that plaintiff in error claimed protection un e 
the Constitution of the United States from the several ru ing®> 
or to suspect that each ruling as made involved a ec 
against a right specially set up under that instrumen.
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we may add that the decisions of state tribunals in respect of 
matters of general law cannot be reviewed on the theory that 
the law of the land is violated unless their conclusions are ab-
solutely free from error.”

This case comes within the rule there laid down and the writ 
of error must be

Dismissed.

Mr . Justic e Mc Kenna  took no part in the decision of this 
case.

LOTTERY CASE.1
ap pea l  from  the  circ uit  court  of  the  unit ed  sta tes  for  the  

NORTHERN DISTRICT OF ILLINOIS.

No. 2. Argued December 15,16,1902.—Decided February 23,1903.

Lottery tickets are subjects of traffic among those who choose to buy and 
sell them and their carriage by independent carriers from one State to 
another is therefore interstate commerce which Congress may prohibit 
under its power to regulate commerce among the several States.

Legislation under that power may sometimes and properly assume the form, 
or have the effect, of prohibition.

legislation prohibiting the carriage of such tickets is not inconsistent with 
any limitation or restriction imposed upon the exercise of thè powers 
granted to Congress.

The  general question arising upon this appeal involves the 
constitutionality of the first section of the act of Congress of 

arc 2,1895, c. 191, entitled “ An act for the suppression of 
o ery traffic through national and interstate commerce and 

TTe.P°-S^ service subject to the jurisdiction and laws of the 
United States.” 28 Stat. 963.
IT aPPea,l was trom an order of the Circuit Court of the 
a m ?a^eS ^or ^le Northern District of Illinois dismissing 
wh^’ 0,/la^eas corP'us sued out by the appellant Champion, 
Iib° .ls aPP^cation complained that he was restrained of his 
CnnoX 7 ^le ^ars^ of the United States in violation of the 

—La lon and laws the United States.
No 80 ar<y,ti^e~^a?npion v' No. 2. Francis v, United States,

,8°’ argued simultaneously. See p. 375, post.

VOL. CLXXXVIII—21
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It appears that the accused was under indictment in the Dis-
trict Court of the United States for the Northern District of 
Texas for a conspiracy under section 5440 of the Revised Stat-
utes, providing that “if two or more persons conspire either to 
commit any offence against the United States, or to defraud the 
United States in any manner or for any purpose, and one or 
more of such parties do any act to effect the object of the con-
spiracy, all the parties to such conspiracy shall be liable to a 
penalty of not less than one thousand dollars and not more than 
ten thousand dollars, and to imprisonment not more than two 
years.”

He was arrested at Chicago under a warrant based upon a 
complaint in writing, under oath, charging him with conspiracy 
with others, at Dallas, in the Northern District of Texas, to 
commit the offence denounced in the above act of 1895; and the 
object of the arrest was to compel his appearance in the Federal 
court in Texas to answer the indictment against him.

The first section of the act of 1895, upon which the indict-
ment was based, is as follows: “ § 1. That any person who 
shall cause to be brought within the United States from abroad, 
for the purpose of disposing of the same, or deposited in or car-
ried by the mails of the United States, or carried from one State 
to another in the United States, any paper, certificate or instru-
ment purporting to be or represent a ticket, chance, share, or 
interest in or dependent upon the event of a lottery, so-calie 
gift concert, or similar enterprise, offering prizes dependen 
upon lot or chance, or shall cause any advertisement of sue 
lottery, so-called gift concert or similar enterprises, offering 
prizes dependent upon lot or chance, to be brought into 
United States, or deposited in or carried by the mails of t 0 
United States, or transferred from one State to another in e 
same, shall be punishable in [for] the first offence by 
ment for not more than two years or by a fine of not more 
one thousand dollars, or both, and in the second and after o 
fences by such imprisonment only.” 28 Stat. 963.

The indictment charged, in its first count, that on or a ou 
the first day of February, A. D. 1899, in Dallas County, ex J 
“ C. F. Champion, alias W. W. Ogden, W. F. Champio11 an
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Charles B. Park did then and there unlawfully, knowingly and 
feloniously conspire together to commit an offence against the 
United States, to wit, for the purpose of disposing of the same, 
to cause to be carried from one State to another in the United 
States, to wit, from Dallas, in the State of Texas, to Fresno, in 
the State of California, certain papers, certificates and instru-
ments purporting to be and representing tickets, as they then 
and there well knew, chances, shares and interests in and de-
pendent upon the event of a lottery, offering prizes dependent 
upon lot and chance, that is to say, caused to be carried, as 
aforesaid, for the purpose of disposing of the same, papers, 
certificates or instruments purporting to be tickets to represent 
the chances, shares and interests in the prizes which by lot and 
chance might be awarded to persons, to these grand jurors un-
known, who might purchase said papers, certificates and instru-
ments representing and purporting to be tickets, as aforesaid, 
with the numbers thereon shown and indicated and printed, 
which by lot and chance should, on a certain day, draw a prize 
or prizes at the purported lottery or chance company, to wit, at 
the purported monthly drawing of the so-called Pan-American 

ottery Company, which purported to draw monthly at As- 
cuncion, Paraguay, which said Pan-American Lottery Company 
purported to be an enterprise offering prizes dependent upon 
ot and chance, the specific method of such drawing being un- 
uown to the grand jurors, but which said papers, certificates 

an instruments purporting to be and representing tickets upon 
in^f PurPorting be entitled to participation in the draw-
ing or a certain capital prize amounting to the sum of thirty- 
wo t ousand dollars, and which said drawings for said capital 

^r>ze, or the part or parts thereof allotted or to be allotted in 
n ormity with the scheme of lot and chance, were to take 
ace monthly, the manner and form of which is to the grand 

which Un* sa^ drawing and lot and chance by
be uC d 1> ^)r^Ze or P^s were to be drawn was purported to 
Leon1 eP t e SUPe~ and direction of Enrigue Montes de 
said ’ mana£er’ and Bernardo Lopez, intervenor, and which 
of the Pe5.S’pertificat,es and instruments purporting to be tickets

Sai an-American Lottery Company were so divided as
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to be called whole, half, quarter and eighth tickets, the whole 
tickets to be sold for the sum of two dollars, the half tickets for 
the sum of one dollar, the quarter tickets for the sum of fifty 
cents and the eighth tickets for the sum of twenty-five cents.”

The indictment further charged that “ in pursuance to said 
conspiracy, and to effect the object thereof, to wit, for the pur-
pose of causing to be carried from one State to another in the 
United States, to wit, from the State of Texas to the State of 
California aforesaid, for the purpose of disposing of the same, 
papers, certificates and instruments purporting to be and repre-
senting tickets, chances and shares and interests in and depend-
ent upon lot and chance, as aforesaid, as they then and there 
well knew, said W. F. Champion and Charles B. Park did then 
and there, to wit, on or about the day last aforesaid, in the year 
1899, in the county aforesaid, in the Dallas division of the North-
ern District of Texas aforesaid, unlawfully, knowingly and felo-
niously, for the purpose of being carried from one State to 
another in the United States, to wit, from Dallas, in the State 
of Texas, to Fresno, in the State of California, for the purpose 
of disposing of the same, deposit and cause to be deposited and 
shipped and carried with and by the Wells-Fargo Express Com-
pany, a corporation engaged in carrying freight and packages 
from station to station along and over lines of railway, an 
from Dallas, Texas, to Fresno, California, for hire, one certain 
box or package containing, among other things, two whole tic 
ets or papers or certificates of said purported Pan-American Lot-
tery Company, one of which said whole tickets is hereto annex 
by the grand jury to this indictment and made a part hereo■

It thus appears that the carrying in this case was by 
porated express company, engaged in transporting freight an 
packages from one State* to another.

The Commissioner who issued the warrant of arrest, having 
found that there was probable cause to believe that Champ10 
was guilty of the offence charged, ordered that he give on 
for his appearance for trial in the District Court of the n 
States for the Northern District of Texas, or in default t er 
to be committed to jail. Having declined to give the 
bond the accused was taken into custody. Rev. Stat. § 
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Thereupon he sued out the present writ of habeas corpus upon 
the theory that the act of 1895, under which it was proposed 
to try him was void, under the Constitution of the United 
States.

FLr. William D. Guthrie for appellant, his brief being also 
entitled in Francis v. United States, p. 375, post.

This case was first argued at the October term, 1900, but a 
reargument was directed to be heard at the October term, 1901, 
at the same time as the hearing in Francis n . United States. 
The two cases were argued in October, 1901, and at the com-
mencement of the present term were ordered to be again set 
for reargument as one case before a full bench.

The two cases present substantially the same question as to 
the power of Congress to suppress lotteries by prohibiting any 
person from causing lottery tickets to be carried from one State 
to another, and alike involve the constitutionality of a provi-
sion in the act of Congress of March 2, 1895, c. 191, § 1, 28 
Stat. 963, generally known as the Federal anti-lottery act, and 
w ich act contains three separate features of anti-lottery legis- 
ation, which were enacted at different times, namely, (1) use of 
, e ^n^e(l States mails, (2) importations from abroad, and 
( ) causing lottery tickets to be carried from one State to another 
y any means other than the mails.

he courts below erred in sustaining the prohibitory legisla-
tion in question because—

1- The suppression of lotteries is not an exercise of any power 
committed to the Congress by the Constitution of the United 
am and iS’ therefore, in contravention of article X of the 
to X pGn^S’ w^icii provides that “ the powers not delegated 
to th6 States by the Constitution, nor prohibited by it 
people ” a^eSî are rescrved to the States respectively, or to the 

stitute he Sen^n» lottery tickets or policy slips does not con- 
merce 01\v1 ence an^ transaction belonging to interstate com-

*S n°t within the scope of the power of the national 
3 Th en ° regulate commerce among the States.

e power to regulate lotteries, and to permit or prohibit
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the sale of lottery tickets, is exclusively within the jurisdiction 
of the police power reserved to the States.

I. It cannot be reasonably doubted that the intention and 
purpose of Congress, in the legislation now before the court, 
was to suppress lotteries. There is no necessity to resort to the 
proceedings in Congress in which this purpose was openly 
avowed, for it appears on the face of the act itself expressly in 
its title and impliedly in its natural and reasonable effect. 
HoVy Trinity Church v. United States, 143 U. S. 457,462; Hen-
derson v. Mayor of N. F., 92 U. S. 259, 268; United States v. 
Fox, 95 U. S. 670, 672; Minnesota n . Barber, 136 U. S. 313,320. 
Yet hitherto no one has asserted that Congress has power to 
suppress lotteries any more than it has power to suppress in-
surance or speculation or other business between residents of 
different States not relating to interstate commerce. The sup-
pression of lotteries or of any other harmful business is essen-
tially an exercise of the police power exclusively within the 
domain of and expressly reserved to the several States. /« w 
Bahr er, 140 U. S. 545, 554; United States n . E. C. Knight Co., 
156 U. S. 1, 13.

Yet, on behalf of the United States it is now urged, in sup-
port of the legislation before the court, that there is a Feder 
police power of the broadest scope to be administered by 011 
gress in its absolute discretion, and not reviewable by e 
courts.

No such absolute power in respect of police regulations 
ever intended to be vested in Congress. On the contrary, i ® 
well settled that there is no such thing as a Federal police powe 
except in respect of those specific subjects delegated to on 
gress, such as treason, counterfeiting, piracies and felonies 
the high seas and offences against the laws of nations.^^ 
course, in exercising its delegated powers, Congress may 
crimes and add the sanctions without which law exists 
name. Authority to legislate on a given subject necessa^^ 
includes authority to punish any one by whom the laws so 
are violated. But this incidental power to enforce its eg 
tion cannot extend the jurisdiction of Congress to su jec 
delegated to the national government or support legis a 10 
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“ necessary and proper for carrying into execution ” the power 
to regulate commerce or any other delegated power. In the 
case at bar, the prohibition in question, it is true, may well be 
deemed “ necessary and proper ” for the suppression of lotteries, 
but it has no relation to interstate commerce and, therefore, is 
not “ necessary and proper for carrying into execution ” the 
power to regulate commerce among the States or for accom-
plishing any result connected therewith. McCulloch v. State 
of Maryland, 4 Wheat. 316, 423; The License Cases, 5 How. 
504, 600; The Trade-Mark Cases, 100 U. S. 82, 96.

Lottery tickets at most, are mere evidences of contracts made 
wholly within the boundaries of a State, which contracts are 
valid or invalid according to the municipal law of the State 
where made or attempted to be enforced. If the given subject 
thus attempted to be regulated be not commerce, it is not easy 
to perceive whence Congress derives the power to regulate it. 
Congress cannot conclusively determine what is or what is not 
an article of commerce. That inquiry is essentially judicial. 
Otherwise, Congress could determine for itself the extent and 
limit of its own powers and enlarge them at will. The License 
Cases, 5 How. 504, 574.

A legislative fiat cannot make that a commercial commodity 
which in its essential nature is not such. A transaction which 
is not commercial in its nature, cannot become so merely by 
the declaration of Congress. Ex parte Jackson, 96 IT. S. 727, 
735; In re Rapier, 143 U. S. 110, 133. In France \\ United 

tates, 164 U. S. 676, 683, this question arose but was not nec-
essary to the decision and was left undecided.

n the case of Cohens v. Virgi/nia, 6 Wheat. 264, a conviction 
nn er a statute of Virginia for selling lottery tickets for the 
national lottery authorized by the .act of Congress of May 4,

2, was sustained. But see Welton v. State of Missouri, 91 
b. b. 275; Webber v. Virginia, 103 U. S. 344.

lottery ticket, in all its aspects, is of the same nature as an 
.nsurance policy, which represents an analogous form of wager- 

contract. Both forms of contract depend upon chance and 
certain events, and in principle cannot be distinguished in 
eir nature. Pothier’s Obligations, Evans’ Transl. vol. I, pp.
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9-10; Louisiana Civil Code, act 1776; Civil Code of Spain of 
1889, title XII, U. S. Govt. Transl. 1899, pp. 230-232; May on 
Insurance (4th ed.), vol. 1, p. 5 ; Clark on Contracts, pp. 405- 
406; Lawson on Contracts, secs. 284-287; Hollingsworth on 
Contracts, pp. 229-232; Anson on Contracts (2d Am. ed.), 
pp. 232-233; Angell on Fire and Life Insurance, pp. 12,14; 
Joyce on Insurance, vol. 1, secs. 2, 7; Emerigon, Meredith’s 
Transl. p. 13; Richards on Insurance, sec. 20.

In the case of Paul v. Virginia, 8 Wall. 168,183, it was dis-
tinctly held that the issuing of insurance policies in New York 
and sending them to Virginia, to be there delivered to the in-
sured on payment of premium, was not interstate commerce. 
See also Hooper n . Calfbrnia, 155 U. S. 648, 653, 655; New 
York Life Insurance Co. v. Cravens, 178 IT. S. 389, 401.

These insurance cases cannot be distinguished on the ground 
that the transaction was not interstate commerce, because the 
agent of the foreign insurance company negotiated the contract 
of insurance in the State where the contract was to be finally 
completed arid the policy delivered. See, however, Rohlins 
Shelby County Taxing District, 120 U. S. 489, 497; Hopkins n . 
United States, 171 U. S. 578, 601; Collins v. New Hampshire, 
171 U. S. 30, 32 ; Waters-Pierce Oil Co. n . Texas, 177 U. 8. 28, 
46 ; Williams v. Fears, 179 U. S. 270, 276.

In so far as the law now under consideration is aimed against 
the lottery ticket or policy slip, either at the place where the 
paper started or delivery was made, or at the place where the 
paper will find itself, or where the contract may take effect a 
the end of its journey, it is an attempt to interfere with the 
local municipal laws and police regulations of either place. L° 
teries, wherever found, are not interstate commerce, but at 
most interstate wagering, such as insurance and other forms o 
speculation or gambling. It is true that lotteries, which wer 
once popular and extensively engaged in, have gradually ia 
into disrepute and have become the subject of prohibition y 
most of the States. But the gradual prohibition of lotteries 
under state police .powers did not make them interstate co 
merce, or diminish the power of the respective States to per 
regulate or prohibit them.
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If the present question had arisen in the days of Marshall, 
when the public opinion of the country was not as hostile to lot-
teries as it is to-day, and if the Federal government had sought 
to prevent the people of any State from dealing as they saw fit 
in the lottery issues of other States, it would have been held 
that Congress had gone outside of the powers which had been 
conferred on it by the terms of the Constitution, and that the 
legislation was unconstitutional and void because it was not a 
regulation of commerce, but an unwarranted interference with 
the police power reserved to the States.

II. The argument on behalf of the United States as to the 
scope of the word intercourse, found in some of the opinions of 
the court, tends to prove altogether too much. It would make 
the power to regulate commerce embrace not merely “ the entire 
sphere of mercantile activity in any way connected with trade 
between the States,” but all the relations of life in so far as they 
involved intercourse between residents of different States.

The appellants do not dispute the proposition that the busi-
ness of carriage for hire from one State to another or of facil-
itating such transportation or the transit of persons is a branch 
of interstate commerce within the authority of Congress to reg-
ulate, but it does not follow that Congress may, therefore, de-
termine what may or may not be carried, irrespective of the 
nature of the thing carried. The broad powers claimed in 
t e government’s brief would enable Congress to regulate or 
prohibit every form of domestic intercourse and contractual 
re ation between residents of different States, and to prohibit 

e transfer of promissory notes, of deeds, of bonds, of contracts 
or personal service, etc. It is submitted that no such power 

was intended to be delegated to Congress by the grant of author- 
1 regulate commerce among the several States.

urther, if the Constitution delegated to Congress the express 
ower to prohibit interstate commerce, that grant would not 
on er the power to prohibit directly or indirectly what was 

erstate commerce. If Congress may prohibit the trans- 
eratu (^sease(^ an^raals or infected goods or obscene lit- 
natUrej F ^ecause theJ are essentially commercial in their 

ure, and hence they are dealing with subjects of commerce.
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Such prohibition may be necessary and proper in order to pro-
tect the instrumentalities of interstate commerce and to safe-
guard such commerce. But this would not sanction the prohi-
bition of things not constituting commerce, any more than Con-
gress could forbid a citizen to go from one State to another on 
any business he saw fit and whatever his purpose might be.

In reply to the government’s brief, undoubtedly the State 
could not tax the transportation of the box of lottery matter 
from one State to another, because that would be taxing the 

•business of interstate commerce and not because it would be 
taxing lottery tickets as such.

Whilst the State is concededly impotent to tax the business 
of interstate carriage for hire of lottery tickets, that fact does 
not in any degree militate against its power to tax or prohibit 
dealings in lottery tickets under the exercise of its reserved 
powers. Addyston Pipe Steel Co. v. United States, 175 U. S. 
211, distinguished, and United States v. E. C. Knight Co., 
cited.

III. As to the suggestion that commerce means intercourse 
in the broadest sense of that term, and includes all forms of 
transactions or intercourse among the people of the several 
States, what has been ruled is, not that commerce is the equiv-
alent or synonym of intercourse, but that commerce is synony-
mous with ££ commercial intercourse,” which no one could dis-
pute. Gibbons v. Ogden, 9 Wheat. 1, 189.

It is always necessary to bear distinctly in mind that, when 
adopting the Federal Constitution, the people of the United 
States deliberately ££ reserved to the States respectively or to 
the people ” many objects which might have been appropriate 
for Federal legislative action. The student of the history of 
that critical period cannot fail to be impressed with the convic-
tion that a grant to the Federal government of police powers, 
such as the regulation and suppression of lotteries, could not 
have been secured, and that the Constitution itself would no 
have been ratified if any attempt had been made to give greater 
scope to Federal legislation. Hooper v. California, 155 U. 
648 ; United States v. Fox, 95 U. S. 670 ; Trade-Narh Cases, 
100 U. S. 82; Nathan v. Louisiana, 8 How. 73; United States 
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v. Dewitt, 9 Wall. 41; United States v. Boyer, 85 Fed. Rep. 425 ; 
Williams v. Fears, 179 U. S. 270, 277; Ex pa/rte Milliga/n, 

4 Wall. 2, 120; In re Debs, Petitioner, 158 U. S. 564, 591.
However desirable—or however necessary—Federal power in 

any case may now seem to be, if it was not expressly conferred 
upon Congress, it cannot be read into the Constitution by legis-
lative declaration or by judicial decree. The Constitution 
“ neither changes with time, nor does it in theory bend to the 
force of circumstances.” It is to-day what it was when Ham-
ilton and Madison and Jay and Marshall wrote and argued in 
its support. The surrounding circumstances have changed, us-
ages of life and trade and modes of thinking have changed, the 
manners and morals and ideas of the functions and ends of gov-
ernment, conceptions of civic duty and patriotism, all these 
have changed, but the Constitution remains as it was then. 
Hew conditions of society are evolving ; systems of municipal 
law are being altered incessantly to meet novel and complicated 
conditions; but the fundamental principles of the Constitution 
are the same as they were when it was adopted. We are not 
at liberty to give the provisions of the Constitution new mean-
ings because of considerations of expediency. If we could, then 

there is no power which may not, by this mode of construc-
tion, be conferred on the general government and denied to the 

tates.” Chief Justice Taney in the Passenger Cases, 7 How. 
283, 478. See also Ex parte William Wells, 18 How. 307, 311.

If the argument of expediency could be adopted, in its last an- 
ysis it would vest in Congress power to legislate in all crim- 

ma matters whenever the state laws were not duly enforced 
as to any acts or transactions arising from or affecting directly 
or indirectly intercourse among the inhabitants of the several 
otates.
545^1 °I this court in the Rohrer Case, 140 U. S.
., ’ ® ows it was by no means the idea in that opinion 

a ongress might prohibit all interstate traffic in liquors.
int mUSt ev^en^ any attempt by Congress to prohibit 
v orstate traffic in liquor, notwithstanding the wishes of the

States and their local preferences, would be a departure 
lc would cause much astonishment and opposition and be
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of doubtful constitutionality because of interference with the 
rightful jurisdiction of the States, whilst the legislation discussed 
in the Rahrer case involved the exercise by Congress of a power 
which recognizes to the fullest extent the jurisdiction of any 
State to permit or prohibit, according to its local policy. As 
to attempt to prevent the circulation of anti-slavery publica-
tions from one State to another by excluding them from the 
United States mails, see 49 Niles’ Register, 228; North Caro-
lina, 1830, Laws, vol. 14, p. 10, and Maryland, 1831; 49 Niles’ 
Register, 228. Cf. Rev. Sts. La. 1852 ; 48 Niles’ Register, 447- 
448 ; 49 Niles’ Register, 7-8; Cong. Globe, 24th Cong. 1st 
Sess. 10, 164, 165, 347; Cong. Globe, 24th Cong. 1st Sess. 
App. 348, 453, 454, 539.

The significance of this episode lies in the fact that Congress 
was grappling with the proposition to regulate the transmission 
from State to State of documents wThich lacked entirely the qual-
ity of merchandise. It was admitted throughout the debate 
that, if Congress could not regulate this matter indirectly through 
the mails, it could not regulate it at all; and no suggestion was 
ever made that such a bill could be passed under the commerce 
clause.

IV. In reply to the question in the government’s brief why 
may not the prohibitive power exercised in respect of foreign 
nations be applied to interstate commerce, and to the question 
why the same prohibitive power exercised in regulating trade 
with the Indian tribes may not be applied to interstate com-
merce, it should be sufficient to answer that there is nowhere 
in the Constitution or any of the amendments thereto a reser-
vation of police powers or of any power either to any foreign 
nation or to any Indian tribe, and, therefore, the power of Con 
gress over commerce with both is exclusive and absolute. Citing 
as to extent of powers of Congress: United States v. Ca 
Ions of Whiskey, 93 U. S. 188, 194; 2 Tucker on Constitution, 
528-533 ; Groves v. Slaughter, 15 Peters, 449, 503; Passenger 
Cases, 7 How. 283,406 ; Crandall v. Nevada, 6 Wall. 35,44, ., 
Slaughter-House Cases, 16 Wall. 36, 75, 119 ; PaulN. Virgwui, 
Hooper v. California and New York Life Ins. Co. v. Craven, 
cited supra ; Head Honey Cases, 112 U. S. 580, 591.
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The whole power to regulate every form of relations and in-
tercourse with foreign countries resides in the sovereign national 
power created by the Constitution of the United States; and 
every manner of intercourse in its broadest signification, whether 
commercial intercourse or otherwise, is to be regulated, per-
mitted or prohibited by Congress alone.

The source and scope of this power to regulate international 
commerce are, in their very nature, essentially different from 
the source and scope of the power to regulate domestic com-
merce. In the case of international commerce, there is no limi-
tation whatever upon the power of Congress and no implied or 
reserved power in the States. In the case of internal or inter-
state commerce, the only power Congress exercises is that ex-
pressly delegated.

It may, therefore, be conceded that Congress, under the ple-
nary power to regulate our relations with foreign countries, may 
well exclude persons, commodities, or printed matter of any 
nature whatsoever, whether or not relating to or connected with 
commerce. The power of Congress—the legislative power of 
a sovereign nation—to exclude foreign persons or commodities 
or printed matter in its judgment and discretion need not be 
challenged in the slightest degree. But no one would seriously 
suggest that any class of American citizens could be excluded 
or eported under the same power which enables Congress to 
exclude or deport aliens. Nishimura Ekiu v. United States, 
142 U. S. 651, 659; Fong Yue Ting v. United States, 149 U. S.

’ 707, 712 ; United States v. Brigantine “ William,” 2 Hall’s 
Am. Law Journal, 255 ; Gibbons v. Ogden, 9 Wheaton, 1, 191, 
192; United States v. Wong Kim Ark, 169 U. S. 649, 653.

at this attribute of sovereignity under the treaty power 
as een surrendered by and does not belong to the States can- 

, °r a niomen^ doubted, for the States are expressly for-
1 Th n en^er aDy form of treaty.

it is f6 P°Yer regulate commerce among the several States, 
as theUe? 1S ^Ven same section and in the same language 
the Power f° regulate foreign or international commerce, but 

scope of the power is not the same in both cases and may



334 OCTOBER TERM, 1902.

Argument for Appellants, Francis et al.

not be exercised to the same extent. The same terms in rela-
tion to separate subjects frequently differ in meaning and scope.

Mr. John G. Carlisle, with whom Mr. Miller Outcalt and 
Mr. Thomas F. Shay were on the brief, appeared for John 
Francis and others, appellants in No. 80, which was argued 
simultaneously with this case. In that part of the brief relat-
ing to the constitutionality of the act of March 2, 1895, they 
argued:

The validity of the first section of the act of March 2,1895, 
can only be sustained as a regulation of commerce “ among the 
several States ” under the powers conferred upon Congress by 
the Constitution, as embraced in paragraph 3, section 8, arti-
cle I, thereof. The act by its title is not in terms declaratory of 
a regulation of commerce but the suppression of an evil, citing 
as to definitions of commerce: Gibbons v. Ogden, 9 Wheat. 1; 
United States v. E. C. Knight Company, 156 IT. S. 1-12; Brown 

v. HL ary land, 12 Wheat. 419-448; The License Cases, 5 How. 
204-599; Mobile v. Kimball, 102 CT. S. 691; Bowman v. Chi-
cago <& N\ W. Railway, 125 IT. S. 465; Leisy v. Hardin, 
135 IT. S. 100; In re Rahrer, 140 IT. S. 545, 555; City of New 
York v. Miln, 11 Pet. 103; Passenger Cases, 1 How. 283; 
Henderson v. Mayor, 92 IT. S. 259 ; United States n . Fox , 95 
IT. S. 670; Tick Wo v. Hopkins, 118 IT. S. 356; Morga/n Rd- 
v. Louisiana, 118 LT. S. 455, 462.

Having in mind, therefore, at all times the rules by which in 
our judgment, a proper construction and interpretation of this 
act of March 2,1895, is to be determined, we contend that there 
are but two interpretations of the words of the Constitution, 
“carried from one State to another in the United States, 
namely:

First. That the act of carrying an article must be in further-
ance of some commercial transaction, otherwise Congress wou 
have no power under the commerce clause of the Constitution 
or otherwise, to make such act of carriage or transportation 
from one State to another, a crime; and, . ,

Second. The article carried must be a recognized article o
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commerce, otherwise if the article has ceased to be such, Con-
gress no longer has any power over it.

Lottery tickets cannot in any sense be held to be legitimate 
articles of commerce. Douglass v. Kentucky, 168 U. S. 458 ; 
Stone v. Mississippi, 101 U. S. 824.

We understand this language to emphasize the declaration 
that the States of the Union are at all times clothed with the 
exclusive power to suppress and prevent by proper legislation, 
at any time that they see fit, at their discretion, acts or things 
affecting the morals or welfare of the communities of the sev-
eral States, and that the suppression of lotteries is declared to be 
within the category of subjects to be controlled by state legis-
lation.

If what we contend for in regard to lottery tickets is true, 
how much more forceful does the argument bear upon “ lottery 
advertisements,” the subject of the concluding paragraph of 
section 1, of the act in question. Can there, in the nature of 
things, be any “commercial intercourse” in advertisements?

Mr. Assistant Attorney General Ja/mes M. Beck for the 
United States.

1. The proceedings of the Convention of 1787 clearly show 
that the purpose of the framers was to vest in the Federal 
government control, not merely over traffic, but over all inter-
communication between the colonies themselves, or either of 
them, and the outside world.

Profoundly as the framers differed in other respects, it is 
c ear that the absolute power which each constituent State had 

eretofore had over its external relations, of whatsoever na- 
Jire, and which was denominated by the comprehensive word 

commerce,” should pass to the Federal government. No 
resi uum was left in the States. The purpose clearly was to 
empow er Congress “ to legislate in all cases to which the 
thATT^ are ^ncorapetent, or in which the harmony of 
vid .n}^ States may be interrupted by the exercise of indi-
T1 legislation.” 2 Madison Papers, 859.

Was° these evils the constitutional convention of 1787 
ca ed, and so clearly were all delegates agreed as to the
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wisdom of taking from the thirteen States all control over their 
external relations, whether intercolonial or foreign, that the 
clause of the Constitution which was designed to effectuate 
this (art. 7, sec. 1) was passed without a dissenting voice and 
with comparatively little debate. While they did not in this 
section define commerce, yet they threw a searchlight on their 
meaning in a subsequent section, whose history clearly reveals 
their purposes. Art. 1, sec. 9.

The power, therefore, that was taken from the States and 
vested in the United States was the power of each constituent 
State over its external relations, and in its transfer to the Fed-
eral government it was in no respect diminished, except by 
certain express limitations in the Federal compact, such as the 
prohibition of any preference of the port of one State over the 
port of another State (art. 1, sec. 9, par. 6) and the prohibition 
of duties upon exports (art. 1, sec. 9, par. 5) and of clearance 
duties (art. 1, sec. 9, par. 6).

With these minor limitations the delegated power was as 
exhaustive and plenary as that which it was intended to super-
sede. The question, therefore, as to what commerce is under 
the Federal Constitution necessarily depends upon what com-
merce was regarded to be by the colonies prior to the forma-
tion of the Constitution. Commerce meant the intercourse 
or intercommunication of a colony with the other colonies an 
the rest of the world, either by the importation or exportation 
of goods or by the ingress or egress of individuals, and was 
not confined to mere traffic in purchasable commodities.

This view of the nature of commerce was accepted oy 
court in the leading case of Gibbons v. Ogden, 9 Wheat. , 
and, far from being weakened, has been supported an 
firmed by subsequent adjudications until it should be regar 
as beyond controversy. ,}

In that case, Marshall defined commerce as “ ^n^rcoal^11 
This is doubly true of this age of steam and electricity, w 
the States of the Union are indissolubly bound toget er 
shining paths of steel, aggregating two hundred thousan 
in length. These lines of communication are the ar 
through which the life blood of the nation courses, an
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telegraph wires are the sensitive nerves of our complex social 
system. Commerce is the life blood of intercommunication, 
and comprehends every object to which the steamship, the rail-
road, the telegraph, or other form of conveyance can be ap-
plied, and the transportation of merchandise, which is intended 
for sale, is but one of many incidents to this comprehensive view 
of commerce, as Marshall’s clear insight saw it.

This leading case, therefore, clearly established that commerce 
was more than traffic; that it was intercourse, and comprised 
intercommunication between the peoples of one country and 
another, whether by shipment of commodities, the transmission 
of intelligence, or by personal ingress and egress, and the 
sovereign power which each State formerly possessed over such 
external communication was the power which it delegated, 
subject to the limitations above averted to, to the Federal Gov-
ernment. Passenger Cases, 7 Howard, 282; County of Mobile 
v. Kimball, 102 U. S. 691; Gloucester Ferry Company n . Penn- 
sylvania, 114: U. S. 196, 203 ; Pickard v. Pullman Southern 
Car Company, 117 U. S. 34.

If any doubt existed whether the transit of individuals was
commerce, irrespective of the means of locomotion, it was set 
at rest by this court in the case of Corington Fridge Co. v. Ken-
tucky, 154 U. S. 204, 218, where it was held that the mere pas-
sage of foot passengers from one side of the Ohio River to the 
°t er side is commerce. It is no answer to suggest that that 
invo ved an interstate highway in the form of a bridge, for it 
s o vious that the passage of citizens did not become commerce 
^ecause they crossed an interstate highway, but the bridge was 

instrumentality of commerce because of the transit of the 
do T t' ^n<^ee<^5 neither the transit of individuals nor the trans-
mi 3 I01\0^ g°°ds are essential to commerce. The mere trans- 
Cot On ° intelligence is also commerce. Pensacola Telegraph 
1- V Western Union Telegraph Company, 96 IT. S. 
374 Union Telegraph Company v. Pendleton, 122 U. S. 
and int n° essen^ai difference between foreign commerce 
terminu rS^e connnerce except as to the terminus a quo and the 
the §a S 0 ^em' b°th instances the idea of commerce is 

othing is clearer than that the mere transit of 
vol . clxxxvii i—22
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persons arriving at our ports of entry is, without reference to 
traffic, the subject of Congressional regulation, because it is 
commerce. People v. Compagnie, 107 U. S. 59 ; Head Money 
Cases, 112 U. S. 580 ; Henderson v. May or, 92 U. S. 259; Nishi-
mura Ekiu v. United States, 142 U. S. 651.

If the transit of persons from a foreign country to our coun-
try is commerce without respect to the purpose of their entrance 
into this country, then the same must be true of the transit of 
persons from State to State, assuming that foreign commerce is 
the same as interstate commerce, with the exception of the&w 
in quo. That they are identical is clearly established by the 
decisions of this court. Brown v. Houston, 114 U. 8. 630; 
Bowman v. Chicago, 125 U. S. 482 ; Crutcher v. Kentucky, 141 
U. S. 47 ; Pittsburg Coal Co. v. Bates, 156 LT. S. 587.

2. Transportation of property for hire from State to State is 
commerce. The method of transportation is wholly unimportant. 
Conveyance of property for hire by a rowboat is as much com-
merce as by the largest steamship, and a wheelbarrow may be 
as completely an instrument of commerce as an express train. 
Transportation may be by hand and still be commerce. The 
telegraph boys, who deliver messages by hand, are engaged 
in commerce. See Western Union Telegraph Co. v. Pendldon, 
supra. In the cases at bar the carriage of things from Sta e 
to State for hire is involved. The subject of the transporta-
tion is unimportant. Transportation is per se commerce.

A fair test of the soundness of the appellants’ contention is 
to ask whether the State of California could lawfully have 
passed a law taxing the transportation of the box of lot ery 
matter from Dallas, Texas, to Fresno, California, or could t e 
State of Ohio have taxed the carriage of the policy ticket row 
Newport, Kentucky, to Cincinnati, Ohio. Their impotence 
do so is predicated on the theory that such carriage is com
merce. . or

3. But, assuming that the character of the thing conveye^ 
transported is an important question, I submit that o , 
tickets—title to which passes by delivery and which ^r0^?|eg 
immemorial have been subject of barter and sale-—are 
of commerce. Congress has held them to be articles o



LOTTERY CASE. 339

Argument for the United States.

merce, and this court has ruled that the judgment of the legis-
lative branch of the government is, in this respect, controlling 
upon the judiciary. In this respect there is a clear distinction 
between the effect of state statutes and acts of Congress. Un-
questionably no state statute, by any declaration as to what is 
an article of commerce, could trench upon the supreme author-
ity of the Federal government with regard to commerce, and 
therefore state statutes which have sought to prohibit altogether 
certain forms of traffic have been held not to divest the articles 
m question of their commercial character, or to forbid their 
importation into a State in the original package. But when 
Congress, by legislation, recognizes a traffic in a given form of 
property, the judiciary will not question the/W of such traffic • 
or the commercial character of the article thus bought or sold, 
but will simply consider whether Congress has exceeded its 
authority with reference to the subject matter of the legislation. 
Leisy v. Hardin, 135 U. S. 100 ; In re Rohrer, 140 U. S. 545.

Without regard to this legislative declaration, however, it 
seems clear that lottery tickets are articles of commerce in the 
sense that they are things which have been for many genera-
tions the subjects of barter and sale. It is true that under the 
stress of repressive legislation the traffic in them in this country 

as materially lessened, but the necessity of legislation under 
consideration clearly manifests that the traffic has by no means 
ceased, and is already of sufficient magnitude to justify the 

ational Legislature in closing the channels of foreign and in-
terstate commerce to this merchandise.
g e fact that the United States and the various States have 
een t to make that illegal which was before legal cannot in 

y way affect the character of lottery tickets as articles which 
Whetl?611 cen^uries the subject of purchase and sale. 
Pend ? an ar^c^e or ls n°t an article of commerce is de-
nor en 5 n°k Ut)on the question of its noxiousness or usefulness, 
with?? 6 questi°n whether the States have prohibited it 
uPon th ? ^°r(^ers the exercise of their police power, but 
narv a d aS tO Aether such articles have been, in the ordi- 
sa|e It -USUa^ Cl“ trade, the subjects of purchase and 

Is not a question of opinion as to their utility or mo-
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rality. It is a question of fact. Any article that men buy or 
sell is an article of commerce, and as such within the power of 
Congress when its exchange is interstate in its character. SM- 
lenberger v. Pennsylvania, 171 IT. S. 1, 7, 8.

The commercial power of the Union can extend to written 
instruments, where they effect or are instruments of the pur-
chase and sale of property interests. Abmy v. California, 24 
Howard, 169; Woodruff n . Parham, 8 Wall. 123; Fairbanks 
n . United States, 181 U. S. 283.

The insurance cases, carefully read, are not authority for the 
proposition that a written instrument, like a bond or lottery 
ticket, which passes title to property upon delivery, may not 
be a commercial commodity. It will be noticed that this court 
has never had the question squarely presented whether Con-
gress may enact legislation regulating the interstate insurance 
business. In reading the court’s opinion upon these insurance 
cases the question actually presented to the court must be kep 
in mind. Woodruff v. Parham, 8 Wall. 123,138. The precise 
point decided is that the insurance business is not so commer-
cial in character that a State is obliged to admit such foreign 
insurance corporations. The foundation of all these decisions 
was that such corporations, being the mere creation of oca 
lawr, can have no legal existence beyond the limits of the so? 
ereignty where created, and that, therefore, their right to 0 
business in another State depends upon the grace of such Sta , 
which can impose terms or restrain altogether.

All these cases were predicated upon the fact that the met 
of transacting the business made the transactions 'intra-state an 
not interstate. The contract of insurance was completed wi 
the borders of the State in which the insured had his 
the insuring company acting through a local representative^ 
whom Mr. Justice White said, in Hooper v. Califorma, 
U. S. 648, that “ in the discharge of his business he is t e 
resentative of both parties to a certain extent.
v. Virginia, 8 Wall. 168. . ^s]ature

4. That the power to prohibit is absolute, and t e 
is the final judge of the wisdom of its exercise, seem 
clearly established upon both principle and authority.
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The most familiar exercise of the power to regulate commerce 
in the minds of the men who framed the Federal Constitution 
was, doubtless, the total or partial prohibition of traffic in par-
ticular articles. This was often accomplished by duties ; and 
those duties, so far as they were laid for prohibition, total or 
partial, and not for revenue, were regarded as regulations of 
commerce.

Refer to the journals of the Continental Congress, vol. 1, 
pp. 28,175,176; vol. 2, p. 189 ; the examination of Dr. Benja-
min Franklin at the bar of the House of Commons on Febru-
ary 7,1776 (1 Bigelow’s Life of Franklin, pp. 478, 479); John 
Dickinson’s “Letters from a Farmer,” published in 1768, pp. 15, 
18-19, 37-42, 43 (note), 60, 61, 66; Dr. Franklin’s letter to 
Joseph Galloway of February 25, 1775 (8 Spark’s Franklin’s 
Works, p. 146); John Adams’s letter to Jay of July 19, 1785 
(Works of John Adams, vol. 8, pp. 282, 283). The same view 
was maintained by the leading jurists and statesmen of the first 
two generations after the adoption of the Constitution; and 
W1t practical unanimity they based the protective tariff duties 
on the commerce clause of the Constitution. 1 Story on the 

onstitution, sec. 963; 2 Story, 1080 et seq. • James Madison’s 
e er to Joseph C. Cabell of March 22, 1827 (Writings of James 

P- 571); his letter to Cabell of September 18, 
(3 Madison, p. 636); Henry Clay’s reply to Barbour, 

i 1824 (Annals of Congress, p. 1994); Gulian C. Ver- 
P ancks letter to Drayton, New York, 1831, pp. 21-23 ; Speech 

homas Smith Grimke, etc., Charleston, 1829, p. 51.
cont^ rOni history of the period and the utterances of 
mo<jfemP°r^n^OUS wr^ers, the Constitution itself affords the 
rio-ht Pro°f that the right to regulate included the
right to prohibit.

rpi • .

comJ/S °Wn he.yond question when we consider the great 
recoffm’1111^8 Constitution. So clearly did the framers 
the power t ^he power to regulate commerce would include 
to such power>r°A^t\^a^ ^nser^eti an express exception 

all the hJnf\er^° re^uiate did not include the right to prohibit, 
e iscussion in the Constitutional Convention on
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the prohibition of the slave trade was a case of “ much ado 
about nothing.”

It cannot be contended that the power to prohibit the mi-
gration of freemen and the importation of slaves is referable to 
any other clause in the Constitution. The framers of the Con-
stitution regarded it as inherent in the power to regulate trade, 
and the exception that such legislation should not be made 
prior to 1808 is the clearest possible statement that after that 
year the prohibitory regulation could be made under the com-
merce clause of the Constitution.

In the exercise of its power to regulate foreign commerce, 
Congress has never hesitated to prohibit commerce in any par-
ticular article, or even to stop foreign commerce altogether, 
either for a fixed period of time or indefinitely. A well-known 
instance of partial prohibition is that of obscene literature, which 
has been part of our laws ever since the tariff act of August 30, 
1842, ch. 270, sec. 28. To the latter class belong the well- 
known non-importation and embargo laws of the period prior 
to the war of 1812. See Gibbons n . Ogden, 9 Wheat. 1,192- 
193 ; 2 Story on the Constitution, secs. 1264, 1289,1290.

Congress has the same power over interstate commerce as 
over commerce with the Indian tribes. The question wnein , 
under its power to regulate commerce with the Indian tri es, 
it could exclude any selected article from such commerce as 
deleterious, came up for decision in United States v. Holliday, 
3 Wall. 407, 416-418, and was decided in the affirmative in an 
opinion by Mr. Justice Miller. United States n  . Le Bns, 
U. S. 278 ; Sarlls v. United States, 152 IT. S. 570 ; United Sta 
n . Mayrand, 154 U. S. 552.

If Congress can exclude obscene literature from foreign co 
merce, why not from interstate commerce also ; and if itcan 
elude obscene literature, why can it not exclude lottery w 
If it can exclude spirituous liquors from commerce wi 
Indian tribes, why not from interstate commerce also ; an 1 
can exclude spirituous liquors, why can it not exclude 
tickets?

The principle has in effect already been decided by t is co 
States have undertaken in the interests of the public hea
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exclude importations of a certain kind from other States, and 
their legislation has been held by this court to be unconstitu-
tional. Railroad Co. v. Husen, 95 IT. S. 465; Minnesota v. 
Barber, 136 U. S. 313; Brimmer v. Rebman, 136 U. S. 78; 
Voight v. Wright, 141 IT. S. 62. These laws were not held to 
be void, because they in effect levied taxes upon imports ; for 
it is well settled that the word “ imports ” in the Constitution 
refers only to articles brought in from foreign countries. Li-
cense Cases, 5 How. 504, 623; Woodruff v. Pa/rham, 8 Wall. 
123; Brown v. Houston, 114 U. S. 622, 628; Coe v. Errol, 116 
U. S. 517, 526; Pittsburg Co. v. Louisiana, 156 IT. S. 590, 600.

The laws were held void because they were regulations of 
commerce. But the Constitution does not expressly prohibit 
States from regulating commerce. It merely gives the power 
of regulation to Congress. Whenever, therefore, this court has 
held a state law void as being a regulation of commerce, it has 
impliedly held that a law to the same effect could constitution-
ally be passed by Congress ; that is, so far as Congress is not 
restrained by some express prohibition.

The legislative history of the United States gives many in-
stances of prohibitory regulations of trade, none of which, to 
ray knowledge, has ever been declared unconstitutional. Ref-
erence has already been made to the embargo acts and the pro- 

ibitions of trade with the Indians. The exclusion of aliens 
as already been discussed, and the identity of foreign and in-

terstate commerce established by decisions of this court.
5. In re Rahrer, 140 U. S. 545, evidences very strongly the 

power of Congress to prohibit interstate trade. The act of 
ugust 8,1890, was passed by Congress with the full knowledge 
at in certain States of the Union the manufacture and sale of 

a recognized article of commerce was absolutely prohibited.
isregarding the mere form of words, and looking to the sub- 

s ance of this act, in connection with state legislation, it was a 
ous th of transportation to that State. It is obvi-
w.s at the power to pass such a law could not depend in any 
anTth^011 s^e statute, but must be inherent in Congress, 
har .ere^orean absolute prohibition of transportation would 

'e een valid if there had been no state statute. This court
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held the virtual prohibition of the transportation of liquors to 
certain States a valid exercise of constitutional power.

In this connection it is well to remember that the lottery act 
was not passed to conflict with or trespass upon the police powers 
of the State. Just as the Wilson Act, which was sustained in 
In re Rohrer, 140 IT. S. 545, was designed to make effective the 
police statutes of the State where prohibitory liquor laws were 
in force, this act of Congress was obviously intended to remove 
an obstruction which the channels of interstate trade presented 
to the various States in their attempt to suppress the lottery 
traffic.

Steam and electricity have woven the American people into 
3j closeness of life of which the framers of the Constitution never 
dreamed, and the necessity for Federal police regulations as to 
any matter within the Federal sphere of power becomes increas-
ingly apparent. The constitutionality of arbitrary prohibitions 
can be discussed when such a case arises, and as yet no such 
case has arisen, but a reasonable and proper prohibition of im-
moral or unsafe trade through the channels of interstate com-
merce is a police power which belongs to the Republic as the 
sovereign authority over interstate trade. Such police power 
must exist somewhere as to interstate trade. It cannot be non-
existent. Obviously it does not exist in the States; therefore 
it must exist in the Federal government, and there is nothing 
in the legislative or judicial history of the country that in any 
manner gainsays this conclusion.

Mr . Justi ce  Harlan , after making the, foregoing statement 
of facts, delivered the opinion of the court.

The appellant insists that the carrying of lottery tickets from 
one State to another State by an express company engaged in 
carrying freight and packages from State to State, althoug 
such tickets may be contained in a box or package, does no 
constitute, and cannot by any act of Congress be legally ma 
to constitute, commerce among the States within the meani o 
of the clause of the Constitution of the United States providing 
that Congress shall have power “ to regulate commerce
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foreign nations, and among the several States, and with the In-
dian tribes;” consequently, that Congress cannot make it an 
offence to cause such tickets to be carried from one State to an-
other.

The Government insists that express companies when en-
gaged, for hire, in the business of transportation from one State 
to another, are instrumentalities of commerce among- the States; 
that the carrying of lottery tickets from one State to another 
is commerce which Congress may regulate; and that as a means 
of executing the power to regulate interstate commerce Con-
gress may make it an offence against the United States to cause 
lottery tickets to be carried from one State to another.

The questions presented by these opposing contentions are of 
great moment, and are entitled to receive, as they have received, 
the most careful consideration.

What is the import of the word “ commerce ” as used in the 
Constitution ? It is not defined by that instrument. Un-
doubtedly, the carrying from one State to another by independ-
ent carriers of things or commodities that are ordinary subjects 
o traffic, and which have in themselves a recognized value in 
money, constitutes interstate commerce. But does not com-
merce among the several States include something more ? Does 
not the carrying from one State to another, by independent 
carriers, of lottery tickets that entitle the holder to the pay-
ment of a certain amount of money therein specified also con-
stitute commerce among the States?

t is contended by the parties that these questions are an- 
in ^ormer decisions of this court, the Government
roS1Sfln^ . ^le principles heretofore announced support its 
pellant15 con^rar^ confidently asserted by the ap-
decisio 18 ma^es necessary to ascertain the import of such 
SOmS1Ons‘ UP°n that inquiry we now enter, premising that 
pnnir°^0S1^0I1S were advanced in argument that need not be 
best t 1 i- ln tile exammatlon of former judgments it will be 
render d°° ^em somewhat in the order in which they were 
the narf* hen Pri°r adjudications have been thus collated 
case m ^roun^s uPon which the judgment in the present

us necessarily rest can be readily determined. We may
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here remark that some of the cases referred to may not bear 
directly upon the questions necessary to be decided, but atten-
tion will be directed to them as throwing light upon the gen-
eral inquiry as to the meaning and scope of the commerce clause 
of the Constitution.

The leading case under the commerce clause of the Constitu-
tion is Gibbons v. Ogden, 9 Wheat. 1,189, 194. Referring to 
that clause, Chief Justice Marshall said: “ The subject to be 
regulated is commerce; and our Constitution being, as was aptly 
said at the bar, one of enumeration, and not of definition, to 
ascertain the extent of the power, it becomes necessary to settle 
the meaning of the word. The counsel for the appellee would 
limit it to traffic, to buying and selling, or the interchange of 
commodities, and do not admit that it comprehends navigation. 
This would restrict a general term, applicable to many objects, 
to one of its significations. Commerce, undoubtedly, is traffic, 
but it is something more; it is intercourse. It describes the 
commercial intercourse between nations, and parts of nations, 
in all its branches, and is regulated by prescribing rules for 
carrying on that intercourse. ... It has been truly said, 
that commerce, as the word is used in the Constitution, is a uni, 
every part of which is indicated by the term. If this be t e 
admitted meaning of the word, in its application to foreign na 
tions, it must carry the same meaning throughout the sentence, 
and remain a unit, unless there be some plain intelligible cans 
which alters it. The subject to which the power is next ap 
plied, is to commerce, ‘ among the several States.’ The 
‘ among ’ means intermingled with. A thing which is a’non° 
others is intermingled with them. Commerce among the a 
cannot stop at the external boundary line of each State, 
may be introduced into the interior. It is not intende 
that these words comprehend that commerce, which 1Sc0.^ 
pletely internal, which is carried on between man and 
a State, or between different parts of the same State, an 'v 
does not extend to or affect other States. Such a Povver/'nsive 
be inconvenient and is certainly unnecessary. Compre 
as the word ‘ among’ is, it may very properly be restric 
that commerce which concerns more States than one.



LOTTERY CÁSE. 347

Opinion of the Court.

The genius and character of the whole Government seem to be, 
that its action is to be applied to all the external concerns of 
the Nation, and to those internal concerns which affect the 
States generally ; but not to those which are completely within 
a particular State, which do not affect other States, and with 
which it is not necessary to interfere, for the purpose of execut-
ing some of the general powers of the Government. . . . ” 

Again: “We are now arrived at the inquiry—what is this 
power? It is the power to regulate ; that is, to prescribe the 
rule by which commerce is to be governed. This power, like 
all others vested in Congress, is complete in itself, may be exer-
cised to its utmost extent, and acknowledges no limitations, 
other than are prescribed in the Constitution. These are ex-
pressed in plain terms, and do not affect the questions which 
arise in this case, or which have been discussed at the bar. If, 
as has always been understood, the sovereignty of Congress, 
though limited to specified objects, is plenary as to those ob-
jects, the power over commerce with foreign nations, and among 
t e several States, is vested in Congress as absolutely as it would 
he in a single government, having in its constitution the same re-
strictions on the exercise of the power as are found in the Con-
stitution of the United States.”

fr. Justice Johnson, in the same case, expressed his entire ap-
probation of the judgment rendered by the court, but delivered 
a separate opinion indicating the precise grounds upon which 

is conclusion rested. Referring to the grant of power over 
commerce, he said: “My opinion is founded on the application 
° e Wor(^s the grant to the subject of it. The ‘ power to 
eou ate commerce,’ here meant to be granted, was that power 
o regu ate commerce which previously existed in the States, 

su^w at was that power? The States were, unquestionably, 
preme ; and each possessed that power over commerce, which 

law fto reside in every sovereign State. . . . The 
all ° nati°nS’ re£ardin£ man as a social animal, pronounces

Onai]tlei'ce legitimate, in a state of peace, until prohibited 
uierceS1fbVe Power a sovereign State over com-
limit a dGI>e °re’ amoun^s nothing more than a power to

an restrain it at pleasure. And since the power to pre-
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scribe the limits to its freedom, necessarily implies the power 
to determine what shall remain unrestrained, it follows that 
the power must be exclusive; it can reside but in one poten-
tate ; and hence, the grant of this power carries with it the 
whole subject, leaving nothing for the State to act upon.”

The principles announced in Gibbons n . Ogden were reaffirmed 
in Brown n . Maryland, 12 Wheat. 419, 446. After expressing 
doubt whether any of the evils proceeding from the feeble-
ness of the Federal Government contributed more to the estab-
lishing of the present constitutional system than the deep and 
general conviction that commerce ought to be regulated by 
Congress, Chief Justice Marshall, speaking for the court, said: 
“ It is not, therefore, matter of surprise that the grant should 
be as extensive as the mischief, and should comprehend all for-
eign commerce, and all commerce among the States.” Con-
sidering the question as to the just extent of the power to regulate 
commerce with foreign nations and among the several States, 
the court reaffirmed the doctrine that the power was “ com-
plete in itself, and to acknowledge no limitations other than are 
prescribed by the Constitution. . . . Commerce is inter-
course; one of its most ordinary ingredients is traffic.”

In the Passenger Cases, 7 How. 283, the court adjudged cer-
tain statutes of New York and Massachusetts, imposing taxes 
upon alien passengers arriving in the ports of those States, to 
be in violation of the Constitution and laws of the United States- 
In the separate opinions delivered by the Justices there w 
not be found any expression of doubt as to the doctrines a 
nounced in Gibbons n . Ogden. Mr. Justice McLean said: Com 
merce is defined to be ‘ an exchange of commodities.’ Lu 
definition does not convey the full meaning of the term, 
includes ‘ navigation and intercourse.’ That the transporta ion 
of passengers is part of commerce is not now an open ques ion- 
Mr. Justice Grier said: “ Commerce, as defined by this cou’j 
means something more than traffic—it is intercourse;
power committed to Congress to regulate commerce is » 
cised by prescribing rules for .carrying on that intercourse^ 
The same views were expressed by Mr. Justice Wayne, m 
separate opinion. He regarded the question then be or
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court as covered by the decision in Gibbons n . Ogden, and in 
respect to that case he said : “ It will always be a high and hon-
orable proof of the eminence of the American bar of that day, 
and of the talents and distinguished ability of the Judges who 
were then in the places which we now occupy.” Mr. Justice 
Catron and Mr. Justice McKinley announced substantially the 
same views.

In Almy v. State of California, 24 How. 169, a statute of 
California imposing a stamp duty upon bills of lading for gold 
or silver transported from that State to any port or place out of 
the State was held to be a tax on exports, in violation of the pro-
vision of the Constitution declaring that “ no tax or duty shall be 
laid on articles exported from any State.” But in Woodruff 
v. Parham, 8 Wall. 123, 138, this court, referring to the Almy 
case, said it was well decided upon a ground not mentioned in 
the opinion of the court, namely, that, although the tax there 
in question was only on bills of lading, “ such a tax was a regu-
lation of commerce, a tax imposed upon the transportation of 
goods from one State to another, over the high seas, in conflict 
with that freedom of transit of goods and persons between one 
tate and another, which is within the rule laid down in Cran-

I y. Nevada, and with the authority of Congress to regulate 
commerce among the States.”

In Henderson &c. v. Mayor &c., 92 U. S. 259, 270, which in-
volved the constitutional validity of a statute of New York re- 
a mg to vessels bringing passengers to that port, this court, 

spea mg by Mr. Justice Miller, said: “ As already indicated, 
th Pr?visi°ns °f the Constitution of the United States, on which 

e principal reliance is placed to make void the statute of New 
or , is that which gives to Congress the power ‘ to regulate 

v With forei8nnations.’ As was said in United States 
o % ay, 3 Wall. 417, 6 commerce with foreign nations 

citirJ COmmerce between citizens of the United States and 
and itS °r Subjects of foreign governments.’ It means trade, 
twAPn me^ns intercourse. It means commercial intercourse be- 
cludes J°nS’.an(^ Parts of nations, in all its branches. It in- 
terennr^'1^3«1011’ aS Principal means by which foreign in-

is e ected, To regulate this trade and intercourse is
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to prescribe the rules by which it shall be conducted. ‘ The 
mind,’ says the great Chief Justice, ‘can scarcely conceive a 
system for regulating commerce between nations which shall 
exclude all laws concerning navigation, which shall be silent on 
the admission of the vessels of one nation into the ports of an-
other; ’ and he might have added, with equal force, which pre-
scribed no terms for the admission of their cargo or their pas-
sengers. Gibbons v. Ogden, 9 Wheat. 190.”

The question of the scope of the commerce clause was again 
considered in Pensacola Tel. Co. n . Western Union Tel. Co., 
96 U. S. 1, 9, 12, involving the validity of a statute of Florida, 
which assumed to confer upon a local telegraph company the 
exclusive right to establish and maintain lines of electric tele-
graph in certain counties of Florida. This court held the act 
to be unconstitutional. Chief Justice Waite, delivering its 
judgment, said: “ Since the case of Gibbons v. Ogden, 9 Wheat. 
1, it has never been doubted that commercial intercourse is an 
element of commerce which comes within the regulating power 
of Congress. Post offices and post roads are established to 
faciliate the transmission of intelligence. Both commerce and 
the postal service are placed within the power of Congress, be-
cause, being national in their operation, they should be under 
the protecting care of the National Government. The powers 
thus granted are not confined to the instrumentalities of com-
merce, or the postal service known or in use when the Consti-
tution was adopted, but they keep pace with the progress of 
the country, and adapt themselves to the new developments of 
time and circumstances. They extend from the horse with its 
rider to the stage coach, from the sailing vessel to the steam-
boat, from the coach and the steamboat to the railroad, and 
from the railroad to the telegraph, as these new agencies are 
successively brought into use to meet the demands of increas-
ing population and wealth. They were intended for the gov 
ernment of the business to which they relate, at all times an 
under all circumstances. As they were entrusted to the Gen 
eral Government for the good of the nation, it is not only the 
right, but the duty, of Congress to see to it that intercourse 
among the States and the transmission of intelligence are no
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obstructed or unnecessarily encumbered by state legislation. 
The electric telegraph marks an epoch in the progress of time. 
In a little more than a quarter of a century it has changed the 
habits of business, and become one of the necessities of com-
merce. It is indispensable as a means of intercommunication, 
but especially is it so in commercial transactions.” In his dis-
senting opinion in that case Mr. Justice Field speaks of the 
importance of the telegraph “ as a means of intercourse,” and 
of its constant use in commercial transactions.

In County of Mobile v. Kimball, 102 U. S. 691, Mr. Justice 
Field, delivering the judgment of the court, said: “ Commerce 
with foreign countries and among the States, strictly con-
sidered, consists in intercourse and traffic, including in these 
terms navigation and the transportation and transit of persons 
and property, as well as the purchase, sale, and exchange of 
commodities.” This principle was expressly reaffirmed in Glou-
cester Ferry Co. n . Pennsylvania, 114 U. S. 196, 203.

Applying the doctrine announced in Pensacola Tel. Co. v. 
Western Union Tel. Co., it was held in Telegraph Co. n . Texas, 
105 U. S. 460, that the law of a State imposing a tax on pri-
vate telegraph messages sent out of the State was unconstitu-
tional, as being, in effect, a regulation of interstate commerce.

In Frown v. Houston, 114 U. S. 622, 630, it was declared by 
the court, speaking by Mr. Justice Bradley, that “ the power 
o regulate commerce among the several States is granted to 
ongress in terms as absolute as is the power to regulate com-

merce with foreign nations.” The same thought was expressed 
m Bowman n . Chicago &c. Bailway Co.,YHd U. S. 465,482;

ruteher v. Kentucky, 141 [J. S. 47, 58, and Pittsburg Coal Co. 
v. Bates, 156 U, S. 577, 587.

Pickard v. Pullman Southern Car Company, 117 U. S. 
“th^ Sa^ settled by the adjudged cases that to tax 
th q  tra USit Passengers from foreign countries or between 

e tates, is to regulate commerce.”
^ln Western Union Tel. Co. v. Pendleton, 122 U. S. 347, 356, 
am C0Ur, recoSnized the commerce with foreign countries and 
not°n£/ 6 States which Congress could regulate as including

On y the exchange and transportation of commodities, or
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visible, tangible things, but the carriage of persons, and the 
transmission by telegraph of ideas, wishes, orders and intelli-
gence. See also Katterman v. Tel. Co., 127 IT. S. 411, and 
Leloup v. Port of Mobile, 127 IT. S. 640.

In Covington dbc. Bridge Compa/ny v. Kentucky, 154 U. S. 
204, 218, the question was as to the validity, under the com-
merce clause of the Constitution, of an act of the Kentucky 
Legislature relating to tolls to be charged or received for pass-
ing over the bridge of the Covington and Cincinnati Bridge 
Company, a corporation of both Kentucky and Ohio, erected 
between Covington and Cincinnati. A state enactment pre-
scribing a rate of toll on the bridge was held to be unconstitu-
tional, as an unauthorized regulation of interstate commerce. 
The court, reaffirming the principles announced in Gloucester 
Ferry Company v. Pennsylvania, 114 IT. S. 196, and in Wabash 
dec. Bailway Company v. Illinois, 118 IT. S. 557, said, among 
other things: “ Commerce was defined in Gibbons n . Ogden, 
9 Wheat. 1,189, to be ‘ intercourse,’ and the thousands of people 
who daily pass and repass over this bridge may be as truly 
said to be engaged in commerce as if they were shipping cargoes 
of merchandise from New York to Liverpool. While the bridge 
company is not itself a common carrier, it affords a highway 
for such carriage, and a toll upon such bridge is as much a tax 
upon commerce as a toll upon a turnpike is a tax upon the 
traffic of such turnpike, or the charges upon a ferry a tax upon 
the commerce across a river.”

At the present term of the court we said that “ transporta 
tion for others, as an independent business, is commerce, ir 
respective of the purpose to sell or retain the goods which t e 
owner may entertain with regard to them after they shall a'e 
been delivered.” Hanley &c. n . Kansas City Southern a 
way, 187 U. S. 617. ..

This reference to prior adjudications could be extende i 1 
were necessary to do so. The cases cited however sufficien J 
indicate the grounds upon which this court has proceede w 
determining the meaning and scope of the commerce c 
They show that commerce among the States embraces naV1° 
tion, intercourse, communication, traffic, the transit of pers ’
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and the transmission of messages by telegraph. They also 
show that the power to regulate commerce among the several 
States is vested in Congress as absolutely as it would be in a 
single government, having in its constitution the same restric-
tions on the exercise of the power as are found in the Con-
stitution of the United States; that such power is plenary, 
complete in itself, and may be exerted by Congress to its ut-
most extent, subject only to such limitations as the Constitu-
tion imposes upon the exercise of the powers granted by it ; 
and that in determining the character of the regulations to be 
adopted Congress has a large discretion which is not to be con-
trolled by the courts, simply because, in their opinion, such 
regulations may not be the best or most effective that could 
be employed.

We come then to inquire whether there is any solid founda-
tion upon which to rest the contention that Congress may not 
regulate the carrying of lottery tickets from one State to an- 
otherf at least by corporations or companies whose business it 
is, for hire, to carry tangible property from one State to an-
other.

It was said in argument that lottery tickets are not of any 
real or substantial value in themselves, and therefore are not 
subjects of commerce. If that were conceded to be the only 
egal test as to what are to be deemed subjects of the commerce 

at may be regulated by Congress, we cannot accept as accu-
rate t e broad statement that such tickets are of no value, 

pon their face they showed that the lottery company offered 
a arge capital prize, to be paid to the holder of the ticket 

inning the prize at the drawing advertised to be held at As- 
ba0^11' araS'llay- Money was placed on deposit in different 
sent'S ln United States to be applied by the agents repre- 
Th 6 ^°^ery company to the prompt payment of prizes. 
sold86 1Cd etS Were ^le sut)ject °f traffic ; they could have been 
to hi 6 ^°^er was assur'ed that the company would pay 
not ha e amount of the prize drawn. That the holder might 
countr enf°rce his claim in the courts of any
thp mJ Tx- lng drawing of lotteries illegal, and forbidding 

cu a ion of lottery tickets, did not change the fact that 
vol . clxxxviii —23
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the tickets issued by the foreign company represented so much 
money payable to the person holding them and who might 
draw the prizes affixed to them. Even if a holder did not 
draw a prize, the tickets, before the drawing, had a money 
value in the market among those who chose to sell or buy 
lottery tickets. In short, a lottery ticket is a subject of traffic, 
and is so designated in the act of 1895. 28 Stat. 963. That 
fact is not without significance in view of what this court has 
said. That act, counsel for the accused well remarks, was in-
tended to supplement the provisions of prior acts excluding 
lottery tickets from the mails and prohibiting the importation 
of lottery matter from abroad, and to prohibit the causing lot-
tery tickets to be carried, and lottery tickets and lottery adver-
tisements to be transferred, from one State to another by any 
means or method. 15 Stat. 196; 17 Stat. 302; 19 Stat. 90; 
Rev. Stat. § 3894; 26 Stat. 465 ; 28 Stat. 963.

We are of opinion that lottery tickets are subjects of traffic 
and therefore are subjects of commerce, and the regulation of 
the carriage of such tickets from State to State, at least by in-
dependent carriers, is a regulation of commerce among the 
several States.

But it is said that the statute in question does not regulate 
the carrying of lottery tickets from State to State, but by pun-
ishing those who cause them to- be so carried Congress in effec 
prohibits such carrying ; that in respect of the carrying from 
one State to another of articles or things that are, in fact, or 
according to usage in business, the subjects of commerce, 
authority given Congress was not to prohibit, but only to 
late. This view was earnestly pressed at the bar by learne 
counsel, and must be examined.

It is to be remarked that the Constitution does not e ue 
what is to be deemed a legitimate regulation of interstate co 
merce. In Gibbons v. Ogden it was said that the PoW^r, 
regulate such commerce is the power to prescribe the rue 
which it is to be governed. But this general observation eav^ 
it to be determined, when the question comes before the co , 
whether Congress in prescribing a particular rule has ex 
its power under the Constitution. While our Governme
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must be acknowledged by all to be one of enumerated powers, 
McCulloch v. Maryland^ 4 Wheat. 316, 405, 407, the Constitu-
tion does not attempt to set forth all the means by which such 
powers may be carried into execution. It leaves to Congress 
a large discretion as to the means that may be employed in 
executing a given power. The sound construction of the Con-
stitution, this court has said, “ must allow to the national legis-
lature that discretion, with respect to the means by which the 
powers it confers are to be carried into execution, which will 
enable that body to perform the high duties assigned to it, in 
the manner most beneficial to the people. Let the end be legit-
imate, let it be within the scope of the Constitution, and all 
means which are appropriate, which are plainly adapted to 
that end, which are not prohibited, but consist with the letter 
and spirit of the Constitution, are constitutional.” 4 Wheat. 
421.

We have said that the carrying from State to State of lottery 
tickets constitutes interstate commerce, and that the regulation 
of such commerce is within the power of Congress under the 
Constitution. Are we prepared to say that a provision which 
is, m effect, aprohibition of the carriage of such articles from 
State to State is not a fit or appropriate mode for the regular 
tiQn of that particular kind of commerce ? If lottery traffic, 
earned on through interstate commerce^ is a matter of which 

ongress may take cognizance and over which its power may 
e exerted, can it be possible that it must tolerate the traffic, 

aa simply regulate the manner in which it may be carried on ? 
th* n°’L ^'on8'ress’ f°r protection of the people of all 

e ates, and under the power to regulate interstate commerce, 
evise such means, within the scope of the Constitution, and 

no prohibited by it, as will drive that traffic out of commerce 
among the States?

n determining whether regulation may not under some cir- 
hihf anCeS ProPerly take the form or have the effect of pro- 
bv th°n5 na^ure the interstate traffic which it was sought 

e act of May 2, 1895, to suppress cannot be overlooked. 
npon^r^0^1-^ ^tute Congress no doubt shared the views 

e subject of lotteries heretofore expressed by this court.
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In Phalen v. Virgi/nia, 8 How. 163, 168, after observing that 
the suppression of nuisances injurious to public health or moral-
ity is among the most important duties of Government, this 
court said : “ Experience has shown that the common forms of 
gambling are comparatively innocuous when placed in contrast 
with the widespread pestilence of lotteries. The former are 
confined to a few persons and places, but the latter infests the 
whole community; it enters every dwelling; it reaches every 
class; it preys upon the hard earnings of the poor; it plunders 
the ignorant and simple.” In other cases we have adjudged 
that authority given by legislative enactment to carry on a lot-
tery, although based upon a consideration in money, was not 
protected by the contract clause of the Constitution; this, for 
the reason that no State may bargain away its power to protect 
the public morals, nor excuse its failure to perform a public 
duty by saying that it had agreed, by legislative enactment, 
not to do so. Stone v. Mississippi, 101 U. S. 814; Douglas v. 
Kentucky, 168 U. S. 488.

If a State, when considering legislation for the suppression of 
lotteries within its own limits, may properly take into view the 
evils that inhere in the raising of money, in that mode, why 
may not Congress, invested with the power to regulate com-
merce among the several States, provide that such commerce 
shall not be polluted by the carrying of lottery tickets from 
one State to another ? In this connection it must not be for-
gotten that the power of Congress to regulate commerce among 
the States is plenary, is complete in itself, and is subject to no 
limitations except such as may be found in the Constitution. 
What provision in that instrument can be regarded as limiting 
the exercise of the power granted ? What clause can be cited 
which, in any degree, countenances the suggestion that on 
may, of right, carry or cause to be carried from one State 
another that which will harm the public morals ? We canI1° 
think of any clause of that instrument that could possib y 
invoked by those who assert their right to send lottery tic 
from State to State except the one providing that no person 
shall be deprived of his liberty without due process of a" 
We have said that the liberty protected by the Constitu io
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embraces the right to be free in the enjoyment of one’s facul-
ties ; “ to be free to use them in all lawful ways; to live and 
work where he will; to earn his livelihood by any lawful calling; 
to pursue any livelihood or avocation, and for that purpose to 
enter into all contracts that may be proper.” Allgeyer v. Lou- 
isiana, 165 U. S. 578, 589. But surely it will not be said to be 
a part of any one’s liberty, as recognized by the supreme law 
of the land, that he shall be allowed to introduce into commerce 
among the States an element that will be confessedly injurious 
to the public morals.

If it be said that the act of 1895 is inconsistent with the 
Tenth Amendment, reserving to the States respectively or to 
the people the powers not delegated to the United States, the 
answer is that the power to regulate commerce among the 
States has been expressly delegated to Congress.

Besides, Congress, by that act, does not assume to interfere 
with traffic or commerce in lottery tickets carried on exclusively 
within the limits of any State, but has in view only commerce 
of that kind among the several States. It has not assumed to 
interfere with the completely internal affairs of any State, and 

as only legislated in respect of a matter which concerns the 
people of the United States. As a State may, for the purpose of 
guarding the morals of its own people, forbid all sales of lottery 
ic 'ets within its limits, so Congress, for the purpose of guard-

ing the people of the United States against the “ widespread 
pestilence of lotteries ” and to protect the commerce which 
concerns all the States, may prohibit the carrying of lottery 
lc ets from one State to another. In legislating upon the sub- 

jec o the traffic in lottery tickets, as carried on through in- 
ers ate commerce, Congress only supplemented the action of 

o ose tates perhaps all of them—which, for the protection 
as th6 mora^s’ prohibit the drawing of lotteries, as well 
tive V S ’6 °r c^rcu^a^on lottery tickets, within their respec- 
declarSa^’ *n e^ec^’ ^bat would uot permit the 
pie J P° 1C^ °^. ^le State8» which sought to protect their peo- 
thrown1©8^ 6 m^sc^^s the lottery business, to be over- 
■\ye sh °id ,1Sr?^ari^ed by the agency of interstate commerce.

ou esitate long before adjudging that an evil of such
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appalling character, carried on through interstate commerce, 
cannot be met and crushed by the only power competent to 
that end. We say competent to that end, because Congress 
alone has the power to occupy, by legislation, the whole field 
of interstate commerce. What was said by this court upon a 
former occasion may well be here repeated : “ The framers of 
the Constitution never intended that the legislative power of 
the Nation should find itself incapable of disposing of a subject 
matter specifically committed to its charge.” In re Rohrer, 
140 U. S. 545, 562. If the carrying of lottery tickets from one 
State to another be interstate commerce, and if Congress is of 
opinion that an effective regulation for the suppression of lot-
teries, carried on through such commerce, is to make it a crim-
inal offence to cause lottery tickets to be carried from one State 
to another, we know of no authority in the courts to hold that 
the means thus devised are not appropriate and necessary to 
protect the country at large against a species of interstate com-
merce which, although in general use and somewhat favored m 
both national and state legislation in the early history of the 
country, has grown into disrepute and has become offensive to 
the entire people of the Nation. It is a'kind of traffic which 
no one can be entitled to pursue as of right.

That regulation may sometimes appropriately assume the 
form of prohibition is also illustrated by the case of diseased 
cattle, transported from one State to another. Such cattle may 
have, notwithstanding their condition, a value in money for 
some purposes, and yet it cannot be doubted that Congres, 
under its power to regulate commerce, may either provide or 
their being inspected before transportation begins, or, in 
discretion, may prohibit their being transported from one b 
to another. Indeed, by the act of May 29, 1884, c. 60, oa 
gress has provided : “ That no railroad company within 
United States, or the owners or masters of any steam or sailing 
or other vessel or boat, shall receive for transportation or tran 
port, from one State or Territory to another, or from any a 
into the District of Columbia, or from the District into• 
State, any live stock affected with any contagious, infec io 
or communicable disease, and especially the disease known
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pleuro-pneumonia ; nor shall any person, company, or corpora-
tion deliver for such transportation to any railroad company, 
or master or owner of any boat or vessel, any live stock, know-
ing them to be affected with any contagious, infectious, or 
communicable disease ; nor shall any person, company, or cor-
poration drive on foot or transport in private conveyance from 
one State or Territory to another, or from any State into the 
District of Columbia, or from the District into any State, any 
live stock, knowing them to be affected with any contagious, 
infectious, or communicable disease, and especially the disease 
known as pleuro-pneumonia.” Heid v. State of Colorado, 187 
U. S. 137, present term.

The act of July 2, 1890, known as the Sherman Anti-Trust 
Act, and which is based upon the power of Congress to regulate 
commerce among the States, is an illustration of the proposition 
that regulation may take the form of prohibition. The object 
of that act was to protect trade and commerce against unlaw-
ful restraints and monopolies. To accomplish that object Con-
gress declared certain contracts to be illegal. That act, in ef- 
ect, prohibited the doing of certain things, and its prohibitory 

clauses have been sustained in several cases as valid under the 
power of Congress to regulate interstate commerce. United 
States v. Trans-Missouri Freight Association, 166 U. S. 290 ; 
United States v. Joint Traffic Association, 171 U. S. 505 ; Ad-
dyston Pipe & Steel Company v. United States, 175 U. S. 211. 
n the case last named the court, referring to the power of Con-

gress to regulate commerce among the States, said : “ In Gib- 
ons v. Ogden, supra, the power was declared to be complete 

in itself, and to acknowledge no limitations other than are pre-
sen ed by the Constitution. Under this grant of power to 

ongress, that body, in our judgment, may enact such legisla- 
ion as shall declare void and prohibit the performance of any 

c°n ract between individuals or corporations where the natural 
to d‘ lre°t e^ec^ suc^ a conhract will be, when carried out, 

irectly, and not as a mere incident to other and innocent 
Jirposes, regulate to any substantial extent interstate com- 

erce. ( And when we speak of interstate we also include in 
meaning foreign commerce.) We do not assent to the cor-
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rectness of the proposition that the constitutional guaranty of 
liberty to the individual to enter into private contracts limits 
the power of Congress and prevents it from legislating upon 
the subject of contracts of the class mentioned. The power to 
regulate interstate commerce is, as stated by Chief Justice Mar-
shall, full and complete in Congress, and there is no limitation 
in the grant of the power which excludes private contracts of 
the nature inquestion from the jurisdiction of that body. Nor 
is any such limitation contained in that other clause of the Con-
stitution which provides that no person shall be deprived of 
life, liberty or property without due process of law.” Again : 
“ The provision in the Constitution does not, as we believe, ex-
clude Congress from legislating with regard to contracts of the 
above nature while in the exercise of its constitutional right to 
regulate commerce among the States. On the contrary, we 
think the provision regarding the liberty of the citizen is, to 
some extent, limited by the commerce clause of the Constitution, 
and that the power of Congress to regulate interstate commerce 
comprises the right to enact a law prohibiting the citizen from 
entering into those private contracts which directly and sub-
stantially, and not merely indirectly, remotely, incidentally 
and collaterally, regulate to a greater or less degree commerce 
among the States.”

That regulation may sometimes take the form or have the 
effect of prohibition is also illustrated in the case of •/# 
Rohrer, 140 U. S. 545. In Mugler v. Kansas, 123 U. S. 623, 
it was adjudged that state legislation prohibiting the manu 
facture of spirituous, malt, vinous, fermented or other in 
toxicating liquors within the limits of the State, to be there 
sold or bartered for general use as a beverage, does no 
necessarily infringe any right, privilege or immunity seen 
by the Constitution of the United States or by the an^fl 
ments thereto. Subsequently in Bowman v. Chicago &c. ua 
wa/y Co., 125 U. S. 465, this court held that ardent spin8, 
distilled liquors, ale and beer were subjects of exchange, nr 
and traffic, and were so recognized by the usages of the¡com 
mercial world, as well as by the laws of Congress and t e 
cisions of the courts. In Leisy v. Hardin, 135 U. 8. 16 ,



LOTTERY CASE. 361

Opinion of the Court.

court again held that spirituous liquors were recognized arti-
cles of commerce, and declared a statute of Iowa prohibiting 
the sale within its limits of any intoxicating liquors, except for 
pharmaceutical, medicinal, chemical or sacramental purposes, 
under a state license, to be repugnant to the commerce clause 
of the Constitution, if applied to the sale, within the State, by 
the importer, in the original, unbroken packages, of such liquors 
manufactured in and brought from another State. And in de-
termining whether a State could prohibit the sale within its 
limits, in original, unbroken packages, of ardent spirits, dis-
tilled liquors, ale and beer, imported from another State, this 
court said that they were recognized by the laws of Congress 
as well as by the commercial world “ as subjects of exchange, 
barter and traffic,” and that “ whatever our individual views 
may be as to the deleterious or dangerous qualities of particu-
lar articles, we cannot hold that any articles which Congress 
recognized as subjects of commerce are not such.” Leisy v. 
Hardin, 135 IL S. 100, 110, 125.

Then followed the passage by Congress of the act of August 8, 
890,26 Stat. 313, c. 728, providing “ that all fermented, distilled, 

or other intoxicating liquors or liquids transported into any 
tate or Territory, or remaining therein for use, consumption, 

sa e or storage therein, shall upon arrival in such State or Ter-
ritory be subject to the operation and effect of the laws of such 

ate or Territory enacted in the exercise of its police powers, 
0 e same extent and in the same manner as though such 
1(]ui s or liquors had been produced in such State or Territory, 
11 s all not be exempt therefrom by reason of being intro- 

susT ’ i*1 ori§Tnal packages or otherwise.” That act was
aine in the Rohrer case as a valid exercise of the power of 

ngress to regulate commerce among the States.
nrov' ‘ l°^es T* 170 U. S. 412, 426, that statute—all of its 
of th1S1<SfS re&arded—was held as not causing the power
intox^ *a^ac^ *° an interstate commerce shipment of 
under^ ^uors “ whilst the merchandise was in transit 
tinnt^SUC 'Pment> and until its arrival at the point of des-

Thus to the consi^.”
s un er its power to regulate interstate commerce, as in-
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volved in the transportation, in original packages, of ardent 
spirits from one State to another, Congress, by the necessary 
effect of the act of 1890 made it impossible to transport such 
packages to places within a prohibitory State and there dispose 
of their contents by sale; although it had been previously held 
that ardent spirits were recognized articles of commerce and, 
until Congress otherwise provided, could be imported into a 
State, and sold in the original packages, despite the will of the 
State. If at the time of the passage of the act of 1890 all the 
States had enacted liquor laws prohibiting the sale of intoxicat-
ing liquors within their respective limits, then the act would nec-
essarily have had the effect to exclude ardent spirits altogether 
from commerce among the States ; for no one would ship, for 
purposes of sale, packages containing such spirits to points 
within any State that forbade their sale at any time or place, 
even in unbroken packages, and, in addition, provided for the 
seizure and forfeiture of such packages. So that we have in 
the Rahrer case a recognition of the principle that the power 
of Congress to regulate interstate commerce may sometimes be 
exerted with the effect of excluding particular articles from such 
commerce.

It is said, however, that if, in order to suppress lotteries car-
ried on through interstate commerce, Congress may exclude lot-
tery tickets from such commerce, that principle leads neces-
sarily to the conclusion that Congress may arbitrarily exclude 
from commerce among the States any article, commodity or 
thing, of whatever kind or nature, or however useful or valu-
able, which it may choose, no matter with what motive, to de-
clare shall not be carried from one State to another. It will be 
time enough to consider the constitutionality of such legislation 
when we must do so. The present case does not require t e 
court to declare the full extent of the power that Congress ma) 
exercise in the regulation of commerce among the States, 
may, however, repeat, in this connection, what the court has 
heretofore said, that the power of Congress to regulate co 
merce among the States, although plenary, cannot be deem 
arbitrary, since it is subject to such limitations or restrictions
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are prescribed by the Constitution. This power, therefore, may 
not be exercised so as to infringe rights secured or protected by 
that instrument. It would not be difficult to imagine legisla-
tion that would be justly liable to such an objection as that 
stated, and be hostile to the objects for the accomplishment of 
which Congress was invested with the general power to regu-
late commerce among the several States. But, as often said, 
the possible abuse of a power is not an argument against its 
existence. There is probably no governmental power that may 
not be exerted to the injury of the public. If what is done by 
Congress is manifestly in excess of the powers granted to it, 
then upon the courts will rest the duty of adjudging that its 
action is neither legal nor binding upon the people. But if 
what Congress does is within the limits of its power, and is sim-
ply unwise or injurious, the remedy is that suggested by Chief 
Justice Marshall in Gibbons v. Ogden., when he said: “ The 
wisdom and the discretion of Congress, their identity with the 
people, and the influence which their constituents possess at 
elections, are, in this, as in many other instances, as that, for 
example, of declaring war, the sole restraints on which they 
have relied, to secure them from its abuse. They are the re-
straints on which the people must often rely solely, in all rep-
resentative governments.”

The whole subject is too important, and the questions sug-
gested by its consideration are too difficult of solution, to jus- 
ti y any attempt to lay down a rule for determining in advance 

e validity of every statute that may be enacted under the 
commerce clause. We decide nothing more in the present case 

an that lottery tickets are subjects of traffic among those who 
c oose to sell or buy them ; that the carriage of such tickets by 
in ependent carriers from one State to another is therefore in-

ns ate commerce; that under its power to regulate commerce 
among the several. States Congress—subject to the limitations 
inpose by the Constitution upon the exercise of the powers 

n ■ h’K ^aS Plenary authority over such commerce, and may 
thatthe carriage of such tickets from State to State; and 

egis ation to that end, and of that character, is not incon-
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sistent with any limitation or restriction imposed upon the exer-
cise of the powers granted to Congress.

The judgment is
Affirmed.

Mr . Chief  Justice  Fuller , with whom concur Mr . Justice  
Brewe r , Mr . Justi ce  Shira s and Mr . Justic e Peckham , dis-
senting.

Although the first section of the act of March 2,1895, 28 
Stat. 963, c. 191, is inartificially drawn, I accept the contention 
of the Government that it makes it an offence (1) to bring lot-
tery matter from abroad into the United States; (2) to cause 
such matter to be deposited in or carried by the mails of the 
United States; (3) to cause such matter to be carried from one 
State to another in the United States ; and further, to cause any 
advertisement of a lottery or similar enterprise to be brought 
into the United States, or be deposited or carried by the mails, 
or transferred from one State to another.

The case before us does not involve in fact the circulation of 
advertisements and the question of the abridgement of the free-
dom of the press ; nor does it involve the importation of lottery 
matter, or its transmission by the mails. It is conceded that the 
lottery7 tickets in question, though purporting to be issued by a 
lottery company of Paraguay, were printed in the United 
States, and were not imported into the United States from 
any foreign country.

The naked question is whether the prohibition by Congress 
of the carriage of lottery tickets from one State to another y 
means other than the mails is within the powers vested in 
body by the Constitution of the United States. That the p0* 
pose of Congress in this enactment was the suppression o 0 
teries cannot reasonably be denied. That purpose is avawe^ 
in the title of the act, and is its natural and reasonable ® eC ’ 
and by that its validity must be tested. Henderson v. ay 
dec., 92 U. S. 259, 268 ; Minnesota v. Barber, 136 U. S. 313,

The poxver of the State to impose restraints and bur ens 
persons and property in conservation and promotion of t e p
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lie health, good order and prosperity is a power originally and 
always belonging to the States, not surrendered by them to the 
General Government nor directly restrained by the Constitution 
of the United States, and essentially exclusive, and the suppres-
sion of lotteries as a harmful business falls within this power, 
commonly called of police. Douglas v. Kentucky, 168 U. S. 
488.

It is urged, however, that because Congress is empowered to 
regulate commerce between the several States, • it, therefore, 
may suppress lotteries by prohibiting the carriage of lottery 
matter. Congress may indeed make all laws necessary and 
proper for carrying the powers granted to it into execution, and 
doubtless an act prohibiting the carriage of lottery matter 
would be necessary and proper to the execution of a power to 
suppress lotteries; but that power belongs to the States and 
not to Congress. To hold that Congress has general police 
power would be to hold that it may accomplish objects not en-
trusted to the General Government, and to defeat the operation 
of the Tenth Amendment, declaring that: “ The powers not 
elegated to the United States by the Constitution, nor pro- 
i ited by it to the States, are reserved to the States respectively, 

or to the people.”
The ground on which prior acts forbidding the transmission 

° ottery matter by the mails was sustained, was that the power 
vested in Congress to establish post offices and post roads em- 

race the regulation of the entire postal system of the country, 
nV hi uunder that power Congress might designate what 
14^ IT q  carried in the mails and what excluded. In re Rapier,

U. 8. no; Exparte Jackson, 96 U. S. 727.
n.^e latter case, Mr. Justice Field, delivering the unanimous 
mon o the court, said : ‘‘But we do not think that Congress 

as ip0886]! e.Power to prevent the transportation in other ways, 
Rive^ffi an(^se’ °f matter which it excludes from the mails. To 
tems e,t ClenC"T its regulations and prevent rival postal sys-
over n IT PerllaPs prohibit the carriage by others for hire, 
matter°S'a ih°U^eS’ ar^c^es which legitimately constitute mail 
Constihr 6 SenSe wkich those terms were used when the 

ion was adopted, consisting of letters, and of newspa-
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pers and pamphlets, when not sent as merchandise; but further 
than this its power of prohibition cannot extend.” And this 
was repeated in the case of Rapier.

Certainly the act before us cannot stand the test of the rule 
laid down by Mr. Justice Miller in the Trade-Mark Cases, 100 
U. S. 82, 96, when he said: “ When, therefore, Congress under-
takes to enact a law, which can only be valid as a regulation of 
commerce, it is reasonable to expect to find on the face of the 
law, or from its essential nature, that it is a regulation of com-
merce with foreign nations, or among the several States, or 
with the Indian tribes. If not so limited, it is in excess of the 
power of Congress.”

But apart from the question of bona fides, this act cannot be 
brought within the power to regulate commerce among the sev-
eral States, unless lottery tickets are articles of commerce, and, 
therefore, when carried across state lines, of interstate com-
merce ; or unless the power to regulate interstate commerce in-
cludes the absolute and exclusive power to prohibit the trans-
portation of anything or anybody from one State to another.

Mr. Justice Catron remarked in the License Cases, 5 How. 
504, 600, that “ that which does not belong to commerce is 
within the jurisdiction of the police power of the State; and 
that which does belong to commerce is within the jurisdiction 
of the United States; ” and the observation has since been re-
peatedly quoted by this court with approval.

In United States v. K. C. Knight Company, 156 U. S. 1, 1®, 
we said: “ It is vital that the independence of the commercial 
power and of the police power, and the delimitation between 
them, however sometimes perplexing, should always be recog 
nized and observed, for while the one furnishes the strongest 
bond of union, the other is essential to the preservation of t e 
autonomy of the States as required by our dual form of govern 
ment; and acknowledged evils, however grave and urgent they 
may appear to be, had better be borne, than the risk be run, in 
the effort to suppress them, of more serious consequences y 
resort to expedients of even doubtful constitutionality. IfW1 
be perceived how far reaching the proposition is that the P0^ 
of dealing with a monopoly directly may be exercised by
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General Government whenever interstate or international com-
merce may be ultimately affected. The regulation of commerce 
applies to the subjects of commerce and not to matters of in-
ternal police.” This case was adhered to in Addyston Pipe 
and Steel Company v. United States, 175 U. S. 211, where it 
was decided that Congress could prohibit the performance of 
contracts, whose natural effect, when carried out, would be to 
directly regulate interstate and foreign commerce.

It cannot be successfully contended that either Congress or 
the States can, by their own legislation, enlarge their powers, 
and the question of the extent and limit of the powers of either 
is a judicial question under the fundamental law.

If a particular article is not the subject of commerce, the de-
termination of Congress that it is, cannot be so conclusive as 
to exclude judicial inquiry.

When Chief Justice Marshall said that commerce embraced 
intercourse, he added, commercial intercourse, and this was 
necessarily so since, as Chief Justice Taney pointed out, if inter-
course were a word of larger meaning than the word commerce, 
it could not be substituted for the word of more limited mean-
ing contained in the Constitution.

Is the carriage of lottery tickets from one State to another 
commercial intercourse ?

The lottery ticket purports to create contractual relations and 
o furnish the means of enforcing a contract right.

true of insurance policies, and both are contingent in 
cir nature. Yet this court has held that the issuing of fire, 

marine, and life insurance policies, in one State, and sending 
cm to another, to be there delivered to the insured on pay-

ment of premium, is not interstate commerce. Paul v. Vir- 
r 168 ; Hooper v. California, 155 U. S. 64.8; New 

ork, Hfe Insurance Company v. Cravens, 178 U. S. 389.
un V" ^r- Justice Field, in delivering the
sur nim0US * the court, said : “ Issuing a policy of in- 
simn^Ce 1S n°^ a transaction of commerce. The policies are 
beGy6 C°^rac^s °1 indemnity against loss by fire, entered into 
paid n th 6 corP°ra^ons an(i the assured, for a consideration 

y e latter. These contracts are not articles of com-
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merce in any proper meaning of the word. They are not sub-
jects of trade and barter offered in the market as something 
having an existence and value independent of the parties to 
them. They are not commodities to be shipped or forwarded 
from one State to another, and then put up for sale. They 
are like other personal contracts between parties which are 
completed by their signature and the transfer of the consider-
ation. Such contracts are not interstate transactions, though 
the parties may be domiciled in different States. The policies 
do not take effect—are not executed contracts—until delivered 
by the agent in Virginia. They are, then, local transactions, 
and are governed by the local law. They do not constitute a 
part of the commerce between the States any more than a con-
tract for the purchase and sale of goods in Virginia by a citi-
zen of New York whilst in Virginia would constitute a portion 
of such commerce.”

This language was quoted with approval in Hooper v. Cali-
fornia, 155 U. S. 648, and it was further said: “ If the power 
to regulate interstate commerce applied to all the incidents to 
which said commerce might give rise and to all contracts which 
might be made in the course of its transaction, that power 
would embrace the entire sphere of mercantile activity in any 
way connected with trade between the States; and would ex-
clude state control over many contracts purely domestic m 
their nature. The business of insurance is not commerce. The 
contract of insurance is not an instrumentality of commerce. 
The making of such a contract is a mere incident of commer-
cial intercourse, and in this respect there is no difference wha 
ever between insurance against fire and insurance against t e 
perils of the sea.’ ” Or, as remarked in New York Life n 
surance Company v. Cravens, 178 U. S. 389, “ against the an 
certainty of man’s mortality.”

The fact that the agent of the foreign insurance conlPa^ 
negotiated the contract of insurance in the State where 
contract was to be finally completed and the policy deliver , 
did not affect the result. As Mr. Justice Bradley 
leading case of Hobins n . Shelby County Taxing District 
IL S. 489: “ The negotiation of sales of goods which are in an 
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other State, for the purpose of introducing them into the State 
in which the negotiation is made, is interstate commerce.” 
And see Collins v. New Hampshire, 171 U. S. 30, and other 
cases.

Tested by the same reasoning, negotiable instruments are 
not instruments of commerce; bills of lading are, because they 
stand for the articles included therein ; hence it has been held 
that a State cannot tax interstate bills of lading because that 
would be a regulation of interstate commerce, and that Con-
gress cannot tax foreign bills of lading, because that would be 
to tax the articles exported, and in conflict with Article I, § 9, 
cl. 5, of the Constitution of the United States, that “No tax or 
duty shall be laid on articles exported from any State.” Fair- 
bank v. United States, 181 U. S. 283.

In Nathan v. Louisiana, 8 How. 73, it was held that a broker 
dealing in foreign bills of exchange was not engaged in com-
merce, but in supplying an instrumentality of commerce, and 
that a state tax on all money or exchange brokers was not void 
as to him as a regulation of commerce.

And in Williams n . Fears, 179 U. S. 270, that the levy of a 
tax by the State of Georgia on the occupation of a person en-
gaged in hiring laborers to be employed beyond the limits of 
the State, was not a regulation of interstate commerce, and 
that the tax fell within the distinction between interstate com-
merce or an instrumentality thereof, and the mere incidents 
t at might attend the carrying on of such commerce.

In Cohens v. Virginia, 6 Wheat. 264, 440, Congress had em-
powered the corporation of the city of Washington to “ author-
ize the drawing of lotteries for effecting any improvement in 

e city, which the ordinary funds or revenue thereof will not 
accomplish.” The corporation had duly provided for such lot- 
ery, and this case was a conviction under a statute of Virginia 
or se ling tickets issued by that lottery. That statute forbade 

e sa e within the State of any ticket in a lottery not author-
ed by the laws of Virginia.

c°urt held, by Chief Justice Marshall, that the lottery 
s mere y the emanation of a corporate power, and “ that the 

vol . clxxxviii —24
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mind of Congress was not directed to any provision for the sale 
of the tickets beyond the limits of the corporation.”

The constitutionality of the act of Congress, as forcing the 
sale of tickets in Virginia, was therefore not passed on, but if 
lottery tickets had been deemed articles of commerce, the Vir-
ginia statute would have been invalid as a regulation of com-
merce, and the conviction could hardly have been affirmed, as 
it was.

In Nutting v. Massachusetts, 183 IT. S. 553, 556, Mr. Justice 
Gray said: “ A State has the undoubted power to prohibit for-
eign insurance companies from making contracts of insurance, 
marine or other, within its limits, except upon such conditions 
as the State may prescribe, not interfering with interstate com-
merce. A contract of marine insurance is not an instrumental-
ity of commerce, but a mere incident of commercial intercourse. 
The State, having the power to impose conditions on the trans-
action of business by foreign insurance companies within its 
limits, has the equal right to prohibit the transaction of such 
business by agents of such companies, or by insurance brokers, 
who are to some extent the representatives of both parties.”

If a State should create a corporation to engage in the busi-
ness of lotteries, could it enter another State, which prohibited 
lotteries, on the ground that lottery tickets were the subjects 
of commerce ?

On the other hand, could Congress compel a State to admit 
lottery matter within it, contrary to its own laws ?

In Alexander v. State, 86 Georgia, 246, it was held that a 
state statute prohibiting the business of buying and selling 
what are commonly known as “ futures,” was not protected by 
the commerce clause of the Constitution, as the business was 
gambling, and that clause protected interstate commerce bu 
did not protect interstate gambling. The same view was ex 
pressed in State v. Stripling, 113 Alabama, 120, in respect o 
an act forbidding the sale of pools on horse races conduc 
without the State.

In Bollock v. Maryland, 73 Maryland, 1, it was held tha 
when the bonds of a foreign government are coupled with con 
ditions and stipulations that change their character froman 
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obligation for the payment of a certain sum of money to a 
species of lottery tickets condemned by the police regulations 
of the State, the prohibition of their sale did not violate treaty 
stipulation or constitutional provision. Such bonds with such 
conditions and stipulations ceased to be vendible under the law.

So lottery tickets forbidden to be issued or dealt in by the 
laws of Texas, the terminus a quo, and by the laws of Cali-
fornia or Utah, the terminus ad quern, were not vendible; and 
for this reason also not articles of commerce.

If a lottery ticket is not an article of commerce, how can it 
become so when placed in an envelope or box or other cover-
ing, and transported by an express company? To say that 
the mere carrying of an article which is not an article of com-
merce in and of itself nevertheless becomes such the moment 
it is to be transported from one State to another, is to trans-
form a non-commercial article into a commercial one simply 
because it is transported. I cannot conceive that any such 
result can properly follow.

It would be to say that everything is an article of com-
merce the moment it is taken to be transported from place 
to place, and of interstate commerce if from State to State.

An invitation to dine, or to take a drive, or a note of intro-
duction, all become articles of commerce under the ruling in 
this case, by being deposited with an express company for 
transportation. This in effect breaks down all the differences 
between that which is, and that which is not, an article of 
commerce, and the necessary consequence is to take from the 
States all jurisdiction over the subject so far as interstate com-
munication is concerned. It is a long step in the direction of 
wiping out all traces of state lines, and the creation of a cen-
tralized Government.

oes the grant to Congress of the power to regulate inter- 
S aJ^e comrnerce impart the absolute power to prohibit it ?

t was said in Gibbons v. Ogden, 9 Wheat. 1, 211, that the 
“th ^ercourse between State and State was derived from 
th °Se?aws wb°se authority is acknowledged by civilized man 

roug °ut the worldbut under the Articles of Confedera- 
ori t e States might have interdicted interstate trade, yet
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when they surrendered the power to deal with commerce as 
between themselves to the General Government it was un-
doubtedly in order to form a more perfect union by freeing 
such commerce from state discrimination, and not to transfer 
the power of restriction.

“ But if that power of regulation is absolutely unrestricted as 
respects interstate commerce, then the very unity the Constitu-
tion was framed to secure can be set at naught by a legislative 
body created by that instrument.” Dooley v. United States, 
183 U. S. 151, 171.

It will not do to say—a suggestion which has heretofore been 
made in this case—that state laws have been found to be inef-
fective for the suppression of lotteries, and therefore Congress 
should interfere. The scope of the commerce clause of the Con-
stitution cannot be enlarged because of present views of public 
interest.

In countries whose fundamental law is flexible it may be that 
the homely maxim, “ to ease the shoe where it pinches,” may 
be applied, but under the Constitution of the United States it 
cannot be availed of to justify action by Congress or by the 
courts.

The Constitution gives no countenance to the theory that 
Congress is vested with the full powers of the British Parlia-
ment, and that, although subject to constitutional limitations, 
it is the sole judge of their extent and application; and the de-
cisions of this court from the beginning have been to the con-
trary.

“ To what purpose are powers limited, and to what purpose 
is that limitation committed to writing, if these limits may,a 
any time, be passed by those intended to be restrained ? ” asae 
Marshall, in Marbury n . Madison, 1 Cranch, 137,176.

“ Should Congress,” said the same great magistrate in 
Culloch v. Maryland, 4 Wheat. 316, 423, “ under the pretext o 
executing its powers, pass laws for the accomplishment ot o 
jects not entrusted to the Government; it would become 
painful duty of this tribunal, should a case requiring such a e 
cision come before it, to say that such an act was not t^e a 
of the land,”
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And so Chief Justice Taney, referring to the extent and limits 
of the powers of Congress: “ As the Constitution itself does 
not draw the line, the question is necessarily one for judicial 
decision, and depending altogether upon the words of the Con-
stitution.”

It is argued that the power to regulate commerce among the 
several States is the same as the power to regulate commerce 
with foreign nations, and with the Indian tribes. But is its 
scope the same ?

As in effect, before observed, the power to regulate commerce 
with foreign nations and the power to regulate interstate com-
merce, are to be taken diverse intuitu, for the latter was in-
tended to secure equality and freedom in commercial intercourse 
as between the States, not to permit the creation of impedi-
ments to such intercourse; while the former clothed Congress 
with that power over international commerce, pertaining to a 
sovereign nation in its intercourse with foreign nations, and sub-
ject, generally speaking, to no implied or reserved power in the 
States. The laws which would be necessary and proper in the 
one case, would not be necessary or proper in the other.

Congress is forbidden to lay any tax or duty on articles ex-
ported from any State, and while that has been applied to ex-
ports to a foreign country, it seems to me that it was plainly 
intended to apply to interstate exportation as well; Congress 
is forbidden to give preference by any regulation of commerce 
or revenue to the ports of one State over those of another; and 

uties, imposts and excises must be uniform throughout the 
United States.

The citizens of each State shall be entitled to all privileges 
an immunities of citizens in the several States.” This clause 
o t e second section of Article IV was taken from the fourth 

rticle of Confederation, which provided that “ the free inhabit- 
an.s °I each of these States . . . shall be entitled to all 

and ^ramun^Ies °f free citizens in the several States; 
to a e,J eople ea°k State shall have free ingress and egress

.a?. r°m an^ °^ier State, and shall enjoy therein all the 
ivi eges of trade and commerce; ” while other parts of the
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same article were also brought forward in Article IV of the 
Constitution.

Mr. Justice Miller, in the Slaughter-House Cases, 16 Wall. 36, 
75, says that there can be but little question that the purpose 
of the fourth Article of the Confederation, and of this particular 
clause of the Constitution, “ is the same, and that the privileges 
and immunities intended are the same in each.”

Thus it is seen that the right of passage of persons and prop-
erty from one State to another cannot be prohibited by Con-
gress. But that does not challenge the legislative power of a 
sovereign nation to exclude foreign persons or commodities, or 
place an embargo, perhaps not permanent, upon foreign ships 
or manufactures.

The power to prohibit the transportation of diseased animals 
and infected goods over railroads or on steamboats is an entirely 
different thing, for they would be in themselves injurious to 
the transaction of interstate commerce, and, moreover, are es-
sentially commercial in their nature. And the exclusion of 
diseased persons rests on different ground, for nobody would 
pretend that persons could be kept off the trains because they 
were going from one State to another to engage in the lottery 
business. However enticing that business may be, we do not 
understand these pieces of paper themselves can communicate 
bad principles by contact.

The same view must be taken as to commerce with Indian 
tribes. There is no reservation of police powers or any other 
to a foreign nation or to an Indian tribe, and the scope of the 
power is not the same as that over interstate commerce.

In United States v. Gallons of Whiskey, 93 U. S. 188,194, 
Mr. Justice Davis said: “Congress now has the exclusive an 
absolute power to regulate commerce with the Indian tribes,— 
a power as broad and free from restrictions as that to regulate 
commerce with foreign nations. The only efficient way of 63 
ing with the Indian tribes was to place them under the pr 
tection of the General Government. Their peculiar habits an^ 
character required this; and the history of the country shows 
necessity of keeping them ‘ separate, subordinate, and depe 
ent.’ Accordingly, treaties have been made and laws pa
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separating Indian territory from that of the State, and provid-
ing that intercourse and trade with the Indians should be carried 
on solely under the authority of the United States.”

I regard this decision as inconsistent with the views of the 
framers of the Constitution, and of Marshall, its great expounder. 
Our form of government may remain notwithstanding legisla-
tion or decision, but, as long ago observed, it is with govern-
ments, as with religions, the form may survive the substance of 
the faith.

In my opinion the act in question in the particular under con-
sideration is invalid, and the judgments below ought to be re-
versed, and my brothers Brewer , Shiras  and Peckham  concur 
in this dissent.

FRANCIS v. UNITED STATES.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE SIXTH 

CIRCUIT.

No. 80. Argued December 15,16,1902.—Decided February 23,1903.

A slip retained by the agent of a lottery which is the duplicate of a slip 
retained by the purchaser, indicating the numbers selected by him, is not 
a paper, certificate or interest purporting to be or to represent chances, 
shares and interest in the prizes thereafter to be awarded by lot in the 
lawings of a lottery commonly known as the game of policy within the 

meaning of the act of Congress of March 2, 1895, c. 191, 28 Stat. 963.

The  case is stated in the opinion of the court.
-2/r. John G. Carlisle and Mr. Miller Outcalt for petitioners.

Mr. William D. Guthrie's brief in No. 2 (p. 321, a/nte^) was 
also entitled in this action.

a  Assistant Attorney General Beck for the respondent ar-
gue and submitted the same brief as in Champion v. Ames, the 
^ry Case, p. 321, ante.

Mr . Justi ce  Holmes  delivered the opinion of the court.

This is an indictment under Rev. Stat. § 5440, for conspiring
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to commit an offence against the United States. The offence 
which the defendants are alleged to have conspired to commit 
and to have committed is that of causing to be carried from 
one State to another, viz., from Kentucky to Ohio, five papers, 
certificates and instruments, purporting to be and to repre-
sent chances, shares and interests in the prizes thereafter to be 
awarded by lot in the drawings of a lottery, commonly known 
as the game of policy. Act of March 2, 1895, c. 191, 28 Stat. 
963. It appears that the lottery in question had its headquar-
ters in Ohio and agencies in different States. A purchaser, or 
person wishing to take a chance, went to one of these agencies, 
in this case in Kentucky, selected three or more numbers, wrote 
them on a slip, and handed the slip to the agent, in this caseto 
the defendant Hoff, paying the price of the chance at the same 
time, and keeping a duplicate, which was the purchaser’s voucher 
for his selection. The slip in this case was taken by the defend-
ant Edgar to be carried to the principal office, where afterwards, 
in the regular course, there would be a drawing by the defend-
ant Francis. If the purchaser’s number should win, the prize 
would be sent to the agency and paid over. The carriage from 
one State to another, relied upon as the object of the conspiracy, 
and as the overt act in pursuance of the conspiracy, was the 
carriage by Edgar of slips delivered to Hoff, as above described. 
The case was sent to the jury by the District Court, the defend-
ants were found guilty, and the judgment against themwasaf- 
firmed by the Circuit Court of Appeals. Reilleyv. United State8, 
106 Fed. Rep. 896. The case then was brought here on certio-
rari.

An exception was taken at every step of the trial in the hope 
that some shot might hit the mark. We entirely agree with the 
Circuit Court of Appeals in its unfavorable comments on t e 
practice. But, little attention as most of the objections may 
deserve, they at least succeeded in raising the broad question 
whether the act of 1895 is constitutional and whether the 
fence proved is within it. The former is disposed of 
case of Champion v. Ames, p. 321, ante, decided this day. 
latter remains, and thus far seems to us not to have recei 
quite sufficient notice.
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The game was played by mixing seventy-eight consecutive 
numbers and drawing out twelve after all the purchases for 
the game had been reported. If the three on any slip corre-
sponded in number and order with three drawn out, the pur-
chaser won. The purpose of bringing in the slips to headquar-
ters was that all purchases should be known there before the 
drawing, and thus swindling by agents of the lottery made im-
possible. It is said by the Circuit Court of Appeals that the 
successful slips were returned with the prizes. If this is cor-
rect we do not perceive that it materially affects the case. The 
arrangement, whatever it was, was for the convenience and 
safety of those who managed this lottery, and was in no way 
essential to the interests of the person making the purchase or 
bet. The daily report of the result of the drawings to Hoff, 
with whom he dealt, and the forwarding of the prize, if drawn, 
filled all his needs. It would seem from the evidence, as the 
government contended—certainly the contrary does not appear 
and was not argued—that Hoff and Edgar, the carrier, were 
agents of the lottery company. Thus the slips were at home, 
as between the purchaser and the lottery, when put into Hoff’s 
hands. They had reached their final destination in point of 
law, and their later movements were internal circulation within 
the sphere of the lottery company’s possession. Therefore the 
question is suggested whether the carriage of a paper of any 
sort by its owner or the owner’s servant, properly so-called, 
with no view of a later change of possession, can be commerce, 
even when the carriage is in aid of some business or traffic.

e case is different from one where, the carriage being done 
y an independent carrier, it is commerce merely by reason of 

the business of carriage.
he question just put need not be answered in this case, 

or on another ground we are of opinion that there was no 
evi ence of an offence within the meaning of the act of 1895. 
to Q?fsumption has been that the slips carried from Kentucky 
int 10 WePG PaPers purporting to be or represent a ticket or 

eres in a lottery. But in our opinion these papers did not 
i?th°? i° ? °r d° e^er* -A- ticket, of course, is a thing which

e o der s means of making good his rights. The essence of
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it is that it is in the hands of the other party to the contract with 
the lottery as a document of title. It seems to us quite plain that 
the alternative instrument mentioned by the statute, viz., a 
paper representing an interest in a lottery, equally is a docu-
ment of title to the purchaser and holder—the thing by holding 
which he makes good his right to a chance in the game. But 
the slips transported, as we have pointed out, were not the 
purchasers’ documents. It is true that they corresponded in 
contents, and so in one sense represented or depicted the pur-
chasers’ interests. But “ represent ” in the statute means, as 
we already have said in other words, represent to the purchaser. 
It means stand as the representative of title to the indicated 
thing—and that these slips did not do. The function of the 
slips might have been performed by descriptions in a book, or 
by memory, if the whole lottery business had been done by one 
man. They as little represented the purchasers’chances, as the 
stubs in a check book represent the sums coming to the payees 
of the checks.

We assume for purposes of decision that the papers kept by 
the purchasers were tickets or did represent an interest m a 
lottery. But those papers did not leave Kentucky. There was 
no conspiracy that they should. We need not consider whether, 
if it had been necessary to take them to Ohio in order to secure 
the purchasers’ rights, the lottery keepers could be said to 
conspire to cause them to be carried there, when the carriage 
would be in an interest adverse to theirs, and they would be 
better off and presumably glad if the papers never were pr • 
sen ted. See Commonwealth v. Peaslee, 177 Massachusetts, 26, 
271; Graves v. Johnson, 179 Massachusetts, 53, 58.

The judgment of the Circuit Court of Appeals is reversed, 
the judgment of the District Court is also reversed of 
the cause rema/nded to that court with di/rections to set o 
the verdict and grant a new trial.

Mr . Justi ce  Harlan  dissenting.
ofThis is a criminal prosecution based upon the first sec ion 

the act of Congress of March 2, 1895, c. 191,- entitled ‘ n
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for the suppression of lottery traffic through national and in-
terstate commerce and the postal service subject to the juris-
diction and laws of the United States.”

That section reads: “ § 1. That any person who shall cause 
to be brought within the United States from abroad, for the pur-
pose of disposing of the same, or deposited in or carried by the 
mails of the United States, or carried from one State to another 
in the United States, any paper, certificate, or instrument pur-
porting to be or represent a ticket, chance, share, or interest in 
or dependent upon the event of a lottery, so-called gift concert, 
or similar enterprise, offering prizes dependent upon lot or 
chance, or shall cause any advertisement of such lottery, so-called 
gift concert, or similar enterprises, offering prizes dependent upon 
lot or chance, to be brought into the United States, or deposited 
in or carried by the mails of the U nited States, or transferred from 
one State to another in the same, shall be punishable in the first 
offence by imprisonment for not more than two years or by a 
fine of not more than one thousand dollars, or both, and in the 
second and after offences by such imprisonment only.” 28 Stat.

The indictment charges a conspiracy to commit the offence 
denounced by that section.

Judge Severens, delivering the judgment of the Circuit Court 
of Appeals, thus stated, and I think accurately, the result of cer-
tain evidence on the part of the Government: “Upon the trial 
t e Government offered evidence tending to prove that the re-
spondents adopted a scheme of lottery business called by them 
po icy,’ which they subsequently carried into operation, of the 

c aracter following: The principal office for the transaction of 
e usiness was located in a building in Cincinnati, Ohio. The 

pace where the drawings of numbers from a wheel were made 
s ocated in another building or room adjoining the principal

• ti.e an^ connected with it by a private way. In various places 
at city and elsewhere, in Ohio and other States, one, at least, 

^eing m Newport, Kentucky, they had offices or stations at which 
patrons purchased tickets or chances in the drawings to be 

siy Vea ^er raa(^e Cincinnati, at the place mentioned. Succes- 
e numbers from one to seventy-eight, inclusive, were each day
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put into the wheel, and at each drawing twelve numbers were 
taken out. A list of these twelve numbers was taken into the 
principal office and there recorded. Several hours in the day be-
fore these drawings respectively took place, the patrons pur-
chased chances at the sub-offices or stations from an agent of the 
respondents, or from one of the latter, in charge at that place. In 
this instance the purchase was made of the respondent Hoff at 
the Newport office. The purchaser (Harrison, in this instance) 
chose three of the numbers from one to seventy-eight, inclusive, 
and wrote them upon a slip of paper, of which, according to 
the method of doing business, he kept a duplicate. He handed 
his list of numbers, with figures to denote the sum paid, upon 
a slip of paper, and the money to pay for his chance, to the per-
son in charge to be transmitted to the principal office in Cin-
cinnati, by the ‘ carrier,’ who would call to take them up. When 
these slips and the moneys were all brought into the principal 
office, the drawing above mentioned took place. If the three 
numbers on the slip were of the twelve drawn from the wheel, 
the purchaser would win the prize, $200, when the game (of 
which there were several forms) was played on the basis above 
stated. If not, he lost. A report of the drawings was sent 
back to the station from which the slip came, and if any pur-
chaser had made a ‘ hit ’ his slip would be returned with the 
prize to be there delivered to him. Of the respondents, Reilley 
was in charge of the principal office, Francis of the drawings, 
Hoff of the station in Newport, as already stated, and Edgar 
was the carrier.' The slip of paper taken by the carrier repre-
sented the interest of the purchaser of the chance, and, althoug 
containing figures only, it had a definite meaning and was un 
derstood by all the parties concerned. It was the transporta 
tion of some of such lists, one being that of Harrison, from Neff 
port, Kentucky, to Cincinnati, Ohio, with knowledge of their 
character that constituted the overt act done in pursuance 
the conspiracy.” That the counsel for the accused held 
view of the evidence is shown in an extract from their 
printed in the margin.1 ________ ___

1 “ In the Francis case, now before the court, it was shown that 
cipal office of the ‘ policy ’ concern was located in Cincinnati, Ohio,
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I. The act of March 2, 1895, c. 191, was under examination 
by this court in France v. United States, 164 U. S. 676. That 
was an indictment for a conspiracy to violate its first section. 
The judgment of conviction in that case was reversed upon the 
ground that the evidence showed that the papers and instru-
ments which the defendants caused to be carried from Kentucky 
to Ohio did not relate to a lottery to be thereafter drawn, but 
to one that had previously been drawn. The court said : 
“ There is no contradiction in the testimony, and the Govern-
ment admits and assumes that the drawing in regard to which 
these papers contained any information had already taken place 
in Kentucky, and it was the result of that drawing only that 
was on its way in the hands of messengers to the agents of the 
lottery in Cincinnati. The statute does not cover the trans-
action, and however reprehensible the acts of the plaintiffs in 
error may be thought to be, we cannot sustain a conviction on 
that ground. Although the objection is a narrow one, yet the 
statute being highly penal, rendering its violator liable to fine

drawings took place in an adjoining building or room, and that sub-offices 
or agencies were maintained in various places in that city and in other cities 
in Ohio and other States, at which patrons or players would select numbers 
in the drawings to be made in Cincinnati. One desiring to play such a 
game would choose three of the numbers from 1 to 78 inclusive, and write 
t era upon a slip of paper, of which he kept a duplicate. He would hand 

is list of numbers, with figures to denote the sum paid, together with the 
money to pay for his chance, to the person in charge of the sub-office or 
agency to be transmitted to the principal office in Cincinnati. When these 
s ips and the moneys were brought to the principal office, the drawing took 
Pace. Successive numbers from 1 to 78 inclusive were put into a wheel, 
on th^ ^raw^n^ twelve numbers were taken out. If the three numbers 
a e slip were of the twelve drawn from the wheel, the purchaser would

a prize. If not, he lost. A report of the drawings was sent back to 
priz^6110^ 51Oni which the slip came, and, if any purchaser had won a 
to be th’ '8 ^erme^’ made a ‘ hit,’ his slip was returned with the prize 
select’ 616 dehvere(i to him. In the instance shown by the testimony, the 
defeC d°n WaS. ma<^e hy the witness Harrison at the Newport office. The 
cinnat’^R was claimed to be in charge of the principal office in Cin- 
tion i 1’n ’ ranc^s ’n charge of the drawings, and Hoff in charge of the sta- 
this ca .eWP°rt’ Edgar carried the slips from Newport to Cincinnati, and 
auce of nage ,^ie sliPs constituted the alleged overt act done in pursu-

a comspiracy in violation of the act of Congress,”
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and imprisonment, we are compelled to construe it strictly. 
Full effect is given to the statute by holding that the language 
applies only to that kind of a paper which depends upon a lot-
tery the drawing of which has not yet taken place, and which 
paper purports to be a certificate, etc., as described in the act. 
If it be urged that the act of these plaintiffs in error is within 
the reason of the statute, the answer must be that it is so far 
outside of its language that to include it within the statute 
would be to legislate and not to construe legislation.”

No such point can be made in this case, because the indict-
ment presents a case within the provisions of the statute as in-
terpreted in France v. United States; for it refers to papers 
and instruments relating to a lottery thereafter to be drawn. 
Besides, there was evidence tending to show that the papers 
and instruments which the defendants were charged to have 
caused to be carried from Kentucky to Ohio had reference to 
a future drawing and not to one that had already occurred. 
And the trial judge, after stating the facts, said to the jury: 
“ Did these papers, or so-called lottery tickets, which it is al-
leged defendants conspired to carry from Kentucky to Ohio, 
purport to represent interests of players in a drawing afterwards 
to take place ? It is not necessary, gentlemen, that they should 
purport or show upon their face that they were tickets in a lot-
tery giving an interest to the holder, in a drawing afterwards 
to take place, but-their purport may be shown outside of the 
papers. Now, as to the evidence offered by the Government 
upon that point, you will recall the evidence of France, who 
was introduced as an expert, to tell what they were, and t e 
evidence of Harrison, that he wrote out his ticket and delivere 
one half of it to the agent, paid his money and held the dup i 
cate—one of the duplicates, his evidence of the interest he h 
in the drawing that was to come off that day, and the evidence 
to which I have before referred as to the fact that the duphca e 
left with Hoff was afterwards found in possession of Edgar a 
the end of the bridge shortly after the play was made. W, 
these facts you are satisfied that it represented an interes 
the drawings afterwards to take place then, within the mean 
ing of the law, it purported to represent the interest
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player in the drawing, although it did not so state upon its 
face.”

II. In Champion v. Ames, p. 321, ante, this day decided, it has 
been held that lottery tickets were subjects of traffic among 
those who choose to sell or buy them; that the carriage of such 
tickets by independent carriers from one State to another was 
therefore interstate commerce; that under its power-to regu-
late commerce among the several States, Congress—subject to 
the limitations imposed by the Constitution upon the powers 
granted by it—has plenary authority over such commerce, and 
may prohibit the carriage of such tickets from State to State ; 
and that legislation to that end and of that character is not 
inconsistent with any limitation or restriction imposed by the 
Constitution upon the exercise of the powers granted to Con-
gress.

Here, there was no carrying of lottery tickets from Kentucky 
to Ohio by an independent carrier engaged in the transporta-
tion, for hire, of freight and packages from one State to another. 
But the carrying was by an individual acting in pursuance of a 
conspiracy between himself and others that had for its object 
the carrying from Kentucky to Ohio of certain papers or in-
struments representing a chance, share or interest in or depend-
ent upon the event of a lottery, thereafter to be drawn, which 
offered prizes dependent upon lot or chance. Those who were 
parties to the conspiracy were, in effect, partners in committing 
the crime denounced by the above act of Congress; and the 
act of one of the parties in execution of the objects of such con-
spiracy was the act of all the conspirators.

The judgment therefore should be affirmed, unless it be that 
t e carrying of lottery tickets from one State to another by an 
individual, acting in cooperation with his co-conspirators, is not 
interstate “ commerce.” But is it true that the “ commerce 
among the several States,” which Congress has the power to 
regu ate, cannot be carried on by an individual, or by a combina- 
^n of individuals? We think not. In Paul v. Virginia, 8

a • 168, 183, the court, referring to the grant to Congress of 
P^yer to regulate commerce among the several States, said: 

e anguage of the grant makes no reference to the instru-
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mentalities by which commerce may be carried on; it is gen-
eral, and includes alike commerce by individuals, partnerships, 
associations, and corporations.” In Welton v. State of Misso u r i, 
91 U. S. 275, 280, it was said that the power to regulate com-
merce embraces “ all the instruments by which such commerce 
may be conducted.” That the commerce clause of the Con-
stitution embraces alike commerce by individuals, partnerships, 
associations and corporations was recognized in Pensacolo Tel. 
Co. v. Western Union Tel. Co., 96 U. S. 1, 21. And in Glow- 
cester Ferry Co. v. Pennsylvania, 114 U. S. 196, 205, the 
court said that commerce among the States “ includes commerce 
by whomsoever conducted, whether by individuals or by cor-
porations.”

In Champion v. Ames the carrying of lottery tickets hap-
pened to be by an incorporated express company. But if it 
had been by an express company organized as a partnership or 
joint stock company the result of the decision could not have 
been different. In this case, if the carrying had been by an 
ordinary express wagon, owned by a private person, but em-
ployed by the accused and other conspirators to carry the lot-
tery papers in question from Kentucky to Ohio, surely the 
carrying in that mode would be commerce within the meaning 
of the Constitution. It cannot be any less commerce because 
the carrying was by an individual who, in conspiracy or coop-
eration with others, caused the carrying to be done in violation 
of the act of Congress. The learned counsel for the accused, 
referring to the legislation enacted prior to 1895, which ha 
for its object to exclude lottery matter from the mails, and o 
prohibit the importation of lottery matter from abroad, says« 
“ In 1895 the act now in question was passed, supplementing 
the provisions of the prior acts so as to prohibit the act o 
causing lottery tickets to be carried and lottery advertisemen 
to be transferred from one State to another by any ineans or 
methods?'

It seems to me that the evidence made a case within the ac^ 
of Congress, and that no error of law was committed y 
trial court. The papers carried from Kentucky to Ohio w 
of the class described in the act, “ any paper, certificate, or
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strument purporting to be or represent a ticket, chance, share, 
or interest in or dependent upon the event of a lottery, so-called 
gift concert, or similar enterprise, offering prizes dependent 
upon lot or chance.” The paper or instrument carried from 
Kentucky to Ohio, of which the purchaser had a duplicate, 
certainly represented, to all the parties concerned, a chance, or 
interest dependent upon an event of a lottery or “ similar enter-
prise,” offering prizes dependent upon a lot or chance. To hold 
otherwise is to stick in the bark. It informed the policy gam-
bler, if a prize was drawn, that the person who held the dupli-
cate was entitled to the prize, and it was therefore a paper the 
carrying of which from one State to another made the con-
spirators causing it to be so carried, guilty of an offence under 
the act of Congress. The reasoning by which the case is held 
not to be embraced by the act of Congress is too astute and 
technical to commend itself to my judgment. It excludes from 
the operation of the act a case which, as I think, is clearly 
within its provisions.

LOUISVILLE AND JEFFERSONVILLE FERRY COM-
PANY v. KENTUCKY.

ERROR to  THE COURT OF APPEALS OF THE STATE OF KENTUCKY.

No. 17. Argued December 8, 9,1902.—Decided February 23,1903.

franchise granted by the proper authorities of Indiana, for maintaining 
a erry across the Ohio River from the Indiana shore to the Kentucky 
8 ’ *S.an ^miiana franchise, an incorporeal hereditament derived from,

The1! I**8 s^us f°r purposes of taxation in, Indiana.
held0 k SUC11 franchise was granted to a Kentucky corporation, which 
tuck4 entucky franchise to carry on the ferry business from the Ken- 
orj S Ore t°the Indiana shore (the jurisdiction of Kentucky extending 
Riv^ i°d°W Wa^er mark on the northern and western side of the Ohio 
Kent k°eS n0^ Indiana franchise within the jurisdiction of
chise11^ ^u°r PUrPoses taxation. The taxation of the Indiana fran- 

y entucky would amount to a deprivation of property without 
VOL. CLXXXvm—25
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due process of law, in violation of the provisions of the Fourteenth 
Amendment.

Quaere : Whether such taxation would be a burden on interstate commerce 
and make it inconsistent with the power of Congress to regulate com-
merce among the several States, not decided.

This  action was brought against the Louisville and Jefferson-
ville Ferry Company, a corporation of Kentucky, to recover 
certain taxes alleged to be due that Commonwealth in virtue 
of the valuation and assessment by the State Board of Valuation 
and Assessment of the corporate franchise of the defendant 
company for the year 1894.

Some of the provisions of the Revised Statutes of Kentucky 
under which that Board proceeded are given in the margin.1

1 Barb. & Carr. Stat. 1894. “ § 4077. Every railway company . . • an^ 
every other like company, corporation or association, also every other cor-
poration, company or association having or exercising any special or ex-
clusive privilege or franchise not allowed by law to natural persons, or per-
forming any public service, shall, in addition to the other taxes imposed 
on it by law, annually pay a tax on its franchise to the State, and a local 
tax thereon to the county, incorporated city, town and taxing district, 
where its franchise may be exercised. The Auditor, Treasurer and Secre-
tary of State are hereby constituted a Board of Valuation and Assessment, 
for fixing the value of said franchise, except as to turnpike companies, 
which are provided for in section 4095 of this article, the place or places 
where such local taxes are to be paid by other corporations on their fran-
chise, and how apportioned, where more than one jurisdiction is entitle 
to a share of such tax, shall be determined by the Board of Valuation an 
Assessment, and for the discharge of such other duties as may be impose 
on them by this act. The Auditor shall be chairman of said Board, an 
shall convene the same from time to time, as the business of the Boar 
may require.

“ § 4078. In order to determine the value of the franchises mentions m 
the next preceding section, the corporations, companies and association 
mentioned in the next preceding section, except banksand trust companies 
whose statements shall be filed as hereinafter required by section 4092 ° 
this article, shall annually, between the 15th day of September and the 
day of October, make and deliver to the Auditor of Public Accounts o 
this State a statement, verified by its president, cashier, secretary, trea 
urer, manager, or other chief officer or agent, in such form as the u 
may prescribe, showing following facts, viz.: The name and principa P 
of business of the corporation, company, or association; the kin o 
ness engaged in; the amount of capital stock, preferred and commo , 
number of shares of each; the amount of stock paid up; the par an
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The company filed an answer, which upon demurrer was ad-
judged to be insufficient. The defendant declining to answer 
further, judgment was rendered for the Commonwealth. That 
judgment was affirmed by the Court of Appeals of Kentucky, 
57 S. W. Rep. 624, and the case is here upon writ of error sued 
out by the ferry company. The ground of our jurisdiction is 

value thereof; the highest price at which such stock was sold ata bona fide 
sale within twelve months next before the 15th day of September of the 
year in which the statement is required to be made; the amount of surplus 
fund and undivided profits, and the value of all other assets; the total 
amount of indebtedness as principal; the amount of gross or net earnings 
or income, including interest on investments-, and incomes from all other 
sources for twelve months next preceding the 15th day of September of the 
year in which the statement is required; the amount and kind of tangible 
property in this State, and where situated, assessed, or liable to assessment 
in this State, and the fair cash value thereof, estimated at the price it would 
bring at a fair voluntary sale ; and such other facts as the Auditor may re-
quire.

§ 4079. Where the line or lines of any such corporation, company or as-
sociation extend beyond the limits of the State or county, the statement 
shall, in addition to the other facts hereinbefore required, show the length 
of the entire lines operated, owned, leased or controlled in this State, and 
in each county, incorporated city, town, or taxing district, and the entire 
line operated, controlled, leased, or owned elsewhere. If the corporation, 
company, or association be organized under the laws of any other State or 

ovemment, or organized and incorporated in this State, but operating, 
and conducting its business in other States as well as in this State, the 
s atement shall show the following facts, in addition to the facts herein- 

e ore lequired: The gross and net income or earnings received in this 
ate and out of this State, on business done in this State, and the entire 

gross receipts of the corporation, company, or association in this State and 
o/? 616 ^Urxn^ twelve months next before the 15th day of September 
wher6 yeaT ^ie assessment is required to be made. In cases
re H 6 an^ ^ac*' s ab°v© required are impossible to be answered cor- 
OfC..01 no1 afford any valuable information in determining the value 
ans 16 .lanc^lses be taxed, the said Board may excuse the officer from 
and^fr111^ SUC^ ^ues^lons: Provided, That said Board, from said statement, 
panv r°m SUC-1 °^er ev^ence, as it may have, if such corporation, com- 
vahie^rti800*3^11 be orSanized under the laws of this State, shall fix the 
Provided ’ ° CaPX^ sloc^ of the corporation, company or association, as 
shall d d'11 next succeeding section, and from the amount thus fixed 
State 6 .UC^ ^le assessed value of all tangible property assessed in this 
be the?? .C0Unties where situated. The remainder thus found shall

a ue of its corporate franchise subject to taxation as aforesaid.”
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that the company claims that, by the judgment of the highest 
court of Kentucky, affirming the judgment of the court of 
original jurisdiction, it has been denied rights belonging to it 
under the Constitution of the United States.

The facts admitted by the demurrer to the answer and there-
fore, for the purposes of the present hearing, to be taken as 
true are substantially as follows :

By an act of the General Assembly of Kentucky approved 
March the 16th, 1869, the Louisville and Jeffersonville Ferry 
Company was created a corporation, with power to carry on 
the business of ferrying freight, passengers and vehicles over 
the Ohio River and to purchase ferry boats, wharves and 
ferry franchises for any ferry or ferries between Louisville, 
Kentucky, and Jeffersonville, Indiana; and upon the purchase 
of such franchises to have the right to carry on and conduct a 
ferry or ferries between those cities. It was also authorized to 
accept boats, franchises, wharves and other property in pay-
ment of stock subscribed and at such prices as might be agreed 
on.

In the year of 1802 William Henry Harrison, then Governor 
and commander-in-chief of the Indiana Territory, granted to 
Marsden G. Clark a license for a ferry at Jeffersonville, In-
diana, for the transportation of passengers, carriages, horses 
and cattle across the Ohio River at that place.

In the same year Governor Harrison granted to one Joseph 
Bowman a license to keep a ferry from the landing near the 
spring in the town of Jeffersonville across the Ohio River to 
the public road at the mouth of Bear Grass Creek in Kentucky.

In 1820 George White, by an act of the Indiana Legislature, 
was authorized to keep a ferry in the town of Jeffersonville an 
to ferry off and from any portion of the public ground or com-
mons in that town lying upon or bordering upon the Ohio River 
across that river to the opposite shore or mouth of Bear Grass 
Creek—that creek being then as well as now within the cor 
porate limits of Louisville and near the point at which the e- 
fendant company now lands its ferry boats in Kentucky.

These three ferry franchises, about the year 1837, vest 
A. Wathen, Charles Strader, John Shallcross and Jam68
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Thompson, and in 1865 came to be owned by John Shallcross, 
Moses Brown, Hiram Mayberry, James Wathen, A. Wathen, 
Charles Woolfolk & Co., J. B. Smith, W. C. Hite, E. S. Hoff-
man, P. Varble and Daniel Park. During all the intervening 
years ferries had been maintained.

In 1865 the persons then owning the ferry organized as a part-
nership for the purpose of operating it, and in that capacity 
continued to operate it until the Louisville and Jeffersonville 
Ferry Company was incorporated, as above stated. Under its 
act of incorporation the company procured to be conveyed to 
itself the above-mentioned ferry franchises with the boats then 
owned by the partnership, and issued therefor its fully paid 
capital stock for $200,000. The boats and personal property 
so acquired were not of great value—the principal value being 
in the franchises acquired as above set forth.

In 1887 the defendant company made a contract with the 
Sinking Fund Commissioners of the city of Louisville, a cor-
poration having charge of certain fiscal affairs of that city, un-
der which the defendant leased the ferry privileges in Louisville, 
agreeing to pay therefor $800 a year and a wharfage fee an-
nually of $400. That contract by its terms expired January 
the 1st, 1902.

The defendant company states in its answer “ that the only 
ferry franchises owned by it are those above mentioned, which 
were granted by the authorities of the State of Indiana.”

All tangible property of the defendant company in Kentucky 
was assessed in the fall of 1893 for the state tax for the year

4, and that tax was paid. The property so assessed con- 
ed of all the company’s boats and other personal property, 

1 aving no real estate in Kentucky. For the same year all 
rea estate owned by the defendant in Indiana was assessed by 

e authorities of that State and the tax thereon paid.
e company had no intangible property except the franchise 

heretofore described. . .
h d ^Oar<^ Valuation and Assessment ascertained what 
1893 f6n earnin^S ^ie defendant up to September 15,

> or the year preceding that date. It then capitalized said 
earnings at 6 per cent—that is, to have been such an amount
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as at 6 per cent would produce the sum of $121,050. From this 
the board deducted $54,164, being the assessed value of the de-
fendant’s property in Kentucky and Indiana, leaving the sum 
of $66,886 as the value of defendant’s franchise.”

The boats owned by the defendant company when this action 
was brought and also those owned by it in 1893 “ were regu-
larly enrolled, under the laws of the United States, at the port 
of Louisville and were assessed, as above stated, by the sheriff 
of Jefferson County, in the fall of that year and the tax paid 
upon them in the year 1894.”

The defendant brought “ before the Board of Valuation and 
Assessment, before that board had made its assessment final, 
the fact that its whole capital stock had been issued in consid-
eration of the transfer of the said ferry franchises granted by 
the State of Indiana and attendant property, and showed that 
all its property had been assessed as above explained, and pro-
tested against any assessment being made upon its franchises 
as being beyond the jurisdiction of the said board and outside 
of the territorial jurisdiction of the State of Kentucky, and not 
taxable in Kentucky; and it protested against the said board 
making any valuation whatever of its capital stock because all 
of its property had been once assessed, and any valuation made 
upon its capital stock would include alone these franchises and 
profits resulting to the defendant from engaging in interstate 
commerce ; and the defendant further requested the said board, 
if it should insist upon making a valuation upon its capital 
stock, to deduct therefrom the value of these franchises. The 
said board refused to enter into the question of the valuation 
of the said franchise granted by the State of Indiana, as afore 
said, and owned and operated by this defendant, and refuse 
to regard the fact that the profits which were earned by t is 
defendant came from interstate commerce.”

Substantially the whole revenue of the defendant company 
is derived from interstate commerce, and its net returns upo 
which the above capitalization was made represent its gaw 
from interstate commerce; that is, from the carriage of Pers^' 
and property between the States of Indiana and Kentuc y 
Such was the case presented by the answer.
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Jfr. Alexander Pope Humphrey for plaintiff in error.

Mr. Clifton J. Pratt, attorney general of the State of Ken-
tucky, and Mr. D. W. Sanders for defendant in error.

Mr . Justic e  Harlan , after making the foregoing statement, 
delivered the opinion of the court.

The ferry company insists that the judgment of the Court of 
Appeals of Kentucky, affirming the judgment of the court of 
original jurisdiction, (which sustained the action of the State 
Board of Valuation and Assessment,) had the effect to deny 
rights belonging to it under the Constitution of the United 
States.

It is appropriate here to state the grounds upon which the 
Court of Appeals of Kentucky proceeded. That court said : 
“ The judgments from which the appeals are prosecuted are 
for the franchise tax for the years 1894, 1895, 1896, 1897, and 
1898. The appellant is a corporation organized under a special 
act of the Legislature passed in 1869. It purchased a ferry 
franchise which had been originally granted by the territorial 
authorities of Indiana, which authorized the original grantee 
to conduct a ferry business across the Ohio River from Indiana 
to Kentucky. By regular devolution of title, through descents 
and conveyances, appellant owns the rights thus granted. The 
franchise thus acquired authorizes the appellant to transport 
persons and property from Jeffersonville, Indiana, to Louisville, 

entucky. There was vested in the Sinking Fund Commis-
sioners of the city of Louisville title to the ferry rights along 
f e Ohio River within the boundaries of that city, and by an 
agreement with them the appellant became the owner of it.

e appellant owned certain ferry boats which are enrolled at 
e Por^ °I Louisville. It owned certain real estate in the State 

?. n iana. It has paid its taxes upon its real property in In- 
^na, and upon its personal property in this State. It has 

Pai its taxes only upon its tangible property. It appears to 
ave no income except the revenue derived from carrying per- 
ons and property from one side of the river to the other. The
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Board of Valuation and Assessment fixed the value of the fran-
chise for the corporation as if it conducted all of its business in 
the territorial limits of the State of Kentucky, not deducting 
anything from that value on account of the fact that it exercised 
the privilege of conveying passengers from Jeffersonville to 
Louisville by reason of its acquisition of privileges which were 
originally granted under the laws of that State. . . . The 
appellant is a Kentucky corporation. The Board of Valuation 
and Assessment did not attempt to assess or tax its revenues 
coming from the exercise of its franchise in the transportation 
of persons and property over the Ohio River. But under cer-
tain sections of the Kentucky statutes, it assessed the value of 
appellant’s franchise, which is its intangible property. The 
board did not assess or attempt to assess the property, either 
tangible or intangible, which it owned in the State of Indiana.’

Again : “ By virtue of its corporate authority the appellant 
acquired ferry boats, the ferry rights within the city of Louis-
ville, which included the right to transport persons and prop-
erty from Kentucky to Indiana over the Ohio River, and the 
necessary use of its wharf to carry on that business. It also, 
by contract (which its charter seems to have authorized it to 
do), acquired wharf privileges on the Indiana side, and also the 
right which had been previously granted by Indiana to trans-
port persons and property from Indiana to Kentucky over the 
Ohio River. It also owns a park in Indiana. The property 
thus acquired constituted all of its property, tangible and in-
tangible, in Kentucky and Indiana. Having thus acquired the 
foregoing property, and having profitably used it, its corporate 
franchise presumably became of the value fixed by the Board 
of Valuation and Assessment. If the franchise of the appel-
lant became valuable by the acquisition of tangible or intangi-
ble property, or both, the effect is exactly the same, whether 
it is acquired in Indiana or in Kentucky, or both. It is not t e 
tangible or intangible property in Indianà which the appelle 
acquired by purchase which is sought to be taxed, but the vaine 
of its franchise which has been created in, and now exists in, 
Kentucky. . . . The State of Kentucky is not attempting 
to impose a tax upon receiving and handling persons and prop"
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erty, but is simply attempting to collect a franchise tax on the 
corporation created by law. . . . There is no doubt but 
what the business which the appellant carries on may be prop-
erly designated as 1 interstate commerce,’ and that it is a sub-
ject of national character ; Congress having the authority and 
the power under the Constitution to regulate it. The State of 
Kentucky is not attempting to impose a tax upon receiving and 
handling persons and property, but is simply attempting to 
collect a franchise tax on the corporation created by law. As 
authorized by the laws and Constitution, the State is entitled 
to impose a tax upon its tangible property. . . . The appel-
lant is domiciled in Kentucky, and the property sought to be 
taxed has its situs in Kentucky ; and, as we have said, there is 
no attempt to tax the appellant’s business, income, or revenues, 
but its income is alone considered in fixing the value of its fran-
chise.”

It thus appears from the admitted facts and from the opinion 
of the court below that the State Board, in its valuation and 
assessment of the franchise derived by that company from Ken-
tucky, included the value of the franchise obtained from Indi-
ana for a ferry from its shore to the Kentucky shore. In short, 
as stated by the Court of Appeals, the value of the franchise 
of the ferry company was fixed “ as if it conducted all of its 
business in the territorial limits of the State of Kentucky,” 
making no deduction for the value of the franchise obtained 
from Indiana.

The boundary of Kentucky extends only to low water mark 
on the western and northwestern banks of the Ohio River. 
Henderson Bridge Company v. Henderson City, 173 U. S. 592, 
. -613, and authorities there cited. In that case it was said
at although the jurisdiction of that Commonwealth for all 

ite PUr.Poses f()r which any State possesses jurisdiction within 
s erritorial limits was co-extensive with its established bound- 

difiS’t jurisdiction was attended by the fundamental con- 
auth* 1 il*  must n°t be exerted so as to entrench upon the

0Tj J °*  ^'e National Government or to impair any rights 
S ^rotected by the National Constitution.

at the authority of the ferry company, derived from
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Kentucky, to transport persons, freight and property across 
the Ohio River from Kentucky did not invest it with author-
ity to establish and maintain a ferry from the Indiana shore 
to the Kentucky shore. That is admitted by the counsel for 
Kentucky. Indeed, in Newport &c. v. Taylor's Erirs, 16 B. Mon. 
699, 786, the Court of Appeals of Kentucky said that “ Ken-
tucky has never claimed the exclusive right of ferriage across 
the Ohio River except from this shore, and while she has in-
terdicted the establishment of ferries from this side, within a 
certain distance of an established ferry on this side, she has 
constantly recognized the right of the authorities on the other 
side, to establish ferries from that side, without regard to the 
interdict.” The same thought was expressed in Reeves v. Lit-
tle, 7 Bush, 470. The case of Newport &c. v. Taylor's Edrs, 
was brought to this court, and the judgment of the Court of 
Appeals of Kentucky was affirmed. Conwa/y v. Taylor's Edr, 
1 Black, 603, 631. Referring to the ferry franchise granted by 
Kentucky, this court there said : “ The franchise is confined to 
the transit from the shore of the State. The same rights which 
she claims for herself she concedes to others. She has thrown 
no obstacle in the way of the transit from the States lying upon 
the other side of the Ohio and Mississippi. She has left thatto 
be wholly regulated by their ferry laws. We have heard of no 
hostile legislation, and of no complaints, by any of those States. 
It was shown in the argument at bar that similar laws exist 
in most, if not all, the States bordering upon those streams. 
They exist in other States of the Union bounded by navigable 
waters.”

It must therefore be assumed that the franchise granted by 
Indiana to maintain the ferry from the Indiana shore is wholly 
distinct from the franchise obtained from Kentucky to maintain 
the ferry from the Kentucky shore, although the enjoyment o 
both are essential to a complete ferry right for the transporta 
tion of persons and property across the river both ways, 
each franchise is property entitled to the protection of the la**  
Kent says that the privilege of establishing a ferry and. ta mo 
tolls for the use of the same is a franchise, and that “anesta e 
in such a franchise, and an estate in land, rest upon the same
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principle, being equally grants of a right or privilege for an 
adequate consideration.” 3 Kent, 459. In his Treatise on the 
American Law of Real Property, Washburn says that the right 
granted by the legislature, as representing the sovereign power, 
to carry passengers across streams, or bodies of water, or the 
arms of the sea, from one point to another, for compensation, 
is to be deemed a franchise, and belongs to the class of estates 
called incorporeal hereditaments. 2 Washburn, §§ 1212, 1215, 
6th edition. See also 1 Cooley’s Blackstone, Bk. II, pp. 21,36. 
In Conway v. Taylor's Erir, above cited, this court approved of 
Kent’s view, and said : “ A ferry franchise is as much property 
as a rent or any other incorporeal hereditament, or chattels, or 
realty. It is clothed with the same sanctity and entitled to the 
same protection as other property.” In Kentucky the right of 
the widow to have dower assigned to her in a ferry has been 
recognized. Stevens v. Stevens, 3 Dana, 371.

As, then, the privilege of maintaining the ferry in question 
from the Indiana shore to the Kentucky shore is a franchise 
derived from Indiana, and as that franchise is a valuable right 
of property, is it within the power of Kentucky to tax it di-
rectly or indirectly ? It is said that the Indiana franchise has 
not been taxed, but only the franchise derived from Kentucky; 
that the tax is none the less a tax on the Kentucky franchise, 
because of the value of that franchise being increased by the 
acquisition by the Kentucky corporation of the franchise granted 
by Indiana. This view sacrifices substance to form. If the 
Board of Valuation and Assessment, for purposes of taxation, 

ad separately valued and assessed at a given sum the franchise 
derived by the ferry company from Kentucky, and had sepa-
rately valued and assessed at another given sum the franchise 
obtained from Indiana, the result would have been the same as 
1 it had assessed, as it did assess, the Kentucky franchise as an 
unit upon the basis of its value as enlarged or increased by the 
acquisition of the Indiana franchise.

he learned counsel for Kentucky says that it is the value 
e company’s franchise contained “ in its charter ” which 

s e subject of taxation. But the franchise obtained from 
n lana is not in the company’s charter granted by Kentucky.
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It is contained only in the act of the Legislature of Indiana. 
The Indiana franchise was not carried into the charter of the 
Kentucky corporation by reason of that corporation having the 
authority to purchase it. Its existence and validity depend en-
tirely upon the laws of Indiana.

Counsel further say that Kentucky does not impose a tax 
upon the company’s privilege, as such, granted by the State of 
Indiana. If it had done so the tax so imposed would not have 
been defended as valid. Yet by her statute, under which the 
Board of Valuation and Assessment proceeded, Kentucky has 
accomplished that result by including for purposes of taxation, 
in the valuation of the franchise granted by it, the value of the 
franchise granted by Indiana, and theh taxing the franchise of 
the Kentucky corporation upon the basis of the aggregate value 
of both franchises. Although now owned by one corporation 
these are separate franchises.

There is, in our judgment, no escape from the conclusion 
that Kentucky thus asserts its authority to tax a property right, 
an incorporeal hereditament, which has its situs in Indiana. 
While the mode, form and extent of taxation are, speaking 
generally, limited only by the wisdom of the legislature, that 
power is limited by a principle inhering in the very nature of 
constitutional Government, namely, that the taxation imposed 
must have relation to a subject within the jurisdiction of the 
taxing Government. Hence, this court, speaking by Chief Jus- 
tice Marshall, in McCulloch v. Maryland, 4 Wheat. 31 6,429, 
said that, while all subjects over which the sovereign power o 
a State extends are objects of taxation, “ those over which it 
does not extend, are, upon the soundest principles, exempt from 
taxation.” That proposition, he said, could almost be pro-
nounced self-evident. It was therefore held ya. Hays Pawfe 
Mail S. S. Co., 17 How. 596, 599, that certain steamers en 
gaged in interstate commerce were not subject to taxation in 
a State where they might be temporarily when prosecuting 
their business, but were taxable at their home port, which was 
their situs, and where they belonged, the court saying, 
are satisfied that the State of California had no jurisdiction over 
these vessels for the purpose of taxation ; they were not, prop"
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erly, abiding within its limits, so as to become incorporated 
with the other personal property of the State; they were there 
but temporarily, engaged in lawful trade and commerce, with 
their situs at the home port, where the vessels belonged, and 
where the owners were liable to be taxed for the capital in-
vested, and where the taxes had been paid; ” in St. Louis v. Ferry 
Co., 11 Wall. 423, 429, 431, that certain ferry boats belonging 
to an Illinois corporation and plying between East St. Louis, 
Illinois, and St. Louis, Missouri, were not taxable in the latter 
State, but at their home port in the former State, the court 
saying that a tax was void when there was no jurisdiction as 
to the property taxed; in Morgan v. Parham, 16 Wall. 471, 
476, that a vessel engaged in interstate commerce and being 
from time to time in Mobile while prosecuting its business, was 
not taxable in Alabama, but was taxable in New York, where 
it was owned and registered, the court saying that, in its opin-
ion, “ the State of Alabama had no jurisdiction over this vessel 
for the purpose of taxation, for the reason that it had not be-
come incorporated into the personal property of the State, but 
was there temporarily only, and that it was engaged in lawful 
commerce between the States with its situs at the home port 
of New York, where it belonged and where its owner was lia-
ble to be taxed for its value ; ” and in Gloucester Ferry Co. v. 
Pennsylvania, 114 U. S. 196, 206, that “ the property of for- 
eign corporations engaged in foreign or interstate commerce, 
as well as the property of corporations engaged in other busi-
ness, is subject to state taxation, provided always it be within 
f e jurisdiction of the State.” In Cooley on Taxation, the au- 

or, while conceding that the legislative power extends over 
everything, whether it be person, property, possession, fran- 
c ise, privilege, occupation or right, says that “ persons and prop-
erty not within the territorial limits of a State cannot be taxed 
y it; and that “ a State can no more subject to its power a 

I ° e Person or a single article of property whose residence or 
ega situs is in another State, than it can subject all the citizens 
or a the property of such other State to its power.” 2d ed. 
PP- 5, 55, 159.

We recognize the difficulty which sometimes exists in par-
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ticular cases in determining the situs of personal property for 
purposes of taxation, and the above cases have been referred to 

. because they have gone into judgment and recognize the general 
rule that the power of the State to tax is limited to subjects 
within its jurisdiction or over which it can exercise dominion. 
No difficulty can exist in applying the general rule in this case; 
for, beyond all question, the ferry franchise derived from Indi-
ana is an incorporeal hereditament derived from and having its 
legal situs in that State. It is not within the jurisdiction of 
Kentucky. The taxation of that franchise or incorporeal here-
ditament by Kentucky is, in our opinion, a deprivation by that 
State of the property of the ferry company without due process 
of law in violation of the Fourteenth Amendment of the Con-
stitution of the United States ; as much so as if the State taxed 
the real estate owned by that company in Indiana.

This view is not met by the suggestion that Kentucky can 
make it a condition of the exercise of corporate powers under 
its authority that the tax upon the franchise granted by it shall 
be measured by the value of all its property, wherever situated, 
of whatever nature, or from whatever source derived. It is a 
sufficient answer to this suggestion to say that no such condi-
tion was prescribed in the charter of the ferry company when 
it was granted and accepted. Nor does the taxing statute in 
question make it a condition of the ferry company’s continuing 
to exercise its corporate powers that it shall pay a tax for its 
property having a situs in another State. There is no sugges-
tion in the company’s charter that the State would ever, in any 
form, tax its property having a situs in another State. W e ex-
press no opinion as to the validity of such a condition if it had 
been inserted in the company’s charter, or if it were now, m 
terms, prescribed by any statute. We decide nothing mor 
than it is not competent for Kentucky, under the charter grante 
by it, and under the Constitution of the United States, to tax 
the franchise which its corporation, the ferry company, lawiu y 
acquired from Indiana, and which franchise or incorporeal here 
ditament has its situs, for purposes of taxation, in Indiana.

As what has been said is sufficient to dispose of the case, we 
need not consider the question arising upon the record and urge
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by counsel, whether the taxation by Kentucky of the ferry com-
pany’s Indiana franchise to transport persons and property from 
Indiana to Kentucky is not, by its necessary effect, a burden on 
interstate commerce forbidden by the Constitution of the United 
States.

The judgment of the Court of Appeals of Kentucky is re-
versed and the cause remanded for such further proceedings as 
may not be inconsistent with this opinion.

Reversed.

The  Chief  Jus tice  and Mr . Just ice  Shiras  dissent.

Louis ville  and  Jeff ersonvi lle  Ferry  Company  v . Ken -
tucky , No. 18. Same  v . Same , No . 19. Same  v . Same , No . 20. 
Same  v . Same , No . 21. Same  v . Same , No . 22. Error to the 
Court of Appeals of the State of Kentucky.

Mr . Justi ce  Harlan  delivered the opinion of the court.

It having been stipulated between the parties that the above 
cases should abide the decision in No. 17, just decided, the judg-
ment in each case is reversed, and each case is remanded to the 
s ate court for such further proceedings as may not be incon-
sistent with the opinion in No. 17.

Reversed.
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BIGBY v. UNITED STATES.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 

EASTERN DISTRICT OF NEW YORK.

No. 111. Argued December 4, 5, 1902.—Decided February 23, 1903.

There is no contract, express or implied, which can be made the basis for 
jurisdiction by a United States Circuit Court under the act of Congress 
of March 3, 1887, known as the Tucker Act, between the United States 
and a person who, while properly in a government building, sustains 
injuries by the fall of an elevator belonging to the government and oper-
ated by one of its employes. An action against the United States tore- 
cover damages for such injuries is necessarily one sounding in tort and 
is not maintainable in any court.

Bigby , the plaintiff in error, claimed in his petition to have 
been damaged to the extent of ten thousand dollars on account 
of certain personal injuries received by him while entering an 
elevator placed by the United States in its court-house and 
post-office building in the city of Brooklyn, and asked judgment 
for that sum against the Government.

The petition was demurred to upon three grounds, namely, 
that the court had no jurisdiction of the person of the defend-
ant, or of the subject of the action, and that the petition did not 
state facts sufficient to constitute a cause of action against the 
United States.

The demurrer was sustained by the Circuit Court on each 
of the grounds specified, and so far as it was sustained upon 
the ground that the petition did not state a cause of action, i 
was sustained because the action was not authorized by t e 
act of Congress known as the Tucker Act, approved March , 
1887, c. 359, and entitled “An act to provide for the bringing 
of suits against the Government of the United States.” . 24 Sta. 
505. The action was accordingly dismissed. 103 Fed. F 
597.

The specific allegations of the petition are—
That the United States is a corporation created by the on
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stitution with its principal office in Washington, and within 
the meaning of the New York Code of Civil Procedure is a 
foreign corporation ;

That on or about November 27,1899, the petitioner, while 
on his way to the office of the Marshal of the United States 
for the Eastern District of New York, and at the request of 
the United States and of its officers, employes and duly au-
thorized agents, each acting within the scope of his authority, 
entered into a passenger elevator in the United States court-
house and post-office building in Brooklyn, which building and 
elevator was owned and controlled by the United States, and 
was designed and intended by it for the use of persons on their 
way to the office of its said Marshal;

That the United States “then and there entered into an 
implied contract ” with the petitioner, “ wherein and whereby, 
for a sufficient valuable consideration, it agreed to carry your 
petitioner safely, to operate said elevator with due care, and to 
employ for the purposes of the operation of said elevator a 
competent and experienced person ; ”

That in “ violation of said contract, the United States failed 
to carry the petitioner safely, or to operate the elevator with 
due care, or to employ for the operation and to put in charge 
of such elevator a competent and experienced person, and vio- 
ated its contract with the petitioner in other ways ; and,

That in consequence of said failures, respectively, the peti-
tioner, “while entering the said elevator without negligence 
on his part was caused to fall and his foot, ankle and leg were 
crushed between said elevator and the top of the entrance into 
t e elevator shaft or a projection in the shaft of said elevator 
oi* in some other manner and the back of your petitioner and 

er parts of the body of your petitioner were also conse-
quently injured and your petitioner consequently suffered a 
aceration of the ligaments of his ankle and he consequently 
'as caused much bodily and mental pain.”

to th6 transcr^)'J contains a certificate from the Circuit Court 
was said cause the jurisdiction of that court
is f11SSUe’ ant^ that the question was “ whether a person who 

Uo , and has not been, an employe of the United States, can 
VOL. CLXXXVIII—26
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sue the United States, in the Circuit Court of the United States, 
in the district where he resides, to recover damages to the 
amount of ten thousand dollars, which damages were caused 
by personal injury received by said person through the negli-
gence of an employe of the United States, while said person in-
jured as aforesaid, was being carried on an elevator in a public 
building, owned and used by the United States as a post-office 
and for other governmental uses and purposes, when said per-
son entered said elevator for the purpose of visiting the office 
of the United States Marshal of such district on official busi-
ness.”

JZr. Roger Foster for plaintiff in error.

Mr. Assistant Attorney G-eneraL Pradt for defendant in 
error.

Mr . Justice  Harlan , after making the foregoing statement, 
delivered the opinion of the court.

This being an action against the United States, the authority 
of the Circuit Court to take cognizance of it depends upon the 
construction of the above act of March 3, 1887. 24 Stat. 505.

By that act it is provided that the Court of Claims shall have 
jurisdiction to hear and determine “ all claims founded upon 
the Constitution of the United States or any law of Congress, 
except for pensions, or upon any regulation of an Executive 
Department or upon any contract, expressed or implied, with 
the Government of the United States, or for damages, liqui" 
dated or unliquidated, in eases not sounding in tort, in respect 
of which claims the party would be entitled to redress against 
the United States either in a court of law, equity, or admiralty 
if the United States were suable: Provided, however, That 
nothing in this section shall be construed as giving to either o 
the courts herein mentioned, jurisdiction to hear and determine 
claims growing out of the late civil war, and commonly ^n®'- 
as ‘ war claims/ or to hear and determine other claims, w 
have heretofore been rejected, or reported on adversely by any
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court, Department, or commission authorized to hear and de-
termine the same.” The act further provided that “ the Dis-
trict Courts of the United States shall have concurrent juris-
diction with the Court of Claims as to all matters named in the 
preceding section where the amount of the claim does not ex-
ceed one thousand dollars, and the Circuit Courts of the United 
States shall have such concurrent jurisdiction in all cases where 
the amount of such claim exceeds one thousand dollars and 
does not exceed ten thousand dollars.”

It is clear that the act excludes from judicial cognizance any 
claim against the United States for damages in a case “ sound-
ing in tort.” But the contention of the plaintiff is, in substance 
that although the facts constituting the negligence of which he 
complains, made a case of tort, he may waive the tort; that 
his present claim is founded upon an implied contract with the 
Government, whereby it agreed to carry him safely in its ele-
vator, to operate the elevator with due care, and to employ 
for the purposes of such carriage a competent and experienced 
person; and, consequently, that his suit is embraced by the 
words “ upon any contract, express or implied, with the Govern-
ment of the United States.” The contention of the United 
States is that no such implied contract with the Government 
arose from the plaintiff’s entering or attempting to enter and 
use the elevator in question, and that the claim is distinctly for 
damages in a case “ sounding in tort,” of which the act of Con-
gress did not authorize the Circuit Court to take cognizance.

Can the plaintiff’s cause of action be regarded as founded upon 
implied contract with the Government, within the meaning of 
the act of 1887 ?

The precise question thus presented has not been determined 
y this court. But former decisions may be consulted in order 
o ascertain whether this suit is embraced by the words, in that 

’ uPon any contract, express or implied, with the Gov-
ernment of the United States.” Do those words include an 
ac ion against the United States to recover damages for personal 
ujuries caused by the negligent management of an elevator 
rec ed and maintained by it in one of its court-house and post-

office buildings ?
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In Gibbons v. United States, 8 Wall. 269, 274—which was an 
action in the Court of Claims to recover an amount alleged to 
have been wrongfully exacted by a quartermaster of the United 
States in the execution of a contract for the delivery of oats— 
this court said : “ But it is not to be disguised that this case is 
an attempt, under the assumption of an implied contract, to 
make the Government responsible for the unauthorized acts of 
its officer, those acts being in themselves torts. No government 
has ever held itself liable to individuals for the misfeasance, 
laches, or unauthorized exercise of power by its officers and 
agents. In the language of Judge Story, ‘it does not under-
take to guarantee to any person the fidelity of any of the officers 
or agents whom it employs, since that would involve it in all 
its operations in endless embarrassments, and difficulties, and 
losses, which would be subversive of the public interests.’ . . • 
The language of the statutes which confer jurisdiction upon the 
Court of Claims, excludes by the strongest implication demands 
against the Government founded on torts. The general princi-
ple which we have already stated as applicable to all govern-
ments, forbids, on a policy imposed by necessity, that they should 
hold themselves liable for unauthorized wrongs inflicted by 
their officers on the citizen, though occurring while engaged 
in the discharge of official duties. . . . These reflections 
admonish us to be cautious that we do not permit the decisions 
of this court to become authority for the righting, in the Court 
of Claims, of all wrongs done to individuals by the officers of 
the General Government, though they may have been com-
mitted while serving that Government, and in the belief that i 
was for its interest. In such cases, where it is proper for the 
Nation to furnish a remedy, Congress has wisely reserved t e 
matter for its own determination. It certainly has not con 
ferred it on the Court of Claims.”

The same general question arose in Langford v. United States, 
101 U. S. 341, 342, 344, which was an action in the ^ourV^ 
Claims to recover for the use and occupation of lands and u 
ings, of which certain Indian agents acting for the United a 
had taken possession without the consent of the American 
of Foreign Missions, which had erected the buildings, and un e
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which Board the plaintiff claimed title. The United States 
asserted ownership of the property and disputed the title of the 
claimant. This court held that the action could not be main-
tained, and said that the reason for limiting suits to cases of 
express and implied contracts, as distinguished from cases formed 
on tort, “ is very obvious on a moment’s reflection. While Con-
gress might be willing to subject the Government to the judi-
cial enforcement of valid contracts, which could only be valid 
as against the United States when made by some officer of the 
Government acting under lawful authority, with power vested 
in him to make such contracts, or to do acts which implied them, 
the very essence of a tort is that it is an unlawful act, done in 
violation of the legal rights of some one. For such acts, how-
ever high the position of the officer or agent of the Govern-
ment who did or commanded them, Congress did not intend to 
subject the Government to the results of a suit in that court. 
This policy is founded in wisdom, and is clearly expressed in 
the act defining the jurisdiction of the court; and it would ill 
become us to fritter away the distinction between actions ex 
delicto and actions ex contractu, which is well understood in our 
system of jurisprudence, and thereby subject the Government 
to payment of damages for all the wrongs committed by its 
officers or agents, under a mistaken zeal, or actuated by less 
worthy motives.”

The subject was again considered in Hill v. United States, 
49 U. S. 593, 598-9, which was an action to recover damages 

for the use and occupation of certain property in the possession 
of the United States, but of which the plaintiff asserted owner- 
s ip. This court said: “The United States cannot be sued in 
t eir own courts without their consent, and have never per-
mitted themselves to be sued in any court for torts committed 
in their name by their officers. Nor can the settled distinction, 
in is respect, between contract and tort, be evaded by framing 
8 aS UPon an contract. Gibbons v. United States, 
TT ’ ^a/n'^for^ v- United States, 101 U. S. 341, 346 ;

nt e States v. Jones, 131 U. S. 1, above cited. An action in 
tat na^re assumpsit for the use and occupation of real es- 

o wi never lie where there has been no relation of contract
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between the parties, and where the possession has been acquired 
and maintained under a different or adverse title, or where it 
is tortious and makes the defendant a trespasser. Lloyd v. 
Hough, 1 How. 153, 159; Carpenter n . United States, 17 Wall. 
489, 493. In Langford v. United States, it was accordingly 
adjudged that, when an officer of the United States took and 
held possession of land of a private citizen, under a claim that 
it belonged to the Government, the United States could not be 
charged upon an implied obligation to pay for its use and oc-
cupation.”

In Robertson v. Sichel, 127 U. S. 507, 515, the court said: 
“ The Government itself is not responsible for the misfeasances, 
or wrongs, or negligences, or omissions of duty of the subordi-
nate officers or agents employed in the public service; for it 
does not undertake to guarantee to any person the fidelity of 
any of the officers or agents whom it employs ; since that would 
involve it, in all its operations, in endless »embarrassments, and 
difficulties, and losses, which would be subversive of the public 
interests.” So in German Bank of Memphis v. United States, 
148 U. S. 573, 579 : “ It is a well-settled rule of law that the 
Government is not liable for the nonfeasances or misfeasances 
or negligence of its officers, and that the only remedy to the 
injured party in such cases is by appeal to Congress.”

In Schillinger v. United States, 155 U. S. 163,168, the question 
was whether a suit could be maintained against the United 
States to recover damages for the use of a patent for an im-
provement in a concrete pavement. It appeared that the pa - 
ent had been used by a contractor who undertook to construct 
a pavement for the United States. The pavement was con 
structed, and at the time‘the action was brought was in use y 
the Government. It was contended that the United States, 
having appropriated to public use property that belonged to 
the plaintiff, came under an implied obligation to compensa 
him—such implied obligation arising from the constitu io 
provision that private property should not be taken for pu 
use except upon payment of just compensation. This view 
rejected, and the court said : “ Can it be that Congress inten e 
that every wrongful arrest and detention of an individua,



BIGBY v. ÜNÎTÊD STATES. 407

Opinion of the Court.

seizure of his property by an officer of the Government, should 
expose it to an action for damages in the Court of Claims ? If 
any such breadth of jurisdiction was contemplated, language 
which had already been given a restrictive meaning would have 
been carefully avoided. . . . Here the claimants never au-
thorized the use of the patent right by the Government ; never 
consented to, but always protested against it, threatening to 
interfere by injunction or other proceedings to restrain such 
use. There was no act of Congress in terms directing, or even 
by implication suggesting, the use of the patent. No officer of 
the Government directed its use, and the contract which was 
executed by Cook did not name or describe it. There was no 
recognition by the Government or any of its officers of the fact 
that in the construction of the pavement there was any use of 
the patent, or that any appropriation was being made of claim-
ant’s property. The Government proceeded as though it were 
acting only in the management of its own property and the 
exercise of its own rights, and without any trespass upon the 
rights of the claimants. There was no point in the whole trans-
action from its commencement to its close where the minds of 
the parties met or where there was anything in the semblance 
of an agreement.”

It thus appears that the court has steadily adhered to the 
general rule that, without its consent given in some act of Con-
gress, the Government is not liable to be sued for the torts, 
misconduct, misfeasances or laches of its officers or employés. 
There is no reason to suppose that Congress has intended to 
change or modify that rule. On the contrary, such liability to 
suit is expressly excluded by the act of 1887.

Cases of this kind are to be distinguished from those in which 
private property was taken or used by the officers of the Gov-
ernment with the consent of the owner or under circumstances 
s owing that the title or right of the owner was recognized or 
admitted. As, in United States v. Russell, 13 Wall. 623, 626, 
w ic was an action to recover for the use of certain steamers 
use in the business of the Government pursuant to an under- 
s an mg with the owner that he should be compensated ; or, 

nrted States n . Great Falls Manufacturing Company, 112
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(J. S. 645, in which it appeared that certain private property 
was appropriated by officers of the Government for public use, 
pursuant to an act of Congress, the title of the owner being rec-
ognized or not disputed ; or, in United States v. Palmer, 128 
U. S. 262, 269, which was an action to recover for the use of a 
patent which the Government was invited by the patentee to 
use. In all such cases the law implies a meeting of the minds 
of the parties, and an agreement to pay for that which was 
used for the Government, no dispute existing as to the title to 
the property used. The important fact in each of those cases 
was that the officers who appropriated and used the property 
of others were authorized to do so, and hence the implied con-
tract that the Government would pay for such use.

But, as we have seen, the plaintiff contends that when he 
entered or attempted to enter the elevator the Government 
must be deemed to have contracted that its employe in charge 
of it would use due care so as not to needlessly injure him. In 
other words—for it comes to that—by the mere construction 
and maintenance of such elevator the Government, contrary to 
its established policy, impliedly agreed to be responsible for the 
torts of an employe having charge of the elevator, if, by his 
negligence, injury came to one using it. We find no authority 
for this position in any act of Congress, and nothing short of 
an act of Congress can make the United States responsible for 
a personal injury done to the citizen by one of its employes 
who, while discharging his duties, fails to exercise such care 
and diligence as a proper regard to the rights of others re-
quired. “ Causing harm by negligence is a tort.” One of the 
definitions of a tort is “ an act or omission causing harm which 
the person so acting or ojnitting did not intend to cause, bu 
might and should with due diligence have foreseen and pre 
vented.” Pollock on Torts, 1, 19. The elevator in question 
was erected in order to facilitate the transaction of the public 
business, and also, it may be assumed, for the convenience an 
comfort of those who might choose to use it when going’ to a 
room in the court-house and post-office building occupie y 
public officers, and not pursuant to any agreement, expres 
implied, between the United States and the general public, or
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under any agreement between the United States and the in-
dividual person who might seek to use it. No one was com-
pelled or required to use it, and no officer in charge of the build-
ing had any authority to say that a person using it could sue 
the Government if he was injured by reason of the want of due 
care on the part of the employé operating it. No officer had au-
thority to make an express contract to that effect and no contract 
of that kind could be implied merely from the Government’s 
ownership of the elevator and from the negligence of its employé. 
The facts alleged show a case in which the plaintiff was injured 
by reason of the negligence of the manager of the elevator. It is 
therefore a case of pure tort on the part of such manager for 
which he could be sued. It is a case “ sounding in tort,” because 
it had its origin in and is founded on the wrongful and negligent 
act of the elevator manager. There is in it no element of con-
tract as between the plaintiff and the Government ; for, as we 
have said, no one was authorized to put upon the Government 
a liability for damages arising from the wrongful, tortious act 
of its employé. The plaintiff therefore cannot by the device of 
waiving the tort committed by the elevator operator make a 
case against the Government of implied contract. A party 
uiay in some cases waive a tort, that is, he may forbear to sue 
in tort, and sue in contract, where the matter out of which his 
claim arises has in it the elements both of contract and tort. But 
it has been well said that “ a right of action in contract cannot 

e created by waiving a tort, and the duty to pay damages for 
a tort does not imply a promise to pay them, upon which as-
sumpsit can be maintained.” Cooper v. Cooper, 147 Massachu-
setts, 370, 373. If the plaintiff could sue the elevator employé 
upon an implied contract that due care should be observed by 

101 in managing the elevator, it does not follow that he could 
sue t e Government upon implied contract. For under exist- 
ng egislation no relation of contract could arise between the 

e overnment and those who chose to use its elevator. It is
Sy 0 Perceive how disastrous to the operations of the Gov- 

coUment would be a rule under which it could be sued for torts 
itsmini aSen^s ar,d employés in the management of

property. It js for Congress to determine in all such cases
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what justice requires upon the part of the Government. If any 
exceptions ought to be made to the general rule it is for Con-
gress to make them.

We have not overlooked the allegation in the petition that 
the plaintiff entered the elevator “ at the request of the United 
States, and of its officers, employés and duly authorized agents, 
each acting within the scope of his authority.” This, we as-
sume, means at most only that the plaintiff entered, or attempted 
to enter, the elevator with the assent of those who had control 
of it and of the building in which it was erected. But if more 
than this was meant to be alleged ; if the plaintiff intended to 
allege an express or affirmative request by officers or agents of 
the United States, the case would not, in our view, be changed ; 
for the court knows that, without the authority of an act of 
Congress, no officer or agent of the United States could, in writ-
ing or verbally, make the Government liable to suit by reason 
of the want of due care on the part of those having charge of 
an elevator in a public building.

We are of opinion that this case is one sounding in tort, within 
the meaning of the act of 1887, and therefore not maintainable 
in any court.

The judgment of the Circuit Court dismissing the action for 
want of jurisdiction is

Affirmed.

CUMMINGS v. CHICAGO.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOK TH 

NORTHERN DISTRICT OF ILLINOIS.

No. 136. Submitted December 19, 1902.—Decided February 23,1903.

1. The plaintiffs by their complaint asserted a right, under the ^'onSt^)j 
tion of the United States and certain acts of Congress and a Peim' 
the Secretary of War, issued in conformity with those acts, to c®Dg^eg 
a dock in the Calumet River, a navigable water of the Unite ^.g 
within the limits of the city of Chicago. The bill showed t a
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right was denied by the city of Chicago, upon the ground that the 
plaintiffs had not complied with its ordinances requiring a permit from 
its Department of Public Works before any such structure could be 
erected within the limits of that city. Held:
(1) That the suit was one arising under the Constitution and laws of

the United States, and was therefore one of which, under the act 
of August 13, 1888, c. 866, the Circuit Court of the United States 
could take jurisdiction, without reference to the citizenship of the 
parties.

(2) As such a suit involved the construction and application of the
Constitution of the United States, the appeal from the final judg-
ment of the Circuit Court in such an action could be taken directly 
to the Supreme Court of the United States under the act of 
March 3, 1891, c. 517.

2. Neither the act of Congress of March 3, 1899, c. 425, nor any previous 
act relating to the erection of structures in the navigable waters of the 
United States manifested any purpose on the part of Congress to assert 
the power to invest private persons with power to erect such structures 
within a navigable water of the United States, wholly within the terri-
torial limits of a State, without regard to the wishes of the State upon 
the subject.

3. Under existing legislation, the right to erect a structure in a navigable 
water of the United States, wholly within the limits of a State, depends 
upon the concurrent or joint assent of the state and National Govern-
ments.

The  appellants, citizens of Illinois, brought this suit against 
the city of Chicago for the purpose of obtaining a decree re-
straining the defendant, its officers and agents, from interfering 
with the construction of a dockin front of certain lands owned 
by the plaintiffs and situated on Calumet River, within the 
limits of that city.

The city demurred to the bill upon the ground that it did 
not state facts entitling the plaintiffs to the relief asked. The 
einurrer was sustained and the bill was dismissed for want of 

equity.
The controlling question in the case is whether the plaintiffs 

ave the right, in virtue of certain legislation of Congress and 
wilkh^11 aC^°n ^1G Secretary of War, to which reference 
p1 e presently made, to proceed with the proposed work in 
^regard of an ordinance of the city of Chicago requiring the 

permission of its Department of Public Works as a condition 
Prece ent to the construction of any dock within the limits of
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the city. The plaintiffs had not obtained any permit from that 
Department.

The legislation of Congress and the action of the Secretary 
of War upon which the plaintiffs rely are very fully set forth 
in the bill and are as follows :

In the River and Harbor Appropriation Act of August 2, 
1882, c. 375, will be found this provision : “ Improving harbor 
at Calumet, Illinois: Continuing improvement, thirty-five thou-
sand dollars: Provided, That with a view to the improvement 
of the Calumet River, in the State of Illinois, from its mouth 
to the Fork at Calumet Lake, the Secretary of War shall ap-
point a board of engineers who shall examine said river and 
report upon the practicability and the best method of perfect-
ing and maintaining a channel for through navigation to said 
Fork at Lake Calumet, adapted to the passage of the largest 
vessels navigating the Northern and Northwestern Lakes, 
limiting and locating the lines of channel to be improved by 
the United States, and of docks that may be constructed by 
private individuals, corporations, or other parties, and clearly 
defining the same under the direction of the Chief of En-
gineers, United States Army ; and the Secretary of War shall 
report to Congress the result of said examination, and the esti-
mated cost of the proposed improvement; also what legislation, 
if any, is necessary, to prevent encroachments being made or 
maintained within the limits of the channel designated as 
above provided for.” 22 Stat. 194.

Thereafter, the bill alleges, the Secretary of War appointed 
a board of engineers, who surveyed the river and defined the 
lines of its channel and of docks to be constructed, under the 
direction of said Chief of Engineers ; and the Secretary of War 
thereafter reported to Congress the estimated cost of the pro*  
posed improvement.

In the River and Harbor Appropriation Act of July 5,1 , 
c. 229, this provision was inserted : “ Improving Calumet Rwer, 
Illinois: Continuing improvement, fifty thousand 
Provided, however, That no part of said sum shall be exP®D^ 
until the right of way shall have been conveyed to the Ld 1 
States, free from expense, and the United States shall be u Y
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released from all liability for damages to adjacent property-
owners, to the satisfaction of the Secretary of War.” 23 Stat. 
133,143.

Under these enactments, the bill alleged, the United States 
caused a plat to be made establishing the channel of the river 
and its lines, and fixing the dock lines thereof. That plat was 
approved by the Chief of Engineers of the Army and was duly 
recorded in the recorder’s office of Cook County.

The above legislation was followed by this provision in the 
River and Harbor Act of August 5, 1886, c. 929 : “ Improving 
Calumet River, Illinois: Continuing improvement, thirty thou-
sand dollars; of which eleven thousand two hundred and fifty 
dollars are to be used between the Forks and one half mile east 
of Hammond, Indiana, . . . Provided, however, That no 
part of said sum, nor any sum heretofore appropriated, except 
the said eleven thousand two hundred and fifty dollars, for the 
river above the Forks, shall be expended until the entire right 
of way, as set forth in Senate Executive Document Number 
Nine, second session Forty-seventh Congress, shall have been 
conveyed to the United States free of expense, and the United 
States shall be fully released from all liability for damages to 
adjacent property-owners, to the satisfaction of the Secretary 
°f War; ...» 24 Stat. 310, 325.

Without going into all the details set forth in the bill, it may 
be assumed that the deeds of conveyance which the above acts 
of 1884 and 1886 required to be made to the United States were 
111 fact made and accepted.

The bill alleges that the United States by its duly authorized 
o cials thereafter entered upon the improvement of Calumet 

ryer in accordance with the surveys and plans adopted by the 
ief of Engineers of the United States Army and “thereby 

os a fished said dock or channel line on the west line of said 
ver in the manner and form shown by said plat approved by 
e said Chief of Engineers and filed for record as aforesaid.” 

y t e seventh section of the River and Harbor Act of Con- 
“Tlwa^)rove(l September 19, 1890, c. 907, it was provided: 
boo a n°t ke ^awbul bo build any wharf, pier, dolphin, 

Om3 am, weir, breakwater, bulkhead, jetty, or structure of
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any kind outside established harbor-lines, or in any navigable 
waters of the United States where no harbor-lines are or may 
be established, without the permission of the Secretary of War, 
in any port, roadstead, haven, harbor, navigable river, or other 
waters of the United States, in such manner as shall obstruct 
or impair navigation, commerce, or anchorage of said waters, 
and it shall not be lawful hereafter to commence the construc-
tion of any bridge, bridge-draw, bridge piers and abutments, 
causeway or other works over or in any port, road, roadstead, 
haven, harbor, navigable river, or navigable waters of the United 
States, under any act of the legislative assembly of any State, 
until the location and plan of such bridge or other works have 
been submitted to and approved by the Secretary of War, or 
to excavate or fill, or in any manner to alter or modify the 
course, location, condition, or capacity of the channel of said 
navigable water of the United States, unless approved and au-
thorized by the Secretary of War: Provided, That this section 
shall not apply to any bridge, bridge-draw, bridge piers and 
abutments the construction of which has been heretofore duly 
authorized by law, or be so construed as to authorize the con-
struction of any bridge, drawbridge, bridge piers and abutments, 
or other works, under an ac£ of the legislature of any State, 
over or in any stream, port, roadstead, haven or harbor, or other 
navigable water not wholly within the limits of such State. 
26 Stat. 426, 454.

Then, by the tenth section of the River and Harbor Act o 
March 3, 1899, c. 425, it was provided : “ That the creation o 
any obstruction not affirmatively authorized by Congress, o 
the navigable capacity of any of the waters of the United States 
is hereby prohibited ; and it shall not be lawful to build or com 
mence the building of any wharf, pier, dolphin, boom, > 
breakwater, bulkhead, ietty, or other structures in any Por > 
roadstead, haven, harbor, canal, navigable river, or other v 
of the United States, outside established harbor lines, or w er 
no harbor lines have been established, except on plans reC® 
mended by the Chief of Engineers and authorized by the e 
retary of War; and it shall not be lawful to excavate or^ 
or in any manner to alter or modify the course, location,
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dition, or capacity of, any port, roadstead, haven, harbor, canal, 
lake, harbor of refuge, or inclosure within the limits of any 
breakwater, or of the channel of any navigable water of the 
United States, unless the work has been recommended by the 
Chief of Engineers and authorized by the Secretary of War 
prior to beginning the same.” 30 Stat. 1121, 1151.

Subsequently, the plaintiffs and the Calumet Grain and Ele-
vator Company—the latter also owning land on the Calumet 
River in front of which the proposed new dock would be built 
—caused plans of the dock to be prepared and submitted to the 
Secretary of War and the Chief of Engineers of the Army, and 
application was made to the former for permission to rebuild 
the dock along the front of their lands on Calumet River as 
shown by those plans.

Those plans were approved by the United States Engineer 
stationed at Chicago, and were subsequently recommended by 
the Chief of Engineers of the Army. The Secretary thereupon 
issued and delivered to the plaintiffs and the Grain and Elevator 
Company the following instrument:

“Whereas, by section 10 of an act of Congress, approved 
March 3,1899, entitled c An act making appropriations for the 
construction, repair and preservation of certain public works 
on rivers and harbors, and for other purposes,’ it is provided 
that it shall not be lawful to build or commence the building 
of any wharf, pier, dolphin, boom, weir, breakwater, bulkhead, 
jetty, or other structures in any port, roadstead, haven, harbor, 
canal, navigable river, or other water of the United States, out-
side established harbor lines, or where no harbor lines have 
been established, except on plans recommended by the Chief of 
Engineers and authorized by the Secretary of War; and it 
s all not be lawful to excavate or fill, or in any manner to alter 
or modify the course, location, condition, or capacity of, any 
port, roadstead, haven, harbor, canal, lake, harbor of refuge, or 
inc osure within the limits of any breakwater, or of the channel 
o any navigable water of the United States, unless the work 
.as ^een ^commended by the Chief of Engineers and author- 
lz® y the Secretary of War prior to beginning the same; and 
W ereas) E). M. Cummings, as executor of the estate of C. R.
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Cummings, and the Calumet Grain and Elevator Company 
have applied to the Secretary of War for permission to rebuild 
the dock in front of that part of block 108, in sections 5 and 6, 
T. 37, R. 15, E., fronting on Calumet River, south of 95th street, 
Chicago, Illinois, along the lines shown on the attached plans, 
which have been recommended by the Chief of Engineers; now 
therefore this is to certify that the Secretary of War hereby 
gives unto said D. M. Cummings, as executor of the estate of 
C. R. Cummings, and the Calumet Grain and Elevator Com-
pany permission to rebuild the dock, at said place, along the 
lines shown on said plans, subject to the following condition: 
That the work herein permitted to be done shall be subject to 
the supervision and approval of the engineer officer of the 
United States Army in charge of the locality. Witness my 
hand this 12th day of May, 1900. Elihu Root, Secretary of 
War.”

The bill then alleged—
That after the granting of permission by the Secretary of 

War, the plaintiffs became entitled, in virtue of that permission 
and the provisions of the act of March 3, 1899, to build the 
proposed dock in front of their premises, subject only to the 
condition that the work should be under the supervision and 
be approved by the engineer officer of the Army in charge of 
the locality;

That after the action of the Secretary of War they entered 
into a contract for the building of the dock and were engaged 
in the prosecution of the work when, about the 15th of Octo-
ber, 1900, the city of Chicago, by its officers and agents, put a 
stop to the work by force and threats, asserting that it cou 
not be prosecuted unless a permit therefor be issued by its 
Department of Public Works;

That this action of the city was taken pursuant to ceitain 
ordinances theretofore passed by the city council and w w 
made it the duty of the city’s Harbor Master to require a^ 
parties engaged in repairing, renewing, altering, or cons 
ing any dock within the city to produce such permit and m 
fault thereof to cause the arrest of any parties engaged in 
work and the removal of the dock;
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That the engineer officer in the Department of Public Works 
of the city, having agreed that the city had no power to inter-
fere with the plaintiffs or prevent the building of said dock by 
them, agreed that the work should not be interfered with by 
the city or its agents ;

That the plaintiffs thereupon resumed the construction of the 
dock, but they were again stopped by the city through its 
police, and plaintiffs’ contractors, agents and servants were 
forced to discontinue the work, being threatened with arrest 
and violence if they should attempt to continue it further ;

That the city by its officers and agents has notified the 
plaintiffs that they will not be permitted to continue the work 
or to build the dock in front of their premises, notwithstanding 
the permission or authority given to them by the Secretary of 
War, and that, by its police, it would forcibly prevent the 
building thereof, arrest those engaged in doing the work, and 
remove any dock built ; and,

That the city wholly refuses to recognize the permission and 
authority given the plaintiffs by the Secretary of War to build 
said dock, and their right “ under the Constitution and laws of 
the United States, and more particularly under the said act of 
Congress of March 3, 1889, to build it by virtue of the said 
authority and permission granted by the Secretary of War and 
the approval and recommendation of the plans therefor by the 
Chief of Engineers of the United States Army ; ”

That in view of the action taken by thé city and its police, 
they fear that attempts to continue their work will necessarily 

e futile and lead to breaches of the peace and conflicts between 
t e men engaged in the work and the police of the city of 

hicago ; and that the right to build said dock in front of their 
premises in accordance with the permission and authority given 

em by the Secretary of War and on the lines recommended 
y the Chief of Engineers and within the dock line established 
y said survey and by the deed to the United States is a prop-

er y right, which the plaintiffs have as the owners of the prem- 
Îes an(? °f the land upon which the dock is to be built, and that 

e action of the city in thus preventing the building of the 
oc is a taking of the property of the plaintiffs “ without due 

vol . clxxxviii —27
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process of law, and a taking thereof for public use without just 
compensation, in violation of the Fifth Amendment of the 
Constitution of the United States.”

The relief asked was a decree enjoining the city, its agents 
and officers, from interfering with the building of the dock, 
and that upon the final hearing of the cause, it be adjudged and 
decreed that under the acts of Congress the plaintiffs have the 
right by virtue of the permission granted by the Secretary of 
War to build the dock on the lines shown by the plans recom-
mended by the Chief of Engineers, and that the city of Chicago 
has no right, power or authority to interfere therewith.

Mr. S. A. Lynde and Mr. Warren B. Wilson for appellants.
I. The United States, in its survey and plat of the channel 

of this river and in its improvement of the river under the acts 
of Congress of August 2, 1882, and July 5, 1884, has fixed and 
established the lines of the channel of the river and of the 
docks that might be constructed thereon.

II. By the terms and provisions of the deeds which Congress
required to be made to the United States by the owners of the 
land fronting on this river, as a condition for the expenditure 
of the moneys appropriated for the improvement of the river, 
the shore and dock lines as established and fixed by the gov-
ernment survey, are to be taken for all purposes as the true me-
ander lines of this stream; and, under the deed which was made 
to the United States pursuant to this provision of the act of 
Congress, aforesaid, by Columbus R. Cummings, and under the 
acts of Congress of August 2, 1882, and of July 5,1884, re-
ferring to the improvement of this river, the appellants 
entitled as the owners of these premises to build their propos 
dock on the line shown by the plan attached to the permit tha 
issued to them by the Secretary of War, which is within t e 
line which has been established by the United States as e 
dock line of these premises and which has been fixed and m 
the meander line of this stream. ...

As riparian owners the appellants had the right to 
their dock, subject only to the public easement for the ParP0S 
of navigation. Yates v. Milwaukee, 10 Wall. 497; C wW
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v. Laflin, 49 Illinois, 172; Chicago v. McGinn, 51 Illinois, 266; 
Chicago v. Van Ingen, 152 Illinois, 624.

III. Congress has taken jurisdiction over this river as one of 
the navigable waters of the United States, and has improved 
it and made it navigable and available for commerce, and has 
directed and caused the channel and dock lines of the river to 
be defined and established. Its jurisdiction over this river for 
the purpose of navigation and the protection thereof, and its 
power to control the building of docks or other structures in 
this river is, when exercised, supreme; and neither the State 
of Illinois nor the city of Chicago, its agent, has any power to 
interfere with or prevent the erection of any dock or structure 
which Congress has authorized to be built in this river. Gib-
bons v. Ogden, 9 Wheat, 1; Pennsylvania v. Wheeling etc. 
Bridge Co., 13 Howard, 518, 566; S. C., 18 Howard, 421, 
460; Gilman v. Philadelphia, 3 Wall. 713, 724; Pov/nd v. 
Turck, 95 U. S. 459; Wisconsin v. Duluth, 96 U. S. 379, 387; 
Bridge Co. v. United States, 105 U. S. 470, 475, 479 ; Card- 
well v. American Bridge Co., 113 U. S. 1; Willamette Iron 
Bridge Co. v. Hatch, 125 U. S. 1.

As to power of Congress to determine what shall or shall 
not be deemed in law an obstruction to navigation, Pennsyl- 
vania v. Wheeling etc. Bridge Co., 18 Howard, 421, 460; In re 
Clinton Bridge, 10 Wall. 454; South Carolina v. Georgia, 93

• 8.4; Nyrth Bloomfield Gra/oel Mining Co. v. United States, 
88 Fed. Rep. 675.

A State has no power to interfere with erection of any struc- 
nre in navigable waters authorized bv Congress. Decker n . B. 

® A. Y. R. Co., 30 Fed. Rep. 723; Stockton v. B. & N. Y. R. 
U, 32 Fed. Rep. 9; Penn. R. Co. v. N. Y. R. Co., 37 Fed. Rep.

n question as to police power of State, in addition to au- 
orities above cited, see also County of Mobile v. Kimball, 102
• 8. 691, 699; Escanaba Co. v. Chicago, 107 U. S. 678, 683;

v. Manistee River Imp. Co., 123 U. S. 288.
1899 th n^er Pr°VisionS section 10 March 3,
prove 6 ^eCre^ar-' War was empowered by Congress to ap-

Ve and permit the erection of docks in navigable rivers of



420 OCTOBER TERM, 1902.

Argument for Appellants.

the United States on plans recommended by the Chief of En-
gineers ; and the permit which was issued to the appellants by 
the Secretary of War to rebuild their dock in front of these 
premises on the plan attached thereto, which was approved 
by the Chief of Engineers gave them full right and authority 
under said act of Congress to build said dock in accordance 
with said permit, and the city of Chicago had no power or 
authority to interfere with or prevent them from building this 
dock, and could not lawfully stop its construction.

The appellants base their claim of right to build this dock 
without interference from the city of Chicago on two grounds:

1. On the acts of August 2, 1882, and July 5,1884, and the 
provision of the deed from Cummings to the United States, that 
this line, which has been established by the United States, shall 
be taken as the “ true meandered ” line of this stream.

2. On the act of March 3, 1899, and the permit, which the 
Secretary of War has issued to them thereunder.

This authority from the Secretary of War is given by and 
under the act of March 3,1899, and is paramount, and excludes 
any state or municipal control of this same matter. South 
Carolina v. Georgia, 93 U. S. 4 ; Wisconsin n . Duluth, 96 U- 
379 ; United States v. Milwaukee & St. Paul Ry. Co., 5 Bissell, 
410; Federal Cases No. 15,778; United States n . Milwaukee & 
St. Paul Ry. Co., 5 Bissell, 410; Federal Cases, No. 15,779, 
Willamette Bridge Co. v. Hatch, 125 U. S. 1; United States^- 
Bellingham Bay Boom Co., 176 U. S. 211, 217; United States 
v. Ormsby, 74 Fed. Rep. 207 ; United States v. City of Molme, 
82 Fed. Rep. 592.

The delegation of power to the Secretary of War by theac 
of 1899 to issue this permit is valid.

In addition to authorities last above cited, see Lutier^ 
Borden, 7 How. 1; Miller v. Mayor of New York, 109 • 
385 ; Gibbons v. Ogden, 9 Wheat. 1; Field v. Clark, 143 • 
649; L. S. <& M. 8. Ry. Co. v. State of Ohio, 165 IT. S. 365.

V. The right to build this structure upon their PJ61111^ 
within the dock line established by the United States an un & 
the permit issued to them under the said act of Congress 
property right vested in the appellants which is concede
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of greater value than $2000, and the action of the city of Chi-
cago in preventing the building of said dock by the appellants 
is a taking of their property without due process of law and a 
taking thereof for public use without just compensation in viola-
tion of the provisions of the Constitution of the United States.

Mr. Charles M. Walker and Mr. Henry Schofield for appel-
lees.

I. The Circuit Court, as a Federal court, had no jurisdic-
tion.

If the statement of the claim, or demand, in each bill does 
not, in and of itself, show, that the claim, or demand, arises 
under the Constitution, or laws, of the United States, the fact 
that the defendant filed a demurrer cannot aid the statement 
to that end. Tennessee v. Union <& Planters' Bank, 152 U. S. 
454; Houston d? Texas Central Rd. Co. v. Texas, 177 U. S. 
66,78, and cases cited; New Orleans v. Beniamin, 153 U. S. 411, 
424, 431.

The jurisdiction cannot rest on section 629, subdivision “ six-
teenth,” of the Revised Statutes, because said section, if in 
force, has no application.

II. Even if the Circuit Court, as a Federal court, did have ju-
risdiction in these cases, this court has no jurisdiction, because 
section 6 of the Court of Appeals Act vests the appellate juris-

iction in these cases in the Court of Appeals exclusively.
The jurisdiction of the Circuit Court could not rest on the 

ground that the suits arise under the Constitution of the United 
ates, because the attempt to draw in question the validity of 

an ordinance of the city of Chicago is wholly abortive, neither 
e ordinance itself being set forth, nor any statute of the State 

au onzing the passage of the ordinance being set forth, in any 
v^ay w atever. The State of Illinois cannot be convicted of 

0a mt5 the Fourteenth Amendment without allegation, or 
00 , approximating, at least, to a certainty. No reason is 

roafi^ ru^e stated in Yazoo & Mississippi Rail-
is not ° ISO U. S. 41, 48, on error to a state court,
UQles lca^e' municipal ordinance is not a state act, 

passed under legislative authority. Hamilton Gas Light
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Co. y. Hamilton City, 146 IT. S. 258, 265-266. This court has 
no jurisdiction under section 5 of the Court of Appeals Act. 
Curtis’ Jurisdiction of U. S. Courts, 2d ed. pp. 67-73.

The cases are “ cases other than those provided for ” in sec-
tion 5 of the Court of Appeals Act; and the act of March 3, 
1899, under sections 10 and 12 of which these cases arise, being a 
criminal law, section 6 of the Court of Appeals Act makes the 
judgment of the Court of Appeals final.

II. The court below, as a court of equity, had no jurisdiction 
because the remedy at law is entirely adequate. That is, the 
bills do not show that it is not. And also a court of equity will 
not generally stop the enforcement of a penal police ordinance. 
People v. Canal Board of Nero York, 55 N. Y. 390; DamisN. 
America/n Society for Preventing Cruelty to Animals, 75 N. Y. 
362 ; Poyer v. Village of Des Plaines, 123 Illinois, 111; 1 Fos- 
ter’s Fed. Practice, 2d ed. sec. 215 ; In re Sawyer, 124 U. 8.200; 
Harkrader v. Wadley, 172 IL S. 166; Fitts v. McGhee, 172 
IT. S. 531; Osborne n . Missouri Pacific Ry. Co., 147 U- h 
248, 258.

IV. Complainants should have joined in one bill, as, at best, 
they held a joint permit under section 10 of the act of March 3, 
1899. Minnesota v. Northern Securities Co., 184 U. S. 199,234, 
238. One is not a party, though named in the pleadings, unless 
he is brought in by process, or appears. Terry v. Com. Bank, 
92 IT. S. 454; May v. Le Claire, 11 Wall. 217.

V. Complainants do not own the land they intend to bu 
on. It is conceded that it is established law in the State of 1 
nois, that a conveyance of land calling for running water ase 
boundary carries title to submerged land to the middle of sue 
running water, whether the water be navigable or not. 
withstanding the decision of the majority of the judges i 
Hawdin v. Jordan, 140 IL S. 371 (1890), the rule is differen 
where the conveyance calls for still water, ponds or lakes., na 
gable or not, for a boundary. Fuller v. Shedd, 161 1 ’ 
462 (1896). The descriptions in the bill call for a fixed °un^ 
ary or for a definite extent of land. In McCormick v. 
Illinois, 363, the extent of land, or quantity of land, com%er 
controlled. In Brophy v. Richeson, 137 Indiana, 114, m
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lines and stakes controlled. Rockwell v. Baldwin, 53 Illinois, 
19. In Handly's Lessees v. Anthony, 5 Wheaton, 374, the 
words “ northwest of the River Ohio,” in the Virginia grant of 
the Northwest Territory, was held to restrict the boundary to 
the low water mark on the northwest bank of the Ohio River. 
A plat referred to in a description is part of the description. 
Henderson v. Hatterman, 146 Illinois, 555 ; Smnth v. Young, 160 
Illinois, 163,170. Appellants are asking a court of equity to aid 
them to commit trespasses. Braxon v. Bressler, 64 Illinois, 
488, a case of taking rocks from bed of a stream, held to be 
trespass. Washington Ice Co. v. Shortall, 101 Illinois, 46, taking 
ice found on stream held to be trespass. Shively v. Bowlby, 
152 U. S. 138.

VI. There is no collision between section 10 of the act of 
March 3, 1899, and the ordinance of the city of Chicago.

In the absence of any national or state statute, or municipal 
ordinance regulating the subject, the ownership of the sub-
merged soil, by the law of Illinois, gives only a license to such 
owner to build a wharf on such soil. When a State parts with 
its title to the bed of navigable water, and thereby gives, as in 
Illinois, an implied license to build wharves in the bed in aid of 
commerce, it nevertheless retains its power to control and pro-
hibit, in the interest of the public, the building of wharves and 
other structures in such bed, and does not, and cannot thereby, 
m any way, impair, or diminish, the power of Congress, under 
the commerce clause, to regulate and prohibit, in the interest of 
interstate and foreign commerce, the use of such bed, or the 
police power of the State. Prosser v. Northern Pacific R. R.

152 U. S. 59,64-65; Shively v. Bowlby, 152 IT. S. 1,40, VII; 
alker v. Ma/rks, 17 Wall. 648; Weber v. State Harbor Comrs. 

8 Wall. 57; Com. v. Alger, 7 Cush. 53 ; People n . New York 
® Staten Island Ferry Go., 68 N. Y. 71; State v. Sargent, 45 

onnecticut, 358; Hawki/ns Point Light House, 39 Fed. Rep. 
’ rief for the Government; Gould, Waters, 3d ed. sec. 138 

an sec‘ 179, at p. 349, and cases cited.
ii the case of navigable streams, the cases in Illinois all rec- 

’ ° Tp6’ rile ^Genee of a riparian owner on a navigable stream
inois, by virtue of his ownership of the bed in front of his
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land, may be regulated and prohibited by the legislature in the 
interest of the public easements of navigation, etc. Middleton 
n . Pritchard, 3 Scam. 510 (1842); People v. St. Louis, 5 Gil-
man, 351 (1848); Canal Trustees v. liar an, 5 Gilman, 548 
(1849); Illinois Hirer Packet Co. v. Peoria Bridge Co., 38 Il-
linois, 417 (1865); Ensminger v. People, 47 Illinois, 384 (1868); 
City of Chicago n . Laflin, 49 Illinois, 172 (1868); City of Chi-
cago v. McGinn, 51 Illinois, 766 (1869); Rockwell v. Baldwin, 
53 Illinois, 19 (1869); Hubbard v. Bell, 54 Illinois, 110 (1870); 
Braxon n . Bressler, 64 Illinois, 488 (1872); Washington Ice Co. 
n . Shortall, 101 Illinois, 46 (1881); Piper v. Connolly, 108 Illi-
nois, 646 (1884).

There can be no doubt that Congress has power to prevent 
the erection of any kind of structures, constituting obstructions 
to navigation, over, or in, the Calumet River, the same being 
navigable waters of the United States, even when such struc-
tures are authorized by state law.

It is very apparent that the River and Harbor Act of 1899 is 
preventive legislation, and is not legislation designed to grant 
authority. The power of the Secretary of War is to prevent 
the erection of structures, bridges, on, over, and in, navigable 
waters of the United States, if they will be obstructions, and not 
to authorize them. The act is preventive and defensive, and it 
has been so authoritatively decided in regard to the River and 
Harbor Act of 1890, almost the first of the acts containing 
these preventive, defensive regulations. Lake Shore & Mwfl 
gan Southern R. Co. v. Ohio, 165 U. S. 365. See Lane v. Smith, 
71 Connecticut, 65, 70.

The language of the act of Congress of 1899 is prohibitory, 
preventive and defensive, and is not apt language to affirma-
tively give authority. See sections 9 and 10 of act.

There is no material difference between the act of 1 , 
involved in 165 U. S. 365, and the act of 1899, involved in t e 
case at bar. The construction of the act of 1890, sanctioned 
by the Supreme Court, had previously been given by Mr. 
torney General Miller. 20 Ops. Atty. Genl. 102,114.

If the power of the Secretary of War is exclusive of any 
tion by the State, then the United States should bear all e
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expense of managing and controlling the Calumet River, and 
the city of Chicago should abolish its Harbor Department, 
and use the money spent in maintaining it for some other pur-
pose.

Numerous decisions of the Supreme Court, from Gibbons v. 
Ogden, 9 Wheat. 1 (1824), (for a leading case, see Cooley v. The 
Board of Wardens of the Port of Philadelphia, 12 How. 299, 
1851), conceded to the states power over local matters such 
as bridges, quarantine, pilots, wharves, etc., in the absence of 
any legislation on the same subject by Congress, although the 
exercise of such power by the States might, and often did, 
incidentally affect, impede and embarrass interstate commerce. 
The policy of the recent River and Harbor Acts is not to 
abrogate this state power entirely, but to control its exercise 
in defence of interstate and foreign commerce. Sinnot n . 
Davenport, 22 How. 227; Ex parte Siebold, 100 U. S. 371.

We believe that the construction which counsel seek to put 
upon the power vested in the Secretary of War by the act of 
Congress of 1899, makes the constitutionality of that act, as 
applied to the facts in this case, very doubtful. Where does 
Congress get the power to authorize the Secretary of War to 
give a private person leave to put a structure of no aid at all, 
or, at best, of only doubtful and purely private aid, to inter-
state commerce, in a local harbor, and thus displace the police 
power of the States, expressly reserved to them and to the 
People. Constitution, Art. X ; Art. X of Amendments ; Yick 
Wo v. Hopkins, 118 U. S. 356.

At any rate, that the ordinances of the city and the act of 
ongress are not irreconcilably in conflict would seem to be 

•clear.

Mr . Just ice  Hablak , after making the foregoing statement, 
delivered the opinion of the court.

cas ^ie ^rcu^ Court had jurisdiction in this
the ^1G ?ar^es’ plaintiffs and defendant, are citizens of 
bv thame is sufficient to defeat the jurisdiction ; for 
y ne act of March 3, 1887, c; 373, as corrected by the act of
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August 13, 1888, c. 866, the Circuit Courts have jurisdiction, 
without reference to the citizenship of the parties, of suits at 
common law or in equity arising under the Constitution or laws 
of the United States. 24 Stat. 552; 25 Stat. 434. The present 
suit does arise under the Constitution and laws of the United 
States, because the plaintiffs base their right to construct the 
dock in question- upon the Constitution of the United States, 
as well as upon certain acts of Congress and the permit (so- 
called) of the Secretary of War—which legislative enactments 
and action of the Secretary of War were, it is alleged, in execu-
tion of the power of Congress under the Constitution over the 
navigable waters of the United States. Clearly, such a suit is 
one arising under the Constitution and laws of the United 
States. That it is a suit of that character appears from the 
bill itself. The allegations which set forth a Federal right 
were necessary in order to set forth the plaintiffs’ cause of 
action.

2. The appeal was properly taken directly to this court, since 
by the act of March 3, 1891, c. 517, this court has jurisdiction 
to review the judgment of the Circuit Court in any case involv-
ing the construction or application of the Constitution of the 
United States. '26 Stat. 834. The present case belongs to that 
class ; for, it involves the consideration of questions relating to 
the power of Congress, under the Constitution, over the naviga-
ble waters of the United States.

3. We come now to the merits of the suit as disclosed by the 
bill. The general proposition upon which the plaintiffs base 
their right to relief is that the United States, by the acts o 
Congress referred to and by what has been done under those 
acts, has taken “ possession ” of Calumet River, and so far as• 
the erection in that river of structures such as bridges, docks, 
piers and the like is concerned, no jurisdiction or authority 
whatever remains with the local authorities. In a sense, but 
only in a limited sense, the United States has taken possession 
of Calumet River, by improving it, by causing it to be sin 
veyed, and by establishing lines beyond which no doc °r 
other structure shall be erected in the river without the ap-
proval or consent of the Secretary of War, to whom has &
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committed the determination of such questions. But Congress 
has not passed any act under which parties, having simply the 
consent of the Secretary, may erect structures in Calumet River 
without reference to the wishes of the State of Illinois on the 
subject. W e say the State of Illinois, because it must be as-
sumed, under the allegations of the bill, that the ordinances of 
the city of Chicago making the approval of its Department of 
Public Works a condition precedent to the right of any one to 
erect structures in navigable waters within its limits, are con-
sistent with the constitution and laws of that State and were 
passed under authority conferred on the city by the State.

Calumet River, it must be remembered, is entirely within the 
limits of Illinois, and the authority of the State over it is ple-
nary, subject only to such action as Congress may take in execu-
tion of its power under the Constitution to regulate commerce 
among the several States. That authority has been exercised 
by the State ever since it was admitted into the Union upon an 
equal footing with the original States.

In Escanaba Company v. Chicago, 107 U. S. 678, 683, the 
question was as to the validity of regulations made by the city 
of Chicago in reference to the closing, between certain hours of 
each day, of bridges across the Chicago River. Those regula-
tions were alleged to be inconsistent with the power of Congress 
oyer interstate commerce. This court said : “ The Chicago 

iver and its branches must, therefore, be deemed navigable 
waters of the United States, over which Congress under its com-
mercial power may exercise control to the extent necessary to 
protect, preserve, and improve their free navigation. But the 

ates have full power to regulate within their limits matters 
0 internal police, including in that general designation what-
ever will promote the peace, comfort, convenience, and pros-
perity of their people. This power embraces the construction 
e roads, canals, and bridges, and the establishment of ferries,

it can generally be exercised more wisely by the States than 
of a ?S^ank authority. They are the first to see the importance 

SUC means of internal communication, and are more deeply 
ucerned than others in their wise management. Illinois is 

immediately affected by the bridges over the Chicago
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River and its branches than any other State, and is more di-
rectly concerned for the prosperity of the city of Chicago, for 
the convenience and comfort of its inhabitants, and the growth 
of its commerce. And nowhere could the power to control the 
bridges in that city, their construction, form, and strength, and 
the size of their draws, and the manner and times of using them, 
be better vested than with the State, or the authorities of the 
city upon whom it has devolved that duty. When its power 
is exercised, so as to unnecessarily obstruct the navigation of 
the river or its branches, Congress may interfere and remove 
the obstruction. If the power of the State and that of the Fed-
eral Government come in conflict, the latter must control and 
the former yield. This necessarily follows from the position 
given by the Constitution to legislation in pursuance of it, as 
the supreme law of the land. But until Congress acts on the 
subject, the power of the State over bridges across its navigable 
streams is plenary. This doctrine has been recognized from 
the earliest period, and approved in repeated cases, the most 
notable of which are Willson v. The Blackbird Creek Marsh 
Co., 2 Pet. 245, decided in 1829, and Gil/man v. Philadelphia, 
3 Wall. 713, decided in 1865.”

To the same effect is the recent decision in Lake Shore a 
Michigan Railway v. Ohio, 165 U. S. 365, 366, 368. See also 
Cardwell v. American Bridge Co., 113 U. S. 205, and Huse v. 
Glover, 119 U. S. 543.

Did Congress, in the execution of its power under the Con-
stitution to regulate interstate commerce, intend by the legisla-
tion in question to supersede, for every purpose, the authority 
of Illinois over the erection of structures in navigable waters 
wholly within its limits ? Did it intend to declare that the 
wishes of Illinois in respect of structures to be erected in sue 
waters need not be regarded, and that the assent of the Secre-
tary of War, proceeding under the above acts of Congress, was 
alone sufficient to authorize such structures ?

These questions were substantially answered by this coui ia 
Lake Shore de Michigan Railway v. Ohio, above cited, deci e

V is J I JP i. 1 11i1

in 1896. That case required a construction of the nitu 
seventh sections of the River and Harbor Act of September ,



CUMMINGS v. CHICAGO. 429

Opinion of the Court.

1890, upon which sections the plaintiffs in this case partly rely. 
In that case this court said : “ The contention is that the statute 
in question manifests the purpose of Congress to deprive the 
several States of all authority to control and regulate any and 
every structure over all navigable streams, although they be 
wholly situated within their territory. That full power resides 
in the States as to the erection of bridges and other works in 
navigable streams wholly within their jurisdiction, in the ab-
sence of the exercise by Congress of authority to the contrary, 
is conclusively determined. . . . The mere delegation to the 
Secretary of the right to determine whether a structure author-
ized by law has been so built as to impede commerce, and to 
direct, when reasonably necessary, its modification so as to re-
move such impediment, does not confer upon that officer power 
to give original authority to build bridges, nor does it presup-
pose that Congress conceived that it was lodging in the Secre-
tary power to that end. . . . The mere delegation of power 
to direct a change in lawful structures so as to cause them not 
to interfere with commerce cannot be construed as conferring 
on the officer named the right to determine when and where a 
bridge may be built.” Referring to the seventh section of the 
act of 1890, the court said: “ The language of the seventh sec-
tion makes clearer the error of the interpretation relied on. The 
provision that it shall not be lawful to thereafter erect any bridge 
‘ in any navigable river or navigable waters of the United States, 
under any act of the legislative assembly of any State, until the 
location and plan of such bridge . . . have been submitted 
to and approved by the Secretary of War,’ contemplated that 
the function of the Secretary should extend only to the form 
of future structures, since the act would not have provided for 
t e future erection of bridges under state authority if its very 
purpose was to deny for the future all power in the States on 
t e subject. . . . The construction claimed for the statute is

at its purpose was to deprive the States of all power as to 
every stream, even those wholly within their borders, whilst 

e very words of the statute, saying that its terms should not 
e construed as conferring on the States power to give author- 

1 y to build bridges on streams not wholly within their limits,
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by a negative pregnant with an affirmative, demonstrate that 
the object of the act was not to deprive the several States of 
the authority to consent to the erection of bridges over navigable 
waters wholly within their territory.”

The decision in Lake Shore <& Michigan Railway v. Ohio 
was rendered before the passage of the River and Harbor Act 
of 1899. But the tenth section of that act, upon which the 
permit of the Secretary of War was based, is not so worded as 
to compel the conclusion that Congress intended, by that sec-
tion, to ignore altogether the wishes of Illinois in respect of 
structures in navigable waters that are wholly within its limits. 
We may assume that Congress was not unaware of the decision 
of the above case in 1896 and of the interpretation placed upon 
existing legislative enactments. If it had intended by the act 
of 1899 to assert the power to take under national control, for 
every purpose, and to the fullest possible extent, the erection of 
structures in the navigable waters of the United States that 
were wholly within the limits of the respective States, and to 
supersede entirely the authority which the States, in the ab-
sence of any action by Congress, have in such matters, such a 
radical departure from the previous policy of the Government 
would have been manifested by clear and explicit language. 
In the absence of such language it should not be assumed that 
any such departure was intended.

We do not overlook the long-settled principle that the power 
of Congress to regulate commerce among the States “ is com-
plete in itself, may be exercised to its utmost extent, and ac-
knowledges no limitations other than are prescribed in the Con-
stitution.” Gibbons v. Ogden, 9 Wheat. 1, 196; Brown v. 
Maryla/nd, 12 Wheat. 419, 446; Brown v. Houston, 114 IT. • 
630. But we will not at this time make any declaration o 
opinion as to the full scope of this power or as to the exten o 
which Congress may go in the matter of the erection, or a 
thorizing the erection, of docks and like structures in naviga e 
waters that are entirely within the territorial limits of the sev 
eral States. Whether Congress may, against or withou 
expressed will of a State, give affirmative authority to privat 
parties to erect structures in such waters, it is not necessary
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this case to decide. It is only necessary to say that the act of 
1899 does not manifest the purpose of Congress to go to that 
extent under the power to regulate foreign and interstate com-
merce and thereby to supersede the original authority of the 
States. The effect of that act, reasonably interpreted, is to 
make the erection of a structure in a navigable river, within 
the limits of a State, depend upon the concurrent or joint as-
sent of both the National Government and the state govern-
ment. The Secretary of War, acting under the authority con-
ferred by Congress, may assent to the erection by private parties 
of such a structure. Without such assent the structure cannot 
be erected by them. But under existing legislation they must, 
before proceeding under such an authority, obtain also the as-
sent of the State acting by its constituted agencies.

For the reasons stated, the judgment of the Circuit Court is 
Affirmed.

CALUMET GRAIN AND ELEVATOR COMPANY v. 
CHICAGO.

appe al  from  the  circ uit  cour t  of  the  united  states  for  the  
NORTHERN DISTRICT OF ILLINOIS.

No. 135. Submitted December 19,1902.—Decided February 23,1903.

Same counsel as in No. 136, see p. 410, ante.

Mr . Justice  Harlan  delivered the opinion of the court.

This case relates to the construction of a dock in Calumet 
ver, on or in front of land belonging to the appellant. The 

acts upon which that company principally bases its claims for 
v uz ^.Ose uPon which the plaintiffs reliedin Cummings 

wago, just decided. Upon the authority of the decision in 
Uat case> the judgment in this case is

Affirmed.
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UNITED STATES v. RICKERT.

CERTIFICATE FROM THE CIRCUIT COURT OF APPEALS FOR THE EIGHTH 

CIRCUIT.

No. 216. Argued January 28, 29, 1903.—Decided February 23, 1903.

By the act of Congress of February 8, 1887, c. 119, known as the Indian 
General Allotment Act it was provided: “ That upon the approval of the 
allotments provided for in this act by the Secretary of the Interior, he 
shall cause patents to issue therefor in the name of the allottees, which 
patents shall be of the legal effect, and declare, that the United States 
does and will hold the land thus allotted, for the period of twenty-five 
years, in trust for the sole use and benefit of the Indian to whom such 
allotment shall have been made, or, in case of his decease, of his heirs 
according to the laws of the State or Territory where such land is located, 
and that at the expiration of said period the United States will convey the 
same by patent to said Indian, or his heirs as aforesaid, in fee, discharged 
of said trust and free of all charge or incumbrance whatsoever: Provided, 
That the President of the United States may in any case in his discretion 
extend the period. And if any conveyance shall be made of the lands set 
apart and allotted, as herein provided, or any contract made touching the 
same, before the expiration of the time above mentioned, such convey-

ance or contract shall be absolutely null and void.” Held:
(1) That neither the lands allotted nor the permanent improvements

thereon nor the personal property obtained from the United States 
and used by the Indians on the allotted lands, are subject to state 
or local taxation during the period of the trust provided by t e 
above act of 1887.

(2) The United States has such an interest in the question as to entit e
it to maintain a suit to protect the Indians against local or sta e 
taxation. ,

(3) This suit was properly brought in equity and not at law, the reme y
at law not being as adequate and efficacious as was necessary.

This  suit was instituted under the direction of the Attorney 
General of the United States, for the purpose of restraining tie 
collection of taxes alleged to be due the county of Roberts, 
Dakota, in respect of certain permanent improvements on, a 
personal property used in the cultivation of, lands in that co j 
occupied by members of the Sisseton Band of Sioux Indians in 
the State of South Dakota.
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The case is here upon questions certified by the judges of the 
United States Circuit Court of Appeals for the Eighth Circuit.

According to the certificate the bill alleged that Charles R. 
Crawford, Adam Little Thunder, Solomon Two Stars and Vic-
tor Renville are Indians and members of the Sisseton Band of 
Sioux Indians in the State of South Dakota, wards of the United 
States and under its guardianship and supervision, and residents 
of that portion of the Sisseton Agency, situated in the county 
of Roberts; that the said Indians are holding, and for several 
years last past have held, allotted lands in that county, and 
within the former Sisseton Indian Reservation, which lands 
were allotted to those Indians under the provisions of the 
agreement of December the 12th, 1889, as ratified by the act 
of March 3, 1891, 26 Stat. 1035, 1036, and more particularly 
under section 5 of the General Allotment Act of Congress ap-
proved February the 8th, 1887, 24 Stat. 389 ; and that the lands 
so allotted by the United States are held in trust by the United 
States under the provisions of the last named act.

The bill then alleged that during the year 1900 the duly au-
thorized officers of Roberts County listed certain improvements 
on the allotted lands of Crawford and returned the assessment 
thereon at the sum of $630, such improvements consisting of a 
large frame house and barn attached thereto (a fixture and per-
manent improvement upon the allotted lands), and other im-
provements of a permanent character attached to these lands ; 
that the amount of taxes extended on the tax roll of such improve-
ments for state and county taxes for the year 1900 was the sum of 
$21.42; that for that year the officers of Roberts County listed, 
assessed and returned upon the tax rolls of the county certain 
personal property against Crawford, consisting of horses, one 
cow and two wagons, at the aggregate valuation of $129, upon 
which was assessed and levied a tax of $4.90; and that said 
personal property was issued to the allottee by the United 
tates pursuant to the acts of Congress and the treaties be- 
ween the United States and the band of Indians to which 
rawford belongs, was branded “ I. D.,” and was then and 
ere in the possession of the allottee, being kept and used by 

upon his allotment.
VOL, CLXXXVII1—28
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Similar allegations were made in reference to the other In-
dians named in the bill, covering the years 1899 and 1900.

It was also alleged that the defendant was County Treasurer 
and collector of taxes for the county, and threatened to sell and 
was about to sell the property just described as that of the In-
dians named in the bill and assessed for the years above stated 
and would sell the same unless restrained, whereby the United 
States would be subjected to and compelled to defend a multi-
tude of actions, suits and proceedings which would greatly 
embarrass it; that the assessments of said property and the 
amount of taxes so assessed and returned upon the tax roll of 
the county are upon the books of the county and of record in 
the office of the County Auditor and Treasurer, and constitute 
a cloud upon the title of the lands of the United States above 
referred to.

It was further alleged that the United States was without 
any plain, adequate and speedy remedy at law, and could only 
have relief in a court of equity, and that irreparable injury 
would be inflicted upon it in case the enforcement, assessment 
and collection of such taxes were not enjoined.

The defendant demurred to the bill upon the following 
grounds: That it did not disclose any equity nor entitle the 
United States to the relief prayed ; that the United States had 
no interest in the subject-matter of the suit; that the property 
assessed by Roberts County was personal property and the 
injunction would not lie to restrain the collection of the tax, 
and that the United States had an adequate remedy at law.

The demurrer to the bill was sustained, and the Govern-
ment, failing to amend, the bill was dismissed upon the mer-
its. 106 Fed. Rep. 1. Subsequently the case was carried to 
the Circuit Court of Appeals.

Thereupon that court made a certificate of certain questions 
in respect to which it desired the instructions of this court. 
These questions will be referred to in the course of this opin 
ion.

J/r. Assistant Attorney General Van Devanter for appellan • 
Afr. Assistant Attorney Webster was with him on the brie •
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Mr. A. B. Kittredge and Mr. W. D. Lane for appellee.

Mr . Justic e Haklan , after making the foregoing statement, 
delivered the opinion of .the court. .

I. Were the lands held by the allottees, Charles B. Crawford 
and the other India/ns named in the hill, subject to assessment 
and taxation by the taxing authorities of Roberts County, South 
Dakota ?

This is the first of the questions certified by the judges of the 
Circuit Court of Appeals. It is not, in our opinion, difficult of 
solution.

By the act of Congress of February 8, 1887, c. .119, referred 
to in the certificate and known as the General Allotment Act, 
provision was made for the allotment of lands in severalty to 
Indians on the various reservations, and for extending the pro-
tection of the laws of the United States and the Territories 
over the Indians. To that end the President was authorized, 
whenever, in his opinion, a reservation or any part thereof was 
advantageous for agricultural and grazing purposes, to cause it, 
or any part thereof, to be surveyed or resurveyed if necessary, 
and to allot the lands in the reservation in severalty to any In- - 
dian located thereon in certain quantities specified in the stat-
ute the allotments to be made by special agents appointed for 
that purpose, and by the agents in charge of the special reser-
vations on which the allotments were made. 24 Stat. 388, 389- 
90, § 1.

What interest, if any, did the Indian allottee acquire in the 
and allotted to him ? That question is answered by the fifth 
section of the allotment act, which provides : “ That upon the 
approval of the allotments provided for in this act by the Sec- 
re ary of the Interior, he shall cause patents to issue therefor in 

e name of the allottees, which patents shall be of the legal 
1 *^ecIare that the United States does and will hold the 
f^th us.aBotted, for the period of twenty-five years, in trust 

e s°Ie use and benefit of the Indian to whom such allot- 
ea s all have been made, or, in case of his decease, of his 
us according to the laws of the State or Territory where
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such land is located, and that at the expiration of said period 
the United States will convey the same by patent to said In-
dian, or his heirs as aforesaid, in fee, discharged of said trust 
and free of .all charge or incumbrance whatsoever: Provided, 
That the President of the United States may in any case in his 
discretion extend the period. And if any conveyance shall be 
made of the lands set apart and allotted as herein provided, or 
any contract made touching the same, before the expiration of 
the time above mentioned, such conveyance or contract shall 
be absolutely null and void: Provided, That the law of descent 
and partition in force in the State or Territory where such lands 
are situate shall apply thereto after patents therefor have been 
executed and delivered, except as herein otherwise provided;
. . . ” 24 Stat. 389, § 5.

The word “ patents,” where it is first used in this section, was 
not happily chosen to express the thought which, it is clear, all 
parts of the section being considered, Congress intended to ex-
press. The “ patents ” here referred to (although that word has 
various meanings) were, as the statute plainly imports, nothing 
more than instruments or memoranda in writing, designed to 
show that for a period of twenty-five years the United States 
would hold the land allotted, in trust for the sole use and bene-
fit of the allottee, or, in case of his death, of his heirs, and sub-
sequently, at the expiration of that period—unless the time was 
extended by the President—convey the fee, discharged of the 
trust and free of all charge or incumbrance. In other words, 
the United States retained the legal title, giving the Indian 
allottee a paper or writing, improperly called a patent, showing 
that at a particular time in the future, unless it was extend 
by the President, he would be entitled to a regular patent con 
veying the fee. This interpretation of the statute is in harmony 
with the explicit declaration that any conveyance of the lan , 
or any contract touching the same, while the United States e 
the title in trust, should be absolutely null and void. So & 
the United States retained its hold on the land allotted for 
period of twenty-five years after the allotment, and as mu 
longer as the President, in his discretion, should determine.

The bill, as appears from the certificate of the judges, s °
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that the lands in question were allotted “ under provisions of 
the agreement of December 12,1889, as ratified by the act of 
March 3,1891, and more particularly under section V of the 
General Allotment Act approved February 8, 1887.” Upon 
inspection of that agreement we find nothing that indicates 
any different relation of the United States to the allotted lands 
from that created or recognized by the act of 1887. On the 
contrary, the agreement contemplates that patents shall issue 
for the lands allotted under it “ upon the same terms and con-
ditions and limitations as is provided in section five of the act 
of Congress approved February 8, 1887.” 26 Stat. 1035, 1036, 
art. IV.

If, as is undoubtedly the case, these lands are held by the 
United States in execution of its plans relating to the Indians 
—without any right in the Indians to make contracts in refer-
ence to them or to do more than to occupy and cultivate them 

until a regular patent conveying the fee was issued to the 
several allottees, it would follow that there was no power in the 
State of South Dakota, for state or municipal purposes, to as-
sess and tax the lands in question until at least the fee was 
conveyed to the Indians. These Indians are yet wards of the 
Nation, in a condition of pupilage or dependency, and have 
not been discharged from that condition. They occupy these 
lands with the consent and authority of the United States; 
and the holding of them by the United States under the act of 
1887, and the agreement of 1889, ratified by the act of 1891, 
is part of the national policy by which the Indians are to be 
Maintained as well as prepared for assuming the habits of 
civilized life, and ultimately the privileges of citizenship. To 
tax these lands is to tax an instrumentality employed by the 

nited States for the benefit and control of this dependent 
race, and to accomplish beneficent objects with reference to a 
race of which this court has said that “ from their very weak-
ness and helplessness, so largely due to the course of dealing 
it h 6 k e^era^ Government with them and the treaties in which 
w een promised, there arises the duty of protection, and 
Ex 'f ^Ie POwer‘ This has always been recognized by the 

ecutive and by Congress, and by this court, whenever the
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question has arisen.” United States v. Kaga/rna, 118 U. S. 
375, 384. So that if they may be taxed, then the obligations 
which the Government has assumed in reference to these In-
dians may be entirely defeated; for by the act of 1887 the 
Government has agreed at a named time to convey the land 
to the allottee in fee, discharged of the trust, “ and free of all 
charge or incumbrances whatsoever.” To say that these lands 
may be assessed and taxed by the county of Roberts under 
the authority of the State, is to say they may be sold for the 
taxes, and thus become so burdened that the United States 
could not discharge its obligations to the Indians without itself 
paying the taxes imposed from year to year, and thereby keep-
ing the lands free from incumbrances.

In Faw Brocklin v. State of Tennessee, 117 U. S. 151,155, 
the court held that property of the United States was ex-
empt by the Constitution of the United States from taxation 
under the authority of any State. Giving the outlines of the 
grounds of the judgment delivered by Chief Justice Marshall 
in McCulloch v. Maryland, 4 Wheat. 316, the court said: 
“ That Constitution and the laws made in pursuance thereof are 
supreme; they control the constitutions and laws of the re-
spective States, and cannot be controlled by them. The people 
of a State give to their government a right of taxing themselves 
and their property at its discretion. But the means employed 
by the Government of the Union are not given by the people 
of a particular State, but by the people of all the States; an 
being given by all, for the benefit of all, should be subjected to 
that Government only which belongs to all. All subjects over 
which the sovereign power of a State extends are objects o 
taxation; but those over which it does not extend are, upon 
the soundest principles, exempt from taxation. The sovereignty 
of a State extends to everything which exists by its own author^ 
ity, or is introduced by its permission; but does not ex^en^to 
those means which are employed by Congress to carry 
execution powers conferred on that body by the people o 
United States. The attempt to use the taxing power of a 
on the means employed by the Government of the Union, 
pursuance of the Constitution, is itself an abuse, because i
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the usurpation of a power which the people of a single State 
cannot give. The power to tax involves the power to destroy; 
the power to destroy may defeat and render useless the power 
to create; and there is a plain repugnance in conferring on one 
government a power to control the constitutional measures of 
another, which other, with respect to those very measures, is 
declared to be supreme over that which exerts the control. The 
States have no power, by taxation or otherwise, to retard, im-
pede, burden, or in any manner control, the operations of the 
constitutional laws enacted by Congress to carry into execution 
the powers vested in the General Government.”

These principles were recognized and applied in Wisconsin 
Railroad Co. n . Price County, 133 U. S. 496, 504, in which the 
court said: “ The Constitution vests in Congress the power to 
‘dispose of and make all needful rules and regulations respect-
ing the territory or other property belonging to the United 
States.’ And this implies an exclusion of all other authority 
over the property which could interfere with this right or ob-
struct its exercise.”

It was therefore well said by the Attorney General of the 
United States, in an opinion delivered in 1888, “that the allot-
ment lands provided for in the act of 1887 are exempt from 
state or territorial taxation upon the ground above stated, 
• • • namely, that the lands covered by the act are held by 
the United States for the period of twenty-five years in trust for 
the Indians, such trust being an agency for the exercise of a 

ederal power, and therefore outside the province of state or 
territorial authority.” 19 Op. Atty. Gen. 161, 169.

n support of these general views reference may be made to 
e following cases : Weston v. City of Charleston, 2 Pet. 467; 
cCulloch v. Maryland, 4 Wheat. 316 ; Osborn v. Bank of the 

Gnvted States, 9 Wheat. 738 ; United States v. Rogers, 4 How.
j New York Indians, 5 Wall. 761; Choctaw Nation v.

U. S. 1, 27; Stephens v. Cherokee Nation, 
' S. 445, 483 ; Cherokee Nation v. Southern Kansas Rail- 

rr^ 185 U. 8. 641, 653 ; Cherokee Nation v. Hitchcock, 187 
’ 294 ’ Lone Wolf v- Hitchcock, 187 U. S. 553.

nother suggestion by the defendant deserves to be noticed.
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It is that there is a “ compact ” between the United States and 
the State of South Dakota which, if regarded, determines this 
case for the State. Let us see what there is of substance in this 
view.

By the act of February 22, 1889, c. 180, providing among 
other things for the division of the Territory of Dakota into 
two States, it was declared that the conventions called to frame 
constitutions for them should provide, “ by ordinances irrevo-
cable without the consent of the United States and the people 
of said States,” as follows:

“ Second. That the people inhabiting said proposed States 
do agree and declare that they forever disclaim all right and 
title to the unappropriated public lands lying within the bound-
aries thereof, and to all lands lying within said limits owned 
or held by any Indian or Indian tribes; and that until the title 
thereto shall have been extinguished by the United States, the 
same shall be and remain subject to the disposition of the Uni-
ted States, and said Indian lands shall remain under the abso-
lute jurisdiction and control of the Congress of the United 
States; . . . that no taxes shall be imposed by the States on 
lands or property therein belonging to or which may hereafter 
be purchased by the United States or reserved for its use. But 
nothing herein, or in the ordinances herein provided for, shall 
preclude the said States from taxing as other lands are taxed 
any lands owned or held by any Indian who has severed his 
tribal relations, and has obtained from the United States or 
from any person a title thereto by patent or other grant, save 
and except such lands as have been or may be granted to any 
Indian or Indians under any act of Congress containing a pro-
vision exempting the lands thus granted from taxation; bu 
said ordinances shall provide that all such lands shall be ex 
empt from taxation by said States so long and to such extent as 
such act of Congress may prescribe.” 25 Stat. 677.

That provision was embodied in the constitution of Sou 
Dakota—for the purpose no doubt of meeting the views 
Congress expressed in the Enabling Act of 1889—and was 
dared by that instrument to be irrevocable without the conse’i 
of the United States and the people of the State expresse J
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their legislative assembly ; and this action of the United States 
and of the State constitutes the “ compact ” referred to, and 
upon which the appellee relies in support of the taxation in 
question.

We pass by, as unnecessary to be considered, whether the 
above provision in the act of Congress of 1889 had any legal 
efficacy in itself, after the admission of South Dakota into the 
Union upon an equal footing with the other States; for the 
same provision, in the state constitution, deliberately adopted 
by the State, is, without reference to the act of Congress, the 
law for its legislature and people, until abrogated by the State. 
Looking at that provision, we find nothing in it sustaining the 
contention that the county of Robertsdias any authority to tax 
these lands. On the contrary, it is declared in the state consti-
tution that lands within the limits of the State, owned or held 
by any Indian or Indian tribe, shall, until the title has been ex-
tinguished by the United States, remain under the absolute 
jurisdiction and control of the Congress of the United States. 
And when the State comes to declare, in its constitution, what 
taxes it shall not be precluded from imposing, the provision is 
that it shall not be precluded from taxing, as other lands, “ any 
lands owned or held by any Indian who has severed his tribal 
relation, and.. has obtained from the United States, or from any 
person, a title thereto by patent or other grant” Art. XXII. 
The patent or grant here referred to is the final patent or grant 
which invests the patentee or grantee with the title in fee, that 
is, with absolute ownership. No such patent or grant has been 
issued to these Indians. So that the appellee cannot sustain 
t e taxation in question under the clause of the state constitu-
tion to which he refers, and the right to tax these lands must 
rest upon the general authority of the legislature to impose 
axes. But, as already said, no authority exists for the State 
o tax lands which are held in trust by the United States for 

e purpose of carrying out its policy in reference to these In-
dians.

I. Were the permanent improvements, such as houses and 
^er structures upon the lands held by allotment by Charles R. 

wuyford and the other Indians named in the bill, subject to
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assessment and taxation by the taxing officers of Roberts County 
as personal property in 1.899 a/nd 1900? This is the second 
of the questions certified by the Judges of the Circuit Court of 
Appeals.

Looking at the object to be accomplished by allotting Indian 
lands in severalty, it is evident that Congress expected that the 
lands so allotted would be improved and cultivated by the al-
lottee. But that object would be defeated if the improvements 
could be assessed and sold for taxes. The improvements to 
which the question refers were of a permanent kind. While 
the title to the land remained in the United States, the perma-
nent improvements could no more be sold for local taxes than 
could the land to which they belonged. Every reason that can 
be urged to show that the land was not subject to local taxation 
applies to the assessment and taxation of the permanent im-
provements.

It is true that the statutes of South Dakota, for the purposes 
of taxation, classify “ all improvements made by persons upon 
lands held by them under the laws of the United States” as 
personal property. But that classification cannot apply to per-
manent improvements upon lands allotted to and occupied by 
Indians, the title to which remains with the United States, the 
occupants still being wards of the Nation, and as such under 
its complete authority and protection. The fact remains tha 
the improvements here in question are essentially a part of the 
lands, and their use by the Indians is necessary to effectuate t e 
policy of the United States.

Counsel for the appellee suggests that the only interest of t e 
United States is to be able at the end of twenty-five years from 
the date of allotment to convey the land free from any c^ar^ 
or encumbrance; that if a house upon Indian land were seiz 
and sold for taxes, that would not prevent the United Sta 
from conveying the land free from any charge or incumbrance, 
and that, in such case, the Indians could not claim any breac 
of contract on the part of the United States. These suggest«^ 
entirely ignore the relation existing between the United 
and the Indians. It is not a relation simply of contrac , 
party to which is capable of guarding his own interests,
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Indians are in a state of dependency and pupilage, entitled to 
the care and protection of the Government. When they shall 
be let out of that state is for the United States to determine 
without interference by the courts or by any State. The Gov-
ernment would not adequately discharge its duty to these peo-
ple if it placed its engagements with them upon the basis merely 
of contract and failed to exercise any power it possessed to pro-
tect them in the possession of such improvements and personal 
property as were necessary to the enjoyment of the land held 
in trust for them. In Choctaw Nation v. United States, 119 
IT. S. 1, 28, this court said: “ The recognized relation between 
the parties to this controversy, therefore, is that between a su-
perior and an inferior, whereby the latter is placed under the 
care and control of the former, and which, while it authorizes 
the adoption on the part of the United States of such policy as 
their own public interests may dictate, recognizes, on the other 
hand, such an interpretation of their acts and promises as jus-
tice and reason demand in all cases where power is exerted by 
the strong over those to whom they owe care and protection. 
The parties are not on an equal footing, and that inequality is 
to be made good by the superior justice which looks only to the 
substance of the right, without regard to technical rules framed 
under a system of municipal jurisprudence, formulating the 
nghts and obligations of private persons, equally subject to the 
same laws.” See also Minnesota v. Hitchcock, 185 U. S. 373, 
396.

III. Was the personal property, consisting of cattle, horses 
and other property of like charac&r, which had been issued to 
t ese Indians by the United States, and which they were using 
upon their allotments, liable to assessments and taxation by the 
officers of Roberts County in 1899 and 1900 F This is the third 
one of the certified questions.

he answer to this question is indicated by what has been 
sai m reference to the assessment and taxation of the land and 

e permanent improvements thereon. The personal property 
n question was purchased with the money of the Government 

an< was furnished to the Indians in order to maintain them on 
o and allotted during the period of the trust estate, and to
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induce them to adopt the habits of civilized life. It was, in 
fact, the property of the United States, and was put into the 
hands of the Indians to be used in execution of the purpose of 
the Government in reference to them. The assessment and 
taxation of the personal property would necessarily have the 
effect to defeat that purpose.

IV. Has the United States such an interest in this controversy 
or in its subjects as entitles it to maintain this suit f This is the 
fourth one of the certified questions.

In view of the relation of the United States to the real and 
personal property in question, as well as to these dependent 
Indians still under national control, and in view of the injurious 
effect of the assessment and taxation complained of upon the 
plans of the Government with 'reference to the Indians, it is 
clear that the United States is entitled to maintain this suit. 
No argument to establish that proposition is necessary.

V. Has the United States a remedy at law so prompt andef 
cacious that it is deprived of all relief in equity f This is the 
last of the certified questions.

We do not perceive that the Government has any remedy at 
law that could be at all efficacious for the protection of its rights 
in the property in question and for the attainment of its pur-
poses in reference to these Indians. If the personal property 
and the structures on the land were sold for.taxes and possession 
taken by the purchaser, then the Indians could not be main-
tained on the allotted lands and the Government, unless it aban-
doned its policy to maintain these Indians on the allotted lands, 
would be compelled to appropriate more money and apply w in 
the erection of other necessary structures on the land and in 
the purchase of other stock required for purposes of cultivation. 
And so on, every year. It is manifest that no proceedings at 
law can be prompt and efficacious for the protection of the rights 
of the Government, and that adequate relief can only be ha 
in a court of equity, which, by a comprehensive decree, can 
finally determine once for all the question of the validity of t e 
assessment and taxation in question, and thus give secur y 
against any action upon the part of the local authorities ten mg 
to interfere with the complete control, not only of the in 1



UNITED STATES v. LYNAH. 445

Syllabus.

by the Government, but of the property supplied to them by the 
Government and in use on the allotted lands. Railway Co. v. 
McShane, 22 Wall. 444; Coosaw Mining Co. v. South Carolina, 
144 U. S. 550, 564-66.

Some observations may be made that are applicable to the 
whole case. It is said that the State has conferred upon these 
Indians the right of suffrage and other rights that ordinarily 
belong only to citizens, and that they ought, therefore, to share 
the burdens of government like other people who enjoy such 
rights. These are considerations to be addressed to Congress. 
It is for the legislative branch of the Government to say when 
these Indians shall cease to be dependent and assume the re-
sponsibilities attaching to citizenship. That is a political ques-
tion, which the courts may not determine. We can only deal 
with the case as it exists under the legislation of Congress.

We answer the fourth question in the affirmative, and the 
first, second, third and fifth questions in the negative. It will 
be so certified to the Circuit Court of Appeals.

Answers certified.

Me . Justic e  Brew er  took no part in the decision of this case.

UNITED STATES v. LYNAH.

error  to  the  circui t  cour t  of  the  unit ed  states  for  the  dist rict  
OF SOUTH CAROLINA.

No. 45. Argued January 9,1903.—Decided February 23, 1903

P1*yai;e ProPerty *s Eold subject to the necessities of government and 
Whe6 eminent domain underlies all such rights of property.

en tie United States government appropriates property which it does
D° c^aim as its own, it does so under an implied contract that it will 

^Pay the value of the property it so appropriates.
^en it is alleged in an action that the government of the United States in 

e exeicise of its powers of eminent domain and regulation of com- 
erce, through officers and agents duly empowered thereto by acts pf
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Congress, places dams, training walls and other obstructions in the 
Savannah River in such manner as to hinder its natural flow and to raise 
the water so as to overflow the land of plaintiff along the banks to such 
an extent as to cause a total destruction of its value, and the government 
does not deny the ownership, admits that the work was done by author-
ity of Congress, and simply denies that the w.ork has produced the al-
leged injury and destruction, the Circuit Court of the United States has 
jurisdiction to inquire whether the acts done by the officers of the United 
States under the direction of Congress have resulted in such an overflow 
and injury of the laud as to render it absolutely valueless and, if thereby 
the property was, in contemplation of law, taken and appropriated by the 
government, to render judgment against it for the value of the property 
so taken and appropriated.

Where the government of the United States by the construction of a dam, 
or other public works, so floods lands belonging to an individual as to 
totally destroy its value, there is a taking of private property within the 
scope of the Fifth Amendment.

The proceeding must be regarded as an actual appropriation of the land, 
including the possession and the fee and, when the amount awarded as 
compensation is paid, the title, the fee and whatever rights may attach 
thereto pass to the government which becomes henceforth the full owner. 

Notwithstanding that the work causing the injury was done in improving 
the navigability of a navigable river and by the Constitution Congress is 
given full control over such improvements, the injuries cannot be re-
garded as purely consequential, and the government cannot appropriate 
property without being liable to the obligation created by the Fifth 
Amendment of paying just compensation.

On  February 4, 1897, defendants in error commenced their 
action in the Circuit Court of the United States for the District 
of South Carolina to recover of the United States the sum of 
$10,000 as compensation for certain real estate (being a part o 
a plantation known as Verzenobre) taken and appropriated by 
the defendant.

The petition alleged in the first paragraph the citizenship an 
residence of the petitioners; in the second, that they had a 
claim against the United States under an implied contract or 
compensation for the value of property taken by the urn 
States for public use; third, that they were the owners a& 
tenants in common of the plantation; and in the four 
seventh paragraphs:

“ Fourth. That for several years continuously, and now con 
tinuously, the said government of the United States of Amon
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in the exercise of its power of eminent domain under the Con-
stitution of the United States and by authority of the acts of 
Congress, duly empowering its officers and agents thereto, in 
that case made and provided, did erect, build and maintain, and 
continuously since have been erecting, building and maintaining, 
and are now building, erecting and maintaining in and across 
the said Savannah River, in the bed of the said Savannah 
River, certain dams, training walls and other obstructions, ob-
structing and hindering the natural flow of the said Savannah 
River through, in and along the natural bed thereof and raising 
the said Savannah River-----feet at the point of and above the
said obstructions and dams in the bed of the said Savannah 
River, and causing the said waters of the Savannah River afore-
said to be kept back and to flow back and to be raised and 
elevated above the natural height of the Savannah River along 
its natural bed at the points of the said dams, training walls and 
obstructions, and at points above the said dams, training walls 
and obstructions in said river.”

‘ Seventh. And your petitioners further show that the said 
acts of the government of the United States, as aforesaid, have 
been done and are being done lawfully by the officers and 
agents of the United States under the authority of the United 
States in the exercise of its powers of eminent domain and 
regulation of commerce under the Constitution of the United 
tates and the laws of Congress for the public purpose of the 

lmprovenient of the harbor of Savannah and deepening the 
Vaters of the Savannah River at the port of Savannah, a port 
0 ®ntry of the United States and seaport of the United States 
0 merica, situated within the State of Georgia, on the Savan- 

.er> and with the purpose of deepening and enlarging 
e navigable channel and highway for commerce of the said 

avannah River for the public use, purpose and benefit of in- 
ate and foreign and international trade and commerce, and 

r ot er public purposes, uses and benefits.”
bv rema^uS paragraphs set forth the effect of the placing 
obst 6 gOverniïlent the dams, restraining walls and other 
«« river, together with the value of the property 

ad Plated by the overflow. The answer of the government averrefi ; °
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“ First. That this defendant has no knowledge or informal 
tion sufficient to form a belief as to the truth of the allegations 
contained in the first and third paragraphs of the said petition 
and complaint.

“ Second. That this defendant denies all of the allegations 
contained in the second, fourth, fifth, sixth, seventh and eighth 
paragraphs of the said petition and complaint except so much of 
the fourth paragraph as alleges that the said United States here-
tofore erected certain dams in the Savannah River pursuant to 
power vested in it by law, and except so much of the seventh 
paragraph as alleges that the said dams heretofore erected by 
the United States were lawfully erected by its officers and 
agents.”

For a further defence the statute of limitations was pleaded. 
The case came on for trial before the court without a jury, which 
made findings of fact, and from them deduced conclusions of 
law and entered a judgment against the defendant for the sum 
of $10,000. The findings were to the effect that the plaintiffs 
were the owners of the plantation, deriving title by proper 
mesne conveyances from “ a grant by the lords proprietors of 
South Carolina,” made in 1736. Other findings pertinent to the 
questions which must be considered in deciding this case were 
as follows:

“ IV. A certain parcel of these plantations, measuring about 
420 acres, had been reclaimed by drainage and had been m 
actual continued use for seventy years and upwards as a rice 
plantation, used solely for this purpose. This rice plantation 
was dependent for its irrigation upon the waters of the Sav-
annah River and its ditches, drains and canals, through an 
by which the waters of the river were flowed in and upon the 
lands, and were then drained therefrom, were adapted to t e 
natural level of the said Savannah River, and dependent or 
their proper drainage and cultivation upon the maintenance 
the natural flow of the said river in, through and over its nat 
channel along its natural bed to the waters of the ocean.

“ V. This portion of the plantation fronting on the river an^ 
dedicated to the culture of rice, extended almost up to n0 
quite to low water mark, and a large part of it was between
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mean high water and low water mark, protected from the river 
by an embankment. Through this embankment trunks or water-
ways were constructed, with flood gates therein. The outer 
opening of the trunk was about a foot or a little less above the 
mean low water mark of the river, in which the tide ebbs and 
flows. When it is desired to flow the lands the flood gates are 
opened and the water comes in. When it is desired to draw 
off this water and to effect the drainage of the lands, the flood 
gates are opened at low water and the water escapes. It is es-
sential that the outlets, of the trunks or waterways should al-
ways be above the mean low water mark.
********

“VII. For several years last past and at the present time 
the government of the United States, under its proper officers, 
authorized thereto by the act of Congress, have been engaged 
in the improvement of the navigation of the Savannah River, a 
navigable water of the United States, this improvement being 
carried on by virtue of the provisions of section 8, article I, of 
the Constitution, giving to the Congress the power to regulate 
commerce.

“ VIII. In thus improving navigation of this navigable water 
the United States has built and maintained and is now building 
and maintaining in and across the Savannah River, in the bed 
thereof, certain dams, training walls and other obstructions, 
obstructing the natural flow of said river in and along its nat-
ural bed, and so raising the level of said river above said ob-
structions, and causing its waters to be kept back and to flow 
flack and to be elevated above its natural height in its natural 
fled.

IX. This rice plantation Verzenobre is above these ob-
structions. The direct effect thereof is to raise the level of the 
avannah River at this plantation, and to keep the point of 

Juean low water above its natural point, so that the outlet of 
e trunks and waterways above spoken of in the bank of said 

P antation, instead of being above this point of low water 
^ark, is now below this point. Another direct result was that 

®eePage and percolation the water rose in the plantation 
1111 the water level in the land gradually rose to the height 

vol . clxxxviii —29
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of the increased water level in the river, and the superinduced 
addition of water in the plantation was about eighteen inches 
thereby. By reason of this it gradually became difficult, and 
has now become impossible, to let off the water on this planta-
tion or to drain the same, so that these acres dedicated to the 
culture of rice have become boggy, unfit for cultivation and 
impossible to be cultivated in rice.

“ X. By the raising of the level of the Savannah River by 
these dams and obstructions the water thereof has been backed 
up against the embankment on the river and has been caused 
to flow back upon and in this plantation above the obstruction, 
and has actually invaded said plantation, directly raising the 
water in said plantation about eighteen inches, which it is im-
possible to remove from said plantation. This flooding is the 
permanent condition now, and the rice plantation is thereby 
practically destroyed for the purpose of rice culture or any 
other known agriculture, and is an irreclaimable bog and has 
no value.

“ XI. By reason of this superinduced addition of water ac-
tually invading the said rice plantation and its destruction 
thereby for all purposes of agriculture, plaintiffs have been 
compelled to abandon the cultivation of said rice plantation 
and have been forced to pursue their calling of planting rice on 
other plantations below the dams. The direct result to plain-
tiffs is an actual and practical ouster of possession from this 
rice plantation, cultivated by themselves and family for many 
years.

“ XII. Beyond the backing up of the water on and in the 
plantation by reason of the dams and obstruction, and the in-
vasion of these lands by this superinduced addition of water a 
and in the plantation as above described, rendered necessary by 
the execution of the government’s plans, the United States is 
not in actual possession of these lands.

“ XIII. Up to this time no other use has been discovered or 
these lands than for rice culture, and the direct results above 
stated have totally destroyed the market value of the lan 
They now have no value.

“ XIV, The value of these rice lands before the obstructions
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aforesaid were put into the river was about thirty dollars per 
acre, between twenty-five and thirty dollars per acre. The 
value of the rice plantation, 420 acres, thus destroyed is ten 
thousand dollars.”

Upon these findings of fact the important conclusions of law 
were thus stated :

“V. The crucial question in this case is, Was there a taking 
of this land in the sense of the Constitution ?

“ The facts found show that by reason of the obstruction in 
the Savannah River the water has been directly backed up 
against the embankment on the river and the banks on and in 
this plantation, the superinduced addition of water actually in-
vading it and destroying its drainage and leaving it useless for 
all practical purposes. The government does not in a sense take 
this land for the purposes of putting its obstructions on it. But 
it forces back the water of the river on the land as a result nec-
essary to its purpose, without which its purpose could not be 
accomplished. For the purpose of the government, that water 
in the river must be raised. The banks of this plantation ma-
terially assist this operation, for by their resistance the water is 
kept in the channel. The backing up of the water against the 
banks to create this resistance raises the water in the plantation 
and destroys the drainage of the plantation. This is a taking. 
It would,’ says Mr. Justice Miller, ‘be a very curious and un-

satisfactory result if, in construing a provision of constitutional 
aw, always understood to have been adopted for protection and 
security to the rights of the indivividual as against the govern-
ment, and which had received the commendation of jurists, 
s atesmen and commentators as placing the just principles of 

e common law on that subject beyond the power of ordinary 
egislation to change or control them, it shall be held that if the 
government refrains from the absolute conversion of real prop- 
er y to the uses of the public, it can destroy its value entirely, 
^an i™°t Separable and permanent injury to any extent; can, 

e oct, subject to total destruction without making any com-
pensation, because in the narrowest sense of that word it has

een taken for the public use.’ Pumpelly v. Geeen Bay
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Co., 13 Wall. 177,178. In that case the backing up of water on 
land was held to be a taking.

“ VI. The plantation of plaintiffs being actually invaded by 
superinduced addition of water directly caused by the govern-
ment dams and obstructions backing up the water of the Savan-
nah River and raising the water level at and in the rice planta-
tion and making it unfit for rice cultivation or for any other 
known agriculture, and plaintiffs have been compelled thereby 
to abandon the plantation, and this actual and practical ouster 
of possession being continued and permanent by reason of the 
permanent condition of the flooding of the plantation, and the 
plantation being thereby now an irreclaimable bog of no value, 
makes the action of the government a taking of lands for public 
purposes within the meaning of the Fifth Amendment, for which 
compensation is due to the plaintiffs. Pumpelly v. Green Bay 
Co., 13 Wall. 182; Mugler v. Kansas, 123 U. S. 668.

“ VII. The government has not gone into actual occupancy 
of this land, but by reason of these dams and obstructions made 
necessary by this public work and fulfilling its purpose the water 
in the Savannah River has been raised at the plaintiffs’ planta-
tion and has been backed up on it and remains on it so that the 
drainage ’ has been destroyed and ditches filled up and super-
added water permanently kept on the land and forced up into 
it, making it wholly unfit for cultivation, and the plaintiffs have 
thereby been practically and actually ousted of their possession. 
This is taking of the land for public purposes, for which com-
pensation must be provided. PumpeUy v. Green Bay Co., 13 
Wall. 181.”

The case involving the application of the Constitution of the 
United States was brought by writ of error directly to this 
court.

Mr. Robert A. Howard for the plaintiff in error with whom 
Mr. Solicitor General Richards was on the brief.

As the original grantors of the defendants in error obtain 
grants the boundaries whereof were “ on the Savannah River 
the grants only extend to high water mark. United State^ 
v. Pacheco, 2 Wall. 587; State v. Pinckney, 22 S. C. 484, 50 ;



UNITED STATES v. LYNAH. 453

Argument for Plaintiff in Error.

Martin v. Waddell, 16 Peters, 367; Shively v. Bowlby, 152 TJ. S. 
1; Morris v. United States, 174 U. S. 196, 226.

An individual may be the owner of a portion of the shore by 
a grant from the State but he takes the ownership subject to 
the trust for the people which cannot be destroyed or dimin-
ished. Hall, Sea Shore, 15; Hale de jure Maris Hay, L. T. 
c. V.; 5 Co. 107 ; Illinois Cent. R. R. Co. v. Illinois, 146 U. S. 
387, 435, 452; Stockton v. Balt. c& M Y. R. Co., 32 Fed. Bep. 
19; 3 Kent, 377; Commonwealth n . Roxbury, 9 Gray, 451; State 
n . Pacific Guano Co., 22 S. C. 48, 83; Attorney General v. 
Parmenter, 10 Price, 378.

The government has not taken possession of these lands by 
the erection of structures thereon or physical entering upon 
them, but whatever was done was under the direction of Con-
gress to accomplish the purpose of improving the navigability 
of the Savannah Kiver which is complete. Gibbons v. Ogden, 
9 Wheat. 196 ; Hoboken v. Railroad Co., 124 U. S. 659 ; Mobile 
v. Kimball, 102 U. S. 691; Gilman v. Philadelphia, 3 Wall. 
724; South Carolina v. Georgia, 93 U. S. 4; Telegraph Co. v. 
Telephone Co., 96 U. S. 1.

The power in the United States includes “ all the powers 
which existed in the States before the adoption of the Consti- 
tion.” Whatever consequences follow in its exercise are to be 
provided for exactly as they had been or would be in the British 
Isles or in the States of the Union.

One of the primary objects, as has been so often stated, was 
o regulate commerce, and, in doing so, to reach out and abso- 
ntely control navigation and all the navigable waters of the 

C°un^y ^or II16 benefit of the people. When this court said, in 
artin v. Waddell, that the sovereign people of each State hold 
e absolute right to all their navigable waters, and the soils 

Un er them, for their own common use subject only to the rights 
smce surrendered by the Constitution to the general govern- 

en , and that the grants made by their authority must be de- 
ermined by different principles from those which apply to 

ants of the British Crown, it was not meant, simply, that the 
of th e? ^rou^1 their representatives, could arbitrarily dispose 

e trust property. That is not the theory of representative



454 OCTOBER TERM, 1902.

Argument for Plaintiff in Error.

government. That would not be tolerated long in a fierce de-
mocracy.

The court below found, it being a question of law and fact, 
that there had been such a taking of the land as entitled the 
parties to compensation. Reliance for this conclusion was had 
upon the principles laid down by this court in the cases of Mo-
nongahela N. Co. v. United States, 148 U. S. 336-337 ; Gibson 
v. United States, 166 U. S. 269, and explicitly Pumpelly v. 
Green Bay Co., 13 Wall. 181 ; but these cases do not sustain the 
contention of the plaintiffs, the defendants in error, and can be 
distinguished from the cases at bar.

But what private property was taken for which compensation 
should be made under this guarantee of the Constitution, which 
is only affirmative of a right to the individual in a free govern-
ment like this ? The Crown had property rights in these lands 
in trust. The State had property rights to these lands in trust. 
They were never surrendered. They could not be. And when 
the United States reached out her hand and took possession of 
them to execute the trust to which she had succeeded, and which 
she was legally bound to execute, the inferior right had to yield, 
even to extermination. It is not for the courts to say that the 
individual has suffered and therefore should be reimbursed or 
compensated. If he has been, under a mistaken idea of his 
rights, put to labor and expense and hope, he has a remedy by 
application to the bounty of a government which will, it is 
opined, do him justice. But no wrong has been done him. He 
has enjoyed these lands and their profits without money and 
without price. They were the common property of the whole 
people. The accident of adjacent ownership gave him the - 
cense and the privilege ; for, in the last instance, it was a pn 
lege. South Carolina v. Georgia, 93 U. S. 1 ; Scranton J- 
Wheeler, -179 IT. S. 141 ; Webber v. Pere Marquette Boom Co., 

62 Michigan, 626, and cases there cited.
It is equally well settled in that State that the rights o t e 

riparian owner are subject to the public easement or servi 
of navigation. Borman v. Benson, 8 Michigan, 18, 32 ; V0, 
v. Brown, 18 Michigan, 196, 207. So that whether the tit e^ 
the submerged lands of navigable waters is in the State or in
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riparian owners, it was acquired subject to the rights which the 
public have in the navigation of such waters. The primary use 
of the waters and the lands under them is for purposes of navi-
gation, and the erection of piers in them to improve navigation 
for the public is entirely consistent with such use, and infringes 
no right of the riparian owner. Whatever the nature of the 
interest of a riparian owner in the submerged lands in front of 
his upland bordering on a public navigable water, his title is not 
as full and complete as his title to fast land which has no direct 
connection with the navigation of such water. It is a qualified 
title, a bare technical title, not at his absolute disposal, as is his 
upland, but to be held at all times subordinate to such use of 
the submerged lands and of the waters flowing over them as 
may be consistent with or demanded by the public right of navi-
gation.

In our opinion, it was not intended that the paramount au-
thority of Congress to improve the navigation of the public 
navigable waters of the United States to meet the demands of 
international and interstate commerce should be crippled by com-
pelling the government to make compensation for the injury to a 
riparian owner’s right of access to navigability that might inci-
dentally result from an improvement ordered by Congress. The 
subject with which Congress dealt was navigation. That which 
was sought to be accomplished was simply to improve naviga-
tion on the waters in question so as to meet the wants of the 
vast commerce passing and to pass over them. Consequently 
the agents designated toperform the work ordered or authorized 
by Congress had the right to proceed in all proper ways without 
ta ing into account the injury that might possibly or indirectly 
result from such work to the right of access by riparian owners 
to navigability. To conclude: The plaintiff in error claims 

at, conceding the interest and property which the defendants 
in eiror had in these lands, there was not in them a title to

SUC kind of property as was susceptible of pecuniary com-
pensation, within the meaning of the Constitution.” What the 
government took, and takes under similar circumstances, was 

e Pubhc property. It is not going too far, mavbe, to assert 
private property is taken at all. The private property
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under the grant is eclipsed when the necessity for public use is 
properly determined. How could there be a settlement of the 
value of the private property ? By what rule could the measure 
of damage and injury be arrived at ? All the land on all the 
coasts and tide waters of the country might be affected by the 
exercise of this necessary and sovereign and paramount power 
—paramount against States and individuals inexactly the same 
degree. And it is not extravagant to say that the power might 
be dangerously hurt and imperiled if it was subject to doubt or 
cavil or diminution.

In the supplemental and reply briefs additional authorities 
were cited. On the question of jurisdiction, Keener on Quasi-
Contracts, pp. 159 et seq. • National Trust Co. v. Gleason, 77 
N. Y. 400; United States v. Great Falls Mfg. Co., 112 U. S. 
657; Great Falls Mfg. Co. v. Attorney General, 124 U. 8. 597. 
As to liability of United States, Shively v. Bowlby, 152 U. 8. 1, 
and authorities reviewed ; Hardin v. Jordan, 140 U. 8. 371; 
cases cited in Hoboken v. Penn. R. R. Co., 124 U. S. 688; 
People v. N. Y. & S. I. Ferry Co., 68 N. Y. 71; Lloyd v. 
Hough, 1 How. 153 ; Langford v. United States, 101 U. 8.341; 
Hill v. United States, 149 U. S. 593; Schillinger v. United 
States, 155 U. S. 163. The soil under navigable waters being 
held by the people of the State in trust for the common use, 
and as a portion of their inherent sovereignty, any act of legis-
lation concerning their use affects the public welfare. ILL. Cent. 
R. R. Co. v. Illinois, 146 U. S. 459 ; McCready v. Virginia, 
94 U. S. 391; Pollard v. Hagan, 3 How. 212; Boston R- 
craw, 17 How. 426 ; Commonwealth v. Charlestown, 1 Pickering, 
180; Commonwealth v. Alger, 7 Cushing 53, 78; Bundle v. 
Pel. <& Raritan Canal Co., 14 How. 186; Phear on Waters, 52, 
53.

While it is true that these lands have been reclaimed, jet 
they have been only temporarily relieved from the action of t e 
ordinary tides; their relation to the Savannah River was on y 
interrupted—not destroyed. Pavidson v. Boston & Manne 
R. Co., 3 Cush. 91, 105.

These cases cannot be brought within the Pumpell/y case 
which was a suit in trespass, as was also Eaton v. Boston &c.
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R. Co., 51 N. H. 504; and there cases are also different from 
United States v. Monongahela Nav. Co., 148 U. S. 312, and 
Kaukauna Water Power Co. v. Green Bay dec. Co., 142 U. S. 
254.

Mr. J. P. Kennedy Bryan for defendant in error in No. 45. 
Mr. Julian Mitchell, Jr., with whom Mr. Julian Mitchell and 
Mr. Henry A. M. Smith were on the brief for defendants in 
error in No. 59.

The cause of action accrued within six years. Saulet v. Shep-
herd, 4 Wall. 507 ; Steel v. Bryant, 49 Iowa, 116 ; 19 Am. & 
Eng. Enc. of Law, 2d ed. 195, and cases cited ; Kendall v. 
United States, 107 U. S. 125 ; High Bridge Lumber Co. v. 
United States, 69 Fed. Eep. 326.

There has been an actual taking of the property. The prin-
ciple that a permanent flooding was “ a taking ” thereof as es-
tablished in Purnpelly v. Green Bay Co., 13 Wall. 117, has never 
been modified. Mugler v. Kansas, 123 IL S. 667; Gibson v. 
United States, 166 U. S. 275; Meyer n . Richmond, 172 U. S. 
96; Scranton v. Wheeler, 179 U. S. 154 ; United States v. Alex-
ander, 148 U. S. 187; Tra/nsportation Co. v. Chicago, 99 U. S. 
635. The Fifth Amendment should be construed liberally. 1 
Blackstone’s Com. 139 ; Sinnickson v. Johnson, 17 N. J. L. 129; 
Eaton v. Boston &c. R. R. Co., 51 N. H. 504.

The ownership of the defendants in error was not always sub-
servient to the right of the government to flood the same for the 
benefit of navigation. The facts found show that they were the 
owners in fee simple and that a portion of the lands lie between 
nigh and low water mark. Under the rule in South Carolina the 
ownership extends to low water mark. State v, Pacific. Guano

22 S. C. 50 ; 24 S. C. 598 ; State n . Pinckney, 22 S. C. 492 ; 
Heyward v. Farmers Mining Co., 42 S. C. 138 ; Shimely v. 

owlby, 152 U. S. 1, 13, 26 ; Lowndes v. Boa/rd Ac., 153 U. S.
18; Hardin v. Jordan, 140 U. S. 371.

The power conferred by the States on Congress by the adop- 
lon of the Constitution giving to Congress the control of com- 
^erce, and of navigation in furtherance thereof, is limited by 
the Fifth Amendment.
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The national government possesses no greater power over 
commerce than that possessed by each individual State, and 
which was ceded by the terms of the Constitution to the general 
government. The State of South Carolina could not take these 
lands nor can the United States take them without compensa-
tion. Monongahela Nan. Co. v. United States, 148 U. S. 341.

There was an implied contract on the part of the government 
to compensate for the taking. Cases cited supra, and Kau-
kauna Water Co. v. Green Bay dec. Canal Co., 142 U. S. 254; 
United States v. Great Falls Mfg. Co., 112 U. S. 645; Kohl v. 
United States, 91 U. S. 367 ; Parsons on Contracts, vol. 1, 5; 15 
Am. & Eng. Enc. of Law. 1078; Cooley on Torts, 109; 2 Austin, 
Jurisprudence, 5th ed. 912; 2 Harvard Law Review, History 
of Assumpsit, 64 ; Gilliam v. United States, 8 Wall. 274; Lang-
ford v. United States, 101 U. S. 345.

Mb . Just ice  Bbewer , after making the foregoing statement, 
delivered the opinion of the court.

There are three principal questions in this case: First, did the 
Circuit Court have jurisdiction; second, was there a taking of 
the land within the meaning of the Fifth Amendment; and, 
third, if there was a taking, was the government subject to the 
obligation of making compensation therefor ?

Did the Circuit Court have jurisdiction ? It may be premised 
that this question was not raised in the Circuit Court, nor was 
it presented to this court on the first argument but only upon 
the reargument. This omission on the part of the learned coun-
sel for the government is certainly suggestive. Nevertheless as 
the question, now for the first time presented, is one of jurisdic-
tion it must be considered and determined. To sustain the 
challenge of jurisdiction it is insisted by the government tha 
there was no implied contract, but simply tortious acts on t e 
part of its officers, and J Lili w United States, 149 U. 8. 593, an 
Schilling er v. United States, 155 U. S. 163, are relied upon, e 
us see what those cases were and what they decided. In e 
former the plaintiff sued to recover from the United States or 
the use and occupation of land for a lighthouse. The land upon 
which the lighthouse was built was submerged, land in C e
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peake Bay. The government pleaded that it had a paramount 
right to the use of the land, and that plea was demurred to. It 
was held that the Circuit Court had no jurisdiction, and in the 
opinion delivered by Mr. Justice Gray it was said, after refer-
ring to several cases (pp. 598-9):

“ In Lamgford v. United States, it was accordingly adjudged 
that, when an officer of the United States took and held posses-
sion of land of a private citizen, under a claim that it belonged 
to the government, the United States could not be charged upon 
an implied obligation to pay for its use and occupation.

“ It has since been held that if the United States appropriate 
to a public use land which they admit to be private property, 
they may be held, as upon an implied contract, to pay its value 
to the owner. United States v. Great Falls Manufacturing Com-
pany, 112 U. S. 645, and 124 U. S. 581. It has likewise been 
held that the United States may be sued in the Court of Claims 
for the use of a patent for an invention, the plaintiff’s right in 
which they have acknowledged. Hollister v. Benedict Manu-
facturing Company, 113 U. S. 59; United States v. Palmer, 
128 U. S. 262. But in each of these cases the title of the plain-
tiff was admitted, and in none of them was any doubt thrown 
upon the correctness of the decision in Langford’s case. See 
Sckillinger v. United States, 24 C. Cl. 278.

“ The case at bar is governed by Langfords case. It was not 
alleged in this petition, nor admitted in the plea, that the United 
States had ever in any way acknowledged any right of property 
in the plaintiff as against the United States. The plaintiff as-
serted a title in the land in question, with the exclusive right of 
building thereon, and claimed damages of the United States for 
t e use and occupation of the land for a lighthouse. The United 

tates positively and precisely pleaded that the land was sub-
merged under the waters of Chesapeake Bay, one of the navi-
gable waters of the United States, and that the United States, 
under the law, for the purpose of a lighthouse, has a paramount 

rig t to its use as against the plaintiff or any other person; ’ and 
® plaintiff demurred to this plea.”
u the other case it appeared that the architect of the Capitol 

c°u racted with G. W. Cook for the laying of pavement in the
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Capitol grounds. The contractor in laying the pavement in-
fringed, as petitioners claimed, upon rights granted to them by 
patent. Thereafter this suit was brought, not against the party 
guilty of the alleged infringement, but against the United States 
which had accepted the pavement in the construction of which, 
as petitioners claimed, the contractor had infringed upon their 
rights. In the opinion it was said (p. 170) :

“ Here the claimants never authorized the use of the patent 
right by the government ; never consented to, but always pro-
tested against it, threatening to interfere by injunction or other 
proceedings to restrain such use. There was no act of Congress 
in terms directing, or even by implication suggesting, the use of 
the patent. No officer of the government directed its use, 
and the contract which was executed by Cook did not name or 
describe it. There was no recognition by the government or 
any of its officers of the fact that in the construction of the 
pavement there was any use of the patent, or that any ap-
propriation was being made of claimant’s property. The gov-
ernment proceeded as though it were acting only in the man-
agement of its own property and the exercise of its own rights, 
and without any trespass upon the rights- of the claimants. 
There was no point in the whole transaction from its commence-
ment to its close where the minds of the parties met or where 
there was anything in the semblance of an agreement. So not 
only does the petition count upon a tort, but also the findings 
show a tort. That is the essential fact underlying the transac-
tion and upon which rests every pretence of a right to recover. 
There was no suggestion of a waiver of the tort or a pretence 
of any implied contract until after the decision of the Court 
Claims that it had no jurisdiction over an action to recover or 
the tort.”

How different is the case at bar ! The government did no 
deny the title of the plaintiffs. It averred in the answer simp y 
that it had “ no knowledge or information sufficient to form 
belief,” but did not couple such averment with any denial, nor 
did it pretend that it owned the property or had a paramo^ 
proprietary right to its possession. It did not put in is^ue^ 
question of title, but rested upon a denial that the acts its0
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cers had done by its direction had overflowed the land and 
wrought the injury as alleged, or that such overflow and injury 
created an implied contract, and also upon the bar of the stat-
ute of limitations. Nowhere in the record did it set up any title 
to the property antagonistic to that claimed by the plaintiffs. 
It simply denied responsibility for what it had caused to be done, 
and pleaded that if it had ever been liable, the statute of limita-
tions had worked a bar. No officer of the government, as in 
the Langford case, claimed that the property found by the court 
to be the property of the plaintiffs, belonged to the government. 
While there was no formal admission of record that the land 
belonged to the plaintiffs, the case was tried alone upon the the-
ory that the government could not be held responsible for what 
it had done. It did not repudiate the actions of its officers 
and agents, but on the contrary in terms admitted that they 
acted by authority of Congress, and that all that they did was 
lawfully done. So that if the overflow and destruction of this 
property was, as we shall presently inquire, a taking and appro-
priation within the scope of the Fifth Amendment to the Con-
stitution, the jurisdictional question now presented is whether 
such appropriation directed by Congress created an implied con-
tract on the part of the government to pay for the value of the 
property so appropriated. Let us see what this court has de-
cided. In United States v. Great Falls Manufacturing Com- 
pany, 112 U. S. 645, Congress having made an appropriation 
therefor, a dam was constructed across the Potomac with the 
view of supplying the city of Washington with water. In the 
construction of such dam certain lands belonging to the plain-
tiff were taken, although such lands were not by the act of Con-
gress specifically ordered to be taken. The property so taken 
not having been paid for, plaintiff brought this action in the 

ourt of Claims to recover the value thereof, and it was held 
at the action might be maintained, and in the opinion it was 

(p. 656):
SGems C^ear ^a't these property rights have been held and 
y the agents of the United States, under the sanction of 

egisative enactments by Congress; for, the appropriation of 
°ney specifically for the construction of the dam from the
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Maryland shore to Conn’s Island was, all the circumstances con-
sidered, equivalent to an express direction by the legislative and 
executive branches of the government to its officers to take this 
particular property for the public objects contemplated by the 
scheme for supplying the capital of the nation with wholesome 
water. The making of the improvements necessarily involves 
the taking of the property; and if, for the want of formal pro-
ceedings for its condemnation to public use, the claimant was 
entitled, at the beginning of the work, to have the agents of the 
government enjoined from prosecuting it until provision was 
made for securing, in some way, payment of the compensation 
required by the Constitution—upon which question we express 
no opinion—there is no sound reason why the claimant might 
not waive that right, and, electing to regard the action of the 
government as a taking under its sovereign right of eminent 
domain, demand just compensation. Kohl v. United States, 91 
IT. S. 367, 374. In that view we are of opinion that the United 
States, having by its agents, proceeding under the authority of 
an act of Congress, taken the property of the claimant for pub-
lic use, are under an obligation, imposed by the Constitution, to 
make compensation. The law will imply a promise to make 
the required compensation, where property to which the gov-
ernment asserts no title, is taken, pursuant to an act of Congress, 
as private property to be applied for public uses. Such an im-
plication being consistent with the constitutional duty of the 
government, as well as with common justice, the claimant’s cause 
of action is one that arises out of implied contract, within the 
meaning of the statute which confers jurisdiction upon the Court 
of Claims of actions founded ‘ upon any contract, express or im-
plied, with the government of the United States.’ ”

In Great Falls Manufacturing Company v. The Attorney 
General, 124 U. S. 581, an action, which, like the preceding) 
grew out of provisions made by Congress to supply water 
the city of Washington, and in which the relief sought was t e 
removal of all structures on the premises, or if it should appcm 
that the property had been legally condemned, the framing 
an issue, triable by jury, to ascertain the plaintiff’s damages, a 
a judgment for the amount thereof, it was said, referring to
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contention that there were certain defects in the proceedings 
taken by the government (p. 597):

“ Even if the Secretary’s survey and map, and the publica-
tion of the Attorney General’s notice did not, in strict law, 
justify the former in taking possession of the land and water 
rights in question, it was competent for the company to waive 
the tort, and proceed against the United States, as upon an im-
plied contract, it appearing, as it does here, that the govern-
ment recognizes and retains the possession taken in its behalf 
for the public purposes indicated in the act under which its of-
ficers have proceeded.”

In Hollister v. Benedict Manufacturing Company, 113 U. S. 
59, an action by the assignees of a patent against a United 
States collector for infringement, the law is thus stated (p. 67):

“ If the right of the patentee was acknowledged, and, with-
out his consent, an officer of the government, acting under 
legislative authority, made use of the invention in the discharge 
of his official duties, it would seem to be a clear case of the ex-
ercise of the right of eminent domain, upon which the law 
would imply a promise of compensation, an action on which 
would lie within the jurisdiction of the Court of Claims, such 
as was entertained and sanctioned in the case of The United 
States v. The Great Falls Manufacturing Company, 112 U. S.

In United States v. Palmer, 128 U. S. 262, an action in the 
Court of Claims by a patentee against the government to re-
cover upon an implied contract for the use of the patented in-
vention, it appeared that the petitioner was the patentee of cer-
tain improvements in infantry equipments which were adopted 
y the Secretary of War as a part of the equipment of the in- 
antry soldiers of the United States, and, sustaining the juris- 
iction of the Court of Claims, it was said (p. 269):

No tort was committed or claimed to have been committed.
e government used the claimant’s improvements with his 

consent; and, certainly, with the expectation on his part of 
n^eiVing.a reas°nable compensation for the license. This is 

0 a claim for an infringement, but a claim of compensation 
or an authorized use—two things totally distinct in the law, as
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distinct as trespass on lands is from use and occupation under a 
lease.”

In United States v. Berdan Fire-Arms Company, 156 U. S. 
552, a judgment of the Court of Claims against the United 
States on an implied contract for the use of an improvement in 
breechloading firearms was sustained, although there was no 
act of Congress expressly directing the use of such improvement. 
In the opinion it was said (p. 567):

“ While the findings are not so specific and emphatic as to 
the assent of the government to the terms of any contract, yet 
we think they are sufficient. There was certainly no denial of 
the patentee’s rights to the invention ; no assertion on the part 
of the government that the patent was wrongfully issued; no 
claim of a right to use the invention regardless of the patent; 
no disregard of all claims of the patentee, and no use, in spite 
of protest or remonstrance. Negatively, at least, the findings 
are clear. The government used the invention with the consent 
and express permission of the owner, and it did not, while so 
using it repudiate the title of such owner.”

And then, after quoting from several of the findings, it was 
added (p. 569):

“ The import of these findings is this: That the officers of the 
government, charged specially with the duty of superintending 
the manufacture of muskets, regarded Berdan as the inventor 
of this extractor-ejector ; that the difference between the spiral 
and flat spring was an immaterial difference; that, therefore, 
they were using in the Springfield musket Berdan’s invention, 
that they used it with his permission as well as that of his as-
signee, the petitioner, and that they used it with the understan 
ing that the government would pay for such use as for ot er 
private property which it might take, and this, although t ey 
did not believe themselves to have the authority to agree upon 
the price.”

The rule deducible from these cases is that when the govern 
ment appropriates property which it does not claim as i s o\^ 
it does so under an implied contract that it will pay th0 v 
of the property it so appropriates. It is earnestly conten e i 
argument that the government had a right to appropna e
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property. This may be conceded, but there is a vast difference 
between a proprietary and a governmental right. When the 
government owns property, or claims to own it, it deals with it 
as owner and by virtue of its ownership, and if an officer of the 
government takes possession of property under the claim that 
it belongs to the government (when in fact it does not) that may 
well be considered a tortious act on his part, for there can be 
no implication of an intent on the part of the government to 
pay for that which it claims to own. Very different from this 
proprietary right of the government in respect to property 
which it owns is its governmental right to appropriate the prop-
erty of individuals. All private property is held subject to the 
necessities of government. The right of eminent domain under-
lies all such rights of property. The government may take 
personal or real property whenever its necessities or the exi-
gencies of the occasion demand. So the contention that the 
government had a paramount right to appropriate this property 
may be conceded, but the Constitution in the Fifth Amendment 
guarantees that when this governmental right of appropria-
tion—this asserted paramount right—is exercised it shall be at-
tended by compensation.

The government may take real estate for a post office, a court 
house, a fortification or a highway; or in time of war it may 
take merchant vessels and make them part of its naval force. 
But can this be done without an obligation to pay for the value 
°f that which is so taken and appropriated ? Whenever in the 
exercise of its governmental rights it takes property, the owner- 
8 ip of which it concedes to be in an individual, it impliedly 
promises to pay therefor. Such is the import of the cases cited 
as WeB as of many others.

The action which was taken, resulting in the overflow and 
mjury to these plaintiffs, is not to be regarded as the personal 
th °®cers but as the act of the government. That which 
a .ers is admitted by the answer to have been done by 

onty of the government, and although there may have been 
specific act of Congress directing the appropriation of this 

roperty of the plaintiffs, yet if that which the officers of the 
vernment did, acting under its direction, resulted in an ap-

Vol , clxxxvi ii—3Q
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propriation it is to be treated as the act of the government. 
South Carolina n . Georgia, 93 U. S. 4,13 ; Wisconsin v. Duluth, 
96 IT. S. 379 ; United States v. Great Falls Manufacturing Com- 
pony, supra.

Congress for many successive terms appropriated money for 
the improvement of the Savannah River. 21 Stat. 470, 480; 
22 Stat. 194, 200; 23 Stat. 140 ; 24 Stat. 321,331; 25 Stat. 413; 
26 Stat. 442; 27 Stat. 101; 28 Stat. 351. These appropria-
tions were in the river and harbor bills, and were generally of 
so much money for improving the river, but some deserve spe-
cial mention. Thus, in 21 Stat. 470, it was provided that “one 
thousand dollars may be applied to payment of damages for 
land taken for widening the channel opposite Savannah.” In 
24 Stat. 331, the Secretary of War was directed to cause a 
survey to be made of the “ Savannah River from cross tides 
above Savannah to the bar, with a view to obtaining twenty-
eight feet of water in the channel.” The appropriation in 25 
Stat. 413 was for the improvement of the river, “completing 
the present project and commencing the extended project con-
tained in the report of Engineer for year ending June 30,1887. 
And by the same statute, 431, among the matters referred to 
the Secretary of War for survey and examination was “ whether 
the damage to the Vernezobie Freshet Bank in 1887 was caused 
by the work at cross tides, and whether the maintenance of said 
bank is essential to the success of the work at cross tides, and 
what will be the cost of so constructing said bank as to confine 
the water of said river to its bed.” The report of the engineers 
for the year 1887, referred to in the section above quoted, shows 
that part of the work which was being done by the government 
was in the construction of training walls, and wing dams, y 
which the width of the waterway was reduced.

Further, the same year, 25 Stat. 94, an act was passed, en 
titled “ An act to facilitate the prosecution of works projecte 
for the improvement of rivers and harbors,” which authori 
the Secretary of War to commence proceedings “for the ac-
quirement by condemnation of any land, right of way, or 
terial needed to enable him to maintain, operate or prosecu 
works for the improvement of rivers and harbors for whic p
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vision has been made by law; . . . Provided, however, 
That when the owner of such, land, right of way, or material 
shall fix a price for the same, which in the opinion of the Secre-
tary of War, shall be reasonable, he may purchase the same at 
such price without further delay.”

Thus, beyond the effect of the admission in the answer, and 
beyond the presumption of knowledge which attends the action 
of all legislative bodies, it affirmatively appears not only that 
Congress was making appropriations from year to year for the 
improvement of the river, but also that it had express notice of 
damage to the banks along this very plantation; that the works 
which were being done by the engineers had in view the nar-
rowing of the width of the waterway ; that land would be dam-
aged as the result of those works, and that it authorized the 
Secretary of War to take proceedings in eminent domain to ac-
quire the land, right of way and material which might be nec-
essary for maintaining, operating or prosecuting works of river 
improvement, or, if the price could be agreed upon, to purchase 
the same.

This brings the case directly within the scope of the decision 
m United States v. Great Falls Manufacturing Company, supra, 
where, as here, there was no direction to take the particular 
property, but a direction to do that which resulted in a taking, 
and it was held that the owner might waive the right to insist 
on condemnation proceedings and sue to recover the value.

It does not appear that the plaintiffs took any action to stop 
e work done by the government, or protested against it. Their 

inaction and silence amount to an acquiescence—an assent to 
e appropriation by the government. In this respect the case 

is not dissimilar to that of a landowner wrho, knowing that a 
pai road company has entered upon his land and is engaged in 
constructing its road without having complied with the statute 
^ respect to condemnation, is estopped from thereafter main-
lining either trespass or ejectment, but is limited to a recovery 
p cooperation. Roberts v. Northern Pacific Ra/ilroad, 158 
nnri ' ’ll’ Northern Pacific Railroad v. Smith, 171 U. S. 260, 
™ eases cited in the opinion.

e case’ therefore, amounts to this: The plaintiffs alleged
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that they were the owners of certain real estate bordering on 
the Savannah River; that the government, in the exercise of 
its powers of eminent domain and regulation of commerce, 
through officers and agents duly empowered thereto by acts of 
Congress, placed dams, training walls and other obstructions 
in the river in such manner as to hinder its natural flow and to 
raise its waters so as to overflow the land of plaintiffs, and over-
flow it to such an extent as to cause a total destruction of its 
value. The government, not denying the ownership of plain-
tiffs, admitted that the work which was done by their officers 
and agents was done by authority of Congress, but denied that 
those works had produced the alleged injury and destruction. 
We are of opinion that under these pleadings and the issues 
raised thereby the Circuit Court had jurisdiction to inquire 
whether the acts done by the officers of the United States un-
der the direction of Congress had resulted in such an overflow 
and injury of the plaintiff’s land as to render it absolutely val-
ueless, and if thereby the property was, in contemplation of 
law, taken and appropriated by the government, to render judg-
ment against it for the value of the property so taken and ap-
propriated.

Was there a taking? There was no proceeding in condem-
nation instituted by the government, no attempt in terms to 
take and appropriate the title. There was no adjudication that 
the fee had passed from the landowner to the government, an 
if either of these be an essential element in the taking of lan , 
within the scope of the Fifth Amendment, there was no taking.

Some question is made as to the meaning of the findings, 
appears from the fifth finding, as amended, that a large portion 
of the land flooded was in its natural condition between lg 
water mark and low water mark, and was subject to over o^ 
as the water passed from one stage to the other; that this na^ 
ural overflow was stopped by an embankment, and in 1 
thereof, by means of flood gates, the land was floode an 
drained at the will of the owner. From this it is conten 
that the only result of the raising of the level of the 
the government works was to take away the possibility o 
age. But findings nine and ten show that, both by seepage
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percolation through the embankment, and an actual flowing 
upon the plantation above the obstruction, the water has been 
raised in the plantation about eighteen inches, that it is impos-
sible to remove this overflow of water, and, as a consequence, 
the property has become an irreclaimable bog, unfit for the 
purpose of rice culture or any other known agriculture, and de-
prived of all value. It is clear from these findings that what 
was a valuable rice plantation has been permanently flooded, 
wholly destroyed in value, and turned into an irreclaimable 
bog; and this as the necessary result of the work which the 
government has undertaken. Does this amount to a taking ? 
The case of Pumpelly v. Green Bay Company^ 13 Wall. 166, 
answers this question in the affirmative. And on the argument 
it was conceded by the learned counsel for the government (and 
properly conceded in view of the findings) that so far as respects 
the mere matter of overflow and injury there was no substantial 
distinction between the two cases. In that case the Green Bay 
Company, as authorized by statute, constructed a dam across 
Fox River, by means of which the land of Pumpelly was over-
flowed and rendered practically useless to him. There, as here, 
no proceedings had been taken to formally condemn the land. 
Referring to this it was said (p. 177):

“ The argument of the defendant is that there is no talcing of 
the land within the meaning of the constitutional provision, and 
that the damage is a consequential result of such use of a navi-
gable stream as the government had a right to for the improve-
ment of its navigation.

“ It would be a very curious and unsatisfactory result, if in 
construing a provision of constitutional law, always understood 

have been adopted for protection and security to the rights 
0 the individual as against the government, and which has re-
ceived the commendation of jurists, statesmen, and commenta- 
°rs as placing the just principles of the common law on that 

sn ject beyond the power of ordinary legislation to change or 
control them, it shall be held that if the government refrains 
rom the absolute conversion of real property to the uses of the

c can destroy its value entirely, can inflict irreparable 
an permanent injury to any extent, can, in effect, subject it to
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total destruction without making any compensation, because, in 
the narrowest sense of that word, it is not taken for the public 
use. Such a construction would pervert the constitutional pro-
vision into a restriction upon the rights of the citizen, as those 
rights stood at the common law, instead of the government, and 
make it an authority for invasion of private right under the 
pretext of the public good, which had no warrant in the laws or 
practices of our ancestors.”

Reference was also made to the case of Sinnickson v. John-
son, 2 Harr. (17 N. J. Law) 129, in respect to which it was said: 
“ The case is mainly valuable here as showing that overflowing 
land by backing the water on it was considered as ‘ taking ’ it 
within the meaning of the principle.” Again, on page 179, it 
was said: “ But there are numerous authorities to sustain the 
doctrine that a serious interruption to the common and neces-
sary use of property may be, in the language of Mr. Angell, in 
his work on Water Courses, equivalent to the taking of it, and 
that under the constitutional provisions it is not necessary that 
the land should be absolutely taken.” And in a foot-note the 
following authorities were cited: Angell on Water Courses, 
sec. 465a j Hooker v. New Haven & Northampton Co., 14 Con-
necticut, 146; Rowe v. Granite Bridge Corporation, 21 Pick 
344; Canal Appraisers n . The People, 17 Wend. 571, 604; In-
land v. North Missouri Railroad Co., 31 Missouri, 180; SteveM 
v. Proprietors of Middlesex Ca/nal, 12 Massachusetts, 466.

It is clear from these authorities that where the government 
by the construction of a dam or other public works so floods 
lands belonging to an individual as to substantially destroy 
their value there is a taking within the scope of the H 
Amendment. While the government does not directly proce 
to appropriate the title, yet it takes away the use and value, 
when that is done it is of little consequence in whom the ee 
may be vested. Of course,it results from this that the¡pro 
ceeding must be regarded as an actual appropriation o 
land, including the possession, the right of possession an 
fee; and when the amount awarded as compensation is p 
the title, the fee, with whatever rights may attach there 
in this case those at least which belong to a riparian prop
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tor—pass to the government and it becomes henceforth the full 
owner.

Passing to the third question, it is contended that what was 
done by the government was done in improving the naviga-
bility of a navigable river, that it is given by the Constitution 
full control over such improvements, and that if in doing any 
work therefor injury results to riparian proprietors or others 
it is an injury which is purely consequential, and for which the 
government is not liable. But if any one proposition can be 
considered as settled by the decisions of this court it is that, 
although in the discharge of its duties the government may 
appropriate property, it cannot do so without being liable to 
the obligation cast by the Fifth Amendment of paying just 
compensation.

In Monongahela Navigation Company n . United States, 
148 U. S. 312, 336, it was said :

“ But like the other powers granted to Congress by the Con-
stitution, the power to regulate commerce is subject to "all the 
limitations imposed by such instrument, and among them is 
that of the Fifth Amendment we have heretofore quoted. 
Congress has supreme control over the regulation of com-
merce, but if, in exercising that supreme control, it deems it 
necessary to take private property, then it must proceed sub-
ject to the limitations imposed by this Fifth Amendment, and 
can take only on payment of just compensation.”

In that case Congress had passed an act for condemning 
what was known as “ the upper lock and dam of the Mononga-
hela Navigation Company,” and provided “ that in estimating 
the sum to be paid by the United States, the franchise of said 
corporation to collect tolls should not be considered or esti-
mated, but we held that this proviso was beyond the power of 

ongress; that it could not appropriate the property of the 
navigation company without paying its full value, and that a 
part of that value consisted in the franchise to take tolls. So 
m the recent case of Scranton v. Wheeler, 179 U. S. 141, 153, 
we^repeated the proposition in these words:

Undoubtedly compensation must be made or secured to the 
owner when that which is done is to be regarded as a taking



472 OCTOBER TERM, 1902.

Opinion of the Court.

of private property for public use within the meaning of the 
Fifth Amendment of the Constitution; and of course in its 
exercise of the power to regulate commerce, Congress may not 
override the provision that just compensation must be made 
when private property is taken for public use.”

It is true that a majority of the court held, in that case, that 
the destruction of access to land abutting on a navigable river 
by the construction by Congress of a pier on the submerged 
lands in front of the upland, was not a taking of private prop-
erty for public uses, but only an instance of consequential injury 
to the property of the riparian owner. But the right of com-
pensation in case of a taking was conceded. There have been 
many cases in which a distinction has been drawn between the 
taking of property for public uses and a consequential injury 
to such property, by reason of some public work. In the one 
class the law implies a contract, a promise to pay for the prop-
erty, taken, which, if the taking was by the general govern-
ment, will uphold an action in the Court of Claims; while in 
the other class there is simply a tortious act doing injury, over 
which the Court of Claims has no jurisdiction. Thus, in Trans-
portation Company v. Chicago, 99 IT. S. 635, the city, duly 
authorized by statute, constructed a tunnel along the line of 
La Salle street and under the Chicago River. The company 
claimed that it was deprived of access to its premises by and 
during the construction. This deprivation was not permanent, 
but continued only during the time necessary to complete the 
tunnel, and it was held that there was no taking of the property, 
but only an injury, and that a temporary injury thereto. In 
the course of the opinion, after referring to the Pumpelly case, 
supra, and Eaton v. Boston, Concord <& Montreal Railroad 
Company., 51 N. H. 504, we said (p. 642):

“ In those cases, it was held that permanent flooding of prl 
vate property may be regarded as a ‘ taking.’ In those case 
there was physical invasion of real estate of the private owner, 
and a practical ouster of his possession. But in the Prese^ 
case there was no such invasion. No entry was made upon 
plaintiff’s lot. All that was done was to render for a time i 
use more inconvenient.”
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Chicago v. Taylor, 125 U. S. 161, while recognizing and re-
affirming the rule there laid down, was decided upon the 
ground that a new rule was established by the Illinois consti-
tution of 1870, which provided that “private property shall 
not be taken or damaged for public use without just compensa-
tion.” Montana Company n . St. Louis Mining &c. Company, 
152 U. S. 160, held that a mere order for inspection of mining 
property was not a taking thereof, because all that was done 
was a temporary and limited interruption of the exclusive use. 
Gibson v. United States, 166 U. S. 269, decided that, where by 
the construction of a dyke by the United States in the improve-
ment of the Ohio River the plaintiff, a riparian owner, was 
through the greater part of the gardening season deprived of 
the use of her landing for the shipment of products from and 
supplies to her farm, whereby the value of her farm was reduced 
$150 to $200 per acre, there was no taking of the property, but 
only a consequential injury. See also Marchant v. Pennsylva-
nia RaiVroad, 153 U. S. 380; Meyer v. Richmond, 172 U. S. 
82. In this connection Mills v. United States, 46 Fed. Rep. 
138, decided in the District Court for the Southern District of 
Georgia, is worthy of notice by reason of its similarity in many 
respects and its clearly marked distinction in an essential mat-
ter. It was an action for injuries to a rice plantation on the 
banks of the Savannah River resulting from works done by the 
United States in improving the navigability of that river, ap-
parently the very improvement made by the government in the 
present case. The condition of the claimant’s rice plantation 
prior to the improvement was substantially that of these plain-
tiffs property, and the lands were drained by opening the gates 
when the river was at low water mark. The complaint was 
t at the erection by the government of what was called the 

cross tides dam,” running from the upper end of Hutchinson’s 
sand to the lower end of Argyle Island, cut off all the flow 

o water from the stream connecting the front and back rivers, 
raised both the high and low water levels in the front river, 
an n°t only destroyed the facilities for draining these lands 
in o the front river, but rendered it necessary to raise the levees 
around the rice fields, to prevent flooding the fields at high
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water. This, it was alleged, unfitted the lands for rice culture 
and made it necessary that new drainage into back river be 
provided where the water levels were suitable. Obviously, 
there was no taking of the plaintiff’s lands, but simply an injury 
which could be remedied at an expense as alleged of $10,000, 
and the action was one to recover the amount of this conse-
quential injury. The court rightfully held that it could not be 
sustained. Here there is no finding, no suggestion, that by any 
expense the flooding could be averted. We may, of course, 
know that there is theoretically no limit to that which engi-
neering skill may accomplish. We know that vast tracts have 
in different parts of the world been reclaimed by levees and 
other works, and so we may believe that this flooding may be 
prevented, that some day all these submerged lands may be re-
claimed. But as a practical matter, and for the purposes of 
this case, we must under the findings regard the lands in con-
troversy as irreclaimable and their value wholly and finally de-
stroyed.

Therefore, following the settled law of this court, we hold 
that there has been a taking of the lands for public uses and 
that the government is under an implied contract to make just 
compensation therefor.

The judgment is
AffirrnH

Mr . Just ice  Brown  concurring.

I concur in the opinion of the court both with respect to i 
jurisdiction and the merits of the case, but I am unable to as 
sent to the ground upon which our jurisdiction is rested.
I think the overflowing of the lands in controversy constitu $ 
a taking within the meaning of the Fifth Amendment to 
Constitution, I see no reason for holding that there was an® 
plied contract to pay for them within the meaning o 
Tucker act. The taking appears to me an ordinary 
trespass to real estate, containing no element whatever 0 
tract. In such case there can be no waiver of the tor . 
v. Hoar, 5 Pick. 285; Smith v. Hatch, 46 N. H. 146«
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But I think our jurisdiction may be supported, irrespective 
of the question of contract or tort, under that clause of the 
Tucker act which vests the Court of Claims with jurisdiction 
of “all claims founded upon the Constitution of the United 
States or any law of Congress.”

As we had occasion to remark in Dooley v. United States, 182 
U. S. 222-224, the first section of the Tucker act evidently 
contemplates four distinct classes of cases: (1) those founded 
upon the Constitution or any law of Congress, with an excep-
tion of pension cases ; (2) cases founded upon a regulation of an 
Executive Department; (3) cases of contract, express or im-
plied, with the government; (4) actions for damages, liquidated 
or unliquidated, in cases not sounding in tort. The words “ not 
sounding in tort ” are in terms referable only to the fourth 
class of cases.

In my view, claims founded upon the Constitution may be 
prosecuted in the Court of Claims, whether sounding in con-
tract or in tort; and wherever the United States may take pro-
ceedings in eminent domain for the condemnation of lands for 
public use, the owner of such lands may seek relief in the Court 
of Claims if his lands be taken without such proceedings, 
whether such taking be tortious or by virtue of some contract, 
express or implied, to that effect. That the case under con-
sideration is one of that class is made clear by the act of 
April 24, 1888, 25 Stat. 94, which enacts “ that the Secretary 
of War may cause proceedings to be instituted, in the name of 
the United States, in any court having jurisdiction of such pro-
ceedings, for the acquirement by condemnation of any land, 
nght of way, or material needed to enable him to maintain, 
operate or prosecute works for the improvement of rivers and 

arbors for which provision has been made by law ; such pro-
ceedings to be prosecuted in accordance with the laws relating 
o suits for the condemnation of property of the States wherein 

the proceedings may be instituted.”
fully concur in the opinion of the court that “ the govern-

ment may take real estate for a post office, a court house, a for- 
i cation or highway, or in time of war it may take merchant 

vesse s and made them part of its naval force,” but this cannot
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be “ done without an obligation to pay for the value of that 
which is so taken and appropriated.” I am also of opinion that 
whenever in the exercise of its governmental rights it takes 
property, the ownership of which it concedes to be in an indi-
vidual, it is bound to pay therefor, but I do not think that there 
is any distinction between cases where the government impliedly 
promises to pay by taking property with the assent of the 
owner, and those where it takes property forcibly and against 
the will of the owner. It does not seem reasonable to hold 
that, where the invasion of the owner’s right to property is the 
greater, his remedy for the recovery of its value should be less, 
and that he should be compelled to resort to the tedious and 
unsatisfactory method of appealing to the bounty of Congress 
for relief.

Suppose, for instance, in time of war and under threat of in-
vasion it seizes upon vessels without the consent of the owner 
and against his protest. There is certainly the same moral obli-
gation to pay for them as if they had been appropriated with 
his consent, and I see no reason why an action for their value 
may not be maintained in the Court of Claims. Yet, as I 
understand the opinion of the court in this case, it holds indi-
rectly, if not directly, that no such action would lie unless the 
property were taken with the consent of the owner and under 
an implied contract to pay for it. The consequences of recog-
nizing such distinctions seem to me so serious that nothing shor 
of clear language in the statute will justify it.

None such is even hinted at in United States v. Russell, 
Wall. 623, one of the earliest cases, wherein the owner of three 
steamers seized under “ imperative military necessity ” soug 
to recover compensation for their services. These steamers x 
impressed into the public service and employed as transp 
for carrying government freight for a certain length of tune, 
when they were returned to the owner. He was held en i 
to recover, the court holding that « extraordinary and unforesee 
occasons arise, however, beyond all doubt, in cases or 
necessity, in time of war or of immediate and impending p 
danger, in which private property may be impressed 
public service, or may be seized and appropriated to the pu



UNITED STATES v. LYNAH. 477

Justic e  Brow n , concurring.

use, or may be even destroyed without the consent of the 
owner.” The case followed that of Mitchell v. Harmony, 13 
How. 115, and was distinguished from that of Filor v. United 
States, 9 Wall. 45.

While the cases reported prior to 131 U. S. are based upon 
the original Court of Claims act, which limited the jurisdiction 
of that court to “claims founded upon any law of Congress, 
or upon any regulation of an Executive Department, or upon 
any contract, express or implied, with the government of the 
United States,” and are therefore not strictly pertinent under 
the Tucker act, that of the Great Falls Manufacturing Co., 112 
U. S. 645, is almost exactly in point, and is strongly corrobora-
tive of the position here taken. This was a claim for land taken 
at the Great Falls of the Potomac in the construction of an 
aqueduct for bringing water to Washington. Proceedings were 
taken in Maryland for condemnation, which were discontinued, 
and the government took possession of the land. Whether 
such possession was taken with or without the consent of the 
owner does not appear, although there had been negotiations 
between the parties. The claimant was held to be entitled to 
recover upon the ground that the appropriation of the money 
for the construction of the improvements was equivalent to an 
express direction by Congress to take this particular property 
or the objects contemplated by the scheme, and that there was 

no sound reason why the claimant might not waive any right 
might have to an injunction, and elect to regard the action 

as a taking by the government under its sovereign right of emi-
nent domain, and therefore demand compensation. The case 
was not put upon the ground that the owner had consented to 
the taking.

In Langford}s case, 101 U. S. 341, the action was brought to 
recover for the use and occupation of certain lands and builti-
ngs to which the claimant asserted title, which were seized for 

e use of the government under claim that they were public 
ert Was admitted that if the government takes prop-

USe’ ac^now^et^'ng' its ownership to be private 
its |1V1 anises an implied obligation to pay the owner

Va ue, but that it was a different matter when the govern-
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ment claimed the property as its own and recognized no su-
perior title. This was also the case in Hill v. United States, 
149 U. S. 593, where the government erected a lighthouse upon 
submerged land which it claimed as its own. The case was 
held to be governed by that of Langford.

None of the more recent cases under the Tucker act conflicts 
with the position here taken: That wherever the United States 
may proceed to condemn property under its sovereign right of 
eminent domain, the owner may maintain a petition in the 
Court of Claims to recover its value, in case no such proceed-
ings are taken. That act, 24 Stat. 505, first introduced among 
the cognizable claims all such as were founded upon the Con-
stitution of the United States, and also introduced, after the 
words “for damages, liquidated or unliquidated,” the words “in 
cases not sounding in tort.” Construing this statute, it was 
held in the Jones case, 131 U. S. 1, that it did not confer juris-
diction in equity to compel the issue and delivery of a patent 
for public land ; and in Schilli/nger* s case, 155 U. S. 163, that 
the owner of a patent which had been infringed by the United 
States could not recover damages for such infringement in the 
Court of Claims, though it wduld be otherwise if the property 
had been appropriated with the consent of the patentee and in 
view of compensation therefor. Although there was in ScM- 
Unger’s case an appropriation of the right of a patentee to the 
monopoly of his invention, the case was nothing more m its es-
sence than the infringement of a patent, and so the action was 
really one for damages sounding in tort. While it is possible 
an individual might be able to condemn the patentee’s right by 
proceedings in eminent domain, that remedy would be at leas 
doubtful, when the government sought merely to appropriate 
so much of it as was necessary for its own use. It would e 
an unprecedented exercise of the right of eminent domain, an 
could scarcely be held to be a claim arising under the Constitu 
tion. The case was not put upon the ground that it was sue 
a case, but that it was merely an action to recover damages or 
infringement. Said the court: “ It was plainly and solely an 
action for infringement and one sounding in tort.” The ques ion 
whether it was a claim arising under the Constitution was no
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considered, except in the dissenting opinion of Mr. Justice Har-
lan, who said : “ The constitutional obligation cannot be evaded 
by showing that the original appropriation was without the ex-
press direction of the government, nor by simply interposing a 
denial of the title of the claimant to the property or property 
rights alleged to have been appropriated.” If there were any 
doubt in that case of the power of the government to condemn 
the right of the patentee by proceedings in eminent domain, 
there is certainly none such in this case, where the land was 
taken by the government with no pretence of consent by the 
owner.

I think it is going too far to hold that the words of the 
Tucker act, “ not sounding in tort, ” must be referred back to 
the first class of cases, namely, “ those founded upon the Con-
stitution,” and that they should be limited to actions for dam-
ages, liquidated or unliquidated, and, hence, the consent of the 
owner cuts no figure in this case. I freely admit that, if prop-
erty were seized or taken by officers of the government with-
out authority of lawr, or subsequent ratification, by taking 
possession or occupying property for public use, there could be 
no recovery, since neither the government nor any other prin-
cipal is bound by the unauthorized acts of its agents. But in 
endeavoring to raise an implied contract to pay for an ordinary 
trespass to real estate I think the opinion of the court miscon-
ceives the true source of our jurisdiction.

Mr . Justice  Shira s  and Mr . Justi ce  Peckham  concurred in 
the above opinion in so far as it holds that the court had juris- 
iction on the ground stated therein, as well as upon the 

ground stated in the opinion of the court.

Mr . Justic e Mc Kenna  took no part in the decision of this 
case.

R. Justic e White , with whom concur Mr . Chief  Justice  
ulle r  and Mr . Justice  Harlan , dissenting.

The court now holds that it has jurisdiction, because as a 
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legal conclusion from the findings of fact it is held that the 
property of the appellee has been taken for public use by the 
United States, and the judgment below is affirmed on the 
merits for the same reason. As, in my opinion, the findings of 
fact do not support the conclusion that the property has been 
taken by the United States, I dissent both on the subject of 
jurisdiction and on the merits.

The findings of fact are in most respects sufficiently repro-
duced in the opinion of the court, and need not here be set out 
in full. It results from the findings that the land is situated 
on the Savannah River ; that it is between high and low water 
mark, and naturally subject to be overflowed, but that it is 
protected in some measure from overflow by an embankment, 
and that through this embankment sluices or waterways were 
placed, by means of which water was let in on the land for 
irrigation in the cultivation of rice, and was drawn off when 
the land was required to be drained in order to carry on the 
same culture. This was done by gates in the sluices, which 
were opened to allow the water to flow through the waterways 
to the inner side of the embankment and thus flood the land 
when it was requisite to do so, and by opening the gates at 
low tide to allow the water to flow off when it was required 
to drain the land. As the exact situation of the waterways 
through the embankment is important, I reproduce the state-
ment on the subject contained in the findings:

“ Through this embankment trunks or waterways were con-
structed, with flood gates therein. The outer opening of the 
trunk was about a foot or a little less above the mean low water 
mark of the river, in which the tide ebbs and flows. When it 
is desired to flow the lands the flood gates are opened and t e 
water comes in. When it is desired to draw off this water an 
to effect the drainage of the lands, the flood gates are open 
at low water and the water escapes. It is essential that t e 
outlets of the trunks or waterways should be above the mean 
low watermark.”

It is now decided that there has been a taking of the pr°P 
erty by the United States, because it is thought that the n 
jngs establish that the obstructions placed by the governmen.
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in the bed of the river at a point lower down the stream, than 
is the plantation, for the purpose of improving the navigation 
of the river, have so raised the water as to cause it to flow over 
the embankment at the plantation and flood the same, thus 
destroying its value. On this subject the court says : “ Find-
ings nine and ten show that, both by seepage and percolation 
through the embankment, and an actual flowing upon the planta-
tion above the obstruction, the water has been raised in the 
plantation about eighteen inches,” etc. Whilst it is not dis-
putable that the findings show a percolation through the em-
bankment I can discover nothing in them supporting the con-
clusion that the obstructions placed by the government in the 
bed of the river below the point where the plantation is situated 
have caused the water in the river to go over the embankment 
at the plantation and flood the land. On the contrary, to me 
it seems that the findings necessitate the conclusion that the 
permanent damage which the property has suffered arises 
solely from the fact that the drainage of the plantation into 
the river has been rendered impossible. And this because the 
work done by the government has resulted in raising the mean 
low tide about twelve to fifteen inches, so as to cause the water 
in the river at mean low tide to be above the point of discharge 
of the waterways, thus rendering drainage through them no 
longer possible. There may be a wide legal difference arising 
from damage consequent on an interference with the drainage 
of property situated, as this is, by work done by the govern- 
flient in the improvement of navigation, and damage caused 
y the actual flooding of such property resulting from such 

work. To determine whether the findings show an actual flow- 
lng, or a mere injury to drainage, findings VIII, IX and X 
need to be considered. Let us see whether they give support 

the claim of actual flooding by an overflow of the embank-
ment at the plantation. Finding VIII says:
., V .’ thus improving navigation of this navigable water 

e nited States has built and maintained and is now build- 
and maintaining in and across the Savannah River, in the 
t ereof, certain dams, training walls and other obstructions, 

structing the natural flow of said river in and along its nat- 
Vol . CLXXXVIII—31
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ural bed, and so raising the level of said river above said ob-
structions, and causing its waters to be kept back and to flow 
back, and to be elevated above its natural height in its natural 
bed.”

Certainly there is nothing in this finding supporting the in-
ference that the government work has caused the river to over-
flow the plantation embankment. Finding IX says:

“ This rice plantation Vernezobre is above these obstructions. 
The direct effect thereof is to raise the level of the Savannah 
River at this plantation, and to keep the point of mean low 
water above its natural point, so that the outlet of the trunks 
and waterways above spoken of in the bank of said plantation, 
instead of being above this point of low water mark, is now 
below this point.”

Here, then, is the statement that the effect resulting from 
the government work was simply to raise the mean low water 
mark as previously existing, so as to cause it to cover the 
waterways which were—as declared by the previous finding— 
a little less than a foot above the former low water mark. The 
finding continues:

“ Another direct result was that by seepage and percolation 
the water rose in the plantation until the water level in the 
land gradually rose to the height of the increased water level 
in the river, and the superinduced addition of water in the 
plantation was about eighteen inches thereby; By reason of 
this it gradually became difficult, and has now become impos-
sible, to let off the water on this plantation, or to drain the 
same, so that these acres dedicated to the culture of rice have 
become boggy, unfit for cultivation, and impossible to be cu - 
tivated in rice.”

This but declares that because the mean low stage of the 
water had been raised by the government work so as to cause 
it to be about eight inches above the mouth of the waterways 
and to rest against the embankment about eighteen inc ies, 
that percolation took place and the drainage was destroy , 
the result of the loss of drainage being to render the plantation 
a bog and no longer suitable for the cultivation of rice, 
submitted nothing in the findings hitherto referred to even m
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timate that the effect of the work of the government caused 
the water to flow over the embankment and flood the plantar 
tion. On the contrary, the very opposite is the result of the 
findings.

Let me next consider the tenth finding. It reads as follows: 
“By the raising of the level of the Savannah River by these 

dams and obstructions the water thereof has been backed up 
against the embankment on the river and has been caused to 
flow back upon and in this plantation above the obstruction, 
and has actually invaded said plantation, directly raising the 
water in said plantation about eighteen -inches, which it is im-
possible to remove from said plantation.”

Now, the flowing described here can only relate to the seep-
age and percolation referred to in the previous finding. The 
words “ above the obstructions ” relate not to the embankment 
on the plantation, but to the obstructions put in the bed of the 
river by the government below the point where the plantation 
is situated; and, therefore, what the finding means is that 
above this obstruction the water is caused to flow back against, 
not over the embankment, as described in the previous finding. 
And this finding shows besides that it was the impossibility of 
removing the water which percolated or was the result of rain 
fall—in other words, the injury to the drainage—which was 
the cause of the damage.

Thus eliminating all question of the flooding of the land by 
the overflow of the embankment, the question for decision is 
this: When a plantation or a portion thereof is situated on the 
ank of a navigable river, below high water mark, and because 

of such situation is dependent for its profitable operation upon 
rainage into the river at mean low tide, does the United States 

appropriate the property by the simple fact that in improving 
e navigation of the river it raises the mean low tide slightly 

a ve the height where it was wont theretofore to be, and by 
reason of which the drainage of the land below high water 
mar is destroyed. It seems to me to state this question is to 
lo\v k1, ne^a^ve’ owner of the land situated be- 
i , f wa^er mark acquired no easement or servitude in the 

o the river by the construction of an embankment along 
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the margin of his land at the river below high water, by which 
he could forever exact that the level of the water within the 
natural banks of the river could never be changed without his 
consent, and thus deprive the United States of its control over 
the improvement of navigable rivers conferred by the Consti-
tution. If damage, by the loss of drainage, into the river at 
mean low tide of land so situated was caused by the lawful ex-
ercise by the United States of its power to improve navigation 
it was damnum absque injuria, and redress must be sought at 
the hands of Congress and cannot be judicially afforded by a 
ruling that a damage. so resulting constitutes a taking of the 
property by the United States and creates an implied contract 
to pay the value of the property. Such a doctrine is directly— 
as I see it—in conflict with the decisions of this court in Gib-
son v. United States, 166 U. S. 269, and Scranton v. Wheeler, 
179 U. S. 141. The far-reaching consequence of the doctrine 
now announced cannot be overestimated.

But even under the hypothesis that the government work 
caused the land to be overflowed by raising the water above 
the embankment, I do not conceive that there would be a tak-
ing, even in that case, of the property, for a remedy would be 
easily afforded for any permanent injury to the land by raising 
the embankment. The quantum of damages would thus not 
be the value of the property, but the mere cost of increasing 
the height of the embankment so as to prevent the water from 
flowing over it. The fact then that a taking is now held to 
exist, and therefore the United States is compelled to pay the 
value of the entire property, submits the United States, m 
exercise of a power conferred upon it by the Constitution, to a 
rule which no individual would be subjected to in a controvert 
between private parties. Nor is this answered by the sugge 
tion that there is a taking because the paying by the Uni 
States of the sum of money necessary to raise the level o 
embankment so as to prevent the overflow would not compen 
sate the owner, as the property would still be worthless e 
of the want of drainage. To so suggest is but to admit 
the damage complained of results from the inability i 
the land, which, for the reasons already pointed out does 
in my opinion constitute a taking.
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Indeed, the reasoning hitherto indicated as to the assumed 
overflow of the embankment is equally apposite to the damage 
by loss of drainage. For injury to the drainage the remedy 
would be readily afforded by, if possible, draining the planta-
tion elsewhere than into the river, or by resort to the pumping 
appliances necessary to lift out the water accumulating from 
rainfall or percolation. The cost of doing these things would 
then be the measure of damages. That a resort to these simple 
expedients is unavailing as to this particular property because 
of its being situated below high water mark does not, I submit, 
show that the government has taken the property for public 
use, but simply establishes that the property is so situated that 
it is subjected to a loss necessarily arising from the fact that it 
is below high water mark and therefore absolutely dependent 
for its drainage on the right of the owner to exact that the 
mean low tide of the river should be forever unchanged. As 
the right to so exact does not exist, the loss of drainage does 
not constitute an appropriation of the property by the United 
States, and is but the result of the natural situation of the land. 
If equities exist Congress is alone capable of providing for 
them.

I am authorized to say that the Chief  Justice  and Mr . Jus -
tice  Harlan  concur in this dissent.

Unit ed  States  v . Willi ams . No . 59. Error to the Circuit 
Court of the United States for the District of South Carolina.

This case is in all substantial respects similar to the one just 
ecided, and for the reasons given in the opinion therein the 

judgment is
Affirmed.

For the reasons stated in their dissenting opinion in the prior 
case, the Chief  Just ice , Mr . Justi ce  Harlan  and Mr . Just ice  

hite  dissent also in this case.

Mr . Just ice  Mc Kenna  took no part in the decision of this 
case. r
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CLARKE v. LARREMORE.

CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE SECOND 

CIRCUIT.

No. 51. Submitted December 15,1902.—Decided February 23,1903.

Where a sheriff after selling under an execution and before paying over to 
the judgment creditor, is enjoined in a state court by another creditor 
from so doing, and immediately after the state court has set the restraining 
order aside, and while the money is still in the hands of the sheriff, and 
within the time allowed for the return of the execution, and before it is 
returned, a petition in bankruptcy is filed against the judgment debtor, 
the money does not belong to the judgment creditor but goes, under sec-
tion 67/ of the Bankrupt Act of 1898, to the trustee in bankruptcy.

On  January 23, 1899, the petitioner, the owner of certain 
notes of Raymond W. Kenney, commenced an action thereon 
in the Supreme Court of the State of New York. On March 6, 
1899, he recovered judgment for the sum of $20,906.66. An 
execution, issued thereon, was by the sheriff of the county of 
New York levied upon a stock of goods and fixtures belonging 
to Kenney. A sheriff’s sale thereof, had on March 15, 1899, 
realized $12,451.09. Shortly after the levy of the execution 
Leon Abbett sued out in the same court a writ of attachmen 
against the property of Kenney, and caused it to be levied up-
on the same stock and fixtures. Immediately thereafter, claim 
ing that the debt in judgment was a fraudulent one, he com 
menced in aid of his attachment an injunction suit to prevent t e 
further enforcement of the judgment, and obtained a temporary 
order restraining the sheriff from paying petitioner the money 
received upon the execution sale. Upon a hearing the Supreme 
Court decided that the debt was just and honest, an on 
April 13, 1899, set aside the restraining order. On the same 
day, and before the sheriff had returned the execution or pai 
the money collected on it, a petition in involuntary bankrup cy 
against Kenney was filed in the United States District ou 
for the Southern District of New York, and an order ma e
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the district judge restraining the sheriff from paying the money * 
to Clarke, the execution creditor. 95 Fed. Rep. 427. Kenney 
was thereafter adjudged a bankrupt, and on November 25, 
1899, the plaintiff having been appointed trustee in bankruptcy, 
the district judge entered a further order directing the sheriff 
to pay the money to the trustee. 97 Fed. Rep. 555. On re-
view the United States Circuit Court of Appeals for the Second 
Circuit affirmed these orders of the district judge, 105 Fed. Rep. 
897, and thereupon a certiorari was granted by this court. 
180 U. S. 640. Section 67, subdivision “ f ” of the bankrupt 
act of 1898, 30 Stat. 544, 565, reads:

“ That all levies, judgments, attachments, or other liens, ob-
tained through legal proceedings against a person who is insol-
vent, at any time within four months prior to the filing of a 
petition in bankruptcy against him, shall be deemed null and 
void in case he is adjudged a bankrupt, and the property af-
fected by the levy, judgment, attachment, or other lien shall 
be deemed wholly discharged and released from the same, and 
shall pass to the trustee as a part of the estate of the bankrupt, 
unless the court shall, on due notice, order that the right under 
such levy, judgment, attachment, or other lien shall be pre-
served for the benefit of the estate; and thereupon the same may 
pass to and shall be preserved by the trustee for the benefit of 
the estate as aforesaid. And the court may order such convey-
ance as shall be necessary to carry the purposes of this section 
into effect: Provided^ That nothing herein contained shall 

ave the effect to destroy or impair the title obtained by such 
levy, judgment, attachment, .or other lien of a bona fide pur- 
c aser for value who shall have acquired the same without no-
tice or reasonable cause for inquiry.”

8. Livingston Sa/muels for appellant.

8. Spencer for appellee.
Mr . Justi ce  Brewe r , after making the foregoing statement, 

delivered the opinion of the court.

The contention of the petitioner is that—
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“ The sheriff having sold the goods levied on before the fil-
ing of the petition in bankruptcy, the proceeds of the sale 
were the property of the plaintiff in execution, and not of the 
bankrupt, at the time of the adjudication, and the trustee, 
therefore, has no title to the same.”

This contention cannot be sustained. The judgment in favor 
of petitioner against Kenney was not like that in Metcalf v. 
Barker, 187 U. S. 165, one giving effect to a lien theretofore ex-
isting, but one which with the levy of an execution issued thereon 
created the lien; and as judgment, execution and levy were 
all within four months prior to the filing of the petition in bank-
ruptcy, the lien created thereby became null and void on the 
adjudication of bankruptcy. This nullity and invalidity re-
late back to the time of the entry of the judgment and affect 
that and all subsequent proceedings. The language of the 
statute is not “when” but “in case he is adjudged a bank-
rupt,” and the lien obtained through these legal proceedings 
was by the adjudication rendered null and void from its in-
ception. Further, the statute provides that “ the property af-
fected by ”—not the property subject to—the lien is wholly 
discharged and released therefrom. It is true that the stock 
and fixtures, the property originally belonging to the bank-
rupt, had been sold, but having, so far as the record shows, 
passed to a “ l)ona fide purchaser for value,” it remained by 
virtue of the last clause of the section the property of the pur-
chaser, unaffected by the bankruptcy proceedings. But the 
money received by the sheriff took the place of that property.

It is said that that money was not the property of the bank-
rupt but of the creditor in the execution. Doubtless as between 
the judgment creditor and debtor, and while the execution re-
mained in force, the money could not be considered the prop 
erty of the debtor, and could not be appropriated to the PaJ 
ment of his debts as against the rights of the judgment creditor, 
but it had not become the property absolutely of the credi or. 
The writ of execution had not been fully executed. Its co 
mand to the sheriff was to seize the property of the juc*gI1L 
debtor, sell it and pay the proceeds over to the creditor, 
time within which that was to be done had not elapsed, an
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the execution was still in his hands not fully executed. The 
rights of the creditor were still subject to interception. Sup-
pose, for instance, there being no bankruptcy proceedings, the 
judgment had been reversed by an appellate court and the 
mandate of reversal filed in the trial court, could it for a mo-
ment be claimed that, notwithstanding the reversal of the 
judgment the money in the hands of the sheriff belonged to 
the judgment creditor, and could be recovered by him, or that 
it was the duty of the sheriff to pay it to him ? The purchaser 
at the sheriff’s sale might keep possession of the property 
which he had purchased, but the money received as the pro-
ceeds of such sale would undoubtedly belong and be paid over 
to the judgment debtor. The bankruptcy proceedings operated 
in the same way. They took away the foundation upon which 
the rights of the creditor, obtained by judgment, execution, 
levy and sale, rested. The duty of the sheriff to pay the 
money over to the judgment creditor was gone and that money 
became the property of the bankrupt, and was subject to the 
control of his representative in bankruptcy.

It was held in Turner v. Fendall, 1 Cranch, 117, that money 
collected by a sheriff on an execution could not be levied upon 
under execution placed in his hands against the judgment cred-
itor, and that the latter could maintain an action against the 
sheriff for a failure to pay the money thus collected. A similar 
ruling was made in New York, Baker v. Kenworthy, 41 N. Y. 
215, in which it appeared that a sheriff had collected money on 
an execution in favor of one Brooks; that he returned the exe-
cution without paying the money to Brooks, but on the contrary 
evied upon it under an execution against Brooks, and it was 
e d that such levy did not release him from liability to Brooks, 
t was said in the opinion (p. 216):

The money paid into the hands of the sheriff on the execu- 
lu i'avor °f Brooks did not become the property of Brooks 

sh ’ff* ^een Pa^ over to him. Until that was done, the 
s en could not levy upon it by virtue of. the execution against 
Brooks then in his hands.”
in th6 in respect to a levy upon money

e ands of a sheriff may have been changed—at least
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so far as an attachment is concerned. See Wehle v. Conner, 83 
N. Y. 231.

In Nelson v. Kerr, 59 N. Y. 224, it is said: “ The money col-
lected by the sheriff belongs to the plaintiff.” But in that case 
the execution had been returned, and yet the officer had not 
paid the money to the execution creditor. See also Kingston 
Bank v. Eltinge, 40 N. Y. 391.

In none of those cases had anything been done to affect the 
validity or force of the writ of execution. Whatever was done 
was done under a writ whose validity and potency were unchal-
lenged and undisturbed, while here, before the writ of execution 
had been fully executed, its power was taken away. Its com-
mand had ceased to be obligatory upon the sheriff, and the exe-
cution creditor had no right to insist that the sheriff should fur-
ther execute its commands.

A different question might have arisen if the writ had been 
fully executed by payment to the execution creditor. Whether 
the bankruptcy proceedings would then so far affect the judg-
ment and execution, and that which was done under them, as 
to justify a recovery by the trustee in bankruptcy from the exe-
cution creditor, is a question not before us, and may depend on 
many other considerations. It is enough now to hold that the 
bankruptcy proceedings seized upon the writ of execution while 
it was still unexecuted and released the property which was 
held under it from the claim of the execution creditor.

The judgment of the Court of Appeals is

Mr . Justi ce  White  and Mr . Just ice  Peckh am  dissented.
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WILLIAMS v. PARKER.

ERROR TO THE SUPREME JUDICIAL COURT OF THE STATE OF 

MASSACHUSETTS.

No. 116. Argued December 5,1902.—Decided February 23,1903.

So far as the Federal Constitution is concerned a State may authorize the 
taking of possession of property for a public use prior to any payment 
therefor, or even the determination of the amount of compensation, pro-
viding adequate provision is made for such compensation.

The statute of Massachusetts of May 23, 1898, providing that no building 
should be erected within certain limits in the city of Boston of over a 
certain height, and also providing that any person owning of interested 
in any building then in course of construction who was damaged thereby, 
might recover damages in an action commenced within two years from 
the passage of the act, against the city of Boston for the actual damages 
sustained by them in the cost of materials and re-arrangement of the 
design or construction of the buildings, provides a direct and appropriate 
means of ascertaining and enforcing the amount of such damages, and 
for their payment by the city of Boston in regard to the solvency whereof 
no question is raised, and such statute is not in conflict with the Federal 
Constitution.

On  May 23, 1898, the legislature of Massachusetts passed the 
following act:

“Seo . 1. Any building now being built or hereafter to be 
built, rebuilt or altered in the city of Boston, upon any land 
abutting on St. James avenue, between Clarendon street and 
Dartmouth street, or upon land at the corner of Dartmouth 
street and Huntington avenue, now occupied by the Pierce 
building, so-called, or upon land abutting on Dartmouth street, 
now occupied by the Boston Public Library building, or upon 
and at the corner of Dartmouth street and BoyIston - street, 
now occupied by the New Old South Church building, may be 
completed, built, rebuilt or altered to the height of ninety feet, 
and no more; and upon any land or lands abutting on BoyIston 
street, between Dartmouth street and Clarendon street, may 

c completed, built, rebuilt or altered to the height of one hun- 
re feet, and no more: Provided, however, That there may be
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erected on any such building, above the limits hereinbefore pre-
scribed, such steeples, towers, domes, sculptured ornaments and 
chimneys as the board of park commissioners of said city may 
approve.

“ Sec . 2. The provisions of chapter three hundred and thirteen 
of the acts of the year eighteen hundred and ninety-six, and of 
chapter three hundred and seventy-nine of the acts of the year 
eighteen hundred and ninety-seven, so far as they limit the 
height of buildings, shall not be construed to apply to the terri-
tory specified and restricted in section one of this act.

; “ Sec . 3. The owner of or any person having an interest in 
any building upon any land described in section one of this act, 
the construction whereof was begun but not completed before 
the fourteenth day of January in the current year, who suffers 
damage under the provisions of this act by reason or in con-
sequence of having planned and begun such construction, or 
made contracts therefor, for a height exceeding that limited by 
section one of this act for the locality where said construction 
has been begun, may recover damages from the city of Boston 
for material bought or actually contracted for, and the use of 
which is prevented by the provisions of this act, for the excess 
of cost of material bought or actually contracted for over that 
which would be necessary for such building if not exceeding id  
height the limit prescribed for that locality by section one of 
this act, less the value of such materials as are not required on 
account of the limitations resulting from the provisions of this 
act, and the actual cost or expense of any rearrangement of the 
design or construction of such building made necessary by this 
act, by proceedings begun within two years of the passage 
this act, and in the manner prescribed by law for obtaining 
payment for damages sustained by any person whose lan i 
taken in the laying out of a highway in said city.

“ Sec . 4. Any person sustaining damage or loss in his pr0P" 
erty by reason of the limit of the height of buildings p1’0- 
vided for in this act, may recover such damage or loss iro 
city of Boston, by proceedings begun within three years 
passage of this act, and in the manner prescribed by 
obtaining payment for damages sustained by any person
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land is taken in the laying out of a highway in said city.” Acts 
and Resolves of Massachusetts, 1898, chap. 452.

The building of plaintiif in error comes within the scope of 
this statute, and on September 17, 1898, the attorney general 
of Massachusetts filed an information in the Supreme Judicial 
Court of that State to enjoin the maintenance of that part of 
the building above the ninety-feet line. To this information 
the defendants pleaded, among other things,, that “ the statute, 
• . . in its application to the defendants, . . . is in vio-
lation of the second clause of section 1 of the Fourteenth 
Amendment and of other provisions of the Constitution of the 
United States.” Pending this proceeding the defendants com-
menced actions against the city of Boston for damages, as pro-
vided in sections 3 and 4 of the statute. The city filed a gen-
eral denial. The defendants then moved that the attorney 
general be required to join the city as a party defendant, in 
order that the question of the city’s liability to damages might 
be conclusively determined in this proceeding, or, in default of 
such joinder, that it be stayed until the city’s liability could be 
conclusively determined. This motion was denied and the de-
fendants appealed from the denial thereof. The facts were 
agreed upon and the case reserved by the presiding justice for 
the consideration of the full court. Upon March 13, 1901, a 
decree was entered, sustaining the contention of the attorney 
general, and directing a removal of those parts of the building 
above the height of ninety feet, without prejudice, however, to 
the right of defendants under the statute to maintain such 
steeples, towers, etc., as the board of park commissioners of the 
city of Boston should approve. 174 Massachusetts, 476. To 
review such judgment this writ of error was sued out.

Albert E. Pillsbury and J/r. Grant M. Palmer for 
plaintiffs in error.

The Massachusetts court holds the statute to be an exercise 
0 the power of eminent domain, taking property rights in the 
nature of an easement in the estate of the plaintiffs in error, 

s the statute purports to provide compensation, and as it has 
no relation to the public health, morals, or safety, this is prac-
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tically a necessary construction. Talbot v. Hudson, 16 Gray, 
417; Dorgan v. Boston, 12 Allen, 223; Parker v. Common-
wealth, 178 Massachusetts, 199; Sweet v. Rechel, 159 U. 8. 380, 
396. This construction will be accepted by this court and the 
statute dealt with accordingly. IT. TF. Cargill Co. v. Minne-
sota, 180 IT. S. 452,466, and cases cited.

1. It is elementary that due provision for just compensation 
for private property taken for public uses is essential to the 
validity of an act of eminent domain. Without it, such an 
act is a nullity, incapable of warranting any interference with 
the property sought to be taken. Declaration of Rights, 
art. XXII; Perry v. Wilson, 7 Massachusetts, 393; Stevens 
v. Props, of Middlesex Canal, 12 Massachusetts, 466; Briclcett 
v. Haverhill Agueduct Co., 142 Massachussets, 394; Attorney 
General v. Old Colony R. R., 160 Massachusetts, 62, 90; Bent 
v. Emery, 173 Massachusetts, 495. Without such provision the 
statute “ is unconstitutional and void, and does not justify an 
entry upon the land of the owner without his consent.” Conn. 
River R. R. v. County Convrrdrs, 127 Massachussetts, 50, and 
cases cited.

2. It is not enough that the statute purports to make pro-
vision for compensation. The provision must be certain, 
amounting to assurance of it, without risk of failure in any 
event. It is beyond legislative power to cast upon the prop-
erty owner any hazard of loss of his property without compen-
sation. Drury v. Midland Railroad, 127 Massachusetts, 571, 
Ha/oerhill Bridge v. Essex Comrnhrs, 103 Massachusetts, 120, 
124; Attorney General v. Old Colony R. R.', 160 Massachusetts, 
62, 90 ; Conn. River R. R. n . County ComMrs, 127 Massachu-
setts, 50; Brewster v. Rogers Co., 169 N. Y. 73; Bent v. 
Emery, 173 Massachusetts, 495 ; Kennedy n . Indianapolis, 103 
U. S. 599 ; Cherokee Nation v. Kansas Railway Co., 135 IT- 
641, 659 ; Baumarn n . Ross , 167 IT. S. 548, 598; United States 
v. Gettysburg Railway, 160 U. S. 668. Sweet v. Rechel, 159
S. 404, distinguished.

3. Due provision securing just compensation to the owner 
property taken in the exercise of the power of eminent domain 
by or under the States is required by the due process clause o
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the Fourteenth Amendment. Monongahela Navigation Co. n . 
United States, 148 U. S. 312, 324 etseg.; Chicago, Burlington 
(&c. Rd. v. Chicago, 166 IT. S. 226, 235, 241; Long Island 
Water Co v. Brooklyn, 166 U. S. 685, 695; Smyth v. Ames, 
169 IT. S. 466, 526; Backus v. Fort St. Depot Co., 169 IT. S. 
557,565; Norwood v. Baker, 172 U. S. 269, 277.

4. The Federal requirement of due process of law extends 
to judicial as well as to legislative action of the States. The 
decree of a court may invade the requirement, no less than a 
statute. Chicago, B. de Q. Rd. v. Chicago, 166 IT. S. 226, 241; 
Virginia v. Rives, 100 IT. S. 313; Ex parte Virginia, 100 IT. 
S. 339, 346; Civil Rights Cases, 109 IT. S. 311; Loga/n v. Uni-
ted States, 144 IT. S. 263, 290 ; Scott v. McNeal, 154 U. S. 34, 
45; Gibson v. Mississippi, 162 IT. S. 565, 581; Williams v. 
Mississippi, 170 IT. S. 213, 220; Blake v. McClung, 172 IT. S. 
239,260.

If it is not consistent with due process of law for the court 
to order the actual destruction of the property while the ques-
tion whether there is any valid taking or provision for com-
pensation remains in dispute and undetermined, the decree 
should be reversed, notwithstanding the possibility that in the 
other proceeding for damages against the city, the statute may 
eventually be held constitutional and the provision for com-
pensation valid. If assurance of just compensation is, as held 
y this court, a condition precedent to the exercise of eminent 
omain, without which the title does not pass in advance of 

payment, a fortiori is it a condition precedent to actual dis-
possession and destruction of the property.

The case is peculiar, as the statute out of which it arises is 
unprecedented. Ordinarily, in the direct taking of property 
y e State, the State expressly assumes the damages. If the 

power to take is delegated, the agency authorized to make the 
_a ing is expressly made liable. In either case, the act of tak- 

g estops the taker to deny its validity or its own liability to 
a e compensation. Gloucester Water Co. n . Gloucester, 179 

use^s’^^5, 377, and cases cited; Daniels v. Tierney,
• 8. 415,421; Electric Co. n . Dow , 166 IT. S. 489.

ls open to the city, in the proceeding for damages, to as-
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sail the statute on grounds not open to the plaintiffs in error in 
this case. In that case, the court must be governed by other 
considerations, and may find itself constrained to hold that the 
city is not liable. The State has never undertaken this liability 
for damages; and it cannot be held liable for the acts of its 
public officers, whether merely tortious or in course of judicial 
procedure, under a void statute. Conn. River Rd. v. County 
Commers, 127 Massachusetts, 50, 56 ; Murdock Grate Co. v. Com-
monwealth, 152 Massachusetts, 28; Bent v. Emery, 173 Massa-
chusetts, 495, 498.

In fine, in event of the provision for damages being held 
nOn-enforceable as against the city, which is possible in law 
and not wholly improbable in fact, the plaintiffs in error are 
arbitrarily despoiled of their property.

Unless the legislature has power to compel a city to establish 
public parks, it has no power to compel a city to take or pay 
for property for improving them when established. In the 
States in which the direct question whether the legislature may 
compel a city or town to establish public parks has been judi-
cially raised, under constitutional provisions substantially like 
those of Massachusetts, it has uniformly been determined in 
the negative. People v. Hurlbut, 24 Michigan, 44, 93; People 
v. Detroit, 28 Michigan, 228, 233 et seq.Pa/rk Cowndrs v. 
Mayor, 29 Michigan, 343 ; Thompson v. Moran, 44 Michigan, 
602; Webb v. Mayor of New York, 64 How. Pr. 10; Dill011) 
Munic. Corp. (4th ed.) secs. 71-74«y Atkins v. Randolph, 31 
Vermont, 226 ; State ex rel. McCurdy v. Tappan, 29 Wisconsin, 
664, 680, 687; Louisville v. Pniwersity, 15 B. Mon. 642; Stek 
v. Pox, 63 N. E. Rep. 19, 21 (Indiana).

Until the present case, the Massachusetts court had never 
gone so far as to hold that the legislature may compel a city 
tax its inhabitants for a system of public parks, nor is there 
lieved to be authority for this proposition in any State, 
had gone no farther than to hold that the legislature may 
thorize taxation for this purpose. Holt v. Somerville, 
Massachusetts, 408, 413; Foster v. Park Commissioners, 
Massachusetts, 321, 326; Props, of Mt. Hope Cemetery 
Boston, 158 Massachusetts, 509, 519.
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The city of Boston never had any moneys appropriated, nor 
any specific power to appropriate moneys, to meet the liability 
cast upon it by the statute of 1898 ; and its power to raise and 
appropriate money for any purpose is limited by statute.

It was formerly understood in Massachusetts that the prop-
erty of the inhabitants is liable to seizure on execution for a 
debt of a city or town. Conn. River R. R. v. County Comrnlrs, 
127 Massachusetts, 50. Apparently this can no longer be re-
garded as the law. Rees v. Watertown, 19 Wall. 107, 122; 
Meriwether v. Garrett, 102 IT. S. 472, 501, 519, 526.

It is inconsistent with the inherent substance of due process 
of law, as universally understood and applied, to enforce such a 
statute against the owner of the property, by actual disposses-
sion and demolition, at least until the validity of the provision 
for damages, upon which the validity of the taking depends, is 
established as against the party made liable. The statute, con-
strued to authorize such enforcement, is in conflict with the 
due process clause of the Fourteenth Amendment. If the stat-
ute does not authorize it, the decree is itself an invasion of the 
Federal right.

The judgment cannot be sustained on the police power.
The current of authority is strongly against legislative power 

to declare or deal with such a building as this as a nuisance, or 
to apply such legislation under such conditions in the exercise 
of the police power, or, upon any ground, to cut down private 
rights to such an extent as that here disclosed, without com-
pensation as for a taking of property. A judicial view of the 
subject which comes near being universal might well be deemed 
conclusive in determining, if it were presented, the question of 
what degree of respect and security for property rights in this 
regard is essential to the Federal requirement of due process 
0 law. In addition to cases before cited see Yates v. ALiL 
waukee, 10 Wall. 497; Bumpelly v. Green Bay Co., 13 Wall.

177 et seq. ; Sweet v. Rechel, 159 IT. S. 396 et seq.; Mass, 
ecln of Rights, XII, XXX; Baker v. Boston, 12 Pick.

Commonwealth v. Alger, 7 Cush. 53, 103-4; Morse 
St°cker, 1 Allen, 150, 157-8; Watertown v. Mayo, 109 

assachusetts, 315, 319; Lowell v. Boston, 111 Massachusetts, 
vol . clxxxviii —32
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454; Sawyer v. Davis, 136 Massachusetts, 239; Wilkins v. 
Jewett, 139 Massachusetts, 29; Newton v. Belger, 143 Massa-
chusetts, 598; Rideout v. Knox, 148 Massachusetts, 368, 374; 
Miller n . Horton, 152 Massachusetts, 540; Commonwealth, v. 
Parks, 155 Massachusetts, 531; Lang maid v. Reed, 159 Mass-
achusetts, 409; Bent v. Emery, 173 Massachusetts, 495; Quin- 
tini v. Bay St. Louis, 64 Mississippi, 483; Waupen v. Moore, 
34 Wisconsin, 450; Janesville v. Carpenter,77 Wisconsin, 288; 
Priewe v. Wisconsin <&c. Co., 93 Wisconsin, 534; Priewe v. 
Wisconsin &c. Co., 103 Wisconsin, 537; Ex parte Whitwell, 
98 California, 73; People v. Elk Rimer Co., 107 California, 
221; State v. Railway Co., 68 Minnesota, 381; PlattN. Water-
bury, 72 Connecticut, 531, 551 ; Ruhstrat v. People, 185 Illi-
nois, 133, 141; Williamson v. Liverpool Ins. Co., 105 Fed. 
Rep. 31, and cases cited; Mayor of Hudson v. Thorne, 7 Paige, 
261; Evansville v. Miller, 146 Indiana, 613; Des Plaines v. 
Poyer, 123 Illinois, 348.

The information and decree stand solely upon the statute of 
1898. The construction put by the state court upon that 
statute as an act of eminent domain is the necessary construc-
tion. There is no question of the police power in the case. 
The statute must be dealt with as an act of eminent domain, 
and the decree as an attempt to enforce an act of eminent 

• domain, subject to all the constitutional restraints which affect 
the exercise of that power.

Mr. Samuel J. Elder and Mr. Edmund A. Whitman for de-
fendant in error.

I. The statute provides for ample compensation for any in-
jury to property due to its enactment and also gives a sweep-
ing remedy to any person injured by the passage of the act 
The two provisions together cover every possible element o 
loss which has been suffered by these plaintiffs in error, if in 
deed there is any loss for which they can recover.

II. The act was passed under the police power of the legi® 
lature, and compensation was unnecessary. The competency 
of the legislature to pass such acts has never been doubt • 
People ex rel. Kemp v. D’ Oench, 111 New York, 359. uc
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enactments are for the safety, comfort and convenience of the 
people, and for the benefit of property owners generally. 
Knowlton v. Williams et al., 174 Massachusetts, 476; Common-
wealth n . Colton, 8 Gray, 488. It is not essential that such a 
regulation should apply to all parts of the community, but the 
legislature may, if it sees fit, select a limited portion of some 
city or town to which such regulation shall apply. Watertown 
v. Mayo, 109 Massachusetts, 315 ; Salem v. Maynes, 123 Mass-
achusetts, 372. Such a legislative limitation is both “ whole-
some ” and “ reasonable,” which is the only limitation put by 
the courts upon the exercise of the police power. Common-
wealth v. Alger, 1 Cush. 53; Sawyer v. Davis, 136 Massachu-
setts, 239. The test which has been laid down by this court 
has been the maxim sic utere tuo ut alienum non loedas, and the 
legislature always has the power to prevent an individual 
from doing any act upon his property which will be to the 
injury of the public. Munn v. Illinois, 94 U. S. 113 ; Mugler 
v. Kansas, 123 U. S. 623 ; Crowley v. Christensen, 137 U. S. 86.

It is clear from the allegations of the information as ad-
mitted in the agreed statement of facts, that this case comes 
within the limitations expressed in Lawton v. Steele, 152 U. S. 
133. We have here a public square surrounded by public 
buildings, in themselves of great value, filled with treasures of 
literature and art of practically priceless value. The danger 
from fire to these public buildings was an entirely sufficient 
basis for passing this statute. Furthermore, the importance of 
an adequate supply of light to the Art Museum and Public 

ibrary, as well as to the public square and adjacent streets, 
as, in itself, an entirely adequate basis for the passage of this 

statute.
It is entirely immaterial that the legislature in its generosity 

® ose to make compensation to the owners of property injured 
y the passage of this act, because the making of compensa- 
i°n is not incident to the exercise of police power, and the 
ac that compensation is given does not, and cannot, change 

e particular power under which the legislature acted.
i k statute regarded as an exercise of the power of tak- 

g y eminent domain. It is true that this provision for com-
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pensation does conform to the constitutional requirement for the 
taking of property by the right of eminent domain, and if the 
court looking at all the circumstances should think that it was 
the intention of the legislature to take certain rights in light 
and air and in the view over adjacent land, above the line to 
which buildings may be erected, in the nature of an easement 
annexed to the streets and public squares adjoining, the statute 
is in all respects in accordance with the rules regulating the tak-
ing of property by right of eminent domain. Copley Square is 
clearly a public park within the definitions in the adjudicated 
cases. Perrin v. N. Y. Central R. R. Co., 36 N. Y. 120,124; 
Price v. Inhabitants of Plainfield, 40 N. J. L. 608, 613; Archer 
v. Salina City, 93 California, 43 ; Foster n . Parle Commissioners, 
133 Massachusetts, 334, 335.

IV. The statute provides fully for due process of law for any 
injured party. While this court has never been willing to de-
fine with precision the limits of what may be construed to be 
due process of law, it has over and over again repeated that 
due process means only such process as recognizes the right of 
the owner to be compensated if his property be taken from him 
and transferred to the public. All that is essential is that a 
proper inquiry should be made as to the amount of compensa-
tion, and this constitutes “ due process.” There can be no ques-
tion that this statute falls fully within these limitations. C., B- 
<& Q. R. R. v. Chicago, 166 U. S. 226; Sweet v. Rechel, 159 
IT. S. 380; Cass Farm Co. v. Detroit, 181 IT. S. 396; Simons^- 
Craft, 182 IT. S. 427; Iowa Central Ry. v. Iowa, 160 IT. 8.389, 
Holden v. Hardy, 169 IT. S. 366; Backus v. Fort St. Union 
Depot Co., 169 IT. S. 557. Due process of law is process ac-
cording to the law of the land. This process is regulated y 
the law of the State. French v. Barber Asphalt Co., 181 IT- 
324. . f

If this statute in question can be construed as an exercise 
the power of taxation, the rule is still the same. Davidson^ 
New Orleans, 96 IT. S. 97; Mobile v. Kimball, 102 V. 8. >
Haga/r v. Reclamation District, 111 IT. S. 701; Fallbroo 
rigation District v. Bradley, 164 IT. S. 112. , ,

V. The burden of making compensation was legally impos
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on the city of Boston. Nor does it make any difference with 
the constitutionality of the statute that the legislature of Mass-
achusetts has imposed the entire burden of this public improve-
ment upon the city of Boston. Sweet v. Rechel, 159 U. S. 380; 
Willard v. Presbury, 14 Wall. 676; Bauman v. Ross, 167 U. S. 
548; Webster v. Fargo, 181 IL, S. 394; Williams v. Eggleston, 
HO U. S. 304; Freeland v. Hastings, 10 Allen, 570 ; Kingman, 
Pet/r., 153 Massachusetts, 566 ; Old Colony Railroad v. Fram-
ingham Co., 153 Massachusetts, 561. It is familiar law, of 
course, that the decision of a Supreme Court of a State in con-
struing its own constitution is binding on this court. Iowa 
Central R. R. Co. v. Iowa, 160 U. S. 389; Orr v. Gilman, 183 
U. 8. 278. This court is bound to give the same meaning to a 
state statute as was given it by the Supreme Court of the State. 
Stockard v. Morgan, 185 IT. S. 27; Missouri Pacific Ry. v. Ne-
braska, 164 U. S. 403.

Massachusetts has a provision in its constitution in the fourth 
article, section 1, chap. 1, conferring upon the general court 
full power and authority to make “ all manner of wholesome 
and reasonable orders, the same to be not repugnant or contrary 
to the constitution,” and the Supreme Court of Massachusetts 
has said that this provision gives the legislature a wide author-
ity, and one more comprehensive than that found in the consti-
tutions of other States. Opinion of the Justices, 163 Massachu-
setts, 589; Turner v. Nye, 154 Massachusetts, 579; Kingma/n, 
Petr., supra • Norwood v. New York etc. R. R., 161 Massa- 
c usetts, 259; Commissioners v. Hol/ydke Water Power, 104 
Massachusetts, 446.

he legislature, apart from these considerations, had the en- 
u,e right to promote the beauty and attractiveness of a public 

pur in the capital of the Commonwealth, and to prevent un-
reasonable encroachments upon the light and air which it had 
previously received. Knowlton v. Williams, 174 Massachusetts,

The legislature of Massachusetts has imposed at various times 
thSewerage system, a water system, and a park system upon 
i e city of Boston and the adjoining cities and towns, constitut-

S w at the legislature has called a Metropolitan District,
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and the constitutionality of such statutes has been affirmed after 
careful consideration. Kingman, Petr., 153 Massachusetts, 
570 (sewers) ; Adams, Petr., 165 Massachusetts, 497(parks); De 
Las Casas, Petr., 178 Massachusetts, 213 (parks).

Mr . Just ice  Brewe r , after making the foregoing statement, 
delivered the opinion of the court.

Counsel for plaintiffs in error state in their brief that “the 
single question in the case is, substantially, whether it is con-
sistent with due process of law for a court to decree the actual 
destruction of property under a statute of eminent domain by 
which the State takes certain rights in it, making provision for 
compensation only by giving the owners a right of action 
against a city for their damages, while the city, which had no 
part in the taking, denies the validity of the provision for com-
pensation, upon which the validity of the taking depends, and 
refuses to pay any damages unless and until it is held liable 
therefor in another proceeding, which is yet undetermined.

That the statute does not conflict with the constitution of the 
State is for this court settled by the decision of the state court. 
Merchants' Bank v. Pennsylvania, 167 U. S. 461, and cases 
cited ; Pasmussen v. Idaho, 181 IT. S. 198. The constitutional 
provision of the State and that found in the Fifth Amendment 
to the Federal Constitution are substantially alike. The Massa-
chusetts provision reads : “ Whenever the public exigencies re-
quire that the property of any individual should be appropriate 
to public uses, he shall receive a reasonable compensation there 
for.” Declaration of Rights, Art. X. And the Fifth Amen 
ment says : “Nor shall private property be taken for public use, 
without just compensation.” ,

So far as the Federal Constitution is concerned, it is sett 
by repeated decisions that a State may authorize the taking 
possession prior to any payment, or even final détermina ion 
the amount of compensation. In Backus v. Fort St/reet n 
Depot Company, 169 IT. S. 557, 568, we said : _

“ Is it beyond the power of a State to authorize in con 
nation cases the taking of possession prior to the fina e
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mination of the amount of compensation and payment thereof? 
This question is fully answered by the opinions of this court in 
Cherokee Nation v. Southern Kansas Railway, 135 U. S. 641, 
and Sweet v. Rechel, 159 U. S. 380. There can be no doubt 
that if adequate provision for compensation is made authority 
may be granted for taking possession pending inquiry as to the 
amount which must be paid and before any final determination 
thereof.”

We pass, therefore, to inquire as to the adequacy of the pro-
vision for compensation. No question is made as to the general 
solvency of the city of Boston. Although in the agreed facts 
it is stated that the city has no “ moneys specially appropriated 
to any such purpose as that prescribed by the damage clauses 
of this statute, nor any express statutory power or authority to 
raise, appropriate or pay money for such a purpose,” yet as this 
statute provides that “ any person sustaining damage . . . 
may recover such damage ... in the manner prescribed 
by law for obtaining payment for damages by any person whose 
land is taken in the laying out of a highway ; ” and as there is 
a general statute making suitable provision for such a recovery, 
the question of solvency does not seem to be material.

It is true that the city is not a party to the proceedings, and 
therefore not estopped to deny its liability by reason of having 
sought and obtained the condemnation. In that respect the 
statute differs from ordinary statutes giving to corporations, 
municipal or private, the right to condemn. While there is no 
echnical estoppel by judicial proceeding, yet the state Supreme 
°urt adjudged the validity of the statute, not merely in re-

spect to the taking, but also in respect to the liability of the 
cltY In its opinion it said (p. 481) :

It may be contended that if the legislature could take this 
p® t for the use of the public, it could not require the city of 
feston to make compensation for it, but should have provided 
or the payment of damages from the treasury of the Common-
tea th. This contention would limit too strictly the power of 
v eSlslature in the distribution of public burdens. Very 
ti e discretion is left with the lawmaking power in this par- 

u ar- The legislature may change the political subdivisions
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of the Commonwealth by creating, changing, or abolishing 
particular cities, towns or counties. It may require any of 
them to bear such share of the public burdens as it deems just 
and equitable. This right has been exercised in a great variety 
of ways. Kingman, Petitioner, 153 Massachusetts, 566, and 
cases and statutes there cited.”

And this decision is in harmony with prior adjudications of 
that court.

It is also true that the proceeding here taken is in many re-
spects novel. Perhaps no case like it has arisen in this country. 
But as the court of last resort of Massachusetts has treated it 
as a condemnation, a taking for the public use, it is a taking 
for the use primarily of the citizens of Boston, and comes 
within the repeated rulings of the state court in respect to the 
^competency of the legislature to cast the burden thereof upon 
the city. And while, as stated, there may be no technical 
estoppel by judgment, yet in view of these rulings it would be 
going too far to hold that it is essential that there be a judg-
ment establishing the liability of the city before it can be af-
firmed that adequate provision for compensation has been 
made.

That there may be novel questions in respect to the measure 
of damage, the value of the property that is taken, does not 
avoid the fact that a solvent debtor, one whose solvency is not 
liable to go up or down like that of an individual, but is of sub-
stantial permanence, is provided, as well as a direct and appro-
priate means of ascertaining and enforcing the amount of all 
such damage. In view therefore of the prior decisions of the 
Supreme Court of the State as well as that in this case, we are 
of opinion that it cannot be held that there was a failure to 
make adequate provision for the payment of the damages sus-
tained by7 the taking.

We have not considered any question of purely state cogm 
zance, nor have we stopped to comment on the suggestion 
made by the Supreme Court of the State, that this statute 
might be sustained as an exercise of the police power, or i 
could be so sustained, that it could be enforced without any 
provision for compensation. Considering simply the dis i
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proposition so ably presented by the counsel for plaintiffs in 
error, we are of opinion that the statute in question cannot be 
adjudged in conflict with the Federal Constitution, and there-
fore the judgment of the Supreme Judicial Court of Massachu-
setts is

Affirmed.

REETZ v. MICHIGAN;

ERROR TO THE SUPREME COURT OF THE STATE OF MICHIGAN.

No. 143. Argued January 21,1903.—Decided February 23,1903.

A State has power to make reasonable provisions for determining the quali-
fications of those engaged in the practice of medicine and for punishing 
those who attempt to engage therein in defiance of such statutory pro-
visions.

Act No. 237 of Michigan of 1889 creating a board of registration in medi-
cine is not in conflict with the provisions of the Fourteenth Amendment.

There is no provision in the Federal Constitution forbidding the State from 
granting to a tribunal, whether called a court or a board of registration, 
the final determination of a legal question. Due process of law is not 
necessarily judicial process, nor is the right of appeal essential to due 
process of law.

When astatute fixes the time and place of meeting of any board or tribunal 
no special notice to parties interested is required to constitute due proc- 
ess of law as the statute itself is sufficient notice.
state statute requiring the registration of physicians and prohibiting 

those who are not so registered from practicing thereafter is not an ex 
Pos facto law as to a physician who had once engaged in practice, but 
w o was held not to be qualified and whose registration was refused by 

ie board of registration appointed under the statute, such statute not 
providing any punishment for his having practiced prior to the enact-
ment thereof.

ct  No. 237 of the public acts of the State of Michigan (1899) 
irected the appointment of “ a board of registration in medi- 

e5 to hold two regular meetings at specified times in each 
and* V S^e capitol, and additional meetings at such times 
ino> T aS it* might determine; required all persons engag- 
l>oard i)rac^lce medicine and surgery to obtain from such 

a certificate of registration ; prescribed the conditions
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upon which such certificate should be granted, and forbade, 
under penalty, the practice of medicine or surgery without such 
certificate. The conditions above referred to were either a 
satisfactory examination, or the possession of “ a diploma from 
any legally incorporated, regularly established and reputable 
college of medicine, . . . having at least a three years’ 
course of eight months in each year, or a course of four years 
of six months in each year, ... as shall be approved and 
designated by the board of registration,” with a proviso that 
“ the board of registration shall not register any person by rea-
son of a diploma from any college which sells, or advertises to 
sell, diplomas ‘ without attendance,’ nor from any other than a 
regularly established and reputable college.” Another provi-
sion was that an applicant should be given a certificate of regis-
tration if he should “ present sufficient proof within six months 
after the passage of this act of his having already been legally 
registered under Act No. 167 of 1883, as amended in 1887, en-
titled ‘ An act to promote public health.’ ” The plaintiff in error 
was prosecuted and convicted in the Circuit Court for the county 
of Muskegon of a violation of this statute, which conviction 
was affirmed by the Supreme Court of the State, 127 Michigan, 
87, to reverse which ruling this writ of error was sued out.

J/r. William B. Belden for plaintiff in error. Mr. Edwin 
A. Burlingame and Mr. Jesse F. Orton were on the brief.

Mr. Charles B. Cross and Mr. Charles A. Blair for defend-
ant in error. Mr. Horace M. Oren and Mr. George S. Low- 
lace were on the brief.

Mr . Justice  Brew er , after making the foregoing statemen , 
delivered the opinion of the court.

The power of a State to make reasonable provisions for de-
termining the qualifications of those engaging in the prac i 
of medicine and punishing those who attempt to engage er 
in defiance of such statutory provisions, is not open to ques i 
Dent v. West Virginia, 129 U. S. 114; Hawker v. New j 
170 U. S. 189, and cases cited in the opinion ; The State exr 
Burroughs v. Webster, 150 Indiana, 607, and cases cite
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It is objected in the present case that the board of registra-
tion is given authority to exercise judicial powers without any 
appeal from its decision, inasmuch as it may refuse a certificate 
of registration if it shall find that no sufficient proof is presented 
that the applicant had been “ legally registered under act No. 167 
of 1883.” That, it is contended, is the determination of a legal 
question which no tribunal other than a regularly organized 
court can be empowered to decide. The decision of the state 
Supreme Court is conclusive that the act does not conflict with 
the state constitution, and we know of no provision in the 
Federal Constitution which forbids a State from granting to a 
tribunal, whether called a court or a board of registration, the 
final determination of a legal question. Indeed, it not infre-
quently happens that a full discharge of their duties compels 
boards, or officers of a purely ministerial character, to consider 
and determine questions of a legal nature. Due process is not 
necessarily judicial process. Murray*s Lessee n . Hoboken Land 
& Improvement Company, 18 How. 272; Dawidson v. New 
Orleans, 96 U. S. 97; Ex parte Wall, 107 U. S. 265, 289; 
Dreyer v. Illinois, 187 IT. S. 71, 83; People v. Hasbrouck, 11 
Utah, 291. In the last case this very question was presented, 
and in the opinion, on page 305, it was said:

‘ The objection that the statute attempts to confer judicial 
power on the board is not well founded. Many executive of- 

cers, even those who are spoken of as purely ministerial officers, 
act judicially in the determination of facts in the performance 
of their official duties; and in so doing they do not exercise 
judicial power,’ as that phrase is commonly used, and as it is used 

m the organic act, in conferring judicial power upon specified 
courts. The powers conferred on the board of medical exam-
iners are nowise different in character in this respect from those 
exercised by the examiners of candidates to teach in our public 

. oo s, or by tax assessors or boards of equalization in deter-
mining, for purposes of taxation, the value of property. The 
med^^nmen^ an<^ dete™ina«on °f qualifications to practice 

e icme by a board of competent experts, appointed for that 
pose, is not the exercise of a power which appropriately be- 

ngs to the judicial department of the government.”
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In Hurtado v. California, 110 IT. S. 516, Mr. Justice Matthews, 
speaking for the court, discussed at some length and with cita-
tion of many authorities the essential elements of due process 
of law, and summed up the conclusions in these words (p. 537):

“ It follows that any legal proceeding enforced by public 
authority, whether sanctioned by age and custom, or newly de-
vised in the discretion of the legislative power, in furtherance 
of the general public good, which regards and preserves these 
principles of liberty and justice, must be held to be due process 
of law.”

Neither is the right of appeal essential to due process of law. 
In nearly every State are statutes giving, in criminal cases of a 
minor nature, a single trial, without any right of review. For 
nearly a century trials under the Federal practice for even the 
gravest offences ended in the trial court, except in cases where 
two judges were present and certified a question of law to this 
court. In civil cases a common rule is that the amount in 
controversy limits the entire litigation to one court, yet there 
was never any serious question that in these cases due process 
of law was granted.

In Pittsburgh cfec. Railway Company v. Backus, 154 IT. 8.421, 
upon the question whether the right of appeal was essential to 
the validity of a taxing statute, we said (p. 427):

“ Equally fallacious is the contention that, because to the or-
dinary taxpayer there is allowed not merely one hearing hefoie 
the county officials, but also a right of appeal with a secon 
hearing before the state board, while only the one hearing be-
fore the latter board is given to railroad companies in respec 
to their property, therefore the latter are denied the equal pro-
tection of the laws. If a single hearing is not due process, dou 
bling it will not make it so.” ,

In McKane v. Durston, 153 U. S. 684, 687, this court declared 
that “ a review by an appellate court of the final judgment in® 
criminal case, however grave the offence of which the accu 
is convicted, was not at common law and is not now a necessary 
element of due process of law.” See also Andrews n . war ’ 
156 U. S. 272. . . re.

But while the statute makes in terms no provision for a r
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view of the proceedings of the board, yet it is not true that such 
proceedings are beyond investigation in the courts. In Metcalfe 
v. State Board of Registration, 123 Michigan, 661, an applica-
tion for mandamus to compel this board to register the peti-
tioner was entertained, and although the application was denied, 
yet the denial was based not upon a want of jurisdiction in the 
court but upon the merits.

It is further insisted that it is essential to a judicial or quasi-
judicial proceeding that it should give a person accused or inter-
ested the benefit of a hearing, and that there is in this statute 
no special provision for notice, or hearing, or authority to sum-
mon witnesses or to compel them to testify. The statute pro-
vides for semi-annual meetings at specified times at the state 
capital, but the plaintiff in error did not appear at any of these 
meetings or there present an application for registration or show 
mg of his right thereto; he simply sent to the secretary of the 
board a certified copy of his registration under the prior statute, 
and his diploma from the Independent Medical College of Chi-
cago, Illinois. The latter was returned with a notice from the 
board that it had denied the application for registration. When 
a statute fixes the time and place of meeting of any board or 
tribunal, no special notice to parties interested is required. The 

•statute is itself sufficient notice. If plaintiff in error had applied 
at any meeting for a hearing the board would have been com-
pelled to grant it, and if on such hearing his offer of or demand 
for testimony had been refused, the question might have been 
fairly presented to the state courts to what extent the action of 
the board had deprived him of his rights.

He seems to assume that the proceedings before the board 
were in themselves of a criminal nature, and that the State by 
such proceedings was endeavoring to convict him of an offence 
m the practice of his profession. But this is a mistake. The 
t^ate was simply seeking to ascertain who ought to be permitted- 

practice medicine or surgery, and criminality arises only when 
one assumes to practice without having his right so to do estab- 
to d^ th6 acti°n °f ffie board. The proceedings of the board 

ermine his qualifications are no more criminal than ex-
aminations of applicants to teach or practice law? and if the
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provisions for testing such qualifications are reasonable in their 
nature, a party must comply with them, and has no right to 
practice his profession in defiance thereof.

It is further insisted that having once engaged in the practice 
and having been licensed so to do, he had alright to continue in 
such practice, and that this statute was in the nature of an ex 
post facto law. The case of Hawker v. New York, supra, is de-
cisive upon this question. This statute does not attempt to pun-
ish him for any past offence, and ifi. the most extreme view can 
only be considered as requiring continuing evidence of his qual-
ifications as a physician or surgeon. As shown in Dent n . Nest 
Virginia, supra, there is no similarity between statutes like this 

and the proceedings which wTere adjudged void in Cummings n . 
Missouri, 4 Wall. 277, and Ex pa/rte Garland, 4 Wall. 333.

We fail to see anything in the statute which brings it within 
the inhibitions of the Federal Constitution, and therefore the 
judgment of the Supreme Court of Michigan is

Affirmed.

Mr . Just ice  Harlan  concurs in the result.

LEACH v. BURR.

APPEAL FROM THE COURT OF APPEALS OF THE DISTRICT OF GOLUMB

No. 145. Argued January 27,1903.—Decided February 23,1903.

Where an order is made on Friday by the Supreme Court of the District 0. 
Columbia in pursuance of the act of June 8, 1898, 30 Stat. 434, w ic 
quires publication of a notice at least twice a week for a perio o 
less than four weeks, two publications in each successive seven 
commencing on the day of the entry of the order, is sufficient.
order does not require two publications for four weeks, each o 
commences Sunday and ends Saturday.

A party who in response to a published notice appears and 
without objection or seeking further time cannot thereafter be e 
question the sufficiency of the notice.
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On a proceeding to probate a will in the Supreme Court of the District of 
Columbia the burden of proof is on the caveators and if they fail to sus-
tain this burden and but one conclusion can be drawn from the testimony, 
the trial court has power to direct a verdict. When that court has done 
so and its action has been approved by the unanimous judgment of the 
Court of Appeals, this court will rightfully pay deference to such action 
and opinion.

The  case is stated in the opinion of the court.

Mr. George F. Hoar and Mr. Williani A. Meloy for plain-
tiffs in error.

Mr. J. J. Darlington for defendant in error. Mr. H. B. 
Behrend was on the brief.

Mr . Just ice  Brewer  delivered the opinion of the court.

Plaintiffs in error, caveators in the trial court, seek a review 
of the order of the Supreme Court of the District, holding a 
special term for orphans’ court business, in admitting to probate 
the will of Ezra W. Leach. The order was entered March 17, 
1900, and on appeal was sustained by the Court of Appeals of 
the District, November 6, 1900. 17 D. C. App. 128. There-
upon this writ of error was sued out.

Whatever may have been the fact theretofore, it is not 
seriously questioned that by the act of June 8, 1898, 30 
Stat. 434, the trial court had jurisdiction to entertain the appli-
cation for probate, for by section 2 of that act it is provided 
that “plenary jurisdiction is hereby given to the said court 

olding the said special term to hear and determine all ques-
tions relating to the execution and to the validity of any and 
a wills devising any real estate within the District of Colum- 
.la an<* any and all wills and testaments properly presented 
°r probate therein, and to admit the same to probate and rec- 

Or in said special term.” The specific objection to its action 
an alleged defect in the publication required in case any 

par y in interest is not found, the statute (sec. 6) providing that 
e court “ shall order publication at least twice a week for a 

no^ ^ess than four weeks of a copy of the issues and 
cation of trial in some newspaper of general circulation in
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the District of Columbia, and may order such other publication 
as the case may require.” The order was made on January 26, 
1900, setting the hearing for February 26, 1900,and was “that 
this order and a copy of said issues heretofore framed shall be 
published twice a week for four weeks in The Evening Star.” 
Publication was made January 26 and 30, February 2, 6, 9,13, 
16 and 20. There were, therefore, two publications in each 
successive seven days from the date of the order. January 26 
was on Friday. The contention is that the work “week” 
means that series of days called a week commencing Sunday 
and ending Saturday, and that under this construction there 
was only one publication in the last week. Bonkendorff v. 
Taylor's Lessee, 4 Pet. 349, is cited as authority. In that case 
notice of a tax sale was required “ by advertising, once a week, 
in some newspaper printed in the city of Washington, for three 
months,” and it was held that this did not require a publica-
tion on the same day in each week, the court saying (p. 361):

“A week is a definite period of time, commencing on Sunday 
and ending on Saturday. By this construction, the notice in 
this case must be held sufficient. It was published Monday, 
January the 6th, and omitted until Saturday, January the 18th, 
leaving an-interval of eleven days; still, the publication on 
Saturday was within the week succeeding the notice of the 6th.

But the language of this statute is not “ for four weeks,” but 
“for a period of not less than four weeks,” and the wordso 
the order must be construed in the light of the statute. A like 
difference was called to the attention of the court in Early v. 
Homans, 16 How. 610, where the publication was to be ‘ once 
in each week, for at least twelve successive weeks,” and com 
menting thereon it was said (p. 617) :

“The preposition, for, means of itself duration when it is pu 
in connection with time, and as all of us use it in that way, 1 
our everyday conversation, it cannot be presumed that the eg 
islator, in making this statute, did not mean to use it in the same 
way. Twelve successive weeks is as definite a designation 
time, according to our division of it, as can be made.
we say that anything may be done in twelve weeks, or a 
shall not be done for twelve weeks, after the happening0
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fact which is to precede it, we mean that it may be done in 
twelve weeks or eighty-four days, or, as the case may be, that 
it shall not be done before.”

Further, the object of a notice is to enable the parties affected 
thereby to be present and obtain a hearing. The caveators ap-
peared and without seeking further time, for the purpose of se-
curing additional testimony or preparing for the hearing, went 
to trial on the issues submitted to the jury. They at least can-
not claim to be prejudiced by any defect in the notice.

But the substantial question is whether the court erred in tak-
ing the case from the jury and directing a verdict sustaining the 
will. The questions submitted for consideration were whether 
the testator was at the time of executing’ the will “ of sound 
mind, capable of executing a valid deed or contract; ” whether 
the will was “ procured by the threats, menaces and duress ex-
ercised over him (the testator) by Samuel H. Lucas or any other 
person or persons,” and whether it was “ procured by the fraud 
of Samuel H. Lucas or any other person or persons.”

Although jurors are the recognized triers of questions of fact, 
the power of a court to direct a verdict for one party or the 
other is undoubted, and when a court has done so and its action 
has been approved by the unanimous judgment of the direct 
appellate court, we rightfully pay deference to their concurring 
opinions. Patton v. Texas de Pacific Railway Company, 179 
U. S. 658, and cases cited. An examination of the testimony 
satisfies us that there was no error in directing the verdict. The 
testator was seventy-three years old, white, childless, unmarried, 

is nearest relatives being cousins, the plaintiffs in error. He 
ad lived in this District for at least twenty years. He was a 

roan positive in his opinions, not easily influenced, of strong re- 
^ious  convictions and much attached to his church. His busi-

ness was that of a florist. He owned two or three parcels of 
rea estate of the value of about $8000, and also a little personal 
property worth something like $300. The devisee was Samuel

• ucas, a young colored man, with whom alone he had kept 
ouse for ten or a dozen years, such relation commencing at his 

hfi1 an<^ continuing by his wish. For some years Lucas 
a e general management of the business. Testator’s illness

vol . cLxxxvin—33
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was brief, lasting only eight days. He died on December 21, 
1896, between 12 and 1 o’clock. Early in the morning of that 
day, between 9 and 10 o’clock, the pastor of the church to which 
he belonged called, and to him he said:

“ Pastor, I did not expect to go so early; there are some 
things which I wanted to perform and have neglected. I 
wanted to give the church a parsonage. I cannot do it now; 
it is too late. I will be unable on account of the laws of Mary-
land, which apply to the District of Columbia, to do anything 
of that sort, for they will not allow a man to do anything of 
that sort within thirty days of the time of his death. I want 
you to prepare the papers and turn everything over to Sam.”

Thereupon the pastor sent for a notary and prepared a deed 
conveying the real estate to Lucas. After that had been exe-
cuted the pastor, who had never before prepared a deed, sug-
gested that possibly he had not got everything in just right, 
and that if the testator wanted to make sure he could make a 
will. The testator then asked the notary to draw up a will, 
and it was drawn up and executed. At the time he directed 
the preparation of the deed he told Lucas what he would like 
to have done in reference to the parsonage, and Lucas replied 
that he would carry out his wishes. There was not a syllable 
of testimony, not a hint, that Lucas, or any other person, re-
quested or suggested any disposition of the property. All that 
was done was done at the instance and upon the request of the 
testator. The caveators called four witnesses as to his menta 
condition, only one of whom was present at any time during 
his sickness, and that the pastor above referred to. So far 
from their testimony tending to show mental weakness, it was 
abundant and emphatic that he was a man of positive convic 
tions, clear-headed, though perhaps eccentric in some views, but 
at all times fully capable of making his own contracts and at 
tending to his own affairs. The testimony of the pastor who, 
as stated, was present on the morning of his death and deta e 
the circumstances of that interview, shows that his mind was 
then clear, that he knew what he was doing, and was simp} 
attempting to carry out by the deed and the will that w'c 
had been for a long time his intention. Neither his atten mg
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physician, the notary, the executor, nor Lucas were called as 
witnesses, although all were present that morning. Evidently 
the caveators were content to rest their case in this respect up-
on the evidence of the pastor. Seven physicians were called 
who, upon a hypothetical question, substantially concurred 
that it was contrary to their experience and reading that a 
man seventy-three years of age, dying of acute pneumonia, 
should have testamentary capacity between three and four 
hours before death. The only evidence of the cause of his 
death was the certificate from the health department, which 
named as such cause broncho-pneumonia. One of these seven 
physicians testified (and he alone gave evidence in that respect) 
that the unconsciousness preceding death from acute pneumonia 
was not characteristic of death from bronchial pneumonia, and 
that the circumstances disclosed by the pastor would tend to 
show that there was not mental inability to make a valid deed 
or contract. That acute pneumonia, especially in one of his 
age, would ordinarily cloud the intellect for hours before death 
would be irrelevant to the question of his mental condition 
that morning, unless it was shown that he was suffering from 
such disease, and that does not appear.

From this direct testimony but one conclusion could be 
drawn, and that in favor of the mental soundness of the testa-
tor at the time he made the will. Nor is the caveators’ case 
strengthened by that which counsel so forcibly presented to 
our attention, to wit, the right of a jury to take into consider-
ation that which is common knowledge and springs from the 
ordinary experiences and relations of life. The testator was a 
white man, the devisee colored, and race prejudice we all know 
exists. But this testator, eccentric in his views and of posi- 
ive convictions, is shown to have made this colored man his 
usmess and household companion for years. Such continued 

in imacy, excluding other parties therefrom, is satisfactory evi- 
ence that he at least was not moved by such prejudice. The 

po ency of blood relationship is also appealed to, but affection 
e ween cousins is often not very strong. The testator lived 

th f1S ^ile the caveators lived in New England, and 
e estinuony fails to show that he visited them or they him ;
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that they ever even corresponded, or that the caveators ever 
manifested any interest in him or his until after his death, when 
they asserted a right to inherit his property.

Upon questions of this kind submitted to a jury the burden 
of proof, in this District at least, is on the caveators. Dunlop 
v. Peter, 1 Cranch C. C. 403. See also Piggins v. Carlton, 28 
Maryland, 115, 143 ; Tyson v. Tyson?s Executors, 37 Maryland, 
567. The caveators in the present case failed to sustain this 
burden, and we are of the opinion that the trial court did not 
err in directing a verdict against them.

The judgment is
Affirmed.

SCHAEFER v. WERLING.

ERROR TO THE SUPREME COURT OF THE STATE OF INDIANA.

No. 151. Argued January 27, 28,1903.—Decided February 23,1903.

The construction placed by the highest courts of the State upon a statute 
providing for paving streets and distributing the assessment therefor is 
conclusive upon this court.

Where a person attacking the validity of an assessment claims that the ci y 
is estopped from proceeding to collect the benefits assessed upon lo , 
the owner whereof objected in writing, and which objections were p ace 
on file by the common council, the question, so far as such estoppe i 
concerned, is purely state, and not Federal.

Within repeated decisions of this court the statute in question in 
case is not in conflict with the Constitution of the United States.

The  case is stated in the opinion of the court.

Mr. S. M. Sayler and Mr. W. W. Dudley for plaintiff in error.

Mr. John C. Chaney for defendant in error. Mr. Mlpho^0 
Part, Mr. William P. Part, Mr. John G. Cline and Mr. W 
ford F. Jackman were on the brief.

Mr . Just ice  Brewe r  delivered the opinion of the court.

In September, 1892, the plaintiff in error, the owner of
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lots on Williams street, in Schaefer’s addition to the city of 
Huntington, Indiana, with other lot owners, petitioned the 
city council to have the street graded and graveled. On July 10, 
1893, the petition was granted and the street ordered to be so 
improved. After this improvement had been ordered some of 
the lot owners petitioned the city council to order the street 
paved with brick. This petition was presented on August 14, 
1893. A remonstrance was at the same time presented, the 
plaintiff in error being one of the parties thereto. Notwith-
standing the remonstrance the city council ordered that the 
street be paved with brick, and let a contract therefor to the 
defendants in error. They completed the work according to 
the contract, and the lots abutting on WiUiams street were as-
sessed for the cost thereof—the assessment being made by the 
front foot—and a precept to coHect the amount due on the lots 
of the plaintiff in error issued to the city treasurer. Further 
proceedings were had on appeal, in accordance with the pro-
visions of the statute, which ended in a decision of the Supreme 
Court, 156 Indiana, 704, affirming the validity of the assess-
ment, on the authority of Adams v. City of Shelbyville, 154 
Indiana, 467, and thereupon the case was brought here on writ 
of error.

The case involves the validity of a statute of Indiana known 
as the “ Barrett law,” enacted in 1889. Sections 4288 to 4298, 
Burns Rev. Stat. 1894. We deem it sufficient to refer to the 
opinion in Adams v. City of Shelbyville, supra, in which the 
Supreme Court of Indiana closed an elaborate discussion of the 
various provisions of the law in these words :

We therefore conclude that section 3, acts 1889, §4290, 
urns 1894, must be construed as providing a rule of prima 

j(wie assessments in street and aHey improvements, which aHot- 
ments by the city or town engineer, under section 6 of said act 
? 889, § 4293, Burns 1894, are subject to review and alteration 
y t e common council and board of trustees, under section 7 

01 said of 1889, as amended, acts of 1891, p. 324; acts 1899, 
P- 4, §4294, Burns 1894, upon the basis of actual special 

eue ts received by the improvement ; and that under said 
sec ion 7, the common council of a city, or board of trustees of
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an incorporated town, have not only the power, but it is their 
imperative duty, to adjust the assessments for street and alley 
improvements, under said aet, to conform to the actual special 
benefits accruing to each of the abutting property owners.”

Of course, the construction placed by the Supreme Court of 
^a State upon its statutes is, in a case of this kind, conclusive 
upon this court. Forsyth v. Hammond, 166 IT. S. 506, 518, and 
cases cited. And with that construction the following recently 
decided cases, in which the matter of street assessment was fully 
considered, sustain the decision of the state court upholding the 
validity of the law: Barber Asphalt Paving Company v. French, 
181 U. S. 324; Wight v. Davidson, 181 U. S. 371; Tonawa/nda 
v. Lyon, 181 IT. S. 389; Webster v. Fargo, 181 IT. S. 394; Cass 
Farm Company v. Detroit, 181 IT. S. 396; Detroit v. Parlier, 
181 U. S. 399 ; Wormley v. District of Columbia, 181 IT. 8.402; 
Shumate n . Hernan, 181 IT. S. 402; Farrell v. West Chicago 
Park Commissioners, 181 IT. S. 404; King v. Portland, City, 
184 IT. S. 61; Voigt v. Detroit City, 184 IT. S. 115; Goodrich 
v. Detroit, 184 IT. S. 432.

Another question presented is this: The plaintiff in error ap-
peared by counsel before the city council and filed written ob-
jections to the brick pavement “ because the cost of said im-
provement will greatly exceed the benefit of said improvement, 
second, said proposed improvement is not necessary to said real 
estate, and is not of public utility to said real estate.” The rec-
ord of the city council shows that “ after some discussion on 
the matter Mr. Levy moved to place the communication on file, 
which motion was concurred in.” . In her answer filed in the 
Circuit Court plaintiff in error alleged that she appeared before 
the common council, “ and offered to present her objections tot e 
necessity of said improvement, but that the said common counci 
refused to hear her objections to the improvement of said s ree 
with brick, treating her said objections as a mere communica 
tion, and ordering the same placed on file.” She further ave 
that she could and would have shown by witnesses that the in1 
provement was not necessary, and also “that by reason o 
refusal of the said action thereon the said city of Hunting on, 
Indiana, is estopped from proceeding to collect any benefits
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sessed on the lots herein described.” The Circuit Court sus-
tained a demurrer to this answer. It may be observed that, so 
far as the question was one of estoppel, it was a purely state and 
not a Federal question. GilUs v. Stvnchfield, 159 U. S. 658; 
Phoenix Insurance Company v. Tennessee, 161 U. S. 174; Bents 
v. Cone, ante, p. 184. Further, the matter was not noticed 
by the Supreme' Court, and its judgment is the one before us 
for review.

We see no error in the record, and the judgment is
Affirmed.

TARRANCE v. FLORIDA.

ERROR TO THE SUPREME COURT OF THE STATE OF FLORIDA.

No. 202. Argued April 17,1902.—Decided February 23,1903.

An actual discrimination by the officers charged with the administration 
of statutes unobjectionable in themselves against the race of a negro on 
trial for a crime by purposely excluding negroes from the grand and petit 
juries of the county, will not be presumed but must be proved. An affi-
davit of the persons under indictment, annexed to a motion to quash the 
indictment on the ground of such discrimination, stating that the facts 
set up in the motion are true “ to their best knowledge, information and 
belief” is not evidence of the facts stated. Smith v. Mississippi, 162 U. S. 
592, followed; Carter v. Texas, 177 U. S. 442, distinguished.

Under the decisions of the Supreme Court of Florida objections to the 
panels of grand juries not appearing of record must be taken by plea in 
abatement of, and not by motion to quash, the indictment.

The  case is stated in the opinion of the court.

Mr. Isaac L. Purcell for plaintiffs in error.

Mr. W. B. Lamar, attorney general of the State of Florida, 
for defendant in error.

Mr . Just ice  Brew er  delivered the opinion of the court.

Plaintiffs in error were convicted in the Circuit Court of Es-
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cambia County, Florida, of the crime of murder and sentenced 
to fifteen years in prison. The Supreme Court of the State 
having affirmed this sentence, 30 So. Rep. 685, the case was 
brought here on writ of error.

The contention of plaintiffs in error is that they were denied 
the equal protection of the laws by reason of an actual dis-
crimination against their race. The law of the State is not 
challenged but its administration is complained of. As said by 
their counsel:

“ We do not contend that the colored men are discriminated 
against by any law of this State in the selection of names for jury 
duty, nor do we contend that a negro being tried for a criminal 
offence is entitled to a jury composed wholly or in part of 
members of his race; but do claim that when a negro is tried 
for a criminal offence he is entitled to a jury selected without 
any discrimination against his race on account of race, color or 
previous condition of servitude; and when this is not the case, 
he is denied the equal protection of the laws as guaranteed by 
the Fourteenth Amendment to the Constitution of the United
States.”

Such an actual discrimination is as potential in creating a 
denial of equality of rights as a discrimination made by law. 
But such an actual discrimination is not presumed. It must be 
proved or admitted. The record discloses these facts: On De-
cember 3, 1900, a grand jury was empanelled, and on Decem-
ber 5 returned an indictment charging the defendants with the 
crime of murder. On December 5 they filed a motion to quash 
the venire and the panels of the grand and petit jurors. In the 
motion it was stated that there were in the county as many co - 
ored citizens of sound judgment, approved integrity, fair char 
acter and fully qualified for jury duty as white, and stated as 
grounds for the motions “ that the county commissioners, m 
selecting the lists of names for jury duty for and during t e 
present year, discriminated against all colored men of African 
descent, on account of their race, color and previous condition 
of servitude, and from said lists were drawn the grand jury 
which found the indictment against these defendants an t 
petit jury which is to try them.” And that “ for many y0818
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all colored men of African descent have been discriminated 
against, and none have been selected or drawn or summoned as 
grand or petit jurors in this or in any of the courts of this 
county, although there are more than fourteen hundred colored 
men in said county, a large number of whom are taxpayers, and 
of approved integrity, fair character, sound judgment and in-
telligence, well known to the county commissioners to be such, 
and this discrimination is based entirely on race, color and pre-
vious condition of servitude.”

On December 6 the State’s attorney moved the court to 
strike out the defendants’ motion on the grounds that it was 
impertinent, submitted nothing for the court’s determination 
or consideration, was not such a motion as the court could con-
sider, and set up no state of facts which, if true, would justify 
the quashing of the venire. On the same day this motion of 
the State’s attorney was sustained, and the motion of the de-
fendants to quash was stricken out. On the same day they filed 
a motion to quash the indictment on substantially the same 
grounds. This motion was overruled. Special venires were 
issued before the trial jury was finally empanelled, and as one 
by one these venires were returned the defendants challenged 
the array of jurors on the ground that the sheriff in the selection 
of jurors knowingly discriminated against all colored men, and 
refused and failed to select any to serve on the jury, although 
knowing that there were more than five hundred colored men 
in the county fully qualified to serve. No evidence was re-
ceived or offered in support of any of these several motions ex-
cept an affidavit of the defendants attached to the motion to 
quash the indictment, stating that the facts set up in the motion 
nere true “to their best knowledge, information and belief.”

n respect to all these motions, except the one to quash the 
venire and panels of the grand and petit jurors, it is sufficient 
o refer to Smith v. Mississippi 162 U. S. 592, 600 ; Carter v.

177 U. S. 442. In the first case the motion to quash 
a us supported by an affidavit similar to the one here presented, 
fore^h'798 no ev^ence of the facts stated, and that there- 

c e denial of the motion was not erroneous. In the sec-
case the bill of exceptions showed that the defendant asked
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leave to introduce witnesses and offered to introduce witnesses 
to prove the allegations in his motion, but that the court re-
fused to hear any evidence in support of the motion, but over-
ruled it without investigating into the truth or falsity of the 
allegations therein, and this was adjudged error.

We pass, therefore, to a consideration of the ruling on the 
first motion. No evidence was received or offered in its sup-
port, but the motion itself was stricken out, and it is contended 
that the motion to strike out was equivalent to a demurrer which 
admitted the truth of the allegations challenged thereby, and 
in support thereof Need v. Delaware, 103 U. S. 370, and Mitch-
ell v. Clark, 110 U. S. 633, are cited. But in the former case 
the court held that an agreement by the attorney general, ap-
pearing for the State, was to be regarded as an admission of 
the truth of the facts stated in the motion and therefore waived 
the necessity for further evidence; and in the second case there 
was only a distinct ruling upon a demurrer to a plea.

In reference to the action of the trial court in this matter the 
Supreme Court of the State said:

“ The first motion filed by defendants was to quash the venire 
drawn for the term, and the panels of grand and petit jurors. 
The venire drawn for the term at that time consisted only of 
the grand and petit jurors then in attendance. In so far as 
the panel of petit jurors was concerned, the defendants had no 
right to move to quash that. It was summoned for the first 
week of the term only, and had and could have no connection 
whatever with defendants’ case, because their case was not to 
be tried until a subsequent week, when another and differen 
panel of petit jurors would be in attendance. The petit jury 
objected to had not been called to try defendants’ case, an 
would not be, as their term of service would, under the law, 
expire long before defendants’ case would be called for ria• 
The defendants had no right to challenge the array of peh 
jurors until their case was called for trial, and it was prop 
to empanel upon the jury to try them some member of the o 
jectionable panel. , .

“ As to the grand jury, the defendants had no right at t a 
time to move to quash the panel. If defendants could proper J
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move to quash the panel or challenge the array of grand jurors 
for the reasons stated in this motion, it could only be done be-
fore the grand jury was empanelled, or at least before the in-
dictment was found. Whether it could be done in that way, 
we do not now decide. We are clear, however, that a motion 
to quash the panel of grand jurors by one who has been indicted 
by such jurors is not proper practice. Gladden v. State, 13 
Florida, 623. As we shall show further on, a plea in abate-
ment of the indictment is the proper remedy. We regard the 
ruling sustaining the motion to strike as equivalent to holding 
that the motion to quash wTas not the proper method of raising 
the question sought to be raised; and, while we do not approve 
of the practice of moving to strike a motion, we do not see 
that the defendants have been injured by the form of the rul-
ing complained of.

****^:***

“We are of opinion that the proper method of presenting 
the question sought to be presented by this motion is by plea 
m abatement of the indictment, and not by motion to quash, 
and that the ruling upon the motion can be sustained upon that 
ground. It has for many years been the practice in this State, 
sanctioned by repeated rulings of this court, that all objections 
to the competency of, and to irregularities in selecting, drawing 
and empanelling grand jurors, not appearing of record, must be 
taken advantage of by plea in abatement of the indictment, and 
not by motion to quash it. Woodward v. State, 33 Florida, 
SOS, Kitrol v. State, 9 Florida, 9; Gladden v. State, supra j 

eivin v. State, 37 Florida, 396. See also State v. Foster, 9 
lexas, 65.”

rni e

e authorities cited in this opinion sustain the propositions 
ai“ w'Vn- v- The State, Florida, 9,13, it was said :
the 6 are5 theref°re, of the opinion that the incompetency of 

grand jurors by whom indictment is preferred may be 
P ea ed by the defendant in abatement.”

n Vt 77i<? 13 Florida, 623, 630, the court uses
this language:
held U. ^assachusetts, New York and other States, it has been 

t at objections to the legality of the returns of grand
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jurors cannot affect an indictment found by them after it has 
been received by the court and filed; that such objection must 
be interposed before indictment found, and even before the 
grand jury is sworn. But it seems to be now settled that such 
objection may be made by plea in abatement to the indictment 
at any time before pleading in bar. This is substantially the 
rule announced by the Supreme Court of this State in Kitrol v. 
The State, 9 Florida, 9. The opinion of the Supreme Court of 
Mississippi in McQuillen v. The State, 8 S. & M. 587, delivered 
by Chief Justice Sharkey, announces what we consider the true 
and correct practice in such a case; Such matters are reached 
by plea in abatement only, (though in some States a challenge 
to the array is treated, we do not say properly so, as a substi-
tute for a plea in abatement) and matters in abatement in crim-
inal as well as in civil cases must be pleaded before pleading in 
bar.”

In Burroughs v. The State, 17 Florida, 643, 661, where the 
validity of the composition of the jury was.sought to be chal-
lenged on a motion in arrest of judgment, the court said:

“ Aside from the fact that there is no such bill of exceptions 
as is required to present any question of that character to this 
court, if it had been properly raised, we are of the opinion, that 
all objections to.the legality of grand jurors must be made by 
plea in abatement to the indictment before pleading in bar. 
Such is the rule as announced by this court in Gladden v. The 
State, 13 Florida, 623.”

The force of this decision is not weakened by what was sai 
bv the same court in Potsdamer v. The State, 17 Florida, 895, 
897:

“ The rule is that such objections must be taken by motion 
or plea in abatement before pleading to the indictment. It18 
not proper ground of a motion for a new trial; ” for Glad en 
v. The State, and Burroughs v. The State, are both cited as an 
thority. What kind of a motion the Chief Justice had in mm( 
when he spoke of “motion or plea in abatement” is not is 
closed. At any rate, such a general statement cannot be co 
sidered as overruling prior decisions.
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In Tervin v. The State, 37 Florida, 396, the ruling of the 
court was expressed in these words (p. 403):

“On the 25th of October, 1895, the defendant moved to 
quash the indictment and for his discharge upon the ground 
that ‘ there is nothing upon the records of this court to show 
that the grand jurors who found the indictment were drawn in 
accordance with chapter 1015 of the acts of the legislature of 
A. D., 1891.’ This motion was overruled, and such ruling con-
stitutes the fourth assignment of error. There is no merit in 
this assignment. If there was any such irregularity in the 
drawing or empanelling of the grand jury that found the in-
dictment as would render such indictment void or illegal, the 
proper way to make it appear was by plea in abatement, in-
stead of by motion to quash.”

Neither is there anything in the cases referred to by counsel 
for plaintiff in error against this ruling. So we have not 
merely the declaration of the court in this particular case as to 
the practice to be observed, but a declaration supported by 
many prior decisions. Obviously it is the settled rule in the 
State.

These are all the matters called to our attention by counsel, 
and in them appearing no error, the judgment of the Supreme 
Court of Florida is

Affirmed.

Mr . Justic e  Harlan  did not hear the argument or take part 
m the decision of this case.
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NORTHERN PACIFIC RAILWAY COMPANY v. SO-
DERBERG.

APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE NINTH CIR-

CUIT.

No. 61. Argued December 12, 1902.—Decided February 23,1903.

1. Although the jurisdiction of the United States Circuit Court be originally 
invoked on the ground of diverse citizenship, the attribute of finality 
cannot be impressed upon the judgment of the Circuit Court of Appeals 
unless it appear that the original jurisdiction was dependent entirely 
upon such diversity of citizenship, and where the case made by the plain-
tiff depends upon the proper construction of an act of Congress with the 
contingency of being sustained by one construction, and defeated by an-
other, it is one arising under the laws of the United States, and this 
court has jurisdiction thereof under section 1 of the act of 1888.

2. Lands valuable solely or chiefly for granite quarries are mineral lands 
within the exception and the meaning of the provisions of the act of 
Congress of July 2, 1864, granting, under conditions therein stated, every 
alternate odd-numbered section of public land not mineral to the amount 
of twenty alternate sections per mile on each side of its line to the 
Northern Pacific Railroad Company. The word mineral need not be 
construed as synonymous with metalliferous.

Land grant statutes should receive a strict construction, and one whic 
supports the contention of the government rather than that of the in i 
vidual—the sovereign rather than the grantee. Nothing passes by imp i 
cation.

This  was a bill filed by the Railway Company in the Circui 
Court for the District of Washington to enjoin the defendan 
Soderberg from taking, removing or disposing of granite tom 
a quarter section of land of which he had taken possession un 
a mineral location, and for an account of the granite quarn
or removed. .fi

The bill alleged the incorporation of the Northern ac c 
Rail/wri Company under an act of Congress of July 2, t 
with power to construct a railroad from Lake Superior to ug 
Sound, with a branch line via Columbia River to 
the grant of every alternate odd-numbered section o pu
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land, not mineral, to the amount of twenty alternate sections 
per mile, on each side of the line when passing through the 
Territories; acceptance of the act by the Railroad Company ; 
a joint resolution of Congress approved May 31, 1870, author-
izing the company to issue bonds for the construction of the 
road, with a privilege to the company of building its main road 
by the valley of the Columbia River, with a branch across the 
Cascade Mountains to Puget Sound: the definite location on 
March 26, 1884, of the Cascade branch of the road; the com-
pletion and acceptance of the road coterminus with its public 
lands; the conveyance on August 3,1896, of all its property to 
the Northern Pacific Railway Company, which has since con-
tinuously operated such road.

The bill further alleged that the quarter section in dispute 
was rough, mountainous land, the principal value of which con-
sisted in the existence of a ledge of granite of good merchant- 
ablequality, and valuable for building stone; that the defendant 
in 1898 entered upon this quarter section and began to quarry, 
remove and dispose of such granite under a mineral location 
°f the land in question, contending that such land is excepted 
from the general land grant, and that the question whether 
this land is mineral or non-mineral has not yet been determined 
by the department. Wherefore an injunction was prayed.

The answer raised no issue of fact, but averred that the lands 
were mineral in character and as such excepted from the grant, 
and that defendant having complied with the rules and regula-
tions of the Land Department and made the proper proof, 
!t was assumed and decided that the defendant was entitled to 

patent. That he paid the proper fees to the receiver, who for- 
war ed the proofs and records to the Land Department with 
a recommendation that a patent issue. The patent, however, 

not seem to have been actually issued until after the be- 
fion111” SU^’ Tbe coupt heard the case upon a stipula- 

^a°^S and en^erG(^ a decree dismissing the bill, and quiet-
& e title of the defendant to the lands in question. 99 Fed. 
eP- 506. On appeal to the Circuit Court of Appeals this de- 

Fee 'vas affirmed, 104 Fed. Rep. 425.

Mr. C. W. Bunn and Mr. James B. Kerr for appellant.
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J/r. R. A. Ballinger and Air. J. T. Roland for appellee.

Air. Assistant Attorney General Van Bevanter for the United 
States. Air. Assistant Attorney Pugh was on the brief.

Mr . Justi ce  Brown , after making the foregoing statement, 
delivered the opinion of the court.

1. Motion was made to dismiss this appeal for the reason that, 
as the jurisdiction of the Circuit Court was invoked upon the 
ground of diverse citizenship, the decree of the Circuit Court 
of Appeals is final, under section 6 of the Court of Appeals act 
of 1891, as interpreted by the decisions of this court in Colorado 
Central Alining Co. v. Turck, 150 U. S. 138; Borgmeyerv. 
Idler, 159 U. S. 408, and Press Publishing Co. v. Monroe, 164 
U. S. 105. But, to impress the attribute of finality upon a 
judgment of the Circuit Court of Appeals, it must appear that 
the original jurisdiction of the Circuit Court was dependent 
“ entirely ” upon diverse citizenship. That is not the case here. 
Plaintiff’s bill does indeed set up a diversity of citizenship as 
one ground of jurisdiction, but as it appears that its title rests 
upon a proper interpretation of the land grant act of 1864 as to 
the exception of non-mineral lands, there is another ground 
wholly independent of citizenship under that clause of section 
of the act of 1888, 25 Stat. 433, clothing the Circuit Court with 
jurisdiction of all civil suits involving over $2000, “ and arising 
under the Constitution or laws of the United States.” K e 
case made by the plaintiff be one which depends upon t e 
proper construction of an act of Congress, with the contingency 
of being sustained by one construction and defeated by anot er, 
it is one arising under the laws of the United States. n 
v. Ca/rr, 125 U. S. 618 ; Cooke n . Avery, 147 U. S. 375. Un 
the allegations of the bill the fact that the Land Departmen 
had not determined whether the land in question was 
or non-mineral, does not involve a question of fact, as the nc 
are admitted, but solely a question of law whether land va w^ 
for its granite is mineral or non-mineral under the terms 
grant. Alorton v. Nebraska, 21 Wall.. 660. The fact 
patent issued pending suit is neither set up in the plea inns
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noticed in the opinion of either court. The motion to dismiss 
must therefore be denied.

2. We are thus brought to the main question in the case, 
viz.: Whether lands valuable solely or chiefly for granite quar-
ries are mineral lands within the exception of the grant of 1864 ? 
The third section of the act containing the granting clause of 
land “not mineral” also contains the following provisos: 
“ Providedfurther, That all mineral lands be, and the same are 
hereby, excluded from the operations of this act. . . . And 
provided, further, That the word ‘ mineral,’ when it occurs in 
this act, shall not be held to include iron or coal.” The infer-
ence from this proviso is that in the absence of a special provi-
sion both iron and coal would be considered as minerals, and 
thus to repel the idea that only metals were included in the 
word mineral. This inference is strengthened by the fact that 
the day before this act was passed, July 1, 1864, 13 Stat. 343, 
another act was approved authorizing the public sale to the 
highest bidder of “ any tracts embracing coal beds or coal 
fields,” and providing that any lands not thus disposed of shall 
thereafter be liable to private entry. Relying largely upon this 
act as a “ legislative declaration” this court held in Mullan v. 
United States, 118 U. S. 271, that coal lands are mineral lands 
within the meaning of that term as used in the statutes regu-
lating the disposition of the public domain. This effectually 
disposes of the argument that the word “ mineral ” must be 
construed as synonymous with metalliferous.

Upon the other hand, section 2 declares that “ the right, 
power, and authority is hereby given to said corporation to 
ta e from the public lands, adjacent to the line of said road, 
Material of earth, stone, timber, and so forth, for the construc- 
10n thereof.” There is a possible inference from this that stone 

was not to be regarded as mineral, although it is more likely that 
a grant was intended of all material serviceable in the construc- 
,10u o the road, even though it might otherwise be excepted 

lDe grant as a mineral. Taking these two sections to-
gs er, it would seem that the reason for providing in the third 
wa ir°n an(^ coal lan^s should not be deemed mineral 

as e same as the liberty given by the second section to take 
v ol . clxxxviii —34
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materials of earth, stone and timber, namely, to facilitate the 
construction and operation of the railroad, in which large quan-
tities of coal and iron would be required.

The word “ mineral ” is used in so many senses, dependent 
upon the context, that the ordinary definitions of the dictionary 
throw but little light upon its signification in a given case. 
Thus the scientific division of all matter into the animal, vegeta-
ble or mineral kingdom would be absurd as applied to a grant 
of lands, since all lands belong to the mineral kingdom, and 
therefore could not be excepted from the grant without being 
destructive of it. Upon the other hand, a definition which would 
confine it to the precious metals, gold and silver, would so limit 
its application as to destroy at once half the value of the ex-
ception. Equally subversive of the grant would be the defini-
tion of minerals found in the Century Dictionary : as “any con-
stituent of the earth’s crust; ” and that of Bainbridge on Mines: 
“All the substances that now form, or which once formed,a 
part of the solid body of the earth.” Nor do we approximate 
much more closely to the meaning of the word by treating min-
erals as substances which are “ mined,” as distinguished from 
those which are “ quarried,” since many valuable deposits of 
gold, copper, iron and coal lie upon or near the surface of the 
earth, and some of the most valuable building stone, such, for 
instance, as the Caen stone in France, is excavated from mines 
running far beneath the surface. This distinction between un-
derground mines and open workings was expressly repudiate 
in Midland Ry. Co. n . Haunchwood Co., L. R. 20 Ch. Div. 552, 
and in Hext n . Gill, L. R. 7 Ch. App. 699.

The ordinance of May 20, 1785, authorizing the sale of Ian s 
in the western territory, with a reservation of “ one third par 
of all gold, silver, lead and copper mines, to be sold or ot er 
wise disposed of, as Congress shall hereafter direct,’ was evi. 
dently intended as an assertion of the right of the government 
to a royalty upon the more valuable metals—a prerogative W 
had belonged to the English Crown for centuries, though t er 
confined to gold and silver, which were only considered as roy^ 
metals, and having its origin in the king’s prerogative o 
age. 1 Black. Com. 394. While intrinsically the precio
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metals are the more valuable, in the aggregate, the non-precious 
metals have probably contributed as much or more to the gen-
eral wealth of the country.

A division of land into agricultural and mineral would also 
be a most uncertain guide to a proper construction of the word 
“ mineral,” since most of the lands included in the limits of this 
grant are neither one nor the other, but desert or rocky land, 
of no present value for agriculture, and of little value for their 
mineral deposits. So, too, the general reservations in the earlier 
acts of Congress of lead mines and saline springs seem to have 
been dictated by the fact that those were the only valuable min-
erals known to exist in the States to which the acts were ap-
plied, while in Michigan and Wisconsin there was a similar 
reservation of copper, lead and other valuable ores, which were 
just then being discovered and made available. In the earlier 
grants of Congress in aid of railroads there was generally no 
reservation of mineral lands, but in the grants subsequent to 
I860, to the Lake Superior and Pacific roads, through unsur-
veyed and almost unknown territories, a reservation was in-
variably made of lands suspected of being rich in metals. It is 
quite true that, had it not been for the actual or suspected pres-
ence of these metals, Congress might not have deemed it worth 
while to reserve the non-metallic mineral lands ; but when its 
attention was called to the fact that valuable mines might exist 
along the line of these roads, as it appears to have been about 

860, its policy was changed, and not only metalliferous but 
al mineral lands were reserved. Subsequent to that, it was 
on y in States which had already received grants without reser- 
va ion, or in known agricultural States, that such grants con-
tinued to be made.

Considerable light is thrown upon the Congressional defini- 
jon of the word “minerals” by the acts subsequent to the 

orthern Pacific grant of 1864, and prior to the definite loca- 
1866°^ i* 11884. The first of these acts, that of July 26,
lie ^51’ ^ec^ares bhat the “ mineral lands ” of the pub- 
tion IUai,n be free and open to exploration and occupa- 

subject to such rules as may be prescribed by law, and 
ject also to the local customs or rules of miners in the sev-
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eral mining districts. The second section provides that when-
ever any person, or association of persons claim a vein or lode 
of quartz, or other rock in place, bearing gold, silver, cinnabar 
or copper, he shall be entitled to enter such tract and receive a 
patent therefor, upon complying with certain preliminaries, and 
with a right to follow such vein, etc., into adjoining lands. The 
argument made in this connection by the Railway Company 
would confine the term “ mineral lands ” to lands bearing gold, 
silver, cinnabar or copper, which would exclude all other met-
alliferous lands, such as contain iron, lead, tin, nickel, platinum, 
aluminum, etc.—a limitation wholly inconsistent with the use 
of the word “ mineral ” in the first section.

This act "was amended July 9, 1870, 16 Stat. 217, to allow 
the entry of “ placer” claims, “ including all forms of deposit, 
excepting veins of quartz, or other rock in place,” and declar-
ing that they shall be subject to patent under the same provi-
sions as vein or lode claims. As placers are merely superficial 
deposits, occupying the beds of ancient rivers or valleys, washed 
down from some vein or lode, United States v. Iron Silwr 
Mining Co., 128 U. S. 673, this act has little bearing upon the 
present case, though in Freezer v. Sweeney, 8 Montana, 508, it 
was held by the Supreme Court of Montana to authorize the 
locating and patenting of a stone quarry.

Another act having a more important bearing is thato 
May 10, 1872, 17 Stat. 91, “ to promote the development of the 
mining resources of the United States,” and providing in the 
first section that “all valuable mineral deposits” in public 
lands should be open to exploration and purchase, according to 
the local customs or rules of miners. This section is an o 
vious extension of section 1 of the act of 1866, above cite , y 
substituting the words “ valuable mineral deposits in lan s 
for the words “ mineral lands,” as used in the prior act. 
second section is also in line with the second section of t e a 
of 1866, and provides that “ mining claims upon veins or o 
of quartz or other rock in place bearing gold, silver, cinn , 
lead, tin, copper, or other valuable deposits heretofore 
shall be governed as to length along the vein or lode y^ 
customs, regulations, and laws in force at the date o
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location.” This section, like section 2 of the act of 1866, is 
susceptible of two interpretations, either that the words “ valu-
able mineral deposits ” of the first section are limited to the 
particular metals described in the second section, or that those 
metals stood in particular need of regulation as to the length 
and breadth of vein, and power to pursue such veins downward 
vertically, and even beyond the vertical side line of the loca-
tions. This appears to us the more reasonable interpretation. 
The fact that no such limits were imposed on veins of coal or 
other minerals or metals indicates, not tha’t the act was intended 
to be confined to the minerals enumerated in section 2, since 
that would be a clear restriction upon the words “ valuable 
mineral deposits” in the first section, but that these particular 
metals stood in special need of limitation and protection.

Equally pregnant with meaning is the act of June 3, 1878, 
20 Stat. 89, for the sale of timber lands in California, Oregon, 
Nevada and Washington, which provides that “ lands valuable 
chiefly for timber, but unfit for cultivation,” as well as lands 

valuable chiefly for stone,” may be sold in quantities not ex-
ceeding 160 acres, with a proviso excluding mining claims, or 
lands containing goldy silver, cinnabar or coal. This was fol-
lowed by another act, August 4,1892, 27 Stat. 348, authorizing 
the entry of lands “ chiefly valuable for building stone,” under 
t e placer mining laws, and extending the previous act to all 
public land States. This act was passed after the line of the 
road had been definitely located, and consequently has no 
irect bearing upon the case, and can only be regarded as ex- 

P aming to some extent the previous reservation of all lands 
valuable for mineral deposits.
. Conceding that in 1864 Congress may not have had a def- 
m e i ea with respect to the scope of the word “ mineral,” it 

1q C ear that in 1884, when the line of this road was definitely 
" 'Come be understood as including all lands 

val valua.ble mineral deposits,” as well as lands “ chiefly 
tachf> 1 6 f°r st°ne’” and that when the grant of 1864 first at- 
in 1884.^°^ar^CU^ar ^nds by the definite location of the road 
the word buind itself confronted with the fact that

mineral ” had by successive declarations of Congress
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been extended to include all valuable mineral deposits. As no 
vested rights had been acquired by the Railroad Company 
prior to the definite location of its line, it took the lands in 
question encumbered by such definitions as Congress had seen 
fit to impose upon the word “ mineral,” subsequent to 1864.

Indeed, by the very terms of the granting act of July 2, 
1864, not only are mineral lands excluded, but the grant is 
limited to those lands to which “ the United States have full 
title, not reserved, sold, granted, or otherwise appropriated, 
and free from preemption or other claims or rights, at the time 
the line of said road is definitely fixed, and a plat thereof filed 
in the office of the Commissioner of the General Land Office.” 
It results from this that if, before the definite location of the 
road, Congress had withdrawn certain of these lands from the 
grant, the company was bound by such withdrawal and com-
pelled to accept other lands in lieu thereof within the indemnity 
limits of the grant.

In construing this grant we must not overlook the general 
principle announced in many cases in this court, that grants 
for the sovereign should receive a strict construction a con-
struction which shall support the claim of the government 
rather than that of the individual. Nothing passes by impli- 
cation, and unless the language of the grant be clear and ex-
plicit as to the property conveyed, that construction will e 
adopted which favors the sovereign rather than the grantee.

The rulings of the Land Department, to which we are to loo 
for the contemporaneous construction of these statutes, have 
been subject to very little fluctuation, and almost uniformy> 
particularly of late years, have lent strong support to the t e 
ory of the patentee, that the words u valuable mineral depos1^ 
should be construed as including all lands chiefly valua c 
other than agricultural purposes, and particularly as inc u a 
non-metallic substances, among which are held to be 
phaltum, borax, guano, diamonds, gypsum, resin, marb e, m^> 
slate, amber, petroleum, limestone, building stone an 
The cases are far too numerous for citation, and there is P 
tically no conflict in them.

The decisions of the state courts have also favored t e
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interpretation. Thus in Gibson v. Tyson, 5 Watts,’ 34, chro-
mate of iron was held to be included in a reservation of all 
mineral. In Hartwell v. Cam/man, 10 N. J. Eq. 128, a grant 
of “ all mines, minerals open or to be opened,” was held to in-
clude paint stone, on the ground that it was valuable for its 
mineral properties—the court distinctly repudiating the idea 
that the term should be confined to metals or metallic ores. 
In Funk v. Haldeman, 53 Pa. St. 229, and in Gill v. Weston, 
110 Pa. St. 313, petroleum was held to be mineral, although 
the act authorizing the lease of mining lands was passed before 
petroleum was discovered. See also Gird v. California Oil 
Company, 60 Fed. Rep. 531. The same principle was extended 
in W. de C. Natural Gas Company v. De Witt, 130 Pa. St. 235, 
to natural*gas, which was said to be a mineral ferw naturae. 
In Armstrong v. Lake Champlain Gra/nite Company, 147 N. Y. 
495, a conveyance of “ all minerals, and ores,” was held to in-
clude granite subsequently discovered on the premises, though 
it would not pass under the name of “ mineral ores.” In John-
ston v. Ha/rrington, 5 Washington, 73, 78, the Supreme Court of 
that State thought it would hardly be disputed that stone was 
a mineral, though it seems inconsistent with the subsequent 
case, in the same volume, of Wheeler v. Smith, 5 Washington, 
704, holding that the term mineral was only intended to em-
brace deposits of ore.

The rulings of the English courts have, with a possible ex-
ception in some earlier cases, adopted the construction that 
valuable stone passed under the definition of minerals. Said 
Baron Parke in The Earl of Fosse v. Wainman, 14 M. & W. 

59, 872: “ The term i minerals,’ [used in an act of Parliament, 
reserving to the lord all mines and minerals,] though more fre-
quently applied to substances containing metals, in its proper 
sense includes all fossil bodies or matters dug out of mines; and 

r- ohnson says that ‘ all metals are minerals, but all minerals 
are not metalsand mines, according to Jacob’s Law Diction- 
ry, are quarries or places where anything is digged; ’ and in 
,e b°°k’ IT Edw. 3, c. 7, “ mineral de pierre’ and ‘ de 

winn’°n SP°ken Beds of stone, which may be dug by 
ng or quarrying, are therefore properly minerals, and so
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we think they must be held to be in the clause in question, bear-
ing in mind that the object of the act was to give the surface 
for cultivation to the commoners and to leave in the lord what 
it did not take away for that purpose.” This case was followed 
in MicklMhwait v. Winter, 6 Exch. 644, in which the same act 
of Parliament was held to include stone dug from quarries. In 
Midland, Ry. n . Checkley, L. R. 4 Eq. 19, stone for road mak-
ing or paving was held to be a mineral, the Master of the Rolls 
observing: “ Stone is, in my opinion, clearly a mineral; and 
in fact everything except the mere surface, which is used for agri-
cultural purposes; anything beyond that which is useful for any 
purpose whatever, whether it is gravel, marble, fire clay, or the 
like, comes within the word ‘ mineral ’ when there is a reserva-
tion of the mines and minerals from a grant of land.” In Mid-
land Ry. Co. n . Haunchwood, L. R. 20 Chan. Div. 552, brick 
clay was held to be a mineral; and in Hext v. Gill, L. E-' 
Chan. App. 699, the House of Lords held that china clay, and 
“ every substance which can be got from underneath the sur-
face of the earth for the purpose of profit,” was a mineral, 
“ unless there is something in the context or in the nature of 
the transaction to induce the court to give it a more limited 
meaning.” The same rule was applied in several analogous 
cases of granite, sandstone, flintstone and in other similar cir-
cumstances. Attorney General v. Welsh Granite Co., 35 W. 
R. 617 (granite); Bell v. Wilson, 2 Drew. & S. 395 (sandstone), 
Tucker v. Linger, L. R. 8 App. Cas. 508 (flintstone), and a dozen 
other cases to the same effect.

We do not deem it necessary to attempt an exact definition 
of the words “ mineral lands ” as used in the act of July 2,1 
With our present light upon the subject it might be difficult o 
do so. It is sufficient to say that we see nothing in that ac, 
or in the legislation of Congress up to the time this road was 
definitely located, which can be construed as putting a difteren 
definition upon these words from that generally accepted y 
the text writers upon the subject. Indeed, we are of opinion 
that this legislation consists with, rather than opposes, the over 
whelming weight of authority to the effect that minera an 
include not merely metalliferous lands, but all such as are c ie
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valuable for their deposits of a mineral character, which are 
useful in the arts or valuable for purposes of manufacture.

The decree of the Court of Appeals is therefore
Affirmed.

Mr . Jus tice  Brew er  and Mr . Justice  Peckh am  dissented.

PROUT v. STARR.

app eal  from  the  cir cui t  cour t  of  the  unit ed  states  for  the
DISTRICT OF NEBRASKA.

No. 150. Argued January 26, 27,' 1903.—Decided February 23,1903.

It is competent and proper for all the parties to an action to agree to dis-
pense with taking evidence, to accept the evidence taken in other cases in 
which the allegations of fact and the contentions of law are the same, 
and to abide by decrees to be entered therein. And, where the decrees 
entered in such other cases have been affirmed by this court, the Circuit 
Court in which the cases are pending should enter a similar decree in the 
case in which the agreement is made.

Such agreement when made by the attorney general of the State as a party 
to any action is binding upon his successors in office who have been prop-
erly substituted as parties to the action in his place.
ie Constitution of the United States, with the several amendments thereof, 
must be regarded as one instrument, all of whose provisions are to be 
eemed of equal validity. And in an action properly instituted against 

a state official the Eleventh Amendment is not a barrier to a judicial in- 
quny as to whether the provisions of the Fourteenth Amendment have 

The en di^eg^ded by state enactments.
e contentions of law in this case were considered and determined by this 
°urt in Smyth v. Ames, 169 U. S. 466, which is now followed.

On  August 3, 1893, James C. Starr and Samuel W. Allerton, 
h izens of the State of Illinois, on their own behalf and on be- 

a. o others similarly situated, filed a bill of complaint in the 
cuit Court of the United States for the District of Nebraska, 

Chicago, Rock Island and Pacific Railway Com- 
y 5 eorge H. Hastings, Attorney General; John C. Allen,
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Secretary of State ; Eugene Moore, Auditor of Public Accounts; 
Joseph F. Bartley, State Treasurer, and A. R. Humphrey, Com-
missioner of Public Lands, all of whom were officers of the 
State of Nebraska, and as such constituted its board of trans-
portation, and William A. Dilworth, J. M. Rountz and J. W. 
Johnson, secretaries of said board, and all citizens of Nebraska.

The bill brought into question, under the Constitution and 
laws of the United States, the validity of a certain act of the 
legislature of Nebraska, approved April 12,1893, entitled “An 
act to regulate railroads, to classify freights, to fix reasonable 
maximum rates to be charged for the transportation of freights 
upon each of the railroads in the State of Nebraska and to pro-
vide penalties for the violation of this act.” It was alleged that 
if the provisions of the act were put into effect, the earnings of 
the said railroad company from its business in the State would 
be materially lessened and would not pay the operating ex-
penses thereof, nor yield any money from which the railroad 
property could be maintained, and would in effect work a con-
fiscation thereof ; that if the penalties imposed in the said act 
were enforced the entire property of the company would be 
taken away ; that the plaintiffs were stockholders of the com-
pany, and had requested the officers and directors thereof to 
take proceedings to contest the validity of said act, but they 
had refused to do so. The principal prayers of thè bill were 
that the company, its officers, agents and employés, shoul e 
restrained by injunction from adopting a schedule of rates to 
be charged for the transportation of freight on its road,accor^ 
ing to the terms and provisions of the said act; and that e 
said board of transportation, and its members and secretaries, 
should be enjoined from entertaining or determining anj com^ 
plaint, and from instituting or prosecuting any procee ® 
action to enforce the observance of the provisions of sai aCj 
and that the attorney general should in like manner beenjoi^ 
from bringing any proceedings by way of injunction or y 
process or civil action or indictment against said company 
or on account of the non-observance by it of the provis 
said act. t was i*

Thereupon, a restraining order of the Circuit Cour
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sued, enjoining the railroad company, the board of transporta-
tion and. its members and the said attorney general, as prayed 
for in the bill; said order was to remain in force until a for-
mal motion for injunction or to set aside the order be made, 
heard and decided; and a bond was to be given in the sum of 
$10,000. This order was duly served upon each and every of 
the said defendants, together with process of subpoena.

Afterwards, on the 2d day of September, 1893, a joint and 
several answer was filed by the said board of transportation, 
its members and secretaries. Therein it was averred that the 
said defendants were all agents and officers of the State of 
Nebraska, and had no personal or pecuniary interest whatever 
in the event of the suit, and were not proper parties thereto, 
but that said bill of complaint should have been brought against 
the State of Nebraska ; that the said State was the real party 
in interest, and that the State had not and did not in any way 
whatever consent to the bringing of the action, and had not 
and did not submit in any way to the jurisdiction of the said 
Circuit Court to hear and determine the matters complained 
of in said bill; and the defendants submitted that, under the 
Eleventh Amendment of the Constitution of the United States, 
the courts of the United States were wholly without jurisdic-
tion to try, hear and determine the several matters in difference 
charged and set forth in the bill of complaint; and that, under 
the Constitution of the United States and the constitution and 
laws of the State of Nebraska, the complainants had a full 
and adequate remedy at law. The defendants further denied 

at the state legislation in question violated the provisions of 
t e Constitution of the United States which forbid any State 
jO deprive any person of his property without due process of 

v’ or to deny any person within its jurisdiction the equal 
Pro ection of the laws, or to pass a law impairing the obliga- 
ion of a contract, or which interferes with commerce between 

the States.
On October 3,1893, the complainants filed their replication 

10 the answer.
st ^vnand about sarae time, and in the same court, certain 

°c olders of the Chicago, Burlington and Quincy Railroad
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Company, of the Chicago and Northwestern Railway Com-
pany, and of the Union Pacific Railway Company, filed three 
other bills of complaint, in which the said railroad companies 
and the said persons comprising the board of transportation 
were defendants, and in which bills the same facts and circum-
stances were alleged and the same relief was prayed for as in 
the bill in the present case. All of the state officers appeared 
and answered by the same counsel, and alleged the same de-
fences and contentions as were alleged in their answer in this 
suit. Those cases were put at issue, and after a large amount 
of evidence was put in, final decrees were rendered against the 
defendants, and, on March 7, 1898, the decrees of the Circuit 
Court were affirmed by this court. Smyth v. Ames, 169 U. S. 
466. No testimony was taken by either party in the present 
case, but it was agreed, while the other cases were pending, 
that the proofs taken in them should be accepted with the same 
force and effect as if taken in this case; that the case should 
not be further particularly proceeded in until the Supreme 
Court should have rendered its decree in the other cases, when 
a decree should be entered conformable to those entered by 
the Supreme Court in the other three cases.

Meanwhile, Hastings, the attorney general when the bills 
were filed, was succeeded in his office by Smyth, who by proper 
order was substituted as defendant and appellant. Overlooking 
or disregarding the existing preliminary injunction of the Cir-
cuit Court, and the agreement that this case should abide the 
result in the other cases, Smyth, as attorney general, broug t 
an action in the Supreme Court of the State of Nebraska against 
the said Chicago, Rock Island and Pacific Railway Company) 
alleging that the company, in violation of the act of April , 
1893, at divers times had charged for the transportation of freig 
between points on its road in Nebraska rates in excess of t ose 
fixed by the act, and claiming judgment for $310,000, the amoun 
of penalties alleged to have accrued. The attention of 
General Smyth was then called to the injunction order o 
Circuit Court, and he thereupon gave the counsel of the co 
•pany to understand that before the expiration of his term 
office he would dismiss said action. Relying upon the un e
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standing and agreement aforesaid, the company took no pro-
ceedings to enforce the said injunction and agreement.

On or about January 1, 1901, the said defendant Frank N. 
Prout succeeded the said Smyth in his office of attorney general, 
who declined to dismiss the said action in the Supreme Court 
of Nebraska. Whereupon the company filed its answer in the 
said action in due form, alleging the prior pendency of the ac-
tion in the Circuit Court of the United States, and the existence, 
in full force and effect, of the injunction order of that court. 
No reply to this answer appears to have ever been filed, and 
thereupon, on or about February 15, 1901, the company moved 
the said court for judgment upon the pleadings, but the court 
denied said motion, upon grounds set out in its opinion. State 
v. Chicago, Rock Island dfe Pacific Railway Company, 61 Ne-
braska, 545. No further proceedings have been taken in said 
action, and the injunction order of the Circuit Court remains 
unmodified and in full force and effect.

On April 6, 1901, Starr and Allerton filed, in the Circuit 
Court of the United States, their supplemental bill, alleging the 
foregoing facts, and praying that the order and injunction pre-
viously issued upon their original bill be extended to and against 
the said Frank N. Prout, as attorney general, and that he be 
enjoined and restrained from further prosecuting the action 
rought in the name of the State of Nebraska against the rail-

way company.
To this supplemental bill Frank N. Prout filed a demurrer 

on the ground that the bill was against the defendant in his offi- 
cia capacity as attorney general of the State, and was against 

e State, and that therefore the court was, under the Eleventh 
roendment of the Constitution, without jurisdiction.

pon argument the demurrer was overruled, and the in j unc 
ion prayed for was issued. The order directing the injunction 
a^d e<^’ ^he defendant elected to stand by his demurrer 
casa T^ne<^ ^urther to plead, a final decree should go as in the 

se o Smyth v. Ames, and the defendant having elected in 
te s^an<^ uPon his demurrer, a final decree was en-
th % COTn^ormahle to that in Smyth n . Ames. From that decree

e end ant Frank N. Prout appealed to this court.
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Mr. F. N.-Prout, attorney general of the State of Nebraska, 
in person for appellant.

Mr. J. M. Woolworth for appellees. Mr. W. D. McHugh 
was with him on the brief.

Mr . Just ice  Shiras , after making the foregoing statement, 
delivered the opinion of the court.

As the appellant demurred to the supplemental bill, and 
elected to stand on his demurrer when the final decree of the 
Circuit Court was entered, we have now only to consider the 
questions of law presented by the demurrer.

That it was competent for the parties, plaintiffs and defend-
ants, to agree to dispense with taking evidence, to accept the 
evidence taken in the other cases, and to abide by the decrees 
therein to be entered, we have no reason to doubt, Pacific B. 
R. v. Ketchum, 101 U. S. 289, and that such an agreement was 
entered into is conceded. The allegations of fact and the con-
tentions of law being the same in all the cases, such an arrange-
ment was convenient and proper. The decrees in the other 
cases having been affirmed by this court, it was in accordance 
with that agreement that the Circuit Court should enter a sim-
ilar decree in the present case. In so far, then, as the substan-
tial merits of the case are concerned, we are not called upon to 
consider them. They have been concluded by the reasoning 
and opinion of this court in the other cases. Smyth n . Ames, 
169 U. S. 466.

But by this appeal we are asked to declare that the Circuit 
Court had no jurisdiction because it appears, on the face of the 
bill, that the complaint is essentially against the State of Ne 
braska, and is in contravention of the Eleventh Amend men 
of the Constitution of the United States.

It is a sufficient answer to this contention that it was ma e, 
considered and determined in Smyth v. Ames. In the opinion 
in that case it was said : ,

“Within the meaning of the Eleventh Amendment p ® 
Constitution, these suits are not against the State, but agams 
certain individuals charged with the administration of a s^a e
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enactment, which, it is alleged, cannot be enforced without 
violating the constitutional rights of the plaintiffs. It is the 
settled doctrine of this court that a suit against individuals, for 
the purpose of preventing them as officers of a State from en-
forcing an unconstitutional enactment to the injury of the rights 
of the plaintiff, is not a suit against the State within the mean-
ing of that amendment. Pennoyer v. PcConnaughy, 140 U. S. 
1,10; In re Tyler, 149 U. S. 164, 190; Scott n . Donald, 165 
U. 8. 58, 68 ; Tindal v. Wesley, 167 U. S. 204, 220.”

The Constitution of the United States, with the several 
amendments thereof, must be regarded as one instrument, all of 
whose provisions are to be deemed of equal validity. It would, 
indeed, be most unfortunate if the immunity of the individual 
States from suits by citizens of other States, provided for in 
the Eleventh Amendment, were to be interpreted as nullifying 
those other provisions which confer power on Congress to reg-
ulate commerce among the several States, which forbid the 
States from entering into any treaty, alliance or confederation, 
from passing any bill of attainder, ex post facto law or law im-
pairing the obligation of contracts, or, without the consent of 
Congress, from laying any duty of tonnage, entering into any 
agreement or compact with other States, or from engaging 
in war all of which provisions existed before the adoption of 
the Eleventh Amendment, which still exist, and which would 
e nullified and made of no effect, if the judicial power of the 
nited States could not be invoked to protect citizens affected 
y the passage of state laws disregarding these constitutional 
imitations. Much less can the Eleventh Amendment be suc-
cessfully pleaded as an invincible barrier to judicial inquiry 
? ether the salutary provisions of the Fourteenth Amendment 
ave been disregarded by state enactments. On the other hand, 

^e judicial power of the United States has not infrequently 
en exercised in securing to the several States, in proper cases, 
e immunity intended by the Eleventh Amendment. Pans 

p 134 U. S. 1, 10; North Carolina v. Semple, 134
Az ' Sarhrader v. Wadley, 172 U. S. 148; Fitts N. JWc - 

172 U. S. 516.
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It is one of the important functions of this court to so interpret 
the various provisions and limitations contained in the organic 
law of the Union that each and all of them shall be respected 
and observed.

It is further argued by the appellant, as one of the grounds 
of his demurrer, that he was complained against in his official 
capacity as attorney general of the State of Nebraska, and not 
in his individual capacity as a citizen thereof, and that the at-
torney general of a State cannot be restrained by an injunction 
of a United States court from enforcing the criminal laws of 
the State.

This, we think, is only another phase of the same question.
It is true that the defendant was included in the bill as the 

attorney general of the State, but that was because he was one 
of the board of transportation, which was directed to enforce 
the provisions of the act. The bill did not seek to interfere 
with the acts of the attorney general in prosecuting offenders 
against the valid criminal laws of the State, but its object was 
to prevent him from collecting penalties that had accrued un-
der the provisions of a statute judicially determined to be void. 
The injunction must be so read and understood.

Several changes of incumbents in the office of attorney gen-
eral took place while the cases were proceeded in, but that did 
not deprive the court of jurisdiction. The successors in office 
were duly substituted, and thus became subjected to the pre-
liminary and final decrees of the court. The object of the 
supplemental bill was to restrain the present appellant, as suc-
cessor to Smyth, from attempting to transfer the very matters 
that stood for judgment in the Federal court to the state co 
by filing a bill in the latter. Such a course might bring abou 
a conflict between those courts, and create the confusion so 
often deprecated by this court. Peck v. Jenness, 7 How. ’ 
625 ; Chittenden v. Brewster, 2 Wall. 191; Orton v. Smith, 1» 
How. 263. ,

The jurisdiction of the Circuit Court could not be 
or impaired by the institution, by one of the parties, of su 
quent proceedings, whether civil or criminal, involving
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same legal questions, in the state court. Ilarkrader v. Wadley, 
172 U. S. 148,166.

The decree of the Circuit Court is
Affirmed.

Mr . Justic e Harlan  concurring. I am in favor of modify-
ing the judgment in some particulars and then affirming it, but 
I do not concur in all the reasoning of the opinion.

GUTIERRES v. ALBUQUERQUE LAND AND IRRIGA-
TION COMPANY.

app eal  from  the  supr eme  court  of  the  terri tory  of
NEW MEXICO.

No. 16. Argued January 9, 1902—Decided February 23,1903.

1. The provisions of the corporation laws of the Territory of New Mexico 
relating to the formation and rights of irrigation companies are not in-
valid because they assume to dispose of property of the United States 
■without its consent. By the act of July 26, 1866, 14 Stat. 253; Rev. Stat. 
§ 2339, and the act of March 3, 1877, 19 Stat. 377, Congress recognized as 
respects the public domain and so far as the United States is concerned, 
t e validity of the local customs, laws and decisions in respect to the 
appropriation of water, and granted the right to appropriate such amount 
o water as might be necessarily used for the purpose of irrigation and 
reclamation of desert land, part of the public domain, and as to the sur- 
P us, the right of the public to use the same for irrigation, mining and 
manufacturing purposes subject to existing rights. The purpose of Con-
gress to recognize the legislation of Territories as well as of States in 
espect to the regulation of the use of public water is evidenced by the 
.C of March 3, 1891, 26 Stat. 1095. The statute of New Mexico is not

2 ^5°US’s^en^ with the legislation of Congress on this subject.
e act of March 3, 1877, is not to be construed as an expression of Con- 

with8’ SU1P^US Public waters on the public domain, and which are 
be P* 6 Con^ro^ Congress or of a legislative body created by it, must 
ficial1TeC^y aPProPriated by the owners of lands upon which a bene- 
leghslatu Wa^er ’8 made and that consequently a territorial 
m .. 16 cann°t lawfully empower a corporation to become an inter-

lary or furnishing water to irrigate the lands of third parties.
V0L- CLXXXVIII—35
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The question whether the appropriation of water interferes with the rights 
of other appropriators below the mouth of a proposed new irrigation canal 
cannot be raised by parties who are strangers to such other appropriators 
not parties to the action.

This  litigation was begun by the appellee, in the District 
Court for the Second Judicial District of the Territory of New 
Mexico, within and for the county of Bernalillo. In the bill 
of complaint equitable relief was sought against the now appel-
lants. It was alleged, in substance, that plaintiff, on Decem-
ber 31, 1897, became a body corporate, pursuant to the provi-
sions of an act of the general assembly of the Territory of New 
Mexico, approved February 24, 1887, for the purpose of con-
structing a canal, ditch and pipe line between named points in 
the county of Bernalillo, in the Territory of New Mexico; that, 
as preliminary to the construction of such canal, ditch and pipe 
line, a survey of lands along the proposed route thereof was 
necessary, and such survey was authorized by law; and that 
the defendants, asserting ownership of lands along such proposed 
route, had forcibly prevented the employes of the plaintiff from 
entering on said lands to make survey thereof. It was prayed 
that temporarily, pending the suit, and perpetually by the final 
decree, the defendants might be enjoined from further interfer-
ence with the making of the survey, and there was also a prayer 
for general relief. In their answer the defendants admitted 
their interferences with the proposed survey, as complained o 
in the bill, but asserted their right to do so. Reiterating the 
allegations of the answer, by cross complaint, a perpetual in 
junction was asked restraining entry by the plaintiff upon 
lands. An order was issued temporarily restraining the e 
fendants, as prayed, and thereafter a demurrer to the answer 
and cross complaint of the defendant was filed and overru e • 
After replication by the respective parties the cause was trans 
ferred to the District Court of the First Judicial District or 
the Territory of New Mexico, within and for the county ° 
Santa Fe. In that court trial was had and judgment was en 
tered in favor of the plaintiff perpetuating the preliminary in 
junction and dismissing the cross complaint of the deien
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The following findings of fact and conclusions of law were em-
bodied in the judgment:

“ Findings of Fact.
“ I. That the plaintiff is a corporation and has complied with 

the provisions of the laws of the Territory of New Mexico. It 
is organized for the purpose of constructing a canal from a point 
on the Rio Grande about twenty-eight miles above the city of 
Albuquerque to the railroad bridge across said Rio Grande, at 
Isleta, the initial and terminal points of said canal being within 
the county of Bernalillo.

“ II. That the headgate of plaintiff’s proposed canal is to be 
at a point on the Rio Grande three eighths (|) of a mile below 
or south of the Indian village of San Felipe, about twenty-eight 
miles above the city of Albuquerque ; that the ultimate terminus 
or point of discharge into the river is at the railroad bridge near 
Isleta, the entire length of the canal to be about thirty-five (35) 
miles. The present proposed terminus is at the city of Albu-
querque.

‘ III. That the engineer of the company was proceeding with 
a survey of the line between Albuquerque and the headgate 
when defendants interfered with and obstructed the said en-
gineer in the making of said survey.

‘ IV. That the capacity of the said proposed canal is two 
nndred and ten (210) cubic feet of water per second.

V. That there are at present thirteen ditches taking water 
rora the river between the proposed headgate of plaintiff’s 

canal and the Albuquerque, and seven between Albuquerque 
and the Indian town of Isleta.

VI. That the aggregate capacity of all the said old ditches 
and^h ^Unc^re<^ an(l ninety-eight (498) cubic feet per second,

e court finds that there has been a valid prior appropria- 
Jon y the owners of said old ditches of the said four hundred

“ (498) feet per second of water.
m , * That during a few months or parts of the summer 
surnl S 1895, 1896 and 1897 there was no
duri US W]a^er ü°wing in the river at the proposed headgate, but 

ng a arge majority of the months of each of these years
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there was a large amount of surplus water flowing past that 
point, and that those years were the only years within ten or 
twenty years in which the river was dry at or above Albuquer-
que.

“ VIII. That in a majority of the last ten years there has 
been surplus water flowing in the said river at the proposed 
headgate at all times.

“ IX. That the river became dry at Albuquerque about the 
last of June, 1894, and remained so for twenty-two days, and 
also in June, 1896, for a number of days, the court being unable 
to find the exact number or length of time from the evidence.

“ X. That the months of June, July, August and September 
are the ‘ dry season.’

“ XI. That the planting and growing season in the Rio Grande 
Valley begins in February and ends with October.

“ XII. That very few farmers served by the present ditches 
sow wheat, oats, barley or rye in the fall of the year, but do so 
in the spring, beginning during February or March and that 
very little, if any, of the water now appropriated is used for 
these crops after June 15th, but the water is used for chili, corn, 
alfalfa and melons after that time, and for alfalfa as late as 
October.

“ XIII. That for all the months in most years and for most 
of the months in every year there is a surplus of water flowing 
in the Rio Grande over and above the amount appropriated by 
said old ditches.

“ XIV. The court finds that there is no evidence that plain 
tiff relies on any source of water supply than the Rio Gran e 
or that the proposed canal of plaintiff is expected or inten e 
to receive and distribute stored waters.

“ XV. That the plaintiff is not the owner of any lands along 
the line of its proposed canal or elsewhere.

“ XVI. That there is no evidence that plaintiff has any c0^ 
tract with or employment by any person who is the owner 
lands irrigable from said ‘proposed canal for the conduc o. 
water upon any such lands, or that any owner of l&n s 
now irrigated from existing acequias, desires or intends to ir 
gate such lands from plaintiff’s canal when completed.
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« XVII. That the proposed canal of the plaintiff will cross 
and recross the existing acequias of Bernalillo nine times within 
a distance of one mile of its length.

“ XVIII. That some of the defendants and some of their as-
sociates are the owners of lands through which the plaintiff 
proposes to construct its canal.

“ Conclusions of La/uo.
“ I. That the plaintiff corporation is entitled to exercise the 

power of eminent domain.
“ II. That the plaintiff, by the filing of its articles of incorpora-

tion with the secretary of the Territory of New Mexico, and 
complying with the provisions of the act under which it is in-
corporated, has acquired a right to construct its canals and 
reservoirs to divert through its proposed canal surplus and un-
appropriated waters flowing in the Rio Grande, and that such 
a right of eminent domain does not depend upon the ownership 
of lands by plaintiff or the employment of plaintiff prior to the 
construction of its canal by owners of lands to carry waters for 
such owners.

“ III. That the defendants, at the time of the filing of the 
complaint herein, unlawfully obstructed the plaintiff in the ex-
ercise of powers lawfully conferred upon it by the act under 
which it is incorporated.

IV. That the defendants do not and cannot in this action 
awfully represent the rights of such persons claiming a right 
o the use of the waters of the Rio Grande, by prior appropria-

tion, when the appropriation of such persons was effected at a 
point below the mouth of the proposed canal of plaintiff.

V. That the defendants cannot lawfully set up in this action 
any rights secured to them and their associates or their pred- 
^es^rs in title by the treaty of Guadalupe Hidalgo, and that 
with egati°ns paragraph ten of the answer of defendants

reference to the treaty of defendants are immaterial.
in th That the plaintiff is entitled to the relief demanded 
for 6 COmP^a^n^’ including a perpetual injunction as prayed

VII. That defendants are not entitled to any part of the
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relief demanded in their cross complaint, but the same should 
be dismissed.”

A motion to set aside the findings and judgment and for a 
new trial having been overruled, the cause was taken to the 
Supreme Court of the Territory. That court affirmed the judg-
ment of the trial court and adopted as its own the findings of 
fact made by the judge of the District Court. Thereupon this 
appeal was allowed.

Mr. Neill B. Field for appellants.

Mr. William B. Childers for appellee.

Mr . Just ice  White , after making the foregoing statement, 
delivered the opinion of the court.

The pertinent portions of the territorial act of February 24, 
1887, under which the plaintiff below was incorporated, are 
noted in the margin.1

1 Corporation Laws of New Mexico, 1897.
§ 468. Any five persons who may desire to form a company for the pur-

pose of constructing and maintaining reservoirs and canals, or ditches and 
pipe lines, for the purpose of supplying water for the purpose of irriga-
tion, mining, manufacturing, domestic and other public uses, including 
cities and towns, and for the purpose of colonization and the improvement 
of lands in*connection therewith, for either or both of said objects, either 
jointly or separately, shall make and sign articles of incorporation, which 
shall be acknowledged before the secretary of the Territory, or some per 
son authorized by law to take the acknowledgment of conveyances of rea 
estate, and when so acknowledged, such articles shall be filed with sue 
secretary.

§ 469. Such articles shall set forth: First. The full names of the incor 
porators, and the corporate name of such company.

Second. The purpose or purposes for which such company is forme , 
and if the object be to construct reservoirs and canals, or ditches an P 
lines for any of the purposes herein specified, the beginning point an 
minus of the main line of such canals and ditches and pipe lines, an 
general course, direction and length thereof shall be stated.

Third. The amount of the capital stock and the number of shares 
definitely as practicable. j

Fourth. The term of existence of the company, which shall no ex 
fifty years.
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It will be seen that the act authorized the formation of cor-
porations for the purpose of constructing and maintaining res-
ervoirs and canals, or ditches and pipe lines, and that two pur-

Fifth. The number of directors, and the names of those who shall man-
age the business of the company for the first year.

Sixth. The name of the city or town and county in which the principal 
place of business of the company is to be located.
********

§ 484. Corporations formed under this act for the purpose of furnishing 
and supplying water for any of the purposes mentioned in section four 
hundred and sixty-eight, shall have, in addition to the powers hereinbefore 
mentioned, rights as follows :

First. To cause such examinations and surveys for their proposed reser-
voirs, canals, pipe lines and ditches to be made, as may be necessary to the 
selection of the most eligible locations and advantageous routes, and for 
such purpose, by their officers, agents and servants, to enter upon the 
lands or water of any person, or of this Territory.

Second. To take and hold such voluntary grant of real estate and other 
property, as shall be made to them in furtherance of the purposes of such 
corporation.

Third. To construct their canals, pipe lines or ditches upon or along 
any stream of water.

Fourth. To take and divert from any stream, lake or spring the surplus 
water, for the purpose of supplying the same to persons, to be used for the 
0 jects mentioned in section four hundred and sixty-eight of this act, but 
such corporations shall have no right to interfere with the rights of, or ap-
propriate the property of any persons except upon the payment of the as-
sessed value thereof, to be ascertained as in this act provided. And pro- 

ed, further, That no water shall be diverted if it will interfere with the 
easonable requirements of any person or persons using or requiring the 

same, when so diverted.
dr d^ furn’sh water for the purposes mentioned in section foui' hun- 
raf Sixty’ei§ht’ such rates as the by-laws may prescribe; hut equal

Sixth COnce<^e<^ eac^ class of consumers.
stone * T° enter uP°n and condemn and appropriate any lands, timber, 
n«. e’ gravel’ or °bher material that may be necessary for the uses and pur-
poses of said companies.

§492 That *•  * . * * * * *
water fo n° incorPora^on any company or companies to supply 
r>ght to°d’^e PUrPoses irrigation and other purposes, shall have any 
by the Î lver^ bhe usual and natural flow of water of any stream which 
betwee ^as ^een declared a public acequia for any use whatever,
each year æ day February and the fifteenth day of October of
holding U-U eSS ke w’bh the unanimous consent of all and every person 

g agricultural and cultivated lands under such stream or public
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poses were to be subserved by the formation of such companies, 
1, the supplying of water for irrigation, mining, manufacturing, 
domestic and other public uses, including cities and towns; 
and, 2, the colonization and the improvement of lands in con-
nection therewith. The articles of association of the appellee 
set out the second of the aforesaid objects as being the purpose 
for which the company was formed. The organization of the 
company in conformity to the requirements of the statute is 
not questioned, and the existence of surplus water over and 
above the needs of prior appropriators of water at the point 
where it was proposed to divert the waters of the Rio Grande 
for the proposed canal is a fact found by the trial court and 
not disputed either in the Supreme Court of the Territory or 
in the argument made at bar.

The contentions urged upon our notice substantially resolve 
themselves into two general propositions: First, that the terri-
torial act was invalid, because it assumed to dispose of prop-
erty of the United States without its consent; and, second, 
that said statute, in so far at least as it authorized the forma-
tion of corporations of the character of the complainant, was 
inconsistent with the legislation of Congress and therefore 
void. These propositions naturally admit of consideration to-
gether.

The argument in support of the first proposition procee s 
upon the hypothesis that the waters affected by the statute are 
public waters, the property not of the Territory or of private 
individuals, but of the United States; that by the statute pri-
vate individuals, or corporations, for their mere pecuniary pro , 
are permitted to acquire the unappropriated portion of sue 
public waters, in violation of the right of the United States ° 
control and dispose of its own property wheresoever situate • 
Assuming that the appellants are entitled to urge the objection 
referred to, we think, in view of the legislation of Congress on 
the subject of the appropriation of water on the public domain, 

acequia, and to be irrigated by the water furnished by said stream^? 
lie acequia, and that no incorporation of any company or companies . 
terfere with the water rights of any individual or company, acquire 
to the passage of this act.
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particularly referred to in the opinion of this court in United 
States v. Rio Grande Irrigation Co., 174 U. S. 690, 704-706, 
the objection is devoid of merit. As stated in the opinion just 
referred to, by the act of July 26, 1866, c. 262, sec. 9, 14 Stat. 
253; Rev. Stat. sec. 2339, Congress recognized, as respects the 
public domain, “ so far as the United States are concerned, the 
validity of the local customs, law and decisions of courts in re-
spect to the appropriation of water.” By the act of March 3, 
1877, c. 107, 19 Stat. 377, the right to appropriate such an 
amount of water as might be necessarily used for the purpose 
of irrigation and reclamation of desert land, part of the public 
domain, was granted, and it was further provided that “ all 
surplus water over and above such actual appropriation and 
use, together with the water of all lakes, rivers and other 
sources of water supply upon the public lands and not navi-
gable, shall remain and be held free for the appropriation and 
use of the public for irrigation, mining and manufacturing pur-
poses subject to existing rights.”

That the purpose of Congress was to recognize' as well the 
legislation of a Territory as of a State with respect to the reg-
ulation of the use of public waters is evidenced by the act of 
March 3,1891, c. 561, 26 Stat. 1095. By the eighteenth section 
of the act of 1891 it was provided as follows:

Sec . 18. That the right of way through the public lands 
an reservations of the United States is hereby granted to any 
canal or ditch company formed for the purpose of irrigation 
an duly organized under the laws of any State or Territory, 
Wf .^ave or may hereafter file, with the Secretary

e Interior a copy of its articles of incorporation, and due 
proo s of its organization under the same, to the extent of the 
groun occupied by the water of the reservoir and of the canal 
liml^i?9^61^8’ an(^ l'ee^ on each side of the marginal 
ia ' V ere°f 5 also the right to take from the public lands ad- 

en to the line of the canal or ditch, material, earth, and 
Pr^ ??ecessary l°r the construction of such canal or ditch: 
inter/ ’ n° SUC^ way shall be so located as to 

ere with the proper occupation by the government of any
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such reservation, and all maps of location shall be subject to 
the approval of the department of the government having juris-
diction of such reservation, and the privilege herein granted 
shall not be construed to interfere with the control of water for 
irrigation and other purposes under authority of the respective 
States or Territories.”

It may be observed that the purport of the previous acts is 
reflexively illustrated by the act of «lune 17, 1902, 32 Stat. 388. 
That act appropriated the receipts from the sale and disposal of 
the public lands in certain States and Territories to the con-
struction of irrigation works for the reclamation of arid lands. 
The eighth section of the act is as follows:

“ Sec . 8. That nothing in this act shall be construed as affect-
ing or intending to affect or to in any way interfere with the 
laws of any State or Territory relating to the control, appro-
priation, use, or distribution of water used in irrigation, or any 
vested right acquired thereunder, and the Secretary of the In-
terior, in carrying out the provisions of this actj shall proceed 
in conformity with such laws, and nothing herein shall in any 
way affect any right of any State or of the Federal Govern- 
ment or of any landowner, appropriator, or user of water in, 
to, or from any interstate stream or the waters thereof: Pro-
vided, That the right to the use of water acquired under the 
provisions of this act shall be appurtenant to the land irrigate , 
and beneficial use shall be the basis, the measure, and the limb 
of the right.”

It would necessarily seem to follow from the legislation re 
ferred to that the statute which we have been considering is 
not inconsistent with the legislation of Congress on the subjec 
of the disposal of waters flowing over the public domain o t ie 
United States. Of course, as held in the Rio Grande case, 
(p. 703), even a State, as respects streams within its borders, m 
the absence of specific authority from Congress, “cannot y18 
legislation destroy the right of the United States, as ^e0^g 
of lands bordering on a stream, to the continued flow o 
waters; so far at least as may be necessary for the bene ci^ 
uses of the government property,” and the power of a Sta eo^ 
navigable streams and their tributaries is further limite y
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superior power of the general government to secure the unin-
terrupted navigability of all navigable streams within the limits 
of the United States. Necessarily, these limitations are equally 
applicable in restraint of the legislative branch of a territorial 
government, controlled, as is such body, by Congress. If we 
assume that a restriction on the power of a Territory similar to 
that first stated prevails in favor of private owners of lands 
along a running stream, the act in question clearly is not viola-
tive of such rights, for the same does not attempt to authorize 
an infringement of them. The water which it is provided may 
be appropriated is “surplus” water, of any stream, lake or 
spring, and it is specifically provided in subdivision 4 of sec-
tion 17 of the act “ That no water shall be diverted, if it will 
interfere with the reasonable requirements of any person or 
persons using or requiring the same, when so diverted.” So, 
also, in section 25, it is declared “ that no incorporation of any 
company or companies shall interfere with the water rights of 
any individual or company, acquired prior to the passage of this 
act.” The finding of the court below that “surplus” water 
existed negates the idea that any legitimate appropriation of 
water which can be made by the appellee can in anywise violate 
the rights of others.

We perceive no merit in the contention that the proviso in 
the desert land act of March 3, 1877, declaring that surplus 
water on the public domain shall remain and be held free for 
t e appropriation and use of the public for irrigation, mining 
and manufacturing purposes, subject to existing rights, is an 
expression of the will of Congress that all public waters within 
1 s control or the control of a legislative body of its creation, 
Ernst be directly appropriated by the owners of land upon which 
a eneficial use of water is to be made, and that in consequence 
su J^^al ^gislature cannot lawfully empower a corporation, 

c as the appellee, to become an intermediary for furnishing 
er frigate the lands of third parties. As all owners of 

^an within the service capacity of appellee’s canal will possess 
c 6 USe wa^er Which may be diverted into such 
d 119 J.} e use *s clearly public, Fallbrook Irrigation Dist/rict v, 
m 36 164 U. S. 112,163, and appellee is therefore a public
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agency, whose right to divert water and whose continued exist-
ence is dependent upon the application by it within a reasonable 
time of such diverted water to a beneficial use. Irrigation cor-
porations generally are recognized in the legislation of Congress, 
and the rights conferred are not limited to such corporations as 
are mere combinations of owners of irrigable land.

It is conceded on behalf of appellant that, by the laws of 
Mexico in force when the Territory of New Mexico was ceded 
to the United States, the use of the waters of both navigable 
and unnavigable streams was not limited to riparian lands, but 
extended as well to lands which did not lie upon the banks of 
the rivers, and that such use was subject to be regulated and 
controlled by the public authorities. It is however contended 
that the effect of the statute under consideration is to free the 
waters from public control and to transfer them to private con-
trol, a position which is manifestly unsound, in view of the pub-
lic nature of such corporations and their liability to regulation 
by the legislative authority which has in effect created them. 
The concession above referred to and the implication arising 
from the statement in the answer and cross bill to the purport 
that the title of the defendants to their lands was derived, 
mediately or immediately, from those who held title thereto 
at the time of the acquisition of New Mexico by the United 
States, coupled with the finding by the trial court that, after 
making all due allowances for valid appropriations of water 
within the portion of the Rio Grande directly affected by the 
canal of the appellee, there yet existed a surplus of unappro-
priated water, warranted the trial court in treating as imma e 
rial the claim asserted in the tenth paragraph of the answer o 
the defendants to the effect that, by the treaty of cession of New 
Mexico to the United States, the defendants and their associates 
acquired the right of user of all the waters of the Rio Gran e 
adjacent to their lands. Neither do we think that the tria 
court was called upon, at the instance of the defendants, entire 
strangers in every aspect to other appropriators, to inquire 
and pass upon the question whether appropriators of wa er 
low the mouth of the proposed canal of appellee would e 
jured by the construction of the canal. The rights of sue p6
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sons will not, of course, be injuriously affected by the decree in 
this cause, and non constat but that they may yet intervene for 
their own protection, if they deem that the construction of the 
canal will be an invasion of their rights, or that they may be will-
ing to forego objection to the construction of the canal.

On the whole, we are of the opinion that the decree of the 
Supreme Court of the Territory of New Mexico was correct, 
and it is therefore

Affirmed.

Mr . Justi ce  Mc Kenna  dissents.

RANKIN v. CHASE NATIONAL BANK.

error  to  the  circui t  court  of  appea ls  for  the  second  circ uit .

No. 105. Argued December 3, 4,1902.—Decided February 23,1903.

he cashier of a bank in Elmira owing individually to the New York cor-
respondent bank $15,012.50 tendered $8000 in currency and a draft for 
$7000 made to himself by himself as cashier on a Philadelphia bank with 
which the Elmira bank had funds. The New York bank declined to ac-
cept the draft on Philadelphia on account of risk and delay in collection 
and demanded funds current in New York. Thereupon the cashier drew 

is own check on the Elmira bank for the entire amount and certified it 
imself as cashier making it payable at the New York bank with which 
e Elmira bank had sufficient balance to pay the same without the $7000 

ra \ The ^ew Y°rk bank accepted this check in payment of the debt 
th /h ar£e<^ t° the Elmira bank’s account. At the same time it credited 

a ank with the $8000 currency and took from the cashier the $7000 
ra which was then made payable to himself as cashier, and after the

8 had been collected credited the Elmira bank with them also. 
uajU Se<iue°tly developed that the cashier had no balance to his individ- 
curaCC°Unt *U ®m^ra hank and that he had stolen from it the $8000 of
den^110# h cour^ helow it was found as fact that there was no evi-
and^f0 on ^he Part °f the New York bank in the transaction
ture^ WaS a^S° f°Und there was no evidence to justify any depar- 
hy h' 6 rU^e ^at a Person accepting the check of a cashier certified 

mse an<i payment of an individual debt does so at his peril and
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without recourse against the bank in case the cashier does not actually 
have the funds on deposit wherewith to meet the check.

In regard to the contention of the New York bank that it was entitled either 
to charge the $15,012.50 check against the Elmira bank or to retain both 
the $8000 in currency and the proceeds of the $7000 draft, in payment of 
the debt, it was held :—
(1) That as no exception was saved as to the rulings of the court below in

regard to the illegality of the $15,012.50 check that question is not 
open to controversy in this court.

(2) As to the $8000 currency that the New York bank was entitled to re-
tain the same as one who has in good faith and in payment of an 
existing debt received currency, cannot be compelled to repay the 
same even though it subsequently develops that it had been em-
bezzled, and the burden of showing fraud is on the person claim-
ing the repayment.

(3) As to the $7000 draft that the New York bank could not retain the
proceeds thereof as it was simply an order transferring funds be-
longing to the Elmira bank from the Philadelphia bank to the New 
York bank and could not be used in payment of an individual debt 
due from the cashier which had, prior to the collection of such pro-
ceeds, actually been paid by the charging up of the $15,012.50 
check.

On  the 23d day of May, 1893, the Elmira National Bank of 
Elmira, New York, failed, and a receiver was shortly there-
after appointed. At the date of the failure, on the face of the 
ledger of the Chase National Bank of New York city, there 
was a balance to the credit of the Elmira bank which was paid 
with interest at six per cent, as previously agreed on. The re-
ceiver, at the time of this payment, asserted that he was en-
titled to a larger sum. This being disputed by the Chase 
bank, the present suit was brought. In substance the cause of 
action was based upon the averment that the Chase bank had 
wrongfully charged the account of the Elmira bank with a 
check for $15,012.50. The answer, whilst admitting the 
charging of the check, asserted its validity. In addition it was 
averred that, even although the check had not been legally 
charged, the Elmira bank was not entitled to recover, because 
at the time the check was debited to its account, and as a re 
suit of such charge two credit items, one of $8000 and the 
other of $7000, had been put to the account of the Elmira 
bank, to which it otherwise would not have been entitled, an
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hence the check had been counterbalanced by the credits in 
question. There was verdict and judgment in favor of the 
Chase bank, and the case was taken by the Elmira bank to the 
Circuit Court of Appeals. That court decided that the trial 
court had correctly instructed the jury that the check for 
$15,012.50 was void, and therefore had been illegally debited 
to the Elmira bank. The court, moreover, held that the court 
below was right in instructing that the two credit items, re-
ferred to in the answer, could be retained by the Chase bank 
if the sum thereof belonged to that bank, which had given 
credit to Elmira for the amount, solely as a counter entry to 
the charge of the check for $15,012.50. The judgment was, 
however, reversed, and a new trial ordered, because it was 
concluded there was no proof from which the jury could have 
inferred that the Chase bank had a right to retain the $7000 
item. 104 Fed. Rep. 214. On the new trial the case made 
was as follows:

J. J. Bush, who was the cashier of the Elmira bank, borrowed 
for his individual account from the Chase bank a sum of money, 
and his debt, evidenced by his demand note, secured by stock 
of the Elmira bank as collateral, amounted, on the 4th of May, 
1893, in principal and interest, to a sum slightly exceeding fif-
teen thousand dollars. On that day Porter, the vice president 

cne Chase bank, through the long distance telephone, called 
ush at Elmira, and requested that he either pay his debt or 

urnish additional security. Bush replied that he would come 
°. ew York city on the next morning and settle the matter, 
n the morning of the 5th of May he appeared at the office of 
e Chase bank and offered to Porter, the vice president, $8000 

^ cash and a draft for $7000, signed by Bush as cashier of the 
adVT-^11^’ ^ra wn on Quaker City National Bank of Phil- 

V*Ce Pres^en^ stated to Bush that the draft on 
turb^fi^^ -WaS H°k Gcluivalcnt to cash, because of the dis- 
decl’6 h  nancaa^ con(iition prevailing in Philadelphia, and hence 
the1116 rece^ve (iraft iu payment of the note. It was 
theT?]^11 agree(l Bush would give his individual check on 
this ^Or ^ie principal and interest of his debt; that

ec should be by him certified and made payable at the
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Chase bank; that the cash offered should be received, and that 
the check and cash should be at once put, respectively, to the 
debit and credit of the account of the Elmira bank. It was 
also understood that the draft on Philadelphia should be taken, 
and when collected its proceeds should be credited to the El-
mira account. Thereupon a* check was drawn by Bush indi-
vidually on the Elmira bank. Across the face of this check the 
following was written:

“Certified and accepted May 5, 1893. Payable at Chase 
National Bank, New York.

“ Elmi ba  National  Bank ,
“ By J. J. Bush, Cashier^

There was conflict in the testimony as to whether the $7000 
draft on Philadelphia, signed by Bush as cashier, was when 
first offered by him, payable to his individual order or to 
his order as cashier. The officer of the Chase bank testified 
that when the draft was first offered it was payable to Bush’s 
individual order, and that it was subsequently changed so as to 
make it payable to the order of Bush as cashier, to carry out 
the settlement agreed upon. There was no conflict, however, 
in the proof, showing that the draft on .Philadelphia, as actu-
ally handed to the Chase bank, was drawn by Bush as cashier 
of the Elmira bank to his own order as such cashier, and was 
endorsed by him as cashier for deposit in the Chase bank. The 
$8000 in cash, having been received from Bush, was at once 
credited to the account of the Elmira bank, and also at once 
the account of that bank was debited with Bush’s individua 
and certified check for the $15,012.50. As the account of t e 
Elmira bank had to its credit a sum more than sufficient to pay 
the check, it resulted, upon the assumption of the legality an 
good faith of the Chase bank in charging the check, that it a 
once received the full amount of the debt due it by Bush, 
draft on Philadelphia was forwarded for collection an was 
thereafter paid, and the proceeds put to the credit of t e 
count of the Elmira bank. It was shown that on the 
May, when Bush drew and certified his individual check on 
Elmira bank for $15,012.50, his deposit account with that an
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was overdrawn. It was shown that at various times, covering 
a considerable period, Bush had drawn as cashier of the Elmira 
bank a number of checks for a small amount, each to his indi-
vidual order, and had used such checks to pay his personal 
debts, and there was also proof tending to show that the officers 
and directors of the Elmira bank knew, or had reason to know, 
that such checks had been drawn by the cashier. Other checks 
were also offered, from which it was contended the inference 
of implied authority could be legitimately drawn. It was shown 
that the Elmira bank had no knowledge of the drawing of the 
check of $15,012.50, and the fact that such check had been 
charged by the Chase bank to its account was only learned af-
ter the failure of the Elmira bank, when the Chase bank ren-
dered its account to the receiver. It was also shown that Bush, 
the cashier, had, on the evening of the 4th or the morning of the 
5th of May taken the $8000 of cash which he paid to the Chase 
bank from the funds of the Elmira bank.

The court instructed the jury that the check for $15,012.50 
was void as to the Elmira bank, “ because it was the certification 
of the cashier’s individual check, given and received for his 
individual benefit, with no authority either to certify or to 
make it payable elsewhere than at the office of the Elmira 
National Bank. . . . There is no evidence tending to show 
that Bush had any real or apparent authority for this certifica-
tion or to make the check payable at the office of the defend-.

’• ' ’ The certification by a cashier of his own individual 
c eck is void, irrespective of the question whether he had funds 
in the bank to meet it, for he could not act in regard to the 
same check in two capacities, both as drawer and as endorser, 
o ind the bank for its payment.”
. 0 instruction of the court no exception was reserved by 
le efendant. Having thus eliminated the check of $15,012.50 
rom the account, the court said :

The importance of this case turns upon another set of facts, 
" lch will now call your attention. You will see that 

a U] Cashier’ certified his own individ ual check for $15,012.50,
fo he ^he currency, $8000, and the Quaker City draft 

000. Consequently, whatever is to be found about the 
Y0L- clxxxvi ii—36
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liability of the defendant to repay $15,000, there is no question 
that it is liable to repay $12.50 and interest from May 5, 1893, 
and your verdict will be for the plaintiff for that sum at least.”

To this charge also no exception was reserved by the defend-
ant. The court then proceeded :

“ The questions in the case beyond the $12.50 are in regard 
to the right of the Chase National Bank to retain the $8000 in 
currency and the $7000 draft. You will see that, with the ex-
ception of this $12.50, I put the case as though when Bush 
came in with his bag containing $8000 in currency and $7000 
in a draft, those two, the currency and the draft, had been re-
ceived by Porter and credited upon the note, and this form, this 
illegal, improper form of taking Bush’s individual check and 
having it certified by himself as cashier, had not been gone into. 
The questions in the case beyond the $12.50 are in regard to 
the right of the Chase National Bank to retain the $8000 in 
currency and the $7000 draft. Now, this money, this currency, 
was without question taken by Bush from the vaults of the 
Elmira bank without authority, and was its property, but in-
asmuch as it was currency or money, bank bills, if it was re-
ceived by the defendant in good faith, in due course of business 
and for the payment of a valid debt, the defendant is not sub-
jected to the risk of repayment to the person from whom it was 
illegally obtained.”

Coming to consider the draft for $7000, the court first called 
the attention of the jury to the fact that there was some dis-
pute in the testimony as to ■whether this draft, when originally 
offered by Bush to the Chase bank in part payment of his debt, 
was drawn to his individual order or to his order as cashier, 
but expressed an opinion that it was satisfactorily establis 
by the testimony adduced by the Chase bank that the dra , 
when first offered to that bank, was drawn to Bush’s indivi ua 
order, and that the adding of the word cashier after the name 
of Bush, so as to make it payable to him as cashier, was su se 
quently done, and that such also was the case as to the en o 
ment on the draft making it payable for deposit in the 
National Bank to the credit of Bush, cashier, that is, o 
Elmira bank. The court, however, instructed the jury t a
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any event the addition of the word cashier upon the face of the 
draft and the endorsement put upon it was of no importance 
except as a mere element of proof on the subject of the good 
faith of the Chase bank in having received the money and draft 
from Bush. Thus treating the fact that the draft was signed 
by Bush as cashier, and was payable to his order as cashier for 
deposit in the Chase bank to the credit of the Elmira bank, as 
irrelevant, except on the question of good faith, the court came 
to consider whether the Chase bank was entitled to retain the 
proceeds of the draft. The jury were instructed that “ in the 
absence of any authority in the cashier to draw cashier’s drafts 
to his own order in payment of his individual debts, the person 
who receives such a draft in payment of a cashier’s individual 
debt takes the risk of being obliged to pay the draft to the 
bank. . . . Thfe general authority of the cashier to draw 
drafts or checks on the bank in the conduct of its business does 
not, by itself, permit him to draw such drafts or checks in pay-
ment of his personal debts or to raise money for the transaction 
of his personal business. When, therefore, he draws a draft or 
a check on the bank payable to his own order, and for his own 
individual debt, the party acting thereon takes the risk that he 
may act without authority to do so.”

mi • ,
me jury, however, were instructed that either express or 

nnplied authority might have been conferred to draw such drafts, 
nt that, as there was no proof tending to show express au- 

t ority, it could only be found by implication. The source from 
w ich such implication might be derived from the proof before 
it was stated to the jury as follows :

The authority of a cashier may be inferred from the gen-
era manner in which, for a period sufficiently long to establish a 
Se t ed course of business, he has been allowed, without interfer-
ence, to conduct the affairs of the bank. It may be implied 

ne conduct or acquiescence of a corporation as repre- 
^en by its board of directors. When during a series of years 
with111 nUmGrous business transactions he has been permitted 
tic l°Ut °^ec^on’ ail<^ in bis official capacity, to pursue a par- 
ba^1* C?Urse conduct, it may be presumed, as between his 

an those who in good faith deal with it upon the basis
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of his authority to represent the corporation, that he has acted 
in conformity with instructions received from those who have 
the right to control its operation. His authority is to be im-
plied from the acquiescence of the directors in permitting an 
officer, during a series of years, to pursue a particular course of 
conduct, and this acquiescence is derived from their actual knowl-
edge, or from what should have been their knowledge of the 
conduct, of the course of business of the officers.”

Commenting at length upon the testimony showing the draw-
ing of checks by Bush as cashier to his individual order, and 
pointing out the fact that the proof on the subject was different 
and stronger than had been the proof in the case when pre-
viously tried, the question of fact as to the existence of the 
course of business authorizing the inference of authority in Bush, 
was submitted to the jury. Exceptions whre reserved by the 
receiver to the foregoing rulings, as well as to the refusal of the 
court to give instructions which were asked, embodying asserted 
principles of law which were directly antagonistic to those 
charged by the court to the jury. There was verdict and judg-
ment against the Chase bank for $12.50 with interest, and the 
case was taken again to the Circuit Court of Appeals. That 
court, considering that all the legal controversies in the case 
had been settled by its previous opinion, and that the additiona 
evidence on the subject of course of business was sufficient to 
support the verdict as to the proceeds of the draft for $7000, 
affirmed the judgment, for the reasons just mentioned, whic 
were stated in a per curiam opinion.

Mr. Edward B. Whitney for plaintiff in error.
Mr. Thomas Thacher for defendant in error. Mr. Alfred 

Thacher was on the brief.
Mr . Justice  White , after making the foregoing statement, 

delivered the opinion of the court.

1st. The illegality of the check for $15,012.50 and ? 
resulting from charging it to the account of the Elmira 
dot open to controversy. The ruling to that effect on
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trial seems to have been acquiesced in by the Chase bank, since 
it prosecuted no writ of error, and this is also true of the case 
now before us. Besides, no exception was saved by the Chase 
bank at the trial now under review to the instruction of the 
court concerning the illegality of the check and its insufficiency 
as a charge against the funds of the Elmira bank on deposit 
with the Chase bank. That question may be therefore put out 
of view.

2d. The errors assigned by the receiver of the Elmira bank 
concerning the right of the Chase bank to retain the $8000 
paid it in cash are also in substance not open to inquiry because 
of the verdict of the jury. Whether the $8000 in currency 
was actually received by the Chase bank from Bush in good 
faith in part payment of his note was left by the court to the 
jury under adequate instructions, and these issues of fact are 
therefore foreclosed by the verdict in favor of the Chase bank. 
It follows that the $8000 when deposited was the money of 
the Chase bank, received by it in part payment of a debt. 
This leaves open only the question whether one, who has in 
good faith received currency in payment of an existing debt, 
can be compelled to repay such currency because it subse-
quently develops that the currency paid had been embezzled 
by the one who made the payment. That under such condi-
tions repayment cannot be exacted is elementary and is not 
disputed. It is equally clear, we think, that the court correctly 
charged the jury that the burden of showing fraud on the part 
of the Chase bank was on the receiver.

3d. Conceding, without so deciding, the correctness of the 
r ing of the court below as to the right to imply authority 
on the part of the cashier to draw a draft in his official capac- 
1 y in his individual favor from the course of previous business,

ail to perceive its relevancy to the case before us. The 
ra^ f°r which was collected by the Chase bank, was 

no rawn by the cashier to his individual order, but was drawn 
y im as cashier to his order as cashier, and was endorsed for 
eposit to his credit as cashier. It was therefore but an order 
rans erring the funds of the Elmira bank, which were on de- 

P°si in the Philadelphia bank, to the deposit account of the El-
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mira bank with the Chase bank. True it is that Bush, from 
one view of the testimony, first tendered a draft signed by him-
self as cashier to his individual order; but such draft was not 
taken by the Chase bank. It may be, if the principles of au-
thority implied from a course of business as announced by the 
lower court, be sound, and if the facts brought this case within 
such a rule, if the Chase bank had taken the cashier’s draft to 
his individual order, it could have retained the money. We 
are not however called upon to pass upon the rights of the 
parties upon the basis of what might have been done, but alone 
upon what was done. We may not indulge in conjecture, but 
must dispose of the case as depending upon the real, not the 
imaginary transaction. Measuring the rights of the parties by 
this rule, we see no escape from the conclusion that the money 
collected by the Chase bank for account of the Elmira bank 
was obviously the property of the latter. The draft on Phila-
delphia was refused because of the delay which it was feared 
would attend its collection. The certified check was taken. 
It was for the entire debt, principal and interest. It was at 
once charged. The sum to the credit of the account of the 
Elmira bank when the check was charged was more than suf-
ficient to pay it. Upon the theory of the good faith of the 
transaction, on the part of the Chase bank, its debt was paid, 
and it could have no possible interest in the proceeds of the 
collection of the draft. Of course, on the theory that the 
Chase bank was suspicious of the legality of the certified check 
and of its right to debit the Elmira bank with it, the purpose 
to retain a right in the proceeds of the draft would be in rea 
son conceivable. But to indulge in this hypothesis would e 
to assume the existence of bad faith, and hence to defeat t e 
right to the proceeds of the draft and of the money as well.

It follows that there was error committed in the instructions 
as to the right of the Chase bank to retain the $7000 collect6 
by it from the proceeds of the draft in favor of the mira 
bank, and .

The judgment of the Circuit Court of Appeals is t 
reversed and the case remanded to the Circuit 00™. w 
directions to set aside the verdict and gra/nt a new tma.
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COMMERCIAL PUBLISHING COMPANY v. BECK-
WITH.

ERROR TO THE SUPREME COURT OF THE STATE OF NEW YORK.

No. 132. Argued December 19, 1902.—Decided February 23, 1903.

1. Where a right to recover as the result of a judicial sale made under de-
crees, both of the courts of the United States and of a State other than 
that in which the action is brought, is unquestionably set up in the com-
plaint, Federal questions exist in the record and a motion to dismiss 
must be denied.

2. Questions involved in the construction of a contract for the advancement 
of money and its repayment and the effect of the lien which the lender 
has on the accounts pledged as security for such repayment, are not 
Federal in their nature, and this court must assume that the construction 
given by the highest court of the State in which the action was brought 
is correct.

3. Where the highest court of a State has construed decrees made by a 
United States court and a state court of another State authorizing the 
sale of certain accounts by a receiver as merely authorizing a sale of the 
receiver’s right, title and interest in such accounts, and that such right, 
title and interest was subject to the lien of one who had advanced money 
on the faith of a contract authorizing him to collect such accounts and 
repay himself thereout, such construction is not an unreasonable one, 
and the burden rests upon the plaintiff in error to show that such con- 
stiuction is in violation of the due faith and credit clause of the Federal 
Constitution. And the judgment will be affirmed unless the record 
shows with certainty that such construction did deny due faithand credit 
to the decrees in question.

A Tennessee  corporation, styled the Commercial Publishing 
Company, brought this action in a court of the State of New 

ork to recover from Samuel C. Beckwith a sum of money 
w ich, it was averred, belonged to the publishing company. It 

as alleged in the complaint that the right was derived from 
one ,rawford, who, it was averred, became the owner of cer- 

m newspaper advertising accounts, on which payments had 
oen made to Beckwith, the aggregate thereof constituting the 

sue(^ for. ^he manner in which Crawford was asserted 
th f'n acqmred the ownership of the accounts will appear in 

o owing statement summarized from the pleadings :
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On September 30,1893, an action was begun in the Chancery 
Court of Shelby County, Tennessee, to foreclose a deed of trust 
which had been made by the Memphis Appeal Company, pub-
lishers of a newspaper known as the Memphis Appeal-Avalanche. 
Samuel C. Beckwith was made a party defendant to the cause. 
Cotemporaneously with the filing of the bill, a receiver of the 
assets of the newspaper company was appointed, and he con-
tinued the publication of the paper. Although the complaint 
in the action at bar did not set out the nature of the contro-
versy in the Tennessee suit between the trustees, who were 
plaintiffs in the action, and Beckwith, it was alleged that a 
short time after the bill was filed Beckwith procured the re-
moval to a Circuit Court of the United States of a separate 
controversy existing between himself and the trustees, in which 
court it was averred such controversy thereafter continued. 
Subsequently, it was alleged, other actions were filed in the 
Tennessee court against the Memphis Appeal Company, which 
actions were ultimately consolidated with the trustee cause. 
It was charged that in the month of April, 1894, like decrees 
were simultaneously entered in the consolidated actions in the 
state court and in the one which had been removed to the 
United States court, and that, under such decrees, a sale was 
had bn June 16, 1894, of the property vested in the receiver, 
including the accounts due said receiver, representing moneys 
earned by the receiver in the operation of the newspaper, of 
which the accounts upon which Beckwith had collected the 
money sued for formed a part. At this sale, it was alleged, 
Crawford became the purchaser of all the property embrace 
in the order of sale, and he thereafter assigned his purchase to 
the plaintiff.

In an amended answer Beckwith admitted having collect 
and retained the moneys sued for, and specially denied t e 
other allegations of the complaint. He also set up as a defence 
that he had collected the moneys in question rightfully, un er 
the authority of an agreement with the Memphis Appeal 
pany made prior to the execution of the deed of trust er 
fore referred to. He further alleged that the receiver neve^ 
acquired title to the moneys, and had never offered for sa e o
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sold any right or title thereto. Subsequently, by supplemental 
answer, it was alleged that after the execution of the decrees 
of sale, and on appeal from a final decree which had been en-
tered in the consolidated cause, the Supreme Court of the State 
of Tennessee adjudicated that the trust deed and all proceedings 
based thereon were null and void, and that, by reason thereof, 
the sale in question was a nullity.

The action at bar was tried by a jury, upon an agreed state-
ment of facts. By direction of the court there was a verdict 
in favor of the plaintiff for the full amount claimed. This 
judgment was affirmed by the appellate division of the Supreme 
Court of the State of New York. An appeal was then taken to 
the Court of Appeals of the State, which reversed the judg-
ment, and ordered the complaint to be dismissed with costs. 
167 N. Y. 329. The judgment of the Court of Appeals having 
been made that of the trial court, a writ of error from this 
court was prosecuted.

Mr. A. Walker Otis for plaintiff in error.

Mr. Anthony B. Porter for defendant in error.

Mr . Justic e White , after making the foregoing statement, 
delivered the opinion of the court.

As in the complaint the plaintiff in error unquestionably set 
up a right to recover as the result of a judicial sale made under 
decrees, both of courts of the U nited States and of a State, 

ederal questions exist in the record, and the motion which 
as been made to dismiss is therefore denied.
Coming to the merits, the questions for decision are whether 

ue effect was given by the Court of Appeals of New York to 
the decrees in question. Jacobs v. Marks, 182 TF. S. 583, 587.

wo questions were considered by the state court in its opin- 
* 1’ ^^0 meaning and effect of the contract entered 

11 o etween Beckwith and the Memphis Appeal Company;
j 2, whether the rights of Beckwith under the contract had 

nesse °°nc^us^ve^ adjudicated by the prior litigation in Ten-
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The agreement referred to was evidenced by two letters and 
endorsements thereon, and a copy thereof is contained in the 
margin.1

1 Memphis, Tenn., Jan. 3,1891.
S. C. Bec kw ith ,

48 Tribune Building, New York City.
Dear  Sir  : In consideration of special efforts which you pledge yourself 

to make in our behalf to the best of your efforts and ability, and further-
more, in consideration of allowing you nothing in the shape of salary, 
office rents or traveling expenses, we hereby authorize and appoint you 
our sole and exclusive agent for a term of five years from September 1, 
1891, and sooner if possible, on a plain commission basis of twenty-five per 
cent on all business for all that portion of the United States, north of a 
line running east and west with the southerly boundary of Ohio, Missouri, 
embracing Cincinnati and St. Louis, including these two points.

All applications for rates, space, etc., from aforesaid territory to be re-
ferred to you, and in case we should make a deal direct with any parties, 
agent or advertisers, from your territory (which, however, is not con-
templated, ) we will allow you the commission named upon same, and refer 
it to you for collection.

You are to collect all bills and render monthly statements, and to be 
held responsible for all accounts, except where a concern should fail 
through no fault of yours, and, in event of that, you are simply to lose 
your commission, but not to be liable beyond that.

You are not to represent any other morning paper in the State of Ten 
nessee or Arkansas without our consent in writing, but to do all you ca 
in every way, and at all times, within the above territory, to advance t e 
interests of the Appeal-Avalanche.

Memph is  Appeal -Aval anc he  Comp any .
T. B. Hatch ett , Bus . Manager.

Accepted. S. C. Beckw ith .
Memphis, Tenn., Jan. 3,1891.

The  Memph is  Appe al  Compan y ,
Memphis, Tenn. j

Gentle men  : In consideration of a contract this day entered into y 
between us, I hereby agree to advance to you thirty thousan 
($30,000.00,) as follows: 12th of

$5000 in cash on or before January 7th, $5000 on or before t io _ 
January, 1891, then $5000 on the 26th of January, 1891, to take up 
note now in the Nassau Bank of N. Y. for that amount. And $1 , 
time to time as you may advise me and so desire. gom.

The amount napied of $30,000.00 to be loaned you on the 
pany’s notes, endorsed by W. A. Collier, and I am to be furthei sec^ _ 
a deposit as collateral of an equal amount of the capital stoc
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In disposing of the first question the court held that “ The 
clause of the agreement giving to Beckwith the right to collect 
all of the bills was evidently intended to give him the control 
of the proceeds resulting from the advertisements, so that he 
could apply the same upon his loan to the amount of $1000 
per month,” and that the clause referred to “ was in the nature 
of an equitable pledge of the receipts for that purpose.” It 
was further held that the receiver of the newspaper took pos-
session of the assets and business thereof subject to the liens 
and obligations of the corporation, (in other words, took only 
the interest which the corporation had in the property which 
it assumed to possess and own,) and as the receiver “ accepted 
and published the advertisements procured by the defendant 
(Beckwith), he (the receiver) must be deemed to have done so 
under the contract which the defendant (Beckwith) had with 
the corporation, and under that contract the defendant had the 
right to collect the moneys accruing for such advertisements, 
and to retain out of such collections a sum not to exceed 
$1000 per month, to be applied upon the loan.” It is manifest 
that the question of the proper construction of this contract 
being non-Federal in its nature, is not subject to review, and 
we consequently assume that the construction was correct.

The second question was treated as involving only the issue 
of res judicata. Considering the final decree entered in the 
consolidated action, and the decree as subsequently entered by 
the trial court upon the mandate of the Supreme Court of 

ennessee, it was decided that the Tennessee court “ did not 
adjudicate nor attempt to determine the right of Beckwith to

company, and which stock shall not be increased without my consent 
lmg the term of this loan; neither shall any encumbrance be placed 

uPon same.
me^ an<^ ’n^eres^ at s* *x Per cent to be paid me in monthly install- 

n 8 y monies coming into my hands from the advertising in your 
Per? in amounts, say $1000 per month, until paid.
q  _ S. C. Beckw ith .

• K.: Memp his  Appeal  Comp any .
, j, , T. B. Hatc het t , Business Manager.

mtn As the debt is reduced I will surrender stock collateral pro
C. Beckw ith .
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the moneys received by him for advertisements inserted in the 
paper by the receiver after his appointment.” The court then 
said—evidently assuming that the last decree embodied the 
direction for sale—“ Under the judgment the purchaser became 
entitled to all the moneys due and owing to the receiver by 
reason of the publication of the paper, but moneys that did not 
belong to the receiver, or to which he was not entitled, did not 
pass to the purchaser, and we find nothing in the prior decree 
that is an adjudication upon this question.” In effect, there-
fore, the Court of Appeals of New York construed the decrees 
of sale and held that the direction to sell merely authorized a 
sale of the right, title and interest of the receiver in the ac-
counts in question and left for future determination, in any 
controversy which might arise in respect thereto, the question 
of the extent of the interest, if any, of the receiver in such 
accounts.

The sole contentions which are open for our consideration 
are, did this judgment fail to give full faith and credit to the 
judicial proceedings in the Tennessee courts as required by sec-
tion 1 of article IV of the Constitution, and did it deny due 
efficacy to a title or right claimed under an authority exercised 
under the United States. It is strenuously argued that, prop-
erly interpreted, the decrees directed a sale of the accounts as 
they stood on the books of the receiver, and that the effect of 
the decrees and the sale made thereunder was that any right to 
or lien possessed by Beckwith in the moneys due upon the ac 
counts was transferred to the proceeds of sale of all the property 
of the Memphis Appeal.

In considering this question it is to be observed that the rec 
ords of the proceedings in the actions in which the decrees re i 
upon were rendered were not offered at the trial below, but a^ 
the case was disposed of solely upon an agreed statemen 
facts, to which certain of the decrees made in those actions we 
annexed as exhibits. To this agreed statement therefore, an 
to it alone, we are to look, for the purpose of determining 
question presented for decision. A summary of the sta em 
will be found in the margin.1 _____ _________——

1 On January 3,1891, the Memphis Appeal Company, then engaged
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It is to be borne in mind that upon the plaintiff in error rested 
the burden of establishing that the decrees of sale were not 
given the due effect to which they were entitled, and if it has 

lishing a newspaper at Memphis, entered into the contract with Beckwith 
which has heretofore been set out. Beckwith made the advances stipulated 
and $20,000 thereof was owing to him at the time the action at bar was in-
stituted. While the Memphis Appeal Company was a going concern Beck-
with, under the contract aforesaid, procured advertising orders, the indebt-
edness upon which collected by him was the basis of the recovery sought 
in this action. After the making of the contract and prior to September 30, 
1893, the Memphis Appeal Company executed a deed of trust upon its prop-
erty to secure certain creditors. On the date named Andrew D. Gwynne 
and others, the trustees under the deed of trust, brought suit to enforce 
that instrument. Beckwith was made a party defendant, and a receiver 
was appointed, who took possession of the property of the Memphis Ap-
peal Company and continued the publication of its newspaper from Septem-
ber 30, 1893, to June 16, 1894. On October 5, 1893, Beckwith procured the 
removal of the controversy between himself and the trustees into a court 
of the United States, and that controversy there continued, though it does 
not appear how it was terminated, if it ever was.

Beckwith served written notice on the receiver that he claimed that his 
rights under the contract were not affected by the appointment of the 
leceiver, and the receiver replied disputing the right of Beckwith to col-
lect moneys for advertising matter which might he published by the re-
ceiver.

After the institution of the trustee suit sundry actions were filed in the 
same court by general creditors and others against the Memphis Appeal 

ompany, which were afterwards consolidated with the trustee suit. In 
1894, in the consolidated action, and in the action pending in the 

mted States court, a decree of sale was entered, “on the motion of the 
several complainants,” directing a sale of the property in the hands of the 
^coiver, because of the asserted fact that the property was deteriorating 
aft W^S se^"suPl30rting. The property which was ordered to be sold,

“T1 a<^vei^semen^ was thus described in the order:
lege T ^ern^'s Appeal-Avalanche newspaper, with all the rights, privi- 
same’ .ene^8’ franchises, etc., belonging to or in any way pertaining to 
incorne0^^161 '^s £o°d will, subscription list, advertising patronage, 
p 1116 an Pr°fits, and all the machinery, appliances, furniture, material, 
of the1 asse^8’ etc., °f every kind and description, and the general outfit

“ Hene''S^aPer now the hands of the receiver in these causes.
saving W1/i an<^ every kind.and description of property in his hands, 
Compan11 eXCe?^ ^le unc°Uected book accounts of the Memphis Appeal 
placed acc’'uinS prior to his appointment as receiver, and which were 
collon+J^ aU^S for c°hection. Such of these acqounts as remain un- 
vvuected will not be sold.
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failed to sustain such burden this court cannot say that error 
was committed by the judgment below rendered.

The decrees of sale were made in the consolidated action in

“All accounts which may be or are to become due to the receiver by 
reason of the operation of the newspaper in his hands will pass to and be 
acquired by the purchaser at this sale, who will become the full owner 
of the same. And such purchaser will take the property decreed to be sold 
herein, subject to all of the contract obligations incurred by the receiver, 
and will assume the payment of same, including any amount due the 
receiver on the day of sale for overchecks made by him for personal 
advances on account of the property in his hands. Excepting only the 
certificates issued by the receiver for the payment of which the purchaser 
shall in no way be liable.”

After directing that the receiver report his proceedings under thedecree 
to the court, it was further recited as follows:

“ The purchaser at the sale herein ordered will acquire the absolute title 
to all the property decreed to be sold, free from all claims, liens, and en-
cumbrances whatever, save as provided above as to the contract obligations 
of the receiver; and the proceeds of sale will stand in these causes in lieu 
and place of the property itself.”

Subsequently the decree of sale was modified by directing a sale to be 
made by the clerks of the respective courts, as commissioners. Respect-
ing the sale and the confirmation thereof, it is recited in the agreed state-
ment as follows (italicsnot in original):

“ 13. Thereafter and on the 16th day of June, 1894, said commissioners, 
acting under the decrees aforesaid, sold at public auction in the city o 
Memphis, the property aforesaid, and also all the right, title and interest of 
said receiver to the various sums set forth in Exhibit B annexed to the com 
plaint herein, and in and to the claims of said receiver against the par ies 
therein mentioned for said advertisements published by said receiver for sir 
account in said Memphis Appeal-Avalanche between September 30,1893, an 
June 16, 1894, as aforesaid, when and where same was struck off to on 
West J. Crawford, he paying therefor to said J. B. Clough and E. B. c 
Henry as such commissioners the sum of $65,200, and he being the hig esj 
best and last bidder therefor. That whatever title the receiver had to sai 
sums set forth in Exhibit B was derived from said trust deed an 
pointment as such receiver. On the 3d day of July, 1894, deciees 
simultaneously entered in said actions thus pending in said Chancery 
of Shelby County, and said Circuit Court of the United States, con 
the sale.” , tjon

On March 26, 1896, a final decree was entered in the consolidated 
determining the rights of a large number of persons, one such being 
with, whose claim of a lien on the fund under an execution issue 
action brought by a named party other than Beckwith, in w ic 
judgment had been obtained against the Memphis Appeal Compan
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the state court and in the action pending in the United States 
court, and preceded, by nearly two years, the making of the 
final decree, which however was entered only in the consoli-
dated cause, and not in the action pendingin the United States 
court. It is disclosed by the record that in two of the actions 
which were consolidated—that filed by the trustee and one on 
behalf of certain employes of the Memphis Appeal Company— 
liens were asserted upon all the assets which came into the pos-
session of the receiver, viz., those embraced in the deed of trust 
which was sought to be foreclosed. The deed of trust was 
made long after the execution of the contract between Beck-
with and the Memphis Appeal Company, and vested rights, if 
any, of Beckwith were not affected by the execution of the deed 
or by the appointment of a receiver. The agreed statement is 
silent as to what was the controversy between the trustees and 
Beckwith, but Beckwith, in the correspondence with the re-
ceiver claimed that his contract right was unaffected by the 
receivership. Now, in the recital in the decrees of sale of the 
property to be sold there is first an enumeration of property 
generally, in language similar to that contained in the deed of 
trust; there is then an exemption from sale of uncollected book 
accounts accruing prior to the appointment of the receiver; 
and next is the following recital: “ All accounts which may be 
or are to become due to the receiver by reason of the operation 
of the newspaper in his hands will pass to and be acquired by 
t o purchaser at this sale, who will become the full owner of 
1e same-” It may be fairly inferred, that Beckwith then was
^verru ed and he was allowed an appeal. A portion of the defendants 
after ^r.osecu^ed an appeal to the Supreme Court of Tennessee, and

' e.dec’sl°n that appeal a decree was entered in the trial court in 
The011”117 t0 the directions of the Appellate Court, on July 8, 1896. 
cree Beckwith was disposed of by a general affirmance of the de-
late Co °Wj eXCePt as Particularly specified in the judgment of the Appel- 

the a^Ord’ the purchaser at the sale, “duly assigned and transferred to 
ant \ claims, demands and right of action against the defend-
ferred t*0” ac<^u^red hy virtue of the sale of June 16, 1894, above re-

be °‘ As heretofore stated, the collections made by Beckwith sought 
cured ?C°^ered the action at bar were made on advertising orders pro- 

y eckwith under the contract and published by the receiver.
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and prior thereto had been making direct collections from ad-
vertisers under the assumed authority of the contract, and he
was undoubtedly asserting the right to retain the moneys which 
he might collect upon advertisements which had been procured 
by him. The sum due upon such accounts for advertisements 
published by the receiver was small as compared with the main 
assets in the custody of the receiver, yet, in that portion of the 
decree which made the liens and encumbrances operative against 
the proceeds of sale, the entire proceeds of sale and not the 
proceeds of a particular portion of the property sold were made 
subject to all liens and encumbrances sought to be enforced in 
the litigation.

As before stated, the record shows that, in two of the actions 
which had been consolidated, the complainants were asserting 
liens against all the property which had come into the posses-
sion of the receiver, and the decree of sale recites that the sale 
was ordered upon the motion of the complainants. Beckwith 
nowhere appears to have been an active participant in obtain-
ing such decree or assenting thereto. It does not even appear 
that, at the time of the entry of the decrees of sale, he was a 
party to any of the actions which had been consolidated, for it 
cannot in reason be so inferred from the mere circumstance 
that nearly two years after, on the entry of the final decree, he 
is referred to therein as being a cross complainant in one of the 
actions seeking to enforce a lien, the nature of which was no
disclosed.

The stipulations contained in the, agreed statement, particu-
larly the recitals in subdivision numbered 13, lend color to the 
construction that, as respects the accounts in question, all tha 
was intended to be sold was the right, title and interest of t e 
receiver therein, the nature and extent of which title was 
unadjudicated. The expression, “ the property aforesaid,” use 
in the paragraph, it may well be argued, was intended to re 
to something distinct from the accounts in question, an e 
language may properly be interpreted as relating to the prop6 J 
covered by the trust deed, which came into the possessio 
the receiver. A reasonable construction of the paragrap 
be adopted supporting the claim that, as regards the acco >
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all that was sold was the right, title and interest of the receiver 
therein. In the light, therefore, of all the circumstances which 
have been detailed, we cannot sustain the contention of the 
plaintiff in error that the guaranty clause of the decrees, trans-
ferring liens upon the property to the proceeds of sale, was in-
tended to apply to the accounts in question without indulging 
in conjecture and giving to the plaintiff in error the benefit of 
the doubts which arise as to the precise meaning of the decrees.

The parties having chosen to try the case on a statement of 
facts, which does not afford us the means of saying with that 
certainty which is required, that the judgment below denied 
due faith and credit to the decrees in question, we cannot, in 
view of the burden of proof, reverse the judgment below; and 
it is therefore

Affirmed.

UNITED STATES v. BARRINGER.

APPEAL FROM THE COURT OF CLAIMS.

No. 252. Argued January 5,1903.—Decided February 23,1903.

The provisions in the sundry civil appropriation act of June 11, 1896, and 
m the prior acts of Congress referred to in the opinion, in regard to leaves 
of absence to the employes of the Government Printing Office, and for pro 
rata extra pay to those not receiving leaves of absence, relate only to 
permanent employés, or employes regularly employed on the Congres-
sional Record and do not relate to temporary employes.
is constinotion of the statutes referred to is in accord with the interpre- 

on placed thereon by the Public Printer and also by Congress in ap- 
propiiating for the payment of such extra pay allowed in lieu of such 
leaves of absence.

The  findings of the Court of Claims upon which it predicated 
e conclusion that the plaintiff was entitled to judgment 

gainst the United States are as follows :
• The claimant, Arthur B. Barringer, was from time to 

me employed as a compositor in the Government Printing 
vol - CLxxxvni—37
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Office during the following periods : December 31,1895, to Feb-
ruary 26, 1896, inclusive; July 2, 1897, to July 31, 1897, inclu-
sive; December 10, 1897, to July 16, 1898, inclusive; Octo-
ber 24, 1898, to March 4, 1899, inclusive ; October 28,1899, to 
April 27, 1900, inclusive, aggregating one (1) year, eight (8) 
months and twelve (12) days.

“ II. During his term of service as such he was paid at the 
rate of three dollars and twenty cents ($3.20) per diem of eight 
hours for the time served prior to July 1, 1899, amounting to 
one (1) year, two (2) months and twelve (12) days, and at the 
rate of four dollars ($4) a day for such service rendered after 
July 1, 1899, amounting to six (6) months.

“ III. He was not during any of the times of his employment 
allowed leave of absence or pro rata pay for leave of absence. 
If allowed leave of absence of thirty (30) days a year, he would 
have been entitled to fifty-one (51) days’ leave.

“ If instead of taking such leave he had been paid pro rata 
for the same, he would have been paid three dollars and twenty 
cents ($3.20) a day for thirty-six (36) days and four dollars ($4) 
a day for fifteen (15) days, amounting to one hundred and 
seventy-five dollars and twenty cents ($175.20).

“ IV. The claimant did not, at any time during his several 
terms of service, set forth in finding I, apply for a leave of ab-
sence or for a money equivalent for the same. No leave of ab-
sence was granted or allowed to the claimant, for the reason 
that under the rules adopted by the Public Printer regarding 
leaves of absence persons temporarily employed were not gran e 
leave.

“ V. All employés of the Government Printing Office in service 
from the 1st of July, 1886, to the 30th of June, 1895, whether 
permanent or temporary, have been paid for all accrued u 
unused leaves of absence. The last of the appropriations or 
such unused leaves was that of fifty-seven thousand eight un 
dred and fifty-nine dollars and sixty cents ($57,859.60), ma e 
by the act of July 19, 1897, 30 Stat. 134, and was based on an 
estimate of the Public Printer, who in transmitting the same o 
the Senate informed that body that it included 1 many enipoy 
whose terms of service in the office were only for peno s
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less than one year,’ and that ‘ the amounts of pro rata leave 
which accrued to such persons are herewith included in the re-
spective years in which they were earned.’ ” 37 C. Cl. 1.

J/r. Assistant Attorney General Pradt for appellant. Air. 
Assistant Attorney Anderson was on the brief.

ALr. George A. King for appellee. Air. William B. King 
was with him on the brief.

Mr . Justice  White , after making the foregoing statement, 
delivered the opinion of the court.

Although the court below found that among the rules for the 
government of the Printing Office adopted by the Public 
Printer, in pursuance of power conferred by law, there was a 
rule forbidding the allowance of leaves of absence to temporary 
employés, the court in effect treated the rule in question as 
void, since it assumed that, by the acts of Congress governing 
the Printing Office, temporary employés of the office were en-
titled to leave of absence with pay. The court deemed that the 
duration of such leave of absence was such proportion of the 
yearly annual leave allowed to permanent employés as the 
period of service of the temporary employé in each year bore 
to a year’s employment. From the premise of law thus assumed 
the court held that where a temporary employé had not been 
allowed his leave of absence because of the enforcement by the 

ublic Printer of the rule denying the right to such leave, the 
temporary employé was entitled to be paid an extra amount 
equal to the sum of his regular wages for the period which 
would have been embraced by the leave had it been granted, 
n effect, therefore, the conclusion of the court was that because 
e statutes were held to allow to a temporary employé leave 

0 a sence with regular pay, they must be construed as allow-
ing to such person extra pay without leave, and this upon the 

^le ernP^°y® who had a right to leave with pay, 
enftl n°^ rece^ve<^ under the circumstances stated, was 

.1 e ’ so speak, to a commutation in money at his regular 
e o wages for the period of leave of which he had been de-

prived.



580 OCTOBER TERM, 1902.

Opinion of the Court.

The conclusion thus reached was stated by the court to be 
exceptional and anomalous, but was deemed to be required by 
what was conceived to be the unambiguous purport of a provi-
sion, held to be mandatory, found in the act of June 11, 1896, 
making appropriations for sundry civil expenses of the govern-
ment for the fiscal year ending June 30, 1897. 29 Stat. 413. 
The provision in question was said to be entirely new in the 
legislation of Congress with respect to leaves of absence to the 
employés of the Government Printing Office. Whilst the anom-
alous result of the conclusion, as observed by the court below,is, 
we think, apparent, it would seem to us that a yet greater anom-
aly is involved in the premise which was taken for granted, 
that is, that the statutes contemplate the enjoyment by mere 
temporary employés of the provisions of law relating to an an-
nual leave of absence. We think this is so, because singular as 
may be the conclusion that since employés enjoy the right to 
leave with pay, they are therefore entitled to extra pay with-
out leave, we think it is far more singular to conceive that one 
who is engaged for a temporary employment, say for a day or 
a week or a month or so, comes within the purview of the stat-
utes providing for annual leaves of absence.

If, however, the acts of Congress compel the adoption of the 
premise assumed or the conclusion drawn from it by the court, 
however anomalous they may be, our duty is to enforce the re-
sult. Whether the acts of Congress do either cannot be ascer-
tained by a mere reference to the particular proviso in the ap-
propriation act which constrained the judgment of the cour 
below, but must be determined by an examination of the ac^ 
of Congress concerning leaves of absence to employes in 
Government Printing Office from the beginning. The review 
of the statutes for the purpose of determining whether eave 
with regular pay involves the right to extra pay without eave, 
will also necessarily require us to examine the same s a u 
upon which the right, if it exists at all, of temporary enip oye^ 
in the Printing Office to leave of absence must rest. n F 
posing to first investigate such question we are not unmin 
of the fact that the government at bar did not at al 1S1^ 
the assumption indulged in by the lower court, but res
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claim to reversal on other grounds. In view of the fact, how-
ever, that we must correctly administer the statutes, and that 
the question as to the right of a temporary employé to leave of 
absence has been fully presented by the appellees, we shall ex-
amine and decide it. The problems, then, for solution in the 
order stated are, First. Do the acts of Congress which provide 
for leave of absence to the employés of the Government Print-
ing Office embrace mere temporary employés of such office ? 
and, Second. If such employés are so embraced, do the statutes, 
whilst providing for leave in favor of the temporary employés 
with pay during the term of the leave, provide also for extra 
pay without leave where the leave has not been enjoyed be-
cause of a rule of the Printing Office forbidding its allowance ?

The original grant of authority to allow leaves of absence, 
with pay, to employés of the Printing Office was the act of 
June 30, 1886. 24 Stat. 91. The statute consisted of two sec-
tions, in the second of which it was provided that the act should 
take effect on and after the first day of July, 1886. The first 
section is as follows :

“That the employés of the Government Printing Office, 
whether employed by the piece or otherwise, be allowed a leave 
of absence, with pay, not exceeding fifteen days in any one 

seal year, after the service of one year and under such regu- 
ations and at such time as the Public Printer may designate, 
uch employés as are engaged on piece work shall receive the 

same rate of pay for the said fifteen days’ leave as will be paid 
o day hands : Provided, That those regularly employed on the 
ongressional Record shall receive leave, with pay, at the close

° s®ss^on’ Pro for the time of such employment.”
e think the employés embraced within this statute were 

permanent employés and not those who might be called in for 
eniporary or emergency purposes, since the object of the stat- 

^rov^e ^or annual leave during each fiscal year, and 
doubt*176 WaS .a^owed onky after the service of one year. Any 
allo ^'S construction is removed by the proviso which 
Reco ra^a ^eave to regular employés of the Congressional 
plov'1' AS Juration of the work which this class of em- 

v es performed was necessarily limited by the sessions of
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Congress, it is obvious that they were considered as excluded by 
the general language in the prior portions of the act, and hence 
an exceptional provision giving them its advantages was in-
serted. And the proviso itself adds emphasis to the significance 
arising from its enactment, since it conferred the benefits only 
on such employés as were regulwrVy employed for such work, 
and therefore excluded those merely called in to meet an emer-
gency in the employment in question.

It is also obvious that the Public Printer in administering 
this act did not interpret it as embracing temporary employés, 
since the rules of his office excluded employés of that character 
from the grant of leaves of absence. And the appropriations 
made by Congress to execute the act of 1886, one of the acts 
being enacted by the very Congress which passed the act of 
1886, serve to enforce the meaning arising on the face of the 
act itself. Those appropriations were thus defined : “ To en-
able the Public Printer to comply with the provisions of the 
law granting fifteen days’ annual leave to the employés of the 
Government Printing Office.” (Act of August 4,1886, making 
appropriations for the fiscal year ending June 30,1887,24 Stat. 
255 ; act of March 3, 1887, 24 Stat. 509, and the urgency de-
ficiency appropriation act of March 30, 1888, 25 Stat. 47, mak-
ing appropriations for the fiscal year ending J une 30, 1888.) 
From the subsequent legislation, to which we shall hereafter 
refer, we think that it may be inferred that those charged with 
the administration of the act of 1886 construed it as meaning 
that a year’s service was necessary to give the right to receive 
leave of absence, and that, if after earning and enjoying leave 
by a year’s service, before the completion of another full year, 
the employé severed his connection with the service, he vias 
not entitled to any proportional leave. On August 1, 1888, an 
act was approved, which, with its title, reads as follows, c. > 
25 Stat. 352 : . ' . .

“ An act to extend the leave of absence of employés m 
Government Printing Office to thirty days per annum.

“ That the act entitled ‘ An act granting leave of a^s^nC? e 
employés in the Government Printing Office,’ approve 
thirtieth, eighteen hundred and eighty-six, be so amen e as
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extend the annual leave of absence therein described to thirty 
days in each fiscal year : Provided, That it shall be lawful to 
allow pro rata leave to those serving fractional parts of a year.” 

Clearly this act was but an amendment of the act of 1886, 
and did not attempt to repeal that act or to extend its benefits 
to classes of employés not embraced by the prior act. Its object 
on its face was simply to extend the period of leave of absence 
from fifteen to thirty days and to confer upon the permanent 
employés who were entitled to leave, in accordance with the 
terms of the previous act, an additional right to enjoy the bene-
fits of a pro rata leave, if thereafter they severed their connec-
tion with the service before they had completed another entire 
year’s service so as to be entitled to that year’s leave.

Undoubtedly the statute was thus construed by the Public 
Printer in its administration, since he continued in force the 
rule forbidding leaves of absence to temporary employés, and 
besides construed the statute as giving the right to proportional 
leave of absence to only a permanent employé who had served 
sufficient time to earn at least one annual leave. As the act of 
1888 considered and dealt with the prior law, as administered 
by the Public Printer in pursuance of the authority conferred 
upon him by the act of 1886, and as the act of 1888 conferred 
only a new right in one particular—that is, as to fractional 
leaves to permanent employés—it is not probable that, if it was 
intended to overthrow the construction which the Public Printer 

ad put upon the previous act, by formulating a rule expressly 
excluding temporary employés from the right to leave, that 
some express provision on that subject would not have been in-
corporated into the amendatory act.

What was intended by the act of August, 1888, is moreover 
s own by an act passed by the very same Congress at the same 
session. Thus, the appropriation act for the fiscal year ending 

une 30, 1889, became a law on October 2,1888. That act con-
fined an appropriation “ To enable the Public Printer to com- 

P y with the provisions of the law granting thirty days’ annual 
wa? emP1(W Hie Government Printing Office.” This 
roda |lnine(^a^e^y followed by an appropriation “To pay pro 

eaves of absence to employés who resign or are discharged
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(decision of the First Comptroller).” We have not been referred 
to the decision of the Comptroller to which the act adverts, nor 
have we been able to find it. But, the appropriation made in 
furtherance of the act of 1888 shows that such act was designed 
for the benefit solely of the regular employés, and the authority 
to pay pro rata leaves of absence which it granted was such pro 
rata leaves of absence to employés who, from the nature of their 
previous and permanent service, might expect to earn a full 
annual leave but wTere prevented from doing so by resignation 
or discharge. Appropriations of like character, couched in sub-
stantially identical language, were made for the fiscal year end-
ing June 30, 1890, 25 Stat. 980; 26 Stat. 159; for the fiscal 
year ending June 30,1891, 26 Stat. 371 ; and for the fiscal year 
ending June 30, 1892, 26 Stat. 948. Indeed, the appropriation 
act for the last quarter of the fiscal year ending J une 30,1890, 
makes clear what was the legislative conception of the meaning 
of the right to pro rata leave, granted by the amendatory act 
of 1888, and the character of the employés embraced by it, for 
that act, after appropriating a sum to pay employés entitled 
to annual leave of absence, added the sum necessary to pay for 
the pro rata leaves of “ such ” employés “ who resign or are dis-
charged.”

The contention then that tèmporary employés were embrace 
within the provisions of the act of 1888 not only is in conflict 
with the text'of that act, but is opposed to the administratif 
construction placed upon the act by the Public Printer charg 
with its execution. It is, besides, directly repugnant to t e 
legislative interpretation of that act manifested by Congress, 
during a period of nearly five years, in appropriating the monej 
for its execution. „

In the appropriation acts for the fiscal year ending June ’ 
1893, 1894 and 1895, 27 Stat. 388 ; 27 Stat. 572; 28 Statj 
whilst appropriations were made for the allowance of ana 
leaves of absence to the employés of the Government 
Office, in substance in the same words as found in the Pievla 
acts, the clause contained in the previous acts providing or 
allowance of pro rata leaves to such employés was omitte .

ant. nf 1888 provided
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pro rata leave to the regular employés, the appropriation acts 
for the years 1893, 1894 and 1895 were susceptible, by their 
silence on that subject, of the inference that they did not pro-
vide a sum to pay such pro rata leaves. The attention of Con-
gress was evidently directed to this omission, since, on June 19, 
1894, the deficiency appropriation act for the fiscal year of 1894, 
28 Stat. 93, contained the following :

“To enable the Public Printer to pay to the employés here-
tofore or now employed in the Government Printing Office since 
July first, eighteen hundred and ninety-three, such sums as may 
be due them for leaves of absence, notwithstanding the fact that 
thirty days’ leave of absence, with pay, had been granted to 
such persons in said fiscal year on account of service rendered 
in the preceding fiscal year, and also to pay all employés of the 
said office any leave of absence which they may have failed to 
obtain from the lack of necessary appropriations or other cause, 
sixty-five thousand dollars, or so much thereof as may be nec-
essary.

“Hereafter the Public Printer is authorized to pay j/r«? rata 
leave of absence out of any appropriation for leaves of absence * 
to employés of the Government Printing Office in any fiscal 
year, notwithstanding the fact that thirty days’ leave of ab-
sence, with pay, may have been granted to such employés in 
that fiscal year on account of service rendered in a previous 
fiscal year.” 28 Stat. 94.

This act also created no new class of beneficiaries of leaves 
of absence. It recognized the right of permanent employés, 
w o had for annual services in a previous fiscal year earned 
eave, to be granted in a succeeding year in addition their pro 

rata leave when they were prevented from completing a full 
year of service, by resignation or discharge, as provided in the 
previous statute. The act besides corrected the omission, if 
onussion resulted, from the silence of the regular appropria- 
ion on the subject of pro rata leaves for the fiscal year ending 
une 30, 1894, and, looking to the future, provided a rule for 
e guidance of the Public Printer, making appropriations for 

ea\e of absence without particular specification applicable to 
V^o ^ata leaves in cases where they7 were allowed by law. All
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the reasoning previously adverted to on the subject of the prior 
acts is applicable to this, and constitutes but another confirma-
tion by Congress of the settled construction excluding tempo-
rary employés from the operation of the provisions as to leave 
of absence. It would seem from a document, to which we shall 
have occasion hereafter to more particularly advert, that the 
construction of the pro rata leave of absence clause was some-
what widened in its practical administration after that, from 
and including the fiscal year 1893, by allowing & pro rata leave 
to a permanent employé who had not served a year, and there-
fore had not earned the full leave of thirty days because of the 
termination of his permanent employment, by resignation or 
discharge, before the completion of the year. The exact origin 
of this broadening of the construction of the act has not been 
made manifest, but it is inferable that it arose from expressions 
used in an opinion of the acting Comptroller of the Treasury 
of date July 3, 1894. Dec. First Comp. 1893-1894, p. 260. 
Whilst the ruling in question was subsequently somewhat mod-
ified, such modification had no relation to the particular expres-
sions in the opinion lending themselves to the construction in 
question. 3 Dec. Comp. Treas. 28.

In 1895 a general act relative to the conduct of the Govern-
ment Printing Office was passed. 28 Stat. 601. The twenty- 
third section of that act, in effect, reenacted and recapitulated 
the existing laws on the subject of leaves of absence to the em-
ployés of the Government Printing Office, as follows :

“ The employés of the Government Printing Office, whether 
employed by the piece or otherwise, shall be allowed leaves o 
absence with pay to the extent of not exceeding thirty days in 
any one fiscal year under such regulations and at such tunes a 
the Public Printer may7 designate at the rate of pay receive 
by them during the time in which said leave was earned, bu 
such leaves of absence shall not be allowed to accumulate from 
year to year. Such employés as are engaged on piece wor, 
shall receive the same rate of pay for the said thirty days 
leave as will be paid to day hands : Provided, That those reg 
larly employed on the Congressional Record shall receive leave, 
with pay, at the close of each session, pro rata for the time
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such employment : And provided further, That it shall be law-
ful to allow pro rata leave to those serving fractional parts of 
the year.”

The text of this section contains nothing which can, we think, 
be construed as changing the past legislation so as to extend 
leaves of absence to temporary employés. It cannot in reason 
be argued that Congress, in reënacting the legislation in ques-
tion, did not have in mind the class of employés entitled to 
leaves of absence, since in the act of 1895 it expressly repro-
duced the exception making a class of temporary employés— 
those regularly employed on the Congressional Record—bene-
ficiaries of the leave of absence legislation, and excluded from 
the class of temporary employés so benefited those not regularly 
employed in such temporary work. When it is considered that 
the language thus reënacted had been construed by the Public 
Printer, the officer charged with the execution of the previous 
statutes, for nearly ten years, as excluding temporary employés 
other than the particular class of such employés referred to in 
the statute, viz., those regularly employed on the Congressional 
Record, it follows that the reënactment of the previous laws 
carried with it the settled administrative construction which 
had prevailed in their enforcement from the beginning. Here 
again it cannot in reason be said that the mind of the lawmaker 
did not address itself to the necessity of making a change in 
the previous laws where one was deemed necessary, since the 
act as reënacted not only goes over the ground covered by the 
progress of the statutes since 1886, and reënacts the legislative 
steps manifested in such progress, but also adds a new provision 
concerning accumulations of leaves of absence not contained in 
any prior statute.

hen the deficiency appropriation act for the fiscal year end-
ing June 30, 1895, was adopted on March 2,1895, 28 Stat. 868, 

e provision found in the appropriation act of June 19,1894, was 
to re*grated, except in some particulars not necessary

e noticed, with no words contained therein giving rise to the 
\vlf 1^a?^°n t'hat there was any intention to alter the uniform rule 

lc ad obtained from the beginning respecting leaves of ab- 
ace, excluding temporary employés from the benefit of such
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leave, except the particular class of such employés enumerated 
in the previous statutes.

In the appropriation act for the year ending June 20,1896, 
28 Stat. 910, the sum set apart was simply “ to enable the Pub-
lic Printer to comply with the provisions of the law granting 
thirty days’ annual leave to the employés of the Government 
Printing Office.” Doubtless, any specific provision as to pay-
ment of pro rata leaves of absence to regular employés who had 
severed their connection with the service was omitted because 
of the general provision in the prior statute authorizing the use 
of leave of absence appropriations for the payment of pro rata 
leaves. In the act of June 11,1896, making appropriations for 
the fiscal year of 1897, 29 Stat. 413, the same general language 
was used as contained in the previous act, making an appropria-
tion applicable to payment of leaves of absence of employés 
in the Government Printing Office, but such provision was 
followed by a recapitulation of the previous statutes regulating 
the subject of leaves of absence to such employés, in the follow-
ing language :

“The employés of the Government Printing Office, whether 
employed by the piece or otherwise, shall be allowed leaves of 
absence with pay to the extent of not exceeding thirty days in 
any one fiscal year under such regulations and at such times as 
the Public Printer may designate at the rate of pay received by 
them during the time in which said leave was earned ; but sue 
leaves of absence shall not be allowed to accumulate from year 
to year. Such employés as are engaged on piece-work shall re-
ceive the same rate of pay for the said thirty days’ leave as wi 
be paid to day hands : Provided, That those regularly emp oye^ 
on the Congressional Record shall receive leave, with pay,a 
the close of each session, pro rata for the time of such emp oy 
ment: And provided further, That it shall be lawful to a 
pay for pro rata leave to those serving fractional parts o 
year ; also to allow pay for pro rata leave of absence to e 
ployés of the Government Printing Office in any fisca y® 
notwithstanding the fact that thirty days’ leave of absence, 
pay, may7 have been granted to such employés in t a 
year on account of service rendered in a previous fisca y
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And the Public Printer is hereby authorized to pay to the legal 
representatives of any employés who have died during the fiscal 
years of eighteen hundred and ninety-four, eighteen hundred 
and ninety-five, eighteen hundred and ninety-six, or may here-
after die, who have or hereafter may have any accrued leave of 
absence due them as such employés, and said claims to be paid 
out of any unexpended balances of appropriations for the pay-
ment of leaves of absence to the employés of the Government 
Printing Office, for the fiscal years eighteen hundred and ninety- 
four, eighteen hundred and ninety-five, eighteen hundred and 
ninety-six, and out of any future appropriations for leaves of 
absence.”

It is language contained in the provision just quoted which 
the Court of Claims found to be new, and constrained it to de-
cide that a temporary employé who had not been allowed leave 
of absence was nevertheless entitled to pay therefor by way of 
commutation. We do not stop now to consider that question, 
as we are not presently concerned with it. Now, an analysis 
of the act of 1896 discloses nothing which lends support to the 
argument that, in reiterating the previous law in this appropria-
tion act, it was the intention of Congress to depart from the 
rule applied from the beginning by conferring the right to leave 
of absence on a mere temporary employé. On the contrary, 
this statute—like the previous ones—reiterates the exception in 
favor of a particular class of temporary employés, and by its si-
lence is a further manifestation of the approval by the lawmak-
ing power of the construction of the previous statutes resulting 
from the rule adopted by the Public Printer from the beginning, 
excluding temporary employés from the right to leave. And 
this recapitulation again demonstrates that the mind of Con-
gress was addressed to the necessity of making such changes as 

deemed wise, since there is a new provision allowing the legal 
representatives of deceased employés who were entitled to a 
eave to recover the amount due therefor.

rom the review of the statutes which we have just made, 
ur conclusion is that the assumption that temporary employés 

whi h ^T0Vernment Hrinting Office were entitled to leave, upon 
lc the decision of the lower court necessarily rests, was
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mistakenly made, and therefore the judgment below was erro-
neous, unless it be that the plain text of the statutes, reiterated 
time and time again, and settled by years of administrative 
construction, is to be disregarded, in consequence of what is as-
serted to be a Congressional interpretation to the contrary, aris-
ing from an act passed in 1897, and the retroactive effect which 
it is claimed must necessarily follow as the result of this law 
and as a consequence of the fifth finding which the court below 
made.

To the contrary, we think an analysis of the matters relied 
upon serves but to confirm the construction which we have 
given to the acts of Congress which we have previously re-
viewed. In 1896, in the first session of the Fifty-fourth Con-
gress, a resolution was passed by the Senate calling upon the 
Public Printer for information concerning the employés in the 
Government Printing Office who had failed to receive their 
annual leaves of absence during the fiscal years of 1890, 1891, 
1892, 1893 and 1894, and asking a statement of the amount due 
each person therefor. Temporary employés during the years 
named could not have been included in the purposes of the 
resolution, since the general appropriation act passed at that 
very session contained the provision to which we have hereto-
fore referred, reënacting; the leave of absence laws, containing 
no repudiation of the rule prevailing from the beginning ex-
cluding temporary employés from the right to leave of absence. 
To conceive that the inquiry concerned leaves not granted to 
temporary employés would be to assume that inquiry was ma e 
as to a class of employés who had been deprived of their rig t 
to leave of absence in the past, whilst at the same time sue 
employés, by the reenactment of the previous laws and t e 
approval of the previous rule governing the Printing O ce, 
had been declared at that session not to be entitled to sue 
leave. Moreover, the fact that the resolution did not reac 
other years than 1890 to 1894 shows that it was not the enia 
of leave of absence to temporary employés which had been com 
plained of and as to which the resolution made inquiry, becaus^ 
undoubtedly temporary employés had not received a leave o 
absence, not only prior to 1890, but also subsequent to 18 a
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up to the time of the passage of the resolution. If the denial 
of leave to temporary employés had been the subject of the in-
quiry, it would have been concerning the past and existing evil, 
and not to a mere fraction thereof.

The reply of the Public Printer to the resolution was made at 
the following session of Congress, in 1897, and practically con-
sisted of a transmittal of a report to the Public Printer made 
by the cashier of the Government Printing Office, which was 
printed by the Senate as a public document, Sen. Doc. 59, 54th 
Congress, 2d Sess., and is largely reproduced in the brief of 
counsel for the appellee. The report, instead of confining itself 
to the years from 1890 to 1894, both inclusive, which were in-
quired about, proceeded to call attention to the subject of un-
paid leave of absence claims prior to the year 1890, as follows :

“ In view of the anticipated legislation looking forward to 
the liquidation of the unpaid leave of absence claims of present 
and former employés of this office, as indicated by Senate reso-
lutions, it would seemingly appear in the interest of justice 
and equity that the scope of such legislation should not be lim-
ited or confined simply to the fiscal years of 1890 to 1894, 
inclusive, but that its provision should also embrace such ac-
crued and unpaid leave of absence claims which were also lost 
and forfeited during the fiscal years of 1887, 1888 and 1889, 
and to that end I would respectfully submit for your further 
consideration a supplemental statement, in detail covering such 
eaves of absences as were unpaid in the fiscal years of 1887, 

1888 and 1889.”
his was followed by a statement of the amount which 

would be needed to pay such prior claims.
°w, it cannot be that the report had in view the refusal to 

. 6 eave or pay for leave to merely temporary employés, 
since such claims, if they existed, would have covered a much 
onger period than that embraced in the report. It could not 
Moreover have covered such claims, inasmuch as at that very 
low6/!110 leaves were not being allowed and could not be al- 
plaf6d Un^er rïæ rules of the office. What the report contem-

? ^°SS ^eave *n Pas^ sustained by permanent 
°yés of the Government Printing Office, through a con-
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struction of the statute which no longer obtained or for failure 
of appropriations in particular fiscal years or other cause. Act-
ing upon the report, an act was passed by Congress, which 
became a law on July 19, 1897, 30 Stat. 134-, authorizing the 
Public Printer to pay employés, former employés and the legal 
representatives of deceased former employés of the Govern-
ment Printing Office such sums as may be due said employés 
and former employés, for accrued and unpaid leaves of absence 
for the fiscal years 1887 to 1894, both inclusive, and appro-
priating a sum of money therefor.

Now we think from what has already been said concerning 
the resolution of inquiry, and the report made in answer thereto, 
which were the foundations of the act in question, that it is 
impossible to construe this act as at all affecting temporary em-
ployés. without assuming that both Congress and the Public 
Printer, and indeed everybody concerned, were engaged at one 
and the same time in rectifying a wrong and in perpetuating 
the wrong for the future. The act, however, lends itself to no 
such deduction. Its provisions become clear, when the review 
of the legislation which we have made is considered. From 
that review it results that the exclusion of temporary employes 
from the right to leave of absence had prevailed from the be-
ginning, and the rule so excluding had been ratified and ap-
proved by Congress over and over again, whenever it con-
sidered the subject, But it was also true that, from 1886 to 
1894, in which latter year the legislation as to leave of absence 
in the Government Printing Office crystallized, except as to a 
minor provision, added by the law of 1896, Congress had been 
called upon in each successive step when it considered the su 
ject to broaden in favor of the permanent employés entit 
to leave, the construction placed upon its prior action on e 
subject. Thus, permanent employés, at each successive con 
sideration by Congress of the subject, had become entit e 
thereafter to leaves of absence, which had been denied the eni 
ployés prior thereto. And the purpose of tbe appropria i 
act of 1897 was first, as an act of grace to equalize this co^ 
dition where it had resulted from a change of legislation, an , 
second, by an act of justice to provide for the cases, w ere’
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lack of appropriations, which the review we have made shows 
may have sometimes been the case, leaves of absence to per-
manent employés had not been provided for.

Without going into detail, it suffices to say, we repeat, that 
the confining of the appropriation in the act of 1897 to the 
years covered by the act, causes the conclusion just stated we 
think to be irresistible, since it conflicts with the conception 
that the act was intended to or did embrace temporary employés 
who had been denied leave from, the beginning, including the 
period down to the time of the passage of the appropriation 
act in question.

It remains only to consider the fifth finding made by the 
court below. When the text of that finding is analyzed, we 
think it but embodies an inference of law deduced by the court 
from its consideration of the report of the Public Printer made 
in answer to the Senate inquiry and the court’s construction of 
the provisions of the act of 1897. But the matters from which 
such legal inference was drawn, as we have seen, are in conflict 
with the import which we have given them. For instance, the 
language quoted in the finding and taken from the letter of 
the Public Printer in answering the resolution of inquiry of 
the Senate heretofore referred to, in full is as follows :

‘ Your attention is also called to the fact that during the 
fiscal years of 1890 to 1893, inclusive, many employés whose 
terms of service in the office were only for periods of less than 
one year have never received any pro rata leave of absence, 

pay, which appears to have been the practice of the office 
during that period.”

he construction adopted by the court below that this clause 
necessarily referred to temporary employés is dispelled by the 
fistory of the legislation and practice to which we have re- 

rre . That clause embraced only the permanent employés 
bgg10®-^le years Question to whom leave of absence had not
n n Slven,. owing to the construction prevailing at the time

, which was either departed from by express changes 
tl^ 6 fln Subse(lUCTlt acts of Congress, or by a construction 
cluclin te**  ^aced uPon the same. This is the result of the con- 

lng words of the passage relied on, viz., “ which appears to 
VOL. clxxxviii — 38
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have been the practice of the office during that period,” ex-
cluding therefore temporary employés, since not only at that 
period but at all times from the beginning, and at the time the 
report was made, temporary employés were excluded from a 
right to leave of absence by the express rule of the office. If 
we were to treat the finding as one of fact, in view of the 
history of the legislation, the absence of any appropriation at 
any time to pay temporary employés for leaves of absence, the 
ever presence of the rule forbidding leave to such employés, 
and the findings as a whole of the court below, and what we 
deem to be the only implication deducible from the act of 1897, 
and the communication upon which the court below rested its 
construction, we should be obliged to say that the ultimate 
fact which the fifth finding embodies is not consistent with the 
other findings, and is not entitled to weight.

Our conclusion that temporary employés are not entitled to 
leaves of absence under the acts of Congress renders it wholly 
unnecessary to consider the second question which we at the 
outset proposed, that is, whether, if such employés were en-
titled to leave with regular pay, they had a claim for pay 
without leave against the United States because of the rue 
adopted for the government of the Printing Office by which 
no leave was allowed. However, whilst not deciding this 
question, we deem it our duty to direct attention to the fact 
that the significance which the court below attached to t e 
language found in the act of 1896, and the statement that t a 
language was new in the legislation on the subject, was, we as-
sume, caused by overlooking the various appropriation acs 
between 1888 and 1894, which the court did not allude to in 
its opinion, where the language in question is to be foun •

The decree of the Court of Claims is reversed, and the c^ise^ 
remanded to that court with directions to dismiss 
claimant's petition.
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WAGGONER v. FLACK.

ERROR to  the  cour t  of  civil  appeal s  for  the  seco nd  supr eme  
JUDICIAL DISTRICT OF THE STATE OF TEXAS.

No. 28. Argued December 8,1902.—Decided February 23,1903.

While this court is not bound by the construction placed by the state court 
upon statutes of that State when the impairment of contract clause of 
the Constitution is invoked, yet when the true construction of a par-
ticular statute is not free from doubt considering former legislation of 
the State upon the same subject, this court feels that it will best perform 
its duty in such case by following the decisions of the state court upon 
the precise question, although doubts as to its correctness may have been 
uttered by the same court in some subsequent case.

By the Laws of Texas of 1883, c. 58, as amended by the Laws of 1885, c. 12, 
p. 13, a purchaser was bound to pay the notes given in payment for public 
land as they matured, and it was the duty of the commissioner to issue a 
patent for the land on payment of the notesand interest. In November, 
1885, the laws of Texas did not give the State the right to forfeit lands 
for non-payment of installments due from purchasers, although at 
various periods prior thereto there had been provisions in the law to that 
effect. In 1897 and 1895 laws were enacted providing for forfeiture in 
case of such non-payment, but giving the purchaser the right to be heard 
in a court of justice pursuant to certain forms of procedure prescribed 
in the law upon the question of whether he was actually in default.
eld, as to a purchaser of lands in 1885 (after the passage of the act of that 
year) and who from 1893 to December, 1897, (after the passage of the 
act of that year) had failed to make any of the payments due under his 
contract, that the act of 1897 was not repugnant to the Federal Constitu- 
lon on the ground that it impaired the obligation of the contract, as 

ere was no promise expressed in the legislation existing when the land 
was puichased to the effect that the State would not enlarge the remedy 

giant another on account of the violation by the purchaser of his con*  
rac , and no such promise is to be implied. There is a plain distinction 

ween the obligation of a contract and a remedy given by the Legisla-
ture to enforce that obligation.

antHE in error brought his action against the defend- 
c in error in a District Court of Texas to recover as owner 
t®1, am land described in his petition, and of which he alleged 

e e endant to be in possession. The defendant denied the
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averments of the petition, and upon the trial judgment was 
given in his favor and he was adjudged to be the owner of the 
land. An appeal was taken to the Court of Civil Appeals of 
Texas, where the judgment was affirmed, 21 Tex. Civ. App. 
449, and upon application to the Supreme Court of the State 
for a writ of error, the application was denied. The plaintiff 
then sued out a writ of error from this court .to the Court of 
Civil Appeals, and the record has been brought here for re-
view.

The plaintiff in error alleges the existence of a contract with 
the State of Texas, the obligations of which he asserts have 
been impaired by subsequent legislation in that State. The 
case involves an inquiry into some of the legislation of the State 
in regard to its public lands, providing for their sale and for 
the application of the proceeds of such sales for the benefit of 
its public schools and for other public purposes.

The State has been and is the owner of a large amount of 
public lands, portions of which it has put upon the market for 
sale from time to time, under different acts of its legislature, 
which acts have provided a general system for the sale or leas-
ing of such lands and for the disposition of the proceeds aris-
ing therefrom. Among others the legislature passed the act 
of 1879, chap. 28, Laws of that year, p. 23. That act provided 
in detail for the sale of certain public lands, and the terms and 
conditions upon which the sales were to be made and patents 
therefor granted. The twelfth section provided that, upon a 
failure of the purchaser to pay the purchase money as agree 
upon, it should be the duty of the district attorney to cause a 
writ to be issued to show cause why the purchaser should not 
be ejected from the land, and upon his failure to show sue 
cause, a judgment was to be rendered against him and a wri 
of possession issued in favor of the State. In 1881 the act was 
amended in immaterial matters. .

By chapter 88 of the Laws of 1883, p. 85, another genera 
system for the sale of the public lands for the benefit o 
public school system, etc., was enacted, the ninth and tent sec 
tions of which provided for payment of installments of p11^ 
cipal and interest, and in case of failure to pay, the lands wer
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to be entered as “ lands forfeited,” without any judicial inquiry. 
This act provided that the interest on the obligations given by 
the purchaser of the lands should be payable on the first of March 
in each year. Subsequently by chapter 12 of the Laws of 1885, 
p. 13, approved February 16, 1885, the ninth and tenth sections 
of the act of 1883 were amended, the right of forfeiture of the 
land being still retained, only there was an extension of the 
time for payment of interest from the first of March to the first 
of August in each year before the forfeiture could be asserted. 
In one week after the passage of the act last named the same 
legislature passed an act, approved February 23, 1885, Laws of 
Texas, 1885, p. 18, by which it was enacted “That the failure 
of a holder of public free school, university or asylum land, 
under contract of purchase from the State, to make the annual 
payments of principal or interest thereon prior to the first day 
of August after the same becomes due shall not cause a forfei-
ture of the rights of such holder in such land.” By this act it 
is claimed that all laws providing for forfeitures of land because 
of non-payment of installments of principal or interest prior 
to August first after the same became due were repealed, and 
while the law thus stood the plaintiff in error’s grantor pur-
chased the land in controversy.

By chapter 99 of the Laws of 1887, page 83, a further provi- 
sionfor the sale or leasing of public lands was made. Section 11, 
page 86, restored the provisions as to forfeiture without resort 
to judicial proceedings, and by chapter 47, Laws of 1895, sec-
tion 11, as well as by chapter 37, Laws of 1897, page 39, ap-
proved March 25 and taking effect August 20, 1897, further 
provision was made in regard to forfeitures without a resort to 
the courts. It was under the act of 1897 that the forfeiture 

erein was asserted, and the first section, the only material one 
ere, is set forth in the margin.1

uponf' \ enacted by the Legislature of the State of Texas, That if 
by U 6 November of any year any portion of the interest due
of T Per80n the State of Texas for lands heretofore sold by the State 
bee w^e^er said lands be a part of the public domain or shall have 

eietofoie set apart for the public schools, university, or any of the 
ei various state institutions, has not been paid, it shall be the duty of
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D. B. Phillips, under the act of 1883, as amended by the act 
of February 16, 1885, and modified by the act of February 23, 
1885, made application to purchase the land in question on the 
30th of October, 1885, and the land was duly awarded him in 
November of that year. The plaintiff in error, by proper trans-
fers and deeds, has become the vendee, or grantee through 
others, of Phillips, and represents all the rights that the latter 
or his grantees had with regard to the premises in controversy.

Phillips, or those claiming under him, paid the interest on 
the purchase money up to January 1, 1893, and no interest was 
thereafter paid. The land was forfeited for non-payment of 
interest since 1893, by the commissioner of the general land 
office, without any judicial procedure or suit in court, on Au-
gust 20, 1897, the day the act of 1897 took effect. In answer 
to a certified question from the Court of Civil Appeals, the Su-
preme Court of the State held in this case that the State had 
the right to so forfeit the lands by virtue of that act.

Some time after August 20, 1897, namely, on December 16, 

the land commissioner to endorse on the obligation for said lands, “ Lands 
forfeited,” and shall cause an entry to that effect to be made on the account 
kept with such purchaser, and thereupon said land shall thereby be for-
feited to the State, without the necessity of reentry or judicial ascertain-
ment, and shall revert to the particular fund to which it originally belonged, 
and be resold under the provisions of the existing law, or any future law. 
Provided, The purchaser of said land shall have the right, at any time within 
six months after such endorsement of “ Lands forfeited,” to institute asm 
in District Court of Travis County, Texas, against the commissioner of the 
general land office, for the purpose of contesting such forfeiture and setting 
aside the same, upon the ground that the facts did not exist, authorizing 
such forfeiture, but if no such suit has been instituted as above provide , 
such forfeiture of the commissioner of the general land office shall t en 
become fixed and conclusive: Provided, That if any purchaser shall die, or 
shall have died, his heirs or legal representatives shall have one yeai 
which to make payment after the first day of November next aftei sue 
death. . ..

This act is cumulative, and is not intended to deny to the State the ng 
to institute any legal proceedings that may be deemed necessary to s^c , 
the purchase money or possession of the land so sold. And this act is 
tended to be applicable to all purchases heretofore made under any o 
of the various acts of the legislature under which land may have been so 
by the State.
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in that year, plaintiff through his agent tendered the state treas-
urer $286.95 to pay up all accrued interest due on the land pur-
chased by Phillips, and on the last-named date through his agent 
he asked the reinstating of the account of Phillips, and for-
warded to the commissioner of the general land office the trans-
fers or deeds, or copies of the same, showing the chain of title 
from Phillips to himself, and these transfers were filed by the 
commissioner in his office, but he refused to reinstate as de-
manded, on the ground that the rights of the defendant Flack 
had intervened. Flack, prior to this tender and demand, and 
on November 17, 1897, made his application in due form to pur-
chase the land. His application was on that day accepted, and 
his obligation to pay the purchase money was received, and 
thereafter in March, 1898, the land was awarded him on his 
application of the previous November. On August 13, 1898, 
after this suit was brought, the plaintiff in error, through his 
attorney, again made written application to have the Phillips 
account for the purchase of the.land reinstated, and for this 
purpose tendered to the state treasurer of Texas, to pay the in-
terest in arrear, the sum of $34-5.25, which application was re-
jected on the ground of the intervening rights of the defendant 
Flack.

W. W. Flood for plaintiff in error.
No appearance for defendant in terror but Mr. C. K. Bell, 

attorney general of the State of Texas, and Mr. T. S. Reese 
hied a brief as to the rights of the State.

R. Just ice  Peckham , after making the foregoing statement 
ot facts, delivered the opinion of the court.

.x^ei ring to the facts in this case, it is seen that the question 
aS to toe the State to proceed under the act 

to forfeit the lands held by the plaintiff in error for 
non-payment of interest.

t the time when the land was purchased by Phillips in 
er> 1885, the act of 1883 as amended by the act of 

act 1885’ was ih force, excepting, it is said, that the
e luary 23, 1885, repealed the provisions in regard to
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forfeiture which existed in the prior acts of 1879, 1883 and 
1885, so that when Phillips purchased, the State had no right 
to forfeit the lands, as had theretofore been provided by law.

The Attorney General of Texas in his brief filed herein now 
argues that the act of February 23, 1885, did not unqualifiedly 
repeal the law in regard to forfeiture as theretofore existing, 
but simply regulated it so as to place on the same terms those 
who had purchased lands under the act of 1879 and those pur-
chasing under the act of 1883 as amended by the act of Feb-
ruary 16, 1885, so that no forfeiture could be claimed under any 
act until after August 1 in any year. As the act of 1879 made 
the interest payable on the first of March in each year, and the 
subsequent acts extended the time for the payment of the 
moneys for lands sold under their authority to the first of 
August, it is contended that the purpose and effect of the act 
of 1885 were to place the purchasers of lands under all acts 
upon the same footing as to the time for the payment of inter-
est. This was in substance held by the Court of Civil Appeals 
of Texas in 1892 in Berrendo Stock Company n . McCarty, 20 
S. W. Rep. 933. The case was, however, reversed in the Su-
preme Court in 1893, 85 Texas, 412, and that court in 1891, in 
Culbertson v. Bla/nchard, 79 Texas, 486, 493, had also held the 
same principle it announced in the Berrendo case.

It is true that Anderson v. Bank, 86 Texas, 618, and Fristoe 
n . Blum, 92 Texas, 76, 85, throw some doubt upon the correct-
ness of the former decisions of the Supreme Court in this re-
spect, but we do not feel here called upon to construe the state 
statute otherwise than it has been construed up to this time by 
the court of last resort of the State.

Although this case involves the question of an impairment o 
an alleged contract by subsequent legislation, and we are no 
therefore bound by the construction which the state court places 
upon the statutes of the State which are involved in such an 
inquiry, yet, as the true construction of the particular statute 
is not free from doubt, considering the former legislation o> t e 
State upon the same subject, we feel that we shall best per orm 
our duty in such case by following the decision of the stae 
court upon the precise question, although doubts as to its co
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rectness may have been uttered by the same court in some 
subsequent case. Wilson v. Standefer, 184 U. S. 399, 412.

We come, then, to the question of what was the contract, 
and whether it has been impaired by virtue of the enactment 
of the statute of 1897, under which the forfeiture has been en-
forced ? Although not material it may yet be observed that 
the act of 1897 is not the first act which was passed subse-
quently to the act of 1885, reinstating the provisions for a for-
feiture. By section 11 of the act of 1887, Laws, 1887, pp. 83, 
86, provision was again made for forfeiting the lands on non-
payment of moneys due, and the same was continued by sec-
tion 11 of the Laws of Texas of 1895, pp. 63, 67.

We assume that, at the time these lands were purchased by 
Phillips, no statute existed providing for forfeiture by entry on 
the books of the state commissioner of the general land office, 
and it is admitted that only by virtue of the act of 1897 can the 
State now claim the right to forfeit the lands by an entry to 
that effect on the account kept with the purchaser, because of 
the failure to pay the interest since 1893. The plaintiff in error 
asserts that the statute of 1897, reinstating or providing for the 
right of the State to thus forfeit the lands for non-payment of 
moneys due by the purchaser of land, is an impairment of the 
contract created between the State and Phillips at the time his 
application for the land was granted by the state authorities; 
and the plaintiff in error asserts he has succeeded to all the 
rights of Phillips, and this is not denied.

We must first decide what were the obligations of the con-
tract which was created by the granting of Phillips’ applica-
tion for the purchase of this land and the taking of his notes 
therefor. The Laws of Texas of 1883, chapter 58, as amended 
y chapter 12, page 13, Laws of 1885, furnish the evidence of 

t e obligations of the contract. By those acts it was made the 
uty of the commissioner of the general land office, after an ap- 

P ication for a grant of land had been made and approved, to 
issue a patent to the purchaser or his assigns, etc., upon payment 

a the purchase money and interest upon notes given for the 
pure ase of the land, and provision was made for the giving of 

e notes or other evidences of the obligation of the purchaser
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to pay for the land. His obligation was to pay these notes as 
they matured. The obligation of the State was to give the 
patent as mentioned. What particular remedy then existed by 
which the State might enforce the obligations of the contract 
made by the purchaser is not material in this aspect of the case. 
It is true that the remedy for the enforcement of a contract 
sometimes enters into the contract itself, but that is where an 
endeavor has been made to so change the existing remedy that 
there is no effective and enforceable one left, or the remedy is 
so far impaired that the party desirous of enforcing the con-
tract is left practically without any efficient means of doing so; 
but in the case of an alteration of a remedy, if one is left or 
provided which is fairly sufficient, the obligations of a contract 
are hot impaired, although the remedies existing at the time it 
was entered into are taken away.

It appears in the record that the plaintiff in error, or those 
he represents, failed for years to comply with the obligations 
of the contract, and failed to pay the interest as it became due, 
as they promised, and hence the contract was violated.

The question, then, is, what is the remedy against the party 
who has broken the contract ? The statute of 1897 is turned 
to for the authority to take possession of the land, the right to 
keep which the plaintiff in error had ceased to retain because 
of his failure to do that upon which such right was founded.

The plaintiff in error, however, says to the State, you cannot 
avail yourself of the remedy provided by the act of 1897, be-
cause it did not exist when I purchased the land, and you then 
contracted not to create any such remedy against me, and the 
evidence of the contract is to be found in the statute of Feb-
ruary 23, 1885, which was in force when I purchased. But the 
answer is that, although at the time Phillips purchased the 
land a statute had taken away the remedy by way of forfeiture, 
as therein stated, yet the act taking away the remedy did no 
constitute a contract on the part of the State with all who pur 
chased lands from it at that time, that it would never pass any 
other act by which the State might be empowered through its 
agents to forfeit the lands and take possession thereof by vir ue 
of such forfeiture. The act of February 23, 1885, was a mere
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enactment, declaring the law to be as therein stated, upon the 
subject of a remedy for a violation by a purchaser of the obliga-
tions of his contract, and it did not assume to bind the hands 
of any future legislature that might think proper to deal with 
the subject. There was no promise or contract expressed in 
the statute that the State would not enlarge the remedy or 
grant another on account of the purchaser’s violation of his 
contract, and we think no such contract is to be implied.

A purchaser of lands at the time Phillips purchased had no 
right to assume that the State would not alter the law in the 
future so far as to give it another and better or a quicker rem-
edy for a violation of his contract by the purchaser, than ex-
isted at the time the purchase was made. To enact laws pro-
viding remedies for a violation of contracts, to alter or enlarge 
those remedies from time to time as to the legislature may seem 
appropriate, is an exercise of sovereignty, and it cannot be sup-
posed that the State in a case like this, contracts in a public act 
of its legislature, to limit its power in the future, even if it could 
do so, with or without consideration, unless the language of 
me act is so absolutely plain and unambiguous as to leave no 
room for doubt that its true meaning amounts to a contract by 
. to part with its power to increase the effectiveness of exist-
ing remedies as against those who purchase lands while the act 
remains alive. No such language is to be found in the act in 
question, and none ought to be implied.

e cannot discern the difference in principle between this 
case and that of Wilson v. Standefer, 184 U. 8. 399, which in- 
'° 'ed a portion of this same legislation. In that case the lands 
were purchased under the act of 1879, which provided (sec. 12) 
or a forfeiture after judicial inquiry determining the failure of 

e purchaser to pay the annual installments of interest as they 
w aine due. Subsequently the act of 1897, already mentioned, 

s passed and that act, it is seen, authorized the commissioner, 
en any portion of the interest due by the purchaser had not 

ciaT ^°.^ec^are a forfeiture of the purchase without judi- 
the ’ an^ to gave f° his action the effect of putting an end to 
was^11^0^ WaS under the act of 1897 that the forfeiture 

ec ared in that case. There, as here, it was contended
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that the act of 1897 violated the contract between the parties 
It was urged that as the act of 1879 provided a remedy by i 
resort to judicial proceedings for the purpose of enforcing a for 
feiture, that such remedy was a part of the contract, and thal 
the act of 1897, which provided for a forfeiture of the lands 
without judicial action, was a violation of the contract, and 
therefore void. This court held that the stipulation in the 
twelfth section of the act of 1879, providing for a judicial for 
feiture, did not amount in legal contemplation to a promise by 
the State that the only remedy which might thereafter be re-
sorted to by it was the one therein provided for. The court 
recognized the plain distinction between the obligation of a con-
tract and a remedy given by the legislature to enforce that ob-
ligation, and it held that the remedy might be modified and 
enlarged without impairing such obligation.

It is to be noted that the act of 1897 does not take away 
from the purchaser the right to be heard in a court of justice 
upon the question whether he, in fact, is in default in his pay-
ments of the obligations given by him for the land which he 
purchased. The act of 1897 grants the purchaser six months 
after the land commissioner has endorsed on the purchaser’s ob-
ligation for payment for the land, the words “ lands forfeited, 
within which the purchaser may institute suit in the District 
Court of Travis County, Texas, against the commissioner for 
the purpose of contesting the forfeiture and setting aside the 
same, upon the ground that the facts do not exist authorizing 
such forfeiture.

Neither Phillips nor any of the successors to his title aval^e 
themselves of the opportunity to be judicially heard affor e 
by the law of 1897, and, as stated by the court in Wilson v. 
Standefer, supra, p. 415, the reason clearly appears in the a 
mitted facts that the payments were in arrear for a cons1 er 
able period of time, and that the tender made, if it ever 3 
any legal effect at any time, was manifestly too late after 
State had declared a forfeiture and sold the land to anot er.

We cannot see any difference in principle between 
where an act was in existence when a contract was > 
providing a certain remedy7 for a violation of the contrac ,
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then after the contract is entered into, the legislature passes 
another act, giving an altogether different remedy, as in Wil-
son n . Standefer, supra, and a case where an act which denied 
the remedy of forfeiture when the contract was made, was re-
pealed by a subsequent enactment which provided a forfeiture 
as a remedy. In both cases there is a plain alteration of rem-
edy, while in neither is there any contract springing from the 
passage of the first act that no other remedy more effective 
should be given as against one who purchased land during the 
existence of the statute. The right to rescind the contract on 
the part of the State, upon the failure of the purchaser to pay 
as he had agreed, resided in the State at common law, as the 
Supreme Court of Texas has held. Fristoe v. Blum, 92 Texas, 
76, 84. The act of 1897 simply provided a particular means 
by which such right might be enforced.

We are of opinion that the act of 1897 does not impair the 
obligation of any contract within the meaning of the Federal 
Constitution, as asserted by the plaintiff in error, and the judg-
ment of the Court of Civil Appeals of Texas is therefore

Affirmed.
Mr . Justi ce  Brew er  concurred in the result.

HELWIG -y. UNITED STATES.

CERTIFICATE from  the  circ uit  court  of  app eals  for  the  second  
CIRCUIT.

No 65. Argued November 4,1902.—Decided February 23,1903.

Sec^0n the customs administrative act of 1890 which pro-
dig68 W^ere ^ie aPPraised value of any article of imported merchan-
enV 8 eXCeed by more than ten per centum the value declared in the

ere 8baU be levied, collected and paid in addition to the regular 
fo • 'eS f ^U1^ber sutn equal to two per centum of the total appraised value 
dared6’1 °De cen^um that such appraised value exceeds the value de- 
pos^ 1U en^r^’ ’s Pena,l m its nature and the additional duties im- 

aie a penalty; and the District Court has exclusive jurisdiction of
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a suit brought by the United States to recover the additional duties im-
posed under such section and the Circuit Court has no jurisdiction of 
such suit.

This  case comes before the court upon a certificate from the 
United States Circuit Court of Appeals for the Second Circuit. 
The certificate contains the following statement:

“ In February and March, 1895, Rudolph Helwig, plaintiff 
in error, made three certain importations of wood pulp into the 
United States, entering the same at the custom house at the 
port of New York. As the facts are substantially the same in 
respect to each importation, except as to values, amounts, date, 
etc., they are spoken of herein as one importation.

“ At the time when said wood pulp was imported the duty 
imposed by law on wood pulp was ten (10) per centum ad va-
lorem, paragraph 303, act of August 28, 1894.

“ Upon making the entries at the custom house, Helwig de-
clared the invoice and market value to be marks 191 per ton; 
the aggregate invoice value of all three importations was 
$13,252.00 in United States currency; at the time of making 
the entries Helwig paid to the collector of customs $1325.20, 
being the duty upon said wood pulp at the rate of ten (10) per 
centum ad valorem based upon the invoice value.

“ The merchandise was thereafter appraised by the United 
States appraiser, as provided in section 7 of the act of June 10, 
1890, 26 Stat. 131, who reported that the foreign market value 
of said wood pulp was marks 263.70 per ton ; Helwig thereupon 
requested a reappraisement by a United States general appraiser, 
in accordance with section 13 of the act of June 10, 1890; a 
reappraisement was had, and the United States general appraiser 
reappraised the market value of said wood pulp at marks 24 
per ton net; thereupon Helwig appealed to the board of Uni 
States general appraisers, in accordance with said section 1 ° 
the act of June 10, 1890, and said board afiirmed the decision 
of the United States general appraiser, thereby deciding t a 
the foreign market value of said wood pulp was marks 24 Pe^ 
ton net, and making an advance over the invoice and en er 
value of over twenty-seven per centum. .

“ Thereupon the collector of customs liquidated said en ne >
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fixing the dutiable value of all of said merchandise at $16,792.20, 
and computing the duty thereon at the rate of ten per centum 
at $1679.20, and made demand upon said Helwig for the sum 
of $354, being the difference between the amount already paid 
by Helwig and the amount of duty at the rate of ten (10) per 
centum ad valorem found to be due on said final reappraise-
ment ; thereafter Helwig paid the sum of $354, and that amount 
is not in question on this appeal.

“ At the time the collector of customs found said additional 
sum of $354 to be due, as aforesaid, he also found and decided 
that there was due from Helwig to the United States the 
further sum of nine thousand and sixty-seven dollars and sixty-
eight cents ($9067.68), and made demand for said amount, said 
amount being the further sum in addition to the duties im-
posed by law, ascertained and fixed as provided in section 7 of 
the said act of June 10,1890, being 2 per centum of the total 
appraised value of said merchandise for each 1 per centum 
that such appraised value exceeded the value declared in the 
entry.

“ Before the commencement of this action Helwig duly pre-
sented his petition to the United States District Court for the 
Southern District of New York, claiming that said sum of nine 
thousand and sixty-seven dollars and sixty-eight cents ($9067.68) 
was a penalty, and praying that the district judge would cause 
an investigation of the facts to be made, in accordance with 
section 5292 of the Revised Statutes and sections 17 and 18 of 
t e act of June 22,1874,18 Stat. 186, and cause the facts to 

e stated and transmitted to the Secretary of the Treasury, 
and praying that said penalty be remitted on the-ground that 
□ .ad been incurred without willful negligence or intent to 
defraud. 8 °

he said district judge caused such summary investigation 
e made, and a statement of the facts shown thereon was 

a J transmitted to the Secretary of the Treasury, who, there- 
^5’ and day duly, 1898, found and decided that
inf ^.eQa^es ba<^ been incurred without willful negligence or 

ention of fraud on the part of said Helwig, and thereupon
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mitigated the penalties to one half of the amount thereof, 
namely, $4533.84.

“ Subsequently the collector of customs relinquished said 
entries, reducing the amount of said further sum to $4533.84, 
and again made demand upon Helwig for payment. As Hel-
wig did not pay the amount suit was commenced against him 
in the Circuit Court for the Southern District of New York 
on the 24th of August, 1898. Upon learning of the pendency 
of that suit, however, the Secretary of the Treasury advised 
the collector that he revoked his decision of the 6th of July, 
1898, and directed the collector to reliquidate the entries at 

,the original amount and to request the United States attorney 
to institute suit for nine thousand and sixty-seven dollars and 
sixty-eight cents ($9067.68).

“ The collector followed these instructions and again re-
liquidated the entries accordingly.

“ The suit then pending was discontinued and the present 
action begun, including the full amount of the penalty, namely, 
nine thousand and sixty-seven dollars and sixty-eight cents 
($9067.68).

“ The case was tried at the Circuit Court upon an agreed 
statement of facts.

“Upon the reading of the agreed statement of facts, the 
plaintiff in error moved to dismiss the complaint and for the 
direction of judgment in his favor, on the ground that the ac-
tion was to recover a penalty or penalties arising under the 
customs laws, and that under the provisions of sections 629 an 
563 of the Revised Statutes the United States Circuit Court 
had no jurisdiction in such an action. The motion was deme 
and plaintiff in error duly excepted.

“ The court subsequently directed judgment in favor of t e 
United States for the amount of nine thousand and sixty-seven 
dollars and sixty-eight cents ($9067.68), together with interes 
and costs. , •

“ The defendant thereafter sued out his writ of error to 
court. . e

“ The sum for which judgment was rendered, name y, 
thousand and sixty-seven dollars and sixty-eight ce
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($9067.68), being the ‘ further sum ’ accruing ‘ in addition to 
the duties imposed by law,’ upon wood pulp, under the provi-
sions of section seven of the act of June 10, 1890.”

Upon these facts the court has asked the following question:
“Has the United States Circuit Court jurisdiction of an 

action to recover the aforesaid ‘ further sum ’ accruing ‘ in ad-
dition to the duties imposed by law,’ under the provisions of 
section seven of the act of June 10, 1890, 26 Stat. 131 ? ”

Jfr. Henry W. Rudd for plaintiff in error.

Hr. Assistant Attorney General Hoyt for defendant in error. 
Hr. James A. Finch was on the brief.

Mr . Justi ce  Peckham , after making the foregoing statement 
of facts, delivered the opinion of the court.

That part of section 7 of the customs administrative act of 
1890, 26 Stat. 131, 134, which relates to the question involved 
in this case is set forth in the margin.1

■------ --------—---- ----__________________________________
^Sec . 7. . . . And the collector within whose district any merchan-

dise may be imported or entered, whether the same has been actually pur-
chased or procured otherwise than by purchase, shall cause the actual 
market value or wholesale price of such merchandise to be appraised; and 
if the appraised value of any article of imported merchandise shall exceed 

y more than ten per centum the value declared in the entry, there shall 
e levied, collected, and paid, in addition to the duties imposed by law on 

such merchandise, a further sum equal to two per centum of the total ap-
praised value for each one per centum that such appraised value exceeds 
tQ6 J^Ue ^ec^are(^ ’n tire entry; and the additional duties shall only apply 

e particular article or articles in each invoice which are undervalued;
an if such appraised value shall exceed the value declared in the entry 

ore than forty per centum, such entry may be held to be presumptively 
u u ent, and the collector of customs may seize such merchandise and 

proceed as in cases of forfeiture for violations of the customs laws; and in 
und P10cee<^lnSs 'which may result from such seizure the fact of such 
pro e.rv^ua^10u shall be presumptive evidence of fraud, and the burden of 
ad’Otf8 On claimant to rebut the same, and forfeiture shall be 
suffi Un^ess he shall rebut said presumption of fraudulent intent by 
tion^h^ ev^ence: i*ro®ided, That the forfeitures provided for in this sec-
case a 1 the whole of the merchandise or the value thereof in the

or package containing the particular article or articles in each invoice
VOL. CLXXXVIII—39
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By section 629, Revised Statutes, subdivisions third and 
fourth, jurisdiction is granted to the Circuit Court of all suits 
at common law where the United States, or any officer thereof, 
suing under the authority of any act of Congress, are plaintiffs, 
and of all suits at law or equity, arising under any act provid-
ing for revenue from imports or tonnage, except suits for penal-
ties and forfeitures.

Under this section the plaintiffs claim the Circuit Court had 
jurisdiction in this action as one at common law, etc., or as one 
arising under any act providing for revenue, and not being one 
for a penalty or forfeiture.

By section 563, Revised Statutes, jurisdiction is conferred 
upon the District Court in various cases, the third subdivision 
of which section gives it jurisdiction of all suits for penalties 
and forfeitures incurred under any law of the United States.

It has been heretofore held that the act conferred exclusive 
jurisdiction upon the District Court in suits for penalties or for-
feitures. The early cases to that effect are cited in United 
States v. Mooney, 116 U. S. 104; LeesN. United States, 150 U.S- 
476, 478, and the above two cases reiterate the same holding. 
It would seem to be beyond the necessity of further argument 
since the decision of these cases that the jurisdiction is exclu-
sive in the District Court of all actions to recover for a penalty 
or forfeiture. Indeed, the counsel for the government frankly 
concedes that if this action be one to recover a penalty or for-
feiture exclusive jurisdiction is by the law vested in the District 
Court.

The sole question is whether the sum imposed by section 1, 
already quoted, is a penalty ?

Without other reference than to the language of the statute 
itself, we should conclude that the sum imposed therein was a 
penalty. It is not imposed upon the importation of all goods, 
but only upon the importer in certain cases which are stated

_____ _
which are undervalued: And provided further, That all additional duties, 
penalties, or forfeitures, applicable to merchandise entered by a du y cer 
tilled invoice shall be alike applicable to goods entered by a pro formal 
voice or statement in form of an invoice. The duty shall not, however, 
assessed upon an amount less than the invoice or entered value.
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in the statute, and it is clear that the sum is not imposed for 
any purpose of revenue, but is in addition to the duties imposed 
upon the particular article imported, and in each individual case 
when the sum is imposed it is based upon the particular act of 
the importer. That particular act is his undervaluation of the 
goods imported, and it is without doubt a punishment upon the 
importer on account of it. Whether the statute defines it in 
terms as a punishment or penalty is not important, if the na-
ture of the provision itself be of that character. If it be said 
that the provision operates as a warning to importers to be care-
ful and to be honest, it is a warning which is efficacious only 
by reason of the resulting imposition of the “ further sum,” in 
addition to the duties, provided for by the statute.

This case is a good illustration of the penal features of the 
statute. The aggregate value of the merchandise as entered by 
the importer was $13,252, and the amount of duty provided 
for by the statute (ten per centiim) was $1325.20. The final 
^appraisement made under section 13 of the same act was
$16,792.20, and the duties $1679.20, the difference being $354 ; 
yet this difference in valuation between the importer and the 
appraisers, though the valuation of the importer was made with-
out intent to defraud, brought upon him the imposition, under 
the statute, section 7, of the additional sum of $9067.68, being 
f e further sum ” spoken of in the statute in addition to the 
Payment of the $354 of duty, which was demanded of the im-
porter by reason of this difference. Now what can this be but
a punishment, or, in other words, a penalty for undervaluation, 
W. ether innocently done or not ? It certainly was no reward 
o merit, and whether called a “ further sum ” or an “ addi- 
^10ua duty,” or by some other name, the amount imposed was 
0 argein proportion to the value of the merchandise imported, 

as °d °W bey°nd doubt that it was a sum imposed not, in fact, 
¡no’1 i U^On an imported article, but as a penalty and noth- 

o ^1S6.
b e statute also provides that, if the appraised value exceed 
then th6 ^lan Per ^um the value declared in the entry, 
Pron f6 va^ue is presumed fraudulent and the whole 

er y is to be seized by the collector, who is to proceed as
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in the case of a forfeiture, and the burden of showing that the 
undervaluation was not fraudulent is cast upon the importer. 
Now, whether the excess in valuation on the reappraisement is 
more or less than forty per centum of the value declared in 
the entry, seems to be important only upon the question of the 
presumption of fraud and the consequent forfeiture of the 
whole property. If more than forty per centum, the presump-
tion of fraud is declared by the statute and the property is 
forfeited, unless the importer shows there was no fraud. If 
less, the sum imposed by the statute is to be paid, but the prop-
erty is not forfeited. In the case of good faith, it is simply a 
less penalty than in the case of fraud. It is, however, argued 
that the error for undervaluation not fraudulent is repaired by 
imposing an additional duty on the particular goods in such in-
voice which have been undervalued, and there is no penalty, 
a simple enlarged duty upon merchandise, while in the other 
case, the presumed fraudulent undervaluation, (if the fraud be 
found,) the whole of the merchandise is forfeited by the ex-
pressed terms of the statute.

Whether the error is repaired by imposing the sum named 
as an additional duty, is not material in the consideration of 
the nature of the imposition. It is still a punishment and noth-
ing else, because of the carelessness, ignorance or mistake, 
without fraudulent intent, upon the part of the importer. I 
the fraudulent intent were present, the penalty would be en-
larged and the goocfs forfeited. In both cases, the nature o 
the penalty is the same, only in one case it is satisfied by t e 
imposition of a certain amount of money, while in the other 
a total forfeiture is demanded.

To the question, why the additional sum is imposed in t e 
one case, or why the goods are forfeited in the other, e . 
can be but one answer. It is because of the action oi u 
porter with relation to the importation in question, and in one , 
case such action calls down upon his head punishment by wa 
of a money imposition, and in the other it is a forfeiture o 
property. In either case there is to be punishment, eit er I 
carelessness or fraud. |

Although the statute, under section 7, sv/pr^ terms
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money demanded as “ a further sum,” and does not describe 
it as a penalty, still the use of those words does not change 
the nature and character of the enactment. Congress may 
enact that such a provision shall not be considered as a penalty 
or in the nature of one, with reference to the further action of 
the officers of the government, or with reference to the distri-
bution of the moneys thus paid, or with reference to its effect 
upon the individual, and it is the duty of the court to be gov-
erned by such statutory direction, but the intrinsic nature of 
the provision remains, and, in the absence of any declaration 
by Congress affecting the manner in which the provision shall 
be treated, courts must decide the matter in accordance with 
their views of the nature of the act. Although the sum im-
posed by reason of undervaluation may be simply described as “ a 
further sum ” or “ an additional duty,” if it is yet so enormously 
in excess of the greatest amount of regular duty ever imposed 
upon an article of the same nature, and it is imposed by reason 
of the action of the importer, such facts clearly show it is a 
penalty in its intrinsic nature, and the failure of the statute to 
designate it as a penalty, but describing it as “ a further sum,” 
or “ an additional duty,” will not work a statutory alteration 
of the nature of the imposition, and it will be regarded as a 
penalty when by its very nature it is a penalty. It is impos-
sible, judging simply from its language, to hold this provision 
to be other than penal in its nature.

But it is urged that although this part of the section may be 
°f a penal character within the ordinary or general meaning 
of the words, yet as used in the various statutes upon the sub-
ject it will be seen that those words are not regarded by Con- 
gTess as imposing a penalty and should not be so treated by 

court. If it clearly appear that it is the will of Congress 
at the provision shall not be regarded as in the nature of a 

penalty, the court must be governed by that will. This leads 
suV s^10r>t examination of the previous legislation upon the 

43gy,theact of APril 20, 1818, chapter 79, sec. 11, 3 Stat. 433, 
j e manner of collecting the additional sum imposed by 

eason of undervaluation was by adding fifty per centum to
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the appraised value of the property, and on that aggregate 
amount the usual duties were to be estimated. The twenty-fifth 
section of that act enacted “ That all penalties and forfeitures 
incurred by force of this act, shall be sued for, recovered, dis-
tributed, and accounted for in the manner prescribed by ” the 
act of March 2, 1799, 1 Stat. 627, “ and may be mitigated or 
remitted, in the manner prescribed ” by the act of March 3, 
1797, 1 Stat. 506.

In an opinion delivered by Attorney General Wirt, February, 
1821, 5 Opinions of Attorneys General, 730, that officer ruled 
that the fifty per centum provided by section 11 could not be 
remitted, because he thought that by the language of the 
statute Congress permitted the Secretary of the Treasury to 
remit penalties or forfeitures only in such cases where by the 
provisions of the act they could be recovered by suit. He did 
not deny that the additional sums imposed by statute were m 
the nature of penalties, but the fifty per centum not being re-
coverable by suit, he thought the Secretary of the Treasury 
had no power to mitigate or remit.

By the act of March 1, 1823, 3 Stat. 729, 734, sec. 13, refer-
ence was made to a penalty of fifty per centum, (the same pro-
vision in substance as is set forth in the statute under considera-
tion, only different amounts are provided for,) and Congress 
described the provision as a penalty.

Section 9 of the act passed May 19, 1828, 4 Stat. 270, 274, 
provided that where the appraisement exceeded by ten per 
centum the invoice value there was to be imposed in addition 
to the duty imposed by law on the same property fifty per 
centum of the duty imposed on the same goods when fairly m 
voiced, and this amount is described in the statute as a duty o 
fifty per centum. Further on in the same section, it is pl0" 
vided that the penalty of fifty per centum imposed by the t r 
teenth section of the act approved March 1,1823, supra, 
not to attach to any of the property subject to the 
duty of fifty per centum imposed by section 9 of the act o 
The sum imposed was in its nature no more a penalty un 
the thirteenth section of the act of 1823 than it was a pen 
under the ninth section of the act of 1828, yet in the ear er
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it is described as a penalty and in the later a duty. The mere 
description was evidently not regarded, as of vital importance.

By section 17 of the act of 1842, chapter 270, 5 Stat. 548, 564, 
the amount imposed is stated to be “ in addition to the duty im-
posed by law on the same, there shall be levied and collected, 
on the same goods, wares, and merchandise, fifty per centum 
of the duty imposed on the same, when fairly invoiced.” Al-
though this fifty per centum, mentioned in the above act, is not 
designated in terms as a penalty, yet it was regarded as such 
by the then Attorney General, Legare, who in response to the 
question put by the Secretary of the Treasury, whether the 
latter had power to remit it as a penalty within the meaning of 
the act of 1795, stated that in his opinion he had, as it was very 
clear that the fifty per centum was a penalty. 4 Opinions of 
Attorneys General, 182.

By the act of February 11, 1846, relative to collectors and 
other officers of the customs, 9 Stat. 3, section 3, it was pro-
vided that no portion of the additional duties mentioned in the 
seventeenth section of the act of 1842, supra, “ should be deemed 
a fine, penalty, or forfeiture ” for the purpose of being dis-
tributed to any officer of the customs, but the whole amount 
thereof when received was to be paid directly into the Treasury. 
This would seem to be a recognition on the part of Congress 
that the additional duties mentioned in the seventeenth section 
would be regarded as penalties, and that it was necessary to 
provide specifically that they should not be so treated, so far as 
istribution was concerned. It may possibly be that the leg- 

ls ation was enacted in order to meet the construction of the 
seventeenth section put upon it by the Attorney General in his 
answer to the Secretary of the Treasury, June 7,1843. At any 
na e, the opinion and the legislation show that the additional 
J* ies had been regarded as penalties, and that such construc-
tion was only altered by Congress to the extent of providing 

a or the purpose of being distributed to any customs officer 
^ should not be so regarded.

to d f ^uly 30, 1846, chapter 74, 9 Stat. 42, relating
val e'»^h section provided that, in case of under-

ua !<>«, in addition to the duties imposed by law, a duty of
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twenty per centum ad valorem on such appraised value should 
be imposed, using the same language substantially as had been 
used in the seventeenth section of the act of 1842, only reducing 
the amount from fifty to twenty per centum.

By the twenty-third section of the act approved June 30, 
1864, chapter 171, 13 Stat. 202, 216, it is again declared that, 
“ in addition to the duties imposed by law on the same, there 
shall be levied, collected, and paid a duty of twenty per centum 
ad valorem on such appraised value.”

The language used in these various statutes in making pro-
vision for the imposition of additional sums on account of the 
action of the importer in undervaluing the goods imported, 
does not give any clear indication on the part of Congress that 
the sum imposed shall not be regarded as a penalty excepting 
as to the act of 1846, (9 Stat. 3,) relative to collectors, etc., and 
there the provision is limited to the statement that the sum shall 
not be deemed a fine, penalty or forfeiture for the purpose ot 
being distributed to any officer of the customs. At that tune, 
it must be remembered, moiety legislation was in force, by 
which a certain proportion of some fines and penalties was dis-
tributed to the customs officer.

By the act of July 29, 1897, chapter 11, section 32, 30 Stat. 
151, 212, Congress has plainly directed that the additional duty 
therein spoken of shall not be construed as a penalty, and shall 
not be remitted nor payment thereof in any way avoided, with 
the exception stated in the statute. As this statute was passe 
subsequently to the importation mentioned in this case, it does 
not affect the question as to the character of the legislation 
which preceded it and which had no such provision as is co 
tained in the last act. It was under the act as it stood in t e 
customs administrative act of 1890, the same under which t e 
question here arises, that on September 9,1893, Mr. Olney, w o 
was then Attorney General, gave an opinion upon this same 
question in response to a communication from the Secretary 
the Treasury, 20 Opinions Attorneys General, 660. In a 
opinion the Attorney General reviewed the previous legis 
of Congress on this subject and came to the conclusion t a, 
the law then stood, the additional duty, so-called, was m 1
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nature a penalty, and that being so, it was subject to remission 
like other fines, penalties and forfeitures by the Secretary of
the Treasury.

Referring to some of the decisions of this court, we think it 
is made quite apparent that these provisions of the statute were 
regarded as in the nature of penalties.

In Bartlett v. Kane, 16 How. 263, decided in 1853 under the 
statute of 1846, where the question of drawback arose, the ad-
ditional duty of twenty per centum mentioned in the act was 
regarded as in the nature of a penalty. Mr. Justice Campbell, 
in delivering the opinion of the court, (at page 274,) said:

“ An examination of the revenue laws upon the subject of 
levying additional duties, in consequence of the fact of an un-
dervaluation by the importer, shows that they were exacted as 
discouragements to fraud, and to prevent efforts by importers 
to escape the legal rates of duty. In several of the acts, this 
additional duty has been distributed among officers of the cus- 
toms upon the same conditions as penalties and forfeitures. As 
between the United States and the importer, and in reference 
to the subject of drawback and debenture, it must still be re-
garded in the light of a penal duty. . . . It does not in-
clude, in its purview, any return of the forfeitures or amerce- 
rcents resulting from illegal or fraudulent dealings on the part 
of the importer or his agents. Those do not fall within the 
Aguiar administration of the revenue system, nor does the gov-
ernment comprehend them within its regular estimates of sup- 
P y- They are the compensation for a violated law, and are 
esigned to operate as checks and restraints upon fraud and 

^justice.”
u Greely y. Thompson, 10 How. 225, Mr. Justice Woodbury, 

speaking of the language on this subject used in the act of 1842, 
page 238,) said : “ Especially in a penal provision, it could 

o seem judicious, any more than legal, to extend it beyond 
e cear language of the act;” and he referred to the imme- 

jla J succeeding case of Maxwell v. Griswold, at page 242. 
* t CaSe’ aS t>y Mr. Justice Woodbury, in the opinion 

voi 6 C°Upt’ (at page 255,) “ The importer had put in his in- 
°1Ce th® price actually paid for the goods, with charges, and
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proposed to enter them at the value thus fixed. But the col-
lector concluded in that event to have them appraised, and the 
value would then, by instructions and usage at New York, be 
ascertained as at the time of the shipment, which was consider-
ably higher, and would probably subject the importer, not only 
to pay more duties, but to suffer a penalty. The importer pro-
tested against this, but in order to avoid the penalty, under such 
a wrong appraisal, adopted the following course.” And again, 
in speaking of the manner in which the question arose, the jus-
tice continued : “ The importer, knowing that this would sub-
ject him to a severe penalty, in order to avoid it, felt compelled 
to add to his invoice the amount which the price had risen be-
tween the purchase and the shipment.” This is in relation to 
the language already referred to in the act of 1842.

In Hing v. Maxwell, 17 How. 147, the court did not find it 
necessary to determine whether the additional duties prescribed 
under the acts of 1842 and 1846 might have been deemed pen-
alties, because the court was of opinion that whatever was the 
nature of the sums levied as additional duties under the eighth 
section of the act of 1846, they were not distributable to the 
customs officers as penalties.

In Stairs v. Peaslee, 18 How. 521, it was said that the penal 
duty of twenty per centum exacted by the eighth section of the 
tariff act of July 30, 1846, 9 Stat. 43, was properly levied upon 
goods entered at their invoice value. Mr. Chief Justice Taney, 
(page 527,) in speaking of the language of the act of 1842, 5 
Stat. 563, supra, providing for levying an additional fifty per 
centum because of undervaluation, said:

“ It would seem, however, that this provision was found by 
experience to operate, in some instances, unjustly upon the im-
porter ; and that it sometimes happened that, under favorable 
opportunities of time or place, goods were purchased in a for 
eign country for ten per cent less than their market value in 
the principal markets of the country from which they were im 
ported into the United States. And if they were so invoice , 
the importer was liable for the above-mentioned penal du y, 
although he was willing and offered to make the entry at t eir 
dutiable value. The fact that the invoice value was ten p®r
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cent below the standard of value fixed by law, subjected him 
to the penal duty; and he had no means of escaping from it. 
The eighth section of the tariff act of 1846 was obviously in-
tended to relieve the importer from this hardship.”

See also Swanston v. Jforton, 1 Curtis, 294, where the court 
described it as an additional duty, by way of penalty, and the 
court was by no means clear that the strictly technical term 
appropriate to such a demand would not be the word “ pen-
alty,” though in that case it did not feel compelled to go so 
far.

In Passavant v. United States, 148 U. S. 214, the question of 
whether these sums are to be regarded as penalties or simply 
additional duties was not regarded as material, and consequently 
was not decided in terms, although the case of Bartlett v. Kane, 
supra, was quoted from as to the sums imposed by statute be-
ing “ a compensation for a violated law,” etc.

From these various decisions it is seen that the courts have 
either regarded the language used in these statutes as penal in 
its nature, and that the sums imposed under the various sec-
tions of the statutes were imposed as penalties or the property 
forfeited, for the careless or fraudulent conduct of the importer 
in making an undervaluation, or else they have declined to de-
cide the question, because not involved. We think the sum 
sought to be recovered in this action was a penalty, and the 

ircuit Court, therefore, had no jurisdiction.
Whether the Secretary had the power, after he had once re- 

uced the amount to be paid, to raise it to the original sum, as 
stated in the foregoing certificate, is not material to the ques- 
wn now before us, and we express no opinion regarding it.

he question propounded by the Circuit Court of Appeals is 
answered in the negative, and it will be

So certified.
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JAQUITH v. ROWLEY.

APPEAL FBOM THE DISTRICT COURT OF THE UNITED STATES FOR THE 

DISTRICT OF MASSACHUSETTS.

No. 81. Argued and submitted November 10,1902.—Decided February 23, 1903.

One who received money to indemnify him for giving bail bonds for a per-
son subsequently and more than four months thereafter adjudicated a 
bankrupt, and against whom the judgment creditors in the suits in which 
he gave the bonds are seeking to enforce execution, holds such money 
as an adverse claimant within the meaning of section 23 a and b of the 
bankruptcy act of 1898, and the District Court of the United States does 
not have jurisdiction in a summary proceeding on the petition of the 
trustee to compel him to turn such money over to the trustee in bank-
ruptcy.

It makes no difference as to this question of jurisdiction whether the judg-
ment creditors have or have not proved their claims before the referee 
in bankruptcy, Such creditors have the right to obtain and enforce their 
judgments in the state courts.

The  appellant herein was appointed a trustee in bankruptcy 
by the United States District Court in Massachusetts on Sep-
tember 18,1900, and his bond was approved on the 21st of that 
month. The bankrupt was duly adjudged such on August 15, 
1900, and at the date of that adjudication there were pending 
in the Superior Court of Massachusetts, for Middlesex County, 
two suits, one of E. W. Thayer against the bankrupt, in whic 
a bail bond had been taken on November 14,1899, and theot er 
a suit of E. F. Flanders against the bankrupt, in which case a 
bail bond had also been taken on that day, and in order to pro-
tect the surety, Joseph P. Silsby, Jr., on the bail bond in eac 
of the two cases, the bankrupt on the same day deposited in e 
hands of the surety the two sums of $148 in the Thayer sui 
and $125 in the Flanders suit. These sums were to be ie 
indemnify the surety in each case, respectively, if the ban rup 
avoided the bail bond. After the adjudication in ban rup 
these suits proceeded to judgment in the state court an 
plaintiffs took out execution, which they are seeking to en
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against the surety on the bail bond, but not against the bank-
rupt himself.

At the first meeting of the creditors the plaintiff Thayer in the 
suit in the state court against the bankrupt appeared in the bank-
ruptcycourt and proved her claim for $150. Flanders, the plain-
tiff in the other suit in the state court, did not appear or prove his 
claim. After the appointment of the trustee, and without leave 
of the bankruptcy court, and without notice to or the knowl-
edge of the trustee, the plaintiff in each of the two suits took 
judgment by default in the state court. Upon learning of the 
entry of the judgments the trustee notified the surety not to 
pay the money over, and then, in the name of the bankrupt, 
petitioned the state court to vacate the judgment and to order 
the execution returned, which the state court refused to do, 
and thereupon the trustee filed his petition in the District Court 
of the United States for the District of Massachusetts against 
the plaintiffs in the two suits, their attorney and the surety, set-
ting up that the prosecution of the suits in the state court was 
contrary to the provisions of the bankruptcy act and a contempt 
of court, and praying that the plaintiffs and their attorney be 
enjoined from collecting the judgments, and that the surety be 
enjoined from paying the money in his hands, and that the par-
ties, plaintiffs in the judgments and their attorney, be adjudged 
m contempt, etc. This motion was denied and the restraining 
order refused.

The petition was subsequently amended by leave of the court 
so as to ask that the plaintiffs and their attorney in the state 
suits be enjoined from collecting the judgments or making any 
evy under the execution or taking any further proceedings 

ereon pending the further and final determination of the 
court in bankruptcy upon the petition of the trustee, and also 

at the surety, Joseph P. Silsby, Jr., be ordered to pay over to 
e trustee the funds deposited in his hands; also that the sev- 

era plaintiffs in the state suits be ordered to appear before the 
e eree in bankruptcy and prove their claims against his estate 

au establish their liens, if any, upon the funds paid over to the 
Wstee by Joseph P. Silsby, Jr. This amended petition omitted 

e prayer that the plaintiffs in the suits in the state court might
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be adjudged guilty of contempt, etc. Upon the petition as 
amended a motion for a rehearing was made and granted, and 
the appellees appeared and objected that the court had no ju-
risdiction in the matter of the petition, and after argument the 
court so held and denied the petition for want of jurisdiction 
only, and allowed an appeal to this court.

In dismissing the petition the district judge certified that 
the following questions arose before him, namely:

“ 1. Do the provisions of the second clause of section 23 of 
the act of Congress, known as the bankruptcy act of 1898, con-
trol and limit the jurisdiction of the several District Courts of 
the United States, so that said courts cannot permanently enjoin 
a creditor of the bankrupt who has proved his debt in the bank-
ruptcy court, from collecting a judgment recovered in the state 
court and from making levy under an execution taken out on 
said judgment; and do they limit the jurisdiction of the said 
courts so that these courts may not require said creditor to sub-
mit the controversy to their judgment ?

“ 2. Do the provisions of the second clause of section 23 of 
the act of Congress, known as the bankruptcy act of 1898, con-
trol and limit the jurisdiction of the several District Courts of 
the United States, so that said courts cannot permanently en-
join a creditor of the bankrupt who has not proved his debt in 
the bankruptcy court, from collecting a judgment recovered in 
the state court, and from making levy under execution taken 
out on said judgment; and do they limit the jurisdiction of the 
said courts so that these courts may not require said creditor to 
submit the controversy to their judgment?

“ 3. Do the provisions of the second clause of section 23 of 
the act of Congress, known as the bankruptcy act of 1898, con-
trol and limit the jurisdiction of the several District Courts of 
the United States over controversies between the trustee and a 
third person in the possession of property alleged to belong o 
the bankrupt, it being also alleged that said third person has 
no beneficial interest in the said property, but has the sole dutj 
of paying or delivering it over in settlement of the debts of t 0 
bankrupt ?

“4. Can the District Court of the United States entertain
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jurisdiction of proceedings on petition by a trustee in bank-
ruptcy to recover property alleged to belong to the bankrupt, 
but held under a claim or lien or security by the bankrupt’s 
creditor, or by third parties for the benefit of said creditors ?

“ 5. Can the District Court for the District of Massachusetts 
take jurisdiction over this suit as it now stands on record ? ”

Submitted by JZr. Harry J. Jaquith, in person, for appel-
lant.

Argued by Mr. Clarence W. Howley, in person, for appellees.

Me . Justice  Peckham , after making the foregoing statement 
of facts, delivered the opinion of the court.

This proceeding is governed by the principles decided in 
Sardes v. Hawarden Bank, 178 U. S. 524 ; Bryan v. BerrihM- 
mer, 181 U. S. 188, and Mueller v. Nugent, 184 U. S. 1.

The objection that it is not a suit within the meaning of the 
twenty-third section of the bankruptcy law is without force. 
The proceeding was a summary application to the court in bank-
ruptcy to grant an order in a matter, the result of the granting 
of which would be to immediately take from the surety moneys 
which had been deposited with him before the commencement 
of the proceedings in bankruptcy, and thus compel him to come 
into the bankruptcy court for the litigation of questions as to 

is right to retain the money claimed by him. It would also 
®fljoin the plaintiffs in the state suits from proceeding to collect 
s eir judgments from the surety in the bail bonds. To extend 
sue a jurisdiction over an adverse claimant would be within 

e prohibition of section 23, a and l>, whether such jurisdiction 
ere exerted by an action strictly so-called or by a summary 

PP cation to the court in bankruptcy. It is the exercise of 
meth 1j^°n ^he section prohibits, and the particular 
jne ,° Pr°cedure in the court is immaterial. The surety 

^ie lnoney was deposited to indemnify him for 
the a 1 • °n bond was an adverse claimant within 

meaning of that section of the act, and could not be pro-
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ceeded against in the bankruptcy court unless by his consent, 
as provided for therein. It is not necessary in order to be an 
adverse claimant that the surety should claim to be the absolute 
owner of the property in his possession. It is sufficient if, as 
in the present case, the money was deposited with him to idem- 
nify him for his liability upon the bail bond and that liability 
had not been determined and satisfied. If the trustee desire to 
test the question of the right of the surety to retain the money 
he must do so in accordance with the provisions of the section 
of the bankrupt law above referred to.

Bryan n . Bernheimer, 181 U.S. supra, does not, so far as 
the question here involved is concerned, touch or limit the de-
cision in Bardes v. Hawarden Bank, 178 U. S. supra.

In Mueller v. Nugent, 184 U. S. 1, it was claimed that where 
property of a bankrupt came into the hands of a third party 
before the filing of the petition in bankruptcy, as the agent of 
the bankrupt, and to which the agent asserted no adverse claim, 
the bankruptcy court, nevertheless, had no power by summary 
proceedings to compel the surrender of the property to the 
trustee in bankruptcy duly appointed. In regard to this claim 
it was said by the court, through Mr. Chief Justice Fuller, as 
follows:

“ In other words, the question reduces itself to this: Has the 
bankruptcy court the power to compel the bankrupt, or his 
agent, to deliver up money or other assets of the bankrupt, in 
his possession or that of some one for him, on petition and rule 
to show cause ? Does a mere refusal by the bankrupt or his 
agent so to deliver up oblige the trustee to resort to a plenary 
suit in the Circuit Court or a state court, as the case may be. 
If it be so, the grant of jurisdiction to cause the estates of ban 
rupts to be collected, and to determine controversies relating 
thereto, would be seriously impaired, and, in many respec s, 
rendered practically inefficient. The bankruptcy court won 
be helpless indeed if the bare refusal to turn over could con 
clusively operate to drive the trustee to an action to recover 
for an indebtedness, or a conversion, or to proceedings in c 
eery, at the risk of the accompaniments of delay, complication
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and expense, intended to be avoided by the simpler methods 
of the bankrupt law.

* * * * * * * *
“The position now taken amounts to no more than to assert 

that a mere refusal to surrender constitutes an adverse holding 
in fact and therefore an adverse claim when the petition was 
filed, and to that we cannot give our assent.

* * * * * * * *
“ In this case, however, respondent asserted no right or title 

to the property before the referee, and the circumstances under 
which he held possession must be accepted as found by the ref-
eree and the District Court.
********

“In the case before us, William T. Nugent held this money 
as the agent of his father, the bankrupt, and without any claim 
of adverse interest in himself. If it was competent to deal with 
Davidson, the assignee in the case of Bryan v. Bernheimer^ by 
summary proceedings, William T. Nugent could be dealt with 
in the same way.”

In other words, Nugent's case simply holds that, where the 
agent held money belonging to the bankrupt, to which he made 
no claim, but simply refused to give up the property, which he 
acknowledged belonged to the bankrupt, the bankruptcy court 
ad power, by summary proceedings, to order him to deliver 

such property to the trustee in bankruptcy.
he case before us is wholly different. The surety claims 

e right to hold the money as against everybody until his lia- 
1 ty on the bail bond is satisfied, and that claim is adverse to 

any c aim that the trustee may make upon him for the money 
which is to indemnify him as stated.
courtGre *8 n0 d*ffei^nce between the two plaintiffs in the state 
a d th°Q account one having proved her claim in bankruptcy 
clai 6 °^er having failed so to do. She did not waive her 
but10 a®a'ns^ the surety in the bail bond even by implication, 

If th 6 COn^rar^’ stated that she intended to retain the same, 
fro th ^PUS^ee h;ls the right to obtain possession of the money 

e surety, he must assert it in accordance with the pro- 
VOL, clxxxii i—40
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visions of section 23 of the bankruptcy act and not by this sum-
mary proceeding in bankruptcy.

The plaintiffs in the suits in the state court had the right to 
proceed to judgment in that court and to collect their judgments 
against the surety on the bail bond, and the court in bankruptcy 
had no power to prevent such proceedings in suits over which 
the state court had full cognizance. Eyster v. Gaff, 91 U. 8. 
521, cited in Bardes v. Hawarden Bank, supra.

Our conclusion is that the District Court was without juris-
diction in the matter submitted to it in the petition of the trus-
tee, and its decree dismissing such petition for want of juris-
diction is, therefore,

Affirmed.

AMERICAN ICE COMPANY v. EASTERN TRUST AND 
BANKING COMPANY.

APPEAL FROM THE COURT OF APPEALS OF THE DISTRICT OF COLUMBIA.

No. 95. Argued December 2,1902.—Decided February 23, 1903.

Although, as held in Farmers' Loan <6 Trust Company v. Penn Plate Glass 
Company, 186 U. S. 434, a covenant in a mortgage to keep the property 
insured does not run with the land so that an actual grantee taking su 
ject to the mortgage comes under a primary obligation to insure, the case 
is different, under the peculiar language of the covenant contained in t e 
mortgage herein, and where the mortgagor after failing to insure in ac 
cordance with the covenant transfers the property to a voluntary assign® & 
In such case the insurance taken out by the assignee, who stands in 
shoes of the assignor, must be assumed to be taken out in fulfill[me 
the mortgagor’s covenant, and in the event of loss the amount co 
under the policies inures to the benefit of the mortgagee, an cf’n°nei.a| 
retained by the assignee as representing his interest, or that o g 
unsecured creditors, in the equity of the property.

The  appellee herein was the complainant in the 
original jurisdiction and commenced its suit in the uPr 
Court of the District of Columbia to foreclose a mortgage
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ecuted by the American Ice Company, one of the appellants, 
to the appellee as trustee, etc. Judgment of foreclosure was 
entered, from which an appeal was taken to the Court of Ap-
peals of the District, where it was modified by reducing the 
amount of the indebtedness found due by the trial court and 
secured by the mortgage, and as so modified the judgment was 
affirmed. 17 D. C. App. 422; also reported on former hearing 
in the Court of Appeals, 14 D. C. App. 304. Another phase 
of the controversy appears in 6 D. C. App. 375 and 169 U. S. 
295.

The facts are somewhat numerous, but for the purpose of 
presenting the question discussed in the opinion herein the fol-
lowing only are necessary to be noticed :

The American Ice Company was a Maine corporation, and 
m that State it made a mortgage to the appellee, which was 
also a Maine corporation, to secure the payment of bonds ex-
ecuted by the ice company to the amount of $40,000, payable 
in installments of $5000 each. The bonds were payable to the 
mortgagee or bearer, and all were duly sold and delivered to 
various persons for full value before maturity. The property 
mortgaged embraced real estate in Maine, and also certain real 
estate which the mortgagor claimed to own in the city of 

ashington, D. C., opposite square 270, and being within the 
mits of the bed of the Potomac River. On this property 

were erected a wharf and ice houses for storing and distributing 
e me gathered in Maine and shipped toWashington. The 

mortgage contained the following provisions as to insurance: 
rticle 7. The American Ice Company hereby expressly 

covenants and agrees to pay any and all taxes, assessments and 
governmental charges assessed or laid upon the property herein 
and.Ve^e^ °r ^n^en^e<^ so be, and also to keep said premises 
a ProPerty at all times insured in such insurance companies 
re ma^?)e approved by the trustee, in such amounts as shall 
of los^t Pro^ec^ all the insurable property, payable in case 
loss tfaS to6 *Lrust’ee as its interest may appear. In case of 
the 6 lnsurance money may be applied by the trustee toward 
or at or additions to the property destroyed or injured, 

e option of the trustee the money may either be retained
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and invested in such securities as it approves, as a sinking fund 
for the redemption of the bonds when due, or be applied to 
the payment of the principal of such of the aforesaid bonds as 
may be at the time due and unpaid and of the interest which 
may at that time have accrued upon the principal and be un-
paid, without discrimination or preference; and ratably to the 
aggregate amount of said unpaid principal and accrued and 
unpaid interest, rendering the surplus, if any, to the American 
Ice Company, or to whomsoever may be lawfully and equita-
bly entitled to receive the same.”

The mortgagor company thereafter fell into financial diffi-
culties, defaulted in the payment of its bonds and other in-
debtedness, and on October 13,1893, it made an assignment to 
William G. Johnson, the other appellant, as assignee, for the 
benefit of its creditors. The assignee took possession of the 
real property mortgaged and situate in Washington, and in 
November, 1896, took out fire insurance policies to the extent 
of $3000 on the buildings and improvements on the Washing-
ton property, the premiums being paid from the assigned es-
tate. On February 11,1896, the buildings and improvements 
were destroyed by fire and the insurance moneys were paid 
to the assignee, who set up in his answer to the bill of fore-
closure that he had taken out the insurance upon his separate 
interest as owner of the equity of redemption for the benefit 
of all the creditors of the ice company, secured and unsecure , 
while the trustee claims the insurance moneys for the bene 
of the bondholders. ,

The trial court decreed the foreclosure of the mortgage an 
sale of the mortgaged premises, and in the event that the pi° 
ceeds arising therefrom should be insufficient to pay the on 
indebtedness, it further decreed that the assignee shoul pay 
to the trustee the insurance moneys, or so much as mig 
necessary to pay the deficit, and that the trustee should app 
the same as directed.

Afr. William G. Johnson for appellants.

A/r. Benjamin F. Leighton for appellee.
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Me . Justic e Peckham , after making the above statement 
of facts, delivered the opinion of the court.

The appellants have made several assignments of error which 
have been argued before us, but the only one we think it nec-
essary to notice is that which relates to the disposition of the 
moneys received by the assignee on account of the insurance 
effected by him upon the property destroyed by fire.

The assignee claims to be entitled to pay these moneys for 
the benefit of all the creditors, unsecured as well as secured, 
while the appellee, the trustee in the mortgage, demands that 
the moneys should be paid to it for the purpose of reducing 
the deficit which may arise from the sale of the mortgaged 
premises, and the courts below have so decreed. The claim of 
the appellee is founded upon the language used in the mort-
gage, by which the ice company was to keep the “ premises 
and property at all times insured ... in such amounts 
as shall reasonably protect all the insurable property. . . . 
In case of loss the insurance money may be applied by the trus-
tee toward the renewal of or additions to the property de-
stroyed or injured, or, at the option of the trustee, the money 
may either be retained and invested in such securities as it ap-
proves, as a sinking fund for the redemption of the bonds when 
due, or to be applied to the payment of the principal ” of such 
bonds, etc. This language, it is urged, takes the case out of 
the ordinary rule that a simple covenant to insure contained 
ln a mortgage does not run with the land. The assignee ap-
pellant founds his claim upon the assertion that, as assignee, he 
was the owner of the equity of redemption, having an insurable 
interest in the premises as such, and that, in fact, he intended 
such insurance for the benefit of all creditors, and not as a fund 
°r the security of the bondholders alone.
^Farmers' Loan & Trust Co. v. Penn Plate Glass Co., 186

■ 434, we had occasion to examine the nature and effect of 
covenant to insure contained in a mortgage, and we concluded 
a such a covenant does not run with the land, so that one 
mg a conveyance subject to the mortgage comes under a 

unary obligation to insure. In that case the mortgage was
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foreclosed and the property bid in at the judicial sale, and the 
grantee of the Master took out insurance in his own name for 
the purpose of insuring his own interest in the premises which 
he had purchased, and he repudiated in terms any obligation 
to insure for the benefit of the mortgagee, and accordingly the 
policies were issued, and they stated they did not cover the 
mortgagee’s interest in the premises.

Here there is in substance no difference between the mort-
gagor and its assignee for the benefit of creditors, so far as this 
question is concerned. The mortgagor had indeed failed to in-
sure, as it had covenanted to do, but when it transferred the 
legal title of the property to its voluntary assignee, he stood in 
the shoes of his assignor, and when he took out insurance policies 
upon the property he in effect fulfilled the obligation which 
had rested upon the mortgagor to insure, and the insurance 
thus becomes by virtue of the covenant a security for the pay-
ment of the bonds secured by the mortgage. This does not 
make a case of a covenant to insure running with the land as 
against a subsequent purchaser of the property for value, but, 
as we have said, it is simply the case of a taking out of insur-
ance by a voluntary assignee having no beneficial interest in 
the property, and when such assignee insures the premises under 
the circumstances herein stated, with such a covenant m a 
mortgage, the insurance moneys enure to the benefit of the 
bondholders secured by the mortgage.

It was conceded in the court below that, as a general propo-
sition, a covenant to insure was a mere personal covenant, and 
did not attach to and run with the land, but it was held that 
the peculiar language of this mortgage took it out of that rule.

Mr. Chief Justice Alvey said in the Court of Appeals in this 
case, 14 App. D. C. 331:

“ It is very clear, that, by the terms of the covenant, it ba 
relation to the land, and its principal object was to keep an 
maintain the buildings on the property in condition for carry 
ing on the ice business. This was the great object °t t 
surance required, as means of security to the bondno e ■ 
Without this, the property, by fire, might be rendered of it 
value, and the bondholders be left without security. By means
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of the insurance it was intended that the property should be 
maintained as security; and hence it was provided, primarily, 
that the insurance money might be expended in renewal of or 
adding to the buildings. In such cases it has been repeatedly 
held, that the covenant does run with the land, at least in an 
equitable sense; and where an insurance has been obtained, 
though by an assignee, and a fire has occurred, and the insur-
ance money has been received, a court of equity has held that 
the insurance money should be applied for the benefit of those 
for whose protection the original covenant was made.”

The cases of Vernon v. Smith, 5 Barn. & Aid. 1, 7; Thomas 
v. Vonkapff, 6 Gill & John. 372 ; Miller v. Aldrich, 31 Michi-
gan, 408, 411; Ellis v. Kreutzinger, 27 Missouri, 311; Nichols 
v. Baxter, 5 R. I. 491; Masury v. Southworth, 9 Ohio St. 340, 
348, and In re Sa/nds Ale Brewing Company, 3 Biss. Rep. 175, 
were cited by the Chief Justice in support of his contention.

In the case of Wheeler v. Insurance Company, 101 U. S. 329, 
it was held that where a mortgagor is bound by his covenant 
to insure the mortgaged premises for the better security for 
the mortgagees, the latter have to the extent of their interest 
in the property destroyed, an equitable lien upon the money 
due from the policy taken out by him, and that this equity 
exists, although the contract provides that, in case of the mort-
gagor s failure to procure and assign such insurance, the mort-
gagees may procure it at the mortgagor’s expense.

So in this case, we practically have a fulfillment of the mort-
gagor s covenant to insure, because its voluntary assignee, 
s anding in its shoes, did himself insure the premises, and such 
insurance enures to the benefit of the mortgagee, because the 
assignee is a voluntary one, and is but carrying out an obliga- 
ion imposed originally upon his assignor. The peculiar lan-

guage of the mortgage upon the subject of insurance takes it 
®enera^ ru^e governing such covenants.

e t ink the case at bar is not covered by the case of Trust 
V' ^lass Company, 186 U. S. 434, supra, and 

a e court below made the proper decree in relation to the 
insurance moneys.

e ^ave examined the other assignments of error argued
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before us, but are of opinion that they are clearly untenable 
and were properly disposed of by the court below.

Finding no. error in the record, the judgment is
Affirmed.

BOSTON AND MONTANA CONSOLIDATED COPPER 
AND SILVER MINING COMPANY v. MONTANA ORE 
PURCHASING COMPANY.

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE 

DISTRICT OF MONTANA.

No. 103. Argued December 3,1902.—Decided February 23,1903.

To give the Circuit Court jurisdiction under section 1 of the act of March 3, 
1887, as corrected by the act of August 13, 1888, Federal questions must 
appear necessarily in the statement of the plaintiff’s cause of action and 
not as mere allegations iu the plaintiff’s bill of the defence which the de-
fendants intend to set up or which they rely upon. And if it further 
appear from defendant’s answer that no such defence is set up, no juris-
diction exists to try questions not of the kind coming within the statute, 
and the Circuit Court should dismiss the bill for want of jurisdiction.

In order for a party in possession to maintain a bill of peace for the pur-
pose of quieting his title to land against a single adverse claimant in-
effectually seeking to establish a legal title by repeated actions of 
ejectment, it is necessary for the bill to aver that complainant’s title has 
been established by at least one successful trial at law; and where i 
appears from the bill that an action at law involving the same questions 
has been commenced, but has not been tried, it is a fatal defect.

To maintain a bill of peace in the Federal courts there must be an allega-
tion that the complainant is in possession, or that both parties are out of 
possession.

The  appellant in this case (being the complainant below) has 
brought it to this court by an appeal from the judgment of the 
Circuit Court of the United States for the District of Montana 
dismissing its complaint and ordering judgment for the deten 
ants on the ground that the court had no jurisdiction of t e 
action. A decree having been entered in accordance with t ie 
direction of the court dismissing the bill, the Circuit Court as 
certified to this court the question of jurisdiction, and whet ei 
or not a Federal question is presented in complainant’s amen e 
bill and the answer of the defendant corporation.
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The cause of action relates to the ownership of a certain 
quantity of copper ore taken and converted by the defendants 
from the mining ground alleged to be owned by the complain-
ant. For the purpose of presenting the question of jurisdiction, 
the court below has certified to this court the amended bill and 
the answer of the defendants. The complainant in the bill al-
leges that it is the owner and entitled to possession of certain 
property therein described, known as and called the Pennsyl-
vania lode mining claim, lot No. 172, situated in Summit Val-
ley mining district, county of Silver Bow, Montana. A full 
description of the land is given in the bill. The complainant’s 
title is next set out with much particularity and detail, from 
which it appears that the original source of its title is a United 
States patent covering the claim, dated April 9, 1886, issued to 
persons named therein, from whom the complainant deraigns 
title. It is then averred that on April 1, 1895, defendants 
wrongfully and unlawfully entered upon complainant’s prem-
ises, and from that time on extracted from the mine large quan-
tities of valuable ores, of the reasonable value of $500,000, and 
that they have continued to extract and mine ores from the 
premises belonging to the complainant, and are now mining 
and extracting ores therefrom and threatening to continue to 
do so unless enjoined by the court.

The land which the complainant claims to own is valuable 
almost exclusively for the copper, silver and gold ores which 
are found there in large quantities, and it is these ores that 
t e defendants have extracted and are threatening to continue 
to extract in the future.

It is averred that the complainant has no means of ascer- 
aining the quantity or value of the ores which the defendants 
ave extracted or may hereafter extract from such premises, 

an if the defendants are permitted to continue to extract such 
ores it will be altogether uncertain and indefinite as to what 

amount or the value of such ores may be, and the complain- 
an will be compelled to rely to a great extent on the defend- 
an as to such amount and value; that unless the defendants 
ant ‘ °lne(J an^ restrained from taking the ores the complain- 

wi 1 be required to briner numerous actions for the deter-
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urination of the damages it has from time to time sustained by 
reason of such trespasses, which are continuing on the part of 
the defendants. Therefore the complainant brings this suit in 
order to avoid a multiplicity of suits in the premises; and by 
reason of the trespasses of the defendants and their threatened 
continuance the complainant has suffered and will suffer great 
and irreparable injury and damage, unless the defendants are 
enjoined from further trespass as prayed for.

This is the complainant’s cause of action, as set forth in the 
bill, regarding the trespass and the injury inflicted and the dif-
ficulty of proof thereof and the prevention of a multiplicity of 
suits.

The complainant then further averred in the bill, for the pur-
pose as therein stated, of showing the jurisdiction of the court 
to determine the matters set forth in such bill, that the deter-
mination of the controversy between the parties involved the 
construction of the mining1 laws of the United States; that the 
property of the complainant is a mining claim and has been 
patented as such under the provisions of the Revised Statutes 
of the United States relating to mines and mineral lands; that 
the defendants owned a portion of certain properties called the 
Rarus lode claim, lot No. 179; the Johnstown lode claim, lot 
No. 173; and the Little Ida lode claim, lot No. 126, which 
claims lie north of and partially adjoining and near to the Penn-
sylvania lode claim, owned by the complainant.

It is further stated that the various claims which are and 
will be made by the defendants as to their rights in complain-
ant’s mine by reason of their ownership of the other mines 
above mentioned are without foundation, yet, nevertheless, they 
will be urged as a defence to the cause of action set forth in 
the bill of complaint, and the claims of defendants are denie 
and disputed, as are also the facts upon which the defendants 
base their defence, and the law arising from the same, and com 
plainant adds “ that it disputes each and every one of the claims 
made by the defendants, relative to the construction of sai 
several patents, and it (complainant) claims that all velD ’ 
whose apexes lie within the Johnstown patent must begoverne 
and regulated in extralateral rights, if any they have, under
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Johnstown patent, and not under or by virtue of the Rarus 
patent.” The complainant also averred “ that the said defend-
ants contend and claim that the complainant cannot under any 
circumstances obtain any relief for ores extracted within that 
portion of the premises owned by it, without first showing that 
the apices of the veins from which the ores were extracted are 
within the surface lines of the ground owned and claimed by 
the complainant, whereas your orator claims that prima facie 
it is the owner of all ores found within its boundaries extended
downward into the earth, until it has been shown that some 
other person or company has some right thereto by reason of 
ownership of the apex of the vein within some other claim.” 
The complainant further stated its right to enjoin defendants 
from mining ore beneath the ground of complainant, because 
no vein having its apex in the defendants’ claim passes in its 
strike through the end lines thereof so as to confer extralateral 
rights.

And finally : “ Wherefore, your orator shows to your honors 
that there is involved in the matters in controversy, between 
your orator and the said defendants, the numerous questions 
aforesaid, involving the construction of the statutes of the Uni-
ted States, relative to locating, purchasing and patenting of 
mineral lands and the construction of the statutes, relative to 
t e right of one claimant to follow veins down to and into the
premises of another, under the circumstances and situation of 
t e parties as hereinbefore set out, and also the construction of 
t e said statutes in relation to patenting of claims and whether 

e vein can be patented to one person and the surface to an- 
o er, and to the right of the Land Department to segregate 

e surface from the mineral in the ground, granting one to 
°ne person and the other to another, and as to whether said 
ac ion is authorized under and by virtue of said statutes ; and 
surf W^e^er’ w^ien an apex of a vein is divided upon the 

ace? part being within the premises granted in one patent 
J* a part within another, as to what, if any extralateral rights, 

e granted under such circumstances to either party.”
cat e»aaswer defendants is also set forth in the certifi- 

e 0 t e court below, in which the defendants deny that they
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wrongfully or unlawfully entered the premises of the complain-
ant or that they took out any amount of ore belonging to the 
complainant from that mine, and deny that the defendants ever 
mined or extracted ores from premises belonging to the com-
plainant or threatened to do so; also deny the averments as to 
the value of the ore set forth in the bill. Defendants also deny 
that the determination of the controversy between the parties 
involves a construction of the mining acts of the United States 
or the construction of any statute of the United States what-
ever. They admit that the Rarus and the Johnstown lode 
claims are mineral claims, located under the laws of the Uni-
ted States, and that the same have been patented under those 
laws, and that the defendants own a portion of the lode called 
the Rarus lode claim. The defendants also assert that they 
are the owners of a certain parcel of ground within the Johns-
town lode claim, and also the owners of that portion of the 
Pennsylvania lode claim thereafter described, and they claim 
the right to enter upon the premises of the complainant, namely, 
that portion of the Pennsylvania lode claim described in its 
amended bill of complaint, by reason of the fact that certain 
veins owned and claimed by the defendants and in their posses-
sion have their top or apices within the Johnstown lode claim, 
lot No. 173, and that portion thereof o^ned by the defendants, 
and that the defendants assert the right to follow such veins on 
their downward course or dip, although the same so far depart 
from a perpendicular as to depart from the said Johnstown lode 
claim and from that portion thereof claimed by the defendants, 
and enter the premises owned and claimed by the complainan, 
namely, that portion of the Pennsylvania lode claim describe 
in its amended bill of complaint. But the defendants deny that 
they claim the right to enter complainant’s premises by reason 
of the fact that any veins owned or claimed by them or in their 
possession have their top or apices within the Rarus lode claim 
or in that portion thereof owned by the defendants, or by rea-
son of the fact that the same have their top or apices wit nn 
the Little Ida lode claim or any portion thereof, and deny 
the defendants assert the right or any right to follow such vem 
on their downward course or dip, although the same so ar e*
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part from a perpendicular as to depart from said Rarus lode 
claim, and to enter the premises claimed by the complainant; 
and deny that they assert or claim the right to enter the prem-
ises of the complainant by reason of the fact that any veins 
owned or claimed by the defendants have their top or apices 
within that portion of the Johnstown lode claim owned by the 
defendant, or that they assert the right to follow such veins on 
their downward course or dip, although the same so far depart 
from a perpendicular as to depart from the Johnstown lode 
claim and from the portions thereof owned by the defendants 
and enter the premises of the complainant.

It was further averred in the answer “ that in this action it 
makes no claim of any right under the Rarus patent to enter 
upon the veins within the ground claimed or owned by the com-
plainant, but that it asserts its right to do so by reason of its 
ownership of a portion of the Johnstown lode claim, and the 
fact that the top or apices of the veins or lode in question are 
within said portion of the Johnstown lode claim.” It also “ de-
mes that in this action it contends or claims that only the sur-
face ground of the Johnstown claim was patented to the pat-
entees named therein or that all or any veins lying within the 
original location lines of the Rarus claim were patented to the 
claimant under the Rarus claim; . . . but defendant al-
leges that it contends and claims in this action, and in so far as 
this controversy between complainant and defendant is con-
cerned, that its extralateral rights to the veins in question 
should be determined by its ownership of that parcel of ground 
uow included within the Johnstown claim and not by the Rarus, 

r tne reason that said veins or lodes have their tops or apices 
within the said parcel of ground owned by defendant.”

Various other denials were made, from which it appears that 
e only claim made by the defendants in this action is by vir- 

ue of their ownership of the Johnstown lode claim. The de- 
,en ants by this answer therefore admit the averments in the 

1 that their rights must be governed and regulated in this 
ac ion by reason of their ownership of the Johnstown patent, 
aa not by virtue of the Rarus patent, and as to those rights 

e complainant claims that the course of the vein cannot be 
0 owed because of the nature of the ground.
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Jfp. Louis Marshall for appellant. Mr. John F. Forbis was 
on the brief.

Mr. John J. McHatton for appellees. Mr. John W. Cotter 
was on the brief.

Mr . Justi ce  Peckh am , after making the foregoing statement 
of facts, delivered the opinion of the court.

It is quite plain that the various averments contained in the 
complainant’s bill for the purpose of showing jurisdiction in the 
Circuit Court are wholly unnecessary in order to make out com-
plainant’s cause of action for the conversion of ore by the de-
fendants on premises belonging to complainant. To make out 
a prima facie case on the part of complainant, so far as its 
right to the ore in question is concerned, all that was necessary 
was to show the patent and the complainant’s possession under 
it, and from such patent and possession the presumption would 
be that the complainant was the owner of all ores found within 
the boundaries contained in the patent extended downward into 
the earth, and the burden would then rest upon the defendants 
to show that, notwithstanding such presumption, they had the 
right to enter upon and take the ore from the ground within 
the limit described in the patent under which the complainan 
derives title. It could then prove facts to sustain its averments 
in regard to ascertaining the quantity and value of the ores 
which the defendants were extracting or might extract from 
the complainant’s premises, and that it would be altogether un 
certain and indefinite as to w7hat amount of ores or the va ue 
thereof the defendants might extract in the future, and that a 
complainant would be compelled to rely upon the good ai 
and showing of the defendants as to the amount and va ue 0 
the ores which they had theretofore extracted and might t ere- 
after extract from the premises. Indeed, the complainan a 
serted in the bill, an extract from which is contained in 
foregoing statement, that prima facie it is the owner of a or 
found within its boundaries extended downwards into the eaI^’ 
until the contrary has been shown. It would be wholly unne^ 
essary and improper in order to prove complainant s caus
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action to go into any matters of defence which the defendants 
might possibly set up, and then attempt to reply to such defence, 
and thus, if possible, to show that a Federal question might or 
probably would arise in the course of the trial of the case. To 
allege such defence and then make an answer to it before the 
defendant has the opportunity to itself plead or prove its own 
defence is inconsistent with any known rule of pleading so far 
as we are aware, and is improper.

The rule is a reasonable and just one that the complainant 
in the first instance shall be confined to a statement of its cause 
of action, leaving to the defendant to set up in his answer what 
his defence is and, if anything more than a denial of complain-
ant’s cause of action, imposing upon the defendant the burden 
of proving such defence.

Conforming itself to that rule the complainant would not, 
in the assertion or proof of its cause of action, bring up a single 
Federal question. The presentation of its cause of action would 
not show that it was one arising under the Constitution or laws 
of the United States.

The only way in which it might be claimed that a Federal 
question was presented would be in the complainant’s statement 
of what the defence of defendants would be and complainant’s 
answer to such defence. Under these circumstances the case 
is brought within the rule laid down in Tennessee v. Union db 
Planters’ Bank, 152 U. S. 454. That case has been cited and 
approved many times since, among the latest being Arkansas 
v. Kansas Ac. Railroad, 183 U. S. 185, where it was stated by 
Mr. Chief Justice Fuller, speaking for the court, at page 188, 
as follows:

Hence it has been settled that a case cannot be removed 
rom a state court into the Circuit Court of the United States 

on the sole ground that it is one arising under the Constitution, 
aws or treaties of the United States, unless that appears by 
p aintiff’s statement of his own claim ; and if it does not so ap-
pear, the want of it cannot be supplied by any statement of the 
pe ition for removal or in the subsequent pleadings. And more-
over that jurisdiction is not conferred by allegations that de- 
en ant intends to assert a defence based on the Constitution
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or a law or treaty of the United States, or under statutes of 
the United States, or of a State, in conflict with the Constitu-
tion.” See also Blackburn v. Portla/nd dec. Co., 175 U. S. 571; 
Shoshone dec. Co. v. Butter, 177 U. S. 505.

The test of the right of removal is that the case must be one 
over which the Circuit Court might have exercised original 
jurisdiction under section 1 of the act of March 3,1887, as cor-
rected by the act of August 13, 1888, 24 Stat. 552; 25 Stat. 
433. The cases hold that to give the Circuit Court original 
jurisdiction the Federal question must appear necessarily in the 
statement of the plaintiff’s cause of action, and not as mere al-
legations of the defence which the defendants intend to set up 
or which they rely upon. Third Street Bailway Company v. 
Lewis, 173 U. S. 457.

It is urged, however, on the part of the complainant that its 
averments in regard to the jurisdiction of the court are neces-
sary to be set forth as a part of its cause of action, and that 
they show that the appellees are questioning complainant’s title 
and interfering with its enjoyment of its property right by as-
serting ownership to a portion of such claim of complainant 
based upon two government patents issued for the Rarus and 
Johnstown claims respectively, and although such assertion of 
ownership of the appellees is, as complainant avers, without 
legal foundation-, yet, for reasons stated in the bill, the considera-
tion of which necessitates an examination of Federal questions, 
the case is in effect one to quiet complainant’s title or to preven 
an interference with its rights and property, and complainan 
avers that the allegations of jurisdiction relate to its cause o 
action; that they state the controversy existing between the 
parties as to its subject matter, not as anticipatory of the e- 
fence, but as establishing the complainant’s right to have 1 s 
title quieted. t .

But it is plain that the suit is not in truth a suit to quiet ti e. 
There is a cause of action alleged that is not founded upon any 
such theory, to prove which it is not necessary or proper to g 
into the defendants’ title or to anticipate their defence to 
cause of action alleged by the complainant. What is there 
said is for the purpose of showing jurisdiction in the
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court, not over an equitable cause of action in the nature of a bill 
to quiet title, but over a cause of action arising out of the laws 
of the United States ; and the various mining laws of the United 
States are cited to show the truth of the assertion. It is also 
clear that jurisdiction in a Federal court cannot be predicated 
in this case upon an assertion that it is brought to prevent a 
multiplicity of suits. Even then the complainant’s proof in the 
first instance would remain the same as already stated. The 
frequent trespasses, as alleged, of the defendants, by reason 
of which an equitable remedy by injunction is sought, might 
exist, and still it would not necessarily appear from the com-
plainant’s proof that the defendant’s justification arose by reason 
of an alleged right under the Constitution or laws of the United 
States. That might appear in the defence, but would constitute 
no cause of action by complainant.

If, however, the bill is to be looked upon as one in the nature 
of a bill of peace or to quiet title, it is fatally defective in that 
aspect. There are two distinct kinds or classes of bills of peace, 
or bills to quiet title, the one brought for the purpose of estab-
lishing a general right between a single party and numerous 
persons claiming distinct and individual interests; the other 
for the purpose of quieting complainant’s title to land against a 
single adverse claimant. In the second class the suit can be 
maintained by a party in possession against a single defendant 
ineffectually seeking to establish a legal title by repeated actions 
0 ejectment, and in such case it is necessary to aver that the 
tit e of complainant has been established by at least one suc-
cess ul trial at law before equity will entertain jurisdiction. 3 
1Eq: Jur\2d ed- § 1394> n<>te 3, and 1 Pom. Eq. Jur. § 246.

is bill evidently would come under the second of these 
c asses, and it is defective in not containing an averment that 

e complainant’s title has been at least once successfully tried 
acfiaVV con^rary’ appears from the bill itself that an 
J?11 ^aw Eas ^een commenced involving the same questions, 

but has not been tried.
defect’ a^S^°^ec^ed tdiat, as a bill of peace or to quiet title, it is 

ec ive, ecause there is no allegation that the complainant 
ln possession, which is necessary in such a bill. If not in 
VOL. CLXXXVIII—41
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possession, an action of ejectment would lie. The contention 
that under the Code of Montana a person not in possession may 
maintain an action to quiet title cannot prevail in a Federal 
court, unless it be alleged and proved that both parties are out 
of possession. Whitehead v. Shattuck, 138 U. S. 146.

The complainant fails, on both these grounds, to show that 
its bill is sufficient as one to quiet its title, and it therefore fails 
to show that the case is not covered by the Union de Planters' 
Bank case, 152 U. S. 454, and other cases, above cited. If the 
bill do not contain facts sufficient to constitute it a bill to quiet 
title, all the averments as to defendants’ claims as defences, and 
complainant’s answers thereto, are only material for the pur-
pose of showing that the defence may disclose facts which will 
show a case arising out of the mining laws of the United States. 
But this would not constitute complainant’s cause of action.

But assuming for this purpose (what is otherwise denied) that 
the bill is sufficient to confer jurisdiction, it is so only because 
of its averments as to the defence to be made by the defendants 
to the complainant’s cause of action. When we come to ex-
amine their answer we find that defendants disclaim any right 
under the patent for the Rarus lode claim, and confine their al-
leged rights to such as exist by virtue of their ownership of the 
Johnstown lode claim only. Defendant^’ claim of right to follow 
the veins which they aver have their top or apices in the Johns-
town patent is denied by complainant. It sets up in the bill 
that it denies and disputes the fact that the veins upon which 
defendants have mined in the claim of complainant, even i 
such veins had their apices in defendants’ ground, (which com-
plainant does not admit,) are yet such veins as can be followed 
on their dip beyond the lines of defendants’ possessions into the 
ground of complainant, and complainant alleges that the veins 
are broken and intersected by faults in such a manner that t e 
same cannot be traced or followed from the ground of defen 
ants into that of the complainant, and therefore defendants 
have no right to enter upon the ground of complainant for t e 
purpose of extracting ores therefrom by reason of their owner 
ship of the apices of any veins within their ground. There is 
the further fact alleged that the veins, if any, which have t eir
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apices in defendants’ claim, do not pass in their strike through 
the end lines of defendants’ claim. This alleged inability to 
follow the veins, assuming that they apex in the defendants’ 
Johnstown patent, and the allegation as to the veins not pass-
ing through end lines, are mere questions of fact, depending 
upon the proof as to the truth of those averments. This does 
not constitute a question arising out of the Constitution or laws 
of the United States. The answer, by its denials and disclaimers 
as to what it sets up by way of defence, takes away a defence 
which might show the case as arising under such Constitution 
or laws.

Complainant contends, however, that if a case of jurisdiction 
is made out by the bill, the court is not ousted thereof by 
whatever is set up in the answer. In this case the contention 
cannot be maintained. The only foundation for the alleged 
jurisdiction consists of the averments of complainant relative 
to the contention of the defendants as to their defence. Now, 
if it appear from the answer of defendants that no such claim 
as is necessary to give the court jurisdiction is in fact made, 
but on the contrary is disclaimed and denied, then the basis of 
jurisdiction fails and the court cannot proceed. This is so held 
in Robinson v. Anderson, 121 U. S. 522, 524. In that case Mr.

hief Justice Waite, speaking for this court and delivering its 
opinion, said:

Even if the complaint, standing by itself, made out a case 
o jurisdiction, which we do not decide, it was taken away as 
soon as the answers were in, because if there was jurisdiction 
a a 1 it was by reason of the averments in the complaint as to 
w at the defences against the title of the plaintiffs would be, 
an these were of no avail as soon as the answers were filed 

n »1 was made to appear that no such defences were relied 
Ro v a^S° Cry8tal Springs dec. Co. v. City of Los Angeles, 
¿ led. Rep. 1U( affirmed 177 U. S. 169.

fa ttb^^C^°n i* 1 c^ass cases must be based upon the 
o/th tt  ?e CaSe *S °ne ar^slnS under the Constitution or laws 
pie n^e<^ States. If it appear to be such in the plaintiff’s
feQa simP1Y because of the allegations as to what the de-

°es are on the part of the defendant, if when the answer
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come in it is seen that no such defence in fact is set up or in-
sisted upon, it is then seen that no such case exists as stated in 
the complaint, and no jurisdiction therefor exists to try questions 
which are not of a kind coming within the statute, and the 
court should then dismiss for want of jurisdiction.

The complainant also objected that the defendants did not 
properly or effectively disclaim or deny the allegations of the 
complainant’s bill.

In relation to the evasive character of the answer it was 
stated by Circuit Judge Gilbert in 93 Fed. Rep. 274, in regard 
to this case, as follows:

“ It is objected, that the denials of the answer do not fully 
and explicitly traverse the new averments of the amended bill, 
but that they are denials only that the defendant relies in ‘ this 
action ’ upon the alleged rights and claims, and that the de-
fendant disclaims only for the purpose of this present suit, 
without waiving its right to assert such claims in some other 
suit or proceeding hereafter. No exception, however, was 
taken to the answer lor insufficiency. It was accepted as 
responding to the allegations of the amended bill. We think 
it was properly so accepted. If, in view of some possible other 
action affecting other interests, the defendant has attempted 
to reserve the privilege to assert other rights under the Barns 
patent,it is immaterial to the present controversy. It is only 
to the rights asserted by the complainant in this suit that the 
defendant must make answer. It is required to make its e- 
fence to the allegations of the bill, and to show cause why t e 
relief prayed for should not be decreed. It has answere as 
to its rights to extract the ores in question. It says tha J 
claims nothing by virtue of the Rarus patent, but that it re ies 
solely upon the fact that the ores it has taken belong to a vein 
which has its apex in the Johnstown lode claim, and m 
strike passes through the end lines of said claim, and in i 
downward course extends beneath the surface of the comp 
ant’s claim. Upon such a bill and such an answer all ques ion 
concerning the right of the defendant to mine the ores in co^ 
troversy are determinable, and the decree, if against t e 
fendant, would be as effective to bar it from hereafter asse
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ing rights under the Rarus patent as would be a decree upon 
any other form of answer.”

We concur in the views thus expressed, and the result of the 
whole case is that the complainant failed to show any juris-
diction in the Circuit Court to try this case, and the order of 
the Circuit Court dismissing complainant’s bill and giving judg-
ment for the defendant is, therefore,

Affirmed.

Boston  and  Montana  Consol idate d  Coppe r  and  Silver  Min -
ing  Company  v . Montana  Ore  Purchas ing  Comp any .

Error to the Circuit Court of the United States for the District 
of Montana.

No. 102. Argued December 3,1902.—Decided February 23,1903.

The same counsel appeared as in No. 103.

Mr . Justice  Peckham  delivered the opinion of the court.

This case arises upon demurrer to the complainant’s complaint. 
The demurrer was sustained and the complaint dismissed, and 
judgment given for the defendants, and thereupon the circuit 
judge certified the question of jurisdiction to this court.

The action was brought to recover $500,000 damages sustained 
by the plaintiff in error by reason of the wrongful taking of ore 
of that value from the mining claim of the plaintiff in error. 
Substantially the same averments are made in the complaint as 
ln the case which immediately precedes and the questions in-
volved are the same, excepting that the former is a suit in equity 
and this is an action at law.

For the reasons stated in the opinion in No. 103, the judg-
ment in this case is

Affirmed. 
Boston  and  Montana  Cons oli dated  Copp er  and  Silver  Mining  

Comp any  v . Chile  Gold  Mining  Company .
Appeal from the Circuit Court of the United States for the 

District of Montana.
No. 104. Argued December 3,1902—Decided February 23,1903.

The same counsel appeared as in No. 103.
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Me . Justi ce  Peckham  delivered the opinion of the court.

This case involves the same questions as that of the Boston 
and Montana Consolidated Copper and Silver Mining Com-
pany v. The Monta/na Ore Purchasing Compa/ny dec., (No. 103,) 
ante, p. 632, the only point of difference between the two being 
that the Chile Gold Mining Company and the other defendants 
herein are sued as lessees of the Montana Ore Purchasing 
Company, they having as such lessees attempted to interfere 
with the complainant’s right of property. The complaint was 
dismissed for want of jurisdiction.

For the reasons stated in the opinion in No. 103, this decree 
is also

Affirmed.

WINSLOW v. BALTIMORE AND OHIO RAILROAD 
COMPANY.

APPEAL FROM THE COURT OF APPEALS OF THE DISTRICT OF COLUMBIA.

No. 125. Argued December 17,18,1902.—Decided February 23,1903.

A lease containing a covenant to renew at its expiration with covenan s, 
terms and conditions similar to those contained in the original lease, is 
fully carried out by one renewal without the insertion of another cov^ 
nant to renew. Otherwise a perpetuity is provided for, and t is ie 
court will not presume in the absence of plain and peculiar language-

Where land is owned by three trustees under a trust requiring an exercise 
of the judgment and discretion of all the trustees and there is no evi ence 
of authority for one of them to act alone, the execution of what puipor s o 
be a lease for five years by one of the trustees does not make a vali ea 
of the property, nor does it affect the share of the trustee executing i 
in the case of ordinary joint tenants; and where all the trustees o 
join in the execution of an instrument, the burden is on the gian ® 
prove the deaths of those not joining therein. Recognition oi ra i^^ 
tion by the other trustees cannot be assumed unless it is shown 
been founded upon full knowledge of all the facts.

The receipt of rent by the beneficiary under the trust directly .OIB 
tenant will not amount to apart performance of the contract 
manner as to make it binding upon the trustees not signing w 
pears that the check received for such rent was not endorsed y
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tee and there is no proof that the beneficiary knew there was no binding 
lease in existence, but it does appear that subsequently rent was refused 
and only accepted under an agreement that the acceptance was without 
prejudice.

Where a lease contains an option to the lessee to purchase at a price named 
in the lease during the continuance thereof and the trustees making the 
lease have no general or absolute power of sale, specific performance of 
that portion of the contract should be denied.

Where a railroad company has built its line on land affected by such a lease, 
and the trustees have commenced an action to recover rent for the period 
of occupancy subsequent to the expiration of the lease, and also to re* 
cover possession of the property, there is no ground for an injunction 
against the prosecution of the action as to the recovery of the rent; it is 
proper, however, for this court to enjoin for a reasonable period, in order 
to permit condemnation proceedings to be instituted and prosecuted, 
that portion of the action which is an attempt to oust the railroad com-
pany from land upon which it has entered with a view to its purchase 
and constructed its road thereon for public purposes under the sanc-
tion of public authority and over which the public have rights which 
should not be obstructed or destroyed either by the company itself or by 
antagonistic parties claiming ownership as a result of a private agree-
ment.

The  Court of Appeals of the District of Columbia, reversing 
the judgment of the Supreme Court of the District, (which 
dismissed the bill of the railroad company,) directed that court 
to give judgment in favor of the company, and from the judg-
ment of the Court of Appeals an appeal to this court has been 
taken by the defendants below.

The company brought this suit to obtain a judgment de- 
c aring the validity of an alleged lease to it for five years from 
t e first day of August, 1897, and to compel the specific per* 
ormance of an alleged contract to sell to it the same land 

mentioned in the lease and lying in the city of Washington, 
ow ned by the defendants as substituted trustees under the will 
® t e late Catherine Pearson, deceased, and to enjoin the de- 
en an^s from continuing proceedings at law which they had 
onamenced to obtain possession of the premises, and also to 

them from the prosecution of an action to recover dam- 
°es or the use and occupation of the land by the railroad 
°mpany. The facps are ag fopows .
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Catherine Pearson in her lifetime owned certain land, con-
sisting of unimproved lots in the city of Washington, near the 
Baltimore and Ohio Railroad Company’s depot, and lying on 
the line of its Metropolitan branch as subsequently constructed 
in that city. After the decease of Mrs. Pearson, and on 
June 30, 1868, her will was duly proved before the proper 
probate court in the District. In it she devised the premises 
to trustees for the sole and separate use of her daughter, Eliza 
W. Patterson— 

“ During the term of her natural life, and so that the same 
shall not be liable for the debts or subject to the control, con-
tracts or engagements of her present or any after-taken hus-
band ; to permit her by herself, or her special attorney ap-
pointed in writing, to be signed by her, to receive the annual 
income and profits of the same for her own sole and separate 
use, her receipt or that of her attorney so appointed as afore-
said alone to be an acquittance to the person or persons charged 
with the payment of such income or any part of the same, and 
to the extent only therein expressed to have been paid—and if 
she please to occupy, possess and use for her own account, ac-
commodation and convenience and that of her family any part
of the property, real and personal, so held for her separate use 
and benefit, she shall be allowed to do so; and if at any time 
the said Eliza Patterson shall in writing, to be signed by her 
in the presence of and to be attested by a subscribing witness, 
desire the said Carlisle P. Patterson, William H. Philip an 
Walter S. Cox, or the survivors and survivor of them, to se 
any part of the estate, real and personal, held by them for er 
separate use, for the purpose of changing the investmen 
thereof, it shall be lawful for the said named trustees or t e 
survivors or survivor of them to sell the same for such PurP^ 
only, and to transfer and convey the absolute estate m 
therein, to the purchaser thereof; to receive the procee s o 
any and every such sale of the purchaser, who shall not be re 
quired to see to the application thereof; and to inves 
same in such manner as the said Eliza W. Patterson ma^.j 
quire; and such new investment shall be held by thes sa^ 
trustees for the same use, trusts and purposes, and wi
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same powers and authority of sale and reinvestment as is 
herein declared of and concerning the original trust, subject 
and separate estate.

“ And after the death of the said Eliza W. Patterson the said 
named trustees and their successors shall hold the said trust, 
subject and separate estate—original and subsequently acquired 
by sale and reinvestment—for the use and benefit of any child, 
or children, of the said Eliza W. Patterson, and the issue of any 
child or children of the said Eliza who may die leaving issue in 
the lifetime of the said Eliza, and such issue shall take the share 
or portion of the said estate which their parent or parents would 
have taken had they survived the said Eliza. And if the said 
Eliza W. Patterson shall die without leaving a child or children, 
or issue of any child or children, living at the time of her death, 
the said trustees and their successors shall hold the said trust, 
subject and separate estate for my right heirs. And if it shall 
happen that either of the said trustees shall die, or become in-
capable of acting, or shall refuse to act in the execution of said 
trust, then and in every such case the continuing trustees or 
trustee shall from time to time nominate some other person or 
persons to be approved by the said Eliza W. Patterson to be 
trustee or trustees in the place and stead of the person or per-
sons so dying, or becoming incapable or refusing to act, and 
• all convey and settle the said trust, subject and separate es-
tate in such manner, that the same shall be legally vested in 
such continuing trustees or trustee, and such person or persons 
so named and appointed to that office for the same uses, trusts 
an purposes, and with the same power and authority of ad-
ministration, sale and reinvestment as is hereinbefore declared 
0 an concerning the said trusts, subject and estate, and the 
sai new trustee or trustees shall have the same power to act in 

e premises in conjunction with the continuing trustee or trus- 
es, an as survivors of them, as if they had been originally 
ame trustee or trustees in the premises in this my last will 

and testament.
Will* nominate and appoint Carlisle P. Patterson,

iam H. Philip and W. S. Cox to be the executors of this 
my last wiU and testament.”
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In 1872 the trustees under Mrs. Pearson’s will leased to the 
railroad company the land for five years, the lease containing 
a privilege to the railroad company to purchase such land 
during those five years on payment of $12,592. It also con-
tained an agreement to renew the lease with the same cove-
nants and privileges for another term of five years, or until the 
lessors were prepared to convey the premises as agreed in the 
lease with a perfect title in fee simple.

From the time of the first lease in 1872, and under various 
leases thereafter, the company occupied the land, constructed 
part of its branch line thereon, and paid rent therefor up to 1888. 
On January 30 of that year a lease was made, which was signed 
by the trustees and by the president of the railroad company, 
though not by Mrs. Patterson. By the terms of that lease the 
premises were rented for five years from August 1,1887, at the 
same rent and with the same covenants as to renewal and for 
the sale of the lands as contained in the first lease of 1872. The 
company continued in the occupation of the premises under 
this lease for the five years mentioned therein. Upon Octo-
ber 17, 1892, the company still being in occupation of the land, 
another instrument was executed in the form of a lease, signed 
by but one of the trustees, and purporting to lease the land for 
five years from August 1, 1892, at the same rental as the lease 
of 1888, and with the same covenants to sell at the same price 
($12,592,) and to renew the lease for five years, as contained 
in the lease of 1888. This lease was signed by Winslow, alone, 
he then being one of the substituted trustees, but Jay, anot er 
of the substituted trustees, did not sign it, and, so far as appears, 
never saw” it. These two substituted trustees had been u y 
appointed prior to or in the year 1883. The former trustee, 
Judge Cox, had resigned in June, 1892, and it does not appear 
that his successor had then been appointed.

The company retained possession of the property from u 
gust 1, 1892, up to August 1, 1897, and paid the amoun 
money mentioned in the paper of 1892, being at the same ra 
that had been paid since 1872, and as was provided in the eas 
pf 1888. About the first of August, 1897, questions arose as 
the terms of future occupation of the land. The trustees r
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fused to execute any further lease, denied any obligation to 
renew it for any term, and said they preferred to sell, but re-
fused to do so on the old terms, the land having in the mean-
time largely appreciated in value. In September, 1897, Mr. 
Winslow, in a letter to the company, said they were prepared 
to convey the property with a perfect title, and that they also 
preferred to execute such conveyance to any renewal of the 
lease. The company, however, prepared a lease, which pro-
vided for again leasing the land to it on the same terms for a 
period of five years, commencing on August 1, 1897, and this 
lease also contained a provision for a renewal for another five 
years, or until the lessors could convey the premises in fee simple 
to the company. This lease was never signed. Negotiations 
continued in regard to the matter, the company insisting it had 
the right to a renewal of the lease by virtue of the instrument 
dated August 1,1892, while the trustees denied that contention, 
and though willing to sell, were not willing to do so at the price 
named in the former lease, as they said that the value of the 
land had increased from $12,592 to over $30,000. During these 
negotiations and disputes the company retained possession of 
the land, and on or about February 1, 1898, (the dispute and 
the negotiations between the trustees and the company being 
still unsettled,) in accordance with the custom which it had fol-
lowed during the running of the various instruments since 1872, 
of paying the rent semi-annually on the first days of February 
and August as it accrued, it sent the money that would have 

een due for rent, (if a lease were then in existence,) in the form 
0 a money order payable to the order of Mr. Winslow, trustee 
o liza W. Patterson, and enclosed it in a letter addressed to 

r- inslow, in care of Fisher & Co., agents, who sent it to 
rs' atterson, as Mr. Winslow was then absent in Nicaragua 

as secretary of the Canal Commission. This money order was 
eceived by Mrs. Patterson, wrho thereupon wrote the following 
e er, under date of February 5, 1898, to one of the officers of 
the company:

^IR' burned to you a few days ago the draft 
you sent me for the rent of my property on First street,
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Washington, by the railroad company of Balto. & Ohio of 
$377.77. The draft was made out to Mr. Francis Winslow, 
trustee, and I could not draw it, as Mr. Winslow in Nicaragua, 
and I could not send it so far away to him, fearing it might 
be lost. I therefore return it to you, with the request that 
you would sign it, as you always have done heretofore, Cox, 
Jay & Winslow, trustees. Judge Cox & Mr. Jay are both 
here, so that they can sign it at once and I can have the money. 
By giving prompt attention to this small matter of business 
you will greatly oblige,

‘‘Eliza  W. Patter son .”

The statement in this letter, that Judge Cox could sign the 
draft or order, was evidently a mistake, as his resignation had 
been accepted by the court years prior to the date of the letter.

The company afterwards sent back the draft, and, under 
some arrangement between Mrs. Patterson and Fisher & Co., 
which it does not appear was known by the trustees, but which 
was consented to by the company, the same was endorsed 
“ Francis Winslow, trustee, by Thomas J. Fisher & Co., at-
torneys,” and on such endorsement the money on the voucher 
was obtained from the company and received by Mrs. Patter-
son.

On August 1,1898, the company7 sent a draft or money order 
for $377.77, the amount of rent which would have been due if 
there had been a valid lease in existence, the draft being sent 
to Mr. Winslow, trustee, which he declined to negotiate, and 
insisted that the rights of the company had been terminated by 
his notice prior to and in September, 1897, and that since that 
time the company had been occupying the property as tenants 
by sufferance.

This voucher, and those which succeeded it, and which were 
forwarded to Mr. Winslow, as trustee, and made payable to is 
order, were retained by him until January, 1900, when they 
were returned to the company and a check given for ]e 
aggregate amount under an agreement that its acceptance 
should be without prejudice to the rights of the respective 
parties and their claims relating to the leasing of the lan o
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the renewal of the lease, or to any question or matter connected 
therewith.

The dispute between the parties continued, as also did the 
negotiations in regard to a settlement thereof, until some time 
in March, 1900, when Mr. Winslow, Mr. Jay and the American 
Security and Trust Company, the substituted trustees, took 
proceedings against the company before a justice of the peace 
to obtain possession of the premises, based upon a notice to 
quit, given under the statute. Judgment in favor of the trus-
tees was rendered in that case by default, and an appeal by 
the company, as provided for by law, was prosecuted, and was 
undetermined at the time of the commencement of this suit. 
On August 15,1900, the substituted trustees also commenced 
an action against the company for the use and occupation of 
the premises from August 1,1897, to April 16,1900, claiming 
$6500, with interest from the last-named date. Soon there-
after the company commenced this suit asking for a judgment 
that the company was entitled to a lease from August 1,1897, 
for five years, and also for a judgment for specific performance 
of the contract to sell, and obtained an injunction restraining 
the prosecution of both of the proceedings above mentioned.

The trial court held that there had been no valid contract 
for a sale, and that there was then no valid lease in existence 
such as was required to be proved before a court of equity 
would decree specific performance. The court expressed no 
opinion as to the effect of continued occupation after the ex-
piration of any lease under the facts in the case with refer-
ence to the amount of the rental to be paid. That was a mat-
ter which it was held could be determined on the law side of 
the court. A decree was therefore entered dismissing the bill 
and dissolving the injunction which had been granted.

The Court of Appeals reversed the judgment of the trial 
court, 18 App. D. C. 438, and remanded the case, and in its 
opinion it was stated as follows:

In view of what has been said, we are of opinion that, un- 
er the provisions of the lease of 1892, executed by Francis 
inslow, trustee, for and on behalf of the life tenant, Mrs. 
lza W. Patterson, the appellant was and is entitled to one
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renewal of such lease for the term of five years from and after 
the first day of August, 1897, upon the terms and conditions 
of said lease as to the rents to be paid therefor; and that dur-
ing the continuance of such term no suit for the dispossession 
of the appellant can be maintained. We are, also, of opinion 
that, for the time subsequent to the determination of said re-
newed lease for which the appellant shall require the use and 
occupation of said land, the appellant is entitled, and it is its 
duty to acquire the right to such use and occupation, under 
the exercise of the right of eminent domain conferred upon it 
by the act of Congress, by the ascertainment of the value of 
such use and occupation, and payment to the owners of the 
land of the just compensation so to be ascertained. And the 
bill of complaint in this cause may be retained for the purpose 
of such ascertainment of value and just compensation. It fol-
lows that the decree of the Supreme Court of the District of 
Columbia dissolving the injunction granted in this cause and 
dismissing the bill of complaint, must be reversed, with costs; 
and that the cause will be remanded to that court, with direc-
tions to vacate said decree, to restore the injunction and make 
the same perpetual, and for such further and other proceedings 
as may be just and proper, according to law and in conformity 
with this opinion. And it is so ordered.”

J/r. William G. Johnson for appellants.

Mr. M. J. Colbert and Mr. George E. Hamilton for appel-
lee.

Mk . Justice  Peckham , after making the foregoing statement 
of facts, delivered the opinion of the court.

It is quite plain that a lease containing a covenant to renew 
at its expiration with similar covenants, terms and conditions 
contained in the original lease is fully carried out by one re 
newal without the insertion of another covenant to renew. 
Otherwise a perpetuity is provided for. Pigg°t v* Hawn, 
(1829) 1 Paige’s Ch. 412; Carr v. Ellison, (1838) 20 Wend. 178;
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Syms v. Mayor, (1887) 105 N. Y. 153 ; Cunningham, v. Patt&e, 
(1868) 99 Massachusetts, 248 ; Taylor’s Landlord & Tenant, 8th 
ed. §§ 333, 334.

From the ordinary covenant to renew, a perpetuity will not 
be regarded as created. There must be some peculiar and plain 
language before it will be assumed that the parties intended to 
create it.

There is no question of the validity of the lease of 1888. It 
was for five years from the first of August of the year 1887, 
with a covenant of renewal, and that covenant would have been 
satisfied by giving a lease in 1892 for five years, up to August, 
1897, without any covenant therein for a further renewal. In 
fact, however, the lease was not legally renewed in 1892, be-
cause the paper of that year was signed by one trustee only. 
In our opinion his signature did not make a valid lease. It 
required the signatures of all the trustees. A deed of land ex-
ecuted by one trustee does not convey his share as in the case 
of ordinary joint tenants. So where a deed of land was exe-
cuted by two out of three trustees, the burden is upon the pur-
chaser to prove the third trustee was dead. 1 Perry on Trusts, 
(2d ed.), sec. 411 ; 2 Perry on Trusts, secs. 499,502 ; 2 Story Eq. 
Juris. (12th ed.) sec. 1280 ; Brennan v. Willson, 71 N. Y. 502-507.

The authorities cited by the counsel for the company, to the 
effect that one of several trustees may, when so authorized by 

is associates, act with regard to the execution of some portions 
of the trust, as their agent, and that when not previously so 
authorized a subsequent ratification of his act by his associates 
™ay bind them all, do not embrace the facts in this case. There 
is n° evidence of any authority to one trustee to sign a lease.

e granting of a lease was an important and material act in 
e way of carrying out the trust under the will, requiring an 

exercise of the judgment and discretion of all the trustees. It 
was therefore necessary for them all to act in order to make a 
valid instrument.

. one several trustees can be entrusted by his asso-
da es with the transaction of the business of the trust may 
sta Un Cer^n c’rcnmstances, conceded, but those circum- 

ances will not justify the doing of an act by one trustee on
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his own responsibility which is of a nature to require the de-
liberate discretion and j udgment of all the trustees. In the case 
of a lease of property, such as is presented herein, the signatures 
of all are necessary to the validity of the paper.

The case cited of Insurance Company v. Chase, 5 Wall. 509, 
relates to an insurance effected by one of several trustees, and 
the question was whether the policy covered the individual in-
terest of the person taking out the insurance or his interest as a 
trustee; if the former, it was void because he had no interest 
as an individual, and the policy was therefore one in the nature 
of a wager. The court in the course of the opinion remarked:

“ It is true, that in the administration of the trust, where 
there is more than one trustee, all must concur, but the entire 
body can direct one of their number to transact business, which 
it may be inconvenient for the others to perform, and the acts 
of the one thus authorized, are the acts of all, and binding on 
all. The trustee thus acting is to be considered the agent of 
all the trustees, and not as an individual trustee. If, within 
the scope of his agency, he procures an insurance, it is for the 
other trustees, as well as himself. If he does it without au-
thority, still it is a valid contract, which the underwriter cannot 
dispute, if his co-trustees subsequently ratify it. In fact, so 
liberal is the rule on this subject, that where a part owner of 
property effects an insurance for himself and others, without 
previous authority, the act is sufficiently ratified, where suit is 
brought on the policy in their names.”

The facts in this case do not bring it within the principle men-
tioned, and it is clear that to render the lease originally vah 
it must have been signed by all the trustees. Without it t e 
instrument as a lease for five years was void under the statu e 
of frauds. Comp. Stat. D. C. 231, sec. 4. .

It is contended that the act of one of the trustees in signing 
the lease was subsequently ratified by the other by a recognition 
of its existence by long continued silence, if not by an e p 
ratification. But an express ratification would consist o 
signature of the other trustee to the paper, and of that t ere 
no pretense. A ratification of an invalid instrument o 
nature by recognition, we do not understand. The ins r
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was void under the statute of frauds, because of the lack of 
those signatures which could alone render it valid as a lease for 
five years. Recognition could not take the place of the absent 
signature. Whether the conduct of the trustees, or of Mrs. Pat-
terson, amounted to such a part performance of an invalid con-
tract as would take the place of the otherwise necessary sig-
natures is another question. It is difficult to see how there 
could be any technical ratification of this instrument without a 
signing thereof by the other trustee.

But assuming that something in the nature of a ratification 
might be based upon subsequent recognition, yet such recogni-
tion or ratification must be shown to have been founded upon 
a full knowledge of all the facts. There is no evidence of that 
kind in the case ; none that the other trustee even knew of the 
existence either of the written paper of 1892 or that it con-
tained a covenant to renew at all for any time. The possession 
by the company and the payment of rent were provided for by 
the covenant to renew contained in the lease of 1888, and hence 
there was a justification for that possession and for the pay-
ment of the money, which was entirely compatible with the 
non-existence of any written lease from 1892, or of any cove-
nant to again renew for five years from August 1, 1897. This 
possession and payment cannot therefore be used as a basis for 
the presumption of knowledge on the part of the trustee of the 
existence of the so-called lease of 1892 or of the covenant con-
tained therein.

Regarding the asserted part performance of the alleged con- 
ract of lease in 1892, or of the covenant contained in that lease, 

we think there was none such as to justify the contention that 
e covenant to renew in 1897 for five years was thereby so far 

ren ered valid as to call for its recognition and enforcement. 
n t is case there was reason, as we have said, without refer- 

enee to any assumed part performance of, and aside from the 
& e8e covenants in, the paper of 1892, for the possession by 

e company and for the taking of the rent of the land by the 
s ees up to 1897. This reason was based upon the obligation 
c existed under the valid lease of 1888. The remaining 

possession from 1892 to 1897 and the payment of the money 
vol . clxxxviii —42
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need not, therefore, be referred to as a part performance of the 
invalid contract of lease and renewal contained in the paper of 
1892. Without any reference to any paper of that character, 
possession and payment of rent were proper and amounted to 
nothing more than an acknowledgment of the obligations pro-
vided for in the before mentioned lease of 1888.

Acts of part performance which will take a case out of the 
statute must be referable solely to the contract. Williams v. 
Morris, 95 U. S. 444, 457 ; Phillips v. Thompson, 1 Johns. Chy. 
131; Byrne v. Romaine, 2 Edwards Chy. 445 ; Jervis v. Smith, 
Hoff. Chy. 470 ; Lord v. Underdunck, 1 Sand. Chy. 46; Wdft 
n . Frost, 4 Sand. Chy. 72.

And again, specific performance of a void contract will not 
be decreed because of part performance, unless fraud and in-
justice would be done if the contract were held inoperative. 
P'urcell n . Miner, 4 Wall. 513 ; Willia/ms v. Morris, 95 U. 8. 
444. Such would not be the result here.

Nor can the receipt of rent in February, 1898, by Mrs. Pat-
terson, under the circumstances detailed in the foregoing state-
ment of facts, amount to such part performance of the invalid 
covenant to renew as to authorize its enforcement. Neither 
trustee received the rent. The signing of the name of Mr. Wins-
low, one of the trustees, on the back of the draft from the com-
pany in February, 1898, was without the knowledge of or au-
thority from such trustee, although the endorsement was made 
in perfect good faith by Fisher & Co., and the money was pai 
to and received by Mrs. Patterson. That signing was not a 
part performance of the contract of lease on the part of the 
trustees or either of them.

Mr. Winslow was at this time absent in Nicarauga. There 
is no proof in the case that Mrs. Patterson knew there was no 
valid covenant in existence for the granting of a further five 
year lease from August 1, 1897. Her receipt of the inoneW^ 
beneficiary under the will of her mother would not bind t e 
trustees to renew a lease under an invalid covenant to do so, 
operate as a part performance of that invalid covenant. 
cially would this be so where, as in this case, there ha 
months, or ever since August 1,1897, been a substantialre usa
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by the trustees to renew on the old basis or to sell at the old 
price, and negotiations were still in progress between the trus-
tees and the company relative to the terms of a continued oc-
cupation of the lands. The trustees and the company were 
alone the parties who could agree upon a lease, and while nego-
tiations were pending on the subject, the receipt, unknown at 
the time to the trustees, of the money by Mrs. Patterson, as 
stated, could not be equivalent to a part performance by the 
trustees or either of them, of an alleged covenant to renew con-
tained in the paper of 1892, the validity of which was at the 
same time denied.

Subsequently when drafts were received by the trustees they 
were not cashed, and when they were finally paid it was under 
a specific agreement that the payment should not in any way 
affect the situation between the parties. Hence the receipt of 
these drafts constituted no part performance upon which to 
base the recognition of the covenant to renew from August 1, 
1897, which was repudiated as invalid by the trustees and which 
was in fact invalid.

Upon the question of the alleged contract to sell, after care-
fully examining all the facts, we agree with the Court of Ap-
peals in holding that the company was not entitled to a decree 
for the specific performance of that alleged contract, and, there-
fore, specific relief of that nature should be denied. Under the 
terms of the will it is plain the trustees had no general and ab-
solute power of sale, and the conditions upon which it could be 
exercised did not exist.

Regarding the other relief, we are of opinion that the por-
tion of the injunction prohibiting the further prosecution of 
the trustees’ action to recover the rental value of the land 
occupied by the company from August 1, 1897, up to the time 
mentioned in the complaint in that action, should be dissolved.

As to that part of the injunction which prohibits the further 
prosecution of the proceedings to recover the possession of the 
and there is more to be said. We agree with the Court of 
Ppeals upon the subject of ousting the company from such 

possession. That court held that the evidence showed the 
company entered upon the use and occupation of the property
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in controversy with a view to its purchase when it could prop-
erly be effected. It was understood by all the parties what the 
character of the use and occupation of the land by the com-
pany was intended to be. Subsequently to its obtaining pos-
session of the land in 1872 the railroad company constructed 
what is known as its Metropolitan branch, part of a highway 
between Washington city, the adjoining States and the West. 
This highway is not a merely private enterprise nor a matter 
of purely private concern. It is a public road, constructed for 
public purposes, under the sanction of the public authority, and 
over which the public have rights which cannot be permitted 
to be obstructed, much less destroyed, either by the company 
itself, to which the franchise has been granted as a public trust 
to construct and operate this road, or by antagonistic parties 
claiming the ownership of the land upon which it has been 
permitted to enter without previous payment therefor, or as the 
result of any private controversy between the railroad company 
and such parties. The company having entered by the license 
of the lessors, an action at law for the dispossession of the rail-
road company cannot be maintained if the company is willing 
to make compensation for its use and occupation of the land.

These views of the Court of Appeals we concur in, but we do 
not say that the company can take proceedings in this suit to 
condemn the land. The proceeding to condemn is otherwise 
provided for by law, and although the appellants contend that 
the company has no power under the law to do so, we are of 
opinion that by virtue of the various acts passed relative to the 
company, it has such power in this city with reference to this 
land. The court ought to keep in force for a reasonable time, 
say six months, that portion of the injunction prohibiting the 
trustees from continuing their proceeding to dispossess 
company from the land, in order to enable it to condemn sue 
land in proper proceedings for that purpose, which canno ® 
taken in the present suit. If more time is needed, the na 
court may upon application, after notice, extend the time 
it may seem reasonably necessary. If no proceedin^^ 
condemn are taken within six months from the issuing o
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mandate from this court to the court below, then the injunction 
should be wholly dissolved.

Our judgment, therefore, will be to reverse the judgment of 
the Court of Appeals of the District of Columbia, with direc-
tions to remand the case to the Supreme Court of the District, 
with directions to that court to refuse specific performance of 
the alleged contract to sell the land, and to deny enforcement 
of any alleged covenant to lease the same from August 1,1897, 
and also to dissolve that portion of the injunction enjoining the 
trustees from prosecuting their suit to recover the rental value 
of the land from August 1, 1897, and to retain that portion 
which enjoins further action on the part of the trustees to oust 
the company from the land, for six months from the date of 
the mandate of this court, and for further time, if the Supreme 
Court of the District shall be of opinion that it is proper. If 
no proceedings are taken to condemn the land within six 
months, then the injunction shall be dissolved. When the 
condemnation proceedings are concluded, or if not taken within 
the time stated, then, at the end of that time, application may 
be made to the trial court, and such judgment then entered as 
shall be consistent with this opinion, and with such provision 
m regard to costs incurred, subsequent to the mandate from 
this court, as shall to that court seem proper.

Reversed and remanded with directions to reverse the decree 
below and remand the case for further proceedings in con-
formity to this opinion.
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CHICAGO THEOLOGICAL SEMINARY v. ILLINOIS.

ERROR TO THE SUPREME COURT OF THE STATE OF ILLINOIS.

Nos. 140, 265. Argued and submitted January 20, 21,1902.—Decided February 23,1903.

Section 5 of the act of 1855 of the General Assembly of Illinois incorporat-
ing the plaintiff provides, “That the property of whatever kind or de-
scription belonging or appertaining to said seminary shall be forever free 
and exempt from all taxation for all purposes whatever.” Section 2 pro-
vides, “ That the seminary shall be located in or near the city of Chicago.” 
Property of the incorporation other than the seminary buildings was 
taxed under the general taxing law of 1872. The Supreme Court of 
Illinois construed the statute of 1855 as meaning that the exemption was 
limited to property used in immediate connection with the seminary and 
did not refer to other property held by the institution for investment, 
although the income was used solely for school purposes.

Held, that as the rule of the Supreme Court of Illinois in construing an act 
exempting property from taxation under legislative property is that the 
exemption must be plainly and unmistakably granted and cannot exist 
by implication only—a doubt being fatal to the claim—and as the con-
struction placed on the act is not such an unnatural, strained or unreason-
able construction as shows it to be erroneous, this court will affirm the 
judgment even though it might be otherwise construed so as to affect a 
total exemption.

The act incorporating the seminary also provided that “ It shall be deeme 
a public act and be construed liberally in all courts for the purposes 
therein expressed.”

Held, that such provision should not be construed as a complete overthrow 
of the canon of construction adopted by the Supreme Court of Illinois m 
regard to exemption of property from taxation.

These  cases, between the same parties, come here by writs oi 
error to the Supreme Court of Illinois, which held certain 
property of the plaintiff in error not exempt from taxation. 
189 Illinois, 439. .

The case No. 140 involves taxes for the year 1899, an
No. 265 for the year 1900.

The plaintiff in error claims exemption under its c a 
passed in 1855, entitled “ An act to incorporate the Chicago
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Theological Seminary,” a copy of which is set forth in the 
margin.1 * * *

The Supreme Court of the State held that the provision grant-
ing the exemption from taxation in section 5 referred only to 
property used in connection with the seminary and did not in-
clude other property which might be owned, rented or held by 
the seminary as an investment, although the income thereof 
was used solely for school purposes. Accordingly property 
which was not so included and which is involved in these actions 
was taxed under the general taxing law of the State enacted in

1 Sec . 1. Be it enacted by the People of the State of Illinois, represented in 
the General Assembly, That Stephen Peet, (and twenty-three other persons, 
named in the act,) and their successors be and they hereby are created a 
body politic and corporate, to be styled “ The Board of Directors of Chicago 
Theological Seminary,” and by that name and style to remain and have 
perpetual succession, with full powrer to sue and be sued, plead and be 
impleaded; to acquire, hold and convey property, real and personal; to 
have and use a common seal; to alter and renew the same at pleasure; to 
make and alter a constitution and by-laws for the conducting and govern-
ment of said institution, and fully to do whatever may be necessary to carry 
out the object of this act of incorporation.

Sec . 2. That the seminary shall be located in or near the city of Chicago. 
The object shall be to furnish instruction and the means of education to 
young men preparing for the gospel ministry, and the institution shall be 
equally open to all denominations of Christians for this purpose.

ec . 3. That the board of directors shall consist of twenty-foui’ members, 
mne of whom shall constitute a quorum for the transaction of business.

e di Lectors shall hereafter be elected in accordance with the provisions 
° the constitution under which they act, and shall hold their office until 
their successors are appointed.

kc. 4. The board of directors shall have power to appoint an executive 
committee and such agents as they may deem necessary and such officers, 
pro essois and teachers as the government and instruction of the seminary 

ay require, and prescribe their duties, to remove any of them for suffi- 
inTl reaS°nS’ and Prescribe and direct the course of studies to be pursued 

ie institution; also, to confer such degrees as are consistent with the 
object of the institution.
a EC‘ 5 That the property, of whatever kind or description, belonging or 

aining to said seminary, shall be forever free and exempt from all 
SEc°n f°r purposes whatsoever.

and it T ^11S ac^ take effect and be in force from and after its passage, 
cnnr. S la 1 deemed a public act, and shall be construed liberally in all 
oourts for the purposes therein expressed.
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1872. In enforcing the taxation of the outside property of 
plaintiff in error under that act, it is claimed that the obligation 
of the contract contained in the act of 1855, the charter of the 
plaintiff in error, was impaired.

It is conceded that the charter of incorporation was duly ac-
cepted, and that acting on the faith of its provision the plain-
tiff in error has acquired by donation and purchase a part of 
the real estate on which the taxes in question were levied, and in 
addition has expended in the erection and purchase of buildings 
on the real estate owned by it an amount exceeding $200,000, 
and a large number of students have been and are being in-
structed by it in pursuance of its charter. The pieces of real 
estate upon which the taxes in these cases were levied were 
acquired by the plaintiff in error by gift or purchase, and were 
held by it to promote the objects for which it was incorporated, 
and the rentals received from such real estate are used forthose 
purposes, although the property is not used in immediate con-
nection with the seminary.

Mr. John J. Herrick, with whom Mr. David Fates was on 
the brief, for plaintiff in error.

I. This court has jurisdiction to review the judgment of the 
state court, and, in the exercise of that jurisdiction, has power 
to determine the question as to the construction to be given 
to the provision in the charter of plaintiff in error exempting 
its property from taxation. University v. People, 99 U. 8.309, 
Asylum v. New Orleans, 105 IT. S. 362; State Bank of Ohio, v. 
Knoop, 16 How. 378 ; Home of the FriendlessN. Rouse, 8 W^ • 
430; The Washington University v. Rouse, 8 Wall. 439, 
mington Railroad v. Reid, 13 Wall. 266 ; Humphreys. Pegues, 
16 Wall. 244; Pacific Railroad Co. v. Maguire, 20 Wall. 36.

The determination of the Federal question presente , in 
volves the decision of the question as to the proper construc-
tion of the exemption provision of the charter of plaint in 
error, and this court will, therefore, determine for itself, in 
exercise of its appellate and revisory jurisdiction, the ques io 
of construction presented, irrespective of the decision mae 
the state Supreme Court. Jefferson County Bank v. 6 ’
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1 Black, 443; Bridge Proprietors v. Hoboken, 1 Wall. 144; 
Delmar v. Insurance Co., 14 Wall. 668; Houston & Texas 
Central R. R. Co. n . Texas, 177 U. S. 66; Columbia Water 
Power Co. v. Columbia Electric Street Railway Co., 172 U. S. 
475, 487.

In both the cases before the court, the state Supreme Court 
expressly decided the Federal question involved adversely to 
the plaintiff in error, and such decision was. necessary to the 
judgment rendered.

Although its two previous decisions, {People v. Chicago Theo-
logical Seminary, 174 Illinois, 177, and Chicago Theological 
Seminary v. People, 189 Illinois, 439,) were referred to by the 
state Supreme Court, in the opinion in No. 265, as controlling 
on the question, the judgments in those cases were not in the 
record, and the decisions were referred to, not as res adgudicata 
but only as previous decisions of the same court on the partic-
ular question, binding on it under the doctrine of stare decisis 
It also appears from the opinion in People v. Chicago Theolog-
ical Seminary, 174 Illinois, 177, that the particular case was 
reversed and remanded by the state Supreme Court “ for further 
proceedings in accordance with the views herein (in the opinion) 
expressed,” and for that reason, not being a final judgment, it 
was not subject to review by this court. Brown v. Baxter, 
146 IT. S. 619 ; Rice v. Sanger, 144 U. S. 197; Johnson n . 
Keith, 117 U. S. 199.

It also appears from the record in No. 140 that both at the 
time of the judgment in the County Court and of the decision 
y the state Supreme Court in No. 265, a writ of error had 
een sued out from this court to review the judgment, and the 

case was pending in this court.
II. The provision in the charter of plaintiff in error exempted 

join taxation the property in question, and, for that reason, 
e aw under which the taxes were levied, impaired the 

? igation of the contract and the judgment should, therefore, 
be reversed.

The sole question presented by the decision of the state 
upreme Court is : To what did the words “ said seminary ” in 
e exemption provision refer—to the institution incorporated
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by the act, or to the place where instruction was to be given— 
the school buildings and grounds ?

The words, “ said seminary,” in the exemption provision, re-
ferred to the corporation created by the act, and designated in 
the title as the Chicago Theological Seminary, and not to the 
school buildings and grounds, as held by the state Supreme 
Court, and this being so, the exemption provision indisputably 
exempted from taxation the property against which the judg-
ments were rendered.

The first mention of “ the seminary ” in the act is in the 
title, “ an act to incorporate the Chicago Theological Semi-
nary.” It is well settled that the title of an act may properly 
be referred to to ascertain the legislative intention. There can 
be no room for question that this first mention of the “ Chicago 
Theological Seminary ” referred to the institution incorporated 
by the act, and not “ to the property,” the school buildings, 
etc. Holy Trinity Church v. United States, 143 U. S. 457; 
Smythe v. Fiske, 23 Wall. 374 ; Heirs of Emerson v. Hall, 13 
Pet. 409, at 413; Bell v. Mayor, 105 N. Y. 144; President, 
etc., of St. Vincentis College v. Schaefer, 104 Missouri, 261.

Similar corporate names are found in all the earlier charters, 
those creating railroad corporations, incorporated banks, etc., 
as well as charitable institutions, such as “ the President and 
Board of Directors of,” etc. But it was not therefore necessary 
or customary to always use the cumbersome full name when 
the corporation was referred to. Angel and Ames on Corpora 
tions, sec. 99.

On the contrary, instead of using the full corporate name, 
it was natural and appropriate to use the words “ said seminary 
to designate the incorporated institution referred to in the tit e 
of the act as “ The Chicago Theological Seminary,” and again 
in section 4 as “ the seminary.” Marine Bank of Baltim°re 
n . Bias, 4 Har. & J. (Md.) 338 ; Nobles n . Hamline Uni'cerstty, 
46 Minnesota, 316. I

This use of the shorter designation instead of the full, ornia 
name, is illustrated in the title of the act; in the procee mgs 
in the County Court, in the return of delinquent property an 
in the opinion of the Supreme Court of Illinois, in No. 14 •



THEOLOGICAL SEMINARY v. ILLINOIS. 667

Argument for Plaintiff in Error.

fact, that the general words “ the Chicago Theological Semi-
nary ” were appropriate to designate the incorporated institution 
is recognized in the very name itself, “ the Board of Directors 
of the Chicago Theological Seminary.”

The seminary buildings had no board of directors. The Board 
of Directors referred to in this corporate name as “ the Board 
of Directors of the Chicago Theological Seminary,” were the 
directors of the incorporated institution created by the act and 
referred to in its title.

The precise word “ located ” is frequently used in charters 
and other statutes as applied to corporations. At common law 
it was an attribute of every corporation that it had a locality. 
Its locality was the place where it carried on its operations— 
where it did business. Angel and Ames on Corporations, 
sec. 103 ; Sangamon <& Morgan R. R. Co. v. County of Mor-
gui 14 Illinois, 163 ; Bristol v. Chicago & Aurora R. R. Co., 
15 Illinois, 436 ; Charlotte National Bank v. Morgan, 132 IT. S. 
141.

Our construction of the exemption provision is forcibly con-
firmed by the adjudicated cases, in which like provisions were 
construed, and it was held, on grounds peculiarly pertinent to 
the case before the court, that similar general words, “ belong-
ing to ” and “ the college,” “ the institution,” “ the asylum,” 
etc., referred to the corporation created by the act, and that 
all the property of the corporation was, therefore, exempt. 
County of N'Pies v. Ilamline University, 46 Minnesota, 316 ; 
Asylum v. New Orleans, 105 U. S. 362 ; President and Faculty 
of St. Vincentis College v. Schaefer, 104 Missouri, 261.
({ If the meaning is given to the words “ said seminary,” and 

belonging to,” in the exemption provision, which the state 
upreme Court found it necessary to give to them to reach the 

conclusion it did, the result is that the provision, as a whole, is 
gwen an unreasonable, and, in fact, absurd meaning. It is fa- 
nu lar law that in giving construction to a statute an absurd or 
unreasonable meaning will not be attributed to the legislature 
1 t e language admits of any other construction. Lau Ow 

ew v. United States, 144 U. S. 47, 59 ; People ex rei. v. Gaul- 
149 Illinois, 39.
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The decision of the state Supreme Court, in both cases, is 
based on a construction of its previous decision in 174 Illinois, 
which gives to the exemption provision a meaning wholly dif-
ferent from the meaning given it by the same court in its opin-
ion in 174 Illinois, and one which it is impossible to derive from 
the words of the provision.

The construction of the state Supreme Court is based wholly 
on the erroneous view that, instead of construing the provision 
of exemption in a fair and liberal sense, so as to promote the 
charitable object for which the corporation was formed, it should 
be construed narrowly by applying the rules of strict construc-
tion, and that the express provision of the charter that “ this 
act shall be construed liberally in all courts,” should be given a 
construction contrary to its plain intention, which would in 
fact render it wholly meaningless.

The rule of strict construction does not apply to exemptions 
in favor of charitable corporations, but such exemptions should 
be construed liberally, to promote the charitable object for 
which the corporation was created. Yale University v. New 
Haven, 71 Connecticut, 316; Phillips Academy v. Andover, 
175 Massachusetts, 118; Association for Colored Orphans v. 
Mayor, 104 N. Y. 581; People v. Sayles, 50 N. Y. Supp. 8, 
Long Branch Firemen? s Belief Asdn v. Johnson, 62 N. J- L. 
625; Sisters of Charity v. Township of Chatham, 52 N. J- h. 
373; State v. Fisk University, 87 Tennessee, 233 ; M. E. Church 
v. Hinton, 92 Tennessee, 88. . . .

Whatever the rule in the absence of an express provision in 
the charter—whether the rule of strict construction applies to 
an exemption provision in the charter of a charitable corpora 
tion or not—the legislature of Illinois, in granting this charter, 
expressed its intention (in section 6) not to leave the question 
open, by making the express provision on the subject, that e 
act should be “ construed liberally in all courts.” F°r ^ases 
in which under similar statutory provisions, either abohs ing 
the rule of strict construction as to all statutes, or Pr0V in^ 
that it shall not apply to particular statutes, the rule of i era 
construction was held to apply in giving a construction 
inal and penal statutes, see Commonwealth v. Danis, 12 us ’
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(Kentucky), 240; People v. Soto, 49 California, 67; Hankins v. 
People, 106 Illinois, 628 ; Maxwell v. People, 158 Illinois, 248; 
Peterson v. Currier, 62 Illinois App. 163.

For a case in which a similar charter provision was referred 
to as requiring a liberal construction of a provision in the 
charter of Brown University, exempting its property from taxa-
tion, see Brown University v. Granger, 19 R. I. 704.

The decision of the state Supreme Court is not only based 
on the erroneous view that the rules of strict construction apply, 
but on the wholly erroneous assumption, that under these rules 
“ if the language (of a provision) is capable of a broader, or 
more restricted meaning, the latter must be adopted.” Such is 
not the effect of the rules of strict construction, even on the as-
sumption that they apply, but on the contrary, the words used, 
if “ capable of ” two meanings, should be given their primary 
and ordinary meaning in the absence of other language showing 
that a different meaning was intended, and such meaning as 
will best express the legislative intention.

The rule of strict construction does not require that if the 
language used “admits of two meanings,” either one or the 
other of these two meanings “ must be ” adopted, or in any way 
change or override the other rules of construction, including 
the well settled rule that, where a word admits of two mean- 
mgs, the natural and ordinary meaning should be adopted, in 
the absence of other provisions showing a contrary intention.

ndlich on the Interpretation of Statutes, secs. 337,466 ; Uni-
ted States v. Winn, 3 Summ. 209 (quoted with approval in Black 
on Interpretation of Statutes, p. 290); United States v. Hart- 
W , 6 Wall. 385, at p. 395 ; Meadowcraft v. People, 163 Illi-
nois, 5«, at p. 70.

he construction of plaintiff in error does not “ extend the 
meaning of the words used, by implication,” as erroneously held 
y the state Supreme Court.

I t is proper to refer to other charters, passed by the same 
egis ature, as an aid in ascertaining the meaning it was intended 

e words used in the particular provision .should have. Vane 
• 132 U. S. 220; 23 Am. & Eng. Ency. of Law,
Mer the title « Statutes,” p. 311; Chase v. Lard 77 N. Y. 1,
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18 ; Middleton v. Greeson, 106 Indiana, 18 ; Leverimg v. Phila-
delphia, Germantown & Norristown R. R. Co., 8 Watts & 8. 
459 at 463; Reiche v. Smythe, 13 Wall. 162.

On reference to the different charters passed by the same 
legislature, containing provisions for exemption from taxation, 
it will be seen that there are many passed at different sessions 
which provide by specific language for a partial exemption from 
taxation identical (or substantially so) with the exemption the 
state court holds was intended by the provision in question.

Mr. Edwin W. Sims, Mr. Frank L. Shepard and Mr. JFiT- 
liam F. Struckmann, for defendant in error,contended in their 
brief:

I. This court has no jurisdiction to review the judgment of 
the state court.

One of the grounds for the judgment of the state court is 
res judicata, and this is not a Federal question.

It is well settled law that where there are two grounds for 
the judgment of a state court, only one of which involves a 
Federal question and the other is broad enough to maintain a 
judgment sought to be reviewed, this court will not look into 
the Federal question but will dismiss the writ of error. Bacon 
v. Texas, 163 IT. S. 207; Eustis v. Bolles, 150 IT. S. 361; Beau-
pre v. Noyes, 138 IT. S. 397; Rutland v. Central Vermont R. 
R., 159 U. S. 630; Gillis v. Stinchfield, 159 U. S. 658; Seneca 
Nation v. Christy, 162 IT. S. 283.

The state court did not give effect to and enforce a new rule 
of exemption established by the revenue act of 1872. It was 
not necessary to determine whether the act of 1872 change 
the rule of exemption; the state court did not pass on any 
such question. Knox v. Excha/nge Bank, 12 Wallace, 38 , 
Railroad Co. v. Rock, 4 Wallace, 177-181; St. Paul, etc., Ry- 
Co. v. Todd Co., 142 IT. S. 282; Railroad Co. n . McClure, 
10 Wallace, 511-515.

II. The charter of plaintiff in error exempts only such prop"
erty owned by it as is a part of or connected with its seminary 
located in the city of Chicago. ,

The exemption clause of the charter has been construe y
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the Supreme Court of Illinois in Theological Seminary v. Peo-
ple, 174 Illinois, 177, and this is res judicata.

It is the law of the State of Illinois, as it is the law adhered 
to by the Supreme Court of the United States, that all laws 
exempting property from taxation must be strictly construed. 
It is not to be presumed that the legislature intended to ex-
empt property from taxation ; that intention must appear af-
firmatively, and will be strictly construed.

As to the question of strict construction of contracts exempt-
ing property from taxation when there is involved a question 
of the alleged impairment of that contract contrary to the 
provisions of the Federal Constitution, reference is had to the 
following adjudicated cases : Wilmington db Weldon R. R. n . 
Alsbrook, 146 U. S. 279-293 ; Delaware Railroad Tax, 18 Wall. 
206 ; Farrington v. Tennessee, 95 U. S. 679 ; Ohio Life Ins. 
Co. v. Debolt, 16 Howard, 416 ; Railroad v. Dennis, 116 U. S. 
668 ; Providence Bank v. Beattie, 4 Peters, 514 ; Charles River 
Bridge v. Warren Bridge, 11 Peters, 544 ; Chenango Bridge 
Co. v. Binghamton Bridge Co., 2 Wall. 51; University v. The 
People, 99 U. S. 309.

The Supreme Court of Illinois has consistently adhered to 
the same rule. First M. E. Church of Chicago v. City, 26 Il-
linois, 482 ; Montgomery v. Wyman, 130 Illinois, 17 ; Theolog-
ical Seminary v. The People, 101 Illinois, 518 ; In re Svngert, 
123 Illinois, 267.

The title of an act furnishes little aid in the construction of 
the provisions of the act itself, and can only be referred to 
when there is a doubt as to the meaning of the act itself, and 
when necessary to refer to the title that fact of itself is suffi-
cient to defeat the claim of exemption. Hadden v. The Col-
lator, 5 Wall. 107-110 ; Yazoo R. R. Co. v. Thomas, 132 U. S. 
174-188.

reasonable and consistent construction of the exemption 
c ause of the charter of plaintiff in error calls for the following 
dfi11 it*0118 the words used, viz., the verb “ belong” is to be

c ned as “ to be a part of or connected with,” as is given in 
e ^ter s International Dictionary. And the word “ semi- 

nary is to be defined, according to the same authority, as “ a
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place of education, as a school of a high grade, an academy, 
college or university.”

Construing the exemption clause of the charter in this man-
ner it will exempt all property owned by the corporation which 
is a part of or connected with the school, which the corpora-
tion has located and is maintaining in the city of Chicago.

Mb . Justi ce  Peckham , after making the foregoing statement 
of facts, delivered the opinion of the court.

The Supreme Court of Illinois, by its decision in this case, 
has but followed its prior decision upon the same question be-
tween these parties, reported in 174 Illinois, 177, decided in 
1898. It there held that the exemption was limited to property 
used in immediate connection with the seminary, and did not 
include such property as is involved in these cases, which was 
not property used in immediate connection with the seminary, 
but was other property separate and apart therefrom, and 
owned or rented or held by the seminary as an investment, the 
income from which was nevertheless used solely for school pur-
poses.

The rule of construction followed by the Supreme Court o 
Illinois in construing this act exempting property from taxation 
is so well established by this and other courts as scarcely to 
need the citation of .authorities. One or two, however, from 
this court may be given. Tucker v. Ferguson, 22 Wall. 52 , 
Neva Orleans City & Lake Railroad v. New Orleans, 143 • • 
192, 195 ; Rank of Commerce v. Tennessee, 161 U. S. 134,

The rule is that, in claims for exemption from taxation un er 
legislative authority, the exemption must be plainly an 
mistakably granted; it cannot exist by implication ony,
doubt is fatal to the claim. . .

The reasoning of the Supreme Court of Illinois, 174 n>o^ 
supra, in refusing the exemption claimed, so far asreaes^ 
the property not connected with the seminary, is best s a e 
the language of the opinion of that court. After stating e 
of construction, as above mentioned, the court said (p.

“ If, however, taking the express words of the act, an
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out extending their meaning by implication, they may be held 
to include all property belonging or appertaining to the 
‘seminary ’ mentioned in the second section, or to include all 
the property belonging or appertaining to the corporation, and 
there is reasonable ground for doubt which was intended by 
the legislature, that doubt must be resolved in favor of the 
State. In other words, if the language is capable of a broad 
or more restricted meaning, the latter must be adopted. The 
second section of the charter mentioning certain property to be 
located in or near the city of Chicago, and which is denomi-
nated ‘ the seminary,’ we think the words in the fifth section, 
‘ said seminary,’ refer to that particular property, and to so hold 
seems to do no more than to give the language of the two sec-
tions their literal and ordinarily understood meaning. To say, 
as is contended by appellee, that ‘ said seminary ’ was intended 
to mean the corporation, is to extend the meaning of those 
words by implication, which is not permissible.

“ It is said that the only entity mentioned in the charter 
capable of owning property is the corporation, and therefore it 
could not have been intended that property belonging or 
appertaining to the seminary was meant by section 5. We 
think this position is based upon a too limited meaning of the 
words ‘ belonging or appertaining,’ as here used. Of course, if 
t e language of section 5 had been that the property, of what-
ever kind or description, owned by the.said seminary shall be 
ore\er free from all taxation, etc., or if, as counsel seem to 

assume, the words ‘ belonging or appertaining ’ here necessarily 
Meant ownership of the property, then there would be force in 

IS,a^lmient counsel. It is undoubtedly true that the 
B°t belonging’ may mean ownership, and very often does.

u at is not its only meaning. Webster’s International 
ic lonary defines it: ‘2. That which is connected with a 
Mcipa or greater thing; an appendage; an appurtenance.’ 
e aso eflnes the word ‘pertain’ as meaning, ‘to belong or 

tor W W e^er, by right of nature, appointment or custom; 
Pos6 V’ tbint?s pertaining to life.” ’ Manifestly, the pur- 
sj L section b was to exempt property owned by the corpora- 

’ u it does not follow that the intention was to include in 
y0L. CLXXXVHI—43
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that exemption all property owned by it used for purposes of 
the school.”

We think there is force in this reasoning, and we are dis-
posed to concur in the result arrived at.

It is contended by counsel for plaintiff in error that the words 
“ said seminary,” contained in section 5 of the charter, referred 
to the corporation created by the act and not to the school 
buildings and grounds, and that, therefore, the exemption neces-
sarily exempted from taxation all the property against which 
the judgments below were rendered.

Here are two different constructions of the exemption clause, 
each of which might be maintained with some plausibility. 
That view which limits the range of the exemption to property 
usedin immediate connection with the seminary might seem to 
many to be the correct one, while in the opinion of others, the 
broader claim of total exemption would be the best founded. 
The judges of the Supreme Court of Illinois have unanimously 
taken the former view, while counsel for the plaintiff in error 
very strongly and very ably has taken and maintained the 
other. We can ourselves see that a construction either way 
would not be dearly erroneous, or, at any rate, either construc-
tion would not be so obviously erroneous as to leave no doubt 
upon the question. In such cases we think the rule as to the 
construction of statutes of exemption from taxation should be 
applied, and as there may be room for reasonable doubt whethei 
a total or only a partial exemption was meant, the partial ex 
emption should alone be recognized. Great weight ought a o 
to be attached to the decision of a state court regarding ques 
tions of taxation or exemption therefrom under the constitution 
or laws of its own State. As is said in Wilson v. Stan ejer, 
184 U. S. 399, 412: . the

“ Especial respect should be had to such decisions w en 
dispute arises out of general laws of a State, regulating its ex 
ercise of the taxing power, or relating to the State’s dispositio 
of its public lands. In such cases it is frequently necessar^ 
to recur to the history and situation of the country in or er^ 
ascertain the reason as well as the meaning of the laws, a 
knowledge of such particulars will most likely be foun in
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tribunals whose special function is to expound and interpret the 
state enactments.”

We acknowledge and affirm the principle that this court in 
this class of cases must decide upon its own responsibility as to 
the existence and meaning of the contract, but in arriving at 
such meaning in a case like this, the decision of the state court 
is entitled to exercise marked influence upon the question this 
court is called upon to decide, and where it cannot be said that 
the decision is in itself unreasonable or in violation of the plain 
language of the statute, we ought, in cases engendering a fair 
doubt, to follow the state court in its interpretation of the stat-
utes of its own State.

The case of University v. People, 99 U. S. 309, is no author-
ity for the construction contended for by the plaintiff in error. 
In that case the charter provided “ That all property, of what-
ever kind or description, belonging to or owned by said cor-
poration, shall be forever free from taxation for any and all 
purposes.” The difference between the two provisions is in-
trinsic and material. What is lacking in the case at bar is 
present in the case cited, namely, a provision exempting all the 
property “ owned by said corporation.” In the case before us 

is the property “ belonging or appertaining to said seminary,” 
uu the word “ belonging ” is construed by the Supreme Court 
as not„synonymous with “ owned by,” nor is the word “ sem-
inary regarded in this connection as the equivalent of the 
word “corporation.”

ut the plaintiff in error contends that however correct the 
construction adopted by the state courts might be if founded 
^pon general rules of construction pertaining to claims for ex- 

• taxation, it is plainly erroneous under the provi-
n ° section 6 of the charter, providing that the act “shall 

Courteifle U Pu^ic act> an(l shall be construed liberally in all 
s or the purposes therein expressed.”

error construction contended for by the plaintiff in
in anH °U Ca.^ ^°r a reversal the rules otherwise prevailing 
is nev g°verning claims for exemption from taxation. But it 
hon can R6 ess that if in any way the language of exemp- 

oy a liberal construction be said to cover the whole



676 OCTOBER TERM, 1902.

Opinion of the Court.

property owned by the corporation, such construction must be 
adopted by reason of the provisions contained in section 6. We 
think this is claiming entirely too much for the language of 
that section.

As is therein stated, the act must be construed liberally for 
the purposes therein expressed. What are those purposes? In 
this respect the word “ purposes ” in section 6 is synonymous 
with the word “ object” in section 2, as we think, and we find 
that the object or purpose is stated in section 2, “ To furnish 
instruction and the means of education to young men prepar-
ing for the gospel ministry, and the institution shall be equally 
open to all denominations of Christians for this purpose.” It 
is for the accomplishment of this purpose or object that the act 
is to be liberally construed. If a question should arise regard-
ing the meaning of the language “ to furnish instruction or the 
means of education,” and how far the words should be extended 
and what they should include, the words should be liberally 
construed as provided for in the sixth section, because to fur 
nish instruction or the means of education is the expresse 
purpose or object of the act. So in regard to the powers of the 
board of directors as provided for in the charter; those powers 
should be liberally construed for the furtherance of the object 
stated in the charter. To do so wrould not violate any we 
settled rule of construction and would nevertheless be sufficien 
in case of doubt to turn the decision in favor of a construction 
more liberal in its nature than might otherwise be proper y 
adopted. But we do not think it was intended by the language 
of the sixth section to provide a complete overthrow of acano^ 
of construction such as the one in question, which has o 
for so many years and has been so universally and so s nc 
adopted and adhered to by the courts of the whole conn 
We again resort to the language of the opinion of t e 
court for the presentation of its own reasons for the sora^ 
strict construction of the exemption clause adopte 
After stating that it should not be presumed that the 
intended to exempt property from taxation, but sue 1D ® 
must appear affirmatively, and it will be strictly cons rue ,
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that any ambiguities must operate against the parties who claim 
the exemption, the court (p. 181) continued :

“ That laws exempting property from taxation are generally 
subject to these rules of construction is not seriously questioned, 
but counsel for appellee say said rules do not apply here, be-
cause by section 6 of the charter it is provided that the act 
‘shall be construed liberally in all courts for the purposes 
therein expressed.’ We do not think this language was in-
tended to or could be held to change or qualify the general 
rules of construction applicable to the section under considera-
tion. Here the very question to be determined is, what is the 
purpose expressed in that section? And to say that liberal 
rules of construction must, under section 6, be applied in favor 
of the contention that all property belonging or appertaining 
to the corporation is exempt would be to beg the whole ques-
tion. In determining what purpose is expressed in the section, 
resort must necessarily be had to the general rules for consider-
ing such laws. When that purpose is ascertained, liberal rules 
of construction, if necessary, are to be resorted to, to give effect 
to such purpose. . . . We think this case turns upon whether 
or not the words ‘ said seminary,’ used in the fifth clause, should 
oe given the meaning of ‘ said corporation.’ In our opinion the 
application of the rules of construction above referred to do not 
warrant such a construction.”

This is not such an unnatural, strained or unreasonable con-
struction of the act as shows it to be erroneous, and while it 
Night be otherwise construed so as to effect a total exemption, 
we are not prepared to hold that the state court so clearly 
®rred as to call upon us to reverse its determination. We, 

erefore, adopt, though we admit with some hesitation, the 
views of the state court, which lead to an affirmance of the 
judgments.

Affirmed.

R. Justi ce  White , with whom concur Mr . Justi ce  Brow n  
au Mr . Justi ce  Holmes , dissenting1.7 o

lie court, in stating the facts, refers to a previous opinion of
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the Supreme Court of the State of Illinois, announced in a case 
between the same parties, involving a question of law like unto 
that which arises on this record. In that case, however, the 
Supreme Court of Illinois but reversed and remanded for a new 
trial, and hence the judgment was not final and not susceptible 
of being brought to this court to test the issues involving the 
constitutional right under the contract. After the record in 
the previous case reached the trial court the case was not further 
pressed by the plaintiff for such length of time as to cause it, 
under the Illinois statute, to be in effect abandoned. The ques-
tion here now for review is not, therefore, controlled by the 
thing adjudged arising from the previous judgment. The court 
does not now decide to the contrary, but the matter is referred 
to by me lest a misconception be caused by the mention made 
of the subject in the opinion of the court.

I do not dispute the elementary proposition that exemptions 
from taxation are stricti juris, that is, not to be extended by 
implication. This, however, does not imply that a contract 
exemption is to be disregarded, simply because it may be pos-
sible for a subtle mind to suggest a possible doubt as to the 
exemption, however conjectural may be the assumption on which 
the doubt is rested. Nor does the rule mean that, because it is 
deemed that a particular contract exemption was an unwise one 
for the public interest, therefore the meaning of the contract is 
to be disregarded by a court in order to relieve the public from 
the burdens arising from the obligations of the contract. T e 
rule, as understood by me, is this only, that the language from 
which an exemption is claimed to arise is to receive a literal con 
struction, and is not to be extended so as to embrace a rig 
not within the clear meaning of the contract. I do not, more 
over, dispute the principle that where the contract which is as 
serted to have been impaired arises from a state law, it is 
duty of the court, in case of doubt as to the meaning of the con 
tract, to adopt the construction given to it by the state c0^r^ 
This rule does not imply that because the state court has eci e 
against the contract right, therefore there is doubt and, enc^’ 
the resulting duty to affirm the action of the state cour . 
such were the case, the power of this court to review the ac i
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of state courts concerning the alleged impairing of the obliga-
tions of a contract would be at an end wherever the contract 
took its origin in state law. The significance of the rule is this, 
that if, fairly considering the issue of contract arising from the 
state law and its alleged impairment, this court, in the exercise 
of its independent judgment, remains in doubt, the decision be-
low construing the state law will be allowed to solve the doubt, 
and thus secure the affirmance of the judgment. The obliga-
tion on me as a member of the court is identical with that which 
rests on the court.

Coming to apply these rules to the case in hand, my mind 
has no doubt whatever as to the true meaning of the contract. 
Let me state what the contract is, in order to show why I do 
not doubt on the subject.

The first section of the act from which the contract arises 
creates a corporation for a religious and benevolent purpose, 
under the name of “ The Board of Directors of the Chicago 
Theological Seminary.” The second section provides as fol-
lows:

“ That the seminary shall be located in or near the city of 
Chicago. The object shall be to furnish instruction and the 
means of education to young men preparing for the gospel 
ministry, and the institution shall be equally open to all denom-
inations of Christians for this purpose.”

The third section provides for the board of directors ; the 
fourth relates to the powers of the board ; and the fifth is as 
follows:

That the property, of whatever kind or description, belong-
ing or appertaining to said seminary, shall be forever free and 
exempt from all taxation for all purposes whatsoever.”

The sixth section provides when the act shall take effect, and 
eclares that it “ shall be construed liberally in all courts for 
e purposes therein expressed.” Does the exemption covered 

y the fifth section relate to the Theological Seminary, the 
corporation created by the act, or does it apply only to a 
issu erec^ by the corporation ? is the question at

t is admitted that if the exemption applies to the Theolog-
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ical Seminary, the contract has been impaired and the judg-
ment should be reversed. It is now decided that the exemp-
tion relates only to the seminary, that is, to the buildings, and, 
therefore, the judgment is affirmed. Now, givingto the words 
of exemption their natural meaning, and construing them 
strictly, there does not seem to me to be a doubt that they re-
late to the Theological Seminary incorporated by the act, and 
referred to as such in its first section. My mind does not en-
able me to see what else the words can mean. If it was in-
tended merely to exempt a building or buildings, language could 
have been employed which would have aptly conveyed such 
meaning. Instead of doing this, the language used in the act— 
as I understand it—excludes such construction, since it declares 
that the exemption shall relate to the property “ belonging or 
appertaining to said seminary ; ” the word “ belonging ” clearly 
referring to the corporation created by the act and on whom 
was conferred the power to own and possess property. Em-
phasis is added to this view when the scope of the exemption 
is borne in mind ; since it embraces not a mere building or its 
accessories, but the property of whatever kind or description, 
thus describing and referring to the power to own and acquire 
property of every kind and description, real or personal, con-
ferred on the Theological Seminary by the act. It is further 
to be observed, as throwing light upon the subject, that m 
the fourth section, immediately preceding the grant of the 
exemption, the particular buildings or place of learning to be 
constructed by the Theological Seminary is twice referred to 
as the institution, thus showing that the legislative mind had 
immediately before it when the exemption was granted the 
distinction between the Theological Seminary as a corporate 
entity to which the exemption was granted, and the institution 
to be constructed and supported by the Theological Seminary. 
I cannot, moreover, conceive that the words of the statute, im 
mediately following the section granting the exemption, com-
manding that the provisions of the contract “ shall be liberal y 
construed in all courts for the purposes therein expresse , 
should have what seems to me their plain meaning, disre 
garded, by causing them to refer, not to the act as a who e,
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but to some particular provision in it. I find nothing in the 
language which lends itself to such a view.

I therefore dissent.

I am authorized to say that Mr . Just ice  Brown  and Mr . 
Justi ce  Holme s  concur in this dissent.

INDIANA MANUFACTURING COMPANY v.
KOEHNE.

APPEAL EROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE 

DISTRICT OF INDIANA.

No. 177. Argued October 24,1902.—Decided February 23,1903.

Certain taxes having been assessed against complainant, an Indiana corpo-
ration, pursuant to a law of Indiana upon the value of letters patent owned 
by it, an action was brought against the collector to enjoin the collection 
of such taxes, the appeal to equity being founded on the grounds: (1) That 
the assessment constituted a cloud upon title; (2) that there was no ade-
quate remedy at law; (3) that a multiplicity of suits would be avoided; (4) 
that it would prevent irreparable injury to complainant. Held:
(1) That in the absence of any statute making the assessment upon shares

a lien on the real estate and of any averment that the company 
owned any real estate, no cloud upon title is made apparent.

(2) That the statute of Indiana provides a proceeding for the recovery of
taxes wrongfully assessed, and as it does not appear that such stat-
ute has been repealed, an adequate remedy at law exists.

) That the procedure under such statute would not involve a multiplic-
ity of suits.

4) That where a plain and adequate remedy is given for the recovery of 
taxes illegally assessed no irreparable injury can be inferred from 
general statements in the absence of the averment of specific facts 
from which the court can see that irreparable, injury would be a 
natural and probable result.

uitable juiisdiction of a Federal court cannot be maintained except on a 
ground recognized by the Federal courts, and the mere fact that the ac- 

on involved the taxing of letters patent does not give the Federal courts 
jurisdiction in equity where no such recognized ground appears.

he  case is stated in the opinion of the court.
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J/k Chester Bradford for appellant. Jfr. F. Winter was on 
the brief.

Mr. WilUam L. Taylor for appellees. Mr. Merrill Moores 
and Mr. Cassius C. Hadley were on the brief.

Mr . Just ice  Peckham  delivered the opinion of the court.

The complainant herein has appealed from the decree of the 
Circuit Court of the United States for the District of Indiana, 
which dismissed its bill. It was a suit in equity to enjoin the 
collection of taxes. It appears that certain taxes had been 
assessed against the complainant, a corporation of Indiana, and 
process had issued for the collection thereof which included all 
the years from 1893 to 1898, (both years inclusive,) and also 
for the year 1900 ; that such taxes, or the greater part of them, 
were (as averred) illegal, because they were, among other things, 
assessed pursuant to a law of the State of Indiana, upon the value 
of certain letters patent of the United States, for inventions, 
owned by the corporation, that such state law was in violation 
of the Federal Constitution, and was therefore void; that the 
part of the taxes which complainant admitted to be legal it had 
paid, and notwithstanding such payment the tax officials were 
threatening to levy upon its property to collect the residue.

By reference to the general tax laws of Indiana of 1891 it 
will be seen that it is therein provided that each district assessor 
shall, commencing in April in each year, inquire of each person 
concerning his property, while as to corporations their officers 
are to deliver to the assessor a sworn statement of the property 
of such corporation in detail, and among the items to be re-
ported is the “ market value, or if no market value, then t e 
actual value of the shares of stock ” of the company. The state-
ment made by the corporation to the assessor is by him de v 
ered to the county auditor, who in turn delivers it to a boar o 
review, which values and assesses the capital stock and all fran 
chises and other property of the company. This board o re 
view makes the original assessment. The corporation so as 
sessed, or any taxpayer, may appeal from the assessment upo 
the corporation, to the state board of tax commissioners. 66
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tion 125 of the tax law of 1.891, as amended by the act of 
1895, p. 79. Upon such appeal the state board decides as to 
the assessment, and may, if it decides that the property is as-
sessable, make such an assessment, increasing or reducing it, as 
it may decide proper, and the auditor then certifies such changes 
in valuation made by the state board to the several counties, and 
provision is made for the collection of the same by the proper 
officials. By the act of 1853, Rev. Stat, of Indiana, ed. of 1881, 
secs. 5813, 5814; Rev. Stat. ed. of 1894, secs. 7915, 7916, provi-
sion is made that any person or corporation may appear before 
the board of commissioners of any county and establish by proper 
proof that such person or corporation has paid taxes which were 
wrongfully assessed against him or it, and it is thereby made 
the duty of the board to order the amount so proved to have 
been paid, to be refunded to the payer from the county treasury 
so far as the same was assessed and paid for county taxes. 
Where a portion of the amount so wrongfully assessed and paid 
shall have been paid for state purposes and shall have been paid 
into the state treasury, it is made the duty of the board to cer-
tify to the auditor of the State the amount so proved to have 
been wrongfully paid, and the auditor is directed to audit the 
same as a claim against the treasury, and the treasurer of the 
State is directed to pay the same out of any moneys not other-
wise appropriated.

The further steps to be taken in case the authorities refuse, 
upon such application, to pay over the taxes wrongfully assessed, 
are adverted to hereafter.

The bill states that defendant Koehne is the treasurer of 
avion County, where these taxes were assessed, and he is by 

aw also the treasurer of the city of Indianapolis, and as the 
easurer of the county of Marion and the city of Indianapolis 
o collects for them all taxes and makes distribution thereof, 

and ^S° C°^eC^S taxes due the State from Marion County, 
n in fact he collected all taxes assessed for all purposes against 

Jpe ant. There is no other treasurer of the city of Indianap- 
^1S\an^ ^ie money for that city collected by tax remains in 
tiHt ’ U^S county treasurer of the county of Marion un-

is expended, the county treasurer thus retaining all taxes
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in his hands belonging both to the county of Marion and the 
city of Indianapolis until those taxes are properly expended.

Other averments were contained in the bill, but none mate-
rial to the case as we view it, and upon all the facts complain-
ant comes into a court of equity for the purpose of enjoining 
the collection of the alleged illegal portion of these taxes which 
had been imposed on the letters patent mentioned, and it was 
claimed by the complainants that, excluding the value of such 
patents, the shares had no value above the indebtedness of the 
corporation, and therefore it was wholly exempt or exempt 
with the exception of a very small sum from taxation, and that 
sum it had paid.

The foundation of this appeal to equity, as averred by com-
plainant, wras (1) on the ground that the assessment constitutes 
a cloud upon title ; (2) that there is no adequate remedy at 
law ; (3) that a multiplicity of suits is avoided; and (4) that it 
prevents irreparable injury to complainant.

It has long been the settled doctrine of the Federal courts 
that the mere illegality of a tax, or the mere fact that a law 
upon which the tax is founded is unconstitutional, does not 
entitle a party to relief by injunction against proceedings 
under the law, but it must appear that the party has no 
adequate remedy by the ordinary processes of the law, or that the 
case falls under some other recognized head of equity jurisdic-
tion, such as multiplicity of suits, irreparable injury, etc. See 
Cruicksha/nk v. Bidwell, 176 U. S. 73, 80, where many of the 
authorities upon this subject are collected in the opinion whic 
was delivered by Mr. Chief Justice Fuller. See also Pittsburg 
&c. Railway v. Board of Public Works, 172 U. S. 32, where 
Mr. Justice Gray dealt with the subject quite fully. We must 
judge the case at bar under the rules laid down by the author 
ities cited.

We take the grounds in the order above stated.
(1.) In regard to the averment that the assessment constitutes 

a cloud upon title.
It is the ordinary case of an assessment upon the value o 

the capital stock of a corporation and its franchises. Our a 
tention has not been called to any statute which makes
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assessment upon the shares alien upon the real estate of a cor-
poration, and if it were such lien, there is no averment that the 
company owned any real estate ; hence, no cloud upon its title 
is made apparent, even if there could be a cloud cast upon the 
real estate merely by reason of an ordinary assessment, such as 
is made in this case. There is nothing in the objection.

(2.) There is the averment that the complainant is without 
any adequate remedy at law, and one of the grounds for such 
averment is stated in the bill as follows : 

“ And your orator further shows unto your honors that the 
defendant Armin C. Koehne is the treasurer of Marion County, 
Indiana, whose duty it is as such treasurer, under the laws of 
the State of Indiana, to receive and collect taxes for the said 
State of Indiana, and also for Marion County in said State, and 
also for the city of Indianapolis within said county, and also 
for the school board of the city of Indianapolis, Indiana. 
That a large proportion of the amounts received and collected 
by the said defendant as treasurer, as aforesaid, are for and on
account of and for the benefit of the State of Indiana, a sov-
ereign State, and one of the United States, and that under the 
Constitution and laws no suit can be maintained against the 
State of Indiana. That it is a part of the duty of the said de-
fendant Armin C. Koehne, as aforesaid, to pay over into the 
treasury of the State of Indiana a large portion of the amounts 
so received and collected by him as taxes, and, therefore, that 
if said amounts are so collected and received and paid over, 
they will become mixed with the moneys of the said State, and 
t us be beyond reach of any process of this or any court, and 
irrecoverable, and that great and irreparable injury will result 
to your orator if such unlawful collection and paying over as 
aforesaid be not prevented.”

The averment that a portion of the tax is to be paid to the 
Tate of Indiana and that the State cannot be sued is answered 
y t e remedy provided by the law of Indiana for such a case, 
n er that law the complainant was bound in the first place 

o appeal from the decision of the board of review, which in- 
cu ed the letters patent in the value of the shares of stock of 

e corporation. Such appeal would, by the provision of the
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statute, be taken to the state board of tax commissioners, and 
if that board affirmed the decision of the board of review the 
corporation could pay the tax and immediately file a petition 
with the- board of county commissioners to recover it back under 
the act of 1853, above referred to. An appeal is given from 
the refusal of that board to repay the tax. 3 Rev. Stat. Indiana, 
sec. 7917, ed. of 1894; Shultz v. Board dec., 20 Indiana, 178; 
State v. Board dec., 63 Indiana, 497, 501. This appeal would 
be taken to the Circuit Court, and by the general law an appeal 
lies from that court to either the appellate court or the Supreme 
Court of the State, according to the amount involved.

The fact that a portion of the money raised by the tax might 
be for state purposes is not material under the provisions of the 
act of 1853, supra. The courts of Indiana have held that the 
filing of a petition with the board of commissioners under that 
act was in itself notice to the county, and if thereafter the money 
was paid over to the State or to the city, it was no defence; 
that when the board of commissioners received notice, the county 
became a trustee for the claimant, and in the event the money 
was awarded to him the county was bound to refund the same, 
and a payment by the county authorities after such notice, or 
the commencement of an action, to the state or town authori-
ties, was at its own risk and peril. The taxpayer could not be 
required to pursue such funds into the hands of the parties to 
whom they were wrongfully distributed, and the fact that the 
taxes were voluntarily paid constituted no defence under the 
statute cited. Du Bois v. Board dec., 10 Ind. App. 347. It 
is also said in the above case that if the money had been pai 
over when the petition was filed, the statute provided that t e 
commissioners should give the claimant a certificate to the state 
auditor for the repayment by the state treasurer, when taxes 
had been paid that were wrongfully assessed for state purposes. 
There was nothing, therefore, to prevent the complainant herein 
from paying the tax and immediately filing its petition wi 
the board of county commissioners to have it refunded, an t e 
payment to the State (if made) was immaterial and constitu 
no defence. The tax could be recovered back notwithstan W 
the payment to the State.
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It has been urged, however, that the act of 1853 was not 
broad enough, inasmuch as it required that the taxes should 
have been wrongfully assessed and that mere illegality would 
not be sufficient in order to recover under the statute, citing 
Commissioners dec. v. .Armstrong, 91 Indiana, 528. That case 
simply held that where property was legally taxable and the 
tax assessed was justly and equitably due, if through some ir-
regularity or default it had not been legally assessed, it could 
not be said to have been “ wrongfully ” assessed within the 
meaning of the statute of 1853 and recoverable back under that 
statute; but that very case shows that if property which was 
not taxable was assessed and the money paid, such assessment 
was “ wrongful ” within the statute of 1853, being made upon 
property not liable to taxation, and therefore it could not be 
said that any tax so assessed was justly or equitably due.

In this case, if the complainant be right in its averment that 
the letters patent owned by it are property exempt from taxa-
tion by or under state authority, then such property is “ wrong-
fully ” assessed within that statute, and proceedings could be 
taken to recover back the tax so paid, upon complying with the 
provisions of the law of Indiana. T)onch v. Board of Commis-
sioners, 4 Ind. App. 374, decided in 1891, subsequently to the 
decision in 91 Indiana, supra; Du Bois v. Board dec., 4 Ind.

PP-138, and again reported, reaffirming the same doctrine, in 
4n(h ^PP- 347; Newsom v. Board &c., 92 Indiana, 229; 

Board dec. v. Senn, 117 Indiana, 410.
Complainant could set forth in its petition to the county com-

missioners its claim under the Federal Constitution for the ex-
emption of the letters patent owned by it from taxation, and it 
con d make the same claim if the board refused to admit it, in 
is action in the Circuit Court and on appeal from an adverse 

ecision in that court to either the appellate court or the Su- 
reme Court of the State, and if either court to which the ap- 

i Was taken and before which the question was raised decided
th^s VerSe^ to the complainant, a writ of error would lie from 
^ls c°urt and the subject could be reviewed and finally decided 

*e’ here *s no d°uht, therefore, of the adequacy of the 
y at law, provided the act of 1853 is in force.
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It .is argued that the act of 1853 is repealed by the general 
tax act of 1891 under which these assessments were made.

There is no specific repeal of the statute contained in the gen-
eral tax act, and repeals by implication are concededly not fa-
vored. It would have to appear that the two acts were incon-
sistent with each other, or that the act of 1891 was a complete 
system in itself, and was really meant to cover the cases, and 
the method of recovery which was to be pursued, in matters of 
wrongful taxation, and to exclude all remedy except such as 
that act provided. This, we think, cannot be maintained.

And again, the act is contained in the edition of the Revised 
Statutes of Indiana, of the revision of 1894, by Burns, and is 
reproduced therein as sections 7915 and 7916, and it is not stated 
in that edition that there had been any claim that those sections, 
constituting the act of 1853, had ever been repealed, but on the 
contrary the act is treated as a valid and subsisting part of the 
Revised Statutes of the State. The sections are also cited in 
Doncli n . Board (fte., supra, as sections 5813 and 5814 of the 
edition of the Revised Statutes of 1881, and there is no remark 
in that case that they had since been repealed by the act of 1891. 
See also Du Bois v. Board dec., 4 Ind. App. supra. True, the 
questions discussed in these cases arose prior to the passage o 
the general tax act of 1891, but these decisions were made su 
sequently to the passage of that act, and the sections were not 
referred to in any of those opinions as if they had been repea e 
by the general tax act and were only applicable to cases ap- 
pening before the passage of that act.

We see nothing in Hart v. Smith, recently decided by e 
Supreme Court of Indiana and reported in 64 N. E. Rep- > 
to support the claim of the repeal of the act of 1853. 
there held that, upon the mere matter of a valuation o 
shares of the stock, the decision of the state board of tax c 
missioners was not reviewable by the court. Upon whic c0 
sei argues that, “if we could go before the county commission^ 
with a claim after the state board had passed upon it, e 
evitably we could also go to the Circuit Court of Marion ou 
and thence to the appellate or Supreme Court of the a 
cording to the amount involved. Therefore, if t e UP
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Court4 has no power to review ’ the decisions of the state board 
of tax commissioners, then the county commissioners have no 
power to begin a course of proceedings which must inevitably, 
at its conclusion, come to a tribunal which has declared that it 
‘ has no power to review,’ ” and it is therefore urged that if the 
court has no power to review this determination of the tax com-
missioners, it is because the act of 1853 has been repealed. But 
the decision of the tax commissioners upon a mere question of 
judgment as to the value of shares of stock is a decision of a 
question of fact upon which »the judgment of the board would 
be final, even if the act of 1853 were not repealed. In that 
very case, however, the court did review a decision of the board 
as to valuation when it appeared that, in arriving at such de-
cision, the board included property, as part of the value of the 
shares, which the law did not permit to be taxed, and an assess-
ment for valuation thus arrived at was held illegal, and as it 
could not be determined how much of the total assessment de-
pended upon the valuation of the property not taxable, the court 
held the whole assessment illegal, and gave judgment accord-
ingly. We are not convinced that the act of 1853 has been re-
pealed, and the remedy thereby provided being sufficient, we 
hold complainant had an adequate remedy at law.

(3.) The further ground of jurisdiction in equity, that it 
prevents a multiplicity of suits, cannot be sustained.

The remedy provided by the State of Indiana is in truth but 
one proceeding, and all the complainant had to do in order to 
avail itself of such remedy was to appear before the board of 
review when the assessment was first made and object to it, 
and if its objections were overruled, then to appeal to the state 
°ard, and if that board also overruled the objection, then to 

Pay the tax. The proceeding thereafter is one suit commenced 
y application to the board of county commissioners to re- 
over the tax wrongfully assessed, and if the claim were re-
aped, then the party might go into the Circuit Court, and if 

re used again, it had the further right of appeal, and if still 
re used, it then had the right of review by writ of error from 

court, if any Federal question had been decided against 
The right to come into a Federal court Und invoke its

Vol . clxxxviii —44,
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equitable jurisdiction in order to avoid the remedy thus pro-
vided by the State cannot, under these facts, be founded upon 
the alleged prevention of a multiplicity of suits. The claim 
on such ground is without foundation.

(4.) Nor is there any irreparable injury as averred.
There is a general averment that to enforce the tax by 

distraint and sale of complainant’s property would result in 
irreparable injury, but there is no fact stated from which it 
could be inferred that irreparable injury would be likely to 
result from such enforcement, and' where a plain and adequate 
remedy to recover the amount is given by statute no such ir-
reparable injury can be inferred. Some averment of specific 
facts must be made from which the court can see that irreparable 
injury would be a natural and probable result. Nothing of 
the sort is shown here. Indeed, the averment of irreparable 
injury seems to be founded upon the other averment, that if 
the tax got into its treasury the State could not be sued 
to recover it back, and hence the necessity of appealing to 
equity. But the answer to that has already been given by re-
ferring to the act of 1853, which fully provides for such con-
tingency.

The claim is also made that complainant had the right under 
section 1 of the act of 1888, 25 Stat. 433, chap. 866, amending 
the act of 1875, to resort to the Federal court on the ground 
that the case arose under the Constitution or laws of the United 
States, inasmuch as it was claimed that under such Constitu 
tion the letters patent were not taxable by or under state au 
thority. But the right to resort to a Federal court as a court 
of equity must be founded upon some ground of equitab e 
jurisdiction recognized by the Federal courts, and when, as 
here, no such ground appears, jurisdiction in equity cannot e 
maintained. , ,

Whether the value of letters patent is in any way taxa e ) 
or under state authority, we have no occasion to now deci e, 
because the question is not before us. We simply show a p ain 
and adequate remedy at law, after paying the tax, to rec0^ 
it back, in an action or proceeding where the question as to 
exemption of this kind of property from taxation can be raise ,
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and if not admitted by the state court, it can be reviewed here 
on writ of error.

We see no ground for interfering with the judgment of the 
court below, and it is, therefore,

Affirmed.

HYATT v. PEOPLE &o. ex rel. CORKRAN.

ERROR TO THE COURT OF APPEALS OF THE STATE OF NEW YORK.

No. 492. Argued January 7,1903.—Decided February 23,1903.

A person, for whose delivery a demand has been made by executive au-
thority of one State upon the executive authority of another State under 
clause 2 of section 2 of Article IV of the Constitution, and who shows 
conclusively, and upon conceded facts, that he was not within the de-
manding State at the time stated in the indictment, nor at any time when 
the acts were, if ever, committed, is not a fugitive from justice within 
the meaning of Rev. Stat. sec. 5278, and the Federal statute upon the 
subject of interstate extradition and rendition.

If the governor of the State upon whom the demand is made issues a war-
rant for the apprehension and delivery of such a person, the warrant is 
hut prima facie sufficient to hold the accused, and it is open to him, on 
habeas corpus proceedings, to show that the charge upon which his de-
livery is demanded assumes that he was absent from the demanding State 
at the time the crime alleged was, if ever, committed.

This  proceeding by habeas corpus was commenced by the re-
lator, defendant in error, to obtain his discharge from imprison-
ment by the plaintiff in error, the chief of police in the city of 
Albany, State of New York, who held the relator by means of 
a warrant issued in extradition proceedings by the governor of 
New York. The justice of the Supreme Court of New York, 

whom the petition for the writ was addressed, and also upon 
appeal, the Appellate Division of the Supreme Court of New 

ork, refused to grant the relator’s discharge, but the Court of 
ppeals reversed their orders and discharged him. 172 N. Y.

• A writ of error has been taken from this court to review 
he latter judgment.
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The relator stated in his petition for the writ that he was ar-
rested and detained by virtue of a warrant of the governor of 
New York, granted on a requisition from the governor of Ten-
nessee, reciting that relator had been indicted in that State for 
the crime of grand larceny and false pretenses, and that he was 
a fugitive from the justice of that State; that the warrant under 
which he was held showed that the crimes with which he was 
charged were committed in Tennessee, and the relator stated 
that nowhere did it appear in the papers that he was personally 
present within the State of Tennessee at the time the alleged 
crimes were stated to have been committed; that the governor 
had no jurisdiction to issue his warrant in that it did not appear 
before him that the relator was a fugitive from the justice of the 
State of Tennessee, or had fled therefrom ; that it did not appear 
that there was any evidence that relator was personally or con-
tinuously present in Tennessee when the crimes were alleged to 
have been committed; that it appeared on the face of the in-
dictments accompanying the requisition that no crime under the 
laws of Tennessee was charged or had been committed. Upon 
this petition the writ was issued and served.

The return of the defendant in error, the chief of police, was 
to the effect that the relator was held by virtue of a warrant 
of the governor of New York, and a copy of it was annexed.

The governor’s.warrant reads as follows:

“ Stat e  of  New  York , )
“ Executive Chamber. |
“ The governor of the State of New York to the chief of 

police, Albany, N. Y., and the sheriffs, undersheriffs and other 
officers of and in the several cities and counties of this State 
authorized by subdivision 1 of section 827 of the Code of Crim 
inal Procedure to execute this warrant:

“It having been represented to me by the governor of t e 
State of Tennessee that Charles E. Corkran stands charged in 
that State with having committed therein, in the county 
Davidson, the crimes of larceny and false pretenses, wnicn 
said governor certifies to be crimes, under the laws of the sai 
State, and that the said Charles E. Corkran has fled therefrom



HYATT v. CORKRAN. 693

Statement of the Case.

and taken refuge in the State of New York ; and the said gov-
ernor of the State of Tennessee having, pursuant to the Con-
stitution and laws of the United States, demanded of me that 
I cause the said Charles E. Corkran to be arrested and delivered 
to Vernon Sharpe, who is duly authorized to receive him into 
his custody and convey him back to the said State of Tennessee; 
which said demand is accompanied by copies of indictment and 
other documents duly certified by the said governor of the State 
of Tennessee to be authentic and duly authenticated and charg-
ing the said Charles E. Corkran with having committed the 
said crimes and fled from the said State and taken refuge in 
the State of New York ;

“ You are hereby required to arrest and secure the said Charles 
E. Corkran wherever he may be found within this State and 
thereafter and after compliance with the requirements of sec-
tion 827 of the Code of Criminal Procedure to deliver him into 
the custody of the said Vernon Sharpe, to be taken back to the 
said State from which he fled, pursuant to the said requisition; 
and also to return this warrant and make return to the execu-
tive chamber within thirty days from the date hereof of all 
your proceedings had thereunder, and of the facts and circum-
stances relating thereto.

“ Given under my seal and the privy seal of the State, at the 
capitol in the city of Albany, this 13th day of March, in the 
year of our Lord one thousand nine hundred and two.

“ [l . s .] B. B. Odell , Jr .
‘By the Governor : James  G. Graham ,

“ Secretary to the Governor.”

No other paper was returned by the chief of police bearing 
upon his right to detain the relator. Upon the filing of the 
return the relator traversed it in an affidavit, in which he denied 
that he had committed either the crime of larceny or false pre- 
enses, or any other crime, in the State of Tennessee. He denied 

that he was within the State of Tennessee at the times men-
tioned in the indictment upon which the requisition of the 
governor was issued ; he alleged that he had read the indict-
ments before the governor of the State of New York, upon which
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the warrant of arrest was issued, and that they charged him 
with the commission of the crime of larceny and false pretenses 
on the 20th and 30th days of April, the 8th day of May and 
the 17th and the 24th days of June, 1901. The relator in his 
affidavit also asserted that he was not in the State of Tennessee 
at any time in the months of March, April, May or June, 1901, 
or at any time for more than a year prior to the month of 
March, 1901, and he denied that he had fled from the State of 
Tennessee or that he was a fugitive from the justice of that 
State. He further therein stated that he had heard read the 
papers accompanying the requisition of the governor of Ten-
nessee to the governor of New York, and that those papers did 
not contain any evidence or proof that he had been in the State 
of Tennessee at any stated time since the 26th and 27th days 
of May, 1899, and they contained no evidence or proof that he 
was in the State of Tennessee on any day in any of the months 
set forth in the indictments when the crime or crimes were 
alleged to have been committed.

Upon the hearing the following paper signed by the respec-
tive attorneys for the parties was filed :

“ It is conceded that the relator was not within the State of 
Tennessee between the first day of May, 1899, and the first day 
of July, 1901. It is also conceded that the relator was in the 
State of Tennessee on the 2d day of July, 1901.”

There is also another stipulation in the record, signed by the 
attorneys, and reading as follows:

“ The following additional facts are hereby conceded, and the 
same shall be incorporated in the appeal record herein, as a 
part thereof, and shall constitute a part of the record upon 
which the Appellate Division may hear and determine the ap-
peal herein; i. e.,—

“ It is hereby stipulated by and between the parties to the 
above entitled special proceeding that three indictments were 
attached to the requisition papers sent by the governor of the 
State of Tennessee to the governor of the State of New Yor 
for the extradition of Charles E. Corkran; that each of the sai 
indictments was found on the 26th day of February, 1902, an 
that the alleged erimes were charged in said indictments
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have been committed on the 1st day of May, 1901, on the 8th day 
of May, 1901, and on the 24th day of June, 1901, respectively.”

Upon the hearing before the judge on March IT, 1902, the 
relator was sworn without objection, and testified that he had 
been living in the State of New York for the past fourteen 
months; that his residence when at home was in Lutherville, 
Maryland; that he was in the city of Nashville, in the State of 
Tennessee, on July 2,1901, and (under objection as immaterial) 
had gone there on business connected with a lumber company 
in which he was a heavy stockholder; that he arrived in the 
city on July 2, in the morning, and left about half-past seven 
in the evening of the same day, and while there he notified the 
Union Bank and Trust Company (the subsequent prosecutor 
herein) that the resignation of the president of the lumber com-
pany had been demanded and would probably be accepted that 
day. That after such notification, and on the same day, the res-
ignation was obtained, and the Union Bank and Trust Company 
was notified thereof by the relator before leaving the city on 
the evening of that day; that he passed through the city of 
Nashville on the 16th or 17th of July thereafter on his way to 
Chattanooga, but did not stop at Nashville at that time, and 
had not been in the State of Tennessee since the 16th day of 
July, 1901, at the time he went to Chattanooga; that he had 
never lived in the State of Tennessee, and had not been in that 
State between the 26th or 27th of May, 1899, and the 2d day 
July, 1901.

Upon this state of facts the judge, before whom the hearing 
was had, dismissed the writ and remanded the relator to the 
custody of the defendant Hyatt, as chief of police. This order 
was affirmed without any opinion by the Appellate Division of 
1 e Supreme Court, 72 App. Div. 629, but, as stated, it was 
reversed by the Court of Appeals, 172 N. Y. 176, and the relator 
discharged.

Robert (r. Sherer and 2fr. J. Murray Downs for plain-
tiff in error.
. ‘ requisition papers are sufficient. There is no claim here 
at they are defective in any respect; the warrant of the gov-
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ernor is conclusive as to every fact stated in this case, because 
there is no denial of any of the facts stated in it. Ex parte 
Dawson, 83 Fed. Rep. 307-308; People v. Donohue, 84 N. Y. 438. 
There is no denial either in the petition or in the testimony, 
that the defendant is not guilty of the crime as charged, or that 
he was not regularly and properly indicted, or that the requisi-
tion papers forwarded by the governor of the State of Tennes-
see to the governor of the State of New York were not proper 
and sufficient in every particular. The sole defence is based 
upon this alleged claim, that, as there was no proof that the 
defendant was in the State of Tennessee at the times the crimes 
were committed, and that, as the proof was that he was with-
out the State of Tennessee at the times charged in the indict-
ments, he cannot be sent back for trial and punishment. Every 
material fact stated in the warrant for extradition is admitted 
except this one. Hence there can be no discussion here as to 
the guilt or innocence of defendant, nor of the sufficiency of 
the indictments and requisition papers. The whole issue is 
narrowed down to this one question, and for the reasons sub-
mitted herein it is immaterial where he was when the crime was 
committed.

II. The Constitution and laws of Congress provide for inter-
state rendition of fugitives, even in cases where the party charged 
was not actually present in the demanding State at the time the 
crime was committed. The Const, of the U. S. art. 4, sec. 2, 
subd. 2 ; Rev. Stat. U. S. § 5278, being laws of Congress, 1793, 
chap. 7.

It appears in Madison’s notes of the convention debates (El-
liot’s Debates [Lippincott edition, 1881], vol. 5, pages 381,487), 
that when this provision of the Constitution came before t e 
convention, the following proceedings were had, on the 6th day 
of August, 1787 : “ Committee on detail rendered a report whic 
contained the following clause :

“ ‘ Article XV. Any person charged with treason, felony, or 
high misdemeanor in any State, who shall flee from justice an 
shall be found in any other State, shall, on demand of the ex 
ecutive power of the State from which he fled, be delivered,np 
and removed to the State having jurisdiction of the offence.
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On the 28th day of August, 1787, the convention took up for 
consideration article XV, and the following proceedings were 
had:

“ Article XV being thus taken up, the words ‘ high misde-
meanor ’ were struck out and the words £ other crime ’ inserted 
in order to comprehend all proper cases, it being doubtful 
whether ‘ high misdemeanor ’ had not a technical meaning too 
limited.”

Thus, at the outset and in the convention it was the evident 
design of the framers of the Constitution to make this provision 
broad enough to include every possible crime committed within 
the borders of the United States, and that no State should be 
an asylum for fugitives committing crimes in other States.

The act of 1793 was passed by virtue of the power thus con-
ferred by the Constitution, quoted as section 5278 of the Re-
vised Statutes, and that act was entitled “ An act respecting 
fugitives from justice, and persons escaping from the service of 
their masters.”

HI. The decision of the Court of Appeals was based upon the 
doctrine that a person was not a fugitive from justice and should 
not be surrendered upon demand, unless he was physically pres-
ent in the demanding State at the exact time the crime was 
committed. The court followed the decisions of certain other 
courts and text writers, referred to in the opinion of Judge Cul- 
en. Those decisions limit the constitutional provision to the 
smallest possible effect. As, if a man leaves New York city and 
crosses by ferry to Jersey City and while there steals the small-
est trifle and then returns to New York city, he is a fugitive 
rom justice and shall be surrendered on demand. If the same 

man, instead of using the ferry, uses the telephone and by fraud 
stea s any amount of property from a resident of Jersey City, 

e is not a fugitive from justice and cannot be surrendered to 
Jersey for trial and punishment.

hese examples might be multiplied, since murder, assault, 
yson, larceny, forgery, perjury and any crime not requiring 

t personal contact may be committed by use of the mails, 
st Pr^SS’ ^e^e8raph, telephone or innocent messenger, or by one 

mg near the boundary line, in another State, although the
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perpetrator never crosses the line into the State wherein the 
crime is consummated or committed.

If the decision is correct, then the insufficiency of the Consti-
tution must be confessed, in this instance, and amendment re-
sorted to.

The decision of the court below and the argument of the de-
fendant in error is based upon a narrow construction of the 
preposition “from” as used in the Constitution, but see St/reep 
v. United States, 160 U. S. 128, as to what a fugitive from jus-
tice is. It is immaterial whether the crime has been detected 
or not, or what the secret intent of the culprit may be ; he be-
comes a fugitive from justice when he avoids the demands of 
justice. And he flees “ from ” the justice of the State when he 
avoids the justice of the State. Roberts v. Reilly, 116 Ü. 8. 
80 ; In re Cook, 49 Fed. Rep. 833 ; 146 U. S. 183 ; Regina v. Jo- 
cobia, 46 Law Times, New Series, 595.

IV. Reason for a broad construction. In Kentucky v. Den-
nison, 24 How. 66, a broad and comprehensive construction 
following the intent and purpose of the Constitution was de-
clared ; and the policy of surrendering all fugitives from jus-
tice, no matter what might be the character of the crime, nor 
where nor how it was committed, was indicated.

It was one of the necessities of the occasion that the Con-
stitution should be drafted in general language. “ The instru-
ment was not intended to provide merely for the exigencies 
of a few years, but was to endure through a long lapse of ages, 
the events of which were locked up in the inscrutable purposes 
of Providence.” Martin v. Hunter, 1 Wheaton, 326.

V. No right of asylum. It has also been the policy of the 
United States Supreme Court to adopt such a construction as 
would really establish justice and insure domestic tranquillity, 
provide for common defence and promote the general welfare. 
The uniform tendency of the decisions has been to place t e 
doctrine of interstate rendition on the broadest possible basis^ 
In the case of foreign extradition the courts have followe 
treaties in the interest of peace and national honor. j  
have construed those treaties strictly because the treaty co 
ditions required it, because the nation was bound in honor
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observe the terms of the treaties; but wherever an attempt 
has been made to limit the terms of the constitutional provi-
sion, with reference to interstate rendition, the court has stead-
ily set its face against a strict construction. Mahon v. Justice, 
127 U. S. 715 ; Lascelles v. Georgia, 148 U. S. 542 ; Ex parte 
Reggel, 114 U. S. 642.

“ If, from the imperfection of human language, there should 
be serious doubts respecting the extent of any given power, it 
is a well-settled rule that the objects for which it was given, 
especially when those objects are expressed in the instrument 
itself, should have great influence in the construction.” Gib- 
Ions v. Ogden, 9 Wheaton, 188.

VI. The constitutional provision should not be weakened 
and made only half effective by this narrow construction of the 
phrase “ from which.” The decision of the court below is a 
long step backwards, and is an adoption of the policy of strict 
construction. It is adopting a rule of construction which, if 
followed as to all the other provisions of the Constitution, would 
have weakened that charter to the point of uselessness.

VII. It is not the policy of the law to screen criminals from 
the legal consequences of their crimes. Courts should not, by 
strained construction, establish asylums for fugitive criminals. 
If the laws of a State have been violated and crime committed, 
the wrong-doer should be punished. He should be surrendered 
by the authorities in whose jurisdiction he has sought refuge 
to the demanding State for trial. It would be a monstrous 
doctrine that would make New York State an inviolable sanc-
tuary for criminals who perpetrate their offences by false 
tokens, fraudulent paper or representations communicated by 
«iail or innocent agents. Such a decision would afford to

bunco men,” “ green-goods dealers ” and commercial swind-
lers a haven of refuge within this State and would be a security 
to them in plying their games and frauds. Safe within this 
tate they could plan and carry into effect their criminal pur-

poses, plunder the merchants, banks and tradesmen of other 
States.

There is no place in the law of interstate rendition for the 
octrine that actual presence in the demanding State at the
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time of the commission of the offence charged shall be conditio 
sine qua non. Frauds are attempted and committed by and 
through “endless chains of letters,” advertisements of “get- 
rich-quick ” schemes, sure methods of stock trading, betting on 
horse races and like schemes. “Community of interest” in 
trade and manufactures, with its attendant consolidation of 
interests widely scattered, opens a vast field for fraudulent 
operations. Such consolidations permit of the incorporation 
of companies in different States, false credit ratings, the fraudu-
lent use of commercial paper and an ample opportunity to 
commit larceny by means of unwary and innocent clerks and 
agents. Is New York State to be made the haven of all those 
swindlers ?

VIII. One offending against the laws of the United States 
may be sent to any part of the country. There is no reason 
why the court should be so tender of the feelings of the crim-
inal. So far as offences against the laws of the United States 
are concerned, a man may be transported from Maine to Cali-
fornia, or from Oregon to Florida and tried for crimes com-
mitted, even though he was the width of the continent from 
the scene of the crime at the time of its commission. Sec. 731 
Rev. Stat. U. S.; Horner n . United States, 143 U. S. 207; In 
re P (Miser, 136 U. S. 257.

Reference was made in argument to the question, often dis-
puted, where an indictment for murder shall be tried, when a 
person mortally wounded in one jurisdiction afterwards dies in 
another jurisdiction ? Commonwealth v. Macloon, 101 Massa-
chusetts, 1, and authorities there cited; The Queen v. Keyn, 
2 Ex. D. 63 ; 11 Am. Law Review, 615 ; State n . Bowen, 16 
Kansas, 475 ; United States v. Guiteau, 1 Mackey, 498. But 
there the original unlawful act is not only done by the offender, 
but reaches the person at whom it is aimed, in one jurisdiction, 
and it is the subsequent effect only which takes place in another 
jurisdiction. We have no occasion now to consider such a 
case beyond observing that before the Declaration of Inde-
pendence provision had been made by statute, both in England 
and Ireland, for trying such cases in either jurisdiction, and 
was never supposed to be inconsistent in principle with the
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provision of Magna Charta (c. 14), for trial by a jury of the 
vicinage. (1 East P. C. 366; 1 Gabbett’s Crim. Law, 501.) 
It is universally admitted that when a shot fired in one juris-
diction strikes a person in another jurisdiction, the offender 
may be tried where the shot takes effect, and the only doubt 
is whether he can be tried where the shot is fired. Rex V. 
Coombes, 1 Leach (4th ed.) 388; United States v. Davis, 2 
Sumner, 482; People v. Adams, 3 Denio, 190, 207, and 1 N. Y. 
173,176, 179; The Queen v. Keyn, 2 Ex. D. 233, 234; Rev. 
Stat. sec. 731.

When an offence is committed by means of a communication 
through the post office, the sender has sometimes, as appears by 
the cases cited for the petitioner, been held to be punishable at 
the place where he mails the letter. United States v. Worrall, 
2 Dall. 384; United States v. Bickford, 4 Blatchford, 337; 
Rex v. Williams, 2 Campbell, 506 ; The King v. Burdett, 3 B. 
& Aid. 717, and 4 B. & Aid. 95; Perkin)s Case, 2 Lewin, 150; 
Regina v. Cooke, 1 Post. & Finl. 64; The Queen n . Holmes, 12 
Q. B. D. 23 ; S. C., 15 Cox Crim. Cas. 343. But it does not 
follow that he is not punishable at the place where the letter 
is received by the person to whom it is addressed; and it is 
settled by an overwhelming weight of authority that he may 
be tried and punished at that place, whether the unlawfulness 
of the communication through the post office consists in its 
being a threatening letter, The King v. Girdwood, 1 Leach, 
142; N. C., 2 East P. C. 1120 ; Esser’s Case, 2 East P. C. 1125 ; 
or a libel, The King v. Johnson, 7 East, 65; & C, 3 J. P. 
Smith, 94; The King v. Burdett, 4 B. & Aid. 95,136, 150, 170, 
184; Commonwealth v. Blanding, 3 Pick. 304; In re Buell, 3 

illon, 116, 122; or» a false pretence or fraudulent representa-
tion, Regina v. Leech, Dearsley, 642; & C., 7 Cox Crim. Cas. 
100; The Queen v. Rogers, 3 Q. B. D. 28; S. C., 14 Cox Crim. 
Cas. 22; People v. ^A^,21 Wend. 509 ; People v. Adams, 

enio, 190, and 1 N. Y. 173 ; Foute v. State, 15 Lea (Tenn.), 
‘12; In re Palliser, 136 U. S. 265.

All throughout this country there are many cities, large and 
8 , and villages on opposite sides of state boundaries, some
separated by a river and others only by an imaginary boundary
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line. A person may shoot and maim or kill another across the 
line, or hurl a lighted missile across the boundary and commit 
arson, send an innocent messenger and commit larceny by 
pretenses, or commit larceny by the use of the telephone or 
telegraph or mail, and be absolutely exempt from the trial and 
punishment in the State wherein the crime was committed, 
when, if the same person, by the same means, offended against 
the laws of the United States, he could be surrendered and 
sent into the other State or district for trial and punishment. 
Can it be possible that an invisible line of demarcation shall be 
regarded as an unsurmountable barrier against the just de-
mands of the neighboring State, so far as crimes against the 
laws of the State are concerned, when, as to offences against the 
United States, the width of the continent is no protection ?

IX. Tennessee is the State having jurisdiction of the crime. 
The crime charged in the indictments herein was the crime of 
grand larceny and false pretenses. The defendant in error 
could have “ committed the crime within the State ” of Tennes-
see, although never physically present within the State. Adams 
v. People, 1 N. Y. 173; State v. Grady, 34 Connecticut, 118; 
Commonwealth n . White, 123 Massachusetts, 430; Common-
wealth v. Smith, 93 Massachusetts, 243; Lindseys. Smith, 38 
Ohio St. 507; United States n . Pavis, 2 Sumner, 482; Regina 
v. Barrett, 22 Eng. Law & Eq. 611; Regina v. Brisac, 4 East, 
164; State n . Chapin, 17 Arkansas, 565; State v. ALorrow, 40 
S. C. 211; Noyes v. State, 41 N. J. L. 418; Simpson v. State, 
92 Georgia, 41; Hatfield v. Commonwealth, 12 S. W. Rep. 309.

“ When the commission of an offence commenced without 
this State is consummated within its boundaries, the person 
committing the offence is liable to punishment therefor in this 
State, although he was out of the State at the commission of 
the offence charged; if he consummated it in this State through 
the intervention of an innocent or guilty agent, or by any other 
means proceeding directly from himself, and in such a case the 
jurisdiction is in the county in which the offence was consum-
mated, unless otherwise provided by law.” Sec. 5801, M. & 
Code, Tennessee.

X. The plaintiff in error returned only paper he had. There
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seems to be some criticism in the opinion of the court below of 
the plaintiff in error for the failure to return all the papers 
that were used before the governor, but the plaintiff in error 
should not be criticised for this, nor should any unfavorable 
presumption be indulged in as against him, for the reason that 
it is the invariable rule of the executive of the State of New 
York to refuse to return any paper in an extradition case other 
than the warrant, and this rule is based upon the opinion pre-
vailing in the executive department that the courts of the State 
have no jurisdiction to review the governor’s action. Larceny 
is a crime and the merits cannot be tried in habeas corpus.

It is said that it is hard to send a man from his home and 
friends to a distant jurisdiction for trial, but there is no real 
hardship in this. When a man commits a crime within another 
jurisdiction he thereby selects the jurisdiction wherein the trial 
shall be had, and there is no burden imposed when the courts 
compel him to abide by his own selection. It would be a greater 
hardship to require prosecuting authorities to go to the distant 
place of his home and appear, first, before a committing magis-
trate, second, before a grand jury, and lastly, in a trial court, 
and to bring on these three occasions all the witnesses and 
documents.

William S. Bryan, Jr., with whom Mr. A. de R. Sap-
pington was on the brief, for defendant in error.

I. Whether the decision of the governor of the asylum State 
shall be final on the question as to whether the person sought 
to be extradited was in fact a fugitive from the justice of the 
demanding State, is a question proper to be determined by the 
courts of that State. Cook v. Hart, 146 U. S. 193. That in 
New York such inquiry is open to the courts of that State on 
nbeas corpus, appears from the decision below in the case at 

bar.
Judge O’Brien in his opinion said: “ The warrant did not 

conclusively establish the facts recited. It was so held by this 
court, People ex rel. Lawrence v. Brady, 56 N. Y. 182, and the 
,aw as laid down in that case has never been modified but has 

on repeatedly approved. Indeed I do not understand that
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there is now any difference of opinion as to the legal effect of 
the warrant as evidence. It raised a presumption, but nothing 
more.”

The view of the Court of Appeals of New York that the re-
citals in the warrant of the governor are only prima facie and 
are liable to be rebutted by proof on habeas corpus is the pre-
vailing view. Ex parte Todd, 47 L. R. A. 566; Matter of 
Cook, 49 Fed. Rep. 823 ; Ex parte Hart, 63 Fed. Rep. 260; 
Work v. Conington, 34 Ohio St. 64; Hatter of Manchester, 5 
California, 237; 15 Am. & Eng. Ency. of Law (2d ed.), 205.

Whether the accused is a fugitive from justice is a question 
of fact. Roberts v. Reilly, 116 U. S. 80.

We have just seen that this question of fact was decided by 
the court below against the plaintiff in error, and that that find-
ing is not reviewable by this court.

II. If the facts were open for review, there was obviously no 
error in the conclusion reached by the court below. But the 
finding of that court on the facts is not open for review in this 
proceeding. Nothing is open for review on this writ of error, 
but such rulings in law as erroneously decide some Federal ques-
tion against the plaintiff in error.

It is well settled that on a writ of error, this court will con-
fine itself to an examination of such of the questions of law de-
cided by the court below as are properly reviewable here, and 
that it cannot, and will not, review the findings of that court 
on questions of fact. In re Neagle, 135 U. S. 42; Gardner n . 
Bonestell, 180 IT. S. 370; Dower v. Richards, 151 IT. S. 658; In 
re Buchanan, 158 IT. S. 36; Hedrick v. Atchison, Topeka etc.
R. R., 167 IT. S. 677; Turner v. N. Y., 168 U. S. 95; West. 
Union Tel. Co. v. Call Pub. Co., 181 IT. S. 103; Egan n . Hart^ 

165 U. S. 189; Chicago, Burlington etc. Rd. v. Chicago, 166 
IT. S. 246.

It cannot be denied that this court has the power to examine 
the opinions in the court below to ascertain the grounds o 
that court’s decision. Kreiger n . Shelly R. R; 125 IT. S. 5 
Dibble v. Bellingham Co., 163 IT. S. 69. It cannot be contended 
successfully that the decision below was against the validity o 
the authority and power exercised upder the Constitution o
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the United States and under section 5278 of the Revised Stat-
utes. Cook County v. Calumet etc. Canal, 138 U. S. 653; Balto. 
(& Pot. R. R. v. Hopkins, 130 U. S. 224; Brooks v. Missouri, 
124 U. S. 394.

Stated shortly, the case is this:
(a) The legality of Corkran’s detention under the governor’s 

warrant of extradition was a question into which the state and 
Federal courts in New York had concurrent jurisdiction to en-
quire. Robb v. Connolly, 111 U. S. 639.

(J) The state court in the exercise of this rightful jurisdiction 
decided the question of fact, i. e., that Corkran was not a fugi-
tive from justice, against the plaintiff in error. This decision, 
as already stated, did not in any way impugn the statute nor 
any right conferred by it, and the writ of error should be dis-
missed for want of jurisdiction.

III. There was no authority in the governor of New York 
to order the extradition of Corkran for trial for an offence 
claimed to have been committed when he was not corporeally 
present in the State of Tennessee.

The Constitution of the United States (Art. 4, sec. 2, subd. 2,) 
reads: “ A person charged in any State with treason, felony, 
or other crime, who shall flee from justice, and be found in an-
other State, shall, on demand of the executive authority of the 
State from which he fled, be delivered up, to be removed to the 
State having jurisdiction of the crime.”

Flight—being a fugitive from justice—is the jurisdictional 
met. In speaking of the necessity for an actual flight or de-
parture from the demanding State of the accused before he can 
he said to be a fugitive from justice, Judge See vers in deliver-
ing the opinion of the court in Jones v. Leonard, 50 Iowa, 108, 

“It is difficult to see how one can flee who stands still.
That there must be an actual fleeing we think is clearly recog-
nized by the Constitution of the United States. The words, 
who shall flee ’ do not include a person who never was in the 

country from which he is said to have fled.”
A great cloud of state decisions enforce the construction of 
e institution that the accused must have been physically 

present in the demanding State at the time when the assumed 
vol . olxxxv iii —45
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crime is alleged to have been committed. Wilcox v. Nolze, 34 
Ohio St. 520 ; In re Manchester, 5 California, 237; Jones v. Leon-
ard,^ Iowa, 106; In re Tod, 12 South Dakota, 386; In re 
Mohr, 73 Alabama, 503, 514; In re Fetter, 23 N. J. L. 311; In 
re Voorhees, 32 N. J. L. 150; Hartman v. Adeline, 63 Indiana, 
345; Ex pa/rte Knowles, 16 Ky. L. Rep. 263 ; In re Greenough, 
31 Vermont, 279; Kingsbury's Case, 106 Massachusetts, 223; 
Re Heyward, 1 Sandf. 701 ; State v. Hall, 115 N. C. 811.

The same interpretation of the constitutional provision was 
followed by the governor of Illinois in the attempt to extradite 
Mr. Storey, editor of the Chicago Tribune into Wisconsin (3 
Central Law Journal, 636); and by the governor of Maryland 
in the case of Max Juhn, attempted to be extradited into New 
York (2 Moore on Extradition, sec. 585); and by the gover-
nor of New York in the case of Mitchell, attempted to be ex-
tradited into New Jersey (4 New York Crim. Rep. 596).

The law is declared in the leading text books to the same ef-
fect. 2 Moore on Extradition, sec. 581; Spear on Extradition, 
pages 397, 499 ; 7 Am. & Eng. Ency. of Law (1st ed.), 646 and 
note 1; 12 Am. & Eng. Ency. of Law (2d ed.), 603 and note 3.

And the same rule, that there must have been an actual pres-
ence in and departure from the demanding State is adopted in 
the Federal courts. In re Samuel Jackson, 2 Flipp. 183,186;
S. C., Fed. Cas. No. 7125 ; Ex parte Jos. Smith, 3 McLean, 121; 
& C., Fed. Cas. No. 12,968 ; Ex parte McKean, 3 Hughes, 25; 
United States v. Fowkes, 49 Fed. Rep. 52 ; Tennessee v. Jack- 
son, 36 Fed. Rep. 258; In re White, 55 Fed. Rep. 54; A 0., 5 
C. C. A. 29 ; Ex parte Reggel, 114 U. S. 651; Roberts v. Reilly, 
116 U. S. 97. Regina v. Jacobi, 46 L. T. N., S. 595, and Re-
gina v. Nillens, 53 L. S. Mag. Prob. Div. & Adm. 158, distin-
guished as the English decisions on international extradition 
where persons have been surrendered who were charged w 
the crime of obtaining money under false pretenses by letters 
written from beyond the jurisdiction of the demanding country, 
have no bearing on the question of the right to an interstate 
extradition in this country under the Constitution and act o 
Congress, because the language of the English Extradition c,
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33 Victoria, chapter 52, is very different from the language of 
the Constitution and of the act of Congress.

Nor are cases in the courts of this country on international 
extradition precedents in point. Whether a person apprehended 
in this country and sought to be extradited to some foreign 
country shall be delivered up depends, of course, upon the terms 
of the treaty with that country which are seldom, if ever, in the 
language of the Constitution providing for interstate extradi-
tion.

The doctrine that there can be a constructive presence in a 
State and a constructive flight therefrom has no more founda-
tion in law, than has the theory that there is any charge of a 
crime committed by the defendant when not physically and 
actually present in the State of Tennessee, any foundation in 
the facts of this case, as disclosed by the record. Both are 
mere presumptions, without anything to support them.

As to tbe point that public policy required that there should 
be some means of arresting persons in one State charged with 
having by the use of the mail or the telegraph obtained fraud-
ulently money, goods or credits from persons in another State, 
it is respectfully suggested that the question is not one of pub-
lic policy, but of power under the Constitution and act of Con-
gress.

This must, of course, be ascertained by turning to the words 
of the Constitution and of the act of Congress, and ascertain- 
ln? what they meant; not what we may now consider they 
ought to have meant. United States v. Chase, 135 U. S. 262; 
^w'v. Smart, 1 T. R. 51; The Queensborough Cases, 1 Bligh, 
497.

If, however, the question of supposed public policy were en-
tiled to any weight in discussing a question of the meaning of 
^clause in the Constitution affecting the liberty and safety of 
i e citizen, it might be urged that the collection of civil debts 
y a threat of criminal prosecution, is a practice not infre- 

l quently indulged by attorneys of the baser sort, and by busi-
es men of not very high principle, and that any rule which 
? ered possible the transportation of persons for trial to a 
istant portion of the Union, whenever there is a business dis-
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pute as to the truth of a warranty or representation made in 
correspondence, would vastly encourage this species of black-
mail. That compounding a felony is a crime, seems to be an 
obsolete rule of law, in certain enterprising commercial centers. 
Tennessee v. Jackson, 36 Fed. Rep. 260.

This is a most remarkable case. The warrant nowhere states 
that the governor of New York/hunt? as a fact that the de-
fendant was a fugitive from justice; nor that any sworn evi-
dence of that fact was submitted to him; nor that he had any 
definite or satisfactory evidence on this subject of any sort be-
fore him. All that a fair reading of the warrant discloses on 
the subject of any flight from justice by defendant is that the 
governor of Tennessee “represents” him to be a fugitive and 
that copies of an indictment “ and other documents” “ charge” 
him with being such a fugitive. A governor of a State causes 
the arrest of a man upon a warrant, which does not charge that 
the fact exists which would make him liable to arrest, i. e., that 
he is a fugitive from justice. In the course of the proceedings 
this fact is nowhere even indicated, and the court competent 
to decide the question finds that it is disproved. Yet the rec-
ord is brought to this court.

This writ of error should be dismissed for want of jurisdic-
tion ; and that failing this, the judgment should be affirmed on 
the merits.

Mr . Justi ce  Peckham , after making the foregoing statement 
of facts, delivered the opinion of the court.

By clause 2 of section 2 of Article IV of the Constitution of 
the United States it is provided:

“ A person charged in any State with treason, felony, or ot er 
crime, who shall flee from justice, and be found in anot er 
State, shall on demand of the executive authority of the ta e 
from which he fled, be delivered up to be removed to the ta e 
having jurisdiction of the crime.”

It was held in Commonwealth of Kentucky v. Dennison, 
Governor, 24 How. 66, 104, that this provision of the Constitu-
tion was not self-executing, and that it required the action o
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Congress in that regard. Congress did act by passing the 
statute, approved February 12, 1793. 1 Stat. 302. The sub-
stance of that act is reproduced in section 5278 of the Revised 
Statutes, as follows:

“Sec . 5278. Whenever the executive authority of any State 
or Territory demands any person as a fugitive from justice, of 
the executive authority of any State or Territory to which such 
person has fled, and produces a copy of an indictment found or 
an affidavit made before a magistrate of any State or Territory, 
charging the person demanded with having committed treason, 
felony, or other crime, certified as authentic by the governor 
or chief magistrate of the State or Territory from whence the 
person so charged has fled, it shall be the duty of the executive 
authority of the State or Territory to which such person has 
fled to cause him to be arrested and secured, and to cause notice 
of the arrest to be given to the executive authority making such 
demand, or to the agent of such authority appointed to receive 
the fugitive, and to cause the fugitive to be delivered to such 
agent when he shall appear. If no such agent appears within 
six months from the time of the arrest, the prisoner may be 
discharged. All costs or expenses incurred in the apprehending, 
securing, and transmitting such fugitive to the State or Ter-
ritory making such demand shall be paid by such State or Ter-
ritory.”

The proceedings in this case were under this section, and the 
warrant issued by the governor was sufficient pri/ma facie to 
justify the arrest of the relator and his delivery to the agent of 
the State of Tennessee. Certain facts, however, must appear 
efore the governor has the right to issue his warrant. As 

n  as said in Roberts v. Reilly, 116 IT. S. 80, 95, it must appear 
01 e governor, before he can lawfully comply with the demand 
or extradition, that the person demanded is substantially 

c arged with a crime against the laws of the State from whose 
^lce he is alleged to have fled, by an indictment or an 
th ’ and that the person demanded is a fugitive from 

jUS^Ce the State the executive authority of which makes 
t-e eman(h It was also stated in the same case that the ques- 
10n whether the person demanded was substantially charged
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with a crime or not was a question of law and open upon the 
face of the papers to judicial inquiry upon application for a 
discharge under the writ of habeas corpus ; that the question 
whether the person demanded was a fugitive from the justice 
of the State was a question of fact which the governor upon 
whom the demand was made must decide upon such evidence 
as he might deem satisfactory. How far his decision might be 
reviewed judicially in proceedings in habeas corpus, or whether 
it was conclusive or not, were, as stated, questions not settled 
by harmonious judicial decisions nor by any authoritative 
judgment of this court, and the opinion continues as follows:

“ It is conceded that the determination of the fact by the ex-
ecutive of the State in issuing his warrant of arrest, upon a 
demand made upon that ground, whether the writ contains a 
recital of an express finding to that effect or not, must be re-
garded as sufficient to justify the removal until the presumption 
in its favor is overthrown by contrary proof.”

In People v. Brady, 56 N. Y. 182, it was held that the courts 
have jurisdiction to interfere by writ of habeas corpus and to 
examine the grounds upon which an executive warrant for the 
apprehension of an alleged fugitive from justice from another 
State is issued, and in case the papers are defective and insuffi-
cient, to discharge the prisoner.

In the case before us the New York Court of Appeals held 
that if upon the return to the writ of habeas corpus it is clearly 
shown that the relator is not ar fugitive from justice, and there 
is no evidence from which a contrary view can be entertained, 
the court will discharge the person from imprisonment, but 
that mere evidence of an alibi, or evidence that the person de-
manded was not in the State as alleged, would not justify his 
discharge, where there was some evidence on the other side, as 
habeas corpus was not the proper proceeding to try the ques-
tion of the guilt or innocence of the accused. And the court 
also held that the conceded facts showed the absence of the 
accused at the time when the crimes, if ever, were committe , 
and that the demand was in truth based upon the doctrine that 
a constructive presence of the accused in the demanding State
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at the time of the alleged commission of the crime was suffi-
cient to authorize the demand for his surrender.

We are of opinion that the warrant of the governor is but^rwia 
facie sufficient to hold the accused, and that it is open to him 
to show by admissions, such as are herein produced, or by other 
conclusive evidence, that the charge upon which extradition is 
demanded assumes the absence of the accused person from the 
State at the time the crime was, if ever, committed. This is in 
accordance with the authorities in the States, cited in the opin-
ion of Judge Cullen in the New York Court of Appeals, and is, 
as we think, founded upon correct principles. Robb v. Con- 
nolly, 111 IL S. 624, recognizing authority of States to act by 
habeas corpus in extradition proceedings.

If upon a question of fact made before the governor, which 
he ought to decide, there were evidence pro and con the courts 
might not be justified in reviewing the decison of the governor 
upon such question. In a case like that, where there was some 
evidence sustaining the finding, the courts might regard the de-
cision of the governor as conclusive. But here as we have the 
testimony of the relator (uncontradicted) and the stipulation of 
counsel as to what the facts were, we have the right and it is 
our duty on such proof and concession to say whether a case 
was made out within the Federal statute justifying the action 
of the governor. It is upon the statute that the inquiry must 
rest.

In the case before us it is conceded that the relator was not 
in the State at the various times when it is alleged in the indict-
ments the crimes were committed, nor until eight days after the 
time when the last one is alleged to have been committed. That 
the prosecution on the trial of such an indictment need not prove 
with exactness the commission of the crime at the very time al-
leged in the indictment is immaterial. The indictments in this 
case named certain dates as the times when the crimes were 
committed, and where in a proceeding like this there is no proof 
or offer of proof to show that the crimes were in truth com-
mitted on some other day than those named in the indictments, 
and that the dates therein named were erroneously stated, it is 
sufficient for the party charged to show that he was not in the
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State at the times named in the indictments, and when those 
facts are proved so that there is no dispute in regard to them, 
and there is no claim of any error in the dates named in the 
indictments, the facts so proved are sufficient to show that the 
person was not in the State when the crimes were, if ever, com-
mitted.

The New York Court of Appeals has construed the stipula-
tion as conceding these facts, and we think that its construction 
of the stipulation is the correct one.

It is, however, contended that a person maybe guilty olwa lar-
ceny or false pretense within a State without being personally 
present in the State at the time, therefore the indictments found 
were sufficient justification for the requisition and for the action 
of the governor of New York thereon. This raises the question 
whether the relator could have been a fugitive from justice when 
it is conceded he was not in the State of Tennessee at the time 
of the commission of those acts for which he had been indicted, 
assuming that he committed them outside of the State.

The exercise of jurisdiction by a State to make an act com-
mitted outside its borders a crime against the State is one 
thing, but to assert that the party committing such act comes 
under the Federal statute, and is to be delivered up as a fugi-
tive from the justice of that State, is quite a different proposi-
tion.

The language of section 5278, Rev. Stat., provides, as we 
think, that the act shall have been committed by an individual 
who was at the time of its commission personally present 
within the State which demands his surrender. It speaks of 
a demand by the executive authority of a State for the sur-
render of a person as a fugitive from justice, by the executive 
authority of a State to which such person has fled, and it pro-
vides that a copy of the indictment found, or affidavit made 
before a magistrate of any State, charging the person demanded 
with having committed treason, etc., certified as authentic by 
the governor or chief magistrate of the State or Territory from 
whence the person so charged has fled, shall be produced, and it 
makes it the duty of the executive authority of the State to 
which such person has fled to cause him to be arrested and se-
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cured. Thus the person who is sought must be one who has 
fled from the demanding State, and he must have fled (not 
necessarily directly) to the State' where he is found. It is dif-
ficult to see how a person can be said to have fled from the 
State in which he is charged to have committed some act amount-
ing to a crime against that State, when in fact he was not 
within the State at the time the act is said to have been com-
mitted. How can a person flee from a place that he was not 
in ? He could avoid a place that he had not been in ; he could 
omit jto go to it; but how can it be said with accuracy that he 
has fled from a place in which he had not been present ? This 
is neither a narrow nor, as we think, an incorrect interpreta-
tion of the statute. It has been in existence since 1793, and 
we have found no case decided by this court wherein it has 
been held that the statute covered a case where the party was 
not in the State at the time when the act is alleged to have 
been committed. We think the plain meaning of the act re-
quires such presence, and that it was not intended to include, 
as a fugitive from the justice of a State, one who had not been 
m the State at the time when, if ever, the offence was com-
mitted, and who had not, therefore in fact, fled therefrom.

In Ex parte Iteggel, 114 U. S. 642, 651, it was stated by Mr.
Justice Harlan, in speaking for the court:

“ The only question remaining to be considered, relates to 
the alleged want of competent evidence before the governor 
of Utah, at the time he issued *the warrant of arrest, to prove 
that the appellant was a fugitive from the justice of Pennsyl-
vania. Undoubtedly, the act of Congress did not impose upon 
the executive authority of the Territory the duty of surrendering 
the appellant, unless it was made to appear, in some proper 
way, that he was a fugitive from justice. In other words, the 
appellant was entitled, under the act of Congress, to insist upon 
proof that he was within the demanding State at the time he 
is alleged to have committed the crime charged, and subse-
quently withdrew from her jurisdiction, so that he could not 
be reached by her criminal process. The statute, it is to be 
observed, does not prescribe the character of such proof; but 
t at the executive authority of the Territory was not required,
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by the act of Congress, to cause the arrest of appellant, and 
his delivery to the agent appointed by the governor of Penn-
sylvania, without proof of the fact that he was a fugitive from 
justice, is, in our judgment, clear from the language of that 
act. Any other interpretation would lead to the conclusion 
that the mere requisition by the executive of the demanding 
State, accompanied by the copy of an indictment, or an affi 
davit before a magistrate, certified by him to be authentic, 
charging the accused with crime committed within her limits, 
imposes upon the executive of the State or Territory wh^re the 
accused is found, the duty of surrendering him, although he 
may be satisfied, from incontestible proof, that the accused had, 
in fact, never been in the demanding State, and, therefore, 
could not be said to have fled from its justice. Upon the ex-
ecutive of the State in which the accused is found rests the re-
sponsibility of determining, in some legal mode, whether he is 
a fugitive from the justice of the demanding State. He does 
not fail in duty if he makes it a condition precedent to the sur-
render of the accused that it be shown to him, by competent 
proof, that the accused is, in fact, a fugitive from the justice of 
the demanding State.”

To the same effect is Roberts v. Reilly, 116 U. S. 80, supra. In 
that case the issue was made about the presence of the party in 
the demanding State at the time the act was alleged to have 
been committed, and there was direct and positive proof before 
the governor of Georgia, upon whom the demand had been 
made, and there was no other evidence in the record which 
contradicted it. It was said (p. 97):

“ The appellant in his affidavit does not deny that he was in 
the State of New York about the date of the day laid in the 
indictment when the offence is alleged to have been committe , 
and states, by way of inference only, that he was not in that 
State on that very day; and the fact that he has not been 
within the State since the finding of the indictment is irrelevant 
and immaterial.”

It is clear that it was regarded by the court as essential that 
the person should have been in the State which demanded his 
surrender at the time of the commission of the offence allege
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in the affidavit or indictment, and that it was a fact jurisdic-
tional in its nature, without which he could not be proceeded 
against under the Federal statute.

Cook v. Hart, 146 U. S. 183, decides nothing to the contrary. 
In that case the party was arrested in Illinois on account of a 
crime which, it was alleged, had been committed by him in 
Wisconsin. He sued out a writ of habeas corpus in Illinois to 
test the legality of his arrest under the circumstances appearing 
in the case. U pon the hearing the court decided the arrest to 
be legal, and the party arrested acquiesced in this disposi-
tion of the case and made no attempt to obtain a review of the 
judgment in a superior court. It was not until after his arrival 
in Wisconsin, whither he was taken by virtue of the warrant 
issued by the governor of Illinois, and after his trial had begun 
in Wisconsin, that he made application to the Circuit Court of 
the United States in Wisconsin to be released upon habeas 
corpus, upon the ground he had originally urged, that he was 
not a fugitive from justice within the meaning of the Constitu-
tion and laws of the United States. That court decided against 
him, holding that he had been properly surrendered. This court 
said that, assuming that the question might be jurisdictional 
when raised before the executive or the courts of the surrender-
ing State, that it was presented in a somewhat different aspect 
after the person had been delivered to the agent of the demand-
ing State, and had actually entered the territory of that State 
and was held under the process of its courts. And it was said 
that the authorities tended to support the theory that the 
executive warrant has spent its force when the accused has 
been delivered to the demanding State; that it is too late for 
him to object even to jurisdictional defects in his surrender, 
and that he was rightfully held under the process of the 
demanding State. Whether the claim made by the party 
brought to Wisconsin that he was illegally arrested in Illinois 
was well founded or not, this court did not feel called upon to 
consider, or to review the propriety of the decision of the court 
below, and this on the ground that it was proper to await until 
the state court had finally acted upon the case, and then to re-
quire the accused to sue out his writ of error from this court to
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the highest state court, where a decision could be had, instead 
of determining the question summarily on habeas corpus.

It is contended, however, that there are cases in this court 
which sustain the proposition maintained by the plaintiff in er-
ror herein, and Kentucky v. Dennison, 24 How. 66, supra, is 
referred to as authority. It is therein held that the words 
“ treason, felony, or other crime,” spoken of in the Constitution, 
included every offence forbidden and made punishable by the 
laws of the State where the offence is committed, and it is 
therefore argued that as an act committed outside its borders 
may, under certain circumstances, become a crime against the 
State, a person thus committing such an act comes within the 
meaning of the Constitution, and should be surrendered upon 
demand of the governor of the State whose law he is alleged to 
have violated.

On looking at that case it is seen that the facts were wholly 
different, and the court had no such case as the one before us 
in mind. The party against whom the demand was made had 
committed the crime, as alleged, within the State of Kentucky, 
and no question arose as to his liability to be returned to 
Kentucky for any act done by him outside its borders. The 
governor of Ohio, upon whom the demand was made, acting 
under the advice of his attorney general, refused to surrender 
the fugitive because the crime alleged was neither treason nor 
felony at common law, nor was it one which was regarded as a 
crime by the usages and laws of civilized nations, and the 
governor was advised that obviously a line must be some-
where drawn distinguishing offences which did, from offences 
which did not, fall within the scope of the power granted by 
the Constitution. It was in regard to this contention that this 
court held as stated. Mr. Chief Justice Taney, delivering the 
opinion of the court said (page 99):

“ The words, ‘ treason, felony, or other crime,’ in their plain 
and obvious import, as well as in their legal and technical sense, 
embrace every act forbidden and made punishable by a law ot 
the State. The word ‘ crime ’ of itself includes every offence, 
from the highest to the lowest in the grade of offences, and in-
cludes what are called ‘ misdemeanors,’ as well as treason and
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felony. 4 Bl. Com. 5, 6, and note 3, Wendall’s edition. But 
as the word ‘ crime ’ would have included treason and felony, 
without specially mentioning those offences, it seems to be sup-
posed that the natural and legal import of the word, by asso-
ciating it with those offences, must be restricted and confined 
to offences already known to the common law and to the usage 
of the nations, and regarded as offences in every civilized com-
munity, and that they do not extend to acts made offences by 
local statutes growing out of local circumstances, nor to offences 
against ordinary police regulations. This is one of the grounds 
upon which the governor of Ohio refused to deliver Lago, under 
the advice of the attorney general of that State.

“ But this inference is founded upon an obvious mistake as 
to the purposes for which the words ‘ treason and felony ’ were 
introduced. They were introduced for the purpose of guard-
ing against any restriction of the word ‘ crime,’ and to prevent 
this provision from being construed by the rules and usages of 
independent nations in compacts for delivering up fugitives from 
justice.

* * * Hs * * * , *
“ This compact engrafted in the Constitution included, and 

wasintended to include, every offence made punishable by the 
law of the State in which it was committed, and that it gives 
the right to the executive authority of the State to demand the 
fugitive of the executive authority of the State in which he is 
found; that the right given to ‘ demand ’ implies that it is an 
absolute right; and it follows that there must be a correlative 
obligation to deliver, without any reference to the character of 
the crime charged, or to the policy or laws of the State to 
which the fugitive has fled.”

The court, however, held that while it was the duty of the 
executive authority of Ohio under the circumstances to deliver 
the person demanded, and that such duty was merely minis-
terial and the governor had no right to exercise any discretion-
ary power as to the nature or character of the crime charged 
in the indictment, yet it was also held that the Federal courts 
had no means to compel the governor to perform the moral ob-
ligation of the State under the compact in the Constitution,
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and that the courts could not coerce the state executive or other 
state officer as such to perform any duty by act of Congress. 
On that ground the motion for a mandamus to compel the gov-
ernor of Ohio to issue his warrant was refused. Nothing in 
that case can be regarded as any authority for the proposition 
contended for here. The case assumed the presence of the 
party in the State at the time of the alleged commission of the 
crime. The question was whether upon such assumption the 
executive of the State upon whom the demand was made could 
examine as to the character of the crime and refuse to deliver 
up, in his discretion.

To the same effect is Ex parte Reggel., 114 U. S. 642, supra. 
In that case the objection was made in the court of original 
jurisdiction that there could be no valid requisition based upon 
an indictment for an offence less than a felony. It was held 
that such view was erroneous, and Kentucky v. Dennison, supra, 
was cited in support of that proposition, yet it was in this very 
case of Reggel that the remarks already quoted were made, that 
the person demanded was entitled to insist upon proof that he 
was withip. the demanding State at the time that he is charged 
to have committed the crime, and subsequently withdrew there-
from to another jurisdiction, so that he could not be reached by 
the criminal process of the State where the act was cotnmitted.

Many state courts before whom the question has come have 
held that a merely constructive presence in the demanding 
State at the time of the alleged commission of the offence was 
not sufficient to render the person a fugitive from justice; that 
he must have been personally present within the State at the 
time of the alleged commission of the act, or else he could not 
be regarded as a fugitive from justice. Spear and also Moore 
on Extradition are to the same effect. Those authorities and 
text writers are referred to in the margin.1______ ________

1 Wilcox v. Nolze, (1878)34 Ohio St. 520, 524; Jones v. Leonard, (1878^ 
Iowa, 106; In re Mohr, (1883 ) 73 Alabama, 503, 514; In re Fetter, (1852) \ 
N. J. L. 311; Hartman v. Aveline, (1878) 63 Indiana, 344; Ex parte Know e.s, 
(1894) 16 Ky. Law Rep. 263; Kingsbury's Case, (1870) 106 Massachuse s, 
223, 227; State?. Hall, (1894) 115 N. C. 811; 2 Moore on Extradition, secs. 5/ , 
581, 584; Spear on Extradition, 310 et seq.; Cooley’s Const. Lim. e 
21, note 1; 3 Crim. Law Rep. 806 et seq. published, 1882.
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In the case of In re White, 55 Fed. Rep. 54, 58, in the United 
States Circuit Court of Appeals for the Second Circuit, it was 
said by Lacombe, circuit judge, that it was proper to inquire 
upon habeas corpus whether the prisoner was in fact within 
the demanding State when the alleged crime was committed, 
for if he were not it could not be properly held that he had fled 
from it.

The subsequent presence for one day (under the circumstan-
ces stated above) of the relator in the State of Tennessee, eight 
days after the alleged commission of the act, did not, when he 
left the State, render him a fugitive from justice within the 
meaning of the statute. There is no evidence or claim that he 
then committed any act which brought him within the criminal 
law of the State of Tennessee, or that he was indicted for any 
act then committed. The proof is uncontradicted that he went 
there on business, transacted it and came away. The complaint 
was not made nor the indictments found until months after that 
time. His departure from the State after the conclusion of his 
business cannot be regarded as a fleeing from justice within the 
meaning of the statute. He must have been there when the 
crime was committed, as alleged, and if not, a subsequent going 
there and coming away is not a flight.

We are of opinion that as the relator showed without contra-
diction and upon conceded facts that he was not within the 
State of Tennessee at the times stated in the indictments found 
in the Tennessee court, nor at any time when the acts were, if 
ever committed, he was not a fugitive from justice within the 
meaning of the Federal statute upon that subject, and upon these 
facts the warrant of the governor of the State of New York 
was improperly issued, and the judgment of the Court of Ap-
peals of the State of New York discharging the relator from im-
prisonment by reason of such warrant must be

Affirmed.
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THE MANGROVE PRIZE MONEY.1

APPEALS FROM THE DISTRICT COURT OF THE UNITED STATES FOR THE 

SOUTHERN DISTRICT OF FLORIDA.

Nos. 24, 34. Argued January 7, 8, 9, 1903.—Decided February 23, 1903.

Vessels more than five miles apart held not to be within signal distance so 
as to be entitled to share in prize under the circumstances of this case. 
Vessels not within signal distance are not “vessels making the capture” 
within Rev. Stat. § 4630, although they may have contributed remotely to 
this result. They cannot be taken into account in estimating the rela-
tive force of capture and prize. In estimating the relative strength of 
the captured and capturing vessels, the means possessed by the captured 
vessel, and not the use made of them, must be considered.

The  case is stated in the opinion of the court.

Mr. Assistant Attorney General Hoyt for the United States.

Mr. William, B. King, with whom Mr. George A. King was 
on the brief, for the officers and crew of the Indiana.

Mr. James H. Hayden, with whom Mr. Joseph K. McCam-
mon was on the brief, for the officers and crew of the New York.

Mr. Benjamin Micou and Mr. Hilary A. Herbert, with 
whom Mr. Jefferson B. Browne was on the brief, for the of-
ficers and crew of the Mangrove.

Mr . Justi ce  Holm es  delivered the opinion of the court.

These are appeals from a, decree of the United States Dis-
trict Court distributing the proceeds of the Spanish steamer 
Panama, condemned by an earlier decree as prize of war. 176 
U. S. 535. The District Court awarded the whole net proceeds 
to the officers and crew of the United States steamer Man-
grove, on the ground that the Mangrove was the sole capturing

1 Docket titles—No. 24. United States v. Officersand Crew of the U.S. 
Steamer Mangrove. No. 34. Officers and Enlisted men of the U. S. Ships 
New York, Indiana and Wilmington^. Officers and Crew of the U. S. Steamer 
Mangrove,
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vessel, that the prize was of superior or equal force, and that 
no other vessel was within signal distance. U. S. Rev. Stat. 
§ 4630 (repealed by act of March 3, 1889, c. 413, § 13, 30 Stat. 
1007), § 4632. The United States appeals, contending that the 
Mangrove alone was of force superior to the Panama, and also 
that the Indiana, Wilmington and New York were within signal 
distance, and that the Indiana at least was a joint captor, and 
that therefore, by § 4630, one half the proceeds should go to 
the United States. The Indiana appeals, taking the ground that 
the Mangrove was the sole captor and of force inferior to the 
Panama, but that the Indiana was within signal distance and in 
such condition as to be able to render effective aid if required, 
and therefore entitled to share in the prize by § 4632. The 
New York and the Wilmington appeal on like ground.

The case turns upon findings of fact, and the question is 
whether it is clear that the District Court and the experienced 
naval prize commissioner were 'wrong. The Grace Girdler, H 
Wall. 196, 204. But of course we do not leave out of sight the 
fact that much additional evidence has been put in since the trial 
below. We take up first the case of the Indiana. Without dis-
cussing the details of the contradictory testimony, we will state 
the facts that seem to us proved.

At seven minutes after six in the evening of April 25, 1898, 
off Havana, the Panama, having been brought to by a shot 
across her bow and notice that she would be fired into if she 
did not stop, was boarded by Ensign Dayton from the Man-
grove. At this moment the capture was complete. The Gro- 
tius, 9 Cranch, 368, 370. The Panama did not attempt or, so 
far as appears, intend, resistance or escape. The captain was 
told that he was a prize, war having been declared between the 
United States and Spain, and he acquiesced. Thereafter the 
Panama proceeded, with Ensign Dayton on board, under orders 
from the Mangrove. Her colors were not hauled down, or a 
prize crew put aboard until later, but under the circumstances 
these facts seem to us controlled by others which we have men-
tioned. It may be added that the officers of the Mangrove 
seem to have considered it usual for prizes to fly their ensign 
until they were adjudicated by the prize court, which would

VOL. CLXXXVIII----46
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account for their not ordering the flag lowered.—Thirty-eight 
minutes later, at forty-five minutes after six, the Indiana, which 
had been approaching from an opposite direction, fired a shot 
across the bow of the Panama and sent a prize crewT aboard. 
(We should remark in passing that this crew was subject to the 
orders of Ensign Dayton, the prize master, and seems to have 
been put aboard at the request of the Mangrove, which had not 
men enough to spare.) The officer who fired the gun says that 
he estimated the range at forty-five hundred yards, and that 
the shot being accurate, the distance from the Panama was 
about forty-eight hundred yards. This was the estimate formed 
by the expert on the spot, at the time, for purposes of imme-
diate action, when it was necessary to be accurate. Whatever 
it was, it was verified by the result of the shot, so that really 
the only question is whether it is remembered correctly, which 
there is no reason to doubt. It seems to us to outweigh all 
other estimates formed after the event by witnesses who had 
no similar duty. At this time the Mangrove was abreast or a 
little astern of the Panama.

The previous situations of the ships were as follows: All the 
United States vessels concerned in this cause were on block-
ade off Havana. At 4.30 p. m . the Indiana signaled the Man-
grove and gave her orders to proceed to Key West after re-
ceiving mail. The Mangrove started for Key West before five. 
At five or ten minutes after five, and until 5.48, when her speed 
slackened, the Indiana went ahead at full speed toward the 
flagship New York, in an almost opposite direction from that 
taken by the Mangrove. At a quarter past five she sighted a 
strange vessel, which turned out to be the Panama, to the north-
east. At 5.52 the flagship signaled “ What colors does strange 
vessel carry ? ” and was answered at 5.55 “ Cannot see.” At 
about six the Indiana was turned toward the Panama and went 
at full speed, and later at best speed possible until 6.45, when 
she fired the shot and stopped. The Indiana when she turned 
at six did not attempt to signal the Mangrove, and five minutes 
earlier could not see the colors of the Panama, although the 
Spanish flag was three times the size of the Mangrove’s signa 
flag. It appears from the steam log of the Indiana that a few
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days later she made 10.15 knots per hour for two consecutive 
hours. Taking the time during which the Indiana and Man-
grove had been moving away from each other, and their prob-
able speed, or, again, taking the distance at which the Indiana 
was from the Panama and Mangrove when she fired her shot, 
and the fact that she had been making for them at full speed 
for the greater part of forty-five minutes, while they during a 
part of the same time were sailing toward her at a rate of eight 
knots, we think it probable, without going into nice calculations, 
that at six o’clock she must have been twelve or fifteen miles 
away at the least, as was found by the District Court. From 
six, when she turned, to seven minutes past six, when the Pan-
ama was taken, the Indiana cannot have got to full speed or 
gone far. The Panama had been stopped.

There is much testimony that the capture was seen from the 
Indiana, while the officers of the Mangrove say that the Indiana 
could not be seen by them. We do not attempt to determine 
precisely how much could be seen or was seen from the higher 
ship. That testimony must reconcile itself as best it may with 
the foregoing facts, which we deem not open to dispute. And 
on those facts we are of opinion that the Indiana was not within 
signal distance of the Mangrove when the capture took place. 
We agree with the counsel for the appellees that this view is 
confirmed by the log of the Indiana and by her claim as first 
filed, which indicates that at that time her rights were supposed 
to be founded on the shot fired by her, and the hauling down 
of the Panama’s colors thereupon. It is unnecessary to advert 
to further confirmatory details.

We need not consider whether, in order to bring a claimant 
within signal distance, mutual communication must be possible, 
or whether it is enough if signals from the vessel making the 
capture could be seen by the claimant. Taking it the latter 
way, still the words “ within signal distance” must be read in 
connection with the further words “ under such circumstances 
and in such condition as to be able to render effective aid, if 
required.” The whole sentence refers to the actual conditions 
of this particular case, not to an abstract objective criterion of 
ideal signal distance in general. See The Ella and Anna, 2
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Sprague, 267, 273 ; C., 8 Fed. Cas. No. 4368. The Mangrove
had no signal flags but boat flags, about three feet by four, the 
usual signal flags being about eight feet by eleven. Under 
such circumstances we think it probably would be safe to as-
sume five miles as an outside limit of signal distance in this in-
stance, if the facts heretofore found by us rendered it necessary 
to be so nice. It is argued, to be sure, that gun signals would 
have been possible. -As to this suggestion we deem it enough 
to say that we see no reason to believe that it was a practical 
working possibility under the circumstances, and therefore need 
not consider whether this statute would be satisfied by any-
thing less than the possibility of reading the ordinary day sig-
nals, in the case at bar.

The claims of the New York and the Wilmington fall with 
that of the Indiana. If she was not within signal distance 
of the Mangrove they were not, and, as we are about to show, 
can make no claim on the ground that the Indiana was a joint 
captor and that they were within signal distance of her.

A part of the argument for the United States also is disposed 
of by what we have said. If none of the other vessels were 
within signal distance of the Mangrove none of them were 
“ vessels making the capture ” within the meaning of § 4630. 
The phrase must be taken to be used in that section in the 
same sense in which it is used in § 4632, where it is opposed 
to vessels within signal distance and is defined as meaning 
“ vessels present at and rendering actual assistance in the cap-
ture.” It cannot be contended that vessels too far away to 
share in the prize as being within signal distance can share 
under the more immediate title of vessels making the capture, 
on the ground of some more remote contribution to the result. 
Vessels within signal distance and able to render effective aid 
are let in, it is true, presumably because they are taken to con-
tribute to the result, but a more remote contribution is ex-
cluded. See The Cherokee, 2 Sprague, 235; The Atlanta, 
2 Sprague, 251; £ C., 3 Wall. 425; The Ella and Anna, 
2 Sprague, 267; 67. C., 8 Fed. Cas. No. 4368 and n.

It follows that these vessels cannot be taken into account in 
estimating the relative force of captor and prize. Undoubtedly
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it is likely that the Panama must have known when it left 
New York that war and a blockade of Havana were probable, 
and when it was stopped by the Mangrove, whatever it saw 
or did not see, it may have conjectured that other vessels were 
not far off. But, as we have said, these less immediate influ-
ences are laid out of account by the act.

We may admit with regard to the question just discussed 
and that to which we now address ourselves, that it is impos-
sible not to feel that the prize law had in mind a different kind 
of case from this. To catch a blockade runner or a vessel not 
even informed of the blockade, in either case a vessel not ex-
pecting to fight and having shrewd ground to believe that to 
do so would be to bring down upon herself an overwhelming 
force, is not the desperate venture which the statute was framed 
to encourage. But some rather weak cases must fall within 
any law which is couched in general words. There is no deny-
ing that the Pamana was of force superior to the Mangrove. 
She was of 1432 tons register, with a crew of seventy-one. 
She had substantially what was required by her contract as a 
mail steamship with the Spanish government, viz., two Hon- 
toria nine centimetre guns with thirty round of shot for each, 
one Maxim gun on the bridge, two signal guns, twenty Rem-
ington rifles and ten Mauser rifles, all with ammunition, also 
bayonets and swords. The Mangrove was a steel screw light-
house tender of not more than eight hundred tons, with a crew 
of thirty men, and with two six-pound guns, and no small arms 
or cutlasses. The Panama also was much the faster boat of 
the two.

The Panama’s armament was taken on board under con-
tract with the Spanish government for her own defence, and 
was fit for hostile use. The Panarna, 176 U. S. 548, 549. We 
must assume that if the master had thought that there was a 
fair chance of success, he would have shown fight. The fact 
that he did not, and that he probably had made up his mind 
not to before he saw the Mangrove, and therefore was not 
ready for action at the moment, does not change the result. 
If we cannot take the blockading squadron or the battleship 
Indiana in account as part of the capturing force, we cannot
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take them into account as motives. If the master was a timid 
man, who would not have dared to fight under any circum-
stances, there would have been the same certainty of surrender 
to one who knew the whole situation, but the law would have 
looked only to the force, and would not have gone into psy-
chology. It would not matter that, because of his timidity, 
the breech blocks of the guns were left stowed below. If he 
had the materials for resistance and the chance to use them, 
that is as far as the law would inquire. So here. As was 
said by Judge Sprague, we must “ consider the means the ves-
sels possessed, and not the use they made of them.” The At-
lanta, 2 Sprague, 251, 258. The adventure of the Mangrove 
may not have been a brilliant event that will live in story, but 
it was sufficient to give its officers and crew the profit of the 
law. It is decided that the Panama was lawful prize, and the 
case does not fall within the class in which the United States 
takes half.

Decree affirmed

HOME LIFE INSURANCE COMPANY v. FISHER.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 

NORTHERN DISTRICT OF FLORIDA.

No. 121. Submitted December 17, 1902.—Decided February 23,1903.

The company defended an action on a policy of life insurance on the ground 
that statements of the insured as to his use of liquor and spirits in the 
application and in the declaration to the medical examiner were false 
and amounted to a breach of warranty; but it appeared that the war-
ranty did not extend to the medical declaration; the jury were instiucted 
that if they found either that before the insured made application he 
drank liquors either freely or to excess, or at the time that he made the 
application he had a habit of drinking liquor, they were to find for the 
company, the declaration and the application thus being put on t ie 
same footing; the jury found for the plaintiff; jTeid,that the juiy mu 
be taken to have found categorically that all of the answers were correc , 
and the question whether they were warranties or not became imma e- 
rial, and the verdict could not be reviewed except for improper instruc 
tions duly excepted to.
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The  case is stated in the opinion of the court.

J/>. TF. A. Blount for plaintiff in error.

Mr. John C. Avery, Mr. R. M. Mahon and Mr. Benjamin C. 
Tunison for defendant in error.

Mr . Just ice  Holme s  delivered the opinion of the court.

This is an action on a policy of life insurance, brought in the 
United States Circuit Court. The policy was taken out by one 
Maclean, the plaintiff’s testator, on his own life. By a statute 
of Florida, if the plaintiff recovered, reasonable attorneys’ fees 
were to be found by the jury and added to the judgment. 
Evidence was offered as to the proper fee, and was objected to 
on the ground that the statute was contrary to the Fourteenth 
Amendment. The evidence was admitted subject to exception, 
the plaintiff got a verdict and judgment, and the case was 
brought here by writ of error.

In view of the decision in Fidelity Mutual Life Association 
v. Mettler, 185 U. S. 308, the assignment of error in the ruling 
just stated is not pressed. But although it was that on which 
the case came up and which gives us jurisdiction, other errors 
are assigned, which are relied upon and which we must con-
sider. Horner v. United States, No. 2, 143 IJ. S. 570, 577.

The policy purports to be made “in consideration of the 
statements and agreements made in the application for this 
policy, which are hereby made a part of this contract.” The 
application “ warrants ” that the statements in it “ are true, 
full and complete, . . . and are offered to the company, 
together with those contained in the declaration to the Home 
Life Insurance Company’s medical examiner, as a considera-
tion for, and as the basis of the contract with said company.” 
The application contained the following questions and answers: 
“Q. Do you drink wine, spirits, or malt liquors ? A. Yes. 
Q. If so, which of these, and to what extent? A. Moderately. 
Q. Have you ever used them freely or to excess? A. No.” 
The declaration to the medical examiner contained the follow-
ing questions and answers: “ Q. Do you drink wine, spirits, or
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malt liquors, daily or habitually ? A. No habit of drinking 
liquors. Q. If so, which of these, and to what extent daily ? 
Note .—State the daily amount. General terms, such as 
temperately, ‘ moderately,’ ‘ occasionally,’ will not be accepted, 
and will necessitate correspondence.” The second of these 
questions was not answered. The defendant, with superfluous 
multiplicity of pleas, set up that these answers were warranties, 
and again that they were material representations, and that 
they were false.

Demurrers to the pleas of breach of warranty and some 
pleas of false representation were sustained, mainly we pre-
sume on the authority of Moulor v. American Life Insur-
ance Co., Ill U. S. 335. So far as the declarations to the 
medical examiner are concerned, it will be seen that the word 
“warrant” does not extend to them. Grammatically, the 
meaning of the sentence, as it stands, is that the applicant 
warrants the statements in the application, and warrants that 
they are offered to the company, together with those in the 
declaration to the medical examiner, as the basis of the con-
tract. If the sentence is taken a little more intelligently, we 
should assume that the word “they” has dropped out between 
“ and ” and “ are offered,” and that “ warrant ” does not gov-
ern that part of the clause. However read, the meaning is the 
same. With regard to the answer in the application, denying 
that the applicant ever had used spirits, etc., to excess, the 
strong language of the policy, making the application “ part 
of the contract,” affords ground for argument, at least, that 
the authority cited does not apply, and that this answer was 
warranted by the assured. But it is not necessary to decide 
that question in view of the trial and the subsequent ruling of 
the court.

The case went to trial on the seventeenth, twenty-first, 
twenty-sixth and twenty-seventh pleas. The seventeenth set 
up the last-mentioned answer, denying the use of spirits freely 
or to excess, and averred that it was material, induced the issu-
ing of the policy, and was false in that the applicant had a habit 
of using spirits freely. The twenty-first was similar, except that 
the falsity alleged was that the applicant used spirits to excess.
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The twenty-sixth set up the answers to the medical examiner; 
averred that the applicant did have a habit of drinking spirits; 
that the answer was material, and induced the making of the 
policy. The twenty-seventh plea was non assumpsit. Thus it 
will be seen that the facts relied on in the pleas held bad were 
in issue before the jury. This being so, it is questionable whether 
the plaintiff in error could complain, unless it could point out a 
mistaken instruction with regard to them at the trial. Pollak 
v. Brush Electric Association of St. louis, 128 U. S. 446,452, 
453; Lloyd v. Preston, 146 U. S. 630, 644; Hudmon v. Guy as, 
57 Fed. Rep. 355, 358, 360. Clearly, if, under proper instruc-
tions, the jury found the facts not to be as charged, the plain-
tiff in error suffered no wrong. That was what happened in 
this case.

The jury were instructed that, if they found “ either one to 
be true, that before Maclean made application, he drank liquors 
either freely or to excess, or at the time that he made the appli-
cation he had a habit of drinking liquor,” they were to find for 
the defendant, the declaration to the medical examiner thus be-
ing put upon the same footing as the application. The jury 
found for the plaintiff. Therefore they must be taken to have 
found categorically that no one of the supposed facts was true, 
or, in other words, that all of the above recited answers were 
correct. If so, it does not matter whether they were warran-
ties or not. There is a suggestion, to be sure, that, in the latter 
case, the defendant would have had to prove only the “ literal ” 
falsity of the statement, whereas, in the other, proof of its sub-
stantial falsity was required. Phoenix Life Insurance Co. n . 
Raddin, 120 U. S. 183, 189. But the plain question of fact 
was put to the jury with no such niceties of discrimination, 
lhey found a plain answer, and the distinction comes too late 
now. It is said, also, that the charge in other parts did away 
with the requirement which we have quoted, and that, under the 
pleas of misrepresentation, the defendant had the burden of 
proving other facts. It does not appear to us that the re-
quirement was done away with. On the contrary, it was 
reiterated. The burden of proving other facts was largely 
cut down by further instructions unnecessary to repeat, and
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the burden of proving them did the defendant no harm when 
the jury found as they did with regard to Maclean’s drinking. 
The alleged warranty that he drank moderately was satisfied 
by the findings, apart from other answers to the point made 
with regard to that. We see no reason to assume that the de-
fendant was taken by surprise by the rulings in its favor and 
put in less evidence than it would have put in had the demur-
rers been overruled.

We see no ground for reversing the judgment in the other 
instructions to the jury. Moreover, the other questions raised 
are made immaterial by what we have said.

Judgment affirmed.

KIDD v. ALABAMA.

ERROR TO THE SUPREME COURT OF THE STATE OF ALABAMA.

No. 158. Submitted January 27,1903.—Decided February 23,1903.

Section 453, cl. 13, of the Code of 1886, and section 3911, cl. 14, of the Code 
of 1896 of Alabama taxing stocks of railroads incorporated in other 
States held by citizens of Alabama are not unconstitutional under the 
Fourteenth Amendment because no similar tax is imposed on the stock 
of domestic railroads or of foreign railroads doing business in Alabama; 
the property of the former class of railroads being untaxed, and that of 
the latter two classes being taxed, by the State.

The  case is stated in the opinion of the court.

J/r. IF. A. Gunter for plaintiff in error.

Mir. Francis G. Caffey and Mr. John C. Breckenridge for 
defendant in error.

Mr . Justi ce  Holmes  delivered the opinion of the court.

This is an action for taxes brought by the State of Alabama 
against the executrix of the will of a citizen of Alabama. It 
appears on the record that the property in dispute is stock in
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railroads incorporated in other States than Alabama, and that 
the objection was taken seasonably by plea and by requests for 
instructions to the jury that the tax was unconstitutional under 
the Fourteenth Amendment, because no similar tax was levied 
on the stock of domestic railroads or of foreign railroads doing- 
business in that State. Demurrers to the pleas were sustained, 
there was a verdict for the plaintiff and judgment, which latter 
was affirmed by the Supreme Court of the State without dis-
cussion, on the authority of its decision at an earlier stage, State 
v. Kidd, 125 Alabama, 413, and the case is brought here by 
writ of error.

The statutes levying the tax in question are the Code of 1886, 
§ 453, cl. 13, and the Code of 1896, § 3911, cl. 14. They are 
general clauses, which need not be set forth, as their effect is 
not disputed under the construction given to them by the Su-
preme Court of the State. The exemption by the Code of 1886 
of stock in domestic railroads, and in others that list substan-
tially all their property for taxation, Sturges v. Carter, 114 
IT. S. 511, 522, is not denied, and while it is denied by the de-
fendant in error that there is a similar exemption by the Code 
of 1896, for the purposes of decision we shall assume, without 
examination, that it is granted. State v. Kidd, 125 Alabama, 
413,422. On this assumption the argument for the plaintiff in 
error is that if foreign stock is treated for purposes of taxation 
as present by fiction in the domicil, it must be treated as pres-
ent also for purposes of protection, that the tax is a tax on 
values, and that net values of similar articles must be treated 
alike. It is said that you cannot look further back.

If the argument went further and denied the right to tax on 
fiction at all, and therefore denied the right to tax foreign stocks, 
it would seem to us to have more logical force, although we are 
far from implying that it would be unanswerable or that it can 
be regarded as open. Very likely such taxes can be justified 
without the help of fiction. Sturges v. Carter, 114 U. S. 511 ; 
Dwight v. Boston, 12 Allen, 316; Dyer v. Oshorne, 11 R. I. 
"21. But the argument does not go to that extent, and, limited 
as it is, the proposition that the plaintiff in error is denied the 
equal protection of the laws for the reason which we have stated,
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strikes us as wholly without force. We see nothing to prevent 
a State from taxing stock in some domestic corporations and 
leaving stock in others untaxed on the ground that it taxes the 
property and franchises of the latter to an amount that imposes 
indirectly a proportional burden on the stock. When we come 
to corporations formed and having their property and business 
elsewhere, the State must tax the stock held within the State 
if it is to tax anything, and we now are assuming the right to 
tax stock in foreign corporations to be conceded. If it does tax 
that stock it may take into account that the property and fran-
chise of the corporation are untaxed, on the same ground that 
it might do the same thing with a domestic corporation. There 
is no rule that the State cannot look behind the present net 
values of different stocks. See American Refining Co. v. Lou-
isiana, 179 U. S. 89.

We say that the State in taxing stock may take into account 
the fact that the property and franchises of the corporation are 
untaxed, whereas in other cases they are taxed; and we say un-
taxed, because they are not taxed by the State in question. The 
real grievance in a case like the present is that, more than prob-
ably, they are taxed elsewhere. But with that the State of 
Alabama is not concerned. No doubt it would be a great ad-
vantage to the country and to the individual States if principles 
of taxation could be agreed upon which did not conflict with 
each other, and a common scheme could be adopted by which 
taxation of substantially the same property in two jurisdictions 
could be avoided. But the Constitution of the United States 
does not go so far. Coe v. Errol, 116 U. S. 517, 524; Knowl-
ton v. Moore, 178 U. S. 41; Dyer v. Osborne, 11 R. I. 321, 327', 
Cooley, Taxation, 2d ed. 221, n. One aspect of the problem was 
touched in the case of Blackstone v. Miller, at the present term. 
188 U. S. 187. The State of Alabama is not bound to make its 
laws harmonize in principle with those of other States. If prop-
erty is untaxed by its laws, then for the purpose of its laws the 
property is not taxed at all.

It is said that the State may not tax a man because by fiction 
his property is within the jurisdiction, and then discriminate 
against him upon the fact that it is without. The State does
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nothing of the kind. It adheres throughout to the fiction, if it 
be one, that the stock, the property of the plaintiff in error, is 
within the jurisdiction. There is no inconsistency in the State’s 
recognizing at the same time that the property of the corpora-
tion, that which gives the plaintiff’s stock its value, is taxed or 
untaxed, as the case may be. There is no inconsistency in rec-
ognizing that it is untaxed because it cannot be reached. Shares 
of stock may be within a State, and the property of the corpo-
ration outside it.

We need not repeat the commonplaces as to the large latitude 
allowed to the States for classification upon any reasonable 
basis. Pacific Express Co. v. Seibert, 142 U. S. 339, 351, 352 ; 
Gulf, Colorado & Santa Fé Railway Co. v. Ellis, 165 U. S. 150, 
155 ; Nicol v. Ames, 173 U. S. 509, 521 ; Atchison, Topeka d? 
Santa Fé Railroad Co. v. Matthews, 174 U. S. 96 ; American 
Sugar Refining Co. v. Louisiana, 179 U. S. 89. What is rea-
sonable is a question of practical details, into which fiction can-
not enter.

Practically the law before us, in the broad aspect in which 
alone we are asked to consider it, seems to us to work out sub-
stantial justice and equality, if we leave on one side the proba-
ble taxation by other States, which does not affect the State of 
Alabama’s rights.

Judgment affirmed.

Justi ces  Harlan  and White  dissented.

Kidd  v . Alabama , No . 157. This case was to abide the re-
sult of the foregoing.

Judgment affirmed.
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FOURTH NATIONAL BANK v. ALBAUGH.

APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE EIGHTH 

CIRCUIT.

No. 159. Argued January 29, 30,1903.—Decided February 23,1903.

Cross, who was president of a bank and had been misusing its funds, gave 
to Martindale two instruments of assignment, providing that Martindale 
should pay himself for any paper on which Cross and Martindale were 
mutually makers or indorsers. The bank and other parties held such 
paper. Cross killed himself the day after the assignment was given. 
There was an earlier assignment to Martindale as trustee. The receiver 
of the bank alleged that the earlier assignment was made to protect 
the bank. Martindale was the only witness as to delivery of the assign-
ment and admitted that it was for the benefit of the bank but only to a 
limited amount. Held, in an action in which other holders of paper 
made by Cross and Martindale sought to obtain the proceeds of sale of 
the property assigned, that it was not error to admit testimony that Mar-
tindale had stated that the earlier assignment had been made to secure 
the bank generally for Cross’s liability thereto.

The  case is stated in the opinion of the court.

Mr. T. F. Garver for appellants. Mr. J. B. Larimer, Mr. 
Frarnk. Hagerman and Mr. C. JV. Sterry were on the brief.

Mr. Joseph R. Webster for appellees. Mr. J. Jay Buck was 
on the brief.

Mr . Justi ce  Holmes  delivered the opinion of the court.

This is a bill in equity brought to require the defendant 
Albaugh to apply a certain fund to payment of debts due to 
the Fourth National Bank of St. Louis from one Cross, of 
whose estate the defendant Newman is administrator, and 
from the defendant Martindale. By cross bill and intervening 
petitions the other appellants set up similar claims. The fund 
is the proceeds of property of Cross sold by agreement. The 
appellants claim under an alleged assignment of the property 
by Cross to Martindale as trustee, dated July 15, 1898, and
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another assignment to Martindale dated November 15, 1898. 
The former instrument contains the provision “ the said Mar-
tindale . . . is to pay himself for any paper upon which 
he and I are mutually makers or indorsers.” The debts due to 
the appellants were on paper of this description, and they 
claim the benefit of the security on this ground. The later as-
signment was given to Martindale, according to his testimony, 
also as security for similar liabilities. It needs no special 
mention.

The defendant Albaugh, as receiver of the First National 
Bank of Emporia, claims the fund under an earlier assignment 
to Martindale as trustee, dated March 4, 1898. Cross was 
president of this bank and had been misusing its funds. Al-
baugh contends that this assignment was made for the purpose 
of securing the bank, and if that fact is established there will 
be nothing left for the appellants, assuming that otherwise 
they make out their case. Only Cross and Martindale were 
present when the assignment was delivered, and as Cross killed 
himself on November 16, 1898, Martindale alone could testify 
as to the delivery and purposes of the instrument. He was 
put on as a witness for the plaintiffs, and on cross-examination 
testified to the delivery of the paper and by implication to 
the trust being in favor of the bank, but he limited it to a sum 
of $7500, which amount he testified that Cross said he wanted 
to use in a particular manner. Exceptions were taken to al-
lowing the cross-examination to be extended to these facts. 
Subsequently other witnesses were allowed to testify, subject 
to exceptions, that at different times out of court Martindale 
had stated that the assignment of March 4 was made to secure 
the Emporia bank generally for Cross’ liability to it. There 
was a decree for the defendant Albaugh in the Circuit Court, 
which was affirmed on appeal by the Circuit Court of Appeals. 
107 Fed. Rep. 819. An appeal then was allowed to this court.

The only error alleged which it is necessary to consider is 
the admission of the above evidence. Indeed, that is the only 
ground on which the appeal can be based. If that evidence 
was competent and Martindale’s declarations were believed, the 
receiver’s case was proved. If it should have been excluded,
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the decree would be hard to support either on the other evi-
dence to the same point or on the suggestion that the appel-
lants had not proved what the burden lay on them to prove.

So far as the cross-examination of Martindale goes, we see no 
occasion for reversing the decision of the court. Wills v. Rus-
sell, 100 IT. S. 621, 626. Nor do we think the suggestion 
material that the defendant thereby made Martindale his own 
witness. The evidence of Martindale’s declarations was put in 
not merely to contradict what he said on the stand, but as evi-
dence largely relied on to prove the facts which he declared.

It is said that as soon as the appellants’ interest under the 
later assignment had vested Martindale could do nothing to 
destroy it; that he could not release it, and that therefore he 
could not end it obliquely by a declaration. The conclusion 
does not follow from the premises, granting those premises for 
the purpose of argument, although they presuppose the rights 
of the appellants under the later instruments to be established. 
To destroy by release is one thing, to destroy in the sense of 
disproving or qualifying by proof is another. The latter is free 
to anyone who knows the facts. There is no doubt,of course, 
that Martindale had a right to testify to what he was shown 
to have declared, however bad it might be for the appellants. 
Therefore the only question is whether his declaration was some 
evidence as against them of facts which certainly might have 
been established by his oath.

If ever a declaration not made under oath is to be admitted 
against any other than the person making it, it should be ad-
mitted in this case. The declaration was obviously against in-
terest. It was the only evidence in the nature of things that 
could be had, when Martindale haltingly denied the fact upon 
the stand. If we were to take it very nicely, it simply did away 
with a qualification engrafted by Martindale upon his testimony 
that the instrument was security for the bank, and made it 
easier to accept the principal fact without the qualification. 
The appellants say that they have a standing under the instru-
ment independent of Martindale. So no doubt they have for 
some purposes, if we follow the somewhat sweeping and undis- 
criminating notion of equity embodied in many decisions to be
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found. Nevertheless, they claim in Martindale’s right as against 
the estate of Cross or any prior assignee. The fact that equity 
gives them a right to have the security applied does not enlarge 
or change the character of the security, and that was, as we 
have quoted, to enable Martindale “to pay himself for any 
paper ” on which he was liable with Cross. The appellants get 
their rights from and through Martindale. Their right is only 
to have Martindale’s right enforced as it was on July 15 or 
November 15. Cunningham v. Macon <& Brunswick R. R. Co., 
156 U. S. 400, 419. It even was argued on this ground that it 
appeared from other evidence that Martindale had no equity as 
against the Emporia bank, and that therefore the decree could 
be upheld. But, as we have said, the evidence objected to was 
too important not to have had an influence on the decision, and 
therefore we confine ourselves to the consideration of that.

It may be urged that, even if the appellants get their rights 
by subrogation, (and it is to be noticed that the only claim 
made in their pleadings is to be subrogated to the rights of 
Martindale,) still their rights are independent when the subro-
gation is complete. In reply we fall back upon the distinction 
between admissions and an attempt to release the rights. The 
distinction was recognized in England in the case of a suit by a 
naked trustee. If he undertook fraudulently to release the 
cause of action and his release was pleaded, the plea would be 
ordered off the files. Innell n . Newman, 4 B. & Aid. 419. See 
Payne v. Rogers, 1 Dough 407; Anon., 1 Salk. 260; Troeder 
v. Hyams, 153 Massachusetts, 536, 538. But his admissions 
were evidence for the defendant. Bauerman v. Radenius, 7 
Term Rep. 663; Crcuib v. d?Aeth, 7 Term Rep. 670, n. (6). The 
analogy by no means is perfect, but it is sufficient. In these 
days, when the whole tendency of decisions and legislation is to 
enlarge the admissibility of hearsay where hearsay must be ad-
mitted or a failure of justice occur, we are not inclined to 
narrow the lines. The interest of Martindale continued, the 
appellants claim through it, and we are of opinion that, under 
the circumstances, admissions by Martindale contrary to that 
interest properly were let in. Cases of admissions by a trustee 
having no interest in the suit may stand on different ground.

vol . clxxxvi ii—47
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The decree is objected to as granting affirmative relief to 
Albaugh against his co-def endant Newman. As the appellants 
are dismissed out of court, the error, if it was one, does not con-
cern them.

Decree affirmed.

Me . Justi ce  Beew ee  and Ms. Justi ce  Peckh am  dissented.
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OPINIONS PER CURIAM, ETC., FROM JANUARY 19, 
TO MARCH 1, 1903,

No. 68. John  S. Swan n  et  al ., Trus tee s , etc ., Plai nti ffs  in  
Error , v . State  of  Wes t  Virgi nia . In error to the Supreme 
Court of Appeals of the State of West Virginia. Submitted 
December 8, 1902. Decided January 26, 1903. Per Curiam. 
Decree affirmed with costs, on the authority of King v. Mullins, 
171 U. S. 404. Mr. George E. Price and Mr. S. S. Green 
for the plaintiffs in error. Mr. W. Mollohan, Mr. Geo. W. 
McClintic and Mr. Murray Briggs for the defendant in error.

No. 153. Theodore  Read , Plaintif f  in  Error , v . Mis si ss ippi  
County . In error to the Supreme Court of the State of Ar-
kansas. Submitted January 28, 1903. Decided February 2, 
1903. Per Curiam. Judgment affirmed with costs, on the 
authority of Morley v. Lake Shore, etc., Railway Company, 146 
U. S. 162. Mr. William H. Carr oil for the plaintiff in error. 
No appearance for the defendant in error.

Decisions on Petitions for Writs of Certiorari.
From January 19 to March 1, 1903. See vol. 187, p. 639.

No. 433. Willi am  E. Hale , Receiver , etc ., Peti tioner , v . 
James  A. Hilliker . January 19, 1903. Petition for a writ of 
certiorari to the United States Circuit Court of Appeals for the 
Second Circuit denied. Mr. M. H. Boutelle, Mr. Wm. E. Hale 
and Mr. A. L. Pincoffs for the petitioner. Mr. Charles E. Pat-
terson and Mr. Alpheus Bulkeley for the respondent.

No. 443. Richard  A. Burget , Peti tioner , v . Horace  R. 
Bobi nson . January 19, 1903. Petition for a writ of certiorari
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to the United. States Circuit Court of Appeals for the First Cir-
cuit denied. J/r. John W. Corcoran and Mr. P. A. Collins 
for the petitioner. Mr. Stiles W. Burr and Mr. John W. Saxe 
for the respondent.

No. 546. Standard  Sewi ng  Machine  Compa ny , Petit ion er , 
v. Arthur  M. Leslie . January 19, 1903. Petition for a writ 
of certiorari to the United States Circuit Court of Appeals for 
the Seventh Circuit denied. Mr. Charles S. Holt and Mr. John j 
Dane, Jr., for the petitioner. Mr. Charles K. Offield and Mr. 
Charles C. Linthicum for the respondent.

No. 548. Horace  M. Dupee , Petitio ner , v . Chicago  Horse  
Shoe  Company . January 19, 1903. Petition for a writ of cer- I 
tiorari to the United States Circuit Court of Appeals for the I 
Seventh Circuit denied. Mr. William M. Jones and Mr. James 1 
E. Munroe for the petitioner. Mr. Le Roy D. Thoman for the I 
respondent.

No. 549. Washington  National  Build ing  and  Loan  Ass o - I 
ciat ion , Petitio ner , r. Bertha  L. Fiske  and  Husban d . Janu- I 
ary 26, 1903. Petition for a writ of certiorari to the Court of I 
Appeals of the District of Columbia denied. Mr. George E. I 
Hamilton, Mr. M. J. Colbert, Mr. J. H. Ralston and Mr. F. L. I 
Siddons for the petitioner. Mr. Maurice D. Rosenberg, Mr. I 
Alexander Wolf and Mr. D. W. Laker for the respondents.

No. 553. Simo n Rothschi ld , Petitio ner , v . Memp his  and  I 
Cn art .e ston  Railroad  Comp any  et  al . January 26, 1903. I 
Petition for a writ of certiorari to the United States Circuit I 
Court of Appeals for the Sixth Circuit denied. Mr. Heber J. I 
May for the petitioner. Mr. Francis Lynde Stetson, Mr. F. P> I 
Poston and Mr. Fairfax Harrison for the respondents.
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No. 571. James  Galvin , Petit ionee , v . City  of  Geand  Rap -
ids . February 2, 1903. Petition for a writ of certiorari to the 
United States Circuit Cou^t of Appeals for the Sixth Circuit 
denied. Mr. Timothy E. Tarsney for the petitioner. No ap-
pearance for respondent.

No. 551. C. M. Pattee son , Pet it ion ee , v . R. M. Wade . Feb-
ruary 23, 1903. Petition for a writ of certiorari to the United 
States Circuit Court of Appeals for the Ninth Circuit denied. 
Jfr. John H. Mitchell for the petitioner. JZr. Joseph Simon 
for the respondent.

No. 557. Atlant ic  Teust  Comp any , Petitionee , •v . Edgae  0. 
Chapman , Receivee , etc . February 23, 1903. Petition for a 
writ of certiorari to the United States Circuit Court of Appeals 
for the Ninth Circuit denied. Mr. Stanley W. Dexter, Mr. Ed-
ward B. Whitney and Mr. J. J. Scrirner for the petitioner. 
(J/r. Wheeler H. Peckham, Mr. Adria/n H. Joline, Mr. William 
B. Hornblower, Mr. Herbert B. Turner, Mr. Jno. E. Parsons, 
Mr. Wm. W. Green and Mr. Allan McCulloh, for certain inter-
ested parties, filed a brief in support of petition, by special leave 
of the court.) Mr. Charles N. Fox for the respondent.

No. 568. Robeet  B. Whalley , Mastee , etc ., Petitionee , -v . 
Thomas  Teavee s et  al . February 23, 1903. Petition for a 
writ of certiorari to the United States Circuit Court of Appeals 
for the Second Circuit denied. Mr. J. Parker Kirlin for the 
petitioner. Mr. W. C. Beecher for the respondents.

No. 576. Buffalo  Elec tei c  Caeeiage  Comp any , Peti tio nee , 
Electeic  Stoeag e Battee y  Company . February 23, 1903. 

Petition for a writ of certiorari to the United States Circuit 
Court of Appeals for the Second Circuit denied. Mr. Thomas
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A. Banning and Mr. Ephraim Banning for the petitioner. Mr. 
John R. Bennett for the respondent.

No. 593. Frank  J. Hearne , Petitio ner , v . German  Insur -
ance  Comp any  et  al . February 23, 1903. Petition for a writ 
of certiorari to the United States Circuit Court of Appeals for 
the Third Circuit denied. Mr. Joseph K. Me Common and Mr. 
James H. Hayden for the petitioner. Mr. William S. Dalzell, 
Mr. Ernest L. Tustin and Mr. J. H. Harrison for the respond-
ents.

No. 518. Mutual  Life  Insurance  Comp any  of  New  York , 
Petitioner , r. Eliza  Maud  Hill  et  al . February 23, 1903. 
Petition for a writ of certiorari to the United States Circuit 
Court of Appeals for the Ninth Circuit granted. Mr. JohnB. 
Allen, Mr. Julien T. Daries, Mr. Edward Lyman Short and 
Mr. Frederic D. McKenney for the petitioner. Mr. S. War-
burton for the respondents.

No. 567. A. Chesebr ough  et  al ., Owner s , etc ., Petiti oners , 
r. Matthew  Bridges . February 23, 1903. Petition for a writ 
of certiorari to the United States Circuit Court of Appeals for 
the Ninth Circuit granted. Mr. Milton Andros for the peti-
tioners. Mr. A. H. Ricketts for the respondent.

Cases Disposed of Without Consideration by the Court.
From January 19, to March 1, 1903. See vol. 187, p. 50.

No. 146. Unite d  States , Plaint iff  in  Error , v . S. P. Shot - 
ter  Company . In error to the Circuit Court of the United 
States for the Southern District of Alabama. January 19, 1903. 
Dismissed, on motion of Mr. Solicitor General Richards for the
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plaintiff in error. The Attorney General for the plaintiff in 
error. Mr. John Ridout for the defendant in error.

No. 154. W. F. Wyman , Appel lant , v . Virgile  Herard . 
Appeal from the Supreme Court of the Territory of Oklahoma. 
January 22, 1903. Dismissed with costs, pursuant to the 10th 
rule. Mr. George Chandler for the appellant. Mr. John W. 
Shartel for the appellee.

No. 243. Oliver  Ames  et  al ., Trus tee s , et  al ., Plaintiff s  
in  Error , v . Board  of  Street  Commiss ioners  of  the  City  of  
Boston . In error to. the Supreme Judicial Court of the State of 
Massachusetts. February 24, 1903. Dismissed, per stipulation. 
Mr. J. H. Benton, Jr., for the plaintiffs in error. Mr. Thomas 
M. Babson for the defendant in error.
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ACTION.
See Equi ty , 1; Ple ad ing ;

Jurisd iction , B, 1,3; Rec eive r , 1, 2, 3; 
Taxation , 1.

ACTS OF CONGRESS.
See Appeal  and  Writ  of  Lot te rie s ;

Erro r , 1, 2, 3; Miner al  Land s ;
Con gr es s , 1, 2, 3, 4; Prize , 1, 2, 3, 9; 
Copyr ight ; Publ icatio n ;
Equity , 1; Publ ic  Lands ;
Extradi tion , 1; Statu tes , 1, 2, 3, 5;
Juris dict ion , A, 1; B, Taxa tio n , 1.

2, 3, 4, 5; C, 1, 3;

ANIMALS.
See Int ers ta te  Comme rc e , 2.

APPEAL AND WRIT OF ERROR.
1. A suit involving the consideration of questions relating to the power of

Congress, under the Constitution, over the navigable waters of the Uni-
ted States, is one which involves the construction or application of the 
Constitution of the United States, and an appeal from the final judg-
ment of the Circuit Court in such action can be taken directly to the 
Supreme Court of the United States under the Act of Congress of 
March 3, 1891, c. 517. Cummings v. Chicago, 410.

2. There is no general right to a writ of error from this court to the courts
of a State; nor does the mere fact that the action was brought under 
sections 2325 and 2326 of the Revised Statutes in support of an adverse 
claim, entitle the defeated party to a writ of error to the state court. 
There is but a special right to bring such cases, and such cases only, 
as disclose a Federal question distinctly ruled adversely to the plaintiff 
in error. Where no title, right, privilege or immunity of a Federal na-
ture was set up and claimed, nor the validity of any Federal statute 
denied in the state court, nor the validity of any state statute chal-
lenged prior to the judgment of affirmance in the highest court of the 
State, on the ground of its repugnance to paramount Federal law, this 
court is not justified in taking jurisdiction. Beals v. Cone, 184.

3. To maintain a writ of error asserted under the third of the classes of
745 
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cases enumerated in section 709, Rev. Stat., the right, title, privilege or 
immunity relied on must not only be specially set up or claimed, but 
(1) at the proper time, which is in the trial court whenever that is re-
quired by the state practice, as it is in California, and (2) in the proper 
way, by pleading, motion, exception, or other action, part or being 
made part, of the record, showing that the claim was presented to the 
court. Mutual Life Insurance Co. v. McGrew, 291.

4. Where it is claimed that the decision of a state court was against a right,
title or immunity claimed under a treaty between the United Statesand 
a foreign country and no claim under the treaty was made in the trial 
court and it is a rule of practice of the highest court of the State that 
it will not pass on questions raised for the first time in that court and 
which might and should have been raised in the trial court, the writ of 
error will be dismissed. Ib.

5. The mere pleading of a decree in a foreign country or of a statute of
such country and the construction of the same by the courts thereof 
do not amount to specifically asserting rights under a treaty with that 
country. Ib.

6. Judicial knowledge cannot be resorted to to raise controversies not pre-
sented by the record. Ib.

7. The raising of a point in this court as to the faith and credit which
should be given judicial proceedings of a foreign country, which ceased 
to be foreign before judgment was rendered in a state supreme court, 
but was not brought to the attention of that court, comes too late. Ib.

8. The construction placed by the highest courts of the State upon a stat-
ute providing for paving streets and distributing the assessment there-
for is conclusive upon this court. Schaefer v. Wer ling, 516.

See Federal  Ques tion ; 
Juris dict ion .

APPEARANCE.
See Esto ppe l .

ASSIGNMENT.
See Evide nc e , 1; 

Mort gage .

BAILMENT.
See Bon ds .

BANK.
See Congres s , 7; Nat ion al  Banks ;

Inst ruc tion  to  Jury , 2; Sto ckh ol de rs ;
Tran sfe r  of  Stock .

BANKRUPTCY.
1. Where a sheriff after selling under an execution and before paying over 

to the judgment creditor, is enjoined in a state court by another cred-
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itor from so doing, and immediately after the state court has set the 
restraining order aside, and while the money is still in the hands of 
the sheriff, and within the time allowed for the return of the execu-
tion, and before it is returned, a petition in bankruptcy is filed against 
the judgment debtor, the money does not belong to the judgment cred-
itor but goes, under section 67/ of the Bankrupt Act of 1898, to the 
trustee in bankruptcy. Clarke v. Larremore, 486.

2. One who received money to indemnify him for giving bail bonds for a 
person subsequently and more than four months thereafter’ adjudicated 
a bankrupt, and against whom the judgment creditors in the suits in 
which he gave the bonds are seeking to enforce execution, holds such 
money as an adverse claimant within the meaning of section 23, a and 
b of the Bankruptcy Act of 1898. Jaquith v. Rowley, 620.

See Juri sd ict ion , C, 1, 2.

BILL OF PEACE.
See Ple adin g .

BONDS.
An action upon the official bond of a superintendent of the Mint at New 

Orleans, conditioned among other things that he would “faithfully 
and diligently perform, execute and discharge all and singular the 
duties of said office according to the laws of the United States” 
and “ receive and safely keep, until legally withdrawn, all moneys or 
bullion which shall be for the use or expenses of the Mint.” The 
claim was that the defendant had received and not paid over to the 
United States $25,000 in treasury notes which had come to his hands. 
The defence was that the treasury notes had been totally destroyed by 
fire, without any negligence on the part of the superintendent, except 
that $1182 of such notes had been recovered in a charred condition and 
turned over to the United States, being in such condition that they 
could be identified as to amount and date of issue. Held: (1) That 
the obligations of the superintendent were not determinable by the 
law of bailment, and the superintendent could not escape responsi-
bility for any treasury notes that came to his hands and which were 
lost, unless such loss was attributable to overruling necessity or the 
public enemy; that their loss by reason of fire constituted no defence. 
(2) No deduction could be allowed on account of the $1182 of charred 
notes, because no previous application had been made to the proper 
accounting officers for the allowance of such a credit. (3) The super-
intendent was liable on his bond for interest at six per cent from the 
date on which his accounts were stated at the Treasury Department. 
Smythe v. United States, 156.

BOUNTY.
See Prize .
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BURDEN OF PROOF.
See Contr act s , 1 ; Pract ice , 5 ;

Pay men t  ; Will .

CASES DISTINGUISHED.
1. Brown v. Houston, 114 U. S. 622, distinguished from Kelley n . Rhoads, 1.
2. Carter v. Texas, 177 U. S. 442, distinguished from Tarrance v. Florida,

519.
3. Coe v. Errol, 116 U. S. 317, distinguished from Kelley v. Rhoads, 1.
4. Farmers' Loan & Trust Co. v. Penn Plate Glass Co., 186 U. S. 434, dis-

tinguished from American Ice Co. v. Eastern Trust &c. Co., 626.
5. Pittsburg &c. Coal Co. v. Bates, 156 U. S. 57, distinguished from Kelley

v. Rhoads, 1.

CASES FOLLOWED.
1. Boston & Montana Con. Mining Co. v. Montana Ore Co., 188 U. S. 632, fol-

lowed in Boston & Montana Mining Co. v. Chile Gold Mining Co., 645.
2. Coe v. Errol, 116 U. S. 617, followed in Diamond Match Co. v. Ontonagon,

82.
3. King v. Mullins, 171 U. S. 404, followed in Swan v. West Virginia, 739.
4. Morley v. Lake Shore &c. Ry. Co., 146 U. S. 162, followed in Read v. Mis-

sissippi County, 739.
5. Smith v. Mississippi, 162 U. S. 592, followed in Tarrance v. Florida, 519.
6. Smyth v. Ames, 169 U. S. 466, followed in Prout v. Starr, 537.
7. The Manila Prize Cases, 254, followed in The Infanta Maria Teresa, 283.
8. Thompson v. Whitman, 18 Wall. 457, followed in Andrews v. Andrews, 14.
9. Wisconsin v. Pelican Ins. Co., 127 U. S. 215, followed in Andrews v. An-

drews, 14.

CAVEAT.
See Will .

CHALLENGES.
See Prac tic e , 7.

CLOUD ON TITLE.
See Equi ty , 2.

COMMERCE.
See Inters tate  Comme rc e .

CONGRESS, POWERS OF.
1. The provisions of the corporation laws of the Territory of New Mexico 

relating to the formation and rights of irrigation companies are not 
invalid because they assume to dispose of property of the United 
States without its consent. By the act of July 26, 1866, 14 Stat. 2a3; 
Rev. Stat. §2339, and the act of March 3, 1877, 19 Stat. 377, Congress 
recognized as respects the public domain and so far as the Unite. 
States is concerned, the validity of the local customs, laws and deci 
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sions in respect to the appropriation of water, and granted the right 
to appropriate such amount of water as might be necessarily used for 
the purpose of irrigation and reclamation of desert land, part of the 
public domain, and as to the surplus, the right of the public to use 
the same for irrigation, mining and manufacturing purposes subject 
to existing rights. The purpose of Congress to recognize the legisla-
tion of Territories as well as of States in re'spect to the regulation of 
the use of public water is evidenced by the act of March 3, 1891, 26 
Stat. 1095. The statute of New Mexico is not inconsistent with the 
legislation of Congress on this subject. Gutierres v. Albuquerque 
Land, etc., Co., 545.

2. The act of March 3, 1877, is not to be construed as an expression of Con-
gress that the surplus public waters on the public domain, and which 
are within the control of Congress or of a legislative body created by 
it, must be directly appropriated by the owners of lands upon which a

• beneficial use of the water is to be made and that consequently a ter-
ritorial legislature cannot lawfully empower a corporation to become 
an intermediary for furnishing water to irrigate the lands of third par-
ties. Ib.

3. Neither the act of Congress of March 3, 1899, c. 425, nor any previous
act relating to the erection of structures in the navigable waters of the 
United States manifested any purpose on the part of Congress to assert 
the power to invest private persons with power to erect such structures 
within a navigable water of the United States, wholly within the ter-
ritorial limits of a State, without regard to the wishes of the State 
upon the subject. Cummings v. Chicago, 410.

4. Under existing legislation, the right to erect a structure in a navigable
water of the United States, wholly within the limits of a State, de-
pends upon the concurrent or joint assent of the State and National 
Governments. Ib.

5. Legislation prohibiting the carriage of lottery tickets by independent
carriers from one State to another is not inconsistent with any limita-
tion or restriction imposed upon the exercise of the powers granted to 
Congress. Lottery Case, 321.

6. Such legislation comes within the powers of Congress to regulate com-
merce among the several States. Ib.

7. Congress having power to create a system of national banks, is the judge
as to the extent of the powers which should be conferred upon such 
banks, and has the sole power to regulate and control the exercise of 
their operations. Congress having dealt directly with the insolvency 
of national banks by giving control to the Secretary of the Treasury 
and the Comptroller of the Currency, who are authorized to suspend 
the operations of the banks and appoint receivers thereof when they 
become insolvent, or when they fail to make good any impairment of 
capital, and full and adequate provision having been made for the pro-
tection of creditors of national banks by requiring frequent reports to 
be made of their condition, and by the power of visitation of Federal 
officers, it is not competent for state legislatures to interfere, whether1 
with hostile or friendly intentions, with national banks or their officers 
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in the exercise of the powers bestowed upon them by the general gov-
ernment. Easton v. Iowa, 220.

See Appeal  and  Writ  of  Error , 1; 
Cons titu tion al  Law , 15; 
Inters tate  Commerc e , 3.

CONGRESS, ACTS OF.
See Appeal  and  Writ  Lotter ies  ;

of  Erro r , 1, 2, 3; Miner al  Lands ; 
Congre ss , 1,2,3, 4; Prize , 1, 2, 3, 9; 
Copyr ight  ; Publi cati on  ;
Equi ty , 1; Public  Land s  ;
Extr adit ion , 1; Stat ute s , 1, 2, 3, 5;
Juris dict ion , A, 1; Taxa tion , 1.

B, 2,3,4,5; C, 1,3;

CONSPIRACY.
See Evide nce , 3.

CONSTITUTIONAL LAW.
1. Within repeated decisions of this court the statute of a State under

which the cost of a public improvement may be assessed upon the 
abutting property in proportion to frontage, such statute, as con-
strued by the state courts, requiring such assessment to conform to 
the actual special benefits accruing to each of the abutting property 
owners, is not in conflict with the Constitution of the United States. 
Schaefer v. Werling, 516.

2. The Constitution of the United States, with the several amendments
thereof, must be regarded as one instrument, all of whose provisions 
are to be deemed of equal validity. And in an action properly insti-
tuted against a state official the Eleventh Amendment is not a barrier 
to a judicial inquiry as to whether the provisions of the Fourteenth 
Amendment have been disregarded by state enactments. Prout v. 
Starr, 537.

3. By the Laws of Texas of 1883, c. 58, as amended by the Laws of 1885,
c. 12, p. 13, a purchaser was bound to pay the notes given in payment 
for public land as they matured, and it was the duty of the commis-
sioner to issue a patent for the land on payment of the notes and inter-
est. In November, 1885, the laws of Texas did not give the State the 
right to forfeit lands for non-payment of installments due from pur-
chasers, although at various periods prior thereto there had been pro-
visions in the law to that effect. In 1897 and 1895 laws were enacted 
providing for forfeiture in case of such non-payment, but giving the 
purchaser the right to be heard in a court of justice pursuant to cer-
tain forms of procedure prescribed in the law upon the question of 
whether he was actually in default. Held, as to a purchaser of lands 
in 1885 (after the passage of the act of that year) and who from 1893 
to December, 1897, (after the passage of the act of that year) had failed 
to make any of the payments due under his contract, that the act of
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1897 was not repugnant to the Federal Constitution on the ground 
that it impaired the obligation of the contract, as there was no prom-
ise expressed in the legislation existing when the land was purchased 
to the effect that the State would not enlarge the remedy or grant 
another on account of the violation by the purchaser of his contract, 
and no such promise is to be implied. There is a plain distinction be-
tween the obligation of a contract and a remedy given by the Legisla-
ture to enforce that obligation. Waggoner v. Flack, 595.

4. Section 453, cl. 13, of the Code of 1886, and section 3911, cl. 14, of the
Code of 1896 of Alabama taxing stocks of railroads incorporated in 
other States held by citizens of Alabama are not unconstitutional 
under the Fourteenth Amendment because no similai’ tax is imposed 
on the stock of domestic railroads or of foreign railroads doing busi-
ness in Alabama; the property of the former class of railroads being 
untaxed, and that of the latter two classes being taxed, by the State. 
Kidd v. Alabama, 730.

5. Although a particular provision of the Constitution may seemingly be
applicable, its controlling effect is limited by the essential nature of 
the powers of government reserved to the States when the Constitu-
tion was adopted. Andrews v. Andrews, 14.

6. As the State of Massachusetts has exclusive jurisdiction over its citi-
zens concerning the marriage tie and its dissolution, and consequently 
the authority to prohibit them from perpetrating a fraud upon the law 
of their domicil by temporarily sojourning in another State and there 
procuring a decree of divorce without acquiring a bona fide domicil, a 
decree of divorce obtained in South Dakota upon grounds which do 
not permit a divorce in Massachusetts under the conditions stated in 
the opinion is not rendered by a court of competent jurisdiction and 
hence the due faith and credit clause of the Constitution does not re-
quire the enforcement of such decree in the State of Massachusetts 
against the public policy of that State as expressed in its statutes. Ib.

7. So far as the Federal Constitution is concerned a State may authorize
the taking of possession of property for a public use prior to any pay-
ment therefor, or even the determination of the amount of compensa-
tion, providing adequate provision is made for such compensation. 
Williams v. Parker, 491.

8. The statute of Massachusetts of May 23, 1898, providing that no build-
ing should be erected within certain limits in the city of Boston of 
over a certain height, and also providing that any person owning or 
interested in any building then in course of construction who was 
damaged thereby, might recover damages in an action commenced 
within two years from the passage of the act, against the city of Bos-
ton for the actual damages sustained by them in the cost of materials 
and re-arrangement of the design or construction of the buildings, 
provides a direct and appropriate means of ascertaining and enforc-
ing the amount of such damages, and for their payment by the city 
of Boston in regard to the solvency whereof no question*is raised, and 
such statute is not in conflict with the Federal Constitution. Ib.

“ Act No. 237 of Michigan of 1889 creating a board of registration in medi-
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cine is not in conflict with the provisions of the Fourteenth Amend-
ment. Beetz v. Michigan, 505.

10. There is no provision in the Federal Constitution forbidding the State 
from granting to a tribunal, whether called a court or a board of reg-
istration, the final determination of a legal question. Due process of 
law is not necessarily judicial process, nor is the right of appeal essen-
tial to due process of law. Ib.

11. When a statute fixes the time and place of meeting of any board or 
tribunal no special notice to parties interested is required to constitute 
due process of law as the statute itself is sufficient notice. Ib.

12. A state statute requiring the registration of physicians and prohibit-
ing those who are not so registered from practicing thereafter is not 
an ex post facto law as to a physician who had once engaged in prac-
tice, but who was held not to be qualified and whose registration was 
refused by the board of registration appointed under the statute, such 
statute not providing any punishment for his having practiced prior to 
the enactment thereof. Ib.

13. Where the government of the United States by the construction of a 
dam, or other public works, so floods lands belonging to an individ-
ual as to totally destroy its value, there is a taking of private property 
within the scope of the Fifth Amendment. United States v. Lynah, 
445.

14. The proceeding must be regarded as an actual appropriation of the 
land, including the possession and the fee and, when the amount 
awarded as compensation is paid, the title, the fee and whatever rights 
may attach thereto pass to the government which becomes henceforth 
the full owner. Ib.

15. Notwithstanding that the work causing the injury was done in improv-
ing the navigability of a navigable river and by the Constitution Con-
gress is given full control over such improvements, the injuries cannot 
be regarded as purely consequential, and the government cannot appro-
priate property without being liable to the obligation created by the 
Fifth Amendment of paying just compensation. Ib.

16. The taxation by Kentucky of a franchise, granted by the proper authori-
ties of Indiana to a Kentucky corporation, for maintaining a ferry 
across the Ohio River from the Indiana shore to the Kentucky shore, 
(the jurisdiction of Kentucky extending only to low water mark on 
the northern and western side of the Ohio River), would amount to a 
deprivation of property without due process of law, in violation of 
the Fourteenth Amendment. Louisville & J. Ferry Co. v. Kentucky, 
385.

17. The Fourteenth Amendment does not control the power of a State to 
determine the form of procedure by which legal rights may be ascer-
tained, if the method adopted gives reasonable notice and affords a 
fair opportunity to be heard. Hooker v. Los Angeles, 314.

18. The claim that section 2 of the act providing for the taxation of life 
estates, as construed by the highest courts of the State of Illinois, is in 
contravention of the Fourteenth Amendment in that the classification 
of life tenants is arbitrary and unreasonable and denies to life tenants
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the equal protection of laws because it taxes one class of life estates 
where the remainder is to lineals and expressly exempts life estates 
where the remainder is to collaterals or to strangers in blood, cannot 
be sustained. Billings v. Illinois, 97.

19. The Constitution of the United States confers no power whatever upon 
the government of the United States to regulate marriage or its disso-
lution in the States. Andrews v. Andrews, 14.

20. The constitutional inhibition against the impairment of contracts ap-
plies only to legislative enactments of the States and not to the judi-
cial decisions or acts of the state tribunals or officers, under statutes in 
force at the time of the making of the contract, the obligation of 
which is alleged to have been impaired. Weber v. Bogan, 10.

21. Where a state law imposing a tax upon transfer is in force before the 
funds come within the State the tax does not impair the obligation of 
any contract, deny full faith or credit to a judgment taxing the inher-
itance in another State, or deprive the executrix and legatees of the 
decedent of any privilege or immunity as citizens of the taxing State, 
nor is it contrary to the Fourteenth Amendment. Blackstone v. 
Miller, 189.

See Divo rce , 2; 
Taxation , 6.

CONSTRUCTION OF STATUTES.
See Appeal  an d  Writ  of  Error ; Publi cati on ;

Minera l  Lands  ; Stat ute s .

CONTRACTS.
1. Where land is owned by three trustees under a trust requiring an

exercise of the judgment and discretion of all the trustees and there is 
no evidence of authority for one of them to act alone, the execution of 
what purports to be a lease for five years by one of the trustees does 
not make a valid lease of the property, nor does it affect the share of 
the trustee executing it as in the case of ordinary joint tenants; and 
where all the trustees do not join in the execution of an instrument, 
the burden is on the grantee to prove the deaths of those not joining 
therein. Recognition or ratification by the other trustees cannot be 
assumed unless it is shown to have been founded upon full knowledge 
of all the facts. Winslow v. Baltimore & Ohio B. B. Co., 646.

2. The receipt of rent by the beneficiary under the trust directly from the
tenant will not amount to a part performance of the contract in such 
manner as to make it binding upon the trustees not signing when it 
appears that the check received for such rent was not endorsed by the 
trustee and there is no proof that the beneficiary knew there was no 
binding lease in existence, but it does appear that subsequently rent 
"was refused and only accepted under an agreement that the acceptance 
was without prejudice. Ib.

3. Where a lease contains an option to the lessee to purchase at a price
named in the lease during the continuance thereof and the trustees 
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making the lease have no general or absolute power of sale, specific 
performance of that portion of the contract should be denied. Ib.

See Cons titutiona l  Law , 3, 20, 21; Feder al  Que st ion , 3, 4; 
Emine nt  Domain ; Juri sd ict ion , B, 1;

Leas e .

COPYRIGHT.
Chromolithographs representing actual groups of persons and things, 

which have been designed from hints or descriptions of the scenes rep-
resented, and which are to be used as advertisements for a circus 
are “ pictorial illustrations” within the meaning of Rev. Stat. § 4952, 
allowing a copyright to the “ author, designer, or proprietor . . . 
of any engraving, cut, print, ... or chromo” as affected by the 
act of 1874, chap. 301, § 3,18 Stat. 78, 79. And on complying with all 
the statutory requirements the proprietors are entitled to the protec-
tion of the copyright laws. Bleistein v. Donaldson Lithographing Co., 
239.

CORPORATIONS.
See Loc al  Law , 4;

Receiver , 1,2, 3; 
Sto ckho ld er .

COURTS.
See Juri sd ict ion , A, 1; C, 2; 

Prac tic e , 5, 6; 
Receiver , 1, 2, 3.

COVENANT.
See Leas e ; 

Mor tga ge .

CUSTOMS DUTIES.
See Jurisd iction s , C, 3; 

Stat ute s , 1.

DISTRICT OF COLUMBIA.
See Leas e  ;

Publi cati on ; 
Will .

DIVORCE.
1. A State may forbid the enforcement within its borders of a decree of di-

vorce procured by its own citizens who, whilst retaining their domicil 
in the prohibiting State, have gone into another State to procure a di-
vorce in fraud of the law of the domicil. Andrews v. Andrews, 14.

2. The statute of Massachusetts which provides that a divorce decreed in
another State or county by a court having jurisdiction of the cause and 
both the parties shall be valid and effectual in the Commonwealth ;
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but if an inhabitant of Massachusetts goes into another State or country 
to obtain a divorce for a cause which occurred in Massachusetts, while 
the parties resided there, or for a cause which would not authorize a 
divorce by the laws of Massachusetts, a divorce so obtained shall have 
no force or effect in that Commonwealth, is an expression of the public 
policy of that State in regard to a matter wholly under its control and 
does not conflict with the Constitution of the United States or violate 
the full faith and credit clause thereof. And the courts of Massachu-
setts are not obliged to enforce a decree of divorce obtained in another 
State as to persons domiciled in Massachusetts and who go into such 
other State with the purpose of practicing a fraud upon the laws of the 
State of their domicil ; that is, to procure a divorce without obtaining 
a bona fide domicil in such other State. Ib.

See Con stitu tion al  Law , 6; 
Marria ge  and  Divorc e .

DOMICIL.
See Cons titutiona l  Law , 6.

EJECTMENT.
See Plea din g .

EMINENT DOMAIN.
All private property is held subject to the necessities of government and 

the right of eminent domain underlies all such rights of property. When 
the United States government appropriates property which it does 
not claim as its own, it does so under an implied contract that it will 
pay the value of the property it so appropriates. United States v. 
Lynah, 445.

See Con stitu tion al  Law , 7, 8, 13, 14;
Inju nctio n  ;
Juris dict ion , B, 4.

EQUAL PROTECTION OF LAWS.
An actual discrimination by the officers charged with the administration 

of statutes unobjectionable in themselves against the race of a negro 
on trial for a crime by purposely excluding negroes from the grand and 
petit juries of the county, will not be presumed but must be proved. 
An affidavit of the persons under indictment, annexed to a motion to 
quash the indictment on the ground of such discrimination, stating 
that the facts set up in the motion are true “ to their best knowledge, 
information and belief ” is not evidence of the facts stated. Smith v. 
Mississippi, 162 U. S. 592, followed; Carter v. Texas, 177 U. S. 442, dis-
tinguished. Tarrance v. Florida, 519.

EQUITY.
• Where the United States holds lands in trust for Indians under an Act 

of Congress known as the Indian General Allotment Act, (February 8, 
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1887, c. 119), which provides that at the expiration of the period of 
trust, the United States will convey the said lands in fee, free from all 
charges and incumbrances; a suit by the United States to protect the 
Indians against local and state taxation is properly brought in equity, 
the remedy at law not being as adequate and efficacious as is necessary. 
United States v. Rickert, 432.

2. The assessment of certain taxes against an Indiana corporation pursuant
to a law of that State, does not, in the absence of any statute making 
the assessment a lien on real estate and in the absence of any averment 
that the corporation owned any real estate, does not constitute a cloud 
upon title and is not sufficient to sustain a bill in equity to enjoin the 
collection of such taxes as illegal. Indiana Manufacturing Co. v. Koehne, 
681.

3. Equitable jurisdiction of a Federal court cannot be maintained except
on a ground recognized by the Federal courts, and the mere fact that 
the action involved the taxing of letters patent does not give the Fed-
eral courts jurisdiction in equity where no such recognized ground ap-
pears. Ib.

4. Where a plain and adequate remedy at law is given for the recovery of
taxes illegally assessed, no irreparable injury to sustain a suit in equity 
to enjoin the collection of such taxes can be inferred from general 
statements in the absence of the averment of specific facts from which 
the court can see that irreparable injury would be a natural and prob-
able result. Ib.

See Injunct ion ;
Rec eive r , 1, 3;
Taxa tion , 1.

ESTOPPEL.
A party who in response to a published notice appears and goes to trial 

without objection or seeking further time cannot thereafter be heard 
to question the sufficiency of the notice. Leach v. Burr, 510.

See Fede ral  Ques tio n , 1, 6;
Pra ctic e , 7.

EVIDENCE.
1. Cross, who was president of a bank and had been misusing its funds, 

gave to Martindale two instruments of assignment, providing that 
Martindale should pay himself for any paper on which Cross and Mar-
tindale were mutually makers or indorsers. The bank and other pai- 
ties held such paper. Cross killed himself the day after the assignment 
was given. There was an earlier assignment to Martindale as trustee. 
The receiver of the bank alleged that the earlier assignment was made 
to protect the bank. Martindale was the only witness as to deliyeiy 
of the assignment and admitted that it was for the benefit of the ban 
but only to a limited amount. Held, in an action in which other 
holders of paper made by Cross and Martindale sought to obtain 
proceeds of sale of the property assigned, that it was not error o a - 
mit testimony that Martindale had stated that the earlier assignm 
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had been made to secure the bank generally for Cross’s liability thereto. 
Fourth National Bank v. Albaugh, 734.

2. If a witness upon cross-examination is interrogated with regard to an
affidavit made by him in direct conflict with his testimony, and the 
affidavit be subsequently put in evidence by the opposite party without 
limitation as to its purpose in so doing, it becomes a part, of its evi-
dence in the case, and its adversary is entitled to an instruction that 
such affidavit may be considered as independent evidence to be weighed 
in connection with the deposition of the witness, and not merely as 
impeaching his creditability. Connecticut Mutual Life Ins. Co. v. 
HilUnon, 208.

3. Where the defendant in an insurance case relies upon a conspiracy to
substitute the dead body of another for that of the insured, and prima 
facie evidence to that effect had been produced, it is error to exclude 
evidence of declarations made by the alleged conspirators to third 
parties, tending to show the plans of the conspirators. Ib.

See Cont ract s ;
Equal  Protec tion  of  Law s ; 
Pract ice , 2.

EXEMPTIONS.
See Loc al  Law , 1.

EX POST FACTO LAW.
See Con stitu tion al  Law , 12.

EXTRADITION.
1. A person, for whose delivery a demand has been made by executive au-

thority of one State upon the executive authority of another State under 
clause 2 of section 2 of Article IV of the Constitution, and who 
shows conclusively, and upon conceded facts, that he was not within 
the demanding State at the time stated in the indictment, nor at any 
time when the acts were, if ever, committed, is not a fugitive from 
justice within the meaning of Rev. Stat. sec. 5278, and the Federal 
statute upon the subject of interstate extradition and rendition. 
Hyatt v. Corkran, 691.

2. If the governor of the State upon whom the demand is made issues a
warrant for the apprehension and delivery of such a person, the war-
rant is but prima facie sufficient to hold the accused, and it is open to 
him, on habaes corpus proceedings, to show that the charge upon which 
his delivery is demanded assumes that he was absent from the de-
manding State at the time the crime alleged was, if ever, committed. 
Ib.

FEDERAL QUESTION.
1- Where a person attacking the validity of an assessment claims that the 

city is estopped from proceeding to collect the benefits assessed upon 
lots, the owner whereof objected in writing, and which objections 
were placed on file by the common council, the question, so far as 
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such estoppel is concerned, is purely state, and not Federal. Schaefer 
v. Werling, 516.

2. Where the controversy in the state court does not involve the construc-
tion of the treaty of 1848 with Mexico, but only the validity of the title 
of certain Mexican and Spanish grants made prior to the treaty, no 
Federal question is involved. Hooker v. Los Angeles, 314.

3. Where a right to recover as the result of a judicial sale made under de-
crees, both of the courts of the United States and of a State other than 
that in which the action is brought, is unquestionably set up in the 
complaint, Federal questions exist in the record and a motion to dis-
miss must be denied. Commercial Publishing Co. v. Beckwith, 567.

4. Questions involved in the construction of a contract for the advance-
ment of money and its repayment and the effect of the lien which the 
lender has on the accounts pledged as security for such repayment, are 
not Federal in their nature, and this court must assume that the con-
struction given by the highest court of the State in which the action 
was brought is correct. Ib.

5. The Supreme Court of the State of Texas having decided that the stat-
ute of that State, Acts of 1897, c. 129, providing that certain lands may 
be sold at a specified price under certain conditions by the Commis-
sioner of the General Land Office was not mandatory, but that it was 
discretionary with the Commissioner whether to sell such lands or not, 
no Federal question arises which this court can consider in a proceed-
ing brought to compel the Commissioner to convey certain lands un-
der’ such act to a person offering to purchase the same at the price 
specified in the act. Weber v. Bogan, 10.

6. Generally speaking estoppel and res judicata present questions of local,
and not of Federal law. Beals v. Cone, 184.

See Appe al  and  Writ  of  Erro r .

FUGITIVE FROM JUSTICE.
See Extradi tion .

GRANTS.
See Equi ty , 1; Minera l  Land s ;

Federal  Que st ion , 2; Public  Lands ;
Statu tes , 4.

HABEAS CORPUS.
See Extradition .

HOMESTEADS.
See Publ ic  Lands .

INDIANS.
See Equi ty , 1;

Tax atio n , 1.
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INDIAN GENERAL ALLOTMENT ACT.
See Equi ty , 1.

INHERITANCE TAX.
Inheritance tax laws are based upon the power of a State over testate and 

intestate dispositions of property, to limit and create estates, and to 
impose conditions upon their transfer or devolution. This court has al-
ready decided in regard to this law that such power could be exer-
cised by distinguishing between the lineal and collateral relatives of a 
testator. Whether the amount of the tax depends upon him who im-
mediately receives, or upon him who ultimately receives, makes no 
difference with the power of the State. No discrimination being exer-
cised in the creation of the class, equality is observed. Magoun v. 
Illinois Trust and Savings Bank, 170 U. S. 283, followed. Billings v. 
Illinois, 97.

See Cons titutio nal . Law , 21; 
Taxation , 5, 6, 7.

INJUNCTION.
Where a railroad company has built its line on land upon which it has 

entered under a lease and the owners of the property have commenced 
an action to recover rent for the period of occupancy subsequent to 
the expiration of the lease, and also to recover possession of the prop-
erty, there is no ground for an injunction against the prosecution of 
the action as to the recovery of the rent; it is proper, however, for this 
court to enjoin for a reasonable period, in order to permit condemna-
tion proceedings to be instituted and prosecuted, that portion of the 
action which is an attempt to oust the railroad company from land 
upon which it has entered with a view to its purchase and constructed 
its road thereon for public purposes under the sanction of public au-
thority and over which the public have rights which should not be 
obstructed or destroyed either by the company itself or by antagonistic 
parties claiming ownership as a result of a private agreement. Wins-
low v. Baltimore & Ohio R. R. Co., 646.

See Equi ty , 2, 4; 
Juris dict ion , B, 1.

INSOLVENCY.
See Trans fer  of  Sto ck .

INSTRUCTIONS TO JURY.
1. The company defended an action on a policy of life insurance on the 

ground that statements of the insured as to his use of liquor and 
spirits in the application and in the declaration to the medical examiner 
were false and amounted to a breach of warranty; but it appeared 
that the warranty did not extend to the medical declaration; the jury 
were instructed that if they found either that before the insured made 
application he drank liquors either freely or to excess, or at the time 
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that he made the application he had a habit of drinking liquor, they 
were to find for the company, the declaration and the application thus 
being put on the same footing; the jury found for the plaintiff; Held 
that the jury must be taken to have found categorically that all of the 
answers we’re correct, and the question whether they were warranties 
or not became immaterial, and the verdict could not be reviewed ex-
cept for improper instructions duly accepted to. Home Life Insurance 
Co. v. Fisher, 126.

2. An instruction to a jury that a bank cashier's authority to draw a draft 
in his official capacity in his individual favor may be inferred from the 
general manner in which, for a period sufficiently long to establish a 
settled course of business, he has been allowed, without interference, 
to conduct the affairs of the bank, is error which requires the re-
versal of a judgment sustaining the right of a collecting bank to re-
tain the proceeds in payment of his individual debt, where such draft 
was in fact not drawn to his individual order, but to his order as 
cashier and indorsed for deposit to his credit as such. Rankin v. 
Chase National Bank, 557.

See Evidenc e , 2.

INSURANCE.
See Inst ructi ons  to  Jury , 1; 

Mort gage .

INTENTION OF CONGRESS.
See Con gr es s , 1, 2.

INTERSTATE COMMERCE.
1. There may be an interior movement of property within the State which

does not constitute interstate commerce though the property come 
from or be destined to another State; and where one hundred and 
eighty million feet of logs are cut, hauled and put into the Ontonagon 
River during two seasons for the purpose of saving, protecting and 
preserving the same, and the owner cannot use more than twenty to 
forty million in any year, and it was not the intention to take all the 
logs down at the opening of the streams but only to take down each 
season the number that could be used, the logs in the sorting gap can-
not be regarded as property engaged in interstate commerce so as to 
be exempted from taxation under the laws of Michigan. Coe v. Errol, 
116 U. S. 617, followed. Diamond Match Co. v. Ontonagon, 82.

2. A herd of sheep driven at a reasonable rate of speed from a point in
Utah, across the State of Wyoming, a distance of about five hundred 
miles, to a point in Nebraska, for the purpose of shipment by rail 
from the latter point, is property engaged in interstate commerce to 
such an extent as to be exempt from taxation by the State of Wyoming 
under a statute taxing all live stock brought into the State “for the 
,purpose of being grazed;” and this notwithstanding that the sheep 
were maintained by grazing along the route and that the owner could 
have shipped them.to their ultimate destination from a point on the 
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same railroad, which could have been reached from the starting point 
without entering the State of Wyoming. Brown v. Houston, 114 U. S. 
622; Pittsburg &c. Coal Co. v. Bates, 156 U. S. 57; Coe v. Errol, 116 U.
S. 317, distinguished. Kelley v. Bhoads, 1.

3. Lottery tickets are subjects of traffic among those who choose to buy 
and sell them, and their carriage by independent carriers from one 
State to another is therefore interstate commerce which Congress may 
prohibit under its power to regulate commerce among the several 
States. Lottery Case, 321.

See Congre ss , 5, 6.

IRRIGATION.
See Congre ss , 1, 2.

JURISDICTION.
A. Of  the  Supr eme  Cou rt .

1. When rights based on a judgment obtained in one State, are asserted in
the courts of another State under the due faith and credit clause of 
the Federal Constitution, the power exists in the state court in which 
they are asserted to look back of the judgment and ascertain whether 
the claim which had entered into it was one susceptible of being en-
forced in another State ( Wisconsin v. Pelican Insurance Company, 127 
U. S. 215; Thompson v. Whitman, 18 Wall. 457). And where such 
rights are in due time asserted, the power to decide whether the Fed-
eral question so raised was rightly disposed of in the court below ex-
ists in, and involves the exercise of jurisdiction by, this court. Andrews 
v. Andrews, 14.

2. Where the validity, on account of repugnancy to the Federal Constitu-
tion, of statutes of California as to the paramount right of the City of 
Los Angeles to the surface and subterranean waters of the Los Angeles 
River is not drawn in question in the trial or in the Supreme Court of 
the State, the decisions of the state courts will not be reviewed in this 
court. Hooker v. Los Angeles, 314.

3. Although the jurisdiction of the United States Circuit Court be origi-
nally invoked on the ground of diverse citizenship, the attribute of 
finality cannot be impressed upon the judgment of the Circuit Court 
of Appeals unless it appear that the original jurisdiction was depend-
ent entirely upon such diversity of citizenship, and where the case 
made by the plaintiff depends upon the proper construction of an act 
of Congress with the contingency of being sustained by one construc-
tion, and defeated by another, it is one arising under the laws of the 
United States, and this court has jurisdiction thereof under section 1 
of the act of 1888. Northern Pacific By. Co. v. Soderberg, 526.

B. Of  Circu it  Courts .
!• An Illinois corporation transferred to a New Jersey corporation con-

tracts of employment containing stipulations that the employés would 
not accept employment from any other person during specified periods 
and would never divulge the secrets of the trade. The New Jersey com-
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pany by consent of all parties became substituted as a party to such con-
tracts and instructed the employes, who accepted the employment, in 
valuable trade secrets. The employes who were not citizens of New Jer-
sey then entered into an arrangement to work for a rival Illinois corpo-
ration. Held, that as whatever claim the New Jersey corporation had was 
based on the promise made directly to it upon a consideration furnished 
by it, it was not prevented from maintaining an action in the Circuit 
Court of the United States for the Northern District of Illinois against 
such employes and the Illinois corporation to restrain the employes 

' from working for, or divulging such secrets to, the Illinois corpora-
tion on the ground that the action was to recover the contents of a 
chose in action in favor of an assignee, the assignor being a citizen of 
Illinois. American Colortype Co. v. Continental Co., 104.

2. The plaintiffs by their complaint asserted a right, under the Constitu-
tion of the United States and certain acts of Congress and a permit of 
the Secretary of War, issued in conformity with those acts, to construct 
a dock in the Calumet River, a navigable water of the United States 
within the limits of the city of Chicago. The bill showed that this 
right was denied by the city of Chicago, upon the ground that the 
plaintiffs had not complied with its ordinances requiring a permit from 
its Department of Public Works before any such structure could be 
erected within the limits of that city. Held ; That the suit was one 
arising under the Constitution and laws of the United States, and was 
therefore one of which, under the act of August 13,1888, c. 866, the 
Circuit Court of the United States could take jurisdiction, without 
reference to the citizenship of the parties. Cummings v. Chicago, 410.

3. There is no contract, express or implied, which can be made the basis
for jurisdiction by a United States Circuit Court under the act of Con-
gress of March 3, 1887, known as the Tucker Act, between the United 
States and a person who, while properly in a government building, sus-
tains injuries by the fall of an elevator operated by a government em-
ployé. An action brought against the United States to recover dam-
ages for such injuries is necessarily one sounding in tort and is not 
maintainable in any court. Bigby v. United States, 400.

4. When it is alleged in an action that the Government of the United States
in the exercise of its powers of eminent domain and regulation of com-
merce, through officers and agents duly empowered thereto by acts of 
Congress, places dams, training walls and other obstructions in the 
Savannah River in such manner as to hinder its natural flow and to 
raise the water so as to overflow the land of plaintiff along the banks 
to such an extent as to cause a total destruction of its value, and the 
government does not deny the ownership, admits that the work was 
done by authority of Congress, and simply denies that the work has 
produced the alleged injury and destruction, the Circuit Court of t ie 
United States has jurisdiction to inquire whether the acts done by tie 
officers of the United States under the direction of Congress have re-
sulted in such an overflow and injury of the land as to render it a so 
lutely valueless and, if thereby the property was, in contemplation oi 
law, taken and appropriated by the government, to render ju gmen 
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against it for the value of the property so taken and appropriated. 
United States v. Lynah, 445.

5. To give the Circuit Court jurisdiction under section 1 of the act of 
March 3, 1887, as corrected by the act of August 13, 1888, Federal ques-
tions must appear necessarily in the statement of the plaintiff’s .cause 
of action and not as mere allegations in the plaintiff’s bill of the de-
fence which the defendants intend to setup or which they rely upon. 
And if it further appear from defendant’s answer that no such defence 
is set up, no jurisdiction exists to try questions not of the kind com-
ing within the statute, and the Circuit Court should dismiss the bill 
for want of jurisdiction. Boston &c. Mining Co. v. Montana Ore Co., 
632.

C. Of  Distr ict  Court s .
1. One who received money to indemnify him for giving bail bonds for a

person subsequently and more than four months thereafter adjudicated 
a bankrupt, and against whom the judgment creditors in the suits in 
which he gave the bonds are seeking to enforce execution, holds such 
money as an adverse claimant within the meaning of section 23, a and b 
of the bankruptcy act of 1898, and the District Court of the United 
States does not have jurisdiction in a summary proceeding on the peti-
tion of the trustee to compel him to turn such money over to the trustee 
in bankruptcy. Jaquith v. Rowley, 620.

2. It makes no difference as to this question of jurisdiction whether the
judgment creditors have or have not proved their claims before the 
referee in bankruptcy. Such creditors have the right to obtain and 
enforce their judgments in the state courts. Ib.

3. The District Court has exclusive jurisdiction of a suit brought by the
United States to recover the additional duties imposed under section 7 
of the customs administrative act of 1890, and the Circuit Court has no 
jurisdiction of such suit. Helwig v. United States, 605.

See Equi ty , 3;
Appeal  an d  Writ  of  Error ; 
Taxa tion , 7.

JURY.
See Equal  Prot ec tion  of  Laws ; 

Pra ctic e , 1.

LAND DEPARTMENT.
See Feder al  Ques tio n , 5; 

Publ ic  Land s .

LAND GRANTS.
See Equit y , 1; Publ ic  Land s  ;

Miner al  Land s  ; Statu tes , 4.

LEASE.
A lease containing a covenant to renew at its expiration with covenants, 
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terms and conditions similar to those contained in the original lease, is 
fully carried out by one renewal without the insertion of another cove-
nant to renew. Otherwise a perpetuity is provided for, and this the 
court will not presume in the absence of plain and peculiar language. 
Winslow v. Baltimore & Ohio B. B. Co., 646.

See Contr acts .
LEGISLATION.

See Appeal  and  Writ  of  Error , 1; Cons titut ional  Law , 15;
Congres s ; Inters tate  Comm er ce , 3;

Loca l  Law , 3.

LOCAL LAW.
1. Section 5 of the act of 1855 of the General Assembly of Illinois incorpo-

rating the plaintiff provides, “ That the property of whatever kind or 
description belonging or appertaining to said seminary shall be forever 
free and exempt from all taxation for all purposes whatever.” Sec-
tion 2 provides, “ That the seminary shall be located in or near the 
city of Chicago.” Property of the incorporation other than the semi-
nary buildings was taxed under the general taxing law of 1872. The 
Supreme Court of Illinois construed the statute of 1855 as meaning 
that the exemption was limited to property used in immediate connec-
tion with the seminary and did not refer to other property held by the 
institution for investment, although the income was used solely for 
school purposes. Held, that as the rule of the Supreme Court of Illi-
nois in construing an act exempting property from taxation under leg-
islative property is that the exemption must be plainly and unmis-
takably granted and cannot exist by implication only—a doubt being 
fatal to the claim—and as the construction placed on the act is not 
such an unnatural, strained or unreasonable construction as shows it 
to be erroneous, this court will affirm the judgment even though it 
might be otherwise construed so as to affect a total exemption. The 
act incorporating the seminary also provided that “It shall be deemed 
a public act and be construed liberally in all courts for the purposes 
therein expressed.” Held, that such provision should not be construed 
as a complete overthrow of the canon of construction adopted by the 
Supreme Court of Illinois in regard to exemption of property from tax-
ation. Chicago Theological Seminary v. Illinois, 662.

2. The village of Ontonagon, Michigan, has power, either under its charter
or under the statute of 1899 of Michigan, to assess logs in the boom or 
sorting boom in the Ontonagon River belonging to plaintiff in error. 
Diamond Match Co. v. Ontonagon, 82.

3. The legislature of Michigan could confer by statute upon the village o
Ontonagon the power to tax logs in transit to Ontonagon as provided 
in the act of 1899 for taxing personal property; and property which was 
in transit through the Ontonagon River, and then by the Chicago, Mi - 
waukee & St. Paul Railway was properly assessed at Ontonagon, a 
being the place in the State nearest to the last boom or sorting gap oi 
the stream in or bordering on the State in which said property na 
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urally would be and was intended to be last floated during the transit 
thereof. Ib.

4. As construed by the highest court of Minnesota the statutes of that State 
do not provide that a receiver of an insolvent corporation can recover 
the amount of the added liability of non-resident shareholders of the 
corporation; nor do they provide that such liability shall be an asset 
of the corporation, to be recovered by the receiver and payable to its 
creditors when such liability is enforced and the money recovered. 
Hale n , Allinson, 56.

See Con gre ss , 1; Equi ty , 2;
Cons tit uti ona l  Law , 3, 6, Federal  Questi on , 5, 6;

7, 8, 9, 11, 12; Jurisd iction , B, 2;
Divorc e  ; Practi ce , 1;

Taxation , 5.

LOTTERIES.
A slip retained by the agent of a lottery which is the duplicate of a slip 

retained by the purchaser, indicating the numbers selected by him, is 
not a paper, certificate or interest purporting to be or to represent 
chances, shares and interest in the prizes thereafter to be awarded by 
lot in the drawings of a lottery commonly known as the game of policy 
within the meaning of the act of Congress of March 2, 1895, c. 191, 28 
Stat. 963. Francis v. United States, 375.

See Inter st ate  Commer ce , 3.

MARRIAGE AND DIVORCE.
Although marriage, viewed solely as a civil relation, possesses elements 

of contract, it is so interwoven with the very fabric of society that it 
cannot be entered into except as authorized by law, and it may not, 
when once entered into, be dissolved by the mere consent of the par-
ties. Andrews v. Andrews, 14.

See Cons tit utio nal  Law , 6, 19.

MINERAL LANDS.
Lands valuable solely or chiefly for granite quarries are mineral lands 

within the exception and the meaning of the provisions of the act of 
Congress of July 2, 1864, granting, under conditions therein stated, 
every alternate odd-numbered section of public land not mineral to the 
amount of twenty alternate sections per mile on each side of its line 
to the Northern Pacific Railroad Company. The word mineral need 
not be construed as synonymous with metalliferous. Northern Pacific 
Ry. Co. v. Soderberg, 526.

MORTGAGE.
Although, as held in Farmers' Loan & Trust Company v. Penn Plate Glass 

Co., 186 U. S. 434, a covenant in a mortgage to keep the property in-
sured does not run with the land so that an actual grantee taking sub-
ject to the mortgage comes under a primary obligation to insure, the 
case i§ different under the peculiar language of the mortgage herein, 
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and where the mortgagor after failing to insure in accordance with 
the covenant transfers the property to a voluntary assignee. In such 
case the insurance taken out by the assignee, who stands in the shoes 
of the assignor, must be assumed to be taken out in fulfillment of the 
mortgagor’s covenant, and in the event of loss the amount collected 
under the policies inures to the benefit of the mortgagee, and cannot 
be retained by the assignee as representing his interest, or that of gen-
eral unsecured creditors, in the equity of the property. American Ice 
Co. v. Eastern Trust, etc., Co., 626.

NATIONAL BANKS.
1. The mere reduction of the reserve of a national bank below the legal

limit does not affect with a legal presumption of bad faith, all transac-
tions made with or concerning the bank during the period whilst the 
reserve is impaired. Earle v. Carson, 42.

2. It is not competent for state legislatures to interfere, whether with hos-
tile or friendly intentions, with National Banks or their officers in the 
exercise of the powers bestowed upon them by the General Govern-
ment. Easton v. Iowa, 220.

See Congres s , 7 ; Sto ckho ld er  ;
Stat es , 2; Trans fer  of  Sto ck .

NAVIGABLE WATERS.
See Con gr es s , 3, 4;

Consti tuti onal  Law , 13.. 14, 15;
Juri sd ict ion , B, 4.

NEGROES.
See Equal  Pro tec tio n  of  Law s ,

NORTHERN PACIFIC RAILROAD.
See Minera l  Land s ; 

Public  Land .
OFFICIAL BOND.

See Bon ds .
PARTIES.

See Prac tic e , 3.

PAYMENT.
One who has in good faith and in payment of an existing debt, received 

currency, cannot be compelled to repay the same even though it sub 
sequently develops that it had been embezzled by the one who made 
the payment, and the burden of showing fraud is on the person claim-
ing the repayment. Rankin v. Chase National Bank, 557.

PLEADING.
1. In order for a party in possession to maintain a bill of peace for the pur-

pose of quieting his title to land against a single adverse claimant in-
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effectually seeking to establish a legal title by repeated actions of eject-
ment, it is necessary for the bill to aver that complainant's title has 
been established by at least one successful trial at law; and where it 
appears from the bill that an action at law involving the same questions 
has been commenced, but has not been tried, it is a fatal defect. 
Boston &c. Mining Co. v. Montana Ore Co., 632.

2. To maintain a bill of peace in the Federal courts there must be an allega-
tion that the complainant is in possession, or that both parties are out 
of possession. Ib.

POWERS OF CONGRESS.
See Appe al  and  Writ  of  Erro r , 1; Cons titu tion al  Law , 15; 

Congre ss , 3, 4; Inters tate  Commer ce , 3.

PRACTICE.
1. Under the decisions of the Supreme Court of Florida objections to the

panels of grand juries not appearing of record must be taken by plea 
in abatement of, and not by motion to quash, the indictment. Tar-
rance v. Florida, 519.

2. It is competent and proper for all the parties to an action to agree to dis-
pense with taking evidence, to accept the evidence taken in other cases 
in which the allegations of fact and the contentions of law are the same, 
and to abide by decrees to be entered therein. And, where the decrees 
entered in such other cases have been affirmed by this court, the Circuit 
Court in which the cases are pending should enter a similar decree in 
the case in which the agreement is made. Prout v. Starr, 537.

3. Such agreement when made by the attorney general of the State as a
party to any action is binding upon his successors in office who have 
been properly substituted as parties to the action in his place. Ib.

4. The question whether the appropriation of water interferes with the
rights of other appropriators below the mouth of a proposed new irri-
gation canal cannot be raised by parties who are strangers to such 
other appropriators not parties to the action. Gutierres v. Albu-
querque Land, etc., Co., 545.

5. Where the highest court of a State has construed decrees made by a
United States court and a state court of another State authorizing the 
sale of certain accounts by a receiver as merely authorizing a sale of 
the receiver’s right, title and interest in such accounts, and that such 
right, title and interest was subject to the lien of one who had ad-
vanced money on the faith of a contract authorizing him to collect such 
accounts and repay himself thereout, such construction is not an un-
reasonable one, and the burden rests upon the plaintiff in error to show 
that such construction is in violation of the due faith and credit clause 
of the Federal Constitution. And the judgment will be affirmed un-
less the record shows with certainty that such construction did deny 
due faith and credit to the decrees in question. Commercial Publish-
ing Co. v. Beckwith, 567.

6- While this court is not bound by the construction placed by the state 
court upon statutes of that State when the impairment of the contract
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clause of the Constitution is invoked, yet when the true construction 
of a particular statute is not free from doubt considering former legis-
lation of the State upon the same subject, this court feels that it will 
best perform its duty in such case by following the decisions of the 
state court upon the precise question, although doubts as to its cor-
rectness may have been uttered by the same court in some subsequent 
case. Waggoner v. Flack, 595.

7. Where two cases, brought by the same plaintiff, against different de-
fendants, consolidated for trial, each of the defendants is entitled to 
three peremptory challenges. But the weight of authority is that the 
right of the plaintiff is not correspondingly multiplied, and that she is 
entitled to but three. But if the defendants do not exhaust their right 
to peremptory challenges, they cannot complain that the plaintiff was 
allowed more than the number to which she was entitled. Connecti-
cut Mutual Life Ins. Co. v. Hillmon, 208.
See Appe al  and  Writ  of  Error ; Juris dict ion , B, 5; 

Equal  Prot ec tion  of  Law s  ; Plea din g .

PRESUMPTION.
See Equal  Prot ect ion  of  Laws ; 

Nati onal  Banks , 1.

PRIZE.
1. Vessels more than five miles apart held not to be within signal distance

so as to be entitled to share in prize under the circumstances of this 
case. Vessels not within signal distance are not “ vessels making the 
capture” within Rev. St. § 4630, although they may have contributed 
remotely to this result. They cannot be taken into account in estimat-
ing the relative force of capture and prize. In estimating the relative 
strength of the captured and capturing vessels, the means possessed 
by the captured vessel, and not the use made of them must be consid-
ered. The Mangrove Prize Money, 720.

2. While the right of the citizen to demand condemnation of vessels or
property as prize for his benefit must be derived from acts of Con-
gress, and their scope is not to be enlarged in his favor by construc-
tion, where there is no controversy in respect to the existence of the 
grant, a more liberal construction may be applied in carrying the in-
tention of Congress into effect. The Manila Prize Cases, 254.

3. Vessels lying on the bottom in shallow water in such condition, as the
result of a naval engagement, that they cannot be floated by any of the 
means possessed by the naval force overcoming them, but which are 
afterwards, by the independent means of the Government, raised and 
repaired and appropriated to its own use are not to be regarded as 
sunk or destroyed within the meaning of sec. 4635, Rev. Stat., but 
they may be regarded as within the provisions of secs. 4624 and 4625, 
and their money value may stand in place of prize and be so adjudi-
cated. Ib.

4. The legal status of property taken from vessels in such condition must
be regarded as the same as the vessel to which it belongs. Ib,
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5. Naval stores—public enemy property—designed for hostile uses, stored
on the sea shore, in an establishment for facilitating naval warfare, 
when taken by a naval force, as a result of a naval engagement, can be 
adjudged as prize for the benefit of the captors. Ib.

6. As the right of the government of the capturing naval force is supreme,
it may when in its judgment the public interest demands it, restore a 
prize; and the courts cannot proceed to condemnation as to captured 
property restored under a treaty of peace before decree. The strength 
of the capturing naval force under Admiral Dewey’s command at 
Manila was superior to that of the Spanish fleet on May 1, 1898. Ib.

7. Cascoes, or native boats, and certain floating derricks, property of pri-
vate persons in the Philippine Islands, were rightly held by the Dis-
trict Court not to be subject to condemnation as prize. Ib.

8. Vessels performing the functions of colliers and not in a condition to
render effective aid, if required, during a naval engagement and the 
masters and crews thereof who have been shipped, but who are not 
commissioned or enlisted men in the United States Navy, are not en-
titled to participate in prize money or bounty resulting from the cap-
ture and destruction of the enemy’s vessels. Ib.

9. The Spanish war vessel Infanta Maria Teresa at the engagement at San-
tiago on July 3, 1898, was so far sunk and destroyed that she could not 
be sent in for adjudication, and no survey was had nor was any sale 
directed by the commanding officer, nor was she taken by and appro-
priated for the use of the United States and the value deposited under 
sec. 4625, Rev. Stat. Subsequently she was raised by a wrecking com-
pany under a contract with the Government and taken as far as Guan-
tanamo, whence, after certain temporary repairs were made, it being 
impossible to completely repair her at that port, she proceeded in tow 
and partially under her own steam to Norfolk, the nearest govern-
ment navy yard and the nearest point where permanent repairs could 
be made. On the way she was lost at Cat Island as a result of inabil-
ity to withstand the storm on account of injuries received in the action 
at Santiago, became a total wreck, and was abandoned. The command-
ing officer concurred with the Government in the effort at salvage. 
Held, that as the salvage was not actually accomplished, there was no 
appropriation to its use by the Government in the meaning of the stat-
ute and the captors were entitled to bounty only and not to prize money. 
Held, that the disposition of the property taken from the vessel must 
follow the rule laid down in The Manila Prize Cases, ante, p. 254. The 
Infanta Maria Teresa, 283.

PROBATE.
See Will .

PUBLICATION.
Where an order is made on Friday by the Supreme Court of the District of 

Columbia in pursuance of the act of June 8, 1898, 30 Stat. 434, which 
requires publication of a notice at least twice a week for a period of 
not less than four weeks, two publications in each successive seven 
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days, commencing on the day of the entry of the order, is sufficient. 
Such an order does not require two publications for four weeks, each 
of which commences Sunday and ends Saturday. Leach, v. Burr, 510.

PUBLIC IMPROVEMENTS.
See Cons tit uti ona l  Law , 1.

PUBLIC LANDS.
The grant of .public lands made by the act of July 2, 1864, c. 217, to the 

Northern Pacific Railroad Company, embraced only the odd-numbered 
alternate sections of which the United States had at the time of definite 
location “ full title, not reserved, sold, granted or otherwise appropri-
ated, and free from preemption or other claims or rights,” provided 
that whenever prior to such definite location any sections or parts of 
sections had been granted, sold, reserved, ‘‘occupied by homestead 
settlers ” or preempted or otherwise disposed of, other lands should 
be selected by the company “in lieu thereof” not more than ten 
miles beyond the limits of the alternate sections. By the same act 
the president was directed to cause the lands to be surveyed forty 
miles in width on both sides of the entire line of road after the gen-
eral route was fixed and as fast as might be required by the construc-
tion of the road; and it was provided that the odd sections of land 
“ hereby granted ” should not be liable to sale or entry or preemption 
before or after they were surveyed, except by the Company as provided 
in the act. The general route of the road was fixed in 1873, and in the 
same year the land office directed the local officers to withhold from 
“sale or^ntry” all odd-numbered sections falling within the forty- 
mile limits of the grant along the line of road. In 1880 Congress 
passed an act for the relief of settlers on the public lands. In 1881 Nel-
son, qualified to enter public lands under the homestead acts, with the 
intention in good faith to avail himself of the benefit of the homestead 
acts, went upon the tract in question and thereafter continuously occu-
pied it as his residence. In 1884 the railroad company definitely located 
its line of road, and by November 18,1886, had completed a section of 
forty miles coterminous with the land here in controversy. The land, 
when occupied by Nelson as a residence, was unsurveyed, and was not 
surveyed until 1893; but as soon as surveyed, he attempted to enter it 
under the homestead laws; but his application was rejected by the 
local land officers. In 1895 the railroad company was given a patent 
to the land in question. Held: (1) That although the company held 
a patent for the land in controversy, the occupant was entitled to judg-
ment if it appeared that he was equitably entitled to possession as 
against the company. (2) The occupancy of Nelson, as a homestead 
settler was protected by the act of Congress of 1864, although prior to 
such occupancy the land office had issued an order of withdrawal from 
entry or' sale, based upon the map of general route. (3) The railroad 
company acquired no vested interest in the land prior to definite loca 
tion; and as Nelson was in the occupancy of the land as a homestead 
settler at the time of definite location, the land did not pass by the
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grant to the railroad company, and his title was the better one. 
(4) The title of Nelson, if not otherwise protected, was protected by 
the third section of the act of May 14, 1880, c. 89, which contains a 
confirmation of the rights of qualified settlers on public lauds, whether 
surveyed or unsurveyed, with the intention of claiming the same under 
the homestead laws. (5) The order of withdrawal directing the local 
land office to withhold from “ sale or entry ” the odd-numbered sections 
within the limits of the general route could not prevent the occupancy 
of one of those sections prior to definite location by one who in good 
faith intended to claim the benefit of the homestead law; such right 
of occupancy being distinctly recognized by the act of 1864, and such 
order of withdrawal not being required by that act. But if this were 
not so, the act of 1880, in its application to public lands, which had 
not become already vested in some company or person, must be held 
to have so modified the order of withdrawal based merely on general 
route, that such order would not affect any occupancy or settlement 
made in good faith, as in the case of Nelson, after the passage of the 
act of 1880 and prior to definite location. Nelson v. Northern Pacific 
Tty. Co., 108.

See Congre ss , 1; Feder al  Que st ion , 5;
Con st itu tio na l  Law , 3; Tax atio n , 1.

PUBLIC OFFICERS.
See Bon ds .

PUBLIC POLICY.
See Cons titut ional  Law , 6; 

Divorc e , 2.

PUBLIC WATERS.
See Con gres s , 1, 2.

RAILROADS.
See Cons ti tu ti ona l  Law , 4; 

Injunct ion ;
Publ ic  Land s .

RECEIVER.
1. A receiver, appointed by a Minnesota Court of Equity, in the exercise

of its general jurisdiction, of the assets of an insolvent Minnesota cor-
poration, who has no title to the fund but simply acts as the arm of 
the court, cannot by virtue of his appointment, or of directions con-
tained in the decree appointing him, maintain an action in equity in a 
foreign State against non-resident stockholders of a corporation to 
enforce their double liability, nor can he maintain such an action in a 
Circuit Court of the United States in a District outside of Minnesota. 
Hale v. Allinson, 56.

2. The question of comity cannot avail in a case where the courts of the
State in which the receiver was appointed hold that an action similar 
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to the one brought in the foreign jurisdiction cannot be maintained 
by him in the courts of the State of his appointment. Ib.

3. A single action in equity cannot be maintained in the Circuit Court of 
the United States in Pennsylvania by such receiver against all of the 
Pennsylvania stockholders of an insolvent Minnesota corporation for 
the statutory liability of each defendant as a stockholder, on the 
ground that a single action would prevent a multiplicity of suits; nor 
can such an action be maintained on the ground that it is an ancillary 
or auxiliary proceeding brought in aid of, and to enforce, an equitable 
decree in an action brought in Minnesota, in which the Pennsylvania 
stockholders had been named as defendants with all the other stock-
holders, the receiver contending that such decree was conclusive as to 
the amount of indebtedness and the assets of the corporation, and 
the defendants were concluded as to the necessity of a resort to the 
stockholders’ liability, and the only question left open was the special 
liability of each stockholder (the Pennsylvania stockholders, however, 
not having been served, and not having appeared). Ib.

See Loc al  Law , 4.

RES JUDICATA.
See Fede ral  Que st ion , 6.

SALE.
See Trans fe r  of  Stock .

SALVAGE.
See Prize , 9.

sta tes .
1. A State has power to make reasonable provisions for determining the

qualifications of those engaged in the practice of medicine and for 
punishing those who attempt to engage therein in defiance of such 
statutory provisions. Reetz v. Michigan, 505.

2. While a State has the legitimate power to define and punish crimes by
general laws applicable to all persons within its jurisdiction, and it 
may declare, by special laws, certain acts to be criminal offences when 
committed by officers and agents of its own banks and institutions, it 
is without lawful power to make such special laws applicable to banks 
organized and operated under the laws of the United States. Easton 
v. Iowa, 220.

See Congre ss , 3, 4, 7; Divorce ;
Cons tit uti ona l  Inher itanc e  Tax ;

Law , 5,6, 7,8,10,17; Nation al  Bank s , 2;
Taxa tio n , 2, 3.

STATUTES.
A. Con st ru ctio n  of .

1. That part of section 7 of the customs administrative act of 1890 which 
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provides that where the appraised value of any article Of imported 
merchandise shall exceed by more than ten per centum the value de-
clared in the entry, there shall be levied, collected and paid in addition 
to the regular duties a further sum equal to two per centum of the 
total appraised value for each one per centum that such appraised 
value exceeds the value declared in the entry, is penal in its nature 
and the additional duties imposed are a penalty. Helwig v. United 
States, 605.

2. The provisions in the sundry civil appropriation act of June 11, 1896,
and in the prior acts of Congress referred to in the opinion, in regard 
to leaves of absence to the employés of the Government Printing Of-
fice, and for pro rata extra pay to those not receiving leaves of ab-
sence, relate only to permanent employés, or employés regularly em-
ployed on the Congressional Record and do not relate to temporary 
employés. United States v. Barringer, 577.

3. This construction of the statutes referred to is in accord with the inter-
pretation placed thereon by the Public Printer and also by Congress in 
appropriating for the payment of such extra pay allowed in lieu of 
such leaves of absence. Ib.

4. Land grant statutes should receive a strict construction, and one which
supports the contention of the government rather than that of the 
individual—the sovereign rather than the grantee. Nothing passes by 
implication. Northern Pacific By Co. v. Soderberg, 526.

5. The act of Congress of March 3, 1877, is not to be construed as an ex-
pression of Congress that the surplus public waters on the public 
domain, and which are within the control of Congress or of a legis-
lative body created by it, must be directly appropriated by the owners 
of lands upon which a beneficial use of the water is to be made, and 
that consequently a territorial legislature cannot lawfully empower a 
corporation to become an intermediary for furnishing water to irrigate 
the lands of third parties. Gutierres v. Albuquerque Land, etc., Co., 545. i

See Appeal  and  Writ  of  Err or ; Lot te rie s ;
Con gre ss ; Miner al  Land s .

B. Of  the  Unite d  Stat es .
See Appeal  an d  Writ  of Lot te rie s ;

Erro r , 1, 2, 3; Minera l  Lands ;
Congre ss , 1, 2, 3,4; Prize , 1, 2, 3, 9;
Cop yr igh t ; Publ icat ion ;
Equi ty , 1; Public  Lands ;
Extra ditio n , 1; Taxat ion , 1.
Juris diction , A, 1; B,

2, 3, 4, 5; C, 1, 3;

C. Of  State s  and  Terr itor ies .
Alabama. See Const itutional  Law , 4.
California. See Juri sd ict ion , A, 2.
Illinois. See Con stitu tion al  Law , 18;

Loca l  Law , 1.
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Massachusetts.- See Const itut ional  Law , 8; 
Divo rce .

Michigan. See Cons ti tu ti ona l  Law , 9,11,12;
Loc al  Law , 2, 3.

Minnesota. See Loc al  Law , 4.
Texas. See Cons tit ut iona l  Law , 3;

Fede ral  Ques tio n , 5.
Wyoming. See Int ers ta te  Commerc e , 2.

STOCKHOLDER.
The presumption of liability of a stockholder of a national bank begot-

ten by the presence of her name on the stock register may be rebutted 
if the jury finds the fact to be that a bona fide sale of her stock had 
been made and she had performed every duty which the law imposed 
on her in order to secure a transfer on the registry of the bank. Earle 
v. Carson, 42.

See Loca l  Law , 4; 
Receiv er , 1, 3; 
Tra ns fer  of  Sto ck .

TAXATION.
1. By the act of Congress of February 8, 1887, c. 119, known as the Indian

General Allotment Act it was provided: “That upon the approval of 
the allotments provided for in this act by the Secretary of the Interior, 
he shall cause patents to issue therefor in the name of the allottees, - 
which patents shall be of the legal effect, and declare, that the United 
States does and will hold the land thus allotted, for the period of twenty- 
five years, in trust for the sole use and benefit of the Indian to whom 
such allotment shall have been made, or, in case of his decease, of his 
heirs according to the laws of the State or Territory where such land is 
located, and that at the expiration of said period the United States will 
convey the same by patent to said Indian, or his heirs as aforesaid, in 
fee, discharged of said trust and free of all charge or incumbrance 
whatsoever: Provided, That the President of the United States may in 
any case in his discretion extend the period. And if any conveyance 
shall be made of the lands set apart and allotted, as herein provided, 
or any contract made touching the same, before the expiration of the 
time above mentioned, such conveyance or contract shall be absolutely 
null and void. Held: (1) That neither the lands allotted nor the per-
manent improvements thereon nor the personal property obtained from 
the United States and used by the Indians on the lands allotted to them, 
are subject to state or local taxation during the period of the trust pro-
vided by the above act of 1887. (2) The United States has such an in-
terest in the question of such taxation as to entitle it to maintain a 
suit to protect the Indians against such local or state taxation. (3) This 
suit was properly brought in equity and not at law, the remedy at law 
not being as adequate and efficacious as was necessary. United States 
v. Rickert, 432.

2. A franchise granted by the proper authorities of Indiana, for maintain-
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ing a ferry across the Ohio river from the Indiana shore to the Ken-
tucky shore, is an incorporeal hereditament derived from, and having 
its legal situs for purposes of taxation, in Indiana. Louisville, etc., 
Ferry Co. v. Kentucky, 385.

3. The fact that such franchise was granted to a Kentucky corporation,
which held a Kentucky franchise to carry on the ferry business from 
the Kentucky shore to the Indiana shore (the jurisdiction of Kentucky 
extending only to low water mark on the northern and western side of 
the Ohio River), does not bring the Indiana franchise within the juris-
diction of Kentucky for purposes of taxation. Ib.

4. Where a deposit made by a citizen of Illinois in a Trust Company in the
City of New York remains there fourteen months, the property is de-
layed within the jurisdiction of New York long enough to justify the 
finding of the state court that it was not in transitu in such a sense as 
to withdraw it from the power of the State if it were otherwise taxable, 
even though the depositor intended to withdraw the funds for invest-
ment. Blackstone v. Miller, 189.

5. Under the laws of New York such deposit is subject to the transfer tax,
notwithstanding that the whole succession had been taxed in Illinois, 
including this deposit. Ib.

6. The fact that two States, dealing each with its own law of succession,
both of which have to be invoked by the person claiming rights, have 
taxed the right which they respectively confer, gives no ground for 
complaint on constitutional grounds. Ib.

7. Power over the person of the debtor confers jurisdiction, and a State has
an equal right to impose a succession tax on debts owed by its citizens 
as upon tangible assets found within the State at the time of the death. 
Ib.

See Cons titutio nal  Law , 1, 4, 16, Inher itanc e  Tax ;
21; Int ers ta te  Commer ce , 1, 2;

Equit y , 1, 2, 3, 4; Local  Law , 1, 2, 3.

TERRITORIAL LAWS.
See Congre ss , 1; 

Statu tes , 5.

TRANSFER OF STOCK.
The power of a stoqkholder to transfer her stock in a national bank, like 

other personal property, is not limited by the mere fact that at the 
time of the transfer the bank, which was a going concern, was insolvent 
in the sense that its assets, if liquidated, would not discharge its lia-
bilities, unless it be shown that the seller w^s aware of the facts and 
had sold her stock in order to avoid the impending double liability. 
Nor is such a bona fide sale void if the person to whom the stock is sold 
is, owing to his insolvency, unable to respond to the double liability, if 
the fact of such insolvency was unknown to the seller. Earle v. Car- 
son, 42.
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TREATIES.
See Fede ral  Questi on , 2.

TRUSTEES.
See Cont rac ts .

VERDICT.
See Inst ruc tions  to  Jury , 1; 

Will .

WILL.
On a proceeding to probate a will in the Supreme Court of the District of 

Columbia the burden of proof is on the caveators and if they fail to 
sustain this burden and but one conclusion can be drawn from the tes-
timony, the trial court has power to direct a verdict. When that court 
has done so and its action has been approved by the unanimous judg-
ment of the Court of Appeals, this court will rightfully pay deference 
to such action and opinion. Leach v. Burr, 510.

WITNESS.
See Eviden ce , 2.












