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CASES ADJUDGED
SUPREME COURT OF THE UNITED STATES,

OCTOBER TERM, 1900.

YAZOO AND MISSISSIPP1I VALLEY RAILWAY CO.
v. ADAMS.

ERROR TO THE SUPREME COURT OF THE STATE OF MISSISSIPPI.

No. 35. Argued October 22, 23, 1900.—Decided January 7, 1901,

An action was begun in a state court for taxes. Defendants pleaded in bar,
but did not set up a Federal question. The case resulted in a judgment
for a part of the taxes; was carried to the Supreme Court which passed
upon all the issues, reversed the judgment, and practically held that de-
fendants were liable for all the taxes, and remanded the case for a new
trial. Defendants then set up a Federal question, which the court upon
the new trial refused to comsider, and the Supreme Court affirmed its
action. Held thatthe Federal question was ‘“ specially setup and claimed ™
too late to be available as a defence.

As it appeared from the record in this case and the opinion of the court,
that the defendants relied upon certain charter rights, which they in-
sisted had been impaired by subsequent legislative action; and the Su-
preme Court held that no such rights existed, it was held that it suffi-
ciently appeared that there was a Federal question necessarily involved
in the case, and not only must have been, but actually was, passed upon
by the Supreme Court.

It is only cases arising under the third clause of Rev. Stat. sec. 709, where
a Federal right, title, privilege or immunity is claimed, that the question
must be specially set up. Under the second clause it is sufficient, if the

. validity of a state statute or authority is necessarily involved in the dis-
position of the case.

VOLS CLXXX=—(§ it O ' ; (1)




2 OCTOBER TERM, 1900.
Statement of the Case.

The Mississippi constitution of 1890 provided that every new ‘‘ grant of
corporate franchises” should be subject to the provisions of the consti-
tution. Where several railroads were consolidated, subsequent to the
adoption of this constitution, by a contract, under which the constituent
companies were to go out of existence, their officers to resign their trusts
in favor of officers of the new company, their boards of directors sup-
planted by another board, the stock of the constituent companies to be
surrendered and new stock taken therefor, or, in lieu of that, that the
old stock should be recognized as the stock of the new company, and that
the road should be operated by men holding their commissions from the
new company, it was held that a new grant of corporate franchises had
been made, and the consolidated company was subject to the new consti-
tution.

Where two companies agree together to consolidate their stock, issue new
certificates, take a new name, elect a new board of directors, and the
constituent companies are to cease their functions, a new corporation is
thereby formed subject to existing laws.

Tris case originated in an action at law begun December 7,
1893, in the circuit court for the first district of Mississippi,
by Wirt Adams, revenue agent, suing for the use of the State
and of the counties through which the defendant railways pass,
against the Yazoo and Mississippi Valley Railroad Company,
incorporated under an act of the legislature of Mississippi of
February 17, 1882, and also against the Illinois Central Rail-
road Company, as successors in interest by consolidation, of a
number of other railways, to recover taxes assessed by the rail-
road commission of that State for the year 1892.

Exhibits annexed to the declaration showed that the Yazoo
and Mississippi Valley Railroad Company, as now constituted,
was the result of a consolidation made October 24, 1892, be-
tween a company of the same name, chartered as above stated,
February 17, 1882, and the Louisville, New Orleans and Texas
Railway Company, which latter company was itself formed by
a consolidation made August 12, 1884, of the Tennessee South-
ern Railroad Company, the Memphis and Vicksburg Railroad
Company, the New Orleans, Baton Rouge, Vicksburg and Mem-
phis Railroad Company, and the New Orleans and Mississippi
Valley Railroad Company.

On December 27, 1893, a plea was filed by the Illinois Cen-
tral Railroad Company, denying certain of the allegations in
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the declaration ; and a separate plea was filed by the Yazoo and
Mississippi Valley Railroad Company, claiming in its own favor
the benefit of the charter of the Louisville, New Orleans and
Texas Railroad Company exempting such company from the
assessment of these taxes by reason of the payment of the same
in the construction of its road, and also denying material alle-
gations of the declaration. No Federal question appeared in
either of these pleas. A demurrer to these pleas having been
overruled, replications were filed.

On December 18, 1894, another action was begun against the
same defendants for the taxes of 1893 and 1894, and on Jan-
uary 1, 1896, another for the taxes of 1895. An order was
made consolidating these actions.

The three cases thus consolidated came on for trial before a
jury and resulted in a verdict and judgment, July 25, 1896, in
favor of the plaintiff for the taxes of 1895, and in favor of the
defendants for the taxes of 1892, 1893 and 1894. DBoth parties
moved for a new trial, which was denied. Both parties appealed
to the Supreme Court, but neither assigned a ruling upon a
Federal question as error. The Supreme Court reversed the
judgment of the court below and remanded the case for a new
trial. 77 Mississippi, 194. The court, June 20, 1898, filed a
summary of its holdings to the effect, first, that the case of the
Natchez, Jackson &e. Railroad Company v. Lambert, 70 Mis-
sissippi, 779, which apparently had been set up as res judicata,
Wwas an estoppel only as to taxes for the year 1892, on property
originally belonging to the Natchez, Jackson and Columbus
Railroad Company in Adams County, but not upon other prop-
erty, or as to the taxes for other years; second, that the Yazoo
and Mississippi Valley Railroad Company was a new corpora-
tion taking its life from the date of the consolidation, and
overruling the Zambert case to the contrary ; third, that the
twenty-first section of the Mobile and Northwestern Railroad
Company’s charter was an effort to secure an irrepealable grant
of exemption, was in violation of the constitution of 1869, and
that it would have been a violation even if it had not been
irrepealable; and the case of Mississipps Mills v. Cook, 56 Mis-
S1ssippl, 40, to the contrary was overruled. 77 Mississippi, 805.
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| A motion to strike out this “ summary of holdings” was denied
_' November 28, 1898. 77 Mississippi, 302.

Meantime two new actions had been begun in the circuit
court for the taxes of 1896 and 1897, which were also consoli-
dated with the others.

On July 4, 1898, the mandate of the Supreme Court revers-
ing the judgment of the court below was filed in the circuit
court. Meantime, however, and on June 27, 1898, defendants
filed a petition and bond for a removal of the cause to the Cir-
cuit Court of the United States upon the ground that the case
arose under the Constitution and laws of the United States.
This petition was also denied July 4, upon the day the mandate
was filed.

Thereupon each of the defendants, July 6, 1898, filed special
pleas to the declaration, setting forth at great length the ex-
emption claimed under the charters of their constituent com-
panies, and alleging that such exemption constituted a contract
which had been impaired by the action of the State. Motion
was made by the plaintiff to strike out certain of these pleas,
viz., the third, fourth, fifth, sixth and seventh, as constituting
no defence to the action, which was graunted by the court, and
all of such pleas, except the seventh, which was withdrawn,
were stricken from the files. Whereupon the defendants, * to
meet the new aspect put upon the case by the decision of the
Supreme Court herein rendered on June 20, 1898, withdrew
“their joint plea filed by them prior to such decision, and all
other pleas filed before that decision,” and also withdrew the
two pleas filed by them respectively at this term, (No. 2,) and
declined to plead further herein. They did not, however, with-
draw the pleas which had been stricken out by the court. A
judgment was entered the same day ndl diciz against the de-
fendants for the amount sued for in said consolidated case,
amounting in all to $548,676.99. The case was again appealed |
to the Supreme Court and a new opinion rendered February 20, |
1899, reiterating its former views and affirming the judgment |
of the court below. 77 Mississippi, 315. Whereupon defend-
ants sued out this writ of error.

|
]
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Mr. William D. Guthrie and Mr. Edward Mayes for plain-
tiffs in error. Mr. James Fentress, Mr. Noel Gale and Mr.
J. M. Dickinson were on their brief.

Mr. B. C. Beckett for defendant in error. Mr. Frank A.
Critz and Mr. J. A. P. Campbell were on his brief.

Mr. Justice Brown, after making the above statement of the
case, delivered the opinion of the court.

Motion was made to dismiss this writ of error upon the
. grounds : First, that the Federal question was not raised until
after the decision of the Supreme Court on June 20, 1898.
Second, that the action of the defendants in withdrawing their
pleas and permitting a judgment nil dicit to go against them,
because the circnit court had struck from the files their addi-
tional pleas attempting to set up a Federal question, was an
admission that they had no defence upon the facts of the case,
and deprived them of any right to insist upon a Federal ques-
tion. Third, that, the petition for removal was not made until
after the case had been tried in the state Supreme Court, and
reversed and remanded. No claim of error in the action of
the state court in this last particular was made in this court.
Indeed, the point seems to have been abandoned. Fourth, that
the decision of the state Supreme Court on the first appeal,
that the alleged exemption, if it existed at all, was lost by the
consolidation of October 24, 1892, raised no Federal question.
Several other reasons are assigned for the motion, but they are
either addressed to the merits of the case, or become immate-
rial in the view we have taken of those herein specified.

L. Was the Federal question raised too late? The special
pleas setting up distinctly the Federal question were filed after
the case had been decided by the Supreme Court, its mandate
had gone down to the circuit court, and the case was ready
for. anew trial. As already stated, certain of these pleas were
stricken out upon motion of the plaintiff as constituting no de-
fen.ce to the action, and all the pleas, except such as had been
stricken out by the court, were -then withdrawn, and a judg-
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ment n¢l dicit entered. On the case being again carried to
the Supreme Court, that court held that the action of the court
below “in striking out the special pleas was correct, for the
obvious reasons that they presented no defence to the action,
in whole or in part. The former opinion of the court in this
case settled definitely and conclusively all the issues involved,
and the special pleas are in effect nothing else than an effort
to have the circuit court disregard that opinion. The futility
of that sort of pleading needs no sort of comment. These mat-
ters of practice and procedure,and all the other assignments of
error touching matters of practice and procedure, were correctly
settled by the court. The former opinion of the court in this
cause, and its opinion on the motion to strike that opinion from
the files, disposed effectively of such of these matters as are not
here specifically adverted to.” 77 Mississippi, 315.

It is very evident that the circuit court, in striking out these
pleas, took the view that the Supreme Court had, upon the first
hearing, settled the law to be that no valid contract of exemp-
tion existed, and that if such contract existed in favor of the
Louisville, New Orleans and Texas Railway Company (herein-
after styled the Louisville Company) it had been lost by the
consolidation of October 24, 1892, and that the only effect of
the special pleas was to inject a claim under the Federal Con-
stitution as an argument for reversing its ruling. These pleas
evidently raised precisely the same questions that had been set-
tled in a slightly different form. The circuit court treated
this as an attempt to induce it to overrule the action of the Su-
preme Court, which of course was impossible. The Supreme
Court not only held that the circuit court was correct in this
view, but that the issues having already been settled, it would
itself treat them as res judicata. This accords with what seems
to be the uniform practice of the Mississippi courts. Thus, in
Smith v. Elder, 14 S. & M. 100, it was held that where a de-
murrer to a plea, which had been sustained in the court below,
was overruled by the Supreme Court, all the legal questions
raised by the demurrer would be considered as having been
settled by the decision overruling it; and that such decision
would not only be binding upon the inferior but also upon the
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appellate court. So also in Bridgeforth v. Gray, 39 Miss. 136,
it was held that, where the construction of a will had been settled
upon demurrer to a bill in chancery, the court would not permit
that question to be reopened upon a hearing upon the merits, not-
withstanding the chancery court of Tennessee in the mean time
had placed a different construction upon the will. This is also
the rule in this court. Supervisors v. Kennicott, 94 U. S. 498;
The Lady Pike, 96 U.S.461; Thompson v. Maxwell Land Grant
& Railway Co.,168 U. S.451. See also Hook v. Richeson, 115
Illinois, 431; Brooklyn v. Orthwein, 140 Illinois, 620 ; McKin-
ney v. State, 117 Indiana, 26.

In this aspect the case is much like that of 7%e Muiual Life
Insurance Co. v. Kirchoff, 169 U. S. 103. In that case the in-
surance company had loaned money to Kirchoff and had filed
a bill to foreclose the trust deed. Pending this bill an agree-
ment was entered into for the release to Kirchoff of two of the
lots embraced in the foreclosure proceedings, but it was agreed
that these proceedings should be prosecuted, and as soon as the
company obtained a deed from the master, it would convey to
Kirchoff. No defence was made to the foreclosure, and the case
went to a decree and the property was sold. The case went to
the Supreme Court of Illinois, which found the agreement be-
tween Mrs. Kirchoff and the insurance company as claimed by
her; determined that she was entitled to the release sought, and
remanded the case for the purpose of an accounting. As stated
by the Chief Justice: “ The record does not disclose that any
right or title was specially set up or claimed under any statute
of, or authority exercised under, the United States in the courts
below, or in the Supreme Court of Illinois prior to the decision
of the latter court on the first appeal. . . . The errors there
assigned nowhere in terms raised a Federal question. And in
affirming the judgment of the appellate court the Supreme
Qourt did not consider or discuss any Federal question as such
In its opinion.” It appears to have turned upon questions of
fact. “It is now contended that it then appeared that defend-
ant claimed to hold an absolute title to the lots in question by
virtue of the foreclosure proceedings and of the master’s deed
obtained thereunder, and hence that the title was claimed un-
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i der an authority exercised under the United States; that a
Federal question was thereby raised on the record; and that
the decision of the case necessarily involved passing on the claim
of title.” Upon the second appeal, it was assigned as a Federal
question that the circuit court erred in entering a decree which
would in effect nullify the decree of foreclosure of the Circuit
Court of the United States, and in refusing to the defendant
leave to file the proposed amendment to its answer. *The ap-
pellate court on the second appeal held itself bound by the pre-
vious decision, and declined to enter on matters of defence which
might have been availed of. The Supreme Court was of the
same opinion, for it ruled that where a case which once had
been reviewed by the court, and remanded with directions as
to the decree to be entered, error could not be assigned on a
subsequent appeal for any cause existing at the time of the prior
judgment.” This court dismissed the writ of error, holding
that, as the Supreme Court did not reopen the case as to matters
previously adjudicated, and as the Federal question was not
set up upon the first appeal, there was no action of that court
in relation to it which we were called upon to revise. See also
Northern Pacific Railroad v. Ellis, 144 U. S. 458 ; Great West-
ern Tel. Co. v. Burnham, 162 U. S. 339.

It is true that in the suit under consideration the case was
not formally sent back for an accounting, but it was practically
so, since all the questions of law had been settled upon the first
appeal beyond the power of the circuit court to reopen, and
upon the remand that court could do nothing else than enter
judgment for the taxes of 1892, 1893 and 1894, as well as for
the taxes of 1895. The Supreme Court, in deciding that it
would not reopen the question involved upon the first hearing,
to let in the Federal defence presented by the new pleas, merely
settled a question of practice which we cannot review.

By another process of reasoning we are led to the same con-
clusion. No leave was applied for or granted to file these ad-
ditional pleas after the issues had been made up, as seems to .
be required by the practice in Mississippi, where it is said that
all such pleas must be presented, with the application to file
them to the court, that it may judge of the propriety of the pro-
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posed action, Hunt v. Walker, 40 Mississippi, 590 ; Pool v. Hill,
44 Mississippi, 306 ; Pfeifer v. Chamberlain, 52 Mississippi, 89,
90; and even if leave had been asked to file them, it was a
matter of discretion with the trial court to permit it, and a
matter of state practice which cannot be inquired into here.
Stevens v. Nichols, 157 U. 8. 8370 ; Mexican CUentral Railway
Co. v. Pinckney, 149 U. S. 194, 199; Long Island Water Co.
v. Brooklyn, 166 U. S. 688. We are therefore of opinion that
the Federal question was “specially set up and claimed” too
late to be of any avail to the plaintiffs in error.

2. But the very arguments urged upon us by the defendant
in error for holding that the Federal question was set up too
late, as well as the reasons given for affirming the decree of
the court in striking out the additional pleas, furnish a strong
argument in favor of the position assumed by the railroad com-
panies, that the Federal question was necessarily involved and
must have been passed upon at the first hearing. This argu-
ment is in substance that the pleas were properly stricken out,
because they presented no defence as the case then stood, by
reason of the decision of the Supreme Court on the first appeal.
77 Mississippi, 194, 237.

In order to ascertain exactly what was in issue and what
was decided by the Supreme Court, it is necessary to set forth
the facts at some length. The original declaration averred the
several consolidations by which the defendant companies were
formed ; the assessment of the same for taxation by the rail-
road commission; a copy of the assessment by counties; and
the refusal to pay. Annexed thereto as exhibits were copies
of the various charters and contracts of consolidations.

Underlying all the questions in the case are the following
provisions of the constitution of 1869 :

“ Article 12, section 13. The property of all corporations for
pecuniary profits shall be subject to taxation the same as that
of individuals.”

“Section 20. Taxation shall be equal and uniform through-
out the State. All property shall be taxed in proportion toits
value, to be ascertained as directed by law.”

By the twenty-first section of an act to incorporate the Mobile
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and Northwestern Railroad Company, approved July 20, 1870,
the State “ hereby agrees with said company (and which agree-
ment is irrepealable) that all taxes to which said company shall
be subject for the period of thirty years, are hereby appro-
priated and set apart, and shall be applied to the debts and
liabilities which the said company may have incurred in the
construction of said road, or for money borrowed by said com-
pany, upon lands or otherwise, to be used in constructing said
road, or paying debts incurred by said company, in construct-
ing the same. . . . Provided, however, That whenever the
profits of said company shall enable it to declare and pay to
the stockholders an annual dividend of eight per cent upon its
capital stock over and above the payment of its debts and lia-
bilities, then the appropriation of the taxes aforesaid shall cease,
and said taxes shall be paid by said company to the tax col-
lector, to be by him paid over as required by law.”

By an act of August 8, 1870, the provisions of this section
were extended to the Memphis and Vicksburg Railroad, the
Natchez and Jackson Railroad, and a number of others not
necessary here to be mentioned.

The Memphis and Vicksburg Railroad Company was incor-
porated the same day, August 8, 1870. The sixteenth section
of this act enacted “ that said company shall have the right and
power to consolidate the stock, property and franchises of the
road with any other road or roads, in or out of this State, at
any time the president and directors of the road may deem
proper, and upon such terms as may be consistent with the
powers conferred upon said company.”

By an act to incorporate the New Orleans, Baton Rouge,
Vicksburg and Memphis Short Line Railroad Company, (here-
inafter called the Baton Rouge Company,) approved March 9,
1882, it was enacted, sec. 25: “ That the company shall have
power and authority to purchase and hold any connecting rail-
road, and to operate the same or to consolidate the company
with any other company under the name of one or both ; but
when such purchase is made, or consolidation is effected, the
said company shall be entitled to all the benefits, rights, fran-
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chises, lands and property of every description helonging to
said road or roads so sold or consolidated.”

Both these two last-mentioned companies were consolidated
by an agreement made August 12, 1884, into the Louisville,
New Orleans and Texas Railway Company.

By an act approved March 3, 1882, and an act amendatory
thereto of March 15, 1884, the Memphis and Vicksburg Road
was authorized to consolidate with any other company or com-
panies, “ whether such company or companies have been incor-
porated under the laws of this State or of any other State, so
that all of the companies so consolidating shall be merged into
and become one company ; and the company so formed by such
consolidation shall be deemed and held to be a corporation
created by the laws of this State, and shall have, enjoy and
possess all the rights, ways, privileges, franchises, property,
grants and immunities, which are now possessed by the com-
panies which may enter into such consolidation, as fully as
though the same were conferred specially in this act.” An-
other section (5) applied the twenty-first section of the Mo-
bile and Northwestern charter to the company so consolidated.

By a further act of February 17, 1882, the Yazoo and Missis-
sippi Valley Railway Company (hereinafter called the Yazoo
Company) was authorized “ to consolidate with any other rail-
road company in or out of Mississippi upon such terms as the
consolidating companies might agree upon, . . . and upon
any such consolidation the said consolidated company shall have
:_md enjoy all the property, rights, privileges, powers, liberties,
Immunities and franchises herein granted ; but such consolida-
tion shall not have the effect of exempting from taxation the
railroad or property owned by such other consolidating com-
pany prior to its consolidation with the company hereby char-
tered; mor of exempting from taxation any property which
thg consolidated company may, after such consolidation, ac-
quire under the provisions of the charter of such other consoli-
date.d company.” Finally by the act of February 19, 1890, the
Louisville, New Orleans and Texas Company, and the Natchez,
Jackson and Columbus Company were authorized to consoli-
date with each other under the name of the Louisville, New
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Orleans and Texas Company, and upon such terms as might be
agreed upon by the companies.

In 1890 the State adopted a new constitution, the following
clauses of which only are pertinent :

“Skc. 180. All existing charters or grants of corporate fran-
chises under which organizations have not in good faith taken
place at the adoption of this constitution, shall be subject to
the provisions of this article,” ete.

“Sec. 181. The property of all private corporations for pecu-
niary gain shall be taxed in the same way and to the same extent,
as property of individuals, etc. Exemptions from taxation, to
which corporations are legally entitled at the adoption of this
constitution, shall remain in full force and effect for the time
of such exemptions as expressed in their respective charters,
or by general laws, unless sooner repealed by the legislature.”

On October 24, 1892, articles of consolidation were entered
into between the Louisville Company and the Yazoo Company,
the effect of which will hereafter be considered.

By the Code of Mississippi of 1892, section 3875, a system of
taxing the property of railroad companies by the railroad com-
mission was put in force. This article provided for a complete
schedule of the property of the company, the total amount of
its capital stock, its par value and the value of its franchise;
and, by a law subsequently enacted, February 7, 1894, a state
revenue agent was provided for, whose duty it was to enforce
the payment of taxes by all classes of property owners. It was
under the provisions of the laws of 1892 that this action was
begun.

The railroad companies went to a trial of these cases in an
obvious reliance upon’ two previous decisions of the Supreme
Court of Mississippi. In the first one, (Mississippi Mills v.
Cook, 56 Miss. 40,) that court held the constitutional provision,
that “the property of all corporations for pecuniary profits
shall be subject to taxation,” did not require that such corpora-
tions must always be subjected to taxation, but that their prop-
erty could not be placed beyond the reach of the taxing power;
and that the legislature might exempt property of a particular
class, whether the owners were corporations or natural persons
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—in other words, that the provision was mandatory as to the
liability of such property to be taxed, but permissive to the
legislature to tax it or exempt it, as might seem proper. It
further held that the provision of section 20, that “all property
shall be taxed in proportion to its value,” did not require that
all property should be taxed, or deny to the legislature the right
to exempt any ; that the legislature might exempt property of
a certain class, or property used for a certain purpose; that it
had the power to select such objects of taxation as it might
deem appropriate; but when any article of property was selected
for taxation, it must be taxed in proportion to its value, and not
specifically.

In the second case, Railroad Company v. Lambert, 70 Mis-
sissippi, 779, that court held the exemption in the twenty-first
section of the charter of the Mobile and Northwestern Railroad
was one which the legislature had power to confer, but not to
make irrepealable; that under the acts of August 8, 1870, and
March 5, 1878, this immunity from taxation was extended and
confirmed to the Natchez, Jackson and Columbus Railroad Cow-
pany, and by the act of February 19, 1890, authorizing a con-
solidation with the New Orleans, Louisville and Texas Company,
the latter company by its consolidation acquired the immunities
of the former company, and was entitled to the same exemption
from taxation; also, that after the consolidation of the Louis-
ville Company with the Yazoo Company, the latter succeeded
to the same immunity from taxation on that part of its lines
which formerly comprised the Natchez, Jackson and Columbus
Railroad. In short, these cases cover practically every point
involved in the case under consideration, and counsel evidently
acted upon the theory that it was unnecessary to specifically
set up and claim that there was a contract for exemption which
the legislature had subsequently impaired.

But upon the hearing of the case under consideration the
court (now differently constituted) overruled both of these cases,
apd held, first, that the legislature could not grant an exemp-
tion to a railway company under the counstitution of 1869 ;
second, that it could not grant an irrepealable exemption under
that constitution; third, that a new company was formed by
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the consolidation of October 24, 1892, and no exemption passed
into it ; fourth, that if the consolidation were a technical merger,
still section 180 of the constitution of 1890 prevented any ex-
emption from passing into it ; fifth, that any such exemption
was repealed by the acts of 1884, 1886 and 1890. Manifestly,
that court could not have held the railways liable for the taxes
in suit without deciding either that the provision of section 21
did not constitute a legal contract in view of the constitution of
1869, or that no such contract existed in favor of the plaintiffs
in error in view of the consolidations, or that the subsequent
tax legislation of the State of 1892 and 1894 did not impair
the obligation of that contract. All these were Federal ques-
tions, the vital one being whether the acts of 1892 and 1894
impaired the obligation of the contract, if any existed.

In short, the case is one of those frequently arising under the
second clause of Rev. Stat. section 709, in which the validity of
a state statute under the Constitution of the United States is
necessarily drawn in question, and the decision of the state court
being in favor of its validity, this court will take jurisdiction,
though the Federal question be not specially set up or claimed.
As we have repeatedly had occasion to hold, it is only in cases
arising under the third clause of the section where a right, title,
privilege or immunity is claimed, that the Federal question must
be specially set up. The cases are collected in Columbia Water
Power Comparny v. Columbia Electric Street Railway Company,
172 U. S. 475, 488. Thus, in Wellson v. Blackbird Creek Marsh
Co., 2 Pet. 243, the record did not show that the constitution-
ality of an act of a state legislature was drawn in question;
“but,” said the Chief Justice, * we think it impossible to doubt
that the constitutionality of the act was the question, and the
only question, which could have been discussed in the state
court.” So, in Satterlec v. Matthewson, 2 Pet. 380, it was said
that if it sufficiently appear from the record itself that the re-
pugnancy of the statute of a State to the Constitution of the
United States was drawn in question, this court has jurisdiction,
though the record does not in terms declare that this question
was raised. See also Crowell v. Randell, 10 Pet. 368 ; Furman
v. Nichol, 8 Wall. 44; Chicago Life Ins. Co. v. Needles, 113
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U. S. 574 ; Eureka Lake &c. Co.v. Yuba County,116 U. S. 410;
Ravkauna Co. v. Green Bay & Mississippe Canal, 142 U. S.
954. And the fact that the Supreme Court of the State did not
expressly refer to the contract clause of the Constitution does
not prevent our taking jurisdiction, if the applicability of such
clause were necessarily involved in its decision. As was said by
Chief Justice Waite in Chapman v. Goodnow, 123 U. 8. 540,
548: “If a Federal question is fairly presented by the record,
and its decision is actually necessary to the determination of
the case, a judgment which rejects the claim, but avoids all
reference to it, is as much against the right, within the mean-
ing of section 709 of the Revised Statutes, asif it had been spe-
cifically referred to and the right directly refused.”

The decision of the Supreme Court that the exemption in
the Mobile and Northwestern Railroad Company’s charter of
1870 was void under the constitution of 1869 was practically a
decision that the contract of the State was beyond the power
of the legislature and void, and hence there was no contract to
be impaired. But conceding this contract to have been valid,
another distinct question arose, whether that contract enured
to the benefit of the plaintiffs in error by the successive con-
solidations—in other words, whether, as to the plaintiffs in error,
there was any contract ever existing which the taxing legislation
of Mississippi could impair. Both these questions were ruled
against the railroads; and while the contract clause of the
Federal Constitution was not discussed, the case turned upon
the existence of such a contract, and no question seems to have
been made that, if there had been a contract, it was impaired
by the taxing legislation of 1892. As we have often held, that
where an impairment of a contract by state legislation is charged,
t!:e existence or non-existence of the contract is a Federal ques-
t%on, it is impossible to escape the conclusion that the founda-
tion of the whole case was, whether there was really a contract
which had been impaired, and that this was necessary to the
determination of the case. As already stated, this was a Fed-
eral question, and the fact that the Supreme Court did not in
terms discuss the contract clause of the Constitution does not
oust our jurisdiction. In view of this record and the opinions
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of the Supreme Court, the certificate of the Chief Justice, that
the validity of the state statutes was actually drawn in ques-
tion under the contract clause of the Constitution, was but a
further assurance of a fact already appearing. The motion to
dismiss must therefore be denied.

3. At the foundation of the right to a reversal of this case is
the question whether, conceding the validity of the exemption
or commutation provision contained in the twenty-first section
of the Mobile Company’s charter of July 21, 1870, such exemp-
tion enured to the plaintiffs in error under their successive con-
solidations. It will be borne in mind that the existing constitu-
tion of Mississippi was adopted November 1, 1890; that the
present Yazoo Company was formed October 24, 1892, (nearly
two years after the adoption of the coystitution,) by the con-
‘ solidation of the original Yazoo Company with the Louisville
‘ Company. By the act of August 8, 1870, the exemption con-
tained in the twenty-first section of the Mobile charter was
extended to the Memphis and Vicksburg Railroad, which was
chartered the same day. This charter gave it power to con-
solidate its stock, property and franchises with any other road
upon such terms as might be consistent with the powers con-
ferred upon the company. Twelve years thereafter, March 9,
1882, the Baton Rouge Company was incorporated with power
| to consolidate with any other company, and on March 3, 1882,
the Memphis and Vicksburg Company was also authorized to
I consolidate. ‘The same power had already been extended Feb-
f ruary 17, 1882, to the Yazoo Company.

It is unnecessary to discuss the terms of the first consolidation

of August 12, 1884, between the Tennessee Southern, the Mem-

: phis Company, the Baton Rouge Company, and the New Or-
% leans Company, forming the Louisville, New Orleans and Texas
Company, since this was made prior to the adoption of the new

constitution of 1890. We are specially concerned with the arti-

cles of consolidation between the Louisville Company, so or-

ganized, and the Yazoo Company, which were adopted Octo-

ber 24, 1892, and subsequent to the new constitution. The

I question in that connection is whether such consolidation created
a new corporation, or, in the language of section 180 of the con-
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stitution of 1890, whether it was a ‘ grant of corporate fran-
chises,” in which case, by the express language of that section,
such new corporation became subject to the provision of the
new constitution. In their articles of consolidation these com-
panies agreed “to and with each other, to unite, merge and
consolidate their several capital stocks, corporate rights, fran-
chises, immunities and privileges, and properties of every kind,
real, personal and mixed.” The first article provided that
“such consolidation shall be effected by uniting or merging the
stock, property and franchises of the party of the first part, (the
Louisville Company,) with and into the stock, property and
franchises of the said the Yazoo and Mississippi Valley Railroad
Company, without disturbing the corporate existence of the last-
named company, or the formation of any new, distinct corpo-
ration, unless such result shall be necessary to give legal effect
to this agreement ; but whatever may be the legal consequence
of the consolidation herein provided for, this agreement is to
stand and be effective.” This article was evidently drawn in
view of the decisions of this court upon the subject of merger
and consolidation, and evinces a desire to avoid the legal results
following from a consolidation of the two constituent companies
into a new corporation, but, at the same time, expresses a doubt
whether the agreement would not after all be construed to create
a new corporation. These doubts were unquestionably well
founded, and if the effect of the agreement be in law the crea-
tion of a new corporation, the expression of a wish that it should
not be so construed, is of course entitled to no weight. The
final clause, that in any event the agreement shall stand and be
effective, shows that effect should be given to all its stipulations,
whatever be its legal consequences.

Subsequent articles provided that the corporate name should
be the Yazoo and Mississippi Valley Railroad Company ; that
the capital stock should be fifteen million dollars ; that the stock-
holders of either of the constitutent companies should « have all
the rightsof a stockholder of the consolidated company, as fully
asif new shares of the consolidated company had been issued and
exchanged therefor; and in case the consolidated company shall
determine toissue new shares, such shares shall be exchangeable

VOL. CLXXX—2
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at par for the now outstanding shares of each of the constituent
companies ; ” that all the rights, powers, privileges, immunities
and franchises of the constituent companies should pass to the
| consolidated company, which should be managed by a board of
directors, whose names, for the purpose of the organization, were
given.

Reading this agreement in connection with the charters of
the several companies, and especially with that of the Memphis
and Vicksburg Railroad Company of March 3, 1882, providing
that “all of the companies so consolidating shall be merged into
and become one company, and the company so formed by such
consolidation shall be deemed and held to be a corporation
created by the laws of this State,” it is impossible to escape the
conclusion that a new corporation was created with a capital
stock of fifteen million dollars, and that the stockholders of the
constituent companies were to become stockholders of the new
company, share for share, “as fully as if new shares of the con-
solidated company had been issued and exchanged therefor.”
Some question was made in the state courts whether the shares
were actually issued in the new company. DBut the Supreme
Court having found that they were, we accept that finding as
conclusive. Power was expressly given to issue new shares, and
the usual course of business would justify us in inferring that
that was the method adopted. A new name was taken, which  §
was none the less a new one by reason of the fact that it was |
the name of one of the constituent companies.

It cannot be doubted that under this agreement it was con-
templated that the constituent companies should go out of exist-
ence, and that their officers should resign their trusts in favor
of the officers of the new company ; that their boards of direct-
ors should be supplanted by another board, the names of whose
members were contained in the agreement; that the stock of
the constituent companies should be surrendered and new stock
taken therefor, or, in lieu of that, that the old stock should be
recognized as the stock of the new company ; that the road
should be operated by men holding their commissions from the
new company, and that the entire administration of the func-
tions of the constituent companies should be surrendered to the

: |
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new corporation. In short, nothing was left of the constituent
companies but the memory of their existence—the mere shadow
of a name. But the new company which took their place sud-
denly sprang into life with a new corps of officers and a full
equipment for the successful operation of the road.

While as stated in Zomléinson v. Branch, 15 Wall. 460, the
presumption is that when two railroads are consolidated each of
the united lines will be respectively held with the privileges and
burdens originally attaching thereto, subsequent cases have set-
tled the law that where two companies agree together to con-
solidate their stock, issue new certificates, take a new name, elect
a new board of directors, and the constituent companies are to
cease their functions, a new corporation is thereby formed sub-
ject to existing laws. But if, as was the case in Zomlinson v.
Branch, one road loses its identity and is merged in another,
the latter preserving its identity, and issuing new stock in favor
of the stockholders of the former, it is not the creation of a new
corporation but an enlargement of the old one. In such case
it was held that where the company which had preserved its
identity held as to its own property a perpetual exemption from
taxation, it would not be extended to the property of the merged
company without express words to that effect.

In the earliest of these cases, Philadelphia, W: Umington dee.
LRailroad v. Maryland, 10 How. 376, it was held that a Mary-
land railroad, whose charter contained no exemption from tax-
ation, did not acquire such exemption by consolidation with
the Delaware and Maryland Railroad Company, whose charter
exempted the road from taxation, except upon that portion of
the permanent and fixed works which might be in the State of
Maryland.

In Central Railroad & Banking Company v. Georgia, 92
U. S. 665, 670, an act of the legislature authorized the Central
Railroad and the Macon Railroad to unite and consolidate their
stock, and all their rights, privileges, immunities and franchises,
under the name and charter of the Central Railroad, in such
manner that each owner of shares of stock of the Macon Road
should be entitled to receive an equal number of shares of the
stock of the consolidated companies. ¢ Whether,” said Mr. Jus-
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tice Strong, “such be the effect [consolidation or amalgamation]
or not, must depend upon the statute under which the consolida-
tion takes place, and of the intention therein manifested. If,in
the statute, there be no words of grant of corporate powers, it
is difficult to see how a new corporation is created.” It was
held that the act did not work a dissolution of the existing
corporations and the creation of a new company, since there
was no provision for a surrender of the stock of the shareholders
of the Central, and none for the issue of other certificates to
them. In that case, the road, whose charter contained the
exemption from taxation, was preserved intact by the consoli-
dation, and it was held that its exemption continued, while the
other road was to go out of existence. As already stated, in
the act authorizing the consolidation in this case of the Memphis
and Vicksburg Railroad Company, there is an express provision
that all the companies so consolidated shall be merged into and
become one company, and held to be a corporation created by
the laws of the State.

Other cases to the same effect, holding that the consolidation
did not operate as a dissolution of the constituent companies,
are Chesapeake & Ohio Railroad v. Virginia, 94 U. 8. T18;
Greene County v. Conness, 109 U. S. 104, and Zennessee v.
W hitworth, 117 U. S. 139.

It may be observed that all these cases turn upon the ques-
tion whether the new company inherited by consolidation cer-
tain privileges and immunities belonging to the constituent
companies, or one of them, and that no question arose as to the
applicability of a new constitutional inhibition intervening be-
fore the consolidation took place. This question, however, did
arise in Shields v. Ohio, 95 U. S. 319, where it was held that a
consolidation under a statute of Ohio of two or more railroad
companies worked their dissolution, and that the powers and
franchises of the new company thereby formed were subject to
“be altered, revoked or repealed by the General Assembly”
under a constitutional provision which took effect prior to the
consolidation. The statute in that case expressly provided that
the consolidated company should be a new corporation and
subject to the constitutional provision. A like ruling was made
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under a similar statute of Maine in Railroad Company v.
Maine, 96 U. S. 499. In Railroad Company v. Georgia, 98
U. S. 359, two railroad companies were consolidated by an act
of the legislature, which authorized the consolidation of their
stocks, conferred upon the consolidated company full corporate
powers, and continued to it the franchises, privileges and im-
munities which the companies bad held by their original char-
ters. We held in that case that a new corporation was created,
which became subject to the provisions of a statutory code,
adopted January 1, 1863, permitting the charters of private
corporations to be changed, modified or destroyed at the will
of the legislature. The case was distinguished from Ra:lroad
Company v. Georgia, 92 U. S. 665, as being a consolidation in-
stead of a merger. “Nor was it,” said Mr. Justice Strong, “a
mere alliance or confederation of the two. If it had been, each
would have preserved its separate existence as well as its cor-
porate name; but the act authorized the consolidation of the
stocks of the two companies, thus making them one company
in place of two. It contemplated, therefore, that the separate
capital of each company should go out of existence as the capi-
tal of that company.” To the same effect is St. Lowis, Iron
Mountain &e. Railway v. Berry, 113 U. S. 465.

The latest declaration of this court upon the subject is found
in Keokuk & Western Railroad v. Missouri, 152 U. 8. 301. In
that case, a railroad corporation chartered in Missouri in 1857,
with a provision that its property should be exempt from taxa-
tion for a period of twenty years after its completion, which
took place in 1872, was consolidated with an Towa corporation
in 1870, under a general law of Missouri; and in 1886 the con-
solidated road was sold under a deed of foreclosure to purchas-
ers, who conveyed it to an Iowa corporation. It was held that
the act of the legislature of Missouri authorizing the consolida-
tion, making one company of the two, whose stock should be
consolidated upon such terms as might be mutually agreed upon,
authorizing the adoption of a new corporate name and the ex-
change of the stock of the constituent companies for stock in
the new company, and providing for the filing with the secre-
tary of state of a copy of the consolidation agreement, which
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should be conclusive evidence of the consolidation and of the
corporate name of the new company, was in effect the extin-
guishment of the prior companies and the formation of a new
one; and that an intervening constitutional provision, adopted
in 1865, prohibiting exemptions from taxation, was thereby let
in and to be read as a part of the charter of the new company.

[n view of the terms of the consolidating agreement, to
which reference has already been made, and of the several acts
of the Legislature of Mississippi authorizing these consolida-
tions, we are of opinion that a new corporation was contem-
plated, and that, taken together, these several documents should
be read as if they had expressly provided, with legislative sanc-
tion, for the formation of a new association. Exemptions from
taxation are not favored by law, and will not be sustained un-
less such clearly appears to have been the intent of the legis-
lature. Public policy in all the States has almost necessarily
exempted from the scope of the taxing power large amounts of
property used for religious, educational and municipal pur-
poses; but this list ought not to be extended except for very
substantial reasons; and while, as we have held in many cases,
legislatures may in the interest of the public contract for the
exemption of other property, such contract should receive a
strict interpretation, and every reasonable doubt be resolved in
favor of the taxing power. Indeed, it is not too much to say
that courts are astute to seize upon evidence tending to show
either that such exemptions were not originally intended, or
that they have become inoperative by changes in the original
constitution of the companies. In cases arising under the Mis-
sissippi constitution of 1869, the method adopted in the charter
of the Mobile and Northwestern Company of commuting the
taxes was originally sustained under the theory that the pro-
vision of that constitution declaring “the property of all corpo-
rations for pecuniary profits shall be subject to taxation, the
same as that of individuals,” did not mean that it should be
necessarily subjected to taxation, but that it might be exempted
altogether by the legislature. Mississippi Mills v. Cook, 56
Mississippi, 40. But by the constitution of 1890, “all existing
charters or grants of corporate franchises under which organi-
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zations have not in good faith taken place at the adoption of
this constitution, shall be subject to the provisions of the ar-
ticle,” one of which was (section 181) that ¢ the property of all
private corporations for pecuniary gain shall be taxed in the
same way and to the same extent as property of individuals.”

It is true that in the act of March 9, 1882, authorizing the
Baton Rouge Company to consolidate, in the act of March 3,
1882, authorizing the Memphis and Vicksburg Company to con-
solidate, and in the act of February 17, 1882, authorizing con-
solidations by the Yazoo Company, there were provisions that
the consolidated companies should be entitled to the rights,
privileges, franchises, property, grants and immunities belong-
ing to constituent companies, among which, under the name of
immunities, might pass an exemption from taxation, as has been
sometimes held by this court; and had not the constitutional
provision of 1890 taken effect before the final consolidation of
1892, we might have been obliged to hold that the consolidated
company was entitled to the commutation of taxes provided for
in the twenty-first section of the charter of the Mobile and
Northwestern Company. But it is scarcely necessary to say
that, if the consolidation of 1892 resulted in a new corporation,
it would come into existence under the constitution of 1890,
with the disabilities attaching thereto, among which is the pro-
vision that “the property of all private corporations for pecun-
lary gain shall be taxed in the same way and to the same extent
as the property of individuals.” Even if the legislature, in these
several acts of consolidation, had expressly provided that the
new corporation thereby formed should be exempted from tax-
ation, the higher law of the constitution would be interpreted
as nullifying it to that extent.

A similar remark may be made with regard to the provision
that these companies might consolidate upon such terms as they
Sh'ould agree upon. Obviously such terms must be consistent
with the law existing at the time of the consolidation. It
could never have been the intention of the legislature, and if
1t were it would be vain, to permit these companies to adopt
SU(}h terms as they chose, if such terms were inconsistent with
existing laws. The language indicated evidently refers to the
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method adopted for the consolidation, whether it was to be any-
thing more than a simple merger, or whether it was to provide
for a surrender of the stock of the constituent companies, the
issue of new stock, the adoption of a new name and the choice
of a new board of directors. Under no circumstances would
they be interpreted as conveying rights to the new corporation
which the legislature was incompetent to confer.

Great stress is laid by the railroad companies upon the fact
that at the time these companies were incorporated the State
was without credit, the treasury without money, the issue of
state bonds in aid of public improvements forbidden by the
constitution, the levy of general taxes to assist in the build-
ing of the roads fruitless, the resources of the State having
been exhausted by the civil war, which had left the commu-
nity so poor that it was with difficulty the inhabitants could
raise the taxes necessary for carrying on the government;
that millions of acres of land were being abandoned and for-
feited to the State for non-payment of taxes and subsequently
sold at incredibly low figures; that the paramount necessity
was clearly the building of railroads to develop the resources
of the State, and yet that the topography of the country was
such that both the construction and the maintenance of the
roads was difficult and expensive, and railroad enterprises
promised very doubtful profits; that the lands along the river
bottoms were waste and swamp, uncultivated and unexplored,
and subject to annual inundations from the Mississippi; that
the levees had been swept away again and again, and Congress
asked for aid to rebuild them upon the ground of the impossi-
bility of the State to do the work; that in this condition of
affairs the best that could be done was to offer as a remunera-
tion to vote taxes as a consideration for building the road ; that
these proposals were accepted and carried out in good faitk_l;
that the result has been to increase the value of property in
portions of the State fully one hundred fold, and to immensely
increase the revenues of the State and counties, and that under
these circumstances the present repudiation of these contracts
by the State, by pleading a technical incapacity to contract, 15
a gross breach of public faith, and should be discountenanced
by the courts.
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Potent as these considerations are, they address themselves
to the legislative rather than to the judicial department of the
government. The legislature is the proper guardian of the
public faith, and in its action with respect to its own obliga-
tions, we are bound to assume that it will be guided, not only
by its present necessity for revenue, but by consideration of
its possible future needs. But whatever policy the State may
choose to adopt with respect to encouraging or discouraging
the investment of capital from abroad, the duty of the courts
is to declare the law as they find it, and avoid the discussion of
questions of policy, which are clearly beyond their province.
Certainly this court is not the keeper of the State’s conscience.
We have not thought it proper to inquire what were the answers
to these charges. Doubtless they are sufficient, or at least are
such as the legislature deemed to be sufficient, or it would not
have passed the taxing acts of 1892 and 1894. While we have
never hesitated to vindicate the right of individuals or corpora-
tions to enforce the performance of lawful contracts as against
subsequent legislation designed to impair them, we have always
exacted as a condition that the contract was one which the legis-
lature, or opposite party, had power to make under the Consti-
tution, and that the other party was chargeable with knowledge
of all its provisions in that connection. To enforce a perform-
ance, the plaintiff must also bring himself within the letter and
spirit of the contract, and thus provide against any change in
public sentiment which may render its performance obnoxious
or unpopular.

Being of opinion that the consolidation in question, which
took place nearly two years subsequent to the adoption of this
constitution, was a mew grant of corporate franchises within
the meaning of section 180, it follows that it became subject
to the provisions of section 181.

The question how far the case of Railroad Co. v. Lambert,
70 Mississippi, 779, is applicable as res adjudicata upon the
taxes involved in this case, is a local question, upon which we
are not called upon to express an opinion. We do not under-
stand it to be pressed as ground for reversal.

The judgment of the Supreme Court is therefore

Affirmed.
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YAZOO AND MISSISSIPPI VALLEY RAILROAD COM-
PANY ». ADAMS.

SAME ». SAME.

ERROR TO THE SUPREME COURT OF THE STATE OF MISSISSIPPI.
Nos. 855, 356. Argued October 22, 23, 1900.—Decided January 7, 1901,

These cases do not differ materially from the one just decided, (ante pagel),
except as to the year for which the taxes were assessed.

Tuis was an action against the Yazoo Company and the Illi-
nois Central Company for state, county, municipal and privi-
lege taxes for the year 1898, upon the property of the Louisville,
New Orleans and Texas Company, which became the property
of the Yazoo Company by virtue of the consolidation of Octo-
ber 24, 1892, and has since been operated by the defendants.

Mr. William D. Guthrie and Mr. Edward Mayes for plain-
tiffs in error. Mr. Noel Gale was on their brief.

Mr. F. A, Critz and Mr. Marcellus Green for defendant in

error.

Mkz. Jusrice Brown delivered the opinion of the court.

This case does not differ materially from the one just decided
except as to the year for which the taxes were assessed. A
joint plea was filed by the defendants setting up a claim to ex-
emption under the charter of the former Louisville Company,
which for twenty-five years from March 3, 1882, appropriated
all taxes to its constraction debts, with a proviso that this ap-
propriation should cease when the profits were sufficient to en-
able it to declare and pay an annual dividend of eight per cent
upon the capital stock over and above the payment of its debts
and liabilities. But this plea did not allege that the railroad
was built under this charter, nor that the profits had not been
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sufficient to pay the dividends, and a demurrer was interposed
for these reasons, which was sustained by the court.

Detendants then, under leave to answer over, filed two pleas,
of which the first, called the amended or second plea, rectified
the two foregoing omissions, and set up that this exemption was
an irrepealable contract of appropriation of the taxes, and pro-
tected by the contract clause and the Fourteenth Amendment.

The third plea set up the record and decision in failroad
Co. v. Lambert, 70 Miss. 799, as res adjudicata, and alleged
that the contrary decision of June 20, 1898, in the case of
Adams v. Yazoo Company was violative of the contract clause.
Then followed a maze of replications, rejoinders and demurrers,
into which it would be wholly unprofitable to enter. Suflice
it to say that from this “labyrinth of special pleadings,” as it
was termed by the Supreme Court, (77 Miss. 780,) three ques-
tions were evolved :

First. Whether the provisions of section 21 of the charter of
the Mobile and Northwestern Company constituted a valid and
irrepealable contract between the state and the railroad com-
pany under the Mississippi constitution of 1869.

Second. Whether, conceding its validity, the consolidation of
1892 operated to terminate this contract.

Third. Whether the decision in the Zambert case operated
as an estoppel against the prosecution of this action.

It is sufficient to say of the third question that it is not Fed-
eral in its character. What weight shall be given as an estop-
pel to a prior judgment of the same court is not a matter which
can be reviewed here. We do not understand this point to be
pressed.

The second question we have already disposed of in the main
case. The immunity from taxation, contained in the charters
of the constituent companies, did not enure to the new company
formed by the consolidation of 1892.

In the view we have taken of the second question, the first
becorpes immaterial, as we have held in the prior case.

It is stipulated that another case (No. 356) brought against
tl}ese companies for the taxes of 1898 upon the property of the
Natchez, Jackson and Columbus division of the Louisville Com-
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pany, now owned and operated by the Yazoo Company, shall
abide the result of this.
The judgment of the Supreme Court of Mississippi in these
cases is therefore
A ffirmed.

ILLINOIS CENTRAL RAILROAD COMPANY ». ADAMS.
ILLINOIS CENTRALRAILROAD COMPANY ». ADAMS.

YAZOO AND MISSISSIPPI VALLEY RAILROAD COM-
PANY v. ADAMS.

APPEALS FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE
SOUTHERN DISTRICT OF MISSISSIPPI.

Nos. 77, 78, 79. Argued October 24, 1900. — Decided January 7, 1901

An appeal to this court from a Circuit Court will not be dismissed upon the
ground that, after an injunction against the collection of certain taxes
was refused by the Circuit Court, and while the suit was still pending in
that court, defendant brought suit in the state court and recovered the
taxes in question. The defence of res adjudicata cannot be made avail-
able upon motion to dismiss an appeal.

Jurisdiction is the right to put the wheels of justice in motion, and to pro-
ceed to the final determination of the cause upon the pleadings and evi-
dence. It exists in the Circuit Courts, if the plaintiff be a citizen of one
State, the defendant a citizen of another, if the amount in controversy
exceed $2000, and if the defendant be properly served with process within
the district.

A failure to allege a compliance with the Ninety-fourth rule in equity con-
cerning bills brought by stockholders of corporations against the cor-
poration and other parties, does not raise a question of jurisdiction but
of the authority of the plaintiff to maintain his bill.

As the bill set up a contract with the State in a railway charter, and also
averred that such contract had been impaired by subsequent legislation,
it was held that the bill presented a case under the Constitution of the
United States, and that jurisdiction might be sustained upon that ground
alone.

The question whether a suit, nominally against an individual by name, is
in reality a suit against the State within the Eleventh Amendment to the
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Constitution, is a defence to the merits rather than to the jurisdiction of
the court.

Such defence should be raised either by demurrer or other appropriate
pleadings, and cannot be made available upon motion to dismiss.

Motions are generally appropriate only in the absence of remedies by regular
pleadings, and cannot be made available to settle important questions ot
law, or to dispose of the merits of the case.

As the suit was against a revenue agent appointed by the State who repre-
sented all the parties interested, to enjoin the collection of a gross sum
far exceeding the jurisdictional amount, the fact that such sum when col-
lected would ultimately be distributed in small amounts to the various
municipalities interested, does not defeat the jurisdiction of the court.

No. 77 was a bill in equity filed by the railroad company,
an Illinois corporation, against Wirt Adams, revenue agent, a
citizen of the State of Mississippi, the railroad commission of
that State, and the Canton, Aberdeen and Nashville Railroad
Company, a corporation of the State of Mississippi, to enjoin
the railroad commission from approving and certifying an as-
sessment for taxes on the Canton, Aberdeen and Nashville
Railroad for any of the years from 1886 to 1897 inclusive ; also
to enjoin the revenue agent from beginning any suit, or advis-
ing any of the counties or towns along the line of such road to
bring suit for the recovery of such taxes, and for a decree ad-
judging such railroad to be exempt from state and county tax-
ation for the years aforesaid.

A temporary injunction, issued upon the filing of the bill,
was subsequently discharged, an appeal taken to the Court of
Appeals, which was dismissed for the want of jurisdiction, and
a final decree subsequently entered in the Circuit Court dismiss-
ing the bill with the following certificate upon the questions
of jurisdiction :

_“L. That the complainant in its original bill showed no juris-
diction on the ground of diversity of citizenship. Defendants
claim that its interest was derivative through the Canton, Aber-
de'en and Nashville, and that the complainant had no right to
raise jurisdiction in the Federal courts by making the Canton,
Abe‘rdeen and Nashville Railroad Company a party defend-
ant in the cause.

“2. That the complainant by its original bill showed no juris-
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diction in this court because of the subject-matter stated, inas
much as the bill set forth no particular Federal question.

“3. That there was no jurisdiction in this matter, because the
bill was a suit against the State of Mississippi and in violation
of the Eleventh Amendment to the Constitution of the United
States.”

Mr. William D. Guthrie for appellant.

Mr. F. A. Oritz and Mr. Marcellus Green for appellees.
Mr. R. C. Beckett, Mr. S. Calhoun and Mr. Garner Wynn
Glreen, were on their brief.

Mkr. Justice Brown, after stating the case as above, delivered
the opinion of the court.

1. Motion was made to dismiss this bill upon the ground that
the purpose and object of the original injunction bill have failed
by reason of the fact that, (as appears from an affidavit filed
by Adams in this court since the case was docketed here,) after
the injunction was refused, and before the bill was finally dis-
missed or an appeal taken to this court, he filed a bill in equity
in the chancery court of Clay County, Mississippi, against the
Illinois Central Railroad Company and the Canton, Aberdeen
and Nashville Company to collect the same taxes involved
here, and in addition thereto the taxes for the year 1898 ; that
the defendants in their answer set up the same defences relied
upon here, which were overruled by the chancery court, and a
final judgment given against the property as a paramount lien,
June 16, 1899, from which decree an appeal is now pending
and undetermined in the Supreme Court of the State.

The argument is that, inasmuch as the injunction in this suit
was vacated by the Circuit Court, the assessment of taxes com-
pleted, and suit brought upon it and judgment recovered, the
appeal in this case is abortive and improper for the reason that
the very things the bill was filed to prevent are accomplished
facts, and the railway companies cannot be injured, inasmuch
as they have a complete remedy by writ of error to the Supreme
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Court of the State from this court, if any Federal question be
involved and decided against them by that court.

The question which arises upon this state of facts is, first,
whether a decree in an equity cause in a state court can be set
up as res adjudicata pending an appeal from such decree to the
Supreme Court of the State; and, second, whether, assuming
the decree to be still in force pending the appeal, it can be
pleaded as 7es adjudicata upon motion to dismiss the appeal in
this court. We are of opinion that thisis a defence to the merits
of the case, and is no ground for the dismissal of the appeal.
It would hardly be contended that, if this decree of the state
court had been pronounced before the bill was filed in the Fede-
ral court, the appeal would be dismissed upon motion upon that
ground ; much less that it could be set up as ground for dis-
missing an appeal to this court. The case is not different, if
the decree, instead of being rendered before the bill is filed in
the Federal court, is rendered after such a bill is filed, and
pending suit. In either caseit is a question whether it operates
as an estoppel. While the fact that an appeal has been taken
from such decree, which is still pending, introduces a new ele-
ment, it is still the same question whether the decree can be
made available as an estoppel upon motion to dismiss.

It is true that since the injunction against him was dissolved,
Adams has sued and has succeeded, but it does not follow that
his judgment may not be reversed by the Supreme Court when
plaintiff’s right to prosecute this bill would be revived.

We think the question is practically covered by the decision
of this court at the last term in the case of Huntington v. Laid-
ley, 176 U. 8. 668. In that case Huntington, as a receiver of
the Central Land Company, on February 28, 1891, filed a bill
in the Circuit Court of the United States against Laidley and
other defendants, to set aside certain deeds which were claimed
to be in fraud of the rights of the land company and a cloud
upon its title. Defendants answered and set up by way of es-
toppel certain judgments in the state courts rendered before
the bill was filed, in favor of Laidley and against the Central
L&n‘d Company in an action of ejectment, and also in a suit in
equity between them. The Circuit Court upon this state of
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facts certified to this court whether that court was without
jurisdiction, because of the pendency in the state court, prior
to the suit, of the action of ejectment begun by Laidley against
the Central Land Company, and also of the suit in chancery
brought in the state court prior to the commencement of the
case. It was held by this court that the question ¢ whether
the proceedings in any or all of the suits, at law or equity, in
the state courts, afforded a defence, either by way of res ad-
Judicata, or because of any control acquired by the state court
over the subject-matter to this bill in the Circuit Court of the
United States, was not a question affecting the jurisdiction of
that court, but was a question affecting the merits of the cause,
and as such to be tried and determined by that court in the
exercise of its jurisdiction.” ¢ The Circuit Court of the United
States,” said Mr. Justice Gray, “ cannot, by treating a question
of merits as a question of jurisdiction, enable this court (upon
a direct appeal on the question of jurisdiction only) to decide
the question of merits, except in so far as it bears upon the
question whether the court below had or had not jurisdiction
of the case.” So, too, in Reilly v. Bader, 50 Minnesota, 199, it
was held that a former adjudication could not be set up by motion
after trial and verdict. All that was held in Marsh v. Shepard,
120 U. 8. 595, was that one of several appellants cannot dismiss
an appeal to this court, if the other appellants oppose such dis-
missal, though after the appeal was taken the Supreme Court
of the State had enjoined all the appellants from enforcing their
claims. Motion was denied upon the grounds that one appel-
lant cannot control the appeal as against his co-appellants. In
Mills v. Green, 159 U. 8. 651, it was only held that where, af-
ter appeal taken, an event occurs which would render it impos-
sible for this court, if it should decide the case in favor of the
plaintiff, to grant him any effectual relief, the court will not
proceed to a formal judgment but will dismiss the appeal—in
other words, that the court will not decide moot cases. In the
case under consideration, however, the question still remains
whether a decree of a state court can be made available as an
estoppel pending an appeal to the Supreme Court, and this, as
already stated, is a defence upon the merits.
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As the Circuit Court certifies to this court, pursuant to sec-
tion 5 of the Courts of Appeal Act, that the bill was dismissed
for the want of jurisdiction, and this fact further appears on the
face of the decree discharging the restraining order and over-
ruling the motion for an injunction, the motion to dismiss must
be denied.

Coming now to the three questions certified upon the subject
of jurisdiction by the Circuit Court, we are next to inquire
whether such jurisdiction can be supported upon the ground
(1) of diversity of citizenship; (2) of a question arising under
the Constitution or laws of the United States; or (3) whether
it is ousted by the fact that the suit is against the State of
Mississippi in violation of the Eleventh Amendment to the Con-
stitution.

2. Plaintiff is averred to be a citizen of Illinois, and all the
defendants citizens of Mississippi; but it further appears that
the Illinois Central Company claims the right to bring the bill
upon the ground that it is the lessee of the property and a cred-
itor and a mortgage bondholder of the Canton, Aberdeen and
Nashville Railroad Company, whose property is sought to be
taxed. It seems that it was once the owner of all the bonds,
amounting to $2,000,000, but for some reason a subsequent
mortgage was executed, and under it bonds to the amount of
1,750,000 were issued and sold, and a like number of the first
two million issue were surrendered, and a note, secured by a
second mortgage, taken for the balance. The latter bonds and
note are averred to have been paid for at par in good faith,
and to be secured by a paramount lien, and in reliance upon
the charter as valid, and upon the mortgaged premises as being
frjee from taxation for twenty years. It is not averred in the
!0111 that the Canton Company has ever refused to sue, or has
1 any way been requested to sue, by the appellant, or by any
one else. The gravamen of the bill is that the Canton Com-
bany was chartered by the legislature of the State by act
Of. February 17, 1882, and that by such charter it © was exempt
'fI‘Qm taxation for a term of twenty years from the date of ap-
proval of this act.” e :

It is here insisted, and such seems to have been the opinion of
VOL. CLXXX—3
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the court below, that the appeal cannot be sustained under the
Ninety-fourth equity rule, which provides that every bill brought
by stockholders of corporations against the corporation and
other parties, founded on rights which may properly be as-
serted by the corporation, “must contain an allegation that the
plaintiff was a shareholder at the time of the transaction of
which he complains, or that his share had devolved on him
since by operation of law, and that the suit is not a collusive
one to confer upon a court of the United States jurisdiction of
a case, of which it would not otherwise have cognizance;” and
must “ also set forth with particularity the efforts of the plain-
tiff to secure such action as he desires on the part of the man-
aging directors or trustees, and, if necessary, of the shareholders,
and the causes of his failure to obtain such action.” Assuming,
under the affidavit of Adams, though made only upon infor-
mation and belief, that the plaintiff, the Illinois Central, owns
a majority of the stock of the Canton Company, we are still of
the opinion that the defence set up under the Ninety-fourth
rule does not raise a question of jurisdiction, but of the author-
ity of the plaintiff to maintain this bill. Jurisdiction is the
right to put the wheels of justice in motion and to proceed to
the final determination of a cause upon the pleadings and evi-
dence. It exists in the Circuit Courts of the United States
under the express terms of the act of August 13, 1888, if the
plaintiff be a citizen of one State, the defendant a citizen of
another, if the amount in controversy exceed $2000, and the
defendant be properly served with process within the district.
Excepting certain guasi-jurisdictional facts, necessary to be
averred in particular cases, and immaterial here, these are tl'le
only facts required to vest jurisdiction of the controversy in
the Circuit Courts. It may undoubtedly be shown in defence
that plaintiff has no right under the allegations of his bill or
the facts of the case to bring suit, but that is no defect of juris-
diction, but of title. It is as much so as if it were sought to
dismiss an action of ejectment for the want of jurisdiction, by
showing that the plaintiff had no title to the land in controversy.
At common law neither an infant, an insane person, ma}rrled
woman, alien enemy, nor person having no legal interest in the
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cause of action, can maintain a suit in his or her own name;
but it never would be contended that the court would not have
jurisdiction to inquire whether such disability in fact existed,
nor that the case could be dismissed on motion for want of
jurisdiction. The right to bring a suit is entirely distinguish-
able from the right to prosecute the particular bill. One goes
to the maintenance of any action; the other to the mainte-
nance of the particular action. Thus it was held in the case
of Smith v. McKay, 161 U. 8. 355, and Blythe v. Hinckley, 173
U. 8. 501, that it was not a question of the jurisdiction of the
Circuit Court that the action should have been brought at law
instead of in equity. The question in each case is whether the
plaintiff has brought himself within the language of the juris-
dictional act, whatever be the form of his action, or whether it
be at law or in equity. The objection that plaintiff has failed
to comply with the Ninety-fourth rule may be raised by de-
murrer, but the admitted power to decide this question is also
an admission that the court has jurisdiction of the case.

3. But we are also of opinion that the bill presents a case
under the Constitution of the United States, and that jurisdic-
tion may be sustained upon that ground alone. The bill set
forth the provisions of the constitution of 1869, and the inter-
pretation put upon it in the case of Mississippi Mills v. Cook,
56 Mississippi, 40, rendered in 1878, wherein that court con-
strued these provisions, and declared that they did not require
the legislature to tax the property of corporations for pecuniary
profits; that this ruling had been repeatedly affirmed and had
become the settled rule of property in the State, adopted and
acted upon by the legislative, judicial and executive depart-
ments. The bill further alleged a continued course of legisla-
th.e exemption of railway properties from taxation; that the
rallroaq commission had never before denied the validity of the
exemption of the Canton Company, nor attempted to assess that
company for taxation; that the constitution of 1890 expressly
provided that exemptions from taxation to which corpora-
tlons were legally entitled at the adoption of this constitution
should remain in full force and effect for the time of such exemp-

tie ; . 5
o1, as expressed in their respective charters, or by the gene-
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ral laws, unless sooner repealed by the legislature, and that suc-
cessive legislatures had since the adoption of that constitution
refused to repeal exemptions contained in charters thereto-
fore granted ; that the plaintiff, upon the faith of this interpre-
tation of the constitution of 1869, and of a provision in the
charter of the Canton Company exempting it from taxation for
twenty years, advanced over $2,500,000 to build and equip the
road ; that the same was built with the money so furnished;
that a lease of such road was executed to plaintiff, and that it
had since been and is now in possession of the property; that
the charter, with its exemption, the right to lease and the lease
itself, were contracts rightfully made in view of the settled law
as declared, and were valid under the constitution of Mississippi
as previously expounded, and that the obligations of these con-
tracts were binding as against any subsequent change of judi-
cial decision. The bill further averred that the defendants,
“claiming to act under laws of said State, passed subsequently
to said charter and its acceptance, are endeavoring to and will,
illegally, impair and destroy the obligations of said charter
contract, as aforesaid, unless restrained by your honors, .
and that they are also attempting and claim that they have
succeeded in fastening upon said railroad a first and paramount
lien under acts of said State, passed in 1892 and 1894, and acts
done by them in 1898 which displaces and is paramount to the
lien to secure said mortgage bonds.” It also denied the consti-
tutional power of subsequent legislatures to compel the pay-
ment of taxes retroactively, while not denying its power to
repeal the exemption in the charter as to future taxes, and,
generally, that the contract had been impaired by the acts of
the legislature ordering the assessment of the property for tax-
ation. !
The bill clearly avers a case arising under the Constitution
of the United States, and is one of which the Circuit Court
would have jurisdiction irrespective of the citizenship O.f the
the parties. As we had occasion to observe in City Railway
Company v. Citizens’ Street Railroad Company, 166 U. S. 5‘57,
564, “ whether the State had or had not impaired the obliga-
tion of this contract was not a question which could properly
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be passed upon, on a motion to dismiss, so long as the com-
plainant claimed in its bill that it had that effect, and such
claim was apparently made in good faith and was not a frivo-
lous one.” See also New Orleans v. New Orleans Water Works
Company, 142 U. 8. 79, 88.

4. The question whether this is a suit against the State within
the Eleventh Amendment to the Constitution, which provides
that the judicial power of the United States shall not be con-
strued to extend to suits against one of the United States by
citizens of another State, is also one which we think belongs to
the merits rather than to the jurisdiction. If it were a suit
directly against the State by name, it would be so palpably in
violation of that amendment that the court would probably
be justified in dismissing it upon motion; but the suit is not
against the State but against Adams individually, and if the
requisite diversity of citizenship exist, or if the case arise under
the Constitution or laws of the United States, the question
whether he is so identified with the State that he is exempt from
prosecution, on account of the matters set up in the particular
bill, are more properly the subject of demurrer or plea than of
a motion to dismiss. This seems to have been the opinion of
Chief Justice Marshall in Osborn v. Bank of the United States,
9 Wheat. 738, 858, wherein he makes the following observa-
tion: “The State not being a party on the record, and the court
having jurisdiction over those who are parties on the record,
the true question is not one of jurisdiction, but whether, in the
exercise of its jurisdiction, the court ought to make a decree
against the defendants; whether they are to be considered as
having a real interest, or as being only nominal parties.”

It may be said in a certain sense that the judicial power does
1ot extend to civil suits (at least if begun by capias) against
members of Congress or of the state legislatures, pending the
Sesslon; or against witnesses going to, attending or returning
ff‘Om courts of justice; or against bankrupts for causes for ac-
tion arising before bankruptcy and covered by the discharge;
Or against infants upon their general contracts; or against the
owners of vessels who have petitioned for a limitation of liabil-
Lty ; but it was never doubted that such power extended to an
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examination of the question whether the defendant was entitled
to the exemption of liability claimed by him, and in passing
upon this question the court necessarily assumed jurisdiction
of the cause. In the great case of Chisholm v. Georgia, 2 Dal-
las, 419, it was never intimated, either by court or counsel,
that the question of the suability of the State was not within
the jurisdiction of the court to decide, the whole argument be-
ing addressed to the question of non-liability to a eitizen of
another State. In that case the process was served upon the
Governor of the State, but as he did not appear, counsel for the
plaintiff made a motion that unless the State caused its appear-
ance to be entered judgment should be rendered by default.
This seemed to be the only method by which the court could
be called upon to pass upon the suability of the State, and was
in reality a motion for judgment. See also Hans v. Louisiana,
134 U. S. 1.

But where the suit is against an individual by name, and he
desires to plead an exemption by reason of his representative
character, he does not raise a question of jurisdiction in its
proper sense. As already observed, this question depends upon
the language of the statute, although the word “jurisdiction”
is frequently, and somewhat loosely, used to indicate the right
of the plaintiff to sue, or the liability of the defendant to be
sued, in a particular case. To put a familiar test: can it be
possible that if the plaintiff company were to succeed in this
suit, the decree in its favor could be attacked collaterally as
null and void for want of jurisdiction, by reason of the fact
that the bill failed to allege a compliance with the N inety-fourth
rule in equity, or because the defendant was really a represen-
tative of the State, and the suit was in fact a suit against the
State ?

But whether this be a question of jurisdiction or not, we
think it should be raised either by demurrer to the bill, or by
other pleadings in the regular progress of the cause. Mf)UODS
are generally appropriate only in the absence of remedies .by
regular pleadings, and cannot be made available to settle im-
portant questions of law, or to dispose of the merits of the case.
Howard v. Waldo, 1 Root, 538; Conger v. Dean, 3 Iowa, 463;
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Lyon v. Smith, 66 Mich. 676; Bloss v. Tacke, 59 Missouri, 174 ;
Chapman v. Blakeman, 31 Kansas, 684 ; 2l v. Hermans, 59
N.Y. 396 ; Oregon & Transcontinental Co.v. Northern Pacific
Railroad, 32 Fed. Rep. 428; The Othello, 1 Ben. 43 ; Cushing
v. Laird, 4 Ben. 70.

In Fitts v. McGhee, 172 U. S. 516, where a suit was brought
against state officers to enjoin them from proceeding under an
alleged unconstitutional law, the question whether they were
representatives of the State was disposed of upon answers filed
by officers of the State.

5. The question whether the amount in controversy be suffi-
cient to sustain this bill is not one of those certified by the Cir-
cuit Court, nor upon which that court expressed an opinion;
but, assuming it to be properly before us, we think that juris-
diction cannot be defeated upon that ground. The allegation
of the bill is that the taxes assessed amount to a “large sum,
much more than twenty thousand dollars, to wit, the sum of
dollars.” The suit is against the revenue agent, who
represents all the parties interested, to enjoin the collection of
a gross sum far exceeding the jurisdictional amount. How that
sum, if collected, would ultimately be disposed of, and to which
and in what proportions and amounts it would be parcelled out
to the several municipalities interested, is one which does not
arise upon the face of the bill, and is unnecessary to be considered
here. In Walter v. North Eastern Railroad Co.,14770. 8. 370,
the bill was filed by the railroad company against the officers of
fouxj counties through which the road passed to enjoin the col-
lection of certain taxes. Theamount applicable to each county
Was stated in the bill, and it appeared that in each case it was
mL}ch less than $2000. It was held that had these taxes been
paid under protest and the plaintiff sought to recover them
back, it would have been obliged to bring separate actions in
each county, as the amount recoverable from each county would
t:e d_lﬂ?erent, and no joint judgment could possibly be rendered.
So, if the injunction had been sought in a state court, the de-
féndants could not have been joined in one bill, but a separate
bill would have had to be filed in each county. This was also
the case in Fishback v. Western Union Telegraph Co.,161 U. 8.
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96. These cases are quite distinguishable from those which
hold that an action may be maintained for a lump sum, though
such sum when collected may be subsequently distributed among
various parties, each receiving less than the jurisdictional amount.
Shieldsv. Thomas, 17 How. 8, 4; Rodd v. Heartt, 17 Wall. 354 ;
The Connemara, 103 U. 8. 754 ; New Orleans Pacific Railway
Co. v. Parker, 143 U. S. 42.

In passing upon these questions we wish it to be distinctly un-
derstood that we express no opinion in this case except upon the
jurisdiction of the Circuit Court to entertain this bill, and its
authority to pass upon the several defences set up in response
thereto. We do not say that the court may not ultimately come
to a conclusion to dismiss the bill upon its own allegations, if
the several questions be raised by demurrer; but we do not
think it was proper to dispose of them by motion to dismiss for
want of jurisdiction. The difficulty we find in the case is that
the defendant has confused that which is jurisdictional with that
which is not, and has attempted to forestall the ultimate action
of the court by attacking its jurisdiction upon propositions which
belong to the merits.

No. 78, another case between the same parties, arises upon a
similar record. This was also a bill by the Illinois Central Com-
pany against the revenue agent and railroad commission of the
State, and against the Yazoo and Mississippi Valley Railway
Company, to enjoin the assessment of taxes on railroad property
formerly belonging to the Natchez, Jackson and Columbus Rail-
road Company for the years 1886 to 1891 inclusive. The plain-
tiff sued as owner of all but four shares of the capital stock of
the Yazoo Company, which company in turn owned a large
part of the capital stock of the Louisville, New Orleans and
Texas Company, of which plaintiff was a large bondholder. The
Louisville Company had acquired by purchase the property and
franchises of the Natchez, Jackson and Columbus Company,
which was sought to be taxed by the assessment enjoined. The
bill further set forth the consolidation of the Louisville Com-
pany with the Yazoo Company upon which the ﬁrs‘? of these
cases turned, and claimed all the immunities belonging to the
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constituent companies. The same questions are presented by
the record and the same result must follow.

Still another case (No. 79) is brought by the Yazoo and Mis-
sissippi Valley Railway Company, consolidated October 24,
1892, with the Louisville, New Orleans and Texas Company,
whereby all the property and franchises formerly belonging to
the Natchez, Jackson and Columbus Company were transferred
toand became the property of the plaintiff, including which were
the contract rights of the Natchez Company under section 21
of the Mobile and Northwestern charter. This suit was brought
to enjoin the collection of taxes for the year 1898 upon the prop-
erty originally belonging to the Natchez and Louisville Com-
panies. As the plaintiff was a citizen of Mississippi no question
of the diversity of citizenship arose, and jurisdiction was not
claimed upon that ground. The questions are otherwise identi-
cal with those presented in the former cases, and a similar re-
sult must follow.

The decrees of the Circuit Court dismissing the bills in these
cases for the want of jurisdiction must therefore be reversed,
and the cases remanded to that court for further proceedings
not inconsistent with this opinion.

YAZOO AND MISSISSIPPI RAILROAD COMPANY w.
ADAMS.

ERROR TO THE SUPREME COURT OF THE STATE OF MISSISSIPPI.
No. 80. Submitted October 22, 1900.—Decided January 7, 1901.

A writ of error to the Supreme Court of a State cannot be sustained when
the only question involved is the construction of a charter or contract,
a‘m_l("lgh it appear that there were statutes subsequent to such charter
which might have been, but were not, relied upon as raising a Federal
q.uestion concerning the construction of the contract. If the sole ques-
tion be whether the Supreme Court has properly interpreted the contract,
and there be no question of subsequent legislative impairment, there is
Do Federal question to be answered. The court is not bound to search
the statutes to find one which can be construed as impairing the obliga-
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tion of the charter, when no such statute is set up in the pleadings or in
the opinion of the court.

Such omission cannot be supplied by the certificate of the Chief Justice
that, upon the argument of the case, the validity of the subsequent leg-
islation was drawn in question, upon the ground of its repugnancy to the
Constitution of the United States.

Tris was an action begun in the circuit court of Hinds
County, Mississippi, by Adams, as state revenue agent, suing for
the use and benefit of certain cities and towns through which
the defendant railway runs, to recover municipal taxes upon its
property for the years 1893 to 1896, inclusive.

A demurrer to the declaration having been sustained upon
the ground that the exemption claimed by defendant in its
charter was perpetual and unconditional as to the municipal
taxes, an appeal was taken to the Supreme Court which reversed
the action of the circuit court, and remanded the case for a new
trial. 75 Mississippi, 275. An amended declaration having been
filed claiming taxes from 1886 to 1897 inclusive, defendant in-
terposed pleas (1) of the general issue; (2) that defendant was
organized under an act of February 17, 1882, containing the

- following provision in section 8: “That in order to encourage

the investment of capital in the works which said company is
hereby authorized to construct and maintain, and to make cer-
tain in advance of such investment, and as an inducement and
consideration therefor, the taxes and burdens which this Sta‘te
will and will not impose thereon, it is hereby declared that sa.Id
company, its stock, its railroads and appurtenances, and all its
property in this State, necessary or incident to the full exercise
of all the powers herein granted—not to include compresses and
oil mills—shall be exempt from taxation for a term of twgnt}{
years from the completion of said railroad to the Mississippl
River, but not to extend beyond 25 years from the date of the
approval of this act; and when the period of exemption herein
prescribed shall have expired, the property of said railroad may
be taxed at the same rate as other property in this State. All
of said taxes to which the property of said company may be
subject in this State, whether for county or State, shall be col-
lected by the treasurer of this State and paid into the state
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treasury, to be dealt with as the legislature may direct ; but said
company shall be exempt from taxation by cities and towns ;”
that the railroad was completed to the Mississippi River, Octo-
ber 25,1892, by a consolidation with the Louisville, New Orleans
and Texas Railway Company, which had constructed and was
then the owner of certain branches which reached the Missis-
sippi River at several different points; (3) that after the com-
pany was organized, but before its line was finally located and
constructed, the municipal authorities of the city of Jackson
adopted an ordinance releasing the road from all city taxation
for twenty years from date, provided it selected Jackson for its
southeastern terminus, and provided further that the work on
said road be commenced within one year and be completed
within three years to Yazoo City ; and that such ordinance was
accepted and complied with by the defendant; (4) that, prior
to the assessment of these taxes, defendant leased its road to the
[llinois Central for a term of fifty years, which, until the bring-
ing of this suit held and operated such road under such lease;
that by its terms the Illinois Central agreed to pay and dis-
charge all taxes assessed upon the defendant company ; that
under defendant’s charter it was exempted from all municipal
tgxation; that the right of the legislature to make such exemp-
tion had been judicially recognized in the case of Mississipps
.M ills v. Cook, 56 Mississippi, 40, and that such exemption entered
nto and constituted a part of the aforesaid lease, and of the
gharter contract between the defendant and the State ; and that
“ the said exemption, by said charter conferred, has never been
repealed by the legislature of said State,” but that during the four
years named the legislature refused to pass bills introduced to
repeal such exemption.

A new trial resulted in a verdict for the plaintiff, which was

aﬁ.il‘mef‘i by the Supreme Court. 76 Mississippi, 545. Hence
this writ of error,

iﬂ[r. William D. Quthrie and Mr. Edward Mayes for ap-
pellants, M. Noel Gale, Mr. James Fentress and Mr. J. M.

LDckinson were on their brief.
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Mr. F. A. Oritz and Mr. Marcellus Green for appellees.
Mr. R. C. Beckett was on their brief.

Mg. Justice Brown, after stating the case, delivered the opin-
ion of the court.

Motion was made to dismiss for the want of a Federal ques-
tion. The ground of the motion is that, while the second and
fourth pleas set up the exemption contained in the charter from
all municipal taxation, and the third pleads the exemption from
city taxation by the ordinance of the mayor and aldermen of
the city of Jackson, and inferentially at least, that these consti-
tute a contract under which the road was built, there is not
only no averment that this contract had been impaired by sub-
sequent legislation, but no discussion of the case in that aspect
by the Supreme Court, which held that under a proper con-
struction of the charter the railroad company is not entitled to
an exemption from municipal taxation, because the road had
never been completed to the Mississippi River. There was un-
doubtedly legislation both before and subsequent to the charter
of this company, February 17, 1882, authorizing municipalities
to impose taxes, but no allusion to them is made either in the
pleadings, proofs or in the opinion of the Supreme Court.

The case then resolves itself into this: whether jurisdiction
can be sustained when the only question involved is the con-
struction of a charter or contract, although it appear that there
were statutes subsequent thereto which might have been, but
were not, relied upon as raising a Federal question concerning
the construction of the contract. There is no doubt of the
general proposition that, where a contract is alleged to haye
been impaired by subsequent legislation, this court will put ifs
own construction upon the contract, though it may diffel’ from
that of the Supreme Court of the State. The authorities upon
this point are very numerous, but they all belong to a class of
cases in which it was averred that, properly construed, the con-
tract was impaired by subsequent legislation ; but, if thq sole
question be whether the Supreme Court has properly inter-
preted the contract, and there be no question of subsequent
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legislative impairment, there is no Federal question to be an-
swered. Lehigh Water Co. v. Haston, 121 U. 8. 388.

To sustain our jurisdiction under the second clause of Rev.
Stat. sec. 709, relied upon here, there must be drawn in question
the validity of a state statute upon the ground of its being re-
pugnant to the Constitution or Jaws of the United States; but
of what state statute is the validity attacked in this case?
None is pointed out in the record ; none set up in the pleas;
none mentioned in the opinion of the court. In fact, in the
fourth plea it is expressly averred that “the exemption by said
charter conferred has never been repealed by the legislature of
the State ;”” and we are only asked to infer that certain stat-
utes describing in detail methods of municipal taxation did in
fact impair the obligation of the chartered contract. But are
we bound to search the statutes of Mississippi to find one
which can be construed as impairing the obligation of the char-
ter? Itis true that, in the first assignment of error in this
court, it is averred that the Supreme Court of the State erred
in rendering its judgment, whereby the tax provisions of the
Annotated Code of 1892, providing for the office of revenue
agent, and chapter 34 of the Laws of 1894, defining the powers
of that office, “ were given effect against the contract rights of
the plaintiffs in error,” contrary to the contract clause of the
Constitution ; but no mention is made of this in the assignments
of error filed in the Supreme Court of the State, which were
of the most general description, and no allusion is made to the
Code of 1'892 or of the act of 1894 in the opinion of the court.

There Is laxity of pleading, in failing to set up the subse-
quent law impairing the obligation of the contract, which ought
1ot be encouraged. Granting that, as the case arose under the
second clause of Rev. Stat. sec. 7 09, the invalidity of the stat-
ute need not be “ specially set up and claimed,” it must appear
under thﬁe most liberal construction of that section that it was
nf%cessanly in\fo]ved, and must indirectly, at least, have been
5388}?1(;1 tllllpon in the opinion of the Supreme Court; but, for
e ag; taxe?lt ;ppea?s, th'e very statutes under which this road
althongh othgise In. existence bef'ore the road was charter:ed-,

, prescribing a different method of assessing
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and collecting such taxes, may have been passed subsequent
thereto. This subsequent legislation, however, may have had,
and apparently did have, nothing to do with the disposition of
the case.

Three recent cases in this court are pertinent in this connec-
tion. In Central Land Co.v. Lazdley, 159 U. S. 103, an action
of ejectment was brought by Laidley against the land company
in a court of West Virginia. The case turned upon the defec-
tiveness of a wife’s acknowledgment to a deed of land. The
Court of Appeals of Virginia, prior to the organization of the
State of West Virginia, had in several cases held that acknowl-
edgments in this form were sufficient; but the Court of Ap- .
peals of West Virginia in this case held it to be insufficient, and
the change of the settled construction of the statute was charged
as an impairment of the contract. This court held that under
the contract clause of the Constitution, not only must the obliga-
tion of the contract be impaired, but it must have been impaired
by some act of the legislative power of the State and not by
decisions of the judicial department only. ¢ The appellate juris-
diction of this court,” said Mr. Justice Gray, “upon writ of
error to a state court, on the ground that the obligation of a
contract has been impaired, can be invoked only when an act
of the legislature alleged to be repugnant to the Constitution of
the United States has been decided by the state court to be
valid, and not when an act admitted to be valid has been mis-
construed by the court. The statute of West Virginia is ad-
mitted to have been valid, . . . and it necessarily follows
that the question submitted to and decided by the state court
was one of construction only, and not of validity.” It was said,
by Mr. Justice Miller in Know v. Erchange Bank, 12 Wall. 379,
383: “ We are not authorized by the judiciary act to review the
judgments of the state courts because their judgments refuse to
give effect to valid contracts, or because those judgments, 1n
their effect, impair the obligation of contracts. If we did, every
case decided in a state court could be brought here, where the
party setting up a contract alleged that the court had taken a
different view of its obligation to that which he held.”

So also in Twrner v. Wilkes County Commissioners, 173 U. S_.
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461, it was said that ¢ this being a writ of error to a state court,
we cannot take jurisdiction under the allegation that a contract
has been impaired by a decision of that court, when it appears
that the state court has done nothing more than construe its
own constitution and statutes existing at the time when the
bonds were issued, there being no subsequent legislation touch-
ing the subject.” In this case, too, the plaintiff in error sought
to take advantage of a change of judicial construction by the
Supreme Court of the State, which had held that the bonds
were void, because the acts under which they were issued were
not valid laws, not having been passed in the manner directed
by the constitution. '

The case of the Yazoo & Mississippi Valley Railroad Co.
v. Thomas, 132 U. 8. 174, is much relied upon by the plaintiff
in error, and is claimed to be full authority for the maintenance
of the writ in this case. This was a bill by the plaintiff in
error in the case under consideration to enjoin a collection of
taxes upon its property. ¢The illegality complained of was
that the tax was in violation of the company’s charter, by
‘Which it was insisted the property of the company incident to
1ts railroad operations was exempted from taxation ; and it was
averred that the charter, as respects the exemption claimed,
Was a contract irrevocable, and protected by the contract clause
of thfa Constitution of the United States; #hat the unwarranted
application of the general laws subsequenitly passed, as well as
the.application of the general laws in force at the time, is
équivalent to a direct repeal of the charter exemption ; that it
Isan eﬂ?ect'ual abrogation of its privilege of exemption by means
of authority exercised under the State.” Not only does it
appear from the opinion that the taxes in question were assessed
under an act passed in 1888, subsequent to the charter, but on
reference to the original bill, which we have consulted for that
purpose, we find that this act of April 3, 1888, was specially
i?cfnugfa:ﬁl pieaded in the bill, and was charged to be a viola-
A taxaiic arter contract, which .exe¥npt;ed thfa orator’s road
¥ on, and that suph application of said act was the
% easa repeal or revocation of the granted exemption, and
ferefore in violation of the Constitution of the United States
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forbidding such violation. In other words, the bill in that case
not only pointed out the exemptions contained in the plaintiff’s
charter, but also set up the subsequent statute, which it was
contended impaired the obligation of that contract. The bill
thus contained the allegation which is wanting in this case, and
put it in the power of this court to say whether the contract
set up in the bill had been properly construed by the state
court. This was also the case in Columbia Water Power Co.
v. Oolumbia Electric Street Roilway Co., 172 U. S. 475, and
MecCulloch v. Virginia, 172 U. S. 102.

If jurisdiction in this case be sustained, it results that when-
ever a state court gives a certain construction to a contract, it
is our duty to search the subsequent statutes and to find out
whether there be one which, under a different construction of
the contract, may be held to impair it. We must decline the
obligation. As was said by the Chief Justice in Powell v.
Brunswick County, 150 U. S. 433, 440 : “If it appear from the
record by clear and necessary intendment that the Federal
question must have been directly involved, so that the state
court could not have given judgment without deciding it, that
will be sufficient ; but resort cannot be had to the expedient of
importing into the record the legislation of the State as judi-
cially known to its courts, and holding the validity of such
legislation to have been drawn in question, and a decision
necessarily rendered thereon in arriving at conclusions upon
the matters actually presented and considered.” See also Louss-
ville & Nashwille Railroad Co. v. Lowisville,166 U. 8. 709,7 1§.

It is true that the Chief Justice of the Supreme Court certl-
fies that upon the argument of this case the validity of legisla-
tion of the State of Mississippi subsequent to the statute of
February 17, 1882, was drawn in question by the company
upon the ground of its repugnacy to the Constitution of phe
United States; but we have repeatedly held that such certifi-
cate is insufficient to give us jurisdiction where it does not
appear in the record, and that its office is to make more certain
and specific what is too general and indefinite in the record.
Lawler v. Walker, 14 How. 149 ; Gross v. United States Mort-
gage Co., 108 U. 8. 477. Tt is said in Lawler’s case that «the




QUEEN OF THE PACIFIC. 49

Statement of the Case.

statutes complained of in this case should have been stated.
Without that the court cannot apply them to the subject-matter
of litigation to determine whether or not they have violated
the Constitution or laws of the United States.” See also ZRail-
road Co. v. Rock, 4 Wall. 1775 Parmelee v. Lawrence, 11 Wall.
36; Powell v. Brunswick County, 150 U. S. 438, and cases
cited.
The writ of error is therefore
Dismissed.

QUEEN OF THE PACIFIC.

OERTIORARI TO THE OIRCUIT COURT OF APPEALS FOR THE NINTH
CIRCUIT.

No.130. Argued and submitted December 14, 1900.—Decided January 7, 1901,

A stipulation in a bill of lading that all claims against a steamship com-
pany, or any of the stockholders of the company, for damage to merchan-
dise, must be presented to the company within thirty days from the date
of the bill of lading, applies, though the suit be in rem, against the steam-
ship carrying the property covered by the bill of lading.

ln. the view of the facts that the loss occurred the day after the bill of lad-
Ing was signed, and the shippers were notified of such loss within three

days thereafter, the stipulation was a reasonable one, and a failure to pre-
sent the claim within the time limited was held a bar to recovery against
the company in bersonam or against the ship in rem.

The reasonableness of such notice depends upon the length of the voyage,

zlﬁe time at which the loss occurred, and all the other circumstances of
e case,

‘ T'Hls Was a joint libel by the Bancroft-Whitney Company, a
Cahforma_b corporation, and the firm of Hellman, Haas & Com-
pany against the steamship, Queen of the Pacific, owned by
the P amﬁo: Coast Steamship Company, to recover damages to
cerfain miscellaneous merchandise shipped April 29, 1888, at

?::;_Francisc(), to consignees at San Pedro in the State of Cali-
ia.

VOL. cLXXX—4
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The contracts of affreightment were evidenced by bills of lad-
ing in the usual form and with the usual exception of perils of
the sea, and amongst others with the following stipulation:

“It is expressly agreed that all claims against the P. C.S.8.
Co., or any of the stockholders of said company, for damage to
or loss of any of the within merchandise, must be presented to
the company within thirty days from date hereof; and that
after thirty days from date hereof, no action, suit or proceeding,
in any court of justice, shall be brought against said P. C. 8. 8.
Co., or any of the stockholders thereof, for any damage to or
loss of said merchandise ; and the lapse of said thirty days shall
be deemed a conclusive bar and release of all right to recover
against said company, or any of the stockholders thereof, for
any such damage or loss.”

The steamship left San Francisco about two o’clock in the
afternoon of April 29, 1888, bound for the port of San Diego
and intermediate ports, having on board a cargo of general mer-
chandise and upwards of two hundred persons. A little more
than twelve hours after she sailed, and about half past two o’clock
in the morning of the 30th, the steamer was seen to have sprung
a leak and to be taking in water through a watertight compart-
ment known as the starboard alleyway. At this time she had
a list of from five to eight degrees to starboard, which, when
she reached Port Harford, four or five hours afterwards, had
increased to an angle of thirty degrees. When about two
hundred and fifty or three hundred yards from the WhaI:f’
where she usually made her landing, she took the bottom m
about twenty-three feet of water, and in about twenty minutes
thereafter filled, sank and lay in a helpless condition for three
or four days. A diver, procured for that purpose, after re
peated efforts, found the leak and stopped it, whereupon the
water was pumped out of the vessel, and she was towed to
San Francisco, where she arrived the next day. Her cargo
was all discharged upon the wharf, and delivery thereof ten-
dered and accepted by the several owners, who gave the usual
average bonds. On May 19, that portion of the cargo belong-
ing to Hellman, Hass & Company was sold by them at public
auction. No claim for damage to the merchandise was made
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upon the owners of the Queen prior to the sale, nor were they
invited to such sale. In short, nothing further appears to have
been done for nearly four years, though the steamer was con-
stantly running to and from San Francisco, when on April 28,
1892, this libel was filed. Exceptions to the libel were inter-
posed and overruled, (61 Fed. Rep. 213,) and the case subse-
quently went to a hearing upon libel, answers and testimony,
and resulted in a decree for the libellants for the full amount of
their claim, (78 Fed. Rep. 155,) which was affirmed by the Court
of Appeals. 94 Fed. Rep. 180. Whereupon this writ of cer-
tiorari was granted.

Mr. Thomas B. Reed for the Pacific Coast Steamship Com-
pany.

Mr. Milton Andros for the Bancroft-Whitney Company
and others.

MR. Justice Browy, after making the foregoing statement,
delivered the opinion of the court.

'T.he Court of Appeals in its opinion dwelt upon several prop-
0§1t10ns arising upon the pleadings and evidence, but in the
view we have taken of the case we shall find it necessary to
discuss but one, which Is, in substance, that the libellants did
Dot, as required by the bill of ladin g, present to the company
their claims for damage to the merchandise within thirty days
’fv{“om the date of the bills of lading, April 27 and 28, 1888.
Lhere is no pretence of a compliance with this condition. Two
answers are made to this defence : First, that the limitation
applies only to claims against the steamship company or any of
the stockholders of said company, and not to claims against the
vessel ; second, that the limitation is unreasonable.

: 1. The first objection is quite too technical. It virtually
ilssumes th.a,t there were two contracts, one with the company
:::ilﬂon:e 5\*1[;11 the ship, the vehicle of transportation owned and
= ]“D) ed by the company ; and that while the company as to
all its other property is protected by the contract, as to this
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particular property, used in carrying it out, it is not so pro-
tected. DBut if such be the case with respect to this particular
stipulation, must it not also be so with respect to the other stip-
ulations in the bill of lading to which the company is a party
but not the ship? Thus, “the responsibility of said company
shall cease immediately on the delivery of the said goods from
the ship’s tackles.” Can it be possible that the responsibility
of the ship shall not cease at the same time? ¢ The company
shall not be held responsible for any damage or loss resulting
from fire at sea or in port; accident to or from machinery,
boilers or steam,” etc.; but shall the company be exempt and
not the ship? “It is expressly understood that the said com-
pany shall not be liable or accountable for weight, leakage,
breakage, shrinkage, rust, etc., . . . nor for loss of specie,
bullion, etc., unless shipped under its proper title or name, and
extra freight paid thereon ;” but shall the ship be liable for all
these excepted losses notwithstanding that the company is ex-
onerated? These questions can admit of but one answer. There
was in truth but one contract, and that was between the libel
lants upon the one part, and the company in its individual
capacity and as the representative of the ship, upon the other.

There is no doubt of the general proposition that restrictions
upon the liability of a common carrier, inserted by him in the
bill of lading for his own benefit and in language chosen by
himself, must be narrowly construed, still they ought not to be
wholly frittered away by an adherence to the letter of the con-
tract in obvious disregard of its intent and spirit. It istoo
clear for argument that it was the intention of the company to
require notice to be given of all claims for losses or damage to
merchandise entrusted to its care, and as such damage cou}d
only come to it while the merchandise was upon one of ifs
steamers or in the process of reception or delivery, and as the
owner would have his option to sue either én rem or in per-
sonam, it could never have been contemplated that in the one
case he should be obliged to give notice and not in the other.
In either event, the money to pay for such damage must come
from the treasury of the company ; and we ought not to give
such an effect to the stipulation as would enable the owner of
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the merchandise to avoid its operation by simply changing his
form of action. It would be almost as unreasonable to give it
this construction as to hold that it should apply if the action
were in contract, but should not apply if it were in tort. The
“claim” is in either case against the company, though the swi¢
may be against its property.

2. The question of the reasonableness of the requirement is
one largely dependent upon the object of the notice and the
length of the voyage. Thus, a notice which would be perfectly
reasonable as applied to steamers making daily trips, might be
wholly unreasonable as applied to vessels engaged in a foreign
trade. Indeed, a thirty-day notice, such as is involved in this
case, would be wholly futile as applied to a steamship plying
between San Francisco and trans-Pacific ports. Notice might
also be deemed reasonable, or otherwise, according to the facts
of the particular case. Thus, if the Queen had been driven out
tosea and was not heard from for thirty days, obviously the
provision would not apply, since its enforcement might wholly
destroy the right of recovery. The question is whether under
the circumstances of the particular case the requirement be a
reasonable one or not.

The Queen was engaged in short trips and in general trade
to San Diego, doubtless delivering merchandise in different
parcels and in different quantities to large numbers of con-
signees at the termini, and at intermediate ports. If any dam-
age oceurred to such articles, it was of the utmost importance to
the company to have the claim made as soon as possible, while
th.e witnesses, who must often be sailors, difficult to find and
still more difficult to retain, might be reached, and while their
memory was fresh, that the company might then know whether
1t had a defence to the claim. In case of a disaster oceurring
on such' voyage, it could hardly fail to be known in San Fran-
Cisco within three or four days from the time the steamer left
tl_lere. As a matter of fact, the bills of ladin g in this case were
signed April 27 and 28 ; the loss occurred on April 30, and no-
tice was mailed to the shippers on May 2. There were thus
over three weeks during which they were at liberty to make
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inquiries, examine into the facts, and determine whether to
make claim upon the company or not.

Similar stipulations requiring notices of losses to be given to
common carriers, express companies, telegraph and insurance
companies have so often been upheld by the courts, when rea-
sonable, that a review of the cases is quite unnecessary. Indeed,
this is not the first time that the question has been before this
court.

In Express Co. v. Caldwell, 21 Wall. 264, an agreement by
an express company that it should not be liable for any loss of
or damage to any package unless claim should be made therefor
within ninety days from its delivery to the company, was held
to be one which the company could rightfully malke, since the
time for transit required only about a day. In ZLewis v.
Great Western Railway Co., 5 H. & N. 867, there was a provi-
sion in the bill of lading that no claim for damage should be
allowed, unless made within three days after the delivery of
the goods. This was held to be valid. “The company, wish-
ing to guard against any allegation of neglect in the delivery
of goods confided to them, require that when the goods are de-
livered they shall be promptly examined and complaint at once
made if there is occasion for it. Such a condition is perfec'tly
reasonable. The law allows persons to make their own bargains
in matters of this sort.”

In Goggin v. Kansas Pacific Railway Co., 12 Ka,n.sas, 416,
there was a requirement that claims for damage to live stock
should be made in writing, before or at the time the stock was
unloaded. Plaintiff alleged that he had signed the bill of lading
under protest, and also verbally notified the servants of the
company of the damage, before the cattle were unloaded from
the cars, and immediately after giving verbal notice, sought for
writing materials to make out a written notice, but before he
was able to find them, the cattle were unloaded, so that no
notice was given. A demurrer was sustained to this reply, the
court holding that his inability to procure writing materials
was no excuse for not giving notice for more than a year afteri
ward. “The parties were competent to make thq contract, anc
did make it, and it must be held good, unless it is contrary to
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public policy.” See also Wolf' v. Western Union Tel. Co., 62
Penn. St. 83,

In Adams Express Co.v. Reagan, 29 Indiana, 21, where a
package was shipped from a town in Indiana to Savannah,
Georgia, during the civil war, when transportation was much
interrupted, it was held that a condition that the carrier should
not be liable unless a claim was presented within thirty days
after shipment was unreasonable. It was put upon the ground
that the country, being in an unsettled condition, occasioning
great delays in shipments and in the transmission of mails, an
attempt to incorporate this condition into their contract was
placing it within the power of the company by a delay, which
under the circumstances would, perhaps, not have been unrea-
sonable, to prevent any claim for loss or damage, however gross
may have been its negligence. It appeared that the plaintiff’s
agent delayed shipping the property for a month or more until
Savannah was taken by the Federal troops, when he delivered
it to the company and the receipt was executed. That the case
was determined upon the particular facts is evident from the
subsequent case of United States Express Co. v. Harris, 51
Indiana, 127, in which a stipulation that the company was not
to be liable for any loss, unless the claim therefor should be
made in writing, at the office of shipment, within thirty days
from the date of said receipt, was held to be binding and valid,
though it was doubted whether the claim must be made at the
office of the company, where the property had passed into the
hands of another carrier, or might be made in such case upon
Some agent or officer chargeable with the loss. The former
case was distinguished as being applicable to its own facts.

There are doubtless some cases to the contrary, where upon
the pa_rticular facts the condition was held to be unreasonable.
In Mssouri Pacific Railway Co. v. Harris, 67 Texas, 166, the
requirement was that the shipper should give notice in writing
o'f his claim to some officer of the company, or its nearest sta-
tIOIl'age_nt, before the cattle were removed from their place of
destma.tlon, and before they were mingled with other stock.
The _Shlpment was from an interior town in Texas to Chicagb,
the line of railway did not extend to the point of destination,
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and both parties understood that the carrier would transport
the cattle from its own road over a connecting road. Tt was
held that the failure of the answer to show that the carrier had
an officer or agent so situated that the contract to give notice
to such officer or agent was reasonable, was fatal on demurrer,
and that no presumption could be indulged that the carrier had
an officer near the place of destination. Thiscase was evidently
decided upon its special facts. In another case decided by the
Supreme Court of Texas, Pacific Express Co. v. Darnell, 6 8.
W. Rep. 765, a piece of machinery was delivered to an express
company in Texas for shipment to Baltimore. The contract
of shipment provided that the company should not be held lia-
ble for any claim arising from the contract, unless it were pre-
sented within sixty days of the date of the contract. Held, that
the failure to present the claim was not a bar to the right of
recovery, the restriction of presentment of claims without refer-
ence to the time of loss being unreasonable. The court seemed
to assume that the stipulation imposed a restriction which in
many cases would deny a right of action, and thereby permit
the carrier to contract against his negligence, which is never
allowed. The opinion seems to have gone off upon the point
that, while the notice as applied to the facts might have been
reasonable, it would be unreasonable when applied to a differ-
ent state of facts. It is unnecessary to say that if, under
the circumstances of a particular case, the stipulation were
unreasonable, or worked a manifest injustice to the libellants,
we should not give it effect. All that was decided in Westoott
v. Fargo, 61 N. Y. 542, was that a similar limitation of th}rty
days was pleaded as a condition precedent to the plaintiff’s right
to recover, when it should have been set up in the answer. See
also Southern Ezpress Co. v. Caperton, 44 Alabama, 101.
Othér analogous limitations upon the common-law llgbﬂlty
of a carrier, not operating to restrict his liability for neghgenf}e,
have been sustained by this court, viz., exempting the. carrier
from liability from losses by fire occasioned without his negh‘.
gence, York Company v. Central Railroad, 3 Wall. 107; 5“’?"‘
of Kentucky v. Adams Eup. Co., 93 U. 8. 174; a restriction It
value upon the property shipped, Railroad Co. V. Fralgff, 100
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U.S.24; Hart v. Penn. Railroad Co., 112 U. 8. 831; limiting
its liability upon through shipments to losses occurring upon its
own line, Railroad Co. v. Pratt, 22 Wall. 123 ; and providing
that in the case of loss the carrier shall have the full benefit of
any insurance that may be effected upon the goods, Phaenix
Ins. Co. v. Erie & Western Transportation Co., 117 U. S. 312.
Indeed, in Railroad Co. v. Lockwood, 17 Wall. 857, in an elab-
orate opinion by Mr. Justice Bradley, it was held by this court
that common carriers may impose almost any just and reason-
able limitation upon their common-law liability, not amounting
to an exemption from the consequences of their own negligence.
The methods of transportation have changed so radically during
the century which has just closed, that it seems almost neces-
sary to the proper protection of a carrier, in transacting the
enormous business of railway and steamship lines, that he should
have the power by just and reasonable limitations incorporated
in his contract, or brought to the attention of his shippers, to
place some restrictions upon the unlimited liability of the com-
mon law, particularly where articles of great value, such as
jewels, money, bullion, laces and precious stones, are transported
without disclosing their contents, or articles or animals of ex-
ceptional value, such as race horses, are carried without infor-
mation of their character ; and that persons intending to make
claims for losses should manifest their election to do so as soon
as the circumstances can by reasonable diligence be ascertained.
tl‘he law recognizes the fact that the measure of liability orig-
lnany applied to a carter’s wain or a waterman’s hoy may often
be illy ad'apted to the exigencies of modern commerce.

_Ther(? 1s no hardship to the libellants in giving effect to the
stipulation in this case. As was said of a similar condition in
LBapress Co. v. Caldwell, 21 Wall. 264, 268 : It contravenes no
public policy. It excuses no negligence. It is perfectly con-
s1s-tent Witl_x'holding the carrier to the fullest measure of good
i‘;l::héoof diligence and of ca'pacity, W}.]icl.l the strictest rules of
appliec{ntr::(?]; law ever reqtz:red, and it is intrinsically just, as
il t; Iiiei{ent ce;se. ' The loss was known to the ship-
R szsia ter it occurred. The steamer was then

n port, and the facts were easily ascer-
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tainable. Under the stipulation the company had a right to
assume that the proper inquiries had been made, and that the
shippers were either satisfied that the company was not liable,
or that they had elected to rely upon their policies of insurance.
Instead of giving notice libellants permitted four years to elapse
before beginning suit, although both the ship and the company
were readily accessible. True, the Court of Appeals found
there was no change of circumstances and no loss of testimony
in the mean time; but that is not material. The question con-
cerns the binding effect of the stipulation. Had the ship been
transferred to a bona fide purchaser there certainly would have
been, had the witnesses whose testimony could explain the loss
have disappeared, there probably would have been, laches,
which would render the claim stale, irrespective of the stipula-
tion ; but the stipulation itself would be invalid only upon show-
ing that under the circumstances of the particular case its
enforcement would work a manifest injustice. In this view it
is unnecessary to consider whether the limitation of thirty days
for the commencement of suit be reasonable or not.

We are of opinion that the clause in question was perfectly
reasonable, and the decree of the Court of Appeals must there-
fore be

Reversed, and the case remanded to the District Court ff)r zf.lw
Northern District of California with directions to dismiss
the Uibel.
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BRADSHAW ». ASHLEY.

ERROR TO THE COURT OF APPEALS OF THE DISTRICT OF COLUMBIA.
No. 60. Argued November 1, 1900.—Decided January 14, 1901,

When, in an action of ejectment, the plaintiff proves that on a day named
he was in the actual, undisturbed and quiet possession of the premises,
and the defendant thereupon entered and ousted him, the' plaintiff has
proved a prima facie case, the presumption of title arises from the pos-
session, and, unless the defendant prove a better title, he must himself
be ousted.

Although the defendant proves that some third person, with whom he in
no manner connects himself, has title, this does him no good, because
the prior possession of the plaintiff is sufficient to authorize him to main-
tain the action against a trespasser; and the defendant being himself
without title, and not connecting himself with any title, cannot justify
an ouster of the plaintiff.

In Sabariego v. Maverick, 124 U. S. 261, the latest case in this court on the
subject, the rule is stated to be that a person who is in possession of
premises under color of right, which possession had been continuous and
not abandoned, gave thereby sufficient proof of title as against an intruder
or wrongdoer, who entered without right.

That case expresses the true rule prevailing in the District of Columbia, as
well as elsewhere.

TrE case is stated in the opinion of the court.

Ar. William F. Mattingly and Mr. John Ridout for the plain-
tiff in error. M. William John Miller was on their brief.

Mr. J. J. Darlington and Mr. A. S. Worthington for defend-

ants in error.

Mr. Justicr Proxmax delivered the opinion of the court.

The defendant in error.
tion of e
lumbia t
undij

. , the plaintiff below, brought this ac-
Jectment in the Supreme Court of the District of Co-
4 to recover from the defendant the possession of one
vided fifth part of certain lots in the city of Washington,
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in square 939, sometimes described as lots 1, 2 and 8 in that
square, and sometimes as lots 4, 5 and 6; and he also sued to
recover an undivided fourth part of another lot in the same
square, sometimes designated as lot 20 and sometimes as lot 3.
Entry and ouster were alleged to have taken place on March 22,
1889, and in another count on November 28, 1890. There were
proper counts also for the recovery of mesne profits. The de-
fendant pleaded not guilty. There was a verdict for the plain-
tiff for the possession of the property and for one cent damages.
The defendant appealed to the Court of Appeals of the District,
where the judgment was affirmed, and he comes here by writ
of error.

On the trial the plaintiff endeavored to prove a record title
to the lots, through various mesne conveyances from the origi
nal owners, and for that purpose gave evidence, under the ob-
jection of defendant, tending to explain the appearance of two
sets of numbers on the map of square 939, on file in a public
office of the District, one set being in ink and one set in penci,
and he claimed that the pencil were the correct numbers, in
which case he contended his record title in fee was perfect.
He also gave evidence tending to show a title by adverse pos-
session for twenty years.

The defendant controverted these claims, but at the time he
rested his case there was not the slightest evidence which tend'ed
to show title in himself or to connect himself in any way w1tlh
the title. He put in evidence some deeds executed by certain
individuals residing in England, which recited that they (the
grantors) were some of the heirs at law of George Walker,
who was the original owner of the square, but there was no
evidence of the truth of those recitals, nor was any attempt
made to show that these grantors were heirs of Walker, or
that they had any title to the lots which the deeds purported
to cover. The deeds seem to have been offered in evidence
upon the theory that the defendant by that means shpwed that
he was not a mere trespasser or intruder, but came 1n under &
claim of title, although it was not shown to have the Jeast va-
lidity. Some other deeds of like nature were also putin evl-
dence.
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At the close of the case the evidence showed that the defend-
ant was a simple trespasser without the color of title, and the
counsel for the plaintiff, not insisting upon the proof regarding
his record title or upon an adverse possession for twenty years,
thereupon based his case upon the claim that he had proved that
at the time when the defendant intruded upon and ousted him
he had been, by himself or his grantors, for a number of years
in the actual, continuous and undisturbed possession of the lots,
claiming to own under deeds purporting to cover them, and
that he was, therefore, entitled to recover as against the defend-
ant, who was a mere intruder, without further proof of title.

The court was, therefore, requested by the plaintiff to charge
the jury that if it found from the evidence that the plaintiff and
his grantors had been thus in possession, when he was ousted
by the defendant, himself being without title, the plaintiff was
entitled torecover. The court charged as requested, the defend-
ant excepted, and the jury found in accordance with the plain-
tif’s claim. This course eliminated all questions regarding a
valid record title or a title by adverse possession for twenty
years, and so all questions of admissibility or sufficiency of evi-
dence to prove either of those claims drop out of the case, and
we have to deal with the simple proposition of the correctness
of the charge.

The‘ defendant urges here that the charge was erroneous be-
cause it ignored and ran counter to the rule in ejectment, that
the plaintiff must recover upon the strength of his own title and
not upon the weakness of that of the defendant ; that the mere
fa('zt of prior possession of the premises by the plaintiff without
evidence of any legal title to them was not sufficient to allow a
recovery as against the defendant in possession, even though
th.e defendant had no title himself and did not connect himself
with the legal title. e claims that whatever it may be in
Otbe"' Jurisdictions, the rule as charged by the court does not ob-
talr} in th.e District of Columbia, and that in this District the
plaintiff is always bound to prove a good and valid title as
against a deffsndant in possession, by some other evidence than
LEor possession. He also contends that if the rule be other-
Wise, yet in this case there is not sufficient evidence that the
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plaintiff had such possession of the lots at the time the defend-
ant entered as to enable him to base a claim to the benefit of the
rule or to authorize a recovery in this action.

The evidence is that when defendant entered upon them they
were unimproved and vacant city lots. It is undisputed that
the plaintiff and his grantors claimed title to them by virtue of
conveyances, which they contended came from the original own-
ers, and plaintiff and his predecessors, under such deeds, had
exercised usual acts of ownership and possession natural in the
case of a city lot which was vacant and unimproved. The lots
had not been fenced, but the evidence showed there had been a
building on one of them, and after its sale to Ashley, the plain-
tif’s decedent, the house had been removed by Ashley’s per-
mission, and rent had been paid for it to him while it remained
on the lot. It also appeared that for quite a long time the plain-
tiff and his grantors had rented, and collected the rent of the
other lots for pasturing cattle thereon; they had authorized
others to take sod therefrom, and pursuant to such authority sod
had been taken from these lots by other persons, and although
this had ceased about 1886, and the defendant did not enter
until 1889 or 1890, yet the possession of the plaintiff was not in
the mean time in any manner disturbed or interfered with, but
continued as it had been, up to defendant’s entry; taxes h.ad
been paid by him or his predecessors upon the lots, and in brief
it appears that all that the nature of the case admitted in order
to show actual and continuous possession and claim and acts of
ownership had been proved and claimed in regard to the prop-
erty by the plaintiff. Although the tenancy may have ceased
and the sale of the sod concluded some time before de¥endant
entered, yet the plaintiff had remained in the constructive pos
session, claiming full ownership of the premises, even since the
tenancy, and up to the time of defendant’s entry. There was
an utter absence of any evidence of abandonment. S T

The contention of the defendant practically is that in eject-
ment there can be no possession within the rule referred to, of
a vacant and unimproved city lot, unless it is at least surrounded
by a fence sufficient to warn off trespassers or intruders; that
if the lot be vacant, unimproved and unfenced, no matter what
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acts of ownership have been exercised over the lots for a long
time by the person claiming to own it, the trespasser or intruder
may nevertheless enter upon the land, and cannot be ousted
without striet proof that the plaintiff has a good and valid title
to the lot aside from any claim of prior possession. We do not
assent to this contention.

We think the plaintiff in this case proved enough to submit
to the jury the question of possession, and enough if believed, to
entitle him to recover as against the defendant, who gave no
evidence of any title in himself nor in any one under whom he
claimed, and who was, so far as the evidence disclosed, a mere
trespasser upon the lots claimed by the plaintiff.

An examination of the authorities will, as we think, render it
clear that the rule in regard to possession and the presumption
arising therefrom was correctly stated, and it will appear that
it is not inconsistent with the acknowledged rule in ejectment
that the plaintiff must recover upon the strength of his own title
and not upon the weakness of the title of the defendant. The
question is what presumption arises from the fact of possession
of real property? Generally speaking, the presumption is that
the person in possession is the owner in fee. If there be no evi-
dence to the contrary, proof of possession, at least under a color
of right, is sufficient proof of title. Therefore, when in an action
of ejectment the plaintiff proves that on the day named he was
in the actual, undisturbed and quiet possession of the premises,
and the defendant thereupon entered and ousted him, the plain-
tiff has proved a prima Jacie case, the presumption of title arises
ff'om the possession, and unless the defendant prove a better
title, he must himself be ousted. Although he proves that some
ﬂurd person, with whom he in no manner connects himself, has
tltl‘_% this does him no good, because the prior possession of the
plaintiff was sufficient to authorize him to maintain it as against
a trespasser, and the defendant being himself without title, and
not connecting himself with any title cannot justify an ouster
Olf the plam‘?iff. This is only an explanation of the principle
that .the plaintiff recovers upon the strength of his own title.
His title by possession is sufficient, and it is a title, so far as re-
gards a defendant who only got into possession by a pure tort, a
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simple act of intrusion or trespass, with no color or pretense of
title.

The latest case in this court upon the subject is that of
Sabariego v. Maverick, 124 U. 8. 261. It was there stated that
the rule was that a person who was in possession of the premises
under color of right, which possession had been continuous and
not abandoned, gave thereby sufficient proof of title as against
an intruder or wrongdoer who entered without right. Mr.
Justice Matthews, in delivering the opinion of the court, said
(at page 297):

“This rule is founded upon the presumption that every pos-
session peaceably acquired is lawful, and is sustained by the
policy of protecting the public peace against violence and dis-
order. But, as it is intended to prevent and redress trespasses
and wrongs, it is limited to cases where the defendants are
trespassers and wrongdoers. It is, therefore, qualified in its
application by the circumstances which constitute the origin of
the adverse possession, and the character of the claim on which it
is defended. It does not extend to cases where the defendant
has acquired the possession peaceably and in good faith, under
color of title. Lessee of Fowler v. Whitman, 2 Ohio St. 270,
Drew v. Swift, 46 N. Y. 204 And in the language of the
Supreme Court of Texas in Wilson v. Palmer, 18 Texas, 592,
595, ‘The evidence must show a continuous possession, or at
least that it was not abandoned, to entitle a plaintiff to recover
merely by virtue of such possession.” That is to say, the de-
fendant’s possession is in the first instance presumed to be right-
ful. To overcome that presumption the plaintiff, showing no
better right by a title regularly deduced, is bOllI.ld to prove
that, being himself in prior possession, he was deprlve.d of it by
a wrongful intrusion by the defendant, whose possession, there-
fore, originated in a trespass. This implies that Fhe prior pos-
session relied on by the plaintiff must have continued until it
was lost through the wrongful act of the defendant in dispos-
sessing him. If the plaintiff cannot show an actual Rossessxon,
and a wrongful dispossession by the defendant, but claims a con-
structive possession, he must still show the facts amounting t0
such constructive possession. If the lands, when entered upon
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by the defendant, were apparently vacant and actually unoccu-
pied, and the plaintiff merely proves an antecedent possession,
at some prior time, he must go further and show that his actual
possession was not abandoned ; otherwise he cannot be said to
have had even a constructive possession.”

Many of the leading cases on the subject are referred to in
the opinion of the court in the above case, and it is unnecessary
L to cite them here. They show that the rule has been recognized
by nearly all those jurisdictions which acknowledge the com-
mon law, and that it is indeed one of the fundamental rules
applicable to the action of ejectment, and it does not interfere
with or overrule the other principle also applicable to that
action, that a plaintiff is bound to recover on the strength of
his own title, and not upon the weakness of that of his adversary.
The rule is intended to prevent and redress trespasses and
wrongs, and it is limited to cases where the defendants are
trespassers and wrongdoers ; it is, therefore, qualified in its ap-
plication by the circumstances which constitute the origin of
the adverse possession, and it does not extend to cases where
the defendant has acquired possession peaceably and in good
faith under color of title.

It would seem to be under this limitation of the rule that the
defendant proved he had deeds from individuals who asserted
they were some of the heirs at law of Walker, the original
owner, but this clearly was not enough to show the entry was
1n good faith and under color of title. Otherwise, a party might
Wrongfglly intrude and enter upon the possession of another, as
a pure Intruder, and yet make a claim of title under a deed
Wbl(‘:h manifestly conveyed none, and which the party could
not in go.od faith have supposed conveyed title, and then call
upon plaintiff for full proof of title in fee. Such entry could
1ot be excqsed by any subterfuge of that kind. Mr. Justice :
Matt}lgws n the foregoing case, in speaking of a defendant
acql_lll‘lng possession peaceably and in good faith, under color
g(f) iltlef Ifléfdtamong other?, the caso of Drew v. Swift, 46 N. Y.
the'ﬂ' at case the plaintiff relied upon a prior possession of

disputed land and gave no proof of a conveyance from the

origi s qen -
gmal proprietor, nor of any paper title, and he recovered
VOIS G Xaxe= ;
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upon the strength of such possession alone. This judgment was
reversed in the Court of Appeals on the ground that the deed
from a former owner, under which the defendant entered, in-
cluded the premises in controversy, and the title to the locus in
quo was, therefore, in the defendant, and he was entitled to a
verdict and to retain the lands as within the boundaries of his
grant ; that the defendant was not a trespasser, but went into
possession having title, and the plaintiff was not, therefore,
entitled to recover upon proof of any prior possession other
than an adverse possession for a period which would bar an
entry, and no such possession was shown. The court held that
the defendant was entitled to a judgment on the merits. In
that case, as will be seen, the presumption of title arising from the
prior possession by the plaintiff was overcome, and the defend-
ant proved title in himself by virtue of the deed under which he
entered. But the rule applies where there is on the side of
the defendant an absence of proof showing any color of title in
him, and in such case, where the plaintiff proves prior and peace-
able possession under a claim and color of title, an entry and
ouster by the defendant, without a pretence of title, will not be
upheld, even though the defendant seeks to justify his entrance
by proof of a deed from some one who had no title to the prem-
ises, and this is so although at the time of such cx’ry the lands
were apparently vacant and actually unoccupied. 124 U. 8.
supra, 298.

In Jackson v. Denn, 5 Cowen, 200, the premises were actually
vacant and unoccupied at the time of the entry by the defend-
ant, who entered without color of title, but it was shown that
the plaintiff had leased the land to a tenant who had left the
premises without informing the landlord, who did not know of
it until after the defendant entered. This shows,” said the
court, “ that the possession had never been abandoned 'by the
lessors, without the animus revertendi.” Prior possession, al-
though the land was at the time of defendant’s entry actuailly
unoccupied, was also said in Whitney v. Wright, 15 Wenq. 171,
to be sufficient to enable the plaintiff to recover as 'ﬂgf’i‘“szg
mere intruder, where the prior possession of the pl'alntm h .
not been voluntarily relinquished without the anems reve
tendsi,
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In Smith v. Lorillard, 10 Johns. 338, cited in Sabariego v.
Maverick, supra, the plaintiff had been in the possession of the
premises for many years until he was expelled by the British
in 1776, and in 1795 the defendant entered upon the premises,
which were then vacant, and continued to live there for some
years. An action of ejectment was brought by the plaintiff,
and it was held by the Supreme Court, Kent, Ch. J., delivering
the opinion, that his prior possession was préma facie evidence
of right, and it was not necessary that he should show either
a possession of twenty years or a paper title so long as the sub-
sequent possession of the defendant was acquired by mere entry
without any lawful right.

The case of Greenleaf v. Brooklyn, Flatbush . Railway
Company, cited by defendant, 141 N. Y. 395, reported on pre-
vious appeal in 132 N. Y. 408, is not opposed to these views up-
on the question of occupancy. The case shows that the plaintiff
never was in possession of the land, actually or constructively,
never exercised the slightest act of ownership over it, nor were
his grantors ever in possession or occupancy thereof, nor did
they exercise any act of ownership over the land except when
they assumed to convey it to others. In the report in 132 N. Y.
the court stated that the land in question was on the beach, in-
capable of being enclosed with fences or occupied like ordinary
agricultural lands, but at the same time there was no evidence
that the land had ever been occupied by plaintiff or his grantors
for any purpose whatever, and it did not even appear that grass
orsand had been taken from the land, or that it had been used
45 & means to approach the ocean for fishing or for any other
purpose. - It was simply the case of a conveyance by deed of
land which the grantor had no title to and never occupied or
Possessed, the only claim of ownership being the execution of
a deed assuming to convey the premises and on some occasions
i ﬂl’al. statement of ownership. Clearly all this was wholly
IUSI}fﬁOlﬂht to show possession within the rule and the case is
entlrrely unlike the one at bar.
pril:)r?rtj:slsisrns‘ia(;terﬁl that the plaintiff, in additifm to pr_oof of
g = n, also gave proof-of 2 record title, which de-

4Ims 1s not valid. He is still entitled to recover on
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proof of his prior possession where the defendant is simply an
intruder and has no color of title. As was said by Pollock,
Chief Baron, in Dawison v. Gent, 38 E. L. & Eq. 469, if a party
has a right to maintain an action of ejectment, by reason of his
possession, and attempts also to show title and discloses a flaw
in it, he may still recover by reason of his possession. Hemay
say, “I claim to recover both by reason of my title and my pos-
session ; and failing in one I will rely upon the other.” His
prior possession is good in any event as against a trespasser en-
tering without right. Bramwell and Watson, BB., were of the
same opinion. See also Asker v. Whitlock, L. R. 1 Q. B. 1,5,
opinion by Cockburn, Ch. J., and concurred in by Mellor and
Lush, JJ.; decided in 1865.

Notwithstanding the authorities above referred to, the de
fendant claims that the law is different in this District, because
he says, the law was different in Maryland at the time of the
cession of the District to the United States, and that the law
of Maryland as it was then governs this case. 2 Stat. 103,
c. 15, sec. 1. Counsel makes this claim because the land origh
nally formed part of the State of Maryland, and we must look
to the law of the State in which the land is situated for the rules
which govern the descent, alienation and transfer of property,
and the effect and construction of wills and other conveyances.
De Vaughn v. Hutchinson, 165 U. S. 566, 570. Upon this foun-
dation counsel for the plaintiff in error seeks to show that the
law of Maryland was, when this District was ceded by it to
the United States, opposed to the rule enunciated by the trial
court, and as evidence of what the law of Maryland ’was f_ﬂ
that time he cites the case of Mitohell v. Mitchell, decided 1
1851, and reported in 1 Maryland, 44. The case actually de-
cided did not involve this question. According to the facts
stated in the report, Francis J. Mitchell obtained possession of
the premises in 1817, and held the same until the time of his
death in 1825. Immediately after his death, his son, James Dl
Mitchell, his devisee, entered upon and possessed .the .land unti
his death in 1837. Immediately after his death, his widow Ehzi
abeth, as devisee for life under his will, entered and possessif
the land until her death in 1841. The plaintifl’s lessor was the
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sole sister of the whole blood of James D. Mitchell and his heir
at law. The possession of the premises from 1817 to 1841, the
time of the death of Elizabeth, was continuous, peaceable, ex-
clusive, uninterrupted and adverse to all persons. The defend-
ant was half brother of James D. Mitchell, and upon the death
of Elizabeth entered on the land, declaring that it was his son’s
property, and that no other brother or sister survived the said
James D. Mitchell. The verdict was for the defendant. The
plaintiff was never personally in possession of the premises, but
was simply claiming under James D. Mitchell as his heir at
law. The defendant was in possession at the time the plaintiff
commenced his suit, holding for his son under a claim that his
son was the heir at law of James D. Mitchell. He was not a
mere trespasser or intruder within the meaning of the rule, but
took possession on the death of the life tenant, ousting no one,
and claiming title for his son as heir at law. The question then
became one of superiority of title as between the two claim-
ants, the defendant being in possession.

Upon these facts it would seem that in other States which
follow the common law the plaintiff would have been entitled
torecover on proof that he was the sole heir at law of James
D. Mitchell, the latter having been devisee of Francis J. Mitch-
ell, and their possession, together with that of the widow of
James D. Mitchell, as his devisee, having been continuous,
Peaceable, exclusive, uninterrupted and adverse to all persons
from 15}17 t0 1841, when Elizabeth died and the defendant took
Possession.  But the court held that in Maryland a plaintiff in
eJlectrnentiwas bound to recover, not only on the strength of
ﬂlls] (;)Wn t1t1<-3, but must show that he had a legal title to the
‘and and aTight of possession, and that he could not establish
legal tlr]tle In himself without first showing the land had been
E;";nzz‘;ﬁbiytﬂ;e State. The case decides that upon a question
s t(iBm(; title, the plaintiff must prove that the State h.ad
peaceable‘ Ossegr.ante(.l the land. . It was not a case of'prlor
e 011? comsmofn,t.]nlterfere(.i with by the defendant W1thqut
o T ol title and simply as a mere trespasser or in-

The cases of Hauil v. Gittings, 2 H. & J. 112, decided in 1807 ;
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Cockey’s Lessee v. Smith, 3 H. & J. 20, 26, decided in 1810; and
Wilson’s Lessee v. Inloes, 11 G. & J. 351, 858, decided in 1840,
are cited by the court, and justify the statement that there
seems to be a particular rule in Maryland, by which it is neces-
sary in actions of ejectment, where there is a real contest as to
title, to show either a grant from the Lord Proprietary, or the
State as successor, or else very strong facts and circumstances,
as secondary evidence upon which to presume a grant, as men-
tioned in Cockey’s Lessee v. Smith, supra. None of the cases
presents the phase of a mere trespasser, intruding without color
of title, upon the possession of the plaintiff and ousting him by
a plain tort. It will be observed they were all decided since
the cession. A Declaration of Rights preceded the first consti-
tution of Maryland, and was affirmed by it. 1 Kilty's Laws
of Maryland, sec. 3, Declaration of Rights. It was therein
provided that the people of that State were entitled to the
common law of England. The decisions of the courts of Mary-
land prior to the cession might be regarded as authority for
what the common law then was in that State, but those made
after the cession, while entitled to very high respect as t‘he
decisions of a State court, are not to be regarded as author}t)*
for what the common law was prior to 1801. That question
was not involved in those cases.

There are, however, some cases in that State arising before
the cession, in actions of ejectment, where possession alone seems
to have been regarded as sufficient to maintain the action as
against an intruder. They are Hutchins' Lessee v. Erickson, 1
H. & McH. 839, and House's Lessee v. Beatty, 3 H. & McH. 182.
There was no opinion delivered in either case, (and those reports
contain but few opinions in any of the decided cases,) but the
facts stated in the first show that prior possession was relied on
as against an intruder, by counsel, who referred to the very casé
of Allen v. Rivington, 2 Saund. 111, which was cited to mal‘n-
tain the same proposition by Kent, Ch. J., in 10 J ohus. suprt,
and by Mr. Justice Matthews in Sabariego V. ]l[@em{:kz SUPZ“]?-
The case certainly looks in the direction of maintaining H@
proposition charged by the court in this case. The facts in ‘l(?
other case do not make it so clear. Neitheris very satlsfa‘.cwr}f,
authority, but they certainly do not maintain the proposition ¢
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the plaintiff in error, and we have found no case that does.
Upon the whole, we think the almost universal character of
the rule laid down by the trial court, taken in connection with
the slight evidence in its favor in the two cases arising before the
cession, and the absence of cases to the contrary, are enough to
show that the rule prevailed in 1801 in Maryland the same as
elsewhere.

There are no cases to which our attention has been called in-
volving this question in the District of Columbia, which hold a
different doctrine from that laid down herein by the trial court.
In a very late case, the opinion in which was written by Mr.
Chief Justice Alvey of the Court of Appeals, formerly Chief
Justice of Maryland, Staffan v. Zeust, 10 App. D. C. 260, he
made use of the following language :

“The action of ejectment is, strictly speaking, a possessory
action, the plaintiff being required to show a present legal right
to the possession of the premises as against the defendant. This
may be done by evidence to establish the fact of prior possession
by the plaintiff, even though that possession be for a time less
than twenty years; such possession being sufficient to give rise
to the presumption of title as against a defendant who has sub-
sequently acquired possession by mere entry without any lawful
rTght; provided, however, that such prior possession of the plain-
tiff Was 1ot voluntarily relinquished without the anémus rever-
tendi. Allen v. Rivington, 2 Saund. 111; Smith v. Lorillard,
10 Johns. 338, 356 ; Christy v. Scott, 14 How. 282, 292 ; Saba-
riego v. Mowerick, 124 U, S. 296, 300.”

Although this exact question was not involved, it shows that
the Court of Appeals of the District was not of opinion that the
law in Fegard to ejectment was in any exceptional condition
ilel’_& The phief Justice cites the same case in 2 Saund., so
J'et[\illently cited, to show the rule in this particular.
th;ftt}?ﬁ a carefnl consideration of tl.le question we are of opinion

At te case of Sabariego v. Maverick, supra, expresses the true
Tule In this District as well as elsewhere, and therefore the trial
conrt was right in the direction given to the jury, and the judg-

Imnizz gf the Court of Appeals, affirming that of the trial court,
e

Affirmed.
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THOMPSON ». LOS ANGELES FARMING AND MILL
ING COMPANY.

ERROR TO THE SUPREME COURT OF THE STATE OF CALIFORNIA.
No. 87. Argued and submitted November 8, 1900..—Decided January 7, 1901,

The papers offered in evidence in this case, instead of showing the non-exist-
ence of special circumstances with reference to the sale to de Celis which
authorized the governor to make it, affirm the existence of those circum-
stances, and the condition of the plaintiff in error is reduced to this di-
lemma: — the papers being ruled out, the validity of the grant will be im-
plied: — the papers being ruled in, the validity of the grant will be shown.

TaE case is stated in the opinion of the court.
Mr. Harvey M. Friend for plaintiffs in error.

Mr. Stephen M. White and Mr. James H. Shanklond for de-
fendant in error submitted on their brief.

Mgz. JusticE McKen~a delivered the opinion of the court.

This is an action of ejectment in which defendant in error
was plaintiff in the court below, and the plaintiffs in error were
defendants. It was brought in the Superior Court of Los Anp-
geles County, State of California. Besides a prayer for the
recovery of the land in controversy an injunction was asked
against the commission or repetition of certain described tres-
passes. The land sued for was the south half of the Rancho
ex-Mission de San Fernando, with certain exceptions. Thei de-
fendant in error relied for title upon a patent of the Un}ted
States to Eulogio de Celis, dated January 8, 1875, which recited
that it was based upon the confirmation of his title as one de-
rived from the Mexican government through a deed of grant
made the 17th day of June, 1846, by Pio Pico, the thfan constl-
tutional governor of the department of the Californias. The
grantor of defendant in error purchased an undivided half of
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the rancho in 1869, and became the owner in severalty of the
tract sued for by partition proceedings.

One of the defences of the action, and the only one we are
concerned with on this writ of error, was the invalidity of the
patent based on the invalidity of the grant from the Mexican
government, and its confirmation by the Board of Land Com-
missioners.

The answer sets out the proceedings before the board, its
decision and decree, and the deed of Pio Pico. As much of the
deed as is necessary to quote is as follows :

“The undersigned, constitutional governor of the department
of the Californias, in virtue of the powers vested unto him by
the supreme government of the nation, and in virtue of a decree
of the honorable departmental assembly of April third of the
present year, to raise means for the purpose of maintaining the
integrity of the territory of this department, for the sum of
fourteen thousand dollars, which he receives, sells unto Don
Eulogio de Celis and his heirs, ex-Mission of San Fernando with
all its properties, estates, lands and movables, with the excep-
tion of the church and all its appurtenances, which remains for
public use. Said purchaser obligating himself to maintain on
their lands the old Indians on the premises during their lifetime,
with the right to make their crops, with the only condition
that they shall not have the right to sell the lands they culti-
vate and any other which they possess without anterior title
from the departmental government, for all of which the afore-
said Senor Celis shall be acknowledged as the legitimate owner
of the aforesaid ex-Mission of San Fernando, to use the same
as to him shall seem best, guaranteeing unto him, as this gov-
ernment does guarantee, that he is well possessed of the aforesaid
estate with all the prerogatives granted by law to purchasers,
With the only condition that the above mentioned purchaser
shall not take possession within the space of eight months from
the d.a,te hereof, within which delay the government shall have
t}JG right to annul this contract by reimbursing to the aforesaid
Senor Celis the sum of fourteen thousand dollars with interest
At the current commercial rates; but if this reimbursement is

Eot OFgrited within the aforesaid eight months, this sale shall
e valid,
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The petition to the board was as follows:

“ Before the commissioners to ascertain and settle private land
claims in the State of California.

“ Eulogio de Celis gives notice that he claims a tract of land
situated in the present county of Los Angeles, known by the
name of Mission of San Fernando, bounded as follows: On the
north by the rancho of San Francisco, on the west by the moun-
tains of Santa Susanna, on the east by the rancho of Miguel
Triumfo, and on the south by the mountains of Portesuelo,
which tract is supposed to contain fourteen square leagues.

“Said land was sold to said Celis by a deed of grant dated
the seventeenth day of June of the year eighteen hundred and
forty-six, by Pio Pico, constitutional governor of the Californias,
thereto duly authorized by the supreme government of the na-
tion and by a decree of the departmental assembly of April third,
eighteen hundred and forty-six ; said sale was made for the sum
of fourteen thousand dollars, which was paid by the said Celis
to the said Pio Pico, who acknowledged the receipt thereof, as
will more fully appear by reference to the aforesaid deed of
grant, copy whereof marked A is hereto annexed.

“ Claimant avers that the aforesaid deed of sale contains the
condition that the government of Mexico shall have the right
to annul the contract by reimbursing to this claimant the afore-
said sum of fourteen thousand dollars, with the current rates of
interest, and in case said sum is not reimbursed within said eight
months, said Mission of San Fernando shall be his in full prop-
erty. And this claimant avers that said sum of fourteen thou-
sand dollars was never reimbursed to him by the Mexican gov-
ernment, or by any person whatsoever.

“Said Mission of San Fernando was leased by the govern-
ernment of Mexico to Andres Pico in December, 1845, for the
term of years, which lessee has been in the occupancy of
the said property up to the present date. 3

« Claimant further avers that he knows of no other claim t0
the aforesaid mission, and he relies on the documents above
referred to and witnesses he shall produce to substantiate his
claim.”
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The material part of the decision was as follows:

“The grant purports to have been made in consideration of
the payment of the sum of fourteen thousand dollars in money.
Pio Pico testifies that he executed the grant at the date that
the same bears, and that it was made under special instructions
of his government for the purpose of raising the necessary funds
to enable the department to prepare for a defence against the
attack of the Americans, and that the sum of fourteen thousand
dollars was actually received by him from the grantee in con-
sideration thereof, and that the funds were used by him for the
benefit of the nation in the defence of the same. The genuine-
ness of the grant is clearly established and the circumstances
under which it was made so clearly explained as to leave no
doubt but it was done in good faith.”

A decree was entered confirming the grant.

The title based on the proceedings before the commissioners
is alleged in the several answers to be invalid for the following
reasons :

“I. Because, as appears on its face, it was a deed of sale
whereby said Pio Pico, governor of California, attempted, for
the consideration of $14,000, to grant the land, therein men-
tioned to said Eulogio de Celis, which act was wltra vires, un-
authorized by and in violation of the laws of the republic of
Mexico.

“II. Because the lands so attempted to be granted were lands
embraced within and belonging to the Mission of San Fernando,
and not legally subject to the granting power of said governor.

5 This defendant further says in this behalf that said ¢com-
Inissioners to ascertain and settle the private land claims in the
State of California,’ never had any jurisdiction over the subject-
matter of said claim of said Eulogio de Celis, otherwise called
Eulogio Celis, because he says that it was set out and appeared
on the face_of the notice and petition of said Eulogio Celis and
accompanying documents, to wit, the alleged grant itself, that
at the time of the making of said alleged grant the lands em-
braced therein were mission lands, and also that said so-called
grant was in the nature of a sale for money, and that said grant
Wwas therefore without authority of law and void, and did not
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constitute a claim by virtue of any right or title derived from
the Spanish or Mexican government.

“ And defendant says that because of the facts so set out and
shown in said notice and petition and accompanying documents
so filed with said commissioners by said Eulogio de Celis, said
commissioners were wholly without jurisdiction to adjudicate
upon or to confirm said claim, and that their said decree of
confirmation thereof is and always was wltra vires and utterly
void, and that all subsequent proceedings based thereon, includ-
ing the survey and patenting of said lands by the United States
Government, were and are wholly without authority of law and
void.”

The defendant in error obtained judgment in the trial court,
which was affirmed by the Supreme Court of the State. 117
California, 594. Thereupon the Chief Justice of the State al-
lowed this writ of error.

The error assigned is as to the action of the trial court in ex-
cluding testimony which it is claimed tended to support the
said defence.

To support the assignment of error it is urged that the gov-
ernor of the Californias had no authority to make the grant, “and
therefore the decree of confirmation was without that authority
of law, and was also absolutely void and a mere nullity.” Al}d
it is hence further contended that the patent based on and recit-
ing the decree was void on its face. The ultimate basis of the
contention is that the Court of Private Land Claims had no
jurisdiction to confirm the grant because the governor of the
Californias had no power to convey the public land fora money
consideration. That is to say, the grant being void it could
not be the basis of a claim to lands by virtue of any right or
title derived from the Spanish or Mexican government.” This
conclusion is attempted to be deduced from the words of sec-
tion 8 of the act of Congress of March 3, 1851, 9 Stat. 6313 c.
41, creating the Board of Land Commissioners. The section
provided— :

“That each and every person claiming lands in California by
virtue of any right or title derived from the Spanish or Meican
government shall present the same to said commissioners when
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sitting as a board, together with such documentary evidence
and testimony of witnesses as the said claimant relies upon in
support of such claims; and it shall be the duty of the commis-
sioners when the case is ready for hearing to proceed promptly
to examine the same upon such evidence and upon the evidence
produced in behalf of the United States, and to decide upon the
validity of the said claims.”

We think that counsel put too limited a signification on the
words of section 8, that the claim shall be “by virtue of any
right or title derived from the Spanish or Mexican government.”
The words of course were descriptive of the class of claims of
which the Board of Land Commissioners was given jurisdiction.
They made a special tribunal of the board limited to hear a par-
ticular class of claims, but not limited to the questions of law
and fact which could arise in passing on and determining the
validity of any claim of the class. The power to consider what-
ever was necessary to the validity of the claim—propositions of
law or propositions of fact—the fact of a grant, or the power to
grant, was conferred. If there should be a wrong decision the
remedy was not by a collateral attack on the judgment ren-
dered. Thestatute provided the remedy. Itallowed an appeal
to the District Court of the United States, and from thence to
this court. Legal procedure could not afford any better safe-
guards against error. Every question which could arise on the
title claimed could come to and receive judgment from this
court. The scheme of adjudication was made complete and all
the purposes of an act to give repose to titles were accomplished.
And it was certainly the purpose of the act of 1851 to give re-
pose to titles. It was enacted not only to fulfil our treaty ob-
ligations to individuals, but to settle and define what portion of
the acquired territory was public domain. It not only permitted
but required all claims to be presented to the board, and barred
all from future assertion which were not presented within two
years after the date of the act. Sec. 13. The jurisdiction of
the. board was necessarily commensurate with the purposes
of its creation, and it was a jurisdiction to decide rightly or
wrongly. If wrongly a corrective was afforded, as we have said,
by an appeal by the claimant or by the United States to the
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District Court. Sec. 9. Indeed, the proceedings in the Dis
trict Court were really new, and further evidence could be
taken. Sec. 10. Upon the confirmation of the claim by the
commissioners or by the District or Supreme Court, a patent
was to issue and be conclusive against the United States.
Sec. 15.

Further general discussion we do not think is necessary.
This court has had occasion heretofore to consider the statute
and the jurisdiction of the Board of Land Commissioners.
Beard v. Federy, 3 Wall. 418; More v. Steinback, 127 U. 8. 10.

In considering what was involved in the inquiry into the
validity of a claim to land under the act, this court said in
More v. Steinback, quoting United States v. Fossatt, 21 How.
445:

%1t is obvious that the answer to this question must depend
in a great measure upon the state and condition of the evidence.
It may present questions of the genuineness and authenticity
of the title, and whether the evidence is forged or fraudulent;
or 4t may involve an inquiry into the authority of the officer to
make a grant, or whether he was in the ewercise of the fuculties
of his office when it was made. . . .7

The plaintiff in More v. Steinback depended upon a patent of
the United States issued to one Manuel Antonio Rodrigues de
Poli, dated August 24, 1864. It recited the proceedings faken
before the Land Commissioners under the act of March 3, 18513
the filing of his petition in March, 1852, asking for the‘ con-
firmation of his title to a tract of land known as the Mission
of San Buena Ventura, his claim being founded upon a sale
made on the 8th of June, 1846, by the then governor of the
department of the Californias; the affirmation of the decres
successively by the District Court of the Southern District of
California, and by the Supreme Court of the United States,
and the survey of the claim confirmed. It was contended tlhat
the sale to Poli of the ex-Mission San Buena Ventura was ille-
gal and void, and hence no title passed to the patentee on 1t8
confirmation, and in support of the contention, United States.
Workman, 1 Wall. 745, was cited. : :

Replying to the contention, the court said by Mr. Justice
Field :
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“Tn that case (United States v. Workman) it was held that
the departmental assembly of California had no power to
authorize the governor to alienate any public lands of the de-
partment, and that its own power was restricted to that con-
ferred by the laws of colonization, which was simply to approve
or disapprove of the grants made by the governor under those
laws. But it does not follow that there were not exceptional
circumstances with reference to the sale to Poli, which autho-
rized the governor to make it. We are bound to suppose that
such was the case, in the absence of any evidence to the con-
trary, from the fact that the validity of his claim under it was
confirmed by the Board of Land Commissioners, by the Dis-
trict Court of the United States, and by this court on appeal.
The question of its validity was thereby forever closed, except
as against those who might be able to show a prior and better
title to the premises.”

More fully on the point of the effect of the patent it was said
in Beard v. Federy :

“This instrument is, therefore, record evidence of the action
of the government upon the title of the claimant. By it the
government declares that the claim asserted was valid under
the laws of Mexico; that it was entitled to recognition and pro-
tection by the stipulations of the treaty, and might have been
located under the former government, and is correctly located
now, 50 as to embrace the premises as they are surveyed and
flescrlbed. As against the government this record, so long as
1t remair{s unvacated, is conclusive. And it is equally conclu-
SIve against parties claiming under the government by title
subsequent. It is in this effect of the patent as a record of the
government that its security and protection chiefly lie.  If par-

ties asserting interest in lands acquired since the acquisition of

the country could deny and controvert this record, and compel
the patentee, in ever

o ' very suit fo.r his land, to establish the valid-
y o '1118 claim, his right to its confirmation, and the correct-
gesé Of'the action of the tribunals and officers of the United
aizejvln the location of the same, the patent would fail to be,
e as‘mténded 1t should be, an instrument of quiet and se-

Tty to its possessor. The patentee would find his title recog-
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nized in one suit and rejected in another, and if his title were
maintained, he would find his land located in as many different
places as the varying prejudices, interests, or notions of justice
of witnesses and jurymen might suggest. Every fact upon
which the decree and patent rest would be opened to contesta-
tion. The intruder, resting solely upon his possession, might
insist that the original claim was invalid, or was not properly
located, and therefore he could not be disturbed by the patentee.
No construction which will lead to such results can be given
to the fifteenth section. The term ¢third persons,’ as there used,
does not embrace all persons other than the United States and
the claimants, but only those who hold superior titles, such as
will enable them to resist successfully any action of the govern-
ment in disposing of the property.”

Plaintiffs in error deny the applicability of Beard v. Federy
to the case at bar. We think it is applicable. They attempt
to distinguish More v. Steinback. We think it cannot be dis-
tinguished. That case, it is said, depended upon the possible
presence of “exceptional circumstances with reference to the
sale to Poli which authorized the governor to make it (the
grant).” And it hence contended that the court felt itself  bound
to suppose such was the case in the absence of any evidence to
the contrary. And taking for granted,” counsel further say,
“as it had to do, the jurisdiction of the board of commissioners
that confirmed the Poli claim, the court could reach no other
conclusion. But the very thing which this court was compellgd
to assume in the case of the Poli claim (namely, the jurisdic-
tion of the land commissioners), for the want of evedence to If{w
contrary, is the thing which in this case we offered to prove in
the court below déd not exist ; but we were denied that privi
lege, and this denial we insist was error.” i

But how was it attempted to be shown that such jurisdiction
did not exist? It was attempted to be shown, as declar'ed in
the assignment of error, by ¢ the petition of said de Cellls be-
fore the board of land commissioners for the confirmation of
his claim to the land, together with copies of the grant from
Governor Pico to him, and the decision of confirmation by the
board.”
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There is nothing in either of those papers which show that
exceptional circumstances with reference to the sale to de Celis
did not exist. The petition makes a claim of title based on “a
deed of grant dated the seventeenth day of June of the year
eighteen hundred and forty-six, by Pio Pico, constitutional gov-
ernor of the Californias, thereto duly authorized by the supreme
government of the nation and by a decree of the departmental
assembly of April third, eighteen hundred and forty-six.”

The decision of the board recites that Pio Pico testified that
he had special instructions from his government to make the
grant, and the decision further recites that ¢ the genuineness of
the grant is clearly established and the circumstances under
which it was made so clearly explained as to leave no doubt but
it was done in good faith.”

The papers offered in evidence therefore, instead of showing
the non-existence of special circumstances with reference to the
sale to de Celis, which authorized the governor to make it, af-
firm the existence of those circumstances, and the contention
of plaintiffs in error is reduced to this dilemma: The papers ruled
out, the validity of the grant will beimplied. The papers ruled
in, the validity of the grant will be shown.

Judgment affirmed.

GUSMAN ». MARRERO.

APPEAL FROM THE CIRCUIT COURT FOR THE EASTERN DISTRICT OF
LOUISIANA.

No. 223, Submitted December 3, 1900.—Decided January 7, 1901,

Thf; purpose gf the proceeding in this case was to deliver from the custody
an the sheriff of the parish of Jefferson, Louisiana, a person who was
mp:ro‘b‘fenfie;.ncl:a of death for .the crime of assault with intent to commit
that‘thisw ich he was c(‘mw'ct-ed. The contention of the appellee was
s b::s not an app.hca,tlon f.Ol‘ habeas corpus, nor for a writ of man-
e fa,c, b was an ?rdlnary action. The appellant not only concedes

t, but asserts it. It follows necessarily that he has no cause of

P
i"non. Tl_le same result would follow if the court regarded the proceed-
Ng as one in habeqs corpus.

VOL. CLXXX -6
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Tar case is stated in the opinion of the court.

Mr. A. A. Birney and Mr. A. L. Gusman for appellant,

Mr. Robert J. Perkins for appellee.
Mz. Justice McKexNa delivered the opinion of the court.

The appellant has not ventured to give a specific name to this
action. The appellee claims that it is not an application for a
writ of Aabeas corpus, nor for writ of mandamus, (this word is
used in the prayer of the petition,) but that it is “an ordinary
action of which the appellant has no concern.”

The purpose of the proceeding is to deliver from the custody
of the sheriff of the parish of Jefferson, State of Louisiana, one
Samuel Wright, who is under sentence of death for the crime
of assault, with intent to commit rape, for which he was con-
victed in the twenty-first judicial district court for the parish of
Jefferson.

The appellant’s petition was filed in the Circuit Court of the
United States for the Eastern District of Louisiana, and alleges
that he appeared on behalf of Nathan Wright. It further al-
leges that Wright was convicted of criminal assault with in-
tent to commit rape and sentenced to death, and that Marrero
(appellee) as sheriff “proposes, under said sentence, and an or-
der of execution lately received by him from Murphy J. Fos
ter, governor, so called, of the State of Louisiana, to hang said
Wright on February 9, 1900, until dead, and will do so unle§s
restrained therefrom by this honorable court; . . . thatsaid
conviction was obtained and sentence passed without due proc-
ess of law, in direct violation of the Fourteenth Amendmen't of
the Constitution of these United States; that the grand jury
that indicted Wright consisted of only twelve members, WhIFlSt
the fundamental law of the State, the constitution of 1879,
imperatively requires that the grand jury shall consist of six-
teen members, and that the assent of at least thirteen of t_hess
members shall be secured for the presentation of a true bill ;’
and “that these fatal departures from an indispensable due
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process of law arose from the very erroneous beliefs of the
hon. judge of said district court and of Governor Foster, that
a so-called constitution of 1898 is the fundamental law of the
State, and not that of 1879 ; that they erred, and that the latter
is the real and valid constitution of Louisiana, petitioner in proof
presents the following counts and pleas.”

There is a specification of reasons, under eight “counts and
pleas,” why the constitution of 1898 is not the constitution of
the State. The reasons are all reducible to the general and
ultimate one that the constitution of 1898 was not adopted in
pursuance of the provisions of the constitution of 1879, and
“hence act No. 52 of 1896, (an act of the legislature,) generally
known as the constitutional convention law, goes far beyond
the limits of legislative authority, is ultra vires and absolutely
null and void, and everything done under it equally null and
void.”

It is also alleged that certain other acts, to wit, acts Nos. 89
and 13 of 1896, are unconstitutional, because they reduce the
number of registered voters, and therefore are “mnot in any
sense an expression of sovereignty, and therefore of no force,
effect or validity.” The particular reasons given are that the
acts are bills of attainder, ex post facto laws, violate the guar-
antees of the Fourteenth Amendment to the Constitution of
the United States, take away suffrage without due process of
law, make sweeping exemptions from additional qualifications
of the suffrage based upon wealth and money, do not provide
for ratlﬁf)a}tion by the people of the State in compliance “ with
the provisions of the Federal Constitution exacting from every
State of the Union a republican form of government.”

The petition concludes as follows:

X Pet}tioner further shows in behalf of said Wright that the
afloregald insurrectionary, revolutionary, usurpative and uncon-
stitutional proceedings compel him to go outside of the state
GOW‘tS,- and to appeal to this hon. court for protection against
i:l ordered extrajudicial murder, under the well-established
ﬁ axim of constitutional law that state courts are not compe-

ent to pass upon the validity of the constitution under which
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they themselves exist and from which they derive all their
power.

“Wherefore, the above duly considered, petitioner prays for
citation and service of petition upon the aforesaid Lucien H.
Marrero, sheriff of the parish of Jefferson, State of Louisiana,
commanding him to show cause, if any he has, why the said
Nathan Wright, now in his illegal and wrongful custody, should
not be by him set at liberty.

“Petitioner further prays that, after all necessary services,
legal delays and due trial, there be judgment by this hon. court
mandamusing and ordering the said Lucien H. Marrero, sheriff
of the parish of Jefferson, to restore Nathan Wright to that
liberty he has been wrongfully depriving him of.

“Finally, petitioner prays for such general and special relief
for said Wright as the law and evidence may on trial show him
entitled to receive. -
“ Respectfully submitted.

(Signed) “A. L. Gusman.

“Before me, the undersigned authority, personally appeared
A. L. Gusman, to me known, who, being first by me duly sworn,
says that the above facts and- allegations are true and correct;
that the aforesaid Wright has no adequate legal remedy in the
state courts of Louisiana for the denial of due process of law,
of which he is the victim, and that his only avenue of escape
from an unconstitutional sentence of death is an appeal to this

hon. court for justice and protection.
(Signed) «A. L. GUsMAN.

«This done and subscribed in my office, city of New Orieans,
this 2d day of January, A. D. 1900. 3
[sEAL.] (Signed) «W. B. Barxgrr, Not. Pub.

Upon the filing of the petition and without any ac.tion of thf%
court or of the Circuit Judge, the clerk or the court 1ssued‘a cl-
tation, entitled in the cause and in the name of the PreSIdgnt
of the United States, to Lucien H. Marrero, sherift of the parlsg
of Jefferson, and summoned him to comply with the deman
of the petition, (a copy of which accompanied the citation,) or
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to deliver his answer in the office of the clerk of the court
within ten days after service thereof, with increase of one day
for every ten miles Marrero’s residence was distant from New
Orleans, the place where the court was held.

In due time Marrero, by attorney; filed exceptions to the pe-
tition on the ground that the court had no jurisdiction in the
case, and on the ground that the petition disclosed no cause of
action.

The answer concluded as follows:

“In the event that defendant’s exception be overruled,
and only then, defendant answers that he holds no prisoner
named Martin Wright nor Nathan Wright, as alleged in plain-
tiff’s petition, but that a man named Sam. Wright, now in his
custody as sheriff of the parish of Jefferson, was tried and con-
victed on Monday, the 11th day of December, 1899, before the
honorable the twenty-first judicial district court for the parish
of Jefferson, presided over by Hon. Emile Rost, judge, of
the crime of ‘entering a dwelling house in the night time,
armed with a dangerous weapon, and, having so entered, hav-
ing made an assault upon the body of a girl therein residing
with the felonious intent to commit rape.’

“Further answering, defendant alleges that, pursnant to a
subsequent order of the court aforesaid sentencing him to be
hanged, the said Sam. Wright was committed to custody of
defendant to await a day to be fixed by his excellency the
Gov_ernor of Louisiana for the execution of said Wright.

“Defendant alleges that Friday, February the ninth, has
been fixed by the Governor of Louisiana for the execution of
the orders of the said court.

“Whereupon defendant prays that plaintif’s petition be
dismissed.”

The exceptions were set down for trial for the 2d of Feb-
ruary, 1900, at eleven o’clock, and the petitioner’s counsel was
ordered to be notified. On that day the exceptions came on
to be heard, and were argued, submitted and sustained, and the
petition was dismissed.

f On Februgry 5, 1900, the petitioner, by his counsel, moved
ora new trial on the following grounds:
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“First. That the court erred grievously and to Wright's
prejudice and injury in holding that this is a mandamus suit.
No writ is needed, none was asked, and the words ¢ mandamus’
and ¢ writ’ are nowhere to be found in the petition. No per-
petuation of the writ of mandamus that has no existence is
either asked or denied. The petition and prayer shows that
this is simply an ordinary action. The summons to the de-
fendant Marrero evidences the same thing, and his exceptions
and answer are additional proofs of this fact.

“Second. The court also erred grievously when it refused to
allow a trial of the merits of the question, since this was neces-
sary in order to show whether or not Sheriff Marrero, in holding
Wright in forcible custody under an assumption of governmental
authority, was not invading Wright’s constitutional rights and
guarantees without due process of law.

“Third. The court also erred grievously and injuriously in
ruling that appearer’s contentions as to jury trials and juries
are untenable, on the grounds that Amendments 4, 5, 6, 7 of
the Federal Constitution do not apply to state courts, as held by
the United States Supreme Court in the 110 U. 8. Supreme
Court Report in a California case, the said court since then hav-
ing held that they do.

“ Fourth. That this hon. court furthermore grievously andin-
juriously erred in holding that appearer’s eighth count involves
a political question over which Congress alone has jurisdiction.
This was once true, but it is so no longer, for Congress a nun-
ber of years ago settled the question affirmatively, and it 18
now the duty of this court to enforce this decision just as much
as it is its duty to enforce the provisions of the statutes of Con-
gress. :

“ Fifth. The court additionally erred in holding that Wright
had no valid right of action, since a resort to mandamus pro-
ceedings was not the proper remedy. As no such resort was
ever made the decision is clearly erroneous.”

The motion for new trial having been submitted to the court
it was refused.

A vpetition for appeal was presented assigning as errors sub-
stantially the grounds stated in the motion for new trial, and
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excepting to the court’s action thereon. The appeal was al-
lowed, and the case is here in consequence.

The contention of appellee is that this is not an application for
habeas corpus nor for writ of mandamus, but is an ordinary
action. The appellant not only concedes the fact, but takes
pains to assert it. It follows necessarily that he has no cause
of action. However friendly he may be to the doomed man
and sympathetic for his situation; however concerned he may
be lest unconstitutional laws be enforced, and however laudable
such sentiments are, the grievance they suffer and feel is not
special enough to furnish a cause of action in a case like this.
The judgment of the Circuit Court must therefore be affirmed.
Even if we regard the proceeding as one in Aabeas corpus, the
same result would follow. Dawis v. Burke, 179 U. S. 399.

Judgment affirmed.

M. Justice HaRLAN took no part in the decision.

TURNER ». RICHARDSON.

ERROR TO THE SUPREME COURT OF THE STATE OF LOUISIANA.
No. 408. Submitted October 29, 1900.—Decided January 7,1901.

It;S again decided that, to render a Federal question available on writ of
TTor from a state court, it must have been raised in the case before

?h‘;if_ment, and cannot be claimed for the first time in a petition for re-
ing.

.
i T B8 Was a motion to dismiss or affirm. The case is stated in
the opinion of the court.

tioﬁh Frank . Richardson and Mr. Frank Soulé for the mo-

M, Henry L. Lazarus and Mr. J. N. Luce opposing.
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Mgr. Justice McKEn~a delivered the opinion of the court.

The commercial firm of M. Schwartz & Company of the city
of New Orleans was indebted to the American National Bank
of that city on the 5th of August, 1896, in the sum of $88,600.16.
To secure this indebtedness certain shares of the Schwartz Foun-
dry Company and other securities were pledged to the bank.

Schwartz & Company became insolvent, and after proper
proceedings in the civil district court of the parish of Orleans,
Sumpter Turner and Edward Weil were elected syndics of the
firm and of the individual members thereof. Weil subsequently
died and Turner was elected sole syndic, and is plaintiff in error
here.

The bank also failed, and F. L. Richardson was appointed
receiver by the Comptroller of the Currency. He attended the
meeting of the creditors of the insolvent firm, proved the claim
of the bank, votetl to accept the cession and for the appointment
of the syndics. Subsequently he applied to the civil district
court to have the claim recognized and his rights as pledgee
enforced by a sale of the securities pledged and the proceeds
applied to the payment of the claim. Exceptions to his petition
were filed and overruled, and an answer was then filed. 'Ihe
case was tried and judgment rendered in favor of the receiver
for $74,045.16, being the greater part of the claim, and the se
curities pledged were ordered to be sold and the proceeds appl{ed
to the payment of the indebtedness adjudged. A suspensive
appeal was taken to the Supreme Court of Louisiana and the
judgment was affirmed. 52 La. Ann. 1618. This writ of error
was then sued out.

One of the assignments of error in the state Supreme Court
was as follows:

“That it is not averred nor proved by plaintiff, nor does the
record show the averment and proof, that the receiver of d?e
American National Bank was authorized to sue and stand 1o
judgment herein, nor that the receiver was authorized to have
sold the collaterals set up as pledged at public auction 1n th‘?
manner demanded by the receiver or ordered by the court;
that without the direction and authorization required under sec-




TURNER v. RICHARDSON. 89
Opinion of the Court.

tion 5234 of the United States Revised Statutes, the receiver was
incompetent to stand in judgment herein and to have sold or to
cause to be sold the stocks, bonds and securities belonging to or
pledged to the American National Bank, and that, therefore,
his demand for a judgment for the amount claimed, with recog-
nition of a pledge, and his demand to have the alleged pledged
collaterals sold, should be rejected at his cost.”

In his brief for rehearing filed in the Supreme Court of the
State plaintiff in error urged *that the jurisdiction over and
affecting the liquidation of national banks was vested exclu-
sively in the United States Circuit Courts and the Federal
courts, and that the state courts were without jurisdiction, in
the said cause, to grant and order the sale authorized under sec-
tion 5234 of the United States statutes and its provisions, said
defendant and plaintiff in error citing paragraphs 3, 10 and 11
of sec. 629 of the United States statutes, and the proviso of
sec. 4 of the act of Congress, adopted August 13, 1888; that
said paragraphs and said proviso vested the courts of the Uni-
ted States with exclusive jurisdiction in cases commenced by
the United States by direction of any officer thereof, or cases
for winding up the affairs of such (national) banks.”

It is assigned as error here that the Supreme Court of Louisi-
ana erred in holding—

“1. That the defendant and plaintiff in error was not entitled
to the right and privilege, under sec. 5234 of the United States
statutes and its provisions, to have the direction and authority
of the Comptroller of the Currency for the application to sell
such securities, the sale, and the time, manner, and terms
thereof ;

“2. That defendant and plaintiff in error was not entitled to
have the proceedings for the sale instituted and prosecuted by
& person competent to stand in judgment, and that the receiver
Was competent to make such application to sell and to prose-
cute the same and stand in judgment;

“3. In holding that the Supreme Court of Louisiana and the
state courts had jurisdiction ratione materia, and in denying the
exclusive jurisdiction of the United States courts

“4. That the court further erred in not setting aside the
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judgment of the lower state court and rejecting the demand
of the defendant in error.”

The claim presented in the trial court and in the Supreme
Court, as expressed by the latter, was * that it was necessary
for the receiver to aver and prove he was authorized by the
Comptroller of the Currency, United States Treasury Depart-
ment, to institute the present action and to sell at public auc-
tion the collaterals pledged to secure the indebtedness declared
on, and that without this authorization the judgment recov-
ered cannot stand.”

On that contention both courts.passed. It was discussed at
length by the Supreme Court, and was held to have “no suf-
ficient basis of fact to rest upon.” This conclusion was based
on the ruling in Bank v. Kennedy, 17 Wall. 19. We think it
was correctly based on that decision.

Section 5234 of the Revised Statutes enacts:

“That on becoming satisfied, as specified [in this act], that
any association has refused to pay its circulating notes as therein
mentioned, and is in default, the Comptroller of the Currency
may forthwith appoint a recesver, and require of him such bond
and security as he shall deem proper, who, under the direction
of @ Comptroller, shall take possession of the books, records and
assets of every description of such association, collect all debts,
dues and claims belonging to 4t, and, upon the order of a court
of record of competent jurisdiction, may sell or compound all bad
or doubtful debts, and, on a like order may sell all the real and
personal property of such association, on such terms as the
court shall direct; and may, if necessary to pay the debts of
such association, enforce the individual liability of the stock-
holders [provided for by the twelfth section of this act]; and
such receiver shall pay over all money so made to the Treasum’I“
of the United States, subject to the order of the Comptroller,
ete.

This section was construed in Bank v. Kennedy, and Mr. Jus-
tice Bradley, speaking for the court, after distinguishing betiween
stockholders and ordinary debtors of the national bank, which
was the ground of decision in Hennedy v. Gibson, 8 Wall. 498,
506, said :
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“The language of the statute authorizing the appointment of
a receiver to act under the direction of the Comptroller means no
more than that the receiver shall be subject to the direction of
the Comptroller. It does not mean that he shall do no act with-
out special instructions. His very appointment makes it his
duty to collect the assets and debts of the association. With
regard to ordinary assets and debts no special direction is needed ;
no unusnal exercise of judgment is required. They are to be
collected of course ; that is what the receiver is appointed to do.
We think there was no error in the decision of the court below
on these points, and that the action was properly brought by
the receiver.”

Expressing what it was necessary for the receiver to do to
collect the assets of the bank, the Supreme Court of Louisiana
said :

“The receiver here could not sell the collaterals in his hands
without obtaining the order of a court of competent jurisdiction,
and this order must fix the terms of the sale.

.“ The object of this suit was to obtain such an order. The
civil district court of the parish of Orleans is a court competent
to grant the order. It did so.”

T.he. other point now made, to wit, that the state courts had
10 jurisdiction of the petition of the receiver because under
paragraphs 3, 10 and 11 of section 629, and the proviso of sec-
tion 4 of the act of Congress adopted August 13, 1888, the courts
f)f the United States had exclusive jurisdiction, was not made
In the trial court nor in the Supreme Court at the original hear-
ng. It was made for the first time in the brief filed for rehear-
1ng. T.o maintain its availability to plaintiff in error it is claimed
that « if the state courts were utterly without jurisdiction, it
was their duty to dismiss the proceedings ex proprio motu, and
SUC}} - tl?e Jurisprudence of Louisiana. Where there is a want
of jurisdiction ratione materia, it is not too late to suggest or
false 1t on rehearing or at any time.”

Whether such was the duty of the state courts and what ques-
ons could be suggested or raised on rehearing, the Supreme
C(?U‘Pt was undoubtedly competent and able to decide. For this

urt we need only say that we have decided too often to make

ti
C




OCTOBER TERM, 1900.

Syllabus.

it necessary to do more than announce the rule, that to render
a Federal question available on writ of error from a state court
it must have been raised in the case before judgment, and can-
not be claimed for the first time in a petition for rehearing.
Meyer v. Richmond, 172 U. S. 82, 92 and cases cited.

As there is no error in the record, judgment is

Affirmed.

Mz. Justice Browx took no part in this decision.

DISTRICT OF COLUMBIA ». ROBINSON.

ERROR TO THE COURT OF APPEALS OF THE DISTRICT OF COLUMBIA,

No. 8. Argued November 7, 8, 1900.—Decided January 7, 1901.

The testator of the defendants in error commenced in his lifetime an action

against the District of Columbia for trespasses on land of his in the D‘IS-
trict. The alleged trespasses consisted in entering on the land and dig-
ging up and removing, under claim of right, a quantity of gravel to .be
used for repairing and constructing public highways. The testator dl'ed
before the action was brought to trial. His executors brought it .to trial
and secured a verdict and judgment in their behalf, which was sustained by
the Court of Appeals of the District. The issues involved are stated fully
by the court in its opinion here, on which statement it is held: B
(1) That as there was no evidence of a formal grant, and as the Dlstr'w]
relied upon an alleged dedication of the trust to the uses to .wlnfl
the District put it, the issue was properly submitted to tlfe jury ‘t
(2) That the Court did not err in holding and instructing the jury till?
the use of the tract by the public must have been adverse to the
owner of the fee; . . fo
(8) That there was no error in holding and instructing the jury tha =
prescriptive right of highway was confined to the width as actua 5)-
and without any intermission used for the period of twenty_ Y%‘t‘l']é
(4) That there was no error in so instructing the jury as to de_P”"e =
District of a legal presumption that the public acts required to 5
performed by it in order to give the right claimed had been P
formed; :
(5) That there was no error in leaving to the jury the question W

hether
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the District of Columbia had done the acts constituting the tres-
pass, without the execution of its lawful powers according to law;

(6) That there was no error in submitting to the jury the question whether
the gravel was obtained incident to the lawful exercise of the power
to grade;

(7) That there was no error in sustaining the twelfth prayer of the de-
fendants in error, and thereby submitting to the jury to find and
determine both the law and facts of the case; and also thereby hold-
ing that if the jury found any one of the facts enumerated in said
prayer without regard to its probative force, it would tend to prove
that Harewood road was not a public way, and rebut any presump-
tion that it was a public highway;

(8) That there was no error in refusing the twenty-third prayer of the
District;

(9) That the Court properly instructed the jury that they might enhance
the damages that would make the claimants whole, by any sum not
greater than the interest on such account from the time of the fil-
ing of the original declaration.

THE case is stated in the opinion of the court.

Mr. Andrew B. Dwvall for plaintiff in error. Mr. Clarence
4. Brandenburg was on his brief.

M. Co.nway LRobinson and Mr. Walter D. Davidge for de-
f‘endants n error. Mr. Leigh Robinson and Mr. Conway Rob-
wmson, Jr., were on their brief.

Mz. Justice McKEenwa delivered the opinion of the court.

Tl.ns is an action for damages which was brought by Conway
Robinson against the District of Columbia, for certain alleged
trespasses on his land called the “ Vineyard.” The trespasses
f:onsmted in breaking and entering his close and digging a trench
386 feet long, 33 feet wide and 14 feet deep, and carrying away
4683 Gl.lbic yards of gravel. The grounds of action were pre-
sented in several counts. The District pleaded the general is-
sue and‘ the statute of limitations. The plaintiff joined issue
on the first plea, and demurred to the second. No disposition
Was made of the demurrer until February 18, 1884, when the
death of the plaintiff was suggested.

On the 29th of October, 1886, the defendants in error, execu-
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tors of Conway Robinson, filed an amended declaration, pre-
senting the cause of action in three counts. The first alleged
the taking of the gravel from Ilarewood road ; the second, its
taking and using upon other roads; the third, the breaking and
entering the close; the fourth, the breaking and entering the
close, and the excavation of a trench, thereby separating parts
of the close from other parts and impairing its value as subur-
ban property.

On December 30, 1896, the District pleaded the general issue
to the amended declaration. Issue was joined on the plea.
Subsequently, by leave of the court, the District filed additional
pleas. First, the statute of limitations of three years; second,
leberum tenementum ; third, that the trespasses complained of
consisted in the excavation and removal of gravel and soil from
within the lines of a public highway known as Harewood road.
Upon motion the first plea was stricken out and a demurrer was
sustained to the second. The case was tried on the general is-
sue and the third plea.

A verdict was rendered for the plaintiffs (defendants in er-
ror) in the sum of $8000, and a judgment was duly entered

. thereon. It was affirmed by the Court of Appeals, 14 D. C.

App. 512, and the case was then brought here.

The errors assigned are on exceptions taken to the giving,
refusing and modifying instructions. It is not necessary fo
detail the testimony. It is enough to say that it tended to
support the issues made by the parties respectively, and to sup-
port the claim that Harewood road was a public highway. For
the latter the District relied upon prescription and dedication
arising from twenty years’ use by the public, and also upon the
action of the levy court in relation to the road. _

For the statutes in regard to the levy court and its functions
we may quote from the opinion of the Court of Appeals as fol-
lows: :

“The law of Maryland in force at the time of the cession of
the District declared that the county courts ‘shall set down
and ascertain in their records, once every year, what are the
public roads of their respective counties’ Act 1704, ch. 2,
sec. 3.




DISTRICT OF COLUMBIA »v. ROBINSON. 95
Opinion of the Court.

“The act of Congress, July 1, 1812, empowered the levy court
to lay out public roads, condemn lands therefor, and so forth,
and provided that when a road shall have been so established,
marked and opened they shall return the courses, bounds and
plat thereof to the clerk of the county to be by him recorded,
and it shall thereafter be taken, held and adjudged to be a pub-
lic road. 2 Stat. 771.

“Section 2 of the act of May 3, 1862, declares that all roads
which have been used by the public for a period of twenty-five
years or more as a highway, and have been recognized by the
levy court as public county roads, and for the repairs of which
the levy court has appropriated and expended money, shall be
public highways whether they have been recorded or not. Sec-
tion 3 provides that within one year from its passage, the levy
court shall cause the county surveyor to survey and plat all
such roads and have the same recorded. In making the survey
he was required to follow as near as possible the boundaries
heretofore used and known for the highway and to mark the
same at all angles with stones or posts. 12 Stat. 383. This
time for surveying, platting and recording was extended three
years by act of February 21, 1863, 12 Stat 658, and again for
three years from July 1, 1863, by act of June 25, 1864. 13
Stat. 193. The Revised Statutes of the District (A. D. 1874)
also provide that all public roads which have been duly laid
out, or declared and recorded as such, are public highways, Rev.
Stat. D. C. sec. 246; and that every public highway shall be
surveyed and platted and that a certificate of the survey and
Plat shall be recorded in the records kept for that purpose.
Rev. Stat. D. C. sec. 248.

“.‘ The penalty provided for the obstruction of public roads, as
reenacted in the Revised Statutes of June 22, 1874, is limited
tO'such as have been used and recognized for twenty-five years
prior to May 1, 1862, and which ¢ were thereafter duly surveyed,
recorded and declared public highways according to law.” Rev.
Stat. D. €. sec. 269. 3

‘Whatever evidence is necessary to illustrate the instructions
Will be stated hereafter.

There is an assignment of error which in effect, though in
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form an attack on instructions, questions the sufficiency of the
evidence to justify any recovery, and which asserts that it was
the duty of the court to have taken the case from the jury. In
other words, it is claimed that the trial court should have de-
cided, and not left to the jury to decide, that the road was a
public highway. It is not clear upon what the contention is
rested. Whether it is rested on the ground that the road was
established by the levy court, or that evidence showed beyond
reasonable dispute that the road had been acquired by adverse
use, or had been dedicated by plaintiff’s predecessors in the
title. But the evidence did not establish either conclusion be-
yond .reasonable dispute. Both conclusions were disputable
and disputed, and whether they were or were not justifiable
inferences from the evidence, which was conflicting, was for
the jury to determine, not for the court, and the court properly
declined to do so. What were within the functions of the court
and what were within the functions of the jury are questions
entirely aside from the distinction between public and private
ways and the manner of acquiring either—whether by gragts
or by acts ¢n pais establishing title by dedication or prescrip-
tion, the propositions which counsel have learnedly argued.

There is no evidence of a formal grant. The dedication of
the road or the prescriptive right of the public to it was sought
to be proved by the acts of the owners of the land and certain
uses by the public. There was opposing evidence or rather
evidence of opposing tendency which could be claimed to show
that the use by the public was in subordination to the title—
was permissive, not adverse. The issue hence arising Was
properly submitted to the jury. i

The other assignments of error are more specific and gxhlblt
for review the legal propositions which were involved in ‘the
issues. These are that the court erred in the following partict-
lars:

(1) In holding and so instructing the jury that the use of the
road by the public must have been adverse to the OWner of
the fee. At

(2) In holding and instructing the jury ¢ that the prescriptive
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right of highway is confined to the width as actnally and with-
out any intermission nsed for the period of twenty years.”

(3) By depriving the District of the presumption that the
public acts required to be performed were performed.

(4) By leaving to the jury a pure question of law, to wit,
“whether the District of Columbia had done the acts consti-
tuting the trespass ¢ without the execution of its lawful powers
according to law.’”

(5) By submitting to the jury a question of law, to wit,
“whether the gravel was obtained incident to the lawful exer-
cise of the power to grade.”

(6) By “sustaining the granting of the twelfth prayer of the
defendants in error and thereby submitting to the jury to find
and determine both the law and the facts of the case; and also
thereby holding that if the jury found any one of the facts
enumerated in said prayer without regard to its probative force,
it would tend to prove Harewood road was not a public way
and rebut any presumption that it was a public highway.”

(7) By refusing the twenty-third prayer of the District, “and
thereby holding that the defendants in error were not bound
by the answer of the Commissioners to the bill of discovery
filed by the testator of the defendants in error respecting the
bona fides of the action of said Commissioners in respect of the
:.lter’ation of Harewood road and the purpose of such altera-
lon.”

(8) By instructing the jury that they “might enhance the
damages that would make them whole by any sum not greater
than the interest on such amount from the time of the filing
of the original declaration.”

L. The first proposition was presented by the following prayers
réquested by the District and modified by the court. The
Words in brackets were struck out by the cohrt, those in italics
were added :

\\'l;‘eiilt]];f ‘tlljle jury believe from the e\ficlenge that the place
e the :1 f?gEd trespasses were comrpltt'ed is part of th'e road
thas _'rhez Harewood road,” in the District of Columbia, and

“1e said road had been used and recognized as a public

comnty road for a period of twenty-five years prior to May 3,
VOL. cLxxx—7T
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1862, adverse to the plaintiff’s testator and those wnder whom
he claimed, and that said road was, after said last-mentioned
date and prior to the Ist day of July, 1868, surveyed and re-
corded in the records of the levy court as a public highway,
then the [plaintiffs are not entitled to recover in this action,
and the verdict should be for the defendant] zhe jury should
find that the said roadway is a public highway of the width
that it had actually been used prior to May 3, 1862.

“ The maps introduced by the defendants are not such surveys
and records as the act of 1862 contemplated, but may be consid-
ered, together with all the other evidence in the case bearing upon
that point, in determining whether such survey and record was
made.

“III. If the jury believe from the evidence that the place
where the alleged trespasses were committed is part of the road
called the ¢Harewood road,” in the District of Columbia, and
that said road was a public county road, generally used and
recognized as such by the public for an uninterrupted period
of more than twenty years prior to 1880, and adversely to the
plaintiff’s testator and those under whom he claimed, under the
control of and kept up and repaired by the public authorities,
and used by it publicly, openly and notoriously for all the pur-
poses of a public highway, under a claim of right, then the
jury may and ought to presume a grant of a right of way to
the public over said road [and the plaintiffs are not entitled to
recover in this action and the verdict should be for the defend
ant] to the widih it had been so used.”

“V. [The rule of presumption is one of policy as well as of
convenience, and is necessary for the peace and security of s0-
ciety and] if the jury believe from the evidence that the public
used ¢ Harewood road’ as a public highway, whenever it sa fit,
without [asking] leave of the owner and without objection /7o
kim, this is adverse, and uninterrupted adverse enjoyment f§>1”
twenty years constitutes a title which cannot afterwa?ds be d1§-
puted. Such enjoyment, without evidence to explain how 1t
began, is presumed to be in pursuance of a full and unqualified
grant.” i

“«XX. If the jury believe from the evidence that Harewoo
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road was on May 8, 1862, a road within the county of Wash-
ington, in the District of Columbia, which had been used by
the public adverse to the plaintiffs testator and those under
whom he claimed for a period of twenty-five years or more as
a highway, and had been recognized by the levy court of said
county prior to that date as a public county road, and the said
levy court had appropriated and expended money for the re-
pairs of said Harewood road, then they are instructed that the
said Harewood road was at the time of the alleged trespasses
complained of a public highway, of the width it had been used,
although the same may not have been recorded.”

But for the criticism of counsel the modifications and addi-
tions made by the court might be cousidered as having done
no more than to bring out more clearly the meaning of the
prayers. The recognition and control of the road by the Dis-
trict and its use by the public under “a claim of right” (third
pPE.Lyer) or “without asking leave of the owner and without
objection from him” (fifth prayer), seem equivalent to a declara-
tlon of adverse use, Counsel, however, now contend for a differ-
ent meaning and a different principle of law. They contend
first, as we understand, that use alone without regard to the con-
sent of the owner of the fee or his attitude to the use constituted
the road a highway (prayer 2), and required a grant of it to be
presumed (prayers 3 and 5).

The contention is not justified. The use must be adverse to
the owner.of the fee. The rule is correctly stated in 2 Green-
i?:i on ;‘lwdence. . The learned author, after defining prescrip-

L, the period of possession which constituted it, and
Eﬁéall}lng the modern practice which has introduced “a new
e i; t(l)td]e, Ilan'nely, the .presumption of a grant, ma(.ie and
i ﬁndnll] lern t.1mes; Whlch.the jury are ad\'ls.ed or directed
fime,” s’a PO‘I‘l.eVIdence.of enjoyment for sufficient length of
s 4 dy % “in the United States grants }?ave been very freely
o 3 upon proof of an adverse, emclusive and unmtew.upted
o ‘h'jf or #w_m@ years” And after stating the quality of
Ehai:—t.}:guo? which arises, he continues: “In order, however,

enjoyment of an easement in another’s land may be

conelugive of . - 3
' of the right, it must have been adverse, that is, un-
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Q’:; claim of title, with the knowledge and acquiesence of the
,gsqb‘\'vng\régf the lgnd, and uninterrupted ; and the burden of prov-
R ingLhis is 3€he party claiming the easement. If he leavesit
dopbtfulPhether the enjoyment was adverse, known to the
,;ﬁi&vner, and uninterrupted, it is not conclusive in his favor.”
Q«;‘}) Secs. 538 and 539. Under a different rule licenses would grow
into grants of the fee and permissive occupations of land be-
come conveyances of it. “It would shock that sense of right,”
Chief Justice Marshall said in Aérk v. Smith, 9 Wheat. 286,
“which must be felt equally by legislators and judges, if a pos-
session which was permissive, and entirely consistent with the

title of another, should silently bar that title.”

2. This proposition arises on the following prayer given at
the request of the plaintiff :

“The jury are instructed that the right to an easement of
common and public highway acquired by a prescriptive use or
long use of the road is confined to the lines and width of the
road as actually used for and at the end of the period of twenty
years, and does not extend to a greater width beyond the width
of the road so actually used, and in this connection the jury are
further instructed that the planting or placing of the boundary
stones mentioned in the evidence, if the same occurred \'\'itthl
twenty years before the acts complained of, which are n ev
dence, would not extend such easement by prescription beyond
the lines and width of such actual use.”

The same reason and principle applies to this as to the pre
ceding proposition. Relying for right of way on usc, the right
could not extend beyond the use. Or, as it has been expressed,
“if the right to the way depends solely upon user, then flic
width of the way and the extent of the servitude is measured’
by the character of the user, the easement cannot be brogldel
than the user.” 1 Elliott on Roads, page 136, and e cited:

3. This proposition is based upon the modiﬁeat‘wns by t;he
court of the twelfth prayer requested by the District. It was
as follows :

“[The levy court of the District of Columbia was a corpo-
ration. Its duty, among other things, was to supervise an

100
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keep in repair the public roads of the county of Washington,
and to plat, record and mark with boundary stones such roads.]

“If the jury find from the evidence that boundary stones
were placed along Iarewood road and at the point of the al-
leged trespass by the surveyor of the levy court in 1865 or
thereabouts, and that thereafter said levy court worked and
kept said road in repair, then [in the absence of evidence to the
contrary the preswmption is that] i is @ question for the jury
to determine whether said levy court caused said road to be sur-
veyed, platted and recorded as a public highway in accordance
with the act of Congress [requiring the same to be done, and
such presumption is not overcome by the fact that the record
of the survey and plat of said road is lost or cannot be found],
and it will be competent for them to so find if all the evidence
establishes the fuct to their satisfaction, although no record of a
survey and plat of said road has been given in evidence.”

The objection to the action of the court is that the District
was thereby deprived of the presumptions which attend and
support the acts of public officers.

One of the defences made by the District was that the road
had become a highway under and by virtue of the acts of Con-
gress heretofore referred to. As a condition of this defence it
Was necessary to establish that the road had been surveyed,
platted and recorded by the levy court, and it was the effect
of the prayer which was requested that the performance of
that duty would be presumed by the law from the fact that the
road had been worked and kept in repair by the levy court.
In other words, such surveying, platting and recording would
be presumed because it was the duty of the levy court to have
done them under the acts of Congress. Undoubtedly the law
lndu?ges presumptions of the performance of their duty by
public officers and presumptions of the existence of circum-
Stances ‘which generally precede or accompany acts testified to
and Which are necessary to their validity, but such presumptions
3:1“1 aid of the evidejnce.' They are not independent of the evi-
tiffs?et nor raised against it. Thg record shows that the plain-
: estimony tended to establish “that the road was never
urveyed, platted or recorded as a public road, as required by
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law.” The testimony on the part of the District was that the
secretary to the governor of the District in 1871 obtained from
the former secretary of the levy court what were supposed to
be all of the records of the court, and turned them over to the
treasurer of the board of public works, and that those records
may be among the old records of the District, but witness did
not know ; nor did he know what was among them, and had
no distinct recollection of any map of the road. Another wit-
ness, who was road supervisor from 1869 to 1871, testified that
he saw the map of Harewood road and other roads among the
records of the old levy court of the District in its room in the
city. He did not know, however, when the map was prepared
or by whom ; that it embraced several roads; it was a map of
the District of Columbia and the roads in it. Another witness
(William T. Richardson), a civil engineer, testified that under
the direction of the Commissioners of the District he found rec-
ords and maps of the levy court relating to Harewood road;
that he found some maps, one made in 1873, in Governor Shep-
herd’s time, and also a copy of the levy court map; that the
maps and records were found in the vault of the old District
building on First street; that he found no other maps or rec-
ords relating to the levy court or Harewood road; that the
map found was a copy of the original map showing the roads of
the District signed by a president of the levy court and clerk;
that the first map was in pen work, and was an original made
in 1873 under authority of an act of the late legislative as-
sembly of the District. There was another map professing t0
have been made in 1857 by Mr. Boscke, while he was an em-
ployé of the District. The accuracy of the Boscke map Was
testified to, and it and the other maps were put in evidence.

The evidence therefore showed what the levy court did as t.o
surveying, platting and recording the road, and the effect of 1t
could not be taken from the jury and a presumption substltl}ted
for it. Such presumption might have been given to the Jury
as an element of decision in connection with the evidence, and
might have been so given by the court if asked.

The prayer was objectionable for another reason. It as
sumed that a record of the survey and plat of the road was
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made and lost. This was a fact in issue, and could not be
assumed. The court left the fact to be deduced from the evi-
dence, telling the jury, however, that they could infer it, al-
though there was no direct evidence of it.

4. The eighth prayer given at the request of the plaintiff was
as follows:

“If the jury believe from the evidence that at the time of
doing the acts complained, which are in evidence, there was a
right of common and public highway in the defendant to a road
of only about twenty-five feet or less in width over the land of
the plaintiffs’ testator, and that an excavation in excess of the
defendant’s right of highway and of about thirty-three feet in
width was made by the defendant upon the land of plaintiffs’
testator, and believe from the evidence that the defendant so
exceeded its right of highway and excavated gravel on the land
of the plaintiffs’ testator, and removed and used the same be-
yond the limits of said land to repair or improve other public
bighways in the District of Columbia without making just
compensation to the owner of the soil or having any condem-
nation proceedings or exercising its lawful powers according to
l{‘w’ then the jury are instructed that the defendant would be
liable as a trespasser for so doing, and that the jury must find
for the plaintiff and assess such damages as the evidence shows
would make them whole.”

The-italics are ours, and they indicate the words upon which
the District especially bases its objection. That objection is
th%}t a pure question of law was submitted to the jury. The
O.b]ectlon is very general, and hardly attains to such specifica-
tion of an error as can be noticed. However, we have exam-
ined the charge of the court, and think what was meant by the
words objected to was sufficiently explained.

i. The eleventh prayer asked by the plaintiff was as follows:

The burden of proof is upon the defendant to satisfy the
ofr{l that the gravel was obtained incident to the legal exercise

¢ power to grade. Such power to be lawful must have
engc_exzrmsed by the Commissioners jointly. It could not be
couldlse ]oy any one of the said Commissioners, as the power
1ot in law be delegated. If the gravel obtained and used

ju




104 OCTOBER TERM, 1900,
Opinion of the Court.

was not the incident to the exercise of the power to grade, but
was obtained without the lawful exercise of the power to grade,
then the use of the said gravel, as well as the said excavation,
was unlawful, and the defendant has not maintained its plea of
justification.

“If the evidence shows to the satisfaction of the jury that suid
grading or the removal of said grawel was done wnder the super-
wvision of the officers and by the employés of said defendont, it
will be competent for the jury to presume from this fact that it
was authorized and directed by the joint action of the Commis
sioners of the defendant, unless there be evidence that satisfies
them that the contrary is the fact.”

It is objected that the prayer submitted to the jury a pure
question of law, to wit, whether the gravel was taken as an
incident to the legal exercise of the power to grade. Buta
definition accompanied the question. The jury was told that
what was meant by the legal power to grade was a power ex-
ercised by the Commissioners jointly, and the court carefully
added that such legal power could be presumed from the super-
vision of the grading by the officers and employés of the Dis-
trict. The prayer is not amenable to the objection made.

6. The twelfth prayer requested by defendants in error, aqd
given by the trial court with the modifications expressed in
italics, was as follows:

“Tf the jury believe from the evidence that there was a lane
or road over the land of the plaintiffs’ testator, yet if from the
evidence the jury believe that travel over said lane or road
originated for the accommodation of some prior owner or Owners
of that tract and the adjoining tract, or either of said tracts,
and of those deriving title from or under such owner or OWners
of either or both of said tracts, and believe that said Ilane or
road was never surveyed, platted or recorded as a public rload
or highway, as required by law, and believe that the various
owners of said tract of land by mesne conveyances conveyed
the same from one to the other, with covenants of warranty,
without showing, mentioning or excepting any lane or road
over the same, either in the body of any of these deeds‘ or H}
plats annexed to any of them, and believe that the location O
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said lane or road or part thereof over the land of the plaintiffs’
testator was changed by Mr. John Agg, a prior owner of said
land, for the reason that he wished it further from his house,
and that he employed and paid the hands who made this change,
and believe that from about 1843 to about the time of the con-
veyance of May 15, 1857, to the plaintiffs’ testator gates were
maintained across said lane or road by the owner or owners of
said tract or their tenants, and that the gate posts of such gates
continued to stand for some time after the gates themselves
wore out or disappeared, and stood there until some time in
1861, after the late war had commenced, and believe that taxes
were assessed by the public authorities upon and paid by the
owners of said land or their tenants upon said tract of land, as
a whole, including land within the limits of said lane or road,
and believe that acts of ownership over the land within the
limits of said lane or road were exercised by the plaintiffs’ tes-
tator, and believe that said lane or road was not repaired by
the public authorities until after the late civil war, or recognized
b.y 'the public authorities as a public road until after the late
(}ml war, or if the jury believe any of these facts, then the
Jury are instructed that these facts or any of them which the
Jury may believe would tend to prove that said lane or road
Was not a common or public highway, and would tend to rebut
any presumption of its being a common or public highway, and
any and all such facts, if believed by the jury, are to be con-
sidered in connection with the other evidence in the case, and
if the jury upon the whole evidence believe that said lane or
road was not such a highway at the time of the acts complained
?,f ‘:Z'll}(jh h.aJve been given in evidence, and was not a highway
(’]./Jf ed waizon, jchen tbfay should find the issue joined upon the
e fit@ant s third additional plea of highway in favor of the

plaintiffs.”
la\z‘haengb]ti%i?n that this prayer left to t.he jury to deciﬁie the
i .fe a(its of the case is not justified, nor, that it was
[Iar:a woOdlr ar(;) one of the el{lumerated facts was proved,‘the
it oad was notapubhc way. The prayer summarized
acts In evidence but did not express an opinion as to their

Probative force, whether collectively or separately considered.
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Each fact had some probative quality and value, and it was
proper for the court to say so, “and that any and all such facts,”
as the court remarked, “ if believed by the jury, were to be con-
sidered in connection with the other evidence in the case.”
And the court further said: “If the jury upon the whole evi-
dence believe ” [not upon any one fact believe] “that the said
lane or road was not such highway at the time of the facts com-
plained of and was not a highway by dedication,” then they
should find that the gravel was not removed from a public
highway, which was the defence made in the third additional
plea of the District.

7. The testator of defendants in error filed a bill for discov-
ery in 1882 on the equity side of the Supreme Court of the
District of Columbia against the District, its Commissioners,
and two assistants of the Engineer Commissioner. The bill
alleged that he intended to bring an action against the de-
fendants in said bill for the trespasses which constitute the
matter of the present controversy, and after stating with par-
ticularity the grounds of discovery submitted interrogatories
to be answered by the defendants, as to the time the acts
were done which were complained of as trespasses, by whom
done, under whose superintendency, by whom paid and out of
what fund the work was paid for, the amount of gravel or
earth dug and where taken, if taken from the limits where
dug, and if any books, accounts, documents or papers were kept
recording or evidencing the facts. Certain of the defendants
made answer under oath to the interrogatories. As to the pro-
bative force of the answers the District at the trial of the casé
at bar asked the court to instruct the jury as follows:

«The jury are instructed that the plaintiffs are bound by the
answer of the Commissioners and the District of Columbia t0
the bill of complaint of their testator [No. 7959, equity, Supretme
Court, District of Columbia] offered in evidence by them, al?‘]
so far as said answer is responsive to the allegations of §a1d bill
it is the evidence of the plaintiffs themselves, and the jury are
not at liberty to ignore it or find the facts otherwise than It
said answer set forth.”

The prayer was refused. Upon what ground, however, does
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not appear. It might have been refused and could have been,
even if it contained a correct declaration of law, on account of
its general character. It is attempted here to be particularized.
The specification of error is that the court, by refusing the
prayer, held “ that the defendants in error were not bound by
the answer of the Commissioners to the bill of discovery filed
by the testator of the defendants in error respecting the bona
Jides of the action of said Commissioners in respect of the altera-
tion of Harewood road and the purpose of such alteration.”
Whether the trial court would have given the prayer if it had
been limited to the good faith of the District Commissioners
we cannot know. Presumably not, if it made their answer in
the discovery suit conclusive proof, as claimed in the prayer
which was refused. The greatest strength of proof attributa-
ble to an answer under oath in a suit in equity is that it cannot
be overcome by a single witness unaccompanied by some cor-
roborating circumstance. That it has even that strength in a
common-law court we are not called upon to decide. It cer-
tainly has not conclusive strength. Zyon v. Miller, 6 Grattan,
427, 438, 439; 1 Pomeroy’s Equity Jur. § 208. The prayer
requested was therefore properly refused.

8. At the request of the plaintiff the court instructed the
Jury as follows :

“.If the issues joined upon both of the defendant’s pleas,
which issues are submitted to the jury, are found by them in
favor of the plaintiffs, then they are instructed that they may
assess such damages in favor of the plaintiffs as they believe
ff‘om the evidence would make the plaintiffs whole, and may
linclude] enhance the damages by any swm not greater than the
Interest on the amount from August 28, 1882, when this action
Was brought, to the time of this trial [as part of the plaintiffs’
damages), if the jury [see fit to include such interest as dam-
ages, and may consider the time during which the plaintiffs
an their testator were kept out of their money between those

ates] shall find from the evidence that such allowance would be
reasonable and just,”
caThe Ob]ectipn is to the interest. Itis not claimed that in
ses of tort interest may not be allowed in the discretion of
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the jury. Itis asserted that under the circumstances of the
case the court should not have submitted the claim of interest
to the jury. But it was the plaintiffs’ right to have invoked
the exercise of the discretion of the jury, and the circumstances
of the case were to be considered by it in exercising such dis-
cretion, and presumably were considered.

9. Ome of the issues in the case was whether the gravel was
taken as an incident to grading the road or for use on certain
streets in the District. There was also an issue as to the width
of the road and the right to take gravel outside of that width.
Prayers were asked on those issues. The ninth prayer of the
District was modified by the court and given as modified as
follows (the additions of the court are in italics):

“[Unless] If the jury shall believe from the evidence that
Harewood road at the point of the alleged trespass was a pub-
lic highway, and that the gravel was taken in pursuance of the
power to grade and not for the sole purpose of obtwining gravel
Jor use elsewhere, then if they find for the plaintiffs in this case
they are instructed that the measure of damages is the value
to the plaintiff’s testator of such gravel as is shown by the evi-
dence to have been taken by the defendant from the plaintiffs’
testator’s land exterior to the lines of Harewood road, and such
damages, if any, to the residue of the land as was occasioned by
the removal of the grawel exterior to the boundaries of the road.”

The criticism of the court’s action is that it allowed the jury
to consider the motive of the District in grading the road. We
think counsel misapprehended the purpose of the modifications
of the prayer. It did not question the motives-of the District
authorities nor did it assume anything that was not within the
issues of the case. The right to take gravel within the limits
of the road which might be established by the evidence and in
the exercise of grading was conceded. The right to take grzl.Vel
outside the limits of the road or not for the purpose of gmdlf{g
it, was denied, and properly denied. It was an easement 1
the land, not the fee to the land, which the public acquired by
the road and the measure of the easement was the widthof
the road. The right to grade and improve was incident 10
the easement, but the easement gave no other right in the soil
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or to the soil. The right to remove soil from one part of a
road to another part may be conceded. And it has been de-
cided such right extends to other streets forming parts of the
same system. Of this, however, we are not required to express
an opinion, as it is not involved in the prayer.
Finding no error in the record,
The judgment is affirmed.

Mke. JusticE GRrAY took no part in the decision.

NEELY ». HENKEL (No. 1).

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE
SOUTHERN DISTRICT OF NEW YORK

No. 387. Argued December 10, 11, 1900.—Decided January 14, 1901.

There is no merit in the contention that Article 401 of the Penal Code of
Cuba, which provides that the public employé, who, by reason of his
office, has in his charge public funds or property, and takes or consents
that others should take any part therefrom, shall be punished, applies
only to persons in the public employ of Spain. Spain, having withdrawn
from the island, its successor has become ‘“the public,” to which the
_(.:Od.e, remaining unrepealed, now refers.

W'lthm the meaning of the act of June 6, 1900, c. 793, 31 Stat. 656, provid-
;gfe_f:r the surrender‘ of persons committing defined crimes within a
i lr:i:u?o:létry occul?led by or under the control of the United States,
¥ QOl.uirtllﬂiao (tjhe U'mted §tates, or any Territory thereof, or the District
R lllba is fo%Pelgn te}'rltory which cannot be regarded in any
o TTﬁitnA aéjt, egal or lntfarxfatlona,l sense, as a part of the territory of
Milita =y ates; and 'thls is not affected by the fact that it is under a
wor.l; ;.‘f? uO\fel:nor, app.omted by and representing the President in the
oL a.SS-lStlllg the inhabitants of the island in establishing a govern-
‘uent of their own,

Astrt:?;iini +tshei United States and Cuba that island is territory held in
L gontnh;!.ptta{}ts, to whom it rightfully belongs, and to whose
i g II‘)(; it will be su.n'rendered when a stable government shall

The act o’f i aﬁ lshed.by their voluntary action.

b bedne » 1900, is not unconstitutional in that it does not secure to
used when surrendered to a foreign country for trial all the rights,
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privileges and immunities that are guaranteed by the Constitution to per-
sons charged with the commission in this country of crime against the
United States.

The provisions in the Constitution relating to writs of habeas corpus, bills
of attainder, ex post facto laws, trial by jury for crimes, and generally to
the fundamental guarantees of life, liberty and property embodied in that
instrument have no relation to crimes committed without the jurisdic-
tion of the United States, against the laws of a foreign country.

When an American citizen commits a crime in a foreign country, he cannot
complain if required to submit to such modes of trial and to such pun-
ishment as the laws of that country may prescribe for its own people,
unless a different mode be provided for by treaty stipulations between
that country and the United States.

The contention that the United States recognized the existence of an es-
tablished government, known as the Republic of Cuba, but is now using
its military or executive power to overthrow it, is without merit.

The act of June 6, 1900, is not in violation of the Constitution of the United
States, and this case comes within its provisions; and, the court below
having found that there was probable cause to believe the appellant
guilty of the offences charged, the order for his extradition was proper,
and no ground existed for his discharge on habeas corpus.

TuE case is stated in the opinion of the court.

Mpr. Jokn D. Lindsay for appellant. M. De Lancey Nicoll
was on his brief.

Mr. Assistant Attorney General Beck for Henkel.
Mg. Justice Harraw delivered the opinion of the court.

By section 5270 of the Revised Statutes of the United States
it is provided :

“ Whenever there is a treaty or convention for extradition be
tween the Government of the United States and any fQTW”
government, any justice of the Supreme Court, circuit judge,
district judge, commissioner, authorized so to do by any of the
courts of the United States, or judge of a court of record of
general jurisdiction of any State, may, upon complaint made
under oath, charging any person found within the limitﬁs qf any
State, District or Territory, with having committed within the
jurisdiction of any such foreign government any of the crimes
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provided for by such treaty or convention, issue his warrant for
the apprehension of the person so charged, that he may be
brought before such justice, judge or commissioner, to the end
that the evidence of criminality may be heard and considered.
If, on such hearing, he deems the evidence suflicient to sustain
the charge under the provisions of the proper treaty or con-
vention, he shall certify the same, together with a copy of all
the testimony taken before him, to the Secretary of State, that
a warrant may issue upon the requisition of the proper authori-
ties of such foreign government, for the surrender of such per-
son according to the stipulations of the treaty or convention;
and he shall issue his warrant for the commitment of the per-
son so charged to the proper jail, there to remain until such
surrender shall be made.”

This section was amended by Congress June 6, 1900, by
adding thereto the following proviso:

“ Provided, That whenever any foreign country or territory,
or any part thereof, s occupied by or under the control of the
United States, any person who shall violate, or who has vio-
lated, the criminal la'ws ¢n Jorce therein, by the commission of
any of the following offences, namely: Murder, and assault
with intent to commit murder ; counterfei ting or altering money,
or uftering or bringing into circulation counterfeit or altered
money ; counterfeiting certificates or coupons of public indebt-
edness, bank notes, or other instruments of public credit, and
the utterance or circulation of the same; forgery or altering,
and uttering what is forged or altered ; embezzlement or crimi-
nal malversation of the public funds, committed by public offi-
cers, employés or depositaries ; larceny or embezzlement of an
amount not less than one hundred dollars in value, robbery ;
b.“rglfﬂ'y, defined to be the breaking and entering by night
;:]Tcl)‘z mtﬁ tht? house of another person with intent to commit a
E buﬁl E;enfl; and the act of brgaking and ente?ring t:,he hogse
= intenriot o anot!:ler, whether in 'the day or night time, with
W (()1 commit a felony therein ; the act of entering or 9f
aﬂthoritgiezn entering the offices of the goYernment and pu.bhc
ol s , or the 9iﬁcfes of banks, banking houses, savings

» rust companies, insurance or other companies, with the
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intent to commit a felony therein; perjury or the subornation
of perjury ; rape; arson; piracy by the law of nations; murder,
assault with intent to kill, and manslaughter, committed on the
high seas, on board a ship owned by or in control of citizens or
residents of such foreign country or territory and not under the
flag of the United States, or of some other government; ma-
licious destruction of or attempt to destroy railways, trams, ves-
sels, bridges, dwellings, public edifices or other buildings, when
the act endangers human life, and who shall depart or flee, or
who has departed or fled, from justice therein to the United States,
or to any Territory thereof, or to the District of Coluinbia, shall
when found therein, be liable to arrest and detention by the
authorities of the United States, and on the written request or
requisition of the military governor or other chief evecutive officer
in control of such foreign country or territory shall be returned
and surrendered as hereinafter provided to such authorities for
trial under the laws in force in the place where such gffence was
committed. All the provisions of sections fifty-two hundred
and seventy to fifty-two hundred and seventy-seven of this title,
so far as applicable, shall govern proceedings authorized by
this proviso: Provided further, That such proceedings shall be
had before a judge of the courts of the United States only, who
shall hold such person on evidence establishing probable cause
that he is quilty of the offence charged; And provided Sfurther,
That no return or surrender shall be made of any person
charged with the commission of any offence of a political na-
ture. If so held such person shall be returned and surrend'el‘ed
to the authorities in control of such foreign country or territory
on the order of the Secretary of State of the United States, an
such authorities shall secure to such person a fair and impartial
trial.” 31 Stat. 656, c. 793.

On the 28th day of June, 1900, a warrant was issued by
Judge Lacombe of the Circuit Court of the United States folé
the Southern District of New York commanding the arr‘est 0
Charles F. W. Neely, who “being then and there a public e{n-
ployé, to wit, Finance Agent of the Department of Posts 1n il]:
city of Havana, Island of Cuba, on the 6th day of May mﬂ ;t
year of our Lord one thousand nine hundred, or about 4
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time, having then and there charge of the collection and deposit
of moneys of the Department of Posts of the said city of Ha-
vana, did unlawfully and feloniously take and embezzle from
the public funds of the said Island of Cuba the sum of ten
thousand dollars and more, being then and there moneys and
funds which had come into his charge and under his control in
his capacity as such public employé and finance agent, as afore-
said, and by reason of his said office and employment, thereby
violating chapter 10, article 401, of the penal code of the said
Island of Cuba — that is to say, a crime within the meaning of
the said act of Congress, approved June 6, 1900, as aforesaid,
relating to the ¢ embezzlement or criminal malversation of the
public funds committed by public officers, employés, or deposi-
taries’” The warrant directed the accused to be brought be-
fore the judge in order that the evidence of probable cause as
to his guilt could be heard and considered, and, if deemed suffi-
cient, that the same might be certified with a copy of all the
proceedings to the Secretary of State, that an order might is-
sue for his return and surrender pursuant to the authority of
the above act of Congress.

The warrant of arrest was based on a verified written com-
pl?unt of an Assistant United States Attorney for the Southern
District of New York.
. On the same day and upon a like complaint a warrant was
issued agai-nst Neely by the same judge, commanding hisarrest
for the crime of having unlawfully and fraudulently—while
employed in and connected with the business and operations of
Eé Egan%h of the service of the Department of Posts in Havana,
i a, between .J uly 1, 1899, and May 1, 1900—embezzled and

nverted to h1s. own use postage stamps, moneys, funds and
?;‘Epirty belonglng to and in the custody of that Department
sucE : rﬁ;;lo;gmti 121;1:0 his custody and und.er h.is al'lthority as
AN 5,5 - tIhe ia;mount of $57,000, in violation of sec-

N e beene ostaldoode of Cuba. s
|- %h i arreste under thgse warrm‘]t.s application
The accusedy e nlted'Sta!,tes for his extradition to Cuba.

moved to dismiss the complaints upon various

10 . :
grounds. That motion having been denied, the case was heard
Y OL; CIxsxexcey
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upon evidence. In disposing of the application for extradition,
Judge Lacombe said : “In the opinion of this court, the Govern-
ment has abundantly shown that there is probable cause to be-
} lieve that Neely is guilty of the offence of ‘embezzlement or
criminal malversation of the public funds,” he being at that time
a ‘public officer’ or ‘employé’ or ‘depositary.’ Such an of-
fence is obnoxious to the Penal Code in force in Cuba, Arti-
cle 401 of which provides that ‘the public employé who, by
reason of his office, has in his charge public funds or property
and who should take (or consent that others should take) any part
therefrom, shall be punished,” etc. There is no merit in the
contention that this article applies only to persons in the pub-
lic employ of Spain. Spain having withdrawn from the island,
its successor has become the ¢ public’ to which the Code, re
maining unrepealed, now refers. The suggestion that under
_ this Penal Code no public employé could be prosecuted or
' punished until his superior had heard the case and turned the
offender over to the criminal law for trial is matter of defence
and need not be considered here. The evidence shows probable
cause to believe that the prisoner is guilty of an offence defined
in the act of June 6, 1900, and which is also a violation of the
criminal laws in Cuba, and upon such evidence he will be held
for extradition.” But, it was further said: “Two obstacles
now exist. He [the accused] has been held to bail in this court
upon a criminal charge of bringing into this district govern-
5 ment funds embezzled in another district. He has also beer
arrested in a civil action brought in this court to recover $45,000,
which, it is alleged, he has converted. When both of t.hfase
proceedings have been discontinued, the order in extradltIOE
will be signed. This may be done on August 13 at 11 .M
Subsequently, August 9, 1900, Neely presented in the court
below his written application for a writ of kabeas corpus o
‘ prayed that he be discharged from restraint in the eXtI‘a(IltIOI;
} proceedings. Ie claimed on various grounds thgt the gctlo-
June 6, 1900, under which he was arrested, detained aan ::I;ld
prisoned was in violation of the Constitution of the Unl
States. el
The application for the writ of kabeas corpus having
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denied and an appeal having been duly taken, the petitioner
was remanded to the custody of the marshal to await the deter-
mination of such appeal in this court.

1. That at the date of the act of June 6, 1900, the Island of
Cuba was “occupied by ” and was “under the control of the
United States” and that it is still so occupied and controlled,
cannot be disputed. This court will take judicial notice that
such were, at the date named and are now, the relations between
this country and Cuba. So that the applicability of the above
act to the present case—and this is the first question to be ex-
amined—depends upon the inquiry whether, within its meaning,
Cuba is to be deemed a foreign country or territory.

We do not think this question at all difficult of solution if
regard be had to the avowed objects intended to be accomplished
by the war with Spain and by the military occupation of that
Island. Let ussee what were those objects as they are disclosed
by official documents and by the public acts of the representa-
tives of the United States.

On the 20th day of April, 1898, Congress passed a joint reso-
lution, the preamble of which recited that the abhorrent condi-
tions existing for more than three years in the Island of Cubea,
S0 near our own borders, had shocked the moral sense of the
people of the United States, had been a disgrace to civilization,
cu‘lminating in the destruction of a United States battleship,
with two hundred and sixty-six of its officers and crew, while
on a friendly visit in the harbor of Havana, and could not longer
bff endured. It was, therefore, resolved : “1. That the people
of the Island of Cuba are, and of right ought to be, free and
ndependent. 2. That it is the duty of the United States to
demand, and the Government of the United States does hereby
S:':}‘i“ia t.hut the Governmfent of Spain at once relinquish its
]f:lan’;;}; («;-Irl](i ég:(ivfernmefnt in the Island of Cuba and withdraw
e Pt 0? th(;r?zitx(:imsgiba 1t:;md C(llﬂilan hwaters: 3: That
B siorihad s i ates be, and he hereby is, directed
Uufted Boyg © use the entire land and na.val forces of .the
Stat:; o es_,l _afld to call into the actual service of the United

) n;f‘-essa_rml 1tla of the several States, to such extent as may

cuessary to carry these resolutions into effect. 4. That the
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United States hereby disclaims any disposition or intention to
exercise sovereignty, jurisdiction or control over said Island
except for the pacification thereof, and asserts its determination,
when that is accomplished, to leave the government and control
of the Island to its people.” 80 Stat. 738.

The adoption of this joint resolution was followed by the act
of April 25, 1898, by which Congress declared: “1. That war
be, and the same is, hereby declared to exist, and that war has
existed since the 21st day of April, 1898, including said day,
between the United States of America and the Kingdom of
Spain. 2. That the President of the United States be, and he
hereby is, directed and empowered to use the entire land and
naval forces of the United States, and to call into the actual
service of the United States the militia of the several States,
to such extent as may be necessary to carry this act into effect.”
30 Stat. 364, c. 189,

The war lasted but a few months. The success of the Amer-
ican arms was so complete and overwhelming that a Protocol
of Agreement between the United States and Spain embodying
the terms of a basis for the establishment of peace between the
two countries was signed at Washington on the 12th of A
gust, 1898. By that agreement it was provided that “ Spal}"l
will relinquish all claim of sovereignty over and title to Cuba”
and that the respective countries would each appoint commi
sioners to meet at Paris and there proceed to the negotiation
and conclusion of a treaty of peace. 30 Stat. 1742. »

Commissioners possessing full authority from their respective
Governments for that purpose having met in Paris, a Treaty of
Peace was signed on December 10, 1898, and ratifications bar
ing been duly exchanged it was proclaimed April 11,1899 30
Stat. 1754. o

That treaty contained among other provisions the following l

“ Arr. 1. Spain relinquishes all claim of sovereignty over 4
title to Cuba. And as the island is, upon its evacuation by 5paln §
to be occupied by the United States, the United States will, 10
long as such occupation shall last, assume and discharge thefo t
ligations that may under international law result from tfie .4
of its occupation, for the protection of life and property-
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“Agr. XVI. It is understood that any obligations assumed
in this treaty by the United States with respect to Cuba are
limited to the time of its occupancy thereof ; but it will upon
the termination of such occupancy, advise any government es-
tablished in the island to assume the same obligations.” 30
Stat. 1754-1761.

On the 13th of December, 1898, an order was issued by the
Secretary of War stating that, by direction of the President, a
division to be known as the Division of Cuba consisting of the
geographical departments and provinces of the Island of Cuba,
with headquarters at Havana, was created and placed under the
command of Major General John R. Brooke, United States
Army, who was required, in addition to his command of the
troops in the Division, to “ exercise the authority of Military
Governor of the Island.” And on December 28, 1898, Gen-
eral Brooke, by a formal order, in accordance with the order
of the President, assumed command of that Division, and an-
nounced that he would exercise the authority of Military Gov-
ernor of the Island.

On the 1st day of J anuary, 1899, at the palace of the Spanish
Governor-General in Havana, the sovereignty of Spain was for-
mally relinquished and General Brooke immediately entered
gp%n the full exercise of his duties as Military Governor of

uba.

: Upon assuming the positions of Military Governor and Major
General commanding the Division of Cuba, General Brooke is-
sued to t.he People of Cuba the following proclamation :
“Coming among you as the representative of the President,
furtherance and in continuation of the humane purpose with
Whlc'h‘my country interfered to put an end to the distressing
condition in this island, I deem it proper to say that the object
af th‘? present Government is to give protection to the people,
i‘f)culimy to persons and property, to restore confidence, to en-
Wastzgelthe ngple to resume the pursu%ts of peace, to build up
ol rl{))tamt‘atlo'ns, to resume COmmeI"Cl.al traffic, and to a.Lffor'd
To hgis ecglon in the exercise of all C“.Hl and religious rights.
willd 4 end, the protection of the United States Government

¢ dirceted, and every possible provision made to carry

in
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out these objects through the channels of civil administration,
although under military control, in the interest and for the bene-
fit of all the people of Cuba, and those possessed of rights and
property in the island. The civil and criminal ‘code which pre
vailed prior to the relinquishment of Spanish sovereignty will
remain in force, with such modifications and changes as may
from time to time be found necessary in the interest of good
government. The people of Cuba, without regard to previous
affiliations, are invited and urged to codperate in these objects
by the exercise of moderation, conciliation, and good-will one
toward another, and a hearty accord in our humanitarian pur-
poses will insure kind and beneficent government. The Mili
tary Governor of the Island will always be pleased to confer
with those who may desire to consult him on matters of public
interest.”

On the 11th day of January, 1899, the Military Governor, ¢ in
pursuance of the authority vested in him by the President of
the United States, and in order to secure a better organization of
the civil service in the Island of Cuba,” ordered that thereafter
“the civil government shali be administered by four Depart
ments, each under the charge of its appropriate Secretary,” 10
be known, respectively, as the Departments of State and Govert-
ment, of Finance, of Justice and Public Instruction, and of Agrr-
culture, Commerce, Industries and Public Works, each under
the charge of a Secretary. To these Secretaries « were trans
ferred, by the officers in charge of them, the various bureaus of
the Spanish civil government.” Subsequently, by order of the
Military Governor, a Supreme Court for the island was created,
with jurisdiction throughout Cuban territory, composed.of a
President or Chief Justice, six Associate Justices, one Fiscal,
two Assistant Fiscals, one Secretary or Chief Clerk, 'ovv’o‘DeI“?tV
Clerks, and other subordinate employés, with administrative
functions, as well as those of a court of justice in civil and. quffl;
inal matters. By order of a later date, issued by the M'lht'alzil
Governor, the jurisdiction of the ordinary courts of crimin
jurisdiction was defined. ]

Under date of July 21, 1899, by direction of the Mlht‘au?1
Governor, a code known as the Postal Code was promulgate
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and declared to be the law relating to postal affairs in Cuba.
That Code abrogated all laws then existing in Cuba inconsist-
ent with its provisions. It provided that the Director General
of Posts of the Island should have the control and management
of the Department of Posts and prescribed numerous criminal
offences, affixing the punishments for each. It is not disputed
that one of the offences charged against Neely is included in
those defined in the Postal Code established by the Military
Governor of Cuba, and that the other is embraced by the Penal
Code of that Island which was in force when the war ensued
with Spain, and which by order of the Military Governor re-
mained in force, subject to such modifications as might be found
necessary in the interest of good government,.

On the 13th day of June, 1900, the present Military Governor

of Cuba, General Leonard Wood, made his requisition upon the
President for the extradition of Neely under the act of Con-
gress.
_ The facts above detailed make it clear that within the mean-
Ing of the act of June 6, 1900, Cuba is foreign territory. It
cannot be regarded, in any constitutional, legal or international
sense, a part of the territory of the United States.

While by the act of April 25,1898, declaring war between this
country and Spain, the President was directed and empowered
to use our entire land and naval forces, as well as the militia of
the several States to such extent as was necessary, to carry such
ﬂCt_lpto effect, that authorization was not for the purpose of
making Cuba, an integral part of the United States but only for
:}::hpuf})ose of compelling. the relinquishment by Spain of its
cuthority and government in that Island and the withdrawal of
its forces from Cuba and Cuban waters. The legislative and
executive branches of the Government, by the joint resolution
O_f April 9;9, 1898, expressly disclaimed any purpose to exer-
:;‘s:fw%‘elgflty, jurisdiction or control over Cuba, « except for
'“;ift:ifl Qiatlon thereof,"" and a_sserted the determination of the
go;';;:m”"a:es; that object being accomplished, to leave the
e -};;;ejlu and control of Cuba to its own people. All that

.- done in relation to Cuba has had that end in view and,

%0 far as the court is informed by the public history of the re-
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lations of this country with that Island, nothing has been done
inconsistent with the declared object of the war with Spain.

Cuba is none the less foreign territory, within the meaning
of the act of Congress, because it is under a Military Governor
appointed by and representing the President in the work of as-
sisting the inhabitants of that island to establish a government
of their own, under which, as a free and independent people,
they may control their own affairs without interference by other
nations. The occupancy of the Island by troops of the United
States was the necessary result of the war. That result could
not have been avoided by the United States consistently with
the principles of international law or with its obligations to the
people of Cuba.

It is true that as between Spain and the United States—in-
deed, as between the United States and all foreign nations—
Cuba, upon the cessation of hostilities with Spain and after the
Treaty of Paris was to be treated as if it were conquered terri
tory. But as between the United States and Cuba that Islanld
is territory held in trust for the inhabitants of Cuba to whom 1t
rightfully belongs and to whose exclusive control it will be su-
rendered when a stable government shall have been established
by their voluntary action. .

In his message to Congress of December 6, 1898, the Presi-
dent said that “as soon as we are in possession of (‘uba and
have pacified the Island, it will be necessary to give aid anﬁ
direction to its people to form a government for themselves,
and that “until there is complete tranquillity in the Islam'i and
a stable government inaugurated, military occupation wil be
continued.” Nothing in the Treaty of Paris stands in the way
of this declared object, and nothing existed, at the date of tl_le
passage of the act of June 6, 1900, indicating any changel 1n
the policy of our Government as defined in the joint re§01Ut1°n
of April 20, 1898. In reference to the declaration 1 that
resolution of the purposes of the United States in relation tO
Cuba, the President in his annual message of De_c(’mbe" <,
1899, said that the pledge contained in it *“is of the highest ho}n-
orable obligation, and must be sacredly kept.” Indeed, the
Treaty of Paris contemplated only a temporary occupancy i
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control of Cuba by the United States. While it was taken for
granted by the treaty that upon the evacuation by Spain, the
island would be occupied by the United States, the treaty pro-
vided that “so long as such occupation shall last” the United
States should “assume and discharge the obligations that may,
under international law, result from the fact of its occupation
for the protection of life and property.” It further provided
that any obligations assumed by the United States, under the
treaty, with respect to Cuba, were “limited to the time of its
occupancy thereof,” but that the United States, upon the ter-
mination of such occupancy, should “advise any government
established in the Island to assume the same obligations.”

It cannot be doubted that when the United States enforced
the relinquishment by Spain of her sovereignty in Cuba and
determined to occupy and control that island until there was
complete tranquillity in all its borders and until the people of
Cuba had created for themselves a stable government, it suc-
ceeded to the authority of the displaced government so far at
%east that it became its duty under international law and pend-
Ing the pacification of the Island, to protect in all appropriate
legal modes the lives, the liberty and the property of all those
who submitted to the authority of the representatives of this
country. That duty was recognized in the Treaty of Paris and
the act of June 6, 1900, so far as it applied to cases arising in
Cuba, was in aid or execution of that treaty and in discharge
of the obligations imposed by its provisions upon the United
States. The power of Congress to make all laws necessary
and proper for carrying into execution as well the powers enu-
merated in section 8 of article I of the Constitution, as all others
vested in the Government of the United States, or in any De-
partment. or.the officers thereof, includes the power to enact
T;;]én}eg}zl.athn as is appropriate to give efficacy to any stipu-
advices :‘:ndmh 1t is competent for the P-resider.lt by and Witb the
e consent of -the' Serfate to insert in a treaty with a
appr(c)’ > _pgwir. What legls.lamon by Congress could ]oe more
\\'hilel late for the protection of life and property in Cuba,
S OCCI]pIe.d and controlled by the United States, than leg-
O securing: the return to that island, to be tried by its
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constituted authorities, of those who having committed crimes
there fled to this country to escape arrest, trial and punish-
ment? No crime is mentioned in the extradition act of June§,
1900, that does not have some relation to the safety of lifeand
property. And the provisions of that act requiring the sur-
render of any public officer, employé or depositary fleeing to
the United States after having committed in a foreign country
or territory occupied by or under the control of the United
States the crime of “embezzlement or criminal malversation
of the public funds” have special application to Cuba in its
present relations to this country.

We must not be understood, however, as saying that but for
the obligation imposed by the Treaty of Paris upon the United
States to protect life and property in Cuba pending its ocou-
pancy and control of that island, Congress would have been
without power to enact such a statute as that of June 6, 1900,
so far as it embraced citizens of the United States or persons
found in the United States who had committed crimes in ‘the
foreign territory so occupied and controlled by the United
States for temporary purposes. That question is not open on
this record for examination, and upon it we express no opinion.
It is quite sufficient in this case to adjudge, as we now do, that
it was competent for Congress, by legislation, to enforce or gve
efficacy to the provisions of the treaty made by the United States
and Spain with respect to the Island of Cuba and its people.

I1. Tt is contended that the act of June 6,1900, is unconsti-
tutional and void in that it does not secure to the accused, when
surrendered to a foreign country for trial in its tribunals, all
of the rights, privileges and immunities that are guaral.ltcfed b}’
the Constitution to persons charged with the commussion i
this country of erime against the United States. .Allusmn_ 18
here made to the provisions of the Federal Constitution relatllfg
to the writ of abeas corpus bills of attainder, ez post facto la\‘w 8,
trial by jury for crimes, and generally-to the fundamental gu&?
antees of life, liberty and property embodied in that mstrun-len 4
The answer to this suggestion is that those provisions ha\etge
relation to crimes committed without the jurisdiction of
United States against the laws of a foreign country.
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In connection with the above proposition, we are reminded of
the fact that the appellant is a citizen of the United States.
DBut such citizenship does not give him an immunity to commit
crime in other countries, nor entitle him to demand, of right, a
trial in any other mode than that allowed to its own people by
the country whose laws he has violated and from whose justice
he has fled. When an American citizen commits a crime in a
foreign country he cannot complain if required to submit to such
modes of trial and to such punishment as the laws of that coun-
try may prescribe for its own people, unless a different mode be
provided for by treaty stipulations between that country and
the United States. By the act in question the appellant cannot
be extradited except upon the order of a judge of a court of the
United States and then only upon evidence establishing probable
cause to believe him guilty of the offence charged; and when
tried in the country to which he is sent, he is secured by the same
act “a fair and impartial trial ”—not necessarily a trial according
to the mode prescribed by this country for crimes committed
against its laws, but a trial according to the modes established
lnlthe country where the crime was committed, provided such
tmal. be had without discrimination against the accused because
of hl? American citizenship. In the judgment of Congress these
Provisions were deemed adequate to the ends of justice in cases
Sf persons committing crimes in a foreign country or territory

occupied by or under the control of the United States,” and
SUbsequenFIy fleeing to this country. We cannot adjudge that
Congress in this matter has abused its discretion, nor decline to
f;f{;{f)«().rce obedience to its will as expressed in the act of June 6,
th tltIle I_Xr.lother cont.ention of the appellant is that as Congress,

3 jomt resolution of April 20, 1898, declared that “the
1:?01)lle o,f’ Cuba are, and of right ought to be free and inde-
%g)ige:n()t\c Q«ttn(_l as peace has existed since, at least, the military
Othu[)anLc Upr?rllr(ll evacuated Cuba on or about J anuary, 1899, the
thority Og’ t(he UCO.Y;‘EP;)I of thz}t 1s.land, under the. military au-
bildot e mt ;L _Statfss 1s without vrrarrant' in the COY\S'tl-
S fI‘ient“l authorized 1nterferet?ce.\v1th the internal affairs

1Y power; consequently it is argued the appellant
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should not be extradited for trial in the courts established un-
der the orders issued by the Military Governor of the Island.
In sapport of this proposition it is said that the United States
recognized the existence of the Republic of Cuba, and that the
war with Spain was carried on jointly by the allied forces of
the United States and of that Republic.

Apart from the view that it is not competent for the judiciary
to make any declaration upon the question of the length of time
during which Cuba may be rightfully occupied and controlled
by the United States in order to effect its pacification—it being
the function of the political branch of the Government to de
termine when such occupation and control shall cease, and
therefore when the troops of the United States shall be with-
drawn from Cuba—the contention that the United States rec-
ognized the existence of an established government known as
the Republic of Cuba, but is now using its military or exect-
tive power to displace or overthrow it, is without merit. The
declaration by Congress that the people of Cuba were and of
right ought to be free and independent was not intended‘as_a
recognition of the existence of an organized government insti
tuted by the people of that Island in hostility to the govern-
ment maintained by Spain. Nothing more was intended t,}%an
to express the thought that the Cubans were entitled to enjoy
—to use the language of the President in his message of De-
cember 5, 1897—that “measure of self control which is the
inalienable right of man, protected in their right to reap the
benefit of the exhaustless treasure of their country'." In the
same message the President said: “It is to be seriously con-
sidered whether the Cuban insurrection possesses beyond ‘1115‘
pute the attributes of statehood, which alone can demgnd t ti
recognition of belligerency in its favor. The samne reqmremeff.
must certainly be no less seriously considered when the g{”a‘;
issue of recognizing independence is in quesm'on.” A‘gnnzirﬁ
his message of April 11, 1898, referring to the suggestloﬁl 'y:-(ll
the independence of the Republic of Cuba should be rect ’:’-—:T”'ch
before this country entered upon war with Spain, heTseyldi )
recognition is not necessary in order to enable the Unite M
to intervene and pacify the island. To commit this countl)

] States
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now to the recognition of any particular government in Cuba
might subject us to embarrassing conditions of international
obligation toward the organization to be recognized. In case
of intervention our conduct would be subject to the approval
or disapproval of such government. We should be obliged to
submit to its direction and to assume to it the mere relation of
a friendly ally.” To this may be added the significant fact
that the first part of the joint resolution as originally reported
from the senate committee read as follows: “ That the people
of the Island of Cuba are and of right ought to be free and
independent, and that the Government of the United States
hereby recognizes the Republic of Cuba as the true and lawful
government of the Island.” But upon full consideration the
views of the President received the sanction of Congress, and
the words in italics were stricken out. It thus appears that
both the legislative and executive branches of the government
concurred in not recognizing the existence of any such govern-
ment as the Republic of Cuba. It is true that the codporation
of troops commanded by Cuban officers was accepted by the
military authorities of the United States in its efforts to over-
throw Spanish authority in Cuba. Yet from the beginning to
tbe end of the war the supreme authority in all military opera-
tlvor}s in Cuba and in Cuban waters against Spain was with the
United States, and those operations were not in any sense un-
der the control or direction of the troops commanded by Cuban
officers, :

We are of opinion, for the reasons stated, that the act of
June 6, 1900, is not in violation of the Constitution of the
United States, and that this case comes within the provisions
of that act. The court below having found that there was
Eﬁzbjb(lle cause to believe the appellant guilty of the offences
exisizz 11;113; .01'3(.31' for his extradition was proper, and no ground

Th it 1s discharge on /L.abeas corpus.
Judgment of the Circuit Court is, therefore,

Affirmed.

T
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NEELY ». HENKEL (No. 2).

APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR THE
SOUTHERN DISTRICT OF NEW YORK.

No. 406. Argued December 10, 11, 1900.—Decided January 14, 1901.

The decision in this case follows that in No. 387, ante, 109.

Tuis case was argued with No. 387, ante, 109, by the same
counsel.

Mr. Jusrice Harrax delivered the opinion of the court.

The record in this case, it is admitted, shows the same state
of facts as in the case just decided. This was a second applica-
tion for a writ of habeas corpus, upon substantially the same
grounds as were urged in the other case. The additional alle-
gations in this application for the writ did not materially change
the situation.

For the reasons stated in the opinion just delivered, the judg-

ment of the Circuit Court is
Afirmed.

DOOLEY ». PEASE.

ERROR TO THE CIRCUIT COURT OF APPEALS FOR THE SEVENTH CIRCUIT.
No.97. Argued November 12, 1900.—Decided January 21, 1901.

In Illinois the law does not permit the owner of personal property t(.) Se}l
it and still continue in possession of it, so.as to exempt it from selzureé
and attachment at the suit of creditors of the vendor; and in 0ases of
this kind the courts of the United States regard and follow the policy
of the state law. .

Where a case is tried by the court, a jury having been waived, its findings
upon questions of fact are conclusive in the courts of review.
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Errors alleged in the findings of the court are not subject to revision by the
Circuit Court of Appeals or by this court, if there was any evidence up-
on which such findings could be made.

Applying the settled law of Illinois to the facts as found, the conclusion
reached in this case by the Circuit” Court, and affirmed by the Circuit
Court of Appeals, that the sale was void against the attaching creditors,
must be accepted by this court.

Ta1s was an action brought on June 25, 1895, in the Circuit
Court of the United States for the Northern District of Illi-
nois, by Michael F. Dooley, as receiver of the First National
Bank of Willimantic, Connecticut, against James Pease, a citi-
zen of the State of Illinois. The declaration complained of a
trespass by the defendant, who was sheriff of Cook County,
[linois, in levying upon and taking possession of a stock of
silk goods, in a store room in the city of Chicago, which were
claimed by the plaintiff to belong to him. After a plea of not
guilty the case was, by consent, tried without a jury.

- On May 28,1897, judgment, under the findings, was entered
in favor of the defendant.

‘ The case was then taken to the Circuit Court of Appeals for
the Seventh Circuit, and on J uly 6, 1898, the judgment of the

Circuit Court was affirmed. A writ of error was thereupon
allowed from this court.

Mr. Edward Winslow Paige for plaintiff in error.

Mr. Lockwood Honoré for defendant in error. Mr. A. W.
Green and Mp. F Peters were on his brief.

Me. Justior Suiras delivered the opinion of the court.

Wémznghother questions passed upon by the Circuit Cotirt
(‘;mW ether the alleged sale of goods by the Natchaug Silk
r‘e ceig::}’,f througjh J. D. Chaffee, its president, to Dooley, as
¥ mento' the TFirst Natlor.lal Bank of Willimantic, either as
o Iy 10 part, or as security for payment, of the debt of the

* company to the bank, was accompanied or followed by the

open, visible and notorious change of i i
ossession, required b
the law of the State of Illinois, 3 k i .
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It is conceded, or, if not conceded, we regard it as well es-
tablished, that the policy of the law in Illinois will not permit
the owner of personal property to sell it and still continue in
possession of it, so as to exempt it from seizure or attachment
at the suit of creditors of the vendor. If between the parties,
without delivery, the sale is valid, it has no effect on third per-
sons who, in good faith, purchase it, and an attaching creditor
stands in the light of a purchaser, and as such will be protected.
Thornton v. Davenport, 1 Scammon, 296 ; Shawn v. Jones, 16
Illinois, 117; Martin v. Dryden, 1 Gilman, 187; Burnellv.
Lobertson, 5 Gilman, 282.

It is equally well established that the courts of the United
States regard and follow the policy of the state law in cases of
this kind. “ Any other rule,” said this court in Green v. Van
Buskirk, T Wall. 189, “would destroy all safety in derivative
titles and deny to a State the power to regulate its personal
property within its limits.”

In Henry v. R. I. Locomotive Works, 93 U. S. 664, 671, it
was said :

“Tt was decided by this court in Green v. Van Buskirk, 13
Wall. 307; 7 Wall. 139, that the liability of property to be sold
under legal process, issuing from the courts of the State where
it is situated, must be determined by the law there, rather than
of the jurisdiction where the owner lives. These decisions rest
on the ground that every State has the right to regulate the
transfer of property within its limits, and that whoever 'sen'ds
property to it impliedly submits to the regulations concerning its
transfer in force there, although a different rule of transfer pre-
vails in the jurisdiction where he resides. He has no'ab'SOI'llte
right to have the transfer of property, lawful in that jurlsdlct}O{l,
respected in the courts of the State where it is found, and 1618
only on a principle of comity that it is ever allowed. But this
principle yields when the laws and policy of the latter State
conflict with those of the former. . . . .

“The policy of the law in Illinois will not permit
of personal property to sell it, either absolutely or con
and still continue in possession of it. Possession s 0ne
strongest evidences of title to this class of property, and can

the owner
ditienally,
of the
nob
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be rightfully separated from the title, except in the manner
pointed out by statute. The courts of Illinois say that to suffer
without notice to the world the real ownership to be in one
person, and the ostensible ownership in another, gives a false
credit to the latter, and in this way works an injury to third
persons. . . . Secret liens which treat the vendor of per-
sonal property, who has delivered possession of it to the pur-
chaser as the owner until the payment of the purchase money,
cannot be maintained in Illinois. They are held to be construc-
tively fraudulent as to creditors, and the property, so far as
their rights are concerned, is considered as belonging to the
purchaser holding the possession. Mc¢Cormick v. Haddon, 37
Wlinois, 370 ; Ketchum v. Watson, 24 Illinois, 591;” Pullman
Car Co. v. Pennsylvania, 141 U. S. 22.

It being, then, established that, under the policy of the law
of Illinois, in order to protect the goods in question from attach-
ment by creditors of the Natchaug Silk Company, an attempted
sale must be accompanied by a change of possession, which
change must be visible, open or notorious, did the facts of the
transaction between the silk company and Dooley show such a
change of possession ?

The findings of the Circuit Court on this feature of the case
were as follows :

“Said store had for several years prior to the sale to Dooley
been operated by said Natchaug Silk Company as a store for
{he sale to dealers of its manufactured goods through one H. L.
Stanton, who down to the date of said sale, April 25,1895, had
acted as its agent for that purpose, and at the time said bill of
S&IIe Was executed and delivered by said Chaffee to said Lucas
Sfud Qhaﬁ”ee directed said Lucas to have the said goods, that
;:;Pe lncl.uded in §aid bill of sale, sold and the proceeds of such
ne;apﬁhe(_i by said plaintﬁﬂ' as a payment upon the indebted-
B'mko said Natcbaug Silk Company to said First National

i of Willimantic,
by sgirrli t)}lle' m.orning of Apr-il 26, 1895, an attorney employed
e 01;; fiéntlff called at said store, purported to take posses-
H T Rf?’Ll goods in the name of the plaintiff, employed said

Stanton as agent of the plaintiff to sell said goods and
VOL. 0LXXXx—9
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remit the proceeds of such sales to the plaintiff, and took from
said Stanton a receipt stating that he, said Stanton, had re-
ceived said stock of goods for the plaintiff and subject to the
plaintiff’s directions. ~Immediately thereafter said Stanton
caused the said stock of goods to be insured in the name of the
plaintiff, and opened a new set of books for the purpose of keep-
ing an account of the sale and disposition of said goods and
of the expenses of said Stanton in and about the making of
such sale,and also made an inventory of the said goods and de-
livered the same to said attorney for the plaintiff. From that
date said Stanton understood himself to be acting solely as the
agent of the plaintiff. A portion of the said stock of goods
was sold by said Stanton to various persons, to whom the said
goods were billed in the name of the plaintiff, and the proceeds
of said sales, amounting to about $7000, were received by said
Stanton and placed to the credit of the plaintiff. No change
was made from April 25, 1895, until after May 20, 1895, in the
signs on the outside of the store, which signs were ¢ Natchaug
Silk Company.” . . . ¢
“ After the making of said bill of sale there was no changen
the possession of the goods other than as above named, but they
remained in the custody of the same persons who had thereto-
fore been in charge of them for the silk company, and they
were apparently in the possession of the silk company, so far as
appeared to the public, and were sold in the same way as there-
tofore down to the day of the attachment. There was 10
change in the title to or possession of said goods which was Vist
ble, open or notorious, down to the date of the attachment, ul-
less the facts hereinbefore and hereinafter specifically stf’:tEd
did as matters of law constitute a visible, open and notorlqus'
change of possession. . . . The signs of the Natchaug Silk
Company, on the outside and inside of the store, were not
changed between April 24th and the time of the levy of the at-
tachments. There was nothing in the appearance of the storé,
outside or inside, to indicate that there had been any change lg
the title or possession to the goods on or after April 25th an
until May 25th, the time of the attachment. The same Persi®
being five or six in number, remained in the store perform i
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after the transfer to Dooley, apparently the same duties they
had been performing prior to April 25th. The salesmen were
instructed not to inform the public nor customers of the trans-
fer to Dooley, and they did not do so, but all the goods that
were shipped from said store were billed to customers in the
name of the plaintiff and not in the name of the silk company.
Orders kept coming in addressed to the Natchaug Silk Com-
pany after April 25th for several weeks, in all respects as they
had come in prior to that, and these orders were appropriated
and filled by Stanton out of the stock in the store. The office
fixtures were not attempted to be transferred to Dooly, but
they were used in conducting the business after April 25th, in
all respects as before, by Stanton in the sale of the goods.
Stanton’s books of aceount and papers in relation to sales after
April 25th were all kept in a safe belonging to the Natchaug
Silk Company, and which had its name painted in large letters
thereon and which was standing in the store. No advertise-
ment was made of the transfer to Dooley, nor was any public
Dotice given thereof, unless as a matter of law the facts herein-
before and hereinafter stated constituted such public notice.
There was nothing to inform the public that any change had
takgn Place in the ownership or possession of the goods between
flpr}l 24, 1895, and the levy of the attachment on May 20,
1895, unless as matter of law the facts hereinbefore and herein.
ifk‘:]' n}llentloned constituted sufficient information to the public
Visihiz Oshange: The change of ownership was not open, or
e ’h notorious, unless as matter of law the facts hereinbe-
. O hereinafter stated constituted open, or visible, or noto-
Tlous change of ownership.”
quzzgogazf thos stated all the findings of fact relative to the
; AR ;;e change of possession, s]}own by' the record..
s indinge se 18 trled.by the court, a jury hav%ng peen waived,
of I‘eviewg 5, prznt ttlues’mons of fact are ?oncluswe in the courts
tpon tbe’e;id atters not ho-w convincing the argument that
Stanen Shce the findings should have been different.
E Y V. Supervisors, 191 U. S. 547,
revi:ir:f E;lrliﬁw in the findings of the court are not subject to
e Circuit Court of Appeals, or by this court, if
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there was any evidence upon which such findings could be
made. Hathaway v. National Bank, 134 U. S. 498 ; St. Louis
v. Retz, 138 U. S. 241 ; Runkle v. Burnham, 153 U. S. 225.

We agree with the Circuit Court of Appeals in its statement
that “the facts stated in the findings were evidentiary only,
and instead of being conclusive of publicity, tended rather to
show intentional concealment; that they were certainly suffi-
cient, even if we were required to look into the evidence, to
support the finding of the ultimate fact.” 60 U.S. App. 248.

Applying, then, the settled law of Illinois to the facts as
found, the conclusion reached by the Circuit Court, and affirmed
by the Circuit Court of Appeals, that the sale was void as
against the attaching creditors, must be accepted by this court.

This conclusion disposes of the case, and renders a considera-
- tion of the other questions presented by the findings unneces
sary.

The judgment of the Circuit Court of Appeals is

Aﬁrmed.

LIVERPOOL AND LONDON AND GLOBE INSURANCE
COMPANY ». KEARNEY.

ERROR TO THE CIRCUIT COURT OF APPEALS FOR THE EIGHTH CIRCUIT:
No. 85. Submitted November 7, 1900.—Decided January 7, 1901.

The plaintiff in error insured the defendants in error against loss 1,3:'f1re lfy
two policies, one dated in June, 1894, the other in February, 1895 .Eﬁ;"’q
of which contained the following provision: « The assured -undex t;l]:
policy hereby covenants and agrees to keep a set of books showing 2 C‘l’ 3
plete record of business transacted, including all purchases a‘n_d S{auzii
both for cash and credit, together with the last inventory of 5_‘"“‘] :sory
ness; and further covenants and agrees to keep such books_and m;’eﬂ s
securely locked in a fireproof safe at might, and at all tmes b 1ens or
store mentioned in the within policy is not actually open for busmel-'lsa;lse
in some secure place not exposed to a fire which would destroy the
where such business is carried on; and, in case 0

f loss, the assured agr:es
i i , gvent 0
and covenants to produce such books and inventory, and in the
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the failure to produce the same, this policy shall be deemed null and void,

and no suit or action at law shall be maintained thereon for any such loss.”

On the night of April 18, 1895, between the hours of one and three A. M.,

fire accidentally broke out in a livery stable in the town of Ardmore,

which was about three hundred yards distant from the plaintitts’ place
of business. Efforts to arrest the progress of the conflagration failed,
and when it had approached so near to the plaintiffs’ place of business
that the windows of their store were cracking from the heat and the build-
ing was about to take fire, one of the plaintiffs entered the building for
the purpose of removing the books of the firm to a safer place, thinking
that it would be better to remove them than to take the chances of their
being destroyed by fire. He opened an iron safe in the store in which
they had been deposited for the night, which was called a fireproof safe,
and took them therefrom and to his residence some distance away. The
books consisted of a ledger, a cash book, a day book or blotter, and a
small paper-covered book containing an inventory that the firm had taken
of their stock on or about January 1, 1895. In the hurry and confusion
incident to the removal of the books, the inventory was either left in the
safe and was destroyed, or was otherwise lost, and could not be produced
after the fire. The other books, however, were saved, and were exhibited
to the insurer after the fire and were subsequently produced as exhibits
on the trial. There was neither plea nor proof that the loss of the in-
ventory was due to fraud or bad faith on the part of the plaintiffs or either
of them. An action for the amount of the loss was brought by the in-

:“‘::ﬁﬁacsgaii:ithglelil.lsu.ran’ce company, on th.e trial of which the jury gave

: plaintiffs’ favor, on which judgment was entered, which

]udgment.was sustained by the Circuit Court of Appeals. Held :

(1) That it was not intended by the parties that the policy should be-
con?e void unless the fireproof safe was one that was absolutely
Sflﬁl(?ifmt against every fire that might occur; but that it was suﬁ‘i-
elent. if the safe was such as was commonly used, and such as, in
the judgment of prudent men in the locality of the property in-

3 s“"‘_ﬂds was sufficient:

) Th%:;ultfxdilsz:;lg]mgs had the right, undfar the terms of the policy,
s soy ey had, to remove their books and inventory from
dosting tha bI:'eldS'ecu?e pla‘c‘e, not expose.d to a fire which ‘might
itk R 11 t":ig in which they carried on business, it was
liggiin rz a il that 1.:hey should lo:se the benefit of the poli-
okt o ey mdo";ﬁg the{r books and inventory, th'e same were
dent man actiye ) LY, Bsing such care on the occasion, as a pru-

) bg 1n good faith, would exercise.

Tu case is stated in the opinion of the court.
Mr. E g Quinton for plaintiff in error.

My,
7. 4. C. Cruce and My, W. 1. Cruce for defendants in error.
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Mkr. JusticE Harran delivered the opinion of the court.

This action was brought to recover the amount alleged to be
due on two policies of fire insurance issued by the Liverpool and
London and Globe Insurance Company—one dated June 15,
1894, for $2500 and the other dated February 11,1895, for §1000
—each policy covering such losses as might be sustained by the
insured, Kearney & Wyse, in consequence of the destruction by
fire of their stock of hardware in the town of Ardmore, Indian
Territory.

Each policy contained the following clause, called the iron-
safe clause: “The assured under this policy hereby covenants
and agrees to keep a set of books, showing a complete record of
business transacted, including all purchases and sales, both for
cash and credit, together with the last inventory of said busi
ness; and further covenants and agrees to keep such books and
inventory securely locked in a fireproof safe at night, and at all
times when the store mentioned in the within policy is not
actually open for business, or in some secure place not exposgd
to a fire which would destroy the house where such business is
carried on ; and, in case of loss, the assured agrees and cove
nants to produce such books and inventory, and in the event of
the failure to produce the same, this policy shall be deeyled
null and void, and no suit or action at law shall be maintained
thereon for any such loss.”

The insurance company insisted in its defence that the terms
and conditions contained in this clause of the policies had 10t
been kept and performed by the insured. 1N

There was a verdict and judgment in favor of the plaintiffs
in the United States Court for the Southern District of the
Indian Territory, and that judgment was affirmed in the United
States Court of Appeals for that Territory.

The insurance company sued out a writ of error to
States Circuit Court of Appeals for the Eighth Circuit,
court affirmed the judgment. 94 Fed. Rep. 314. ol

The controlling facts are thus (and we think correctly) stab )
in the opinion of Judge Thayer, speaking for the court belowti
“On the night of April 18, 1895, between the hours of one ab

the United
and that




LIVERPOOL &c. INSURANCE CO. v. KEARNEY. 135
Opinion of the Court.

three A. M., a fire accidentally broke out in a livery stable in the
town of Ardmore, which was about three hundred yards dis-
tant from the plaintiffs’ place of business. Efforts to arrest the
progress of the conflagration failed, and when it had approached
so near to the plaintiffs’ place of business that the windows of
their store were cracking from the heat and the building was
about to take fire, one of the plaintiffs entered the building for
the purpose of removing the books of the firm to a safer place,
thinking that it would be better to remove them than to take
the chances of their being destroyed by fire. He opened an
iron safe in the store, in which they had been deposited for the
night, which was called a fireproof safe, and took them there-
from, and to his residence, some distance away. The books
consisted of a ledger, a cash book, a day book or blotter, and a
small paper-covered book containing an inventory that the firm
had taken of their stock on or about January 1, 1895. In the
%mrry and confusion incident to the removal of the books, the
Inventory was either left in the safe and was destroyed, or was
otherwise lost, and could not be produced after the fire. The
f>ther books, however, were saved, and were exhibited to the
Insurer af_ter the fire, and were subsequently produced as exhibits
on the trial. There was neither plea nor proof that the loss of
the inventory was due to fraud or bad faith on the part of plain-
tiffs, or either of them. The trial judge charged the jury that
the set of books which had been kept and which were produced
on the trial ¢ were substantially in compliance with the terms
of the policy upon that subject,” and no exception was taken by
the defendant to this part of the charge.”

It was also said in the same opinion : “The books, though
used at the tria] ag exhibits, do not form a part of the record.
Se(;rotfhii ﬁ:ﬁﬁs no (E{uestion.arises as to the sufficiency of the
e \;Tas ept which we are called upon to consider.
% e tria eli Ifr granted that it was a proper set of books,
e court held. Thfa only substantial ground for com-

seems to be that the inventory was not produced.”
insur:ni;gc‘z)fll;g;fan}l’nisb::;ltilfegftthe lc}efendfmnt assumes that the
words of ¢} a o0 a literal mte.rpretatlon of the
¢ policies. But the rules established for the con-
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struction of written instruments apply to contracts of insurance
equally with other contracts. It was well said by Nelson, C.J,
in Turley v. North American Fire Insurance Co., 25 Wend. 374,
377, referring to a condition of a policy of insurance requiring
the insured, if damage by fire was sustained, to produce a cer-
tificate under the hand and seal of the magistrate or notary
public most contiguous to the place of the fire setting forth
certain facts in regard to the fire and the insured, that “this
clause of the contract of insurance is to receive a reasonable
interpretation ; its intent and substance, as derived from the
language used, should be regarded. There is no more reason
for claiming a strict literal compliance with its terms than in
ordinary contracts. Full legal effect should always be given
to it for the purpose of guarding the company against fraud or
imposition. Beyond this, we would be sacrificing substance to
form—following words rather than ideas.”

To the general rule there is an apparent exception in the case
of contracts of insurance, namely, that where a policy of insur-
ance is so framed as to leave room for two constructions, the
words used should be interpreted most strongly against the
insurer. This exception rests upon the ground that the con-
pany’s attorneys, officers or agents prepared the policy, and it
is its language that must be interpreted. National Bank v.
Insurance Co., 95 U. S. 673, 678-9; Moulor v. American Life
Ins. Co., 111 U. S. 335, 341. ;

Turning now to the words of the policies in suit, whatl'
better and more reasonable interpretation of those provi
so far as they relate to the issues in this case? The covenant
and agreement “to keep a set of books, showing a complete
record of business transacted, including all purchas'es and sa,lesE
both for cash and credit, together with the last 1nvent01‘_)" “
said business,” should not be interpreted to mean such. books a3
would be kept by an expert bookkeeper or accountant in a']failg:
business house in a great city. That provision is satlsﬁeﬂifl 111
books kept were such as would fairly show, to a man o1 Oﬂnd
nary intelligence, “all purchases and sales, both for cas;ﬂ ihe
credit.” There is no reason to<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>