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A suit was brought in the Circuit Court of the United States for the West-
ern District of Michigan by parties citizens of other States than Michigan
against a Michigan mining corporation and certain individual defendants
holding shares of stock in that corporation and being citizens residing
in Massachusetts. The plaintiffs claimed that they were the real owners
of certain shares of stock of the corporation the certificates of which
were held by the Massachusetts defendants, and sought a decree remov-
ing the cloud upon their title to such shares and adjudging that they
were entitled to them. Held,

1. That the defendants, citizens of Massachusetts, were necessary par-
ties to the suit. ’

2. That they could be proceeded against in respect of the stock in ques-
tion in the mode and for the limited purposes indicated in the
eighth section of the act of Congress of March 3, 1875, 18 Stat. 470,
¢. 137, which authorized proceedings by publication against absent
defendants in any suit commenced in any Circuit Court of the
United States to enforce any legal or equitable lien upon or claim
to, or to remove any incumbrance or lien or cloud upon the title
to real or personal property within the district where such suit is
brought,
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3. That for the purposes of that act the stock held by the citizens of
Massachusetts was to be deemed personal property ‘ within the
district ” where the suit was brought. The certificates of stock
were only evidence of the ownership of the shares, and the interest
represented by the shares was held by the Company for the bene-
fit of the true owner. As the habitation or domicil of the Com-
pany is and must be in the State that created it, the property rep-
resented by its certificates of stock may be deemed to be held by
the Company within the State whose creature it is, whenever it is
sought by suit to determine who is its real owner.

Ta1s is an appeal from a decree of the Circuit Court of the
United States for the Western District of Michigan dismissing
the bill of the plaintiffs, appellants here, for want of jurisdic-
tion over some of the defendants who were held to be indispens-
able parties to the suit.

The case made by the bill is as follows: The plaintiffs are
stockholders of the Huron Copper Mining Company and citi-
zens of other States than Michigan. The Company is a Mich-
igan corporation, the mines operated by it, all its other property,
and its principal offices for business being at Houghton, Michi-
gan, with a branch office at Boston, Massachusetts.

During the transactions complained of in the bill, the Board
of Directors of the Company, whose members are the other
defendants in this suit, were J. C. Watson, D. L. Demmon,
Samuel L. Smith, H. J. Stevens and Johnson Vivian. Wat-
son, Demmon and Stevens (the last-named having since died)
were residents of Boston, Watson being President and Dem
mon Secretary and Treasurer of the Company. They had
charge and control of the branch office in Boston. Smith re-
sided at Detroit, Michigan, but was frequently in DBoston.
Vivian resided at Houghton, Michigan, and was for many
years the general manager of the mining operations and the
business of the Company at its mining location in Houghton
County. Smith and Vivian disclaimed any connection with
the alleged fraudulent transactions set forth in the bill, but
were put upon their proof by the plaintiffs as to the matters
stated therein.

In June, 1890, the Board of Directors made an assessment
upon the capital stock of the Company of five dollars per share
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pavable on July 7th of that year. Notice of the assessment
was given to the stockholders, accompanied by the statement
that it would be sutlicient to pay off all the indebtedness of the
Company and leave a cash balance in its treasury of over thirty
thousand dollars in addition to the unsold copper and other
personal property of the Company.

It was alleged that upon receiving the amount of the assess-
ment, two hundred thousand dollars, the Board of Directors,
for the purpose of defrauding the plaintiffs and other stock-
holders, applied a portion of it to the payment of spurious
debts of the Company, and wasted and misapplied another
large portion, diverting it from the Treasury of the Company
and from the purpose for which it was made, and applying it
to the personal uses of the Directors and officers of the Com-
pany and their confedevates.

On October 25, 1891, the Board of Directors made arother
assessment upon the stock of the Company of three dollars per
share which aggregated one hundred and twenty thousand
dollars. This assessment was made without the knowledge of
the stockholders and at a time when, as appeared from the
statement of the Board, there were sufficient assets of the Com-
pany exclusive of its mines and mining property to pay all its
legal debts.

The bill charged that the Board of Directors or their repre-
sentatives had disposed of the stock held by them before the
making of the above assessments, and were the holders of none
or at least a very small portion, except as they held stock pur-
chased at a sale to be presently referred to as trustees for the
plaintiffs and other stockholders, so that they had but a nom-
inal, if any, interest in the Company ; that they had so manip-
vlated the assessments as to enable them to speculate in the
stock of the Company to the detriment of the stockholders ;
that they had contracted fraudulent debts by means of false
and illegal salaries, allowances and commissions to themselves,
by making fraudulent contracts for the Company at extrava-
gant prices, and by borrowing large sums of money for the
Company at usurious interest, in which contracts and usurious
loans the Directors and their confederates were interested as
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contracting parties with the Company ; that while acting as
Directors and trustees for the stockholders they had betrayed
their trust and mismanaged the affairs of the Company for
their own profit and advantage; and that for many years they
had continued the mining of copper at an apparent loss by rea-
son of such fraudulent practices and mismanagement, and by
false statements concealed the same from the stockholders.

On November 1, 1891, the plaintiff Jellenik, acting for him-
sell and as attorney for several of the plaintiff stockholders,
applied to Watson and Demmon for leave to examine the books
of the Company for the purpose of determining the true state
and condition of its affairs, but the demand was refused and
for that reason Jellenik refused and advised his clients to re-
fuse to pay the three dollar assessment.

On February 9, 1892, the assessment of three dollars not
having been paid, a sale of the stock was made by order of the
Directors at the office of the Company in Boston. The sale
took place in the private office of the defendant Demmon, the
Secretary and Treasurer of the Company. No one was present
but the plaintiff Edwards and three other persons, besides the
officers and Directors of the Company and their clerks. The
Directors or their clerks did all the bidding on the stock, ex-
cept the bids made for twenty shares, ten of which were pur-
chased for each of the plaintiffs Dickey and Kennedy, trustees.
One of the clerks in the office of the Company bid in 2725
shares, and Watson, the President of the Company, took
38,315 shares. The total number of shares sold was 41,060,
or 1060 more than the Company possessed, its capital stock
being 40,000 shares. o

Notwithstanding the assessment of five dollars and the sec-
ond assessment of three dollars, which were made upon notice
to the plaintiffs and other stockholders that they would not
only be ample to pay all the indebtedness of the Company but
would leave its property free and clear with a large balance in
the treasury, and notwithstanding the defendants Watson and
Demmon in making the sale of the stock under the three dollar
assessment required Dickey and Kennedy, trustees, and other
stockholders not in conspiracy with the defendants, to pay the
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full amount of the assessment on such sale, Watson and Dem-
mon, the bill charged, either fraudulently sold the stock upon
that sale to themselves individually or to their fellow conspir-
ators for a mere pittance, without realizing the assessment
thereon, or they realized the money and squandered it and al-
lowed the indebtedness of the Company to be put in judgment
in Houghton County, Michigan, with the fraudulent intent
through and by that means to buy in and absorb the property
and render valueless the stock of the plaintiffs.

In carrying out this scheme, it was alleged that the Directors
permitted judgments to be taken against the Company for
$180,230.08, of which amount $106,2al 84 was a judgment by

the defendant Demmon to himself, growing out of illegal trans-

actions with himself as a Director and officer. All the judg-
ments were obtained on the same day, December 30, 1891, by
consent between the attorneys appearing for the Company and
those for the judgment creditors, Demmon’s judgment having
been fraudulently procured by using his power and influence
to prevent any investigation as to the honesty and legality of
his claim.

All of the judgments, except the one procured by Demmon,
were assigned to J. B. Sturgis, trustee, of Iloughton, Michigan,
and on May 7, 1892, the mining property of the Company was
sold under the judgments so assigned to Sturgis and a certifi-
cate of sale given him by the sheriff of Houghton County. On
August 21, 1893, the sheriff of that county, in pursuance of the
certificate of sale, executed a sheriff’s deed of the property to
Sturgis. This deed was duly recorded Augunst 24, 1893, and so
far as the records showed, no transfer of title to the property
had since been made by Sturgis.

It was alleged that the purpose of making the fraudulent
assessment and pretended sale of stock was to exclude the
plaintiffs and other stockholders from any right of inquiry into
the affairs of the Company ; that the purpose of the Directors
and officers in causing the property of the Company to be
seized and sold by legal process for spurious and fraudulent
debts was'to extinguish the title of the corporation and of its
stockholders to the mining property and to vest the same in
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the Directors and their confederates; and that the pretended
sale of stock was made in defiance of the protest of the plain-
tiffs and other stockholders of the Company and upon notice
given to the Directors, at the time and place of the sale of the
stock, of the fraudulent character of the assessment and of the
proposed sale, like notice being given to all purchasers before
the making of the sale.

It was stated in the bill that on September 15, 1892, the
plaintiffs filed in the court below a bill similar to the one here-
in. A plea and demurrer were interposed by Watson and upon
a hearing had thereon by consent the court held that the bill
was defective in its jurisdictional allegations, and declined to
proceed further until one was filed having proper allegations
and giving it jurisdiction to act.

The present bill contained this paragraph :

“Your orators allege that the shares of stock in the said de-
fendant Company are personal property, and its location is
where the Company is incorporated and nowhere else, and that
the locus in quo of the stock of the defendant Company has
been since its incorporation at Houghton County, Michigan,
that being its principal office for business and place of incorpo-
ration, and this bill is filed to remove any incumbrances, lien
or cloud upon the title of your orators in said personal property
thus located caused by the fraudulent acts of the defendants,
as herein alleged, and for such other and further relief as the
nature of the case shall require.”

The plaintiffs also averred that they filed their bill in their
own behalf because the Company, acting frandulently through
its- Board of ‘Directors and controlled particularly by the de-
fendants Watson and Demmon, refused them any information
with regard to its affairs or to allow them to see the books or
to procure a statement therefrom, and because there was no
other mode of relief, as there were no agents of the Company
authorized to act for the relief of stockholders except the de-
fendants thus fraudulently conspiring to break down and ruin
its stock.

The relief asked was that a receiver be appointed to take
possession of all the property and assets of the Company, wind
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up its business and make sale of its property ; that the Direct-
ors and officers, their agents, servants, attorneys and repre-
sentatives, be restrained and enjoined from in any manner
intermeddling with the property and business of the Company,
from levying upon, attaching, seizing by execution or selling,
or causing to be levied upon, attached, seized by execution or
sold, any of the property of the Company, and from prose-
cuting by any mesne or final process any claim or claims what-
ever against the Company, and also from cancelling any of the
stock of the plaintiffs as set forth and described in the bill, and
issuing new stock therefor to the pretended purchaser thereof
under the pretended sales for delinquent assessment, and if
such cancellation had been attempted by the defendants or
any of them and new certificates issued therefor to the defend-
ants or any of them or their confederates, that they be re-
strained from further transferring the same upon the books of
the Company until the final order of the court; that an account
might be taken under the direction of the court of the loss
occasioned to the Company and its stockholders by means of
the covin, breach of trust, mismanagement and neglect of duty
and embezzlement of the Directors and their confederates, and
of the profits made by the Directors and officers or any of
them, and of their confederates or any of them, by means of
such covin, deceit, fraud, unlawful confederacy, conspiracy and
misappropriation of assets, and that the Directors and officers
and every of them be ordered and decreed to pay over to such
receiver or the court the entire sum or sums so ascertained ;
that the court might adjudge and decree that the pretended
sale made on the 9th day of February, 1892, was a nullity and
passed no title to any of the stock, that Watson and Demmon
and their co-Directors and confederates be adjudged to hold
the stock which they pretended to acquire at such sale in trust
for the plaintiffs and other stockholders of the Company, and
that the latter then held respectively in the Company the re-
spective shares of stock which they held prior to the date of
the sale, and that by the decree of the court any cloud upon
the title of such stock of the plaintiffs might be removed there-
from ; and that such other and further relief be granted as the
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exigencies of the case might require and to the court should
seem meet in the premises.
Such was the case made by the averments in the bill.

Mr. F. O. Clark for appellants.

Mr. T. L. Chadbourne for appellees.

Mgr. Justice HarLax, after stating the facts, delivered the
opinion of the court.

Process was served upon the Huron Copper Mining Com-
pany and the other defendants residing in Michigan. Watson,
Demmon and Smith, being non-residents, were proceeded against
by publication, but they failed to appear. The Company ap-
peared and pleaded to the jurisdiction of the court: 1. That
Watson, Demmon and Smith were indispensable parties to the
suit, but not inhabitants of the Western District of Michigan,
and that no subpoena or process of any kind had been served
upon them in the district, nor had they voluntarily appeared
and submitted themselves to the jurisdiction of the court.
9. That the stock of the Huron Copper Mining Company be-
longing to the complainants was not personal property within
the district.

The plea was sustained and the bill was dismissed without
prejudice to the bringing of such further suit by the complain-
ants as they might be advised.

The Circuit Court correctly held that the defendants Wat-
son, Demmon and Smith were necessary parties to the contro-
versy made by the bill. 82 Fed. Rep. 778. But could they not
Lave been brought before the court in the mode and for the
limited purposes indicated in the eighth section of the act of
March 3, 1873, entitled “ An act to determine the jurisdiction
of Circuit Courts of the United States, and to regulate the re-
" moval of cause from State courts and for other purposes,”
which section provides :

“& 8. That when in any suit, commenced in any Circuit
Court of the United States, to enforce any legal or equitable
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lien upon or claim to, or fo remove any incumbrance or lien or
cloud upon the title to real or personal property within the dis-
trict where such suit <s brought, one or more of the defendants
therein shall not be an inhabitant of or found within the said
district, or shall not voluntarily appear thereto, it shall be law-
ful for the court to make an order directing such absent defend-
ant or defendants to appear, plead, answer or demur, by a day
certain to be designated, which order shall be served on such
absent defendant or defendants, if practicable, wherever found,
and also upon the person or persons in possession or charge of
said property, if any there be; or where such personal service
upon such absent defendant or defendants is not practicable,
such order shall be published in such manner as the court may
direct, not less than once a week for six consecutive weeks ; and
in case such absent defendant shall not appear, plead, answer
or demur within the time so limited, or within some further
time, to be allowed by the court, in its discretion, and upon
proof of the service or publication of said order, and of the
performance of the directions contained in the same, it shall
be lawful for the court to entertain jurisdiction, and proceed to
the hearing and adjudication of such suit in the same manner
as if such absent defendant had been served with process within
the said district; but said adjudication shall, as regards said
absent defendant or defendants, without appearance, affect
only the property which shall have been the subject of the suit
and under the jurisdiction of the court therein, within such
district. And when a part of the said real or personal property
against which such proceeding shall be taken shall be within
another district, but within the same State, said suit may be
l'{l‘ought in either district in said State; Provided, however,
That any defendant or defendants not actually personally noti-
f%ed as above provided may, at any time within one year after
final judgment in any suit mentioned in this section, enter his
appearance in said suit in said Circuit Court, and thereupon
the SE'II(]. court shall make an order setting aside the judgment
there}n, and permitting said defendant or defendants to plead
therein on payment by him or them of such costs as the court
shall deem just; and thereupon said suit shall be proceeded
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with to final judgment according to law.” 18 Stat. 470, 472,
c. 137.

That section was expressly saved from repeal by the fifth
section of the act of March 3, 1887, 24 Stat. 552, 555, c. 373, as
corrected by section 5 of the act of August 13, 1888, 25 Stat.
433, 436, c. 866, and is in full force. Mellen v. Moline Mal-
leable Iron Works, 131 U. S. 352.

Prior to the passage of the above act of March 3, 1875, the
authority of a Circuit Court of the United States to make an
order directing a defendant—who was not an inhabitant of nor
found within the district and who did not voluntarily appear—
to appear, plead, answer or demur, was restricted to suits in
equity brought to enforce legal or equitable liens or claims
against real or personal property within the district. Rev.
Stat. § 788. DBut that act extended the authority of the court
to a suit brought “to remove any incumbrance or lien or cloud
upon the title to real or personal property within the district
where such suit is brought.”

One of the objects of the present suit was to remove an in-
cumbrance or cloud upon the title to certain shares of the stock
of a Michigan corporation. No question is made as to the
jurisdiction of the court so far as it rests upon the diverse citi-
zenship of the parties. The plaintiffs alleged that they were
the equitable owners of that stock, although the legal title was
in certain of the defendants. The relief asked was a decree
establishing their rightful title and ownership; and in order
that such a decree might be obtained the defendants referred to
were ordered to appear, plead, answer or demur ; but as they
refused to do so, the Circuit Court decided that it could not
proceed further. That court was of opinion that “the shares
of stock in question are not personal property within the dis-
trict within the purview of the statute of the United States
authorizing the bringing in by publication of notice to non-
resident defendants who assert some right or claim to the
property which is the subject of suit.” 82 Fed. Rep. 778, 779.
The proper forum, the court said, for the litigation of the ques-
tion involved would be in the State of which the defendants
were citizens.
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The question to be determined on this appeal is, whether the
stock in question is personal property within the district in
which the suit was brought. If it is, then the case is embraced
by the act of 1875, ¢. 137, and the Circuit Court erred in dis-
missing the bill.

By the statutes of Michigan providing for the incorporation
of companies for mining, smelting and manufacturing iron,
copper, silver, coal and other ores or minerals, it is provided:
“The stock of every such corporation shall be deemed personal
property, and shall be transferred only on the books of the
company in such form as the by-laws direct or as the directors
shall prescribe ; and such corporation shall at all times have a
lien upon the stock of its members for all the debts due from
them to such corporation.” DBy the same statutes it is pro-
vided : “It shall be lawful for any corporation formed under the
provisions of this act to conduct its mining and manufacturing
business in whole or in part at any place or places in the United
States (or any foreign country) ; and any such corporation shall
be subject to the laws of this State in regard to corporations,
so far as the same shall be applicable to corporations formed
under this act.” It shall be lawful for any company asso-
ciating under this act to provide in the articles of association
for having the business office of such company out of this State,
and to hold any meeting of the stockholders or board of direct-
ors of such company at such office so provided for; but every
such Company having its business office out of this State shall
have an office for the transaction of business within this State,
to be also designated in such articles of association.” . 266.
“ Any share or interest of a stockholder in any bank, insurance
company, or any other joint stock company that is or may be
Incorporated under the authority of, or authorized to be created
by any law of this State, may be taken in execution and sold
in the following manner: The officer shall leave a copy of the
execution certified by him with the clerk, treasurer or cashicr
of. the company, if there be any such officer, and if not, then
with any officer or person who has, at the time, the custody of
the books and papers of the corporation ; and the property
shall be considered seized on execution when such copy is left.”
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“If the shares or interest of the judgment debtor shall have
been attached in the suit in which the execution issued, the
purchaser shall be entitled to all the dividends which shall have
accrued after the levying of the attachment.” c. 275. “In
attaching real estate or any right or interest in land, it shall
not be necessary that the officer should enter upon the land or
be within view of it; and in attaching shares of stock, or the
interest of a stockholder in any corporation organized under
the laws of this State, the levy shall be made in the manner
provided by law for the seizure of such property on execution.”
1 and 2 Howells’ Anno. Stat. Michigan, (1882) §§ 4094, 4097,
4105, 7697, 7698, 7701, 7993; 2 Compiled Laws, Mich. 1897,
pp. 2197, 2200 ; 3 Ib. 3131-2, 3187.

These provisions make it clear that by the law of Michigan
the shares of stock in the defendant Company are to be deemed
personal property, transferable on the books of the Company;
and that the share or interest of a stockholder may be taken
in execution or reached by attachment, a copy of the execu-
tion or attachment being left by the officer with the clerk,
treasurer or cashier of the Company. The authority of the
State to establish such regulations in reference to the stock of
a corporation organized and existing under its laws cannot be
doubted. We need not discuss, in the light of the authorities,
whether the shares of stock in the defendant Company may
not be accurately described as chattels or choses in action, or
property in the nature of choses in action. Chief Justice Shaw,
in Hutchins v. State Bank, 12 Met. 421, 426, said : “If a share
in a bank is not a chose in action, it is in the nature of a clhose
in action, and what is more to the purpose, it is personal prop-
erty.” The Court of Appeals of New York, speaking by
Judge Comstock, held certificates of stock to be simply muni-
ments and evidence of the holder’s title to a certain number
of shares in the property and franchises of the corporation of
which he is a member. Mechanics Bank v. New York & New
Haven Ruailroad, 3 Kernan, 627; Angell & Ames on Corp.
§560. It is sufficient for this case to say that the State under
whose laws the Company came into existence has declared, as it
lawfully might, that such stock is to be deemed personal prop-
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erty. That is a rule which the Circuit Court of the United
States sitting in Michigan should enforce as part of the law of
the State in respect of corporations created by it. The stock
held by the defendants residing outside of Michigan who re-
fused to submit themselves to the jurisdiction of the Circuit
Court being regarded as personal property, the act of 1875
must be held to embrace the present case, if the stock in ques-
tion is ““within the district” in which the suit was brought.
Whether the stock is in Michigan so as to authorize that State
to subject it to taxation as against individual shareholders
domiciled in another State, is a question not presented in this
-case, and we express no opinion upon it. But we are of
opinion that it is within Michigan for the purposes of a suit
brought there against the Company —such shareholders being
made parties to the suit—to determine whether the stock is
rightfully held by them. The certificates are only evidence
of the ownership of the shares, and the interest represented
by the shares is held by the Company for the benefit of the
true owner. As the habitation or domicil of the Company is
and must be in the State that created it, the property repre-
sented by its certificates of stock may be deemed to be held
by the Company within the State whose creature it is, when-
ever it is sought by suit to determine who is its real owner.
This principle is not affected by the fact that the defendant
is authorized by the laws of Michigan to have an office:in
another State, at which a book showing the transfers of stock
may be kept.

It is suggested that the requirement in the act of 1875 that
a copy ot the order of publication “shall be served on such
absent defendant or defendants, if practicable, wherever found,
and also upon the person or persons in possession or charge of
sald property, if any there be,” is inapplicable here, because
no one in Michigan is alleged in the bill to have possession of
the shares in question. But the bill does show that the prop-
erty represented by the certificates of shares is held by a
?\’Ii(;higan corporation which being subject personally to the
Jurisdiction of the court may be required by a final decree in
a suit brought under the act of March 3, 1875 to cancel such
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certificates held by persons outside of the State and regard
the plaintiffs as the real owners of the property interest repre-
sented by them.

It is also contended that the words in the act of 1875,
“when a part of said property shall be within another dis-
trict but within the same State, said suit may be brought in
either district in said State,” indicate that the act had reference
only to tangible personal property capable of being located in
more than one district. This would be too narrow an inter-
pretation of the statute. No reason can be suggested why
suits involving the title to shares of the stock of a corporation
or company should have been excluded from the operation of
the statute. On the contrary, the statute contemplated that
there might be cases involving the title to personal property
not in the actual manual possession of some person ; for the di-
rection is that the order of the court be served upon the person
or persons in possession or charge of the property, “ifany there
be.” The corporation being brought into court by personal
service of process in Michigan, and a copy of the order of
court being served upon the defendants charged with wrong-
fully holding certificates of the stock in question, every inter-
est involved in the issue as to the real ownership of the stock
will be represented before the court. We think the Circuit
Court may rightfully proceed under the act of 1875, for the
purpose of determining such ownership, and that in dismissing
the bill error was committed.

The decree is reversed and the cause is remanded with direc-

tions for such further proceedings as are consistent with
this opinion and with law.

Mr. Justicr Browx and M. Justice Suiras did not partici-
pate in the decision of this case.
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TRANSFERRED FROM THE CIRCUIT COURT OF APPEALS FOR THE NINTH
CIRCUIT.

No. 153. Argued March 1, 1900. — Decided March 19, 1900.

When a defendant has, by his own action, reduced the judgment against
him by a voluntary settlement and payment below the amount which is
necessary in order to give this court jurisdiction to review it, the real
matter in dispute is only the balance still remaining due on the judgment,
and the right of review in this court is taken away.

The court, being satisfied that the amount in dispute in this case is less
than the amount required by statute to give it jurisdiction, orders the
writ dismissed for want of jurisdiction.

Tae statement of the case will be found in the opinion of the
court.

Mr. J. T. Ronald for plaintiff in error.

Mr. 8. M. Stockslager for defendants in error. Mr. George
C. Heard was on his brief.

Mg. Justice Prcxuam delivered the opinion of the court.

This case has been transferred from the United States Cir-
cnit Court of Appeals for the Ninth Circuit, under and by
virtue of an act of Congress, (30 St. 728, ) providing for such
transfer. The act is set forth in the margin.!

! That all cases, civil and eriminal, filed on appeal from the District Court
of the United States for the District of Alaska, in the United States Cir-
cuit Court of Appeals for the Ninth Judicial Circuit, and pending on ap-
peal therein, on and prior to the thirtieth day of December, 1897, of which
the Supreme Court of the United States would have had jurisdiction under
the then existing law, if a proper appeal had been taken thereto at the

time said cases were filed on appeal in said Circuit Court of Appeals, be,

and the same are, deemed and treated as regularly flled on appeal in the
supreme Court of the United States as of the date when filed in said Cir-
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By the terms of this act it is to operate only upon those cases
of which this court would have had jurisdiction under the law
existing at the time the case was taken to the Circuit Court of
Appeals, if a proper appeal had been taken to this court at the
time the case was filed in the Circuit Court of Appeals. If
this act be valid therefore, we must inquire whether the case
was one over which this court would have had jurisdiction if a
proper appeal had been taken.

The case was commenced in the United States District Court
for the District of Alaska in April, 1895, for the purpose of
recovering moneys alleged to be due under the terms of a con-
tract for the leasing of certain mining properties, situated in
that district. The plaintiffs (defendants in error) demanded
judgment for §7231.23, besides costs of the action. The de-
fendant (plaintiff in error) demurred to the complaint on the
ground that it did not state facts sufficient to constitute 2
cause of action. The demurrer was overruled and leave given
to answer, which the defendant failed to do within the time
granted, and judgment was entered by default for the amount
claimed in the complaint, with costs.

The defendant then moved to vacate and set aside the judg-
ment, and that motion was denied, and he sued out a writ of
error from the United States Circuit Court of Appeals for the
Ninth Circuit. The defendants in error moved to dismiss the
writ on the ground that the Circuit Court of Appeals had no
jurisdiction. :

The Circuit Court of Appeals certified the question to this
court for the purpose of receiving its instruction upon the ques-
tion of jurisdiction. This court answered the question in the
negative, denying the jurisdiction of the Circuit Court of Ap-

cuit Court of Appeals. The clerk of said Circuit Court of Appeals is di-
rected to transmit to the Supreme Court of the United States, as soon as
practicable, the records of such cases, and the clerk of said Supreme (‘voulrt
is directed to receive and file the same for hearing and determination in
the Supreme Court of the United States when regularly reached on the
docket, subject to any rules made or to be made by said court which may
be applicable.
Approved July 8, 1898,
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peals. 168 U. 8. 703. The mandate from this court was duly
issued, and the Circuit Court of Appeals in conformity therewith
dismissed the writ of error, and on January 4, 1898, it issued its
mandate to that effect, directed to the District Court of the
United States for the District of Alaska, which was filed in the
office of the clerk of that court on February 3, 1898, and in
obedience to that mandate the writ of error was duly dismissed
by the District Court.

On March 29, 1898, an execution upon the original judgment
was issued from the District Court, directed to the United States
marshal of the district, under which certain property of the de-
fendant was sold and a return made by the marshal to the court,
and on June 14, 1898, the sale was duly confirmed by the Dis-
trict Court.

It thus appears that nearly a month before the passage of the
act of July 8, 1898, (supra,) the judgment of the District Court
of Alaska had been carried into effect, an execution issued, the
property sold, a report made of the sale to the court, and that
sale confirmed.

The defendants in error made a motion in this court to dismiss
the writ for want of jurisdiction. That motion was postponed
by the court until the hearing of the case upon its merits, and
upon the argument thereof the motion to dismiss was renewed
upon the ground (among others) that the act of Congress, if
applicable to cases such as this, was unconstitutional and void.

A further ground for dismissal was set up because, as alleged,
it appeared from the record that the amount in dispute between
the parties was less than the sum necessary to give jurisdiction
to this court. This ground necessitates the statement of a few
additional facts, and if it be well founded, it relieves us from a
discussion of the constitutional question.

After the demurrer of the defendant to the plaintiffs’ com-
plaint had been overruled and leave given to answer, and the
defendant made default, judgment was entered for the amount
of the plaintiffs’ claim. This was on January 25, 1896. By the
complaint it appears that under the lease of the mine by the
plaintiffs to the defendant Thorp, the latter agreed to mine, work
and operate the premises, and after making certain payments,
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ete., he was to retain for himself seven-sixteenths of the profits
or net proceeds arising from the operation of the nine, and was
to pay to the plaintiffs the remaining nine-sixteenths in the pro-
portion of seven-sixteenths to the plaintiff Bonnifield and two-
sixteenths to the plaintiff Heid.

Immediately after the entry of the judgment it appears by
the affidavits in the case, presented for the purpose of setting
the judgment aside, that the defendant and the plaintiff Bonni-
field entered into negotiations in regard to the judgment, and
Bonnifield became satisfied that it had been entered for more
than was equitably due from the defendant, and accordingly
upon the payment of a certain sum to him (much less than by
the face of the judgment appeared to be due him) Bonnifield
“made a complete settlement of all his matters and differences
with the defendant, and received a full and complete settle-
ment and satisfaction for his interest in the judgment obtained
in the case,” and Bonnifield thereupon “executed a satisfaction
of all his right, title and claim in and to said judgment, to wit,
seven-eights thereof.” This satisfaction was given the defend-
ant on the 28th of January, who filed the same in the clerk’s
office on the 10th day of February, 1896. After he had filed the
satisfaction, and on the same day, the defendant filed his petition
for a writ of error to the United States Circuit Court of Appeals
for the Ninth Circuit.

The judgment in the case continued to stand on the face of
the record at its original sum, $7231.25 recovery, and $33.55
costs. By the defendant’s voluntary settlement with and pay-
ment to Bonnifield, one of the plaintiffs, the balance remaining
unpaid was less than the amount necessary to give this court
jurisdiction.

The plaintiff in error cites various cases to maintain the prop-
osition that when the defendant in the case below brings it here -
for review the amount of the judgment or decree against him
governs our jurisdiction, and, as in this case, the judgment is
for more than seven thousand dollars, he maintains that this
court has jurisdiction notwithstanding the payment and settle-
ment above mentioned.

But those cases have no application when the defendant by his
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own action has reduced the judgment by a voluntary settlement
and payment below the amount which is necessary in order to
give this court jurisdiction to review it. The real matter in dis-
pute is in such case the balance still remaining due on the judg-
ment. Otherwise he might voluntarily settle the controversy
and pay the whole judgment, and then seek to review it. In this
case it appears there was a “ full, final and complete settlement
of all matters and differences ”” between the defendant and plain-
tiff Bonnifield, and the latter then executed “ a full and complete
satisfaction of all his rights, title and claim in and to said judg-
ment.” And this was procured by the defendant’s own volun-
tary act. Clearly there was no matter in dispute relative to
that judgment after such voluntary settlement and payment
beyond the sum remaining due thereon. Thus an event has
intervened subsequently to the entry of the judgment, and one
which owes its existence to the act of the defendant himself,
which has taken away his right of review in this court. It isa
compromise or settlement, pro fanto, between the parties; or it
is like a case where, pending a suit concerning the validity of
the assessment of a tax, the tax is paid ; or the amount of the
tax has been tendered and deposited in a bank which by stat-
ute had the same effect as actual payment and receipt of the
money. Dakota County v. Glidden, 113 U. S. 922 ; Little v.
Bowers, 134 U. 8. 547 ; California v. Railroad, Company, 149
U. 8. 808. In such cases the writs of error will be dismissed.

The facts as to the settlement and payment appear here in
the record, although they may be shown by other evidence, as
the above cases hold.

It is urged that the plaintiff Bonnifield had no right under
the circumstances to make the settlement and to satisfy the
judgment to the extent which he did. But this does not an-
swer the objection. As matter of fact he and the defendant
had a full settlement, and he did satisfy the judgment at the
request of the latter, and both defendants in error now join in
a motion to dismiss, predicated upon that settlement and pay-
ment,' and they both thus ratify the same and acknowledge its
Suﬁiclency. The plaintiff in error is in no position to deny the
validity of the settlement and payment made at his own re-
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quest and by himself, when its sufficiency is acknowledged by
the other parties.

Being satisfied that the amount in dispute in this case is less
than the amount required by statute to give us jurisdiction, and
without expressing any opinion upon the other ground for the
motion,

The writ must be dismissed for the want of jurisdiction, and
2t 15 $0 ordered.

QUACKENBUSH ». UNITED STATES.

APPEAL FROM THE COURT OF CLAIMS.

No. 145. Argued February 1, 1900.—Decided March 19, 1900.

The act of February 16, 1897, c. 235, for the relief of Commander Quacken-
bush enacted * that the provisions of law regulating appointments in the
Navy by promotion in the line, and limiting the number of commanders
to be appointed in the United States naval service, are hereby suspended
for the purpose of this act only, and only so far as they affect John N.
Quackenbush; and the President of the United States is hereby author-
ized, in the exercise of his discretion and judgment, to nominate and, by
and with the advice and consent of the Senate, to appoint said John N.
Quackenbush, late a commander in the Navy of the United States, to the
same grade and rank of commander in the United States Navy as of the
date of August first, eighteen hundred and eighty-three, and to place him
on the retired list of the Navy, as of the date of June first, eighteen hun-
dred and ninety-five: Provided, That he shall receive no pay or emolu-
ments except from the date of such reappointment.” Held,

(1) That its only apparent office was to forbid the allowance of pay or
emoluments from August 1, 1883, by limiting such allowance to
the date of the reappointment, which, in that view, must be re-
garded as the date of appointment under the act;

(2) That it was remedial in its character, and should be construed as l“flt-
ifying prior payments which the Government in its counter-claim
was seeking to recover back.

Tu1s was an appeal from a judgment of the Court of Claims
dismissing the petition of claimant and the counter-claim of d(?-
fendants in the above entitled cause. 33 C. CL 855. The peti
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tion was filed December 11, 1897, and sought recovery for
amounts alleged to be due from the Government “{from the 1st
day of August, 1883, until the first day of June, 1895, at the
rate of $2300 per annum, being the leave or waiting orders pay
as prescribed by law for the grade or rank of commander, and
from the 1st day of June, 1893, to the 26th day of May, 1897,
at the rate of $2625 per annum, being three-quarters of the sea
pay as prescribed by law for the grade or rank of commander.”
The counter-claim averred that claimant was indebted to de-
fendants “ by reason of payments illegally made to him during
the period from June 9, 1874, up to and including March 31,
1881, when the claimant was not in the naval service of the
United States.”

The facts were in substance as follows: Claimant was duly
and legally commissioned a commander in the Navy of the
United States by and with the advice and consent of the Senate
on the 2d day of January, 1872, to take rank from the 25th day
of May, 1871. Thereafter in the month of February, 1874, cer-
tain charges were filed against claimant before the Navy De-
partment, and a court martial was duly organized to try the
same, by which, after hearing, and in that month, claimant was
sentenced to be dismissed from the naval service of the United
States. This sentence was approved by the President, and the
Secretary of the Navy, June 9, 1874, addressed a letter to the
claimant at Boston, Massachusetts, informing him of the sen-
tence, its approval, and that from that day claimant would
‘“cease to be an officer of the Navy.” OnJune 12, the Secretary
of the Navy addressed a letter to “ Commander John N. Quack-
enbush, U. 8. Navy,” requesting him to “return to the Depart-
ent the order dismissing you from the Navy.” Both these
letters were delivered to claimant on one and the same day, to
wit, on or about June 15, 1874. In obedience to the order of
June 12, claimant returned the letter of dismissal.

December 8, 1874, the Secretary of the Navy officially ad-
dressed a letter to claimant, in which, after setting forth the
ﬁqding of the court martial and the sentence, the Secretary
said: “This sentence was, on the 9th day of June, 1874, miti-
gated to suspension from rank and duty on furlough pay for six
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years, the suspension to date from that day.” December 13,
1877, the Secretary of the Navy transmitted to the Attorney
General of the United States a statement of the facts in the
case, embodying the correspondence, and requested his advice
thereon. In answer, the Attorney General, March 16, 1578
15 Op. Atty. Gen. 463, advised the Secretary that the claimant
remained an officer in the Navy.

In that correspondence the date of the President’s approval
of the sentence was given as June 5, 1874, but the Attorney
General held that the letter of the Secretary of December 8,
1874, was satisfactory proof of the mitigation of the sentence
by the President on June 9, and that it was competent for him
to grant commutation on that day.

Section 1363 of the Revised Statutes provided that ¢there
shall be allowed on the active list of the line officers of the Navy

ninety commanders . . . ;” which number was,
by the act of August 5, 1882, 22 Stat. 284, 286, c. 391, reduced
to eighty-five.

June 10, 1874, the President sent to the Senate the name of
W. 8. Schley to be commander in the Navy, “ vice Quacken-
bush, dismissed,” and the nomination was duly confirmed
June 12,1874. The records of the Navy Department show that
there were ninety commanders borne on the active list of the
Navy from the date of the appointment of W. S. Schley to
August 5, 1882, when the number was reduced by law, except
during the early part of the year 1879, when the list was tem-
porarily increased to ninety-one by Congress.

After Schley’s appointment,as Quackenbush was still on the
Register, the Secretary of the Navy, when his attention was
called to the matter, directed that no nomination should be
made to the next succeeding vacancy, and this recommendation
* was complied with, no appointment being made to the position
subsequently becoming vacant by the retirement of Commodore
Morris.

The Court of Claims found that pursuant to the commuted
sentence and by virtue thereof, claimant was placed under sus-
pension, on furlough pay, and was borne upon the official prmted
Navy Register as a commander in the Navy “under suspension,”
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from the year 1874 up to and including the year 1880, when the
sentence expired, and from and after the date of such expiration
he was borne on said Register as a commander of the Navy on
waiting orders until the publication of the Register for 1883,
when his name was omitted and dropped from the same. * Dur-
ing the whole of said period he retained his proper and legal
place on the official list of commanders in the Navy, and was
advanced in numbers from year to year, as promotions of his
seniors in said grade occurred, in the same manner and in all
respects in the regular course, as other officers in his said grade
and rank were advanced.”

He was paid as on furlough for six years, and thereafter, from
June 9, 1880, to March 31, 1881, was taken, by direction, on
the rolls of the paymaster at the Navy Yard at Boston, Massa-
chusetts, and paid as on “ waiting orders.”

On the thirtieth of March, 1881, the judgment of this court
was announced in Blake v. United States, 103 U. S. 227. It
was there ruled that the President has the power to supersede
and remove an officer of the Army or the Navy by the appoint- -
ment, by and with the advice and consent of the Senate, of his
successor. What direction, if any, was given at the time, in
view of this decision, did not appear; but, at all events, from
March 31, 1881, until May 26, 1897, claimant received no pay,
allowances or emoluments of any kind.

In April, 1882, the views of the Secretary of the Navy were
requested by the chairman of the Committee on Naval Affairs
in the ITouse of Representatives in respect of the propriety of
the passage of a pending bill “to confirm the status of John N.
Quackenbush, a commander in the United States Navy,” and the
Secretary responded that it appeared to have been the intention
of the President in exercising clemency in the case of Com-
mander Quackenbush that he should be retained in the service,
and that it seemed just, in view of all the circumstances, that
he should be entitled to the benefit of that clemency.

The following entry appears opposite claimant’s name on one
of the records of the Navy Department: «208. John N. Quack-
enbush left off the register published 1st August, 1883, by direc-
tion of the Secretary of the Navy ; his action being based upon
a decision of the Supreme Court.”
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December 6, 1883, the Secretary of the Navy designated to
the President, D. W. Mullan, to be a commander in the Navy
“vice John N. Quackenbush, no longer in the service;” and in
that month the President sent to the Senate the nomination of
said Mullan to be a commander in the Navy from the 3d day of
July, 1882, “ vice John N. Quackenbush, no longer in the ser-
vice.” The nomination was duly confirmed and Mullan com-
missioned.

Claimant filed a petition April 15,1895, to the Secretary of the
Navy asking that he be restored to his proper position on the
list of naval officers, but the Secretary declined to grant any
relief, holding that the matter of his rights was res judicata
under the action taken by his predecessor. In May, 1895, claim-
ant exhibited a petition in the Supreme Court of the District of
Columbia praying that a writ of mandamus issue to the Sec-
retary of the Navy requiring him to put claimant’s name back
on the list of naval officers, which was dismissed February 11,
1896.

Bills for the relief of Commander Quackenbush were intro-
duced in Congress from 1882 to 1897, and many reports made
thereon.

February 16, 1897, an act entitled “ An act for the relief of
John N. Quackenbush, late a commander in the United States
Navy,” became a law without the approval of the President.
29 Stat. 803, ¢. 235. This act read as follows:

“That the provisions of law regulating appointments in the
Navy by promotion in the line, and limiting the number of com-
manders to be appointed in the United States naval service, are
hereby suspended for the purpose of this act only, and only so
far as they affect John N. Quackenbush; and the President of
the United States is hereby authorized, in the exercise of his
discretion and judgment, to nominate and, by and with the ad-
vice and consent of the Senate, to appoint said John N. Quack-
enbush, late a commander in the Navy of the United States, to
the same grade and rank of commander in the United States
Navy as of the date of August first, eighteen hundred and
eighty-three, and to place him on the retired list of the Navy,
as of the date of June first, eighteen hundred and ninety-five:
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Provided, That he shall receive no pay or emoluments except
from the date of such reappointment.”

In May, 1897, in accordance with the terms of the act, the
President nominated claimant to the Senate to be a commander
on the retired list of the Navy, and the nomination was con-
firmed. The claimant took the prescribed oath on May 26,
1897, since which last mentioned date he has been paid three-
quarters of the sea pay of a commander in the Navy on the
active list. Claimant reached the age of sixty-two on May 31,
1895.

Mr. John Paul Jones and Mr. Lichard R. Beall for appel-
lant.

Mpr. Assistant Attorney Walker for the United States. Mr.
Assistant Attorney General Pradt was on his brief.

Mg. Cmier Justice FuLLER, after making the above statement,

delivered the opinion of the court.

In Blake v. United States, 103 U. S. 227, it was held that the
President has power, by and with the advice and consent of the
Senate, to displace an officer in the army or navy by the ap-
pointment of another person in his place, and that when that
has been done he cannot again become an officer except upon a
new appointment with like advice and consent. The ruling has
been repeatedly affirmed and followed. Heyes v. United States,
109 U. 8. 336 ; Mwllan v. United States, 140 U. S. 240. And
see Parsons v. United States, 167 U. S. 324.

When through mistake, or misapprehension, or for any other
reason, injustice has been done, Congress has the power to ac-
cord relief, but the courts cannot of their own motion revise the
grounds of action taken in the constitutional exercise of execu-
tlve power.

Claimant is a commander in the United States Navy on the
retired list by virtue of his appointment and retirement under
the act of February 16,1897. This suit was brought to recover
P2y as on leave or waiting orders from August 1, 1883, to June 1,
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1895, when claimant reached the age of sixty-two years, and pay
as a retired officer from June 1, 1895, to May 26, 1897, when
he took the prescribed oath on his appointment ; and if he is
entitled to the amount sued for, it is by reason of the act and
not otherwise.

The act described claimant in title and context as “latea
commander in the United States Navy ;” suspended as to him
“the provisions of law regulating appointments in the Navy by
promotion in the line, and limiting the number of commanders
to be appointed in the United States Naval service ;” and author-
ized the President to appoint him to the same grade and rank
as of the date of August 1, 1883, and to place him on the retired
list as of the date of June 1, 1895.

Congress thereby declared that claimant had been prior to
August 1, 1883, but was not then, a commander, and that, in
order to enable him to be appointed to that grade and rank, it
was necessary to suspend the act of August 5, 1882, which
limited the number of commanders on the active list, and also
forbade promotion or increase of pay in the retired list. 22
Stat. 284, c. 391.

If the act had contained nothing more, the effect of the ap-
pointment would have been, in addition to fixing claimant’s
status as to grade and rank as of August 1, 1883, to entitle him
to pay from that date, but not to pay prior thereto, as by the
terms of the act he was not a commander until appointed there-
under. The act did not stop there, however, but a proviso was
added which read: ¢ Provided, That he shall receive no pay or
emoluments except from the date of such reappointment.”

Provisos are commonly used to limit, restrain or otherwise
modify the language of the enacting clause, and that was the
manifest purpose of this proviso But it was not needed to
limit the effect of the act prior to August 1, 1883, or to enlarge
its effect after that date. Its only apparent office was to forbid
the allowance of pay or emoluments from August 1, 1853, b\
limiting such allowance to “the date of such reappomtment
which in that view must be regarded as the date of appoint-
ment under the act.

This result is in harmony with the language used Claimant
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had been a commander and had ceased to be such. He was
again appointed, and that second appointment was a reappoint-
ment. The date of that reappointment was certainly when it
was actually made, and to substitute the date to which the
appointment related for the actual date would defeat the obvious
object of the proviso, which was to narrow the effect of giving
the reappointment a retroactive operation. It was allowed that
effect as to grade and rank, but not as to current pay or emolu-
ments between August 1, 1883, and the date of the reappoint-
ment. This fixed his relative position with reference to other
oflicers in matters of privilege and precedence, and of command
if detailed to active service in time of war. At the same time
by referring the appointment to the prior date the retired pay
was sensibly affected. If claimant had been appointed without
any such reference and had been immediately retired, he would
have been entitled to only one-half the sea pay of a commander
under section 1588 of the Revised Statutes, for he would not
have reached the age of sixty-two years while in the service;
but as he was appointed as of August 1, 1883, he was put con-
structively in the service from that date and so, on being retired,
became entitled to three-quarters of such sea pay; and this he
1s receiving.

Something was said in argument in respect of the commission,
which is not set out in the findings, but whatever its terms, the
conclusion remains unaffected. The appointment and the com-
mission are distinct acts, and the terms of the commission cannot
change the effect of the appointment as defined by the statute.

Assuming claimant to have been lawfully out of the service
June, 1874, the Government preferred a counter-claim for the
pay received by him from then to March 31, 1881. But the act of
February 16, 1897, was remedial in its character, and although
we cannot for that reason give to its terms any other than their
obvious meaning, we think it should be construed as ratifying
these prior payments.

Congress had all the facts before it and intended to award
some measure of relief in view of the circumstances. It went
so far and no farther, but it went far enough to enable us to
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hold that it would be inconsistent with the object of the act to
sustain any recovery back.

In short we agree with the Court of Claims in its conclusions
on both branches of the case.

Judgment affirmed.

WATERS-PIERCE OIL COMPANY . TEXAS.

ERROR TO THE COURT OF CIVIL APPEALS FOR THE THIRD SUPREME
JUDICIAL DISTRICT OF TEXAS.

No. 97. Argued January 8, 9, 1900. — Decided March 19, 1900.

It is well settled that a State has the power to impose such conditions as
it pleases upon foreign corporations seeking to do business within it.
The statute of Texas of March 30, 1890, prohibiting foreign corporations,
which violated the provisions of that act, from doing any business within
the State imposed conditions which it was within the power of the State
to impose; and this statute was not repealed by the act of April 30, 18%,

c. 83.

Tue Waters-Pierce Oil Company is a private corporation in-
corporated under the laws of Missouri, and its principal offices
are situated in St. Louis. _

It was incorporated to deal in naval stores, and to deal in
and compound petroleum and other oils and their products, and
to buy and sell the same in Missouri and other States. Its cap-
ital stock was originally one hundred thousand dollars, but was
subsequently increased to four hundred thousand dollars.

On the 6th day of July, 1889, it filed in the office of the sec-
retary of state of Texas, in accordance with the reguirements
of law, a certified copy of its articles of incorporation, and se-
cured a permit to transact business in the State for the term of
ten years. ) _ :

By virtue of the permit the company engaged in business n
the State, and while so engaged, it is claimed, violated th(f stat-
utes of the State against illegal combinations in restraint of
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competition in trade, (copies of the statutes are inserted in the
margin,)! and thereby incurred a forfeiture of its permit to do
business in the State.

1Sgc. 1. Be it enacted by the Legislature of the State of Texas, That a
trust is a combination of capital, skill or acts by two or more persons,
firms, corporations or associations of persons, or of either two or more of
them for either, any or all of the following purposes: First—To create or
carry out restrictions in trade. Second—To limit or reduce the production,
or increase or reduce the price of merchandise or commodities. Third—
To prevent competition in manufacture, making, transportation, sale or
purchase of merchandise, produce or commodities. Fourth—To fix at any
standard or figure, whereby its price to the public shall be in any manner
controlled or established, any article or commodity of merchandise, pro-
duce or commerce intended for sale, use or consumption in this State.
Fifth—To make or enter into, or execute or carry out any contract, obli-
gation or agreement of any kind or description by which they shall bind
or have bound themselves not to sell, dispose of or transport any article
or commodity, or article of trade, use, merchandise, commerce or consump-
tion below a common standard figure, or by which they shall agree in any
manner to keep the price of such article, commodity or transportation at
a fixed or graduated figure, or by which they shall in any manner establish
or settle the price of any article or commodity or transportation between
them or themselves or others to preclude a free and unrestricted com petition
among themselves or others in the sale or transportation of any such article
or commodity, or by which they shall agree to pool, combine or unite any
interest they may have in connection with the sale or transportation of any
such article or commodity that its price might in any manner be affected.

Sec. 2. That any corporation holding a charter under the laws of the
State of Texas which shall violate any of the provisions of this act shall

thereby forfeit its charter and franchise, and its corporate existence shall
cease and determine.

SEc. 3. For a violation of any of the provisions of this act by any corpo-
ration mentioned herein it shall be the duty of the attorney general or dis-
trict or county attorney, or either of them, upon his own motion, and with-
out leave or order of any court or judge, to institute suit or qQuo warranto

proceedings in Travis County,

‘ at Austin, or at the county seat of any county
in the State, where such corp

ol oration exists, does business or may have a
domicile, for the forfeiture of its charter rights and franchise, and the dis-
solution of its corporate existence.

Sec. 4. Every foreign corporation violatin

g any of the provisions of this
act is here

: by denied the right and prohibited from doing any business
Wl.thin this State, and it shall be the duty of the attorney general to enforce
this provision by injunection or other proper proceedings in the district
court of Travis County, in the name of the State of Texas.
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This suit is brought to enforce such forfeiture, and was tried
in the district court of Travis County, Texas, before the court

Sec. 5. That the provisions of chapter 48, General Laws of this State,
approved July 9, 1879, to prescribe the remedy and regulate the proceed-
ings by guo warranto, ete., shall, except in so far as they may conflict here-
with, govern and control the proceedings when instituted to forfeit any
charter under this act.

Skc. 6. Any violation of either or all of the provisions of this act shall
be and is hereby declared a conspiracy against trade, and any person who
may be or may become engaged in any such conspiracy, or take part therein,
or aid or advise in its commission, or who shall, as principal, manager, di-
rector, agent, servant or employé, or in any other capacity, knowingly carry
out any of the stipulations, purposes, prices, rates or orders thereunder, or
in pursuance thereof, shall be punished by fine not less than fifty dollars
nor more than five thousand dollars, and by imprisonment in the peniten-
tiary not less than one nor more than ten years, or by either such fine or
imprisonment. Each day during a violation of this provision shall consti-
tute a separate offense.

SEC. 7. In any indictment for an offense named in this act, it is sufficient
to state the purposes or effects of the trust or combination, and that the
accused was a member of, acted with or in pursuance of it, without giving
its name or description, or how, when or where it was created.

SEc. 8. In prosecutions under this act it shall be sufficient to prove that
a trust or combination as defined herein exists, and that the defendant be-
longed to it or acted for or in connection with it, without proving all the
members belonging to it, or proving or producing any article of agreement
or any written instrument on which it may have been based, or that it was
evidenced by any written instrument at all. The character of the trust or
combination alleged may be established by proof of its general reputation
as such.

SEC. 9. Persons out of the State may commit and be liable to indictment
and conviction for committing any of the offenses enumerated in this act,
which do not in their commission necessarily require a personal presence
in this State, the object being tc reach and punish all persons offending
against its provisions whether within or without the State.

Sec. 10. Each and every firm, person, corporation or association of per-
sons who shall in any manner violate any of the provisions of this act, shall
for each and every day that such violation shall be committed or continued
forfeit and pay the sum of fifty dollars, which may be recovered in the name
of the State of Texas in any county where the offense is committed, or
where either of the offenders reside, or in Travis County, and it shall be
the duty of the attorney general or the district or the county attorney to
prosecute for and recover the same.

SEc. 11. That any contract or agreement in violation of the provisionsl of
this act shall be absolutely void and not enforceable either in law or equity.
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and a jury. A verdict was rendered against the company, upon
hwhich a judgment was duly entered. The judgment was af-
“jirmed by the Court of Civil Appeals, (19 Texas Civ. App. Rep.
1,) and this writ of error was sued out in due course.

Sec. 12. That the provisions hereof shall be held cumulative of each other
and of all other laws in any way affecting them now in force in this State.

Src. 13. The provisions of this act shall not apply to agricultural prod-
ucts or live stock while in the hands of the producer or raiser.

Approved March 30, 1889. Acts of 1889, p. 141, c. 177.

The Act of 1895.

Chapter 83.—[H. B. No. 404.] An act to define trusts, provide for penalties
and punishment of corporations, persouns, firms and associations of per-
sons connected with them, and to promote free competition in the State
of Texas, and to repeal all laws and parts of laws in conflict with this act.
Sec. 1. Be it enacted by the Legislature of the State of Texas, That an

act entitled *“ An act to define trusts and to provide for penalties and pun-

ishment of corporations, persons, firms and associations of persons con-
nected with them, and to promote free competition in the State of Texag,”
approved March 30, 1889, be so amended as to hereafter read as follows:

Sc. 1. That a trust is a combination of capital, skill or acts by two or
more persons, firms, corporations or associations of persons, or either two
or more of them, for either, any or all of the following purposes:

1. To create or carry out restrictions in trade, (or commerce, or aids to
comimerce, or to create or carry out restrictions in the full and free pursuit
of any business authorized or permitted by the laws of this State.)

2. To increase or reduce the price of merchandise, produce or commod-
ities.

3. To prevent competition in manufacture, making, transportation, sale
or purchase of merchandise, produce or commodities, or to prevent compe-
tition in aids to commerce.

4. To fix at any standard or figure, whereby its price to the public shall
be in any manner controlled or established, any article or commodity of
merchandise, produce or commerce intended for sale, use or consumption
in this State.

‘ 5. To make or enter into or execute or carry out any contract, obligation

.01 agreement of any kind or deseription by which they shall bind or have

bound themselves not to sell, dispose of or transport any article or com-

modity, or article of trade, use, merchandise, commerce or consumption
below a common standard figure, or by which they shall agree in any man-
ner to keep the price of such article, com modity or transportation at a fixed
or graded figure, or by which they shall in any manner establish or settle
the price of any article or commodity or transportation between them or
themselves and others to preclude a free and unrestricted competition
#mong themselves or others in the sale or transportation of any such article

£
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The pleadings are very voluminous, alleging the grounds of
action and the grounds of defence, with much elaboration and
many repetitions.

or commodity, or by which they shall agree to pool, combine or unite any
interest they may have in connection with the sale or transportation of any
such article or commodity that its price might in any manner be affected.

Sec. 2. That any corporation holding a charter under the laws of the
State of Texas which shall violate any of the provisions of this act shall
thereby forfeit its charter and franchise, and its corporate existence shall
cease and determine.

Skc. 3. For a violation of any of the provisions of this act by any corpo-
ration mentioned herein it shall be the duty of the attorney general or dis-
trict or county attorney, or either of them, upon his own motion and with-
out leave or order of any court or judge, to institute suit or quo warranto
proceedings in Travis County, at Austin, or at the county seat of any county
in the State where such corporation exists, does business or may have a
domicile, for the forfeiture of its charter rights and franchise and the dis-
solution of its corporate existence.

Sec’4. Every foreign corporation violating any of the provisions of this
act is hereby denied the right and prohibited from doing any business
within this State, and it shall be the duty of the attorney general to enforce
this provision by injunction or other proper proceedings in the district
court of Travis County, in the name of the State of Texas.

SEe. 5. That the provisions of chapter 48, General Laws of this State,
approved July 9, 1879, to prescribe the remedy and regulate the proceed-
ings by quo warranto, etc., shall, except in so far as they may conﬂiot‘ here-
with, govern and control the proceedings when instituted to forfeit any
charter under this act. R

SEc. 6. If any person shall be or may become engaged in any f:ombmatlon
of capital, skill or acts by two or more persons, firms, corporations or asso-
ciations of persons, or of either two or more of them, for either, any or all
of the following purposes: )

1. To create or carry out restrictions in trade or commerce or aids t‘o
commerce, or to create or carry out restrictions in the full. an.d free pursuit
of any business authorized or permitted by the laws of this State.

2. To increase or reduce the price of merchandise, produce or commod-

ities. s o
3. To prevent competition in manufacture, making, transportation, sail

or purchase of merchandise, produce or commodities, or to prevent compe-
tition in aids to commerce. )
4. To fix at any standard or figure whereby its pric
be in any manner controlled or established any artie
merchandise, produce or commerce intended for sale, us

in this State.

e to the public shall
le or commodity of
¢ or consumption
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The basis of the action is an agreement which is set out in
full in the complaint, made on the second day of January, 1882,

5. To make or enter into or execute or carry out any contract, obligation
or agreement of any kind or description, by which they shall bind or have
bound themselves not to sell, dispose of or transport any article or com-
modity, or article of trade, use, merchandise, commerce or consumption,
below a common standard figure, or by which they shall agree in any man-
ner to keep the price of such article, commodity or transportation at a fixed
or graduated figure, or by which they shall in any manner establish or settle
the price of any article or commodity or transportation between them or
themselves and others to preclude a free and unrestricted competition
among themselves and others in the sale or transportation of any such
article or commodity, or by which they shall agree to pool, combine or unite
any interest they may have in connection with the sale or transportation of
any such article or commodity that its prices may in any manner be affected,
or aid or advise in the ereation or carrying out of any such combination, or
who shall as principal, manager, director, agent, servant or employé, or in
any other capacity, knowingly carry out any of the stipulations, purposes,
prices, rates, directions, conditions or orders of such combinations, shall
be punished by fine of not less than fifty nor more than five thousand dol-
lars, and by imprisonment in the penitentiary not less than one nor more
than ten years, or by either such fine or imprisonment. Each day during
a violation of this provision shall constitute a separate offense.

Sec. 7. In any indictment for an offense named in this act it is sufficient
to state the effects or purposes of the trust or combination, and that the
accused was a member of, acted with or in pursuance of it, without giving
its name or description, or how, when or where it was created.

Skc. 8. In prosecutions under this act it shall be sufficient to prove that
a trust or combination as defined herein exists, and that the defendant
belonged to it or acted for or in connection with it, without proving all the
members belonging to it, or proving or producing any article of agreement
or any written instrument on which it may have been based, or that it was
evidenced by any written instrument at all. The character of the trust or

combination alleged may be established by proof of its general reputation
as such.

SEe. 9. Persons out of the State may commit and be liable to indictment
and conviction for committing any of the offenses enumerated in this act,
wl.nich do not in their commission necessarily require a personal presence in
tlus. State, the object being to reach and punish all persons offending
against its provisions, whether within or without the State.

SEC. 10. Each and every firm, person, corporation or association of per-

sons who shall in any manner violate any of the provisions of this act shall

igiregch and every day that such violation shall be committed or continued

; eit a;nnl pay the sum of fifty dollars, which may be recovered in the name

of the State of Texas in any county where the offense is committed, or
VOL. CLXXVII—J
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between a great many firms and partnerships, individuals and
corporations, owning and controlling a large amount of the
money and capital invested“in the production of petroleum and
its products, and in their shipment and sale.

The parties to the agreement embraced three classes: (1) cer-
tain partnerships and corporations, of the number of eleven;
(2) certain individuals, of the number of forty-four, who are
enumerated ; and (3) a portion of the stockholders and members
of other corporations and limited partnerships, twenty-five being
enumerated, one of which was the Waters-Pierce Oil Company.
Other individuals, partnerships and corporations could after-

where either of the offenders reside, or in Travis County, and it shall be the
duty of the attorney general or the district or county attorney to prosecute
for and recover the same.

SEc. 11. That any contract or agreement in violation of the provisions of
this act shall be absolutely void and not enforceable either in law or equity.

SEc. 12. That the provisions hereof shall be held cumulative of each other
and of all other laws in any way affecting them now in force in this State;
provided, this act shall not be held to apply to live stock and dgricultural
products in the hands of the producer or raiser, nor shall it be understood
or construed to prevent the organization of laborers for the purpose of
maintaining any standard of wages.

SEc. 13. That nothing in this act shall be held or construed to affect or
destroy any rights which may have accrued, or to affect the right of the
State to recover penalties, or to affect the right of the State to forfeit
charters of domestic corporations and prohibit foreign corporations from
doing business in this State, or affect the right of the State to maintain
prosecutions for violations thereof, under any law of this State relating to
trusts, for acts heretofore done.

Skc. 14. Any court, officer or tribunal having jurisdiction of the offense
defined in this act, or any district or county attorney or grand jury, may
subpeena persons and compel their attendance as witnesses to testify as to
the violation of any of the provisions of the foregoing sections. Any per-
son so summoned and examined shall not be liable to prosecution for any
violation of said sections about which he may testify fully and without
reservation.

SEc. 15, All laws or parts of laws in conflict with this act are hereby re-
pealed.

Sko. 16. Whereas, the people of this State are without an adequate
remedy against trusts, therefore an emergency and imperative public neces-
sity exists requiring that the constitutional rule which requires that all
bills shall be read on three several days, be suspended, and it is s0 enacted.

Approved, April 30, 1895,
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wards join upon the request of the trustees provided for by the
agreement.

It was mutually agreed that a corporation should be formed
in Ohio, New York, Pennsylvania and New Jersey, or any
existing corporation could be used, to mine, manufacture, refine
and deal in petroleum and all its products and all the materials
used in such business, and transact other business collateral
thereto.

To the several corporations thus organized all the business,
richts and stock of the parties to the agreement were to be
transferred, and trust certificates issued in consideration thereof.

It is averred that the object of the parties in entering into
saill agreement and trust was to control and monopolize the
petroleum industry in the United States and the several States
thereof, and the business of manufacturing, refining, selling and
transporting petroleum and its products, refined, illuminating
and lubricating oils, and that they intended to and did create,
make and effect a combination of their capital, skill and acts for
such purposes and for the following purposes, to wit:

“1st. To create and carry out restrictions in trade in petro-
leum and its products, refined, illuminating and lubricating oil,
in the United States, and in the domestic trade of the States
thereof,

“2d. To increase the price of petrolenm and its products,
same being commercial commodities and of prime necessity to
the people.

“3d. To prevent competition in the manufacture, sale and

purchase of petroleum and its products.
_ “dth. To fix at a standard figure the price of petroleum and
1ts products, whereby the price of the same to the public shall
be controlled and established, petrolenm and its products being
commodities of merchandise, intended for use and sale in the
State of Texas as well as other States.

“oth. For the purpose of agreeing, obligating and binding
themselves not to sell, dispose of or transport petroleum and its
szpcl products below a common standard figure, and to keep the
price of petroleum and its products at a fixed or graded figure,
and establish and settle the price of petroleum and its products
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between themselves and others, and to preclude a free and unre
stricted competition among themselves and others in the sale o
petroleum and its products, and for the purpose of pooling, con-
bining and uniting any interest they should and did havein
connection with the sale of petroleum and its products, that the
prices of same might be affected.”

That the trustees provided for in said agreement proceeded to
execute it, and are still executing it, and for such purpose have
divided the markets of the United States in various subdivisions,
and one of them is composed of Southwestern Missouri, Arkan-
sas, Texas, Indian Territory, Oklahoma Territory and a part of
Louisiana.

That the means employed to effect the purpose of the agree-
ment is to reduce prices below what is reasonable in order to
destroy competition, and when it is destroyed raise them again
above the market price. A member of the trust is indemnified
against loss by the combined power and wealth of all of its
parties.

That the Waters-Pierce Oil Company has become a party t0
said agreement through the control that the trustees acquired
by a transfer of stock of the oil company to them, and that the
company has taken no corporate action against the transfer of
such stock or such control, but has acquiesced in both, and,
“through its directors, officers and agents conforms its corporate
action to the policy fixed by said nine trustees, . . - an_d
pursues . . . and executes the purposes and objects of said
trust agreement above set out in this State.” ‘ ,

That in pursuance of the policy of said agreement it confines
its business in the subdivision aforesaid, does not invade ot
transact business in any other ; that no other party to the agree
ment transacts business in the territory allotted to and acceptedl
by the Waters-Pierce Oil Company, and the latter .eulopts'fl_nd
pursues the methods of driving out and overcoming Competlf)IOU'
in the sale of oils that are adopted and pursued by the other
members in the territory allotted to them ; that in the mal'lfgtl
of Texas there is no competition between the Waters-ll’lerce? ( ’1ﬂ
Company and such other parties; and that by reason of the tacﬁ}»l
stated the Waters-Pierce Oil Company has monopolized and st
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monopolizes the trade in petroleum and its products in Texas,
and performs the unlawful purpose of said trust agreements ““in
reference to the trade in said commodities which are of prime
importance and necessity to the people of the State.”

That since the 6th day of July, 1889, the oil company has
made contracts, sometimes in writing and sometimes verbally,
with merchants and others through its agents in this State, in
consideration of a small rebate on the oil purchased, or for
other considerations unknown to the plaintiff, whereby the
said merchants have contracted not to buy any oil from any
other person or corporation, but will “deal with and buy and
sell oils obtained from said defendant company exclusively,”
and in some instances agreed with said company not to sell the
oils so bought to any one buying from or dealing with any
other person or corporation dealing in oils in competition with
the defendant.

The names of some of the persons and merchants are given.

That about the year 1890 the defendant company entered
into contracts with certain jobbers and merchants of the city
of Brownsville, whereby they respectively agreed to buy all
the oil needed in their respective businesses of the defendant
company for variops rebates on the box or gallon, and they
were respectively to sell such oil to retail dealers at the in-
voice price fixed by the company, and various penalties were
agreed to be paid to the company if oil should be purchased
from any one else, and that business was done under said
contracts until certain dates in the latter part of December,
1896. ’ )

That the company is seeking to renew all of said contracts,

and is seeking to carry on its business in said city under the
same.

~ That the Eagle Refining Company is a corporation legally
incorporated in Ohio for the purpose of manufacturing, refin-
11g; compounding and dealing in all kinds of oils, greases and
betroleum and its various products, and duly obtained a per-
mit to do such business in the State of Texas on the 6th day
of November, 1891, and began to transact such business in

the State “in honest and sharp competition with the Waters-
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Pierce Oil Company,” and continued to do so up to the 13th

day of October, 1894, when the two companies * entered into
a certain combination and trust,” the exact terms of which
are unknown to petitioner, whereby the oil company secured
the control of all the property, business and franchises of the
Eagle Company, and the latter agreed to withdraw from doing
any business in the State in competition with the oil company
for fifteen years.

That since said date the oil company has been doing business
in the name of the Eagle Company in apparent, but not real,
competition with itself, and that said contract has affected the
production of petrolenm and has affected also the sale of its
products.

It is also averred that prior to the year 1890 one C. W. Rob-
inson was engaged in the oil business in competition with the
oil company, and that some day in that year the company en-
tered into an agreement with him by the terms of which the
company secured the control and management of his business,
although it is conducted in his name; that by the terms of the
agreement he is to buy and sell exclusi%ely the oils of the com-
pany, and the agreement is still in force.

That the contracts and agreements with the merchants afore-
said and with the Eagle Refining Company and said Robinson
were for the purposes hereinbefore enumerated, and resulted
in effecting such purposes.

That the oil company, since its permit to do business in the
State, has abused its franchises and privileges; has monopo-
lized the oil trade in the State; has unlawfully entered iptO
the contracts mentioned above, and is engaged in making
similar ones; has lowered the price of its oils against com-
peting oils below a reasonable and fair market price; either
has refused to sell or would sell only at an exorbitant figure
to any person who dealt in competing oils; has pursued_ and
carried out a system of threats and intimidations and .bI'Iber.Y
to prevent parties from buying or selling competing oils; }}ﬁs
threatened those dealing in such oils with a ruinous reduction
of price, has given rebates to buyers from it as an inducemenvt
not to patronize a competitor, has offered money or the pay-
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ment of expenses incident thereto, to get and induce parties
ordering competing oils to countermand the orders, and refuse
to take the same after contracting therefor. That this is the
general course of dealing pursued by the oil company, and
when competitive oils are driven out of the market thereby
it raises the price of oil far above the true and reasonable
market value of the same.

That such course of dealing has resulted in the complete
monopolization by the oil company with the oil trade of the
State, and is still stifling and threatening legitimate compe-
tition to the great injury of the people of the State.

That by reason of the acts detailed the oil company has for-
feited its right and permit to do business in the State.

To the petition of the State the oil company demurred and
answered. In its demurrer it urged the repugnancy of the
statutes of the 1889 and 1895 to the Fourteenth Amendment
of the Constitution of the United States, and the insufficiency
of the allegations of the petition as a ground of forfeiture of
its permit to do business in the State. In its answer it denied
generally and specifically those allegations, claimed the permit
as a contract, and invoked the Constitution of the United States
against its impairment by a subsequent law of the State; claimed
to be engaged in interstate commerce, and denied the jurisdic-
tion of the State to regulate it.

There was evidence submitted on the issues, but the court in-
structed the jury that the evidence was not sufficient to show
that the oil company became a member of or entered into the
Standard Oil Trust agreement. Also that the contracts with
the ’Eagle Refining Company and with C. W. Robinson were
not in violation of the laws of the State, and confined their con-
sideration to their bearing upon the course of dealing of the
company in the State.

The court also withdrew transactions of interstate commerce
from the consideration of the jury, and submitted only those of
local business. '

Applying the facts of the case to the definitions of the stat-
utes, the court instructed the jury as follows:

“Now, if you find from the evidence that the defendant com-
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pany, acting through its duly appointed and authorized agents,
entered into and performed a contract in the State of Texas with
any of the parties dealing in, buying and selling oils, as named
and set out in plaintiff’s petition, since July 6, 1889, by the
terms of which contract it was agreed that said parties were to
buy oil from the defendant company exclusively for a specified
time and from no other source, in consideration of rebates al-
lowed them by defendant company, or for any other valuable
consideration, or if you find that said company, so acting through
its duly appointed and authorized agents since said date, made,
entered into and carried out a contract in this State with any
of the persons named and as stated in plaintiff’s petition, by the
terms of which said parties bound and obligated themselves for
a valuable consideration to buy all the oils from defendant com-
pany, and not to buy oils from any other source for any speci-
fied time, and not to sell said oils so bought from defendant
company to any person handling or dealing in oils in competi-
tion with defendant company, or if said defendant company, so
acting since said date, made and entered into and carried out
in this State a contract with any of the parties as stated and
named in plaintiff’s petition, by the terms of which said par-
ties, for a valuable consideration, bound and obligated them-
selves to said company, either verbally or in writing, to buy all
their oils exclusively from defendant company and from no
other source, and to sell said oils so bought to other parties de-
siring to purchase the same at a price fixed by said company’s
officers or agents, and you further find that said sales of oils
were not interstate commerce, as that is hereinafter explained
to you, and that said officers or agents so acting for said com-
pany in making said contracts, if any were so made, were act-
ing in the scope of their employment and duty, and were
authorized to make such contracts by the governing officers of
said company, or that said governing officers, with a knowledge
that said contracts had been made, consented to and ratified or
carried out the same after they were made, then you are 1n-
structed that the defendant would be guilty of violating the
laws against trusts of this State, and if you so find the fac.ts ItO
be as above stated you will return a verdict for the plaintiff
against the defendant Waters-Pierce Oil Company.”
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The jury rendered a verdict against the defendant company,
but in favor of the individual defendants, upon which the fol-
lowing judgment was entered against the company :

“Tt is therefore ordered, adjudged and decreed by the court
that the defendant, the Waters-Pierce Oil Company, be, and is
hereby, denied the right and prohibited from doing any busi-
ness within this State, and that its permit to do business within
this State, heretofore issued July 6, 1889, by the secretary of
state of this State, be, and the same is hereby, cancelled and held
for naught, and that said defendant, the Waters-Pierce Oil Com-
pany, its managers, superintendents, agents, servants and attor-
neys, be, and are hereby, perpetually enjoined and restrained
from doing business within this State.

“ Nothing herein shall be construed to in any way affect or
apply to or prohibit said defendant’s right to engage in inter-
state commerce within this State.”

On appeal to the Court of Civil Appeals the judgment was
affirmed, the court holding that the statutes were valid exercises
of the police power of the State. It also held that the statute
of 1889 was a condition of the permit of the Waters-Pierce Oil
Company to do business in the State. A rehearing was denied.
A writ of error to the Supreme Court of the State was denied,
and the case was then brought here.

The assignments of error express in various ways the alleged
discriminations of the statutes between persons and classes of
persons, and the alleged deprivation of many persons of the
right and liberty of contract, while permitting such right and
liberty to others; the denial to foreign corporations of the right
to do any business in the State, interstate or otherwise; the as-
sumption by the State of the power to punish acts done out of
the State, and authorizing a conviction of what are claimed to
be criminal offences by a preponderance of proof.

Mr. George Clark and Mr. John D. Johnson for plaintiff in

error. Mr. D. O. Bolinger was on their brief. Mr. S. C. T.
Dodd filed a brief for same.

Mr. T. 8. Smith for defendant in error. Mr. M. M. Crane
and Mr. T. A. Fuller filed a brief for same.
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Mz. Justice McKENNa4, after making the above statement,
delivered the opinion of the court.

Transactions of interstate commerce were withdrawn from
the consideration of the jury and were also excepted from the
judgment. The transactions of local commerce which were
held by the state courts, trial and appellate, to be violations of
the statutes consisted in contracts with certain merchants by
which the plaintiff in error required them to buy oils exclusively
from it, “and from no other source;” or buy oils exclusively
from it and not to sell to any person handling competing oils;
or to buy exclusively from it and to sell at a price fixed by it.

The statutes must be considered in reference to these contracts.
In any other aspect they are not subject to our review on this
record, except the power of the state court to restrict their reg-
ulation to local commerce, upon which a contention is raised.
It is based on the following provision :

“Every foreign corporation violating any of the provisions of
this act is hereby denied the right and prohibited from doing
any business within this State, and it shall be the duty of the
attorney general to enforce this provision by injunction or other
proceedings in the district court of Travis County in the name
of the State of Texas.”

The claim is, if we understand it, that the statute prohibits
all business of foreign corporations, and hence is unconstitu-
tional as including interstate business, and cannot be hmitgd by
judicial construction to local business, and the unconstituplonul
taint thereby removed. Tosustain the contention Unzted Staes
v. Reese, 92 U. 8. 214, 221 ; Trade Mark Cases, 100 U. S. 823
United States v. Harris, 106 U. S. 629; Baldwin v. Franks,
120 U. S. 678, and some other cases are cited. They do not
sustain the contention. The interpretation of certain statutes
of the United States was involved, and the court finding the
meaning of the statutes plain, decided that it c«Tuld not be
changed by construction even to save the statutes h'-om uncon-
stitutionality. This was but an exercise of judicial interpreta-
tion. ) :

The courts of Texas have like power of interpretation of the
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statutes of Texas. What they say the statutes of that State
mean we must accept them to mean whether it is declared by
limiting the objects of their general language or by separating
their provisions into valid and invalid parts. Zwllis v. Laké
Erie & Western Railroad, 175 U. S. 348 5 St. Lowis, fron Moun-
tain, &e., Railroad v. Poul, 173 U. S. 404.

We may return therefore to the propositions which were sub-
mitted to the jury.

They have been broadly discussed, and considerations have
been presented which transcend thein, and relate to grievances
which do not affect plaintiff in error. We are confined to its
grievance. Clark v. Kansas City, 176 U.S.114; Tullisv. Lake
Erie & Western Railroad, 175 U. S. 348.

Whatisit? Itissaid that the statutes of Texas limit its right
to make contracts and take away the property or liberty as-
sured by the Fourteenth Amendment of the Constitution of the
United States. Besides, it is asserted that the statutes make
many discriminations, between persons and classes of persons,
and able arguments are built upon their alleged injustice and
oppression. We are not called upon to answer those arguments
or to condemn or vindicate the statutes on this record.

The plaintiff in error is a foreign corporation, and what right
of contracting has it in the State of Texas? This is the only in-
quiry, and it cannot find an answer in the rights of natural per-
sons. It can only find an answer in the rights of corporations
and the power of the State over them. What those rights are
and what that power is has often been declared by this court.

A corporation is the creature of the law, and none of its
powers are original.  They are precisely what the incorporating
act has made them, and can only be exerted in the manner which
that act authorizes. In other words, the State prescribes the
purposes of a corporation and the means of executing those pur-
poses.  Purposes and means are within the State’s control.
“JIS.IS true as to domestic corporations. It has even a broader
application to foreign corporations.

Bank of Augusta v. Eurle, 13 Pet. 519, involved the power
pf the Bank of Augusta, chartered by the State of Georgia, and
tnvested by its charter with a function of dealing in bills of
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exchange, to exercise that function in the State of Alabama. In
passing on the question certain principles were declared which
have never since been disturbed.

" A contract of the corporation, it was declared, is the contract
of thelegal entity, and not of its individual members. Itsrights
are those given to it in that character, and not the rights which
belong to its constituent citizens.

Its charter confers its powers and the means of executing
them, and such powers and means can only be exercised in other
States by the permission of the latter.

Chief Justice Taney said, delivering the opinion of the court,
p. 587:

“The nature and character of a corporation created by a stat-
ute, and the extent of the powers which it may lawfully exer-
cise, have upon several occasions been under consideration in
this court. In the case of Head v. Providence Insurance Com-
pany, 2 Cranch, 127, Chief Justice Marshall, in delivering the
opinion of the court, said: ¢ Without ascribing to this body,
which in its corporate capacity is the mere creature of the act
to which it owes its existence, all the qualities and disabilities
annexed by the common law to ancient institutions of this sort,
it may correctly be said to be precisely what the incorporating
act has made it ; to derive all its powers from that act, and to
be capable of exerting its faculties only in the manner which
that act authorizes. To this source of its being, then, we must
recur to ascertain its powers ; and to determine whether it.; can
complete a contract by such communications as are in this re-
cord.” In the case of Dartmouth Collegev. Woodward,4 Wheat.
636, the same principle was again decided by the cogrt. " A cor-
poration,’ said the court, ‘is an artificial being, invis1b.le, intangi-
ble and existing only in contemplation of law. DBeing a mere
creature of the law, it possesses only those properties which the
character of its creation confers upon it, either expressly or as
incidental to its very existence.” And in the case of the Bank
of the United States v. Dandridge, 12 Wheat. 64, Wh(?PG the
question in relation to the powers of corporations and theu‘ 1}'x(>)de
of action were very carefully considered, the court said : *'but
whatever may be the implied powers of aggregate corporations,
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by the common law, and the modes by which those powers are
to be carried into operation, corporations created by statute,
must depend, both for their powers and the mode of exercising
them, upon the true construction of the statute itself.’ ”

The power of the bank to deal in bills of exchange in the
State of Alabama was sustained, but it was put upon the ground
that neither the policy of the State nor its laws forbade it, and
that the law of international comity which prevailed there sus-
tained it.

In Paul v. Virginia, 8 Wall. 168, 181, the dependent and
derivative rights of corporations were again declared. Bank
of Augusta v. Iurle was quoted from, and it was again decided
that a corporation is the mere creation of local law, and can
have no legal existence beyond the limits of the sovereignty
where created, and the recognition of its existence in other
States and the enforcement of its contracts made therein depend
purely upon the comity of those States.

“ Having no absolute right of recognition in other States, but
depending for such recognition and enforcement of its contracts
upon their assent, it follows, as a matter of course, that such
assent may be granted upon such terms and conditions as those
States may think proper to impose. They may exclude the
foreign corporation entirely ; they may restrict its business to
particular localities, or they may exact such security for the
performance of its contracts with their citizens as in their judg-
ment will best promote the public interest. The whole matter
rests in their discretion.”

And it was also decided that a corporation did not have the
rllghts of its personal members, and could not invoke that pro-
vision of section 2, article 4, of the Constitution of the United
States, which gave to the citizens of each State the privileges
and immunities of citizens of the several States. See also Perm-
bina Mining Co. v. Penn, 125 U. 8.181; Ducat v. Chicago, 10
\Yall. 410. And it has since been held in Blake v. MecClung,
1f2 U. 8. 239, and in Orient Insurance Company v. Daggs, 172
U. 8. 557, that the prohibitive words of the Fourteenth Amend-
mentlha\'e no broader application in that respect.

In"Blake v. MeClung, a Virginia corporation was denied the
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right to participate upon terms of equality with Tennessee
creditors in the distribution of the assets of a British corpora-
tion in the hands of a Tennessee court.

In Orient Insurance Co. v. Daggs, the right of the company,
a Connecticut corporation, to limit by contract its liability to
the actual damages caused by fire, notwithstanding a provision
in a statute of Missouri making the measure of damages in case
of total loss the value of the property stated in the policy, was
denied.

See also Pembina Mining Co. v. Penn, 125 U. S. 181.

In Hooper v. California, 155 U. S. 648, conditions upon a
foreign corporation were considered, and a statute of California
sustained, making it a misdemeanor for a person in that State
to procure insurance for a resident in the State from an insar-
ance company not incorporated under its laws, and which had
not filed a bond required by the law of the State. All preced-
ing cases were cited, and it was assumed as settled *that the
right of a foreign corporation to engage in business within a
State other than that of its creation depends solely upon the
will of such other State.” And the exception to the rule was
stated to be “only cases where a corporation created by one
State rests its right to enter another and engage in business
therein upon the Federal nature of its business.”

This exception was recognized in the case at bar and the
business of the plaintiff in error of a Federal nature excluded
from the operation of the judgment.

The pending case might be rested on Hooper v. Californic,
simply as authority, and we have entered upon the reasoning
upon which it was based, because its application to the con-
tentions of the plaintiff in error is not properly estimated in
the arguments of counsel.

Nor can the plaintiff in error claim an exemption from the
principle on the ground that the permit of the company was &
contract inviolable against subsequent legislation by the State.
That contention was presented to the Court of Civil Appeals,
and the court properly replied : “ After the act of 1889 went
into effect the State granted to appellant [plaintiff in error
here] authority to engage in its business within the State for a
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period of ten years. The act of 1889, as well as that of 1895,
provides for the forfeiture of the permit of a foreign corpora-
tion which may violate any of the provisions of the statute.

The act in force when the appellant entered the State
informed it that for a violation of its terms the permit to do
business here would be forfeited. This provision of the law
was as much a part of the obligation, and as binding upon the
appellant, as if it had been expressly made part of the permit.”

The statute of 1889, therefore, was a condition upon the
plaintiff in error within the power of the State to impose, and
whatever its limitations were upon the power of contracting,
whatever its discriminations were, they became conditions of
the permit and were accepted with it.

The statute was not repealed by the act of 1895. The only
substantial addition made by the latter was to exclude from its
provisions organizations of laborers, for the purpose of main-
taining a standard of wages. The Court of Civil Appeals said
of it, p. 18:

“If the clause in the act of 1893 which exempts from its
operation labor organizations for the purpose of maintaining
their wages would render that statute obnoxious to the Four-
teenth Amendment to the Constitution, which we do not think
the case, the entire act would be void, and could not operate
as a repeal of the former law of 1889; and so that if it should
be determined that this latter act was unconstitutional, the for-
mer act would be in force, and would not be subject to the
objections urged against it, for the reasons stated by us in pass-
ing upon these objections, and therefore the State could main-
taln a case under this act.”

Iln other words, as to that act the situation is this: It is
either qonstitutional or unconstitutional. If it is constitutional,
the plalptiff in error has no legal cause to complain of it. If
unconstitutional, it does not affect the act of 1889, and that,
as we have seen, imposes valid conditions upon the plaintiff in
error, and their violation subjected its permit to do business
In the State to forfeiture,

Judgment affirmed.

Mr. Justicr HaRrLAN dissented.
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IN RE GROSSMAYER, PETITIONER.

ORIGINAL.

No. 4. Submitted Febuary 26, 1900. — Decided March 26, 1900.

If the Circuit Court of the United States, after sufficient service on a defend-
ant, erroneously declines to take jurisdiction of the case or to enter judg-
ment therein, a writ of mandamus lies to compel it to proceed to a
determination of the case, except where the authority to issue a writ of
mandamus has been taken away by statute.

Under articles 1223 and 1224 of the Revised Statutes of Texas of 1895, an
action cannot be maintained against a partnership, consisting of citizens
of other States, by service upon an agent within the State.

Tue statement of the case will be found in the opinion of the
court.

Mr. Thomas Harvey Clark for Grossmayer.
Mr. William W. MacForland opposing.
Mk. Jusrice Gray delivered the opinion of the court.

This is a petition for a writ of mandamus to the District
Judge of the United States for the Eastern District of Texas,
holding the Circuit Court of the United States for that district,
to enter judgment by default for the petitioner in an action
brought by him in that court.

The proceedings in that action, as appearing by the petition
for mandamus, and by the judge’s return to a rule heretofore
issued by this court, were as follows: The petitioner, a citizen
of the State of Texas, and a resident of Galveston in the Eastern
District of Texas, brought an action in that court to recover
damages in the sum of $50,000, against Robert G. Dun, a citizen
of the State of New York, and Robert D. Douglas, a citizen of
the State of New Jersey, alleging that the defendants carried
on business in that district, and throughout the United States, as
an association under the name of R. G. Dun and Company,
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and praying for a sammons to said R. G. Dun and Company, to
be served upon John Fowler, alleged to be a resident of Galves-
ton and the local agent of said R. G. Dun and Company. A
summons was issued accordingly, and the marshal returned that
he had served it upon Fowler as such local agent. The defend-
ants having filed no plea, answer or demurrer in the action,
the plaintiff moved for a judgment by default. The defendants
then, appearing specially for the purpose, filed a plea to the
jurisdiction of the court, because the defendants were not and
never had been a corporation, but were private individuals,
citizens of the States of New York and New Jersey respectively
and not of the State of Texas; and in support of this plea filed
an affidavit of Fowler to the truth of the facts therein stated.
And the court thereupon entered the following order: * On this
day came the plaintitf, by his attorney, and moved the court
that judgment by default be entered against the defendant
herein for the want of an appearance or answer, as required by
law ; and the said motion having been heard and argued before
the court, and the court being sufficiently advised, it is consid-
ered and ordered by the court that the said motion be denied.”

Two objections are made to the issue of a writ of mandamus:
1st. That, if the decision of the Circuit Court was erroneous,
the remedy was by writ of error, and not by mandamus.
2d. That the Circuit Court had no jurisdiction of the action,
for want of due service upon the defendants.

The objection to the form of remedy cannot be sustained.
A writ of mandamus, indeed, cannot be used to perform the
office of an appeal or writ of error, to review the judicial action
of an inferior court. A final judgment of the Circuit Court of
the United States for the defendant upon a plea to the jurisdic-
tion cannot therefore be reviewed by writ of mandamus. But
if the court, after sufficient service on the defendant, erroneously
declir.les to take jurisdiction of the case or to enter judgment
therein, a writ of mandamus lies to compel it to proceed to a
detepnination of the case, except where the authority to issue
a writ of mandamus has been taken away by statute. Kz parte
‘Sfb(:llmb@’" ger, 96 U. 8. 869 ; Pennsylvania Co., petitioner, 137
U. 8. 451-453; American Construction Co. v. Jacksonville e,
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LRailway, 148 U. S. 372, 379 ; Hokorst, petitioner, 150 U. S. 653,
664. In Goldey v. Morning News, 156 U. S. 518, cited for the
respondent, which was bronght to this court by writ of error,
the Circuit Court had entered a final judgment in favor of the
defendant, setting aside the summons, and relieving the defend-
ant from appearing to answer the complaint. But in the case
now before us that court has done no more than to decline to
enter a judgment in favor of the plaintiff. The plaintiff could
not sue out a writ of error before a final judgment had been en-
tered against him; and he could not compel the Circuit Court
to proceed to final judgment, otherwise than by a writ of man-
damus.

But the Circuit Court rightly held that it had no jurisdiction
to enter judgment against the defendants, because there had
been no lawful service of the summons upon them. It appears
by the record, and is not now denied by the petitioner, that the
defendants were a partnership. In theabsence of local statute,
no valid judgment can be rendered against the members of a
partnership without service upon them. 2 Arey v. Ketchum,
11 How. 165. The Revised Statutes of Texas of 1895 contain
the following provisions :

“ Arr. 1223. In any suit against a foreign private or public
corporation, joint stock company or association, or acting cor-
poration or association, citation or other process may be served
on the president, vice-president, secretary or treasurer, or gen-
eral manager, or upon any local agent within this State, of such
corporation, joint stock company or association or acting cor-
poration or association.

“ Agr. 1224. In suits against partners, the citation may be
served upon one of the firm, and such service shall be sufficient
to authorize a judgment against the firm and against the part
ner actually served.”

It is argued, in behalf of the petitioner, that the defendant.S
in this case were an “association,” within the meaning of artl-
cle 1223 of these statutes, and therefore service on thgir local
agent within the State was sufficient. But upon reading that
article in connection with article 1224, which immediately fol-
lows it, it is manifest that the words in the former section, * O
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poration, joint stock company or association, or acting corpora-
tion or association,” were not intended to include partnerships;
and that the mode of service in actions against partnerships was
regulated by the latter section, which requires service in such
actions to be made upon one of the firm. As no such service
had been made in the case before us, the Circuit Court had no
jurisdiction to entertain the action, or to render judgment against
the defendants. :
Weit of mandamus denied.

FARMERS’ LOAN AND TRUST COMPANY » LAKE
STREET ELEVATED RAILROAD CO.

ERROR TO THE SUPREME COURT OF THE STATE OF ILLINOIS.
No. 108. Argued January 19, 1900. — Decided March 26, 1900.

A suit in equity is commenced by filing a bill of complaint; and this gen-
eral rule prevails also by statute in Illinois.

As between the immediate parties in a proceeding in rem jurisdiction at-
taches when the bill is filed and the process has issued, and when that
proct;,ss is duly served, in accordance with the rules of practice of the
court.

The possession of the res in case of conflict of jurisdiction vests the court
which has first acquired jurisdiction with power to hear and determine
all controversies relating thereto, and, for the time being, disables other
cf)urts of codrdinate jurisdiction from exercising a like power.

This rule is not restricted, in its application, to cases where property has
been a?tua,lly seized under judicial process before a second suit is insti-
tuted in another court, but it applies as well where suits are brought
to enforce liens against specific property, to marshal assets, administer

Frl%sts, 1io.luidate insolvent estates, and in suits of a similar nature, and
it is applicable to the present case.

Tue Lake Street Elevated Railroad Company was incorpo-
rated under the laws of the State of Illinois in the month of
Aug}lst, 1892, with a capital stock of five million dollars, which
Was increased in the month of April, 1893, to ten millions of dol-
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lars, consisting of one hundred thousand shares of the par value
of one hundred dollars each.

On April 7, 1893, the company made and delivered a cer-
tain mortgage or trust deed to the American Trust and Sav-
ings Bank, a corporation of the State of Illinois, and to the
IFarmers’ Loan and Trust Company, a corporation of the State
of New York, as trustees, to secure the payment of bonds in
the' aggregate amount of six million five hundred thousand
dollars. The said trust companies duly accepted said trust,
and the mortgage was afterwards, on May 6, 1893, recorded
in the recorder’s office of Cook County, Illinois. The amount
and number of said bonds was afterwards, in puarsuance of
provisions contained in the mortgage, increased to 757+ bonds
of the par value of $1000 each, making the total mortgage
indebtedness $7,574,000. The mortgage contained the usual
provisions authorizing the trustees, in case of default in pay-
ment of the interest coupons for a period of six months, to
declare the entire principal debt to have become due and pay-
able, and to proceed by foreclosure or otherwise to enforce the
terms of the mortgage.

On January 30, 1896, at ten o’clock and thirty-five min-
utes A.m., the Farmers’ Loan and Trust Company, as a corpo-
ration of the State of New York, filed in the Circuit Court of
the United States for the Northern District of Illinois a bill
of complaint against the Lake Street Elevated Railroad Com-
pany, the Union Elevated Railroad Company, the Northwest-
ern Elevated Railroad Company, the West Chicago Street
Railroad Company and the American Trust and Savings
Bank, all corporations organized under the laws of the State
of Illinois. ,

The bill alleged that default had been made by the Lake
Street Elevated Company in the payment of all interest cou-
pons payable on the st day of July, 1895, and on the Ist day
of January, 1896; that the Lake Street Elevated Railroad
Company had become insolvent, and was unable to pay 1ts
debts and obligations; that a foreclosure suit was necessary,
and pending the proceeding that it was expedient and neces
sary to have a receiver appointed. The bill further alleged
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that the Union Elevated Railroad Company, the West Chi-
cago Streeb Railroad Company and the Northwestern Ele-
vated Railroad Company claimed to have acquired some
interest, by lease or otherwise, in the mortgaged property,
and that the American Trust and Savings Bank, named as
co-trustee in the mortgage, had been requested to join with
it as complainant in the bill of foreclosure, but had declined
and refused so to do or to take any action in the premises,
and was therefore made a party defendant. A subpcena was
thereupon issued directed to the several defendants, command-
ing them to appear and answer on the first Monday of March
next thereafter.

On the same day, January 30, 1896, shortly after the said bill
had been filed and process had issued, the Lake Street Elevated
Railroad Company filed in the Superior Court of Cook County,
State of Illinois, a bill of complaint against the Farmers’ Loan
and Trust Company, the American Trust and Savings Bank
and the Northern Trust Company.

The bill, after setting forth the facts attending the issue of
the mortgage, alleged that at the time said mortgage was exe-
cuted and delivered the Farmers’ Loan and Trust Company,
being a corporation under the laws of the State of New York,
had not, and had not since, complied with the laws of the State
of Illinois, which required a deposit with the auditor of public
accounts for the benefit of the creditors of said company of the
sum of two hundred thousand dollars in stocks of the United
States or municipal bonds of the State of Illinois, or in mort-
gages on improved and productive real estate of such State,
beilng first liens thereon, and the real estate bein g worth at least
t\\'lpe the amount loaned thereon ; that, at the time of the exe-
cution and delivery and acceptance of said trust under said
mortgage, the Lake Street Company, the complainant, did not
kn_ow that the Farmers’ Loan and Trust Company had not com-
plied with the laws of the State of Hlinois ; and that since the
acceptance of said trust the Farmers’ Loan and Trust Company
had been doing business in the State of Illinois, and had ap-
pointed one William Burry as its agent to enforce compliance
by the Lake Street Elevated Company with the trusts reposed
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in the Farmers’ Loan and Trust Company, under said mortgage
or deed of trust, and that said Burry, as such agent, had acted
and still was acting by virtue of the authority claimed to be
vested in the Farmers’ Loan and Trust Company under said
mortgage.

This bill further alleged that the Lake Street Elevated Rail-
road Company had been unable to earn sufficient money in
operating its railroad to pay the interest upon the bonded in-
debtedness secured by the said mortgage or deed of trust; that,
notwithstanding such fact, one William Ziegler, of New York
city, conspiring and confederating with various persons, and al-
together representing 610 bonds of the total issue of 7574 bonds,
made a demand upon the Farmers’ Loan and Trust Company
and the American Trust and Savings Bank that they proceed
to foreclose said mortgage, and take possession under and by
virtue of the powers contained in said mortgage and the au-
thority vested in said trustees, or to file a bill to foreclose such
mortgage ; that the complainant, the Lake Street Elevated Rail
road Company, filed on December 30, 1895, a bill in the Circuit
Court of Cook County, Illinois, against said William Ziegler
and others, seeking to enjoin them, and each of them, and the
Farmers’ Loan and Trust Company and the American Trust
and Savings Bank, from instituting any proceedings to foreclose
said mortgage, and, for reasons set forth, an injunction imme-
diately and without notice was prayed for.

It appears that such an injunction was issued, but that subse-
quently said cause was, on petition of Ziegler and other bond-
holders, removed into the Circuit Court of the United States
for the Northern District of Illinois.

The bill in the present case proceeded to allege that no other
persons than Ziegler and those associated with him as holders
of the 610 bonds were asking or demanding of the Farmers
Loan and Trust Company any action or proceeding, but not-
withstanding it proposed and would file a bill to foreclose the
said mortgage for failure to pay the interest upon the bonde'd
indebtedness ; that the holders of 6574 bonds, issued under said
mortgage, had requested the trustees to take no action whatso
ever under said mortgage or trust deed with reference to the
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failure of said company to provide for or pay the interest due
July 1, 1895, and January 1, 1896 ; that the American Trust
and Savings Bank, in compliance with said request, declined and
refused on January 28, 1896, to join with the Farmers’ Loan
and Trust Company in any proceedings whatsoever to enforce
the provisions or conditions of said mortgage on account of the
failure of the company to pay said interest.

The bill further alleged that it was the wish of the holders
of over 6300 of said bonds that the Farmers’ Loan and Trust
Company should be removed from its position as trustee under
said mortgage, first, for failure to comply with the laws of the
State of Illinois, and, second, for assuming to act or take pro-
ceedings under said mortgage, contrary to the request of the
holders of a majority of the bonds issued under said mortgage.
Thereupon the bill proceeded to pray that a new trustee should
be appointed by the court to act, under and by virtue of said
mortgage, in place and stead of the Farmers’ Loan and Trust
Company ; that an injunction pendente lite should be issued,
restraining and enjoining said the Farmers’ Loan and Trust
Company from taking any proceedings or bringing or prose-
cuting any suit or suits, or acting in any manner whatsoever
under and by virtue of the terms, provisions and conditions of
.sa%d mortgage or deed of trust, and that, upon final hearing, said
Injunction should be made perpetual ; and for other and further
relief. A writ of injunction was forthwith issued and served.

On January 31, 1896, the Farmers’ Loan and Trust Company
filed, in the Superior Court of Cook County, its petition to re-
move said cause into the Circuit Court of the United States.
The petition alleged that the Farmers’ Loan and Trust Com-
pany was a corporation organized under the laws of the State
of New York, and a citizen thereof ; that the Lake Street Ele-
vated Railroad Company, the American Trust and Savings Bank
and the Northern Trust Company were corporations organized
undelj the. laws of the State of Illinois, and citizens thereof ;
that In said cause there were controversies between citizens of
different States, which controversies could be fully determined
as l")gtween them, and that said controversies were between the
petitioner on the one part, and the Lake Street Elevated Rail-
road Company on the other, and were as follows :




OCTOBER TERM, 1899.
Statement of the Case.

1. A controversy concerning the right of the petitioner to
act as trustee under the mortgage. 2. A controversy concern-
ing the removal of the petitioner as trustee under said mort-
gage. 3. A controversy concerning the enjoining of the peti-
tioner from taking any proceedings or bringing or prosecuting
any suits, or acting under and by virtue of the terms, provisions
and conditions of the mortgage.

The petition further alleged that if the controversy in the
cause was one and inseparable, then such controversy was wholly
between citizens of different States, and could be fully deter-
mined between them, and that said controversy was between
the petitioner on the one part and the Lake Street Elevated
Railroad Company on the other part, and that said other de-
fendants, the American Trust and Savings Bank and the North-
ern Trust Company, were not proper or necessary parties in
the cause.

The petition further alleged that on January 30, 1896, it had
exhibited in the Circuit Court of the United States for the
Northern District of Tllinois its bill in chancery for a foreclosure
of said mortgage, and in doing so was acting under and by vir-
tue of the terms, provisions and conditions of said mortgage;
that its said bill of complaint was filed prior to the commence-
ment of this suit or of any notice thereof to the petitioner, or
of any notice to the petitioner of the temporary injunction is-
sued in this cause, and that the suit so commenced by the peti-
tioner is still pending and undetermined ; that the bringing of
this suit and the issuing of said injunction tends to obstruct and
impede the administration and jurisdiction of the said Circuit
Court of the United States in the suit so commenced by the pe-
titioner in said Circuit Court of the United States, and inter-
feres with the property thereby brought into said Circuit Court,
and that there is therefore involved in this suit a controversy
arising under and by virtue of the laws of the United States,
which controversy affects the jurisdiction of said Circuit Court
of the United States in said cause so commenced therein by the
petitioner.

The petition made profert of a bond in the penal sum _Of
five hundred dollars, conditional for the entering in the Cir-
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cuit Court of the United States, on the first day of its next ses-
sion, a copy of the record in this suit, and for paying all costs
that might be awarded if said Circuit Court of the United States
should hold that this suit was wrongtully or improperly removed
thereto.

The petitioner thereupon prayed the court to proceed no
further in the cause, except to make an order of removal, as re-
quired by law, and to accept said surety and bond, and to cause
the record therein to be removed to said Circuit Court of the
United States, according to the statute in such case made and
provided.

The Superior Court of Cook County having denied the re-
moval, thereafter, on February 4, 1896, the Farmers’ Loan and
Trust Company procured an order from the Circuit Court of
the United States giving leave to file a transcript of the record
of this suit in the United States court, whereupon, on that day,
such transeript of record was filed and the cause was docketed.

Thereafter motions were severally made by the Lake Street
Elevated Railroad Company, the Northern Trust Company and
the American Trust and Savings Bank, in the Circuit Court of
the United States, for an order remanding the cause to the Supe-
rior Court of Cook County. These motions were accompanied
by statements denying, among other things, that the suit in-
volved controversies between citizens of different States, and
alleging that the bond filed by the petitioner was insufficient
in that said bond was not signed by the petitioning company,
but by sureties only.

On March 16, 1896, after argument, the Circuit Coourt of the
United States overruled and denied the motions to remand.

In February, 1896, the American Trust and Savings Bank,
and on April 24, 1896, the Lake Street Elevated Railroad Com-
pany, filed, in the Circuit Court of the United States demurrers
to the bill of foreclosure. On April 21, 1896, the Circuit Court,
onmotion and after argument, set aside the"ex parte injunction
that had been entered by the state court, after the bill of foreclos-
ure had been filed in the Federal court ; and thereupon an appeal
Was t'zlken from this order, setting aside the injunction, to the
Circuit Court of Appeals of the Seventh Circuit, which appeal
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was, on January 9, 1897, overruled and dismissed. 77 Fed
Rep. 769.

On March 18, 1896, a motion was made in the state court to
attach for contempt the attorney of the Farmers’ Loan and
Trust Company in disobeying the ex parte injunctional order.
Thereupon the Farmers’ Loan and Trust Company entered a
special appearance in the state court, and moved to quash the
service in the case; and on the same day, on a motion by the
counsel of the Lake Street Elevated Company, the court entered
an order finding that it had jurisdiction of the parties and the
subject-matter, and ordering that the special appearance and
motion by the Farmers’ Loan and Trust Company should be
stricken from the files as having been improperly and improvi-
dently filed. The Farmers’ Loan and Trust Company then
applied for leave to enter a general appearance and for time to
answer. Leave so to do was granted by the court, on condition
that the answer be on or before March 23, 1896. Upon the
coming in of the answer on that day the court appointed May 8,
1896, for a final hearing. The Farmers’ Loan and Trust Com-
pany had leave to file an amended answer, in which, besides
denying the several charges made against it in the bill, it was
alleged that the state court did not have jurisdiction ; that the
case had been removed to the Circuit Court of the United States,
and that, by reason of the action of that court in refusing, on
motion by the Lake Street Elevated Railroad Company, to re-
mand, the state court should not proceed with the case.

On May 28, 1896, the state court made its findings in favor
of the Lake Street Elevated Railroad Company, the complain-
ant, and on June 4, 1896, entered a final decree in the case.

By this decree it was decreed that the Farmers’ Loan qnd
Trust Company should be and was removed from its position
as trustee, and it, was further ordered that ¢ the said defendant,
the Farmers’ Loan and Trust Company, and its attorneys, s
licitors, officers, agents and servants, and each and every of
them, be and they hereby are perpetually enjoined and re
strained from taking any proceedings, or bringing or prosecut-
ing any suit or suits, to foreclose said mortgage or trust d_leed
from said complainant to said American Trust and Savings
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3unk and said Farmers’ Loan and Trust Company, or acting
in any manner whatsoever under and by virtue of the terms,
provisions and conditions of said mortgage or trust deed.”

It was further ordered that the American Trust and Savings
Bank should, by an instrument in writing, appoint a trustee in
place of the Farmers’ Loan and Trust Company, and that the
Farmers’ Loan and Trust Company should execate an instru-
ment of transfer to vest in such new trustee ‘“all the property,
privileges and rights” of the said Farmers’ Loan and Trust
Company under said trust deed.

In October, 1896, an appeal from this decree was taken to
the Appellate Court for the First District of Illinois, and on
February 9, 1897, that court affirmed the decree of the trial
court. 68 Ill. App. 666.

On appeal to the Supreme Court of the State the decree of
the Appellate Court was affirmed on June 7, 1898. 173 Ill. 439.

It was held by the state courts that the case was not prop-
erly removed to the Circuit Court of the United States for the
reason that the bond filed with the petition for removal was
not signed by the Farmers’ Loan and Trust Company, the peti-
tioner, but only by the sureties. Those courts likewise held
that the Farmers’ Loan and Trust Company was properly re-
moved as trustee because of its non-compliance with the provi-
sion of the state statute, requiring foreign trust ¢ompanies to
make a deposit of securities with the state auditor.

On July 7, 1898, a writ of error from this court to the Su-
preme Court of Illinois was allowed. '

. Mr. John J. Herrick and Mr. William Burry for plaintiff
w error.  Mr. Herbert B. Turner was on their brief.

 Mr. Clarence A. Knight and M. T. A. Moran for defendant
merror.  Mr. Levy Mayer was on their brief.

. Mk. Jusrics SHIrRAS, after stating the case, delivered the opin-
1on of the court.

Whether the state courts erred in refusing to accept the peti-
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tion and bond filed by the plaintiff in error, the Farmers’ Loan
and Trust Company, for removal of the cause to the Circuit
Court of the United States, and whether the Lake Street Ele-
vated Railroad Company, the American Trust and Savings
Bank and the Northern Trust Company, by appearing in the
Circuit Court, by moving to remand, by demurring to the bill,
after such motion had been overruled, and by appealing to the
Circuit Court of Appeals,.were estopped from proceeding in the
state court, are questions which have been argued at length
before us, but which, for reasons presently to be stated, we have
not found it necessary to decide.

Apart from those questions, the principal matters in dispute
are the legal competency of the Farmers’ Loan and Trust Com-
pany to act as trustee under the mortgage, and whether, in
view of the controversy between the two sets of bondholders
in regard to the right and expediency of a foreclosure proceed-
ing, the Farmers’ Loan and Trust Company can proceed to
enforce the provisions of the mortgage. And these are matters
which are necessarily involved, and can be properly raised and
determined .in the Circuit Court of the United States whose
jurisdiction had attached by the filing of the bill of foreclosure
before the commencement of the suit in the state court.

The contention that the jurisdiction of the state court first
attached bedanse, although the suit therein was not commenced
till after the commencement of the suit in the Federal court,
the summons issued by the state court was served before th.e
service of the writ of subpcena issued by the Federal court, 1s
not well founded. )

A suit in equity is commenced by filing a bill of complaint.
Story’s Equity Pleading, sec. 7, fourth edition. .

Such is also the rule by statute in Illinois. Rev. Stats. -
nois, 1874, c. 22; Hodgen v. Guttery, 58 Illinois, 431.

It is true that in applying the doctrine of lis pendens to th'e
case of a third person who is a bona fide purchaser, notice 18
held to begin from the date of service of the subpcena and not
from the filing of the bill. Miller v. Sherry, 2 Wall. 237, 2505
9 Maddock’s Ch. Pr. 325 ; Haughwout v. Murphy, 22 N. 5 196k
536, 545 ; Grant v. Benneit, 96 1llinois, 513.
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But here no question is presented relating to rights acquired
by any third person after the commencement of the suit and
before the service of process on the defendants. As between
the immediate parties, in a proceeding ¢n rem, jurisdiction must
be recarded as attaching when the bill is filed and process has
issued, and where, as was the case here, the process is subse-
quently duly served, in accordance with the rules of practice of
the court. ;

The defendants could not defeat jurisdiction thus acquired,
and supplant the case, by bringing suit in another court and
procuring an ex parte injunction seeking to restrain the service
of process already issued.

As, then, the bill of foreclosure had been filed in the Circuit
Court of the United States, and the jurisdiction of that court
had thus attached before the commencement of the suit in the
state court, it follows upon principle and authority that it was
not competent for the State court to interfere by injunction or
otherwise with the proceedings in the Federal court.

The possession of the res vests the court which has first ac-
quired jurisdiction with the power to hear and determine all
controversies relating thereto, and for the time being disables
other courts of codrdinate jurisdiction from exercising a like
power. This rule is essential to the orderly administration of
Justice, and to prevent unseemly conflicts between courts whose
Jurisdiction embraces the same subjects and persons.

Nor is this rule restricted in its application to cases where
property has been actually seized under judicial process before
a second suit is instituted in another court, but it often applies
as well where suits are brought to enforce liens against specific
property, to marshal assets, administer trusts or liquidate in-
solvent estates, and in suits of a similar nature where, in the
progress of the litigation, the court may be compelled to assume
the possession and control of the property to be affected. The
rulg has been declared to be of especial importance in its appli-
C&FIOH to Federal and state courts. Peck v. Jenness, T How.
6125 Freeman v. Howe, 24 How. 450 5 Moran v. Sturges, 154

U. S; 2565 Central Bank v. Stevens, 169 U. S. 432 ; Harkrader
V. Wadley, 172 U. 8. 148,
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We think that this salutary rule is applicable to the present
case. The bill filed in the Federal court looked to the enforce-
ment of the trusts declared in the mortgage, the control of the
railroad through a receiver, the sale of the railroad, and the
final distribution of the assets of the company. Such a pro-
ceeding necessarily involves the right of the complainant trustee
to act as such, and the determination of the controversy in re-
spect to the ownership of the bonds and to the power of a major-
ity of the bondholders, by an agreement with the stockholders,
to dispense with an enforcement of the provisions of the mort-
gage by judicial proceedings. These questions are not for our
consideration, unless and until they are brought before us on
appeal from a final decree of the court whose jurisdiction was
first legally invoked to determine them.

Our conclusion is that the Superior Court of Cook County
erred in its decree perpetually enjoining and restraining the
Farmers’ Loan and Trust Company, the plaintiff in error, from
proceeding with or prosecuting the said foreclosure suit in the
Circuit Court of the United States, and from acting in any
manner whatsoever under and by virtue of the terms, provisions
and conditions of the said mortgage ; that the Appellate Court of
the First District of Illinois erred in affirming said decree, and
that the Supreme Court of Illinois erred in affirming the judg-
ment of the said Appellate Court.

Accordingly, the judgment of the Supreme Court of 1 llinois

is reversed, and the cause is remanded to that court jor
Jurther proceedings not inconsistent with this opinion.
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CARMICHAEL ». EBERLE.

KERROR TO AND APPEAL FROM THE SUPREME COURT OF THE TERRITORY
OF NEW MEXICO.

No. 166, Submitted March 5, 1900. — Decided March 26, 1900.

In the light of the various orders of the court below, this court holds that
a rehearing was not granted in this case, but that the motion for rehear-
ing was permitted to be argued, and as that was heard before four of the
judges of the court, and there was an equal division, it was denied; and,
as the judgment of reversal was not a final judgment, the appeal must be
dismissed.

Tue statement of the case is in the opinion of the court.

Mr. Willsam B. Childers for plaintiffs in error and appellants.

Mr. T. B. Catron for defendant in error and appellee.

Mg. Curer Jusrice FurLer delivered the opinion of the court.

This was an action in ejectment brought in the district court
for‘ the county of Socorro, in the Territory of New Mexico,
.\vhlch resulted in judgment against one of the defendants and
In favor of the other defendants, whereupon Eberle, plaintiff
below, carried the case on writ of error to the Supreme Court
of the Territory.

_ At t'he July term, 1895, of that court, and on October 16, the
following judgment was entered : « This cause having been ar-
gued by counsel and submitted to and taken under advisement
"’)’_ the court upon a former day of the present term, the court,
llelr}g now sufficiently advised in the premises, announces its
decision by Associate Justice Collier, Chief Justice Smith con-

01111 4 =i . . . . .
ring, Associate Justice Laughlin dissenting, reversing the

.I*ll'lgment of the court below, for reasons stated in the opinion
of the court on file,

It is therefore considered and adjudged by
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the court that the judgment in this cause of the district court
in and for the county of Socorro, whence this cause came into
this court, be, and the same hereby is, reversed, and that this
cause be, and the same hereby is, remanded to said district court,
with directions to grant a new trial thereof. It is further con-
sidered and adjudged by the court that the said plaintift in error
do have and recover of said defendants in error his costs in this
behalf expended, as well in the court below as in this court
expended, to be taxed, and that execution issue therefor.”

December 17, 1895, defendants in error filed a motion for
rehearing, pending which the court adjourned to court in course.
At July term, 1896, and on August 11, this order was entered:
“This cause coming on for hearing upon the motion of said
defendants in error, heretofore filed herein, for a rehearing of
said cause, the same is argued by H. L. Pickett, Esq., attorney
for said defendants in error, and by T. B. Catron, Esq., attorney
for said plaintiff in error, and submitted to the court, and the
court not being sufficiently advised in the premises, takes the
same under advisement.”

December 18, 1896, judgment was rendered as follows:
“This cause having been arguned by counsel and submitted to
and taken undér advisement by the court on a former day of
the present term, upon the motion of the said defendants in
error for a rehearing of said cause granted herein at a former
term, the court, being now sufficiently advised in the premises,
announces its decision by Associate Justice Collier, Chief Justice
Smith concurring, Associate Justices Laughlin and Bantz dis-
senting, reversing the judgment of the court below, and re-
manding said cause for a new trial for reasons stated in the
opinion of the court on file herein. It is therefore considered
and adjudged by the court that the judgment of the district
court in this cause in and for the county of Socorro, whence
this cause came into this court, be and the same is hereby re-
versed, and that this cause be and the same is hereby remand'ed
to said district court, with directions to grant a new tl’}ztl
thereof. It is further considered and adjudged that said plain-
tiff in error do have and recover of said defendants in error h_ls
costs in this behalf expended, as well in the court below asin
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this court expended, to be taxed, and that execution issue
therefor.”

On the first day of February, 1897, the following motion was
filed : “ Now come the defendants in error in the above entitled
cause and move the court to set aside the entry heretofore made
in said cause on the 11th day of August, 1896, as the same ap-
pears upon page 388 of the records of said court in Record B,
page 388, and to enter nunc pro tunc in place of said entry an
order granting to the appellees in said cause a rehearing, and
also that the court set aside the judgment of reversal in said
cause on the 18th day of December, 1896, as the same appears
upon page 464 of Record B of the minutes and records of said
court, and enter in lieu thereof an order aflirming the judgment
of the court below, and for grounds of said motion the said ap-
pellees show to the court that a rehearing was granted in said
cause, and said cause re-argued and taken under advisement by
the court and afterwards decided by a divided court, two of the
members sitting in said cause being in favor of reversal and
two in favor of affirmation, which entry in legal effect results
in the affirmation of the judgment of the court below.”

This motion was overruled March 1, 1897, in these terms:
“This cause having been submitted on motion to amend the
record and make an entry nunc pro func granting the defend-
ants in error a rehearing on a former day of this term, the
court announces its decision by Chief Justice Smith, the asso-
ciate justices concurring, denying said motion. It is therefore
considered and adjudged by the court that the motion to amend
the record and to make an entry nunc pro tunc be, and the
same hereby is, denied.” Thereupon the case was brought to
this court on writ of error and also on appeal.

The contention of plaintiff in error is that a rehearing was
granted, and that, as the court was equally divided on such
a‘lleged rehearing, the judgment of the district court was af-
firmed. . We are of opinion, however, that, in the light of
the various orders of the Supreme Court, although that of
December 18 was somewhat obscurely worded, a rehearing
Wasnot granted, but that the motion for rehearing was per-

mitted to be argued, and as that was heard before four of the
VOL. CLXXVII—5
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judges of the court and there was an equal division, it was de-
nied. Had this been otherwise, the court would not have
unanimously overruled the motion to amend the record so as
to make it appear that a rehearing had actually been granted.

Moreover counsel agree that under the rules of the courta
rehearing could not be granted unless one of the justices who
concurred in the judgment so desired, and a majority of the
court so determined, and that this was also true of permission
to argue such application. It is evident that oral argument
was allowed, and it also appears that no justice who concurred
in the judgment desired a rehearing, and that a majority of the
court did not determine to grant it.

The judgment of reversal therefore stood, and

As it was not a final judgment, the writ of error and the ap-
peal must be dismissed, and it is so ordered.

HOUSTON AND TEXAS CENTRAL RAILROAD COM-
PANY ». TEXAS.

ERROR TO THE COURT OF CIVIL APPEALS FOR THE THIRD SUPREME
JUDICIAL DISTRICT OF THE STATE OF TEXAS.

No. 81. Argued December 13, 14, 15, 1899.—Decided March 26, 1900.

The Federal character of a suit must appear in the plaintiff's own statement
of his claim, and where a defence has been interposed, the reply to which
brings out matters of a Federal nature, those matters thus brought out
by the plaintiff do not form a part of his cause of action. _

The treasury warrants in question in this case cannot be said upon the evi-
dence to have violated the Constitution of the United States, or of the
State of Texas. )

A warrant, drawn by the authorities of a State in payment of an appropria-
tion made by the legislature, payable upon presentation if there be funds
in the treasury, and issued to an individual in payment of a debt of the
State to him, cannot be properly called a bill of credit, or a treasury war-
rant intended to circulate as money.

A deliberate intention on the part of a legislative body to violate the or-
ganic law of the State under which it exists, and to which the membets
have sworn obedience, is not to be lightly indulged; and it cannot prop-
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erly be held that the receipt of the warrants issued in pursuance of legis-
lative authority in Texas, and in payment of an indebtedness due the
State from the individual paying them, is an illegal transaction, and
amounts in law to no payment whatever.

When a municipality contracts for a municipal improvement, which it is
within its power to agree for, and engages to pay for the same in bonds
which it is beyond its power to issue, and the work so contracted foris
done, the municipality is responsible for it in money as it cannot pay in
bonds.

Where the validity of a contract is attacked on the ground of its illegal
purpose, that purpose must clearly appear, and it will not be inferred
simply because the performance of the contract might result in an aid to
an illegal transaction.

On the prineiples laid down in Baldy v. Hunter, 171 U. S. 388, the contract
in this case cannot be held to be unlawful.

When the officers of the State, pursuant to its statutes, received warrants
as payment, they acted for the State in carrying out an offer on its part
which the State had legal capacity to make and to carry out; and the
contract having been fully executed by the company and the State, neither
party having chosen to refuse to perform its terms, neither party, as be-
tween themselves can thereafter act as if the contract had not been per-
formed.

Turs proceeding was commenced by the State of Texas against
the defendant, the Houston and Texas Central Railroad Com-
pany, (hereafter called the company,) to recover the amount
due on certain bonds issued to the State, and to foreclose the
lien which existed upon its property as security for the payment
of such bonds. The company is the legal successor of the two
companies which received the loans and gave their bonds, and
no question of liability arises on that ground. Judgment was
given in the trial court for the amount found due, and a lien was
df:clared and a sale of the property of the company ordered.
From this judgment the company appealed to the Court of Civil
:%ppeals for the State, where it was modified, and then affirmed.
'lhe company brings the case here on writ of error.

The petition of the State by which the proceeding was com-
menced showed that the predecessors of the plaintiff in error
‘IOI'}‘()\\ ed money from the school fund of the State and gave
their }ronds therefor. These bonds were not paid according
1 their tenor and effect, and the legislature therefore, on Au-
8ISt 13, 1870, passed a general act for the relief of railroad




OCTOBER TERM, 1899.
Statement of the Case.

companies indebted to the State, by which it was provided that
if any company should on the first day of November, 1370, pay
six months’ interest on the aggregate amount of the loan, which,
on the first day of May, 1870, was due from it to the State, and
one per centum of the principal, and thereafter should make
similar semi-annual payments, the State would not exact any
other payments.

(What was the aggregate amount of the loans due on the first
of May, 1870, from the two companies of which the present
company is the successor, is the question in controversy, and
its answer depends upon the validity of certain payments made
by the companies to the State in treasury warrants during the
war. Part of the discussion rests upon the meaning and effect
of this act, and it is, therefore, given in full in the margin.)!

1 An act for the relief of railroad companies indebted to the State for
loans from the Special School Fund.

Whereas, the political disturbances since the year 1860, by unsettling the
business of the country, have largely contributed to prevent compliance on
the part of railroad companies indebted to the State for loans from the spe-
cial school fund, with their engagements respecting the payment of the prin-
cipal and interest of said loans; and,

Whereas, it is desired to relieve said companies from the liability of their
railroads to sale consequent upon their non-compliance as aforesaid: There-
fore,

Smc. 1. Be it enacted by the Legislature of the State of Texas, That any
railroad company indebted to the State for loans from the special school
fund may avoid the sale of its railroad for the non-payment of principal or
interest by the payment into the treasury of the State, on the first day of
November, A. D. 1870, of six months’ interest on the aggregate amount due
on account of said loans, principal and interest, as said aggregate amount
stood on the first day of May, A. D. 1870, and by the payment, in addition,
on said first day of November of one per cent. upon said aggregate amount,
to be applied toward the sinking fund provided for by existing laws in1¢
spect to said loans, and by continuing to pay into the treasury of the Sm‘e
six months’ interest, and one per cent. on account of said sinking fund semi-
annually thereafter, to wit, on the first day of May and November in each
year. :

Skc. 2. That if any railroad company shall fail to pay any amount 1'eqm'1‘e\|
to be paid in section one of this act at the time designated thereby, or with-
in ten days thereafter, then the whole debt of such compiny, principal am{
interest, shall become due, and the governor shall procced without delay
to cause the railvoad of said company and its franchises and property, <
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Subsequently, semi-annual payments of interest and sinking
fund were made by or on account of the Washington County
Railroad Company, (one of the predecessors of the plaintiff in
error,) up to and including the first of May, 1879, but no pay-
ment was made on November 1, 1879, or at any time thereafter.
Similar payments were made by or on account of the Houston
and Texas Central Railway Company (the other of such prede-
cessors) up to and including the first day of May, 1893, but a
portion only of the semi-annual interest claimed to be due in
November, 1893, was paid, and nothing has been paid since
November, 1, 1893. Judgment was prayed for the sums of
money stated to be due with interest, for the foreclosure of the
lien and for a sale of the property under execution, the proceeds
to be applied to the payment of the sum due with interest, and
for such other relief as might be necessary.

To this petition the defendant filed an answer, and therein
among other things alleged that after the commencement of the
civil war the various railroad companies were unable to fulfil
their obligations to the State, and therefore the legislature of
Texas, on the eleventh day of January, 1862, passed an act for
their relief, extending the time of payment of interest and sink-
ing fund amounts until the first of January, 1864.

far as the lien or mortgage of the State covers the same, to be sold, the sale
to be in all respects (when not in conflict with this act) conducted accord-
ing to the provisions of the statute of August 13, A. D. 1856: Provided, how-
ever, That in case the governor should (for the protection of the school
fund) deem it necessary, he may buy in any road to be sold under this act,
?u the name of the State: Provided, Jurther, That if the whole principal and
interest which may become due as aforesaid, and all costs attending the ad-
vertisements and proposed sale, shall be paid before the day of sale, then
the proceedings for sale shall be stopped.

Skc. 3. That the State of Texas will not exact of any railroad company
not hereafter in default in respect to any of the payments required in this
ac't the payment of the principal of the debt of said company, excepting
said payments on account of the sinking fund as aforesaid, but that any
company may pay the same in full at any time on thirty days’ notice to the
governor, and that said lien or mortgage of the State shall not attach to
;lii’extension of its existing road hereafter constructed by any of said com-

anies,

SEC. 4. That this act shall take effect from and after its passage.

Approved, August 13, 1870, p. 85, c. 63.
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The state legislature, on December 16, 1863, passed the first
act in relation to receiving treasury warrants from railroad
compaunies, ¢. 57, which reads as follows:

“Sgc. 1. Beitenacted by the Legislature of the State of Texas,
That the comptroller of the State be, and he is hereby, author-
ized to receive from the railroad companies in this State who
are indebted to the special school fund, all interest on their
bonds that may now be or hereafter become due, provided the
same is tendered in state bonds or in state treasury warrants,
previous to the meeting of the next regular session of the state
legislature.

“Sgc. 2. That for all sums so paid in, the comptroller and
treasurer shall issue to the special school fund the bonds of the
State bearing 6 per cent. interest.”

The legislature also passed another act on May 28, 1864, c. 16,
which reads as follows:

“Skc. 1. Beitenacted by the Legislature of the State of Texas,
That the provisions of the act of which it is amendatory shall
not apply to railroad companies that fail or refuse to receive
state bonds or state treasury warrants at par for freight or pas
sage at the prices or rates established by law.

“Sgc. 2. That whenever satisfactory evidence is produced or
furnished to the comptroller of the State that any railroad com-
pany has failed or refused to receive the state bonds or state
treasury warrants at par for freight or passage at the rates
established by law, he is required to refuse to receive the state
bonds or treasury warrants for the interest due by said railroad
upon its bond.

“Sgc. 3. That the president of any railroad in this Sta.te be,
and is hereby, required to post in a conspicuous place In the
railroad offices and in the passenger cars the provisions afl'l
terms of this act, under a penalty of $100, to be recovered for
the benefit of the State by suit before any court of competent
jurisdiction, upon information of any party.”

On November 15, 1864, still another act was passed by the
legislature, c. 16, which reads as follows:

“Be it enacted by the Legislature of the State o.f Texas,
That the railroad companies of this State that are indebted
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to the special school fund shall continue to be allowed the
privilege of paying the interest due said fund in the treasury
warrants and bonds and coupons of the State; and may also
discharge the whole or any part of the principal of their in-
debtedness to that fund (in the same manner) provided such
railroad companies shall satisfy the comptroller that the treas-
ury warrants and bonds and coupons of the State are received
by them at par with specie for freight and passenger travel.

“That all treasury warrants and bonds and coupons of the
State, so received into the state treasury, shall be cancelled ;
and the comptroller shall issue the bonds of the State, bearing
six per cent. interest to the special school fund for the amount
so paid in; and this act take effect from its passage.”

Upon the passage of these various acts and in reliance upon
the agreement and obligation of the State, as evidenced thereby,
the two companies acquired treasury warrants upon good con-
sideration, and after the passage of the act of May, 1864, they
received treasury warrants at par in payment of freight and
passenger services rendered by them to the various people
who demanded the same, and they subsequently paid treasury
warrants to the comptroller of the State in payment of inter-
est due on their indebtedness, (the amounts of such payments
are set forth in the answer,) and upon such payment and
receipt of the warrants by the comptroller and treasurer they
were cancelled as authorized and required by the above men-
tioned act, and thereupon the comptroller and treasurer issued
the bonds of the State bearing six per centum interest to the
special school fand for the amount so paid by the railroad
companies in treasury warrants. By reason of all which it
was alleged that a valid and binding contract between the
State @nd the railroad companies was made, that the pay-
Inents in treasury warrants should be valid payments, at their
par valge, upon the various loans made by the State to the
companies ; and it was further alleged that the payments by
t‘reasury warrants had been received by the authorities of the
State and cancelled, and a credit for the amount thereof as
payment given to the companies on the books of the State,
and that the transaction thereby became fully executed, and
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the State could not thereafter dispute or question the validity
of such payments or the right of the company to the credits
given it by the State.

It was also alleged that after the passage of the act of Au
gust 13, 1870, and about the first of November, 1870, the comp-
troller of the State, with the concurrence and approval of the
governor, wrongfully and without authority of law, recharged
each of the railroad companies respectively upon the books of
the comptroller’s office with the several amounts theretofore
paid by them respectively in treasury warrants, and there was
demanded from the respective companies on the first day of
November, 1870, six months’ interest and one per centum for the
sinking fund on the aggregate amount of the loan, as made up
by the comptroller, after striking out the payments made by
the company with the treasury warrants. These amounts were
paid under protest, as being illegally demanded and resulting
in a violation of the contract existing between the companies
and the State. Payments on the same basis were continued
semi-annually from that time, accompanied by a protest similar
to the one first mentioned, until, as the company contends, the
full amount due by it to the State had been paid, provided the
payments in treasury warrants were credited as valid payments.
Since that time the company has refused to make further pay-
ments. Itclaimed that the act of August 13,1870, as construed
by the state authorities, impaired the obligation of the contract
existing between the State and itself, and thereupon it prayed
for judgment. .

To this pleading the plaintiff filed its first supplemental petl-
tion, and therein specially set up that the three several acts of
the legislature of the State, mentioned in the defendant’s an-
swer as the authority for the payment upon the bonds of t}le
company in treasury warrants, were unconstitutional an{l void,
because (1) the warrants in which payments were authorized to
be made were issued for the purpose of being circulated as
money and were in violation of the state constitution ; (2) also
because they were bills of credit emitted by the State, and .there-
fore in violation of section 10 of article 1 of the Constitution of
the United States; and (3) because the acts under which the
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warrants were authorized to be paid, together with other acts
passed at or about the same time, plainly indicated that the
treasury warrants and other obligations in which payments were
authorized to be made, and which were made by the defendant,
were issued in aid of the rebellion against the United States of
America, and were, therefore, void.

Upon these pleadings a motion was made by the company to
remove the case to the United States Circuit Court, on the
ground that by the filing of the plaintitf’s last above mentioned
pleading it became apparent for the first time, from plaintiff’s
statement of its own claim, that the case was one arising under
the Constitution or ldws of the United States, and defendant
was therefore entitled to a removal. The motion was denied,
and although further pleadings were thereafter served on each
side, they are not material to the matters discussed in the opinion.

The case was tried without a jury, there being no dispute as
tothe facts. The trial court held that the payments in treasury
warrants were illegal because they were issued to circulate as
money, in violation of the constitution of the State. Tt also
¥1eld that they were issued, or at least some of them were issued,
in divect aid of the rebellion and were therefore void; that the
burden rested with the defendant to show, if it could, which, if
any, of the warrants were valid. Judgment was given in favor
of the State.

The company then appealed to the Court of Civil Appeals for
1l;he Third Supreme Judicial District of the State, where the
Judgment was modified so as to render no personal judgment
agamst the company, and to foreclose the lien of the State only
“I?fm that part of the road which the findings showed was in
]e‘x‘lstence on August 13, 1870, and as thus modified it was af-
\lllc?llft(}(’)scgszl Ontt}tle ground that the warrants were issued in
. &e state constitution, as paper intended to circulate
Court oE}’i‘e A writ of error was applied for to the Supreme

xas, and by that court refused. The company then

e
rought the case here by writ of error to the Court of Civil
Appeals.

the w

.
The defendant in error has made a motion to dismiss

; rit on thg ground that this court has no jurisdiction, for
¢asons stated in the opinion. |
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Mr. John G. Carlisle and Mr. I. S. Lovett for plaintiffs in
error. Mr. J. P. Blair and Mr. Maxwell Evarts were on their
brief.

Mr. Charles A. Culberson for defendants in error. Mr. T
S. Smeth and Mr. M. M. Crane were on the briefs.

Mgr. Justice Pecknawm, after stating the foregoing facts, de-
livered the opinion of the court.

The motion to dismiss the writ of error must be denied. The
case involves a Federal question under thé contract clause of the
Constitation.

The claim on the part of the defendant in error, the plaintiff
below, is that the state court decided the case under the pro-
visions of the state constitution only, and without reference to
the act of 1870, which the plaintiff in error (the railroad com-
pany) alleges to be an impairment of the contract set up by it
in the pleadings. Although the state court held that the pay-
ments in dispute were made by means of state treasury warrans
issued to circulate as money, which were therefore void as n
violation of the constitution of the State, and that the delivery
of the warrants by the company amounted to no payment what-
ever, the question still remains whether by that decision any
effect was given to the act of 1870. We think the judgment of
the state court did give effect to that act.

Tt will be seen that the third section provides that the State
will not exact of any railroad company, not thereafter in 19-
fault, the payment of the principal of the debt, excepting as paid
by the payments due the sinking fund under the provisions of
the act ; it also provides in the second section that 1t a rallr(.)ad
company failed to pay the amount required to be paid in section
one, at the times designated thereby or within ten days t.here-
after, then the whole debt of such company, principal and inter
est, should become due, and the governor was directed to proceed
as therein stated. ,

The first thing to be done in order to be able to carry out th
provisions of the act was to ascertain what the aggregate amount

e
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of the loan was, as that amount stood on the first day of May,
1870, because it was upon that amount that interest semi-annually
was to be paid, and also one per centum of principal to the
sinking fund. The authorities of the State determined what
the aggregate amount was as it stood on the first day of May,
1870, and they arrived at that amount by refusing to recognize
as valid any payment which the company had made in treasury
warrants, and in that way they made the aggregate amount
larger by those sums than that made by the company, which
claimed to be credited with the amount of its payments in those
warrants. Upon the aggregate amount, as determined by the
authorities of the State, payment of the interest and for the
sinking fund was demanded under the act. This demand was
complied with by the company under protest, and accompanied
by a claim on its part that the aggregate amount due on the
loan was less than that stated by the authorities of the State by
just the amount of the payments which the company had made
in these treasury warrants. The protest was overruled and the
claim denied, and thereafter the same protest and the same
claim were made and the same action taken upon the part of
the state authorities on each semi-annual occasion when pay-
ments were due and made.  This lasted until the payments made
by the company in cash and in the treasury warrants, upon the
basis of the legality of the payments in such warrants, paid the
indebtedness due from the company to the State, and from that
time it has refused to make further payments. The State did
not acknowledge that full payment had been made of that in-
debtedness, and thereupon commenced the present proceeding
to recover the amount it claimed to be due and to foreclose its
lien against the company. This it could not do under the stat-
ute of 1870 unless the company had defaulted in respect to the
payments required under that act,

'It is admitted that the company had not so defaulted, pro-
ylded the payments in treasury warrants were duly credited to
It, nor is it denied on the other hand that if those payments
vere not valid payments and ought not to be credited to the
company, then it had defaulted in respect to the payments re-
quired by the act before the commencement of these proceed-
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ings. When the state court, therefore, decided that these war-
rants were issued in violation of the constitution of the State,
and that payments in them were in fact and in law no payments,
and gave judgment accordingly, the effect of that decision was
necessarily to hold that the company had defaulted in respect
to the payments required under the act, and that the proceed-
ings of the State to collect the sum due were permitted by the
act, and effect was thus given to such act, although not one
word was spoken in regard to it in the opinion delivered in the
state court.

If the railroad company had not failed to pay any amount
required to be paid in section one of the act, then the proceed-
ing herein could not have been taken, by reason of the provi
sion contained in the third section, and it is only after a failure
to pay for ten days that the second section permits the proceed-
ings to be taken to collect the amount. In giving judgment for
the plaintiff, therefore, the court has in effect determined that
the plaintiff was proceeding rightly under the act of 1870, and
effect was thus given to its provisions.

The judgment of the Court of Civil Appeals gives an addi
tional effect to the act, because by its judgment there is struck
out the provision in the judgment of the trial court in regard to
the lien of the State, and it has limited that lien in accordance
with the third section of the act, so that it should not attach to
any extension of the railroad which had been constructed since
its passage. Although that modification may be a favor to the
company, it nevertheless gives effect to the act. The company
has not accepted that act so that it cannot draw in question its
validity as construed by the state court, and hence no reason s
shown for the granting of the motion to dismiss on that ground.
The only acceptance consists in the payments made by the com-
pany to the State after its passage. The very first payment
made by the company, under the act, namely, on the first dfly
of November, 1870, was however made while asserting the claim
that payments in treasury warrants were valid and should be
acknowledged and credited to the company, and upon the re-
fusal of the state authorities to admit those payments the com-
pany paid the interest and percentage on the larger sum de-
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manded by the State, under protest, that such demand was
illegal and improper, and every subsequent payment was made
under the same protest by the company. Payments so made
show no such acceptance of the act as to prevent the company
from thereafter drawing in question its validity as construed by
the state authorities.

Thus we see that, although the decision of the state court was
based upon the ground that the warrants in which these pay-
ments were made had been issued in utter violation of the state
constitution, and were hence void, and that no payments made
with such warrants had any validity, and although this ground
of invalidity was arrived at without any reference made to the
act of 1870, yet the necessary consequence of the judgment was
that effect was thereby given to that act, and in a manner which
the company has always claimed to be illegal and unwarranted
by the act when properly construed. The company has never
accepted such a construction, but on the contrary has always
opposed it, and raises the question in this proceeding at the very
outset. Upon these facts this court has jurisdiction, and it is
its duty to determine for itself the existence, construction and
validity of the alleged contract, and also to determine whether,
as construed by this court, it has been impaired by any subse-
quent state legislation to which effect has been given by the
cowt below.  Bridge Proprietors v. Hoboken Company, 1 Wall.
1‘1657 University v. People, 99 U. S. 309 ; Lisk v. Jefferson Po-
lice Jury, 116 U. 8. 1315 New Orleans Water Works Company
V. Louisiana Sugar Refining Company, 125 U. 8. 18; Central
Land Company v. Laidley, 159 U.'8.103,109; Bacon v. Texas,
163 U. S. 207, 216 5 MeCullough v. Virginia, 172 U. 8. 102.

'In this case we think we have shown that the judgment did
give effect to subsequent, legislation which, as construed by the
sltnte court, the company claims has impaired the obligation of
the contract between itself and the State. The writ of error
\\'its‘ therefore well brought.

‘ nl(klftlp‘gsfgl for ﬂ.le removal ‘of this case to the United States
o sae RS Opetrl_\f df"nlé;?(). The stat.el.nent 'of the cause
ac s contained in plaintiff’s first petition did not show

the > suit we isi ituti
}lnl the suit was one arising under the Constitution, laws or
treaties of the United States
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The suit, as it appears upon the face of the petition of plain-
tiff, was upon the bonds given by the company for the loan of
a portion of the school fund, and to foreclose the lien of the
State upon the property of the company, and in the petition
reference was made to the act of 1870 for the purpose of stat-
ing the amount due on the bonds for principal and interest.
Nothing upon the face of this petition showed any fact upon
which Federal jurisdiction could be based. The company an-
swered by alleging certain payments in treasury warrants,
which, if properly credited, would show that with the other
payments that had been made there was nothing due the plain-
tiff on the bonds. As an answer to this defence the plaintiff
set up the invalidity of the laws providing for payments in
treasury warrants; that the warrants were issued by the State
in violation of both the state and Federal Coustitutions, and
that the payments were therefore illegal and void. This was
no part of the plaintiff’s cause of action upon which suit was
brought, and that cause of action did not in any way involvea
question arising under the Constitution or laws of the United
States. The defendant, therefore, made out no case for a re-
moval to the United States Circuit Court. Oregon e, Ruil-
way Company V. Skottows, 162 U. 8. 490, 494; Tennessee V.

Tnion & DPlanters Bank, 152 U. S. 4545 Galveston, Ilarris-
burg dee. Railway v. Texas, 170 U. S. 226, 235.

The result of the authorities is that the Federal character of
the suit must appear in the plaintif’s own statement of his
claim, and that where a defence has been interposed, the reply
to which brings out matters of a Federal nature, those matters
thus brought out by the plaintiff do not form a part of his cause
of action, but are merely a reply to the defence sef, up by the
defendant. The review of the Federal question by this court
is not thereby precluded, for it having been properly raised in
the state court and decided against the contention of the party
setting it up, this court may review it on error to the highest
court of the State. .

This brings us to the question what, if any, contract existed
between the State and the company consequent upon thg pay-
ments by the company to the comptroller of the State in the
treasury warrants heretofore mentioned.
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The company contends that by the passage of the acts of
December 16, 1863, May 28, 1864, and November 16, 1864, and
by its compliance with such acts and its payment of treasary
warrants to the comptroller and their receipt by him and his
cancellation thereof, there was an executed transaction, and an
implied contract thereupon arose that such payments should re-
main and be regarded as valid and effectual, and that this implied
contract was entitled to the protection of the Constitution of
the United States, and its obligation could not be impaired by
any subsequent act of the legislature of the State.

These acts have been already set forth. The company al-
leges that it fully complied with all of them, and that relying
upon the offers thus made it paid to the State the warrants
mentioned, which were received by the comptroller and can-
celled, and bonds of the State for a like amount, bearing six per
cent interest, were issued by him to the school fund.

The provision in the state constitution, which it is alleged
was violated by the issuing of these warrants, is contained in
the eighth section of article seven of the constitution of 1843,
in which, among other things, it was provided, ¢
and in no case shall the legislature have the power to issue
treasury warrants, treasury notes or paper of any description
intended to circulate as money.” The same provision is found
in the constitution of Texas adopted in 1861.

It lb contended on the part of the State that these warrants
were issued in violation of that section of the constitution, inas-
much as they were treasury warrants intended to circulate as
money.

\lt Ts St‘z}tcd in the opinion, delivered in the Court of Civil
/ p].m.xls,‘ that the warrants of the State, issued during the
period of L'he war after January 1, 1862, were intended to be
?gc;;;rﬁ aegrculated as money, fmd in this connegtif)n it is well
e, t\(‘)’:ezzlre ofv.ﬂ})e opinion, from all tha1f it is shown .by
ot s ’th ;t tIler with various act.s of the legislatures during
(‘/Ompanie’s ‘u he paym@m. made in warrants by the railway

pon the obligations sued upon were in warrants

issued a i
sued after the time we have declared they were intended to
circulate as money.”
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The question whether the legislature so intended is one to e
decided by an inspection of the act under which they were is-
sued, and possibly by reference to the text of other acts of the
legislature enacted at or about the same time. Whether an act
provides for the issuing of warrants that were intended to cir-
culate as money is in reality a question of law arising upon the
construction of the legislative act, and a finding by the court
that warrants issued under and by virtue of certain acts of the
legislature were issued with such intention is in the nature of
a legal conclusion and not a finding of fact, and therefore it
can be reviewed by this court.

To prove that these warrants were so issued, reference is made
to various acts of the legislature, (in addition to those above
mentioned under which the payments were made by the com-
pany,) among which are the following:

The act approved February 14, 1860, which provided that
when an account was presented for payment for which an appro-
priation had been made it was the duty of the comptroller to
audit it if legal and to issue his warrant for the amount, and if
there were any money in the treasury to pay the demand the
comptroller was directed to issue his warrant upon the treas
urer for the amount with ten per centum per annum interest,
and those warrants were to be signed by the governor and in-
dorsed by the treasurer. The act further provided that these
warrants should not circulate as money, but might be assigned.

Tt is said that the warrants issued under this act were few, and
they are not classed among the warrants in which any payments
were made to the school fund. It is, of course, not contended
that these warrants were intended to circulate as money, but
the act was repealed in 1862, and the repealing act, while con
taining other provisions, omitted the provision that the war‘l’aﬂt_s
to be issued should not circulate as money, and that omission i
regarded by counsel as suggestive of the intention of the 1vegls-
lature that the warrants issued under the act of 1862 should 50
circulate.

By the second section of that act it was provided that the
comptroller on presentation of any warrant bearing int.etjest, as
well as on presentation of any other legal claim for which an
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appropriation had been made, should draw a warrant on the
treasury for the amount, and payment was to be made if there
were aﬁy money in the treasury; but, if not, the comptroller
was authorized to issue one or more warrants for the amount
that might be due and payable to the party entitled to payment,
or bearer, “and said warrants shall be of such proportions of
the claim as may be expressly required by the holder ; provided,
that not more than one tenth of the whole amount may be issued
in warrants of one dollar each and the balance of five dollars or
more each, and said warrants shall be indorsed by the treasurer,
and every interest-bearing warrant that is superseded shall be
cancelled by the comptroller.”

The third section of the act provided that when the warrants
were presented at the treasury and paid they should be can-
celled, and should not be reissued.

By the act of January 11, 1862, it was provided that treasury
warrants, not bearing interest, in addition to the other provisions
made for their reception in payment for lands, (including cer-
tificates therefor,) should be receivable as money in the pay-
ment of office fees, including fees for patents and land dues
payable in the general land office, taxes and all other dues to be
collected for the State or in its name, with exceptions therein
stated.

By another act passed on the same day, January 11, 1862,
(General Laws, Texas, 1862, page 38,) the treasurer and every
other officer of the State and of counties who had received as
public money, among other things, the treasury warrants of the
State, were directed to disburse or transfer the same as money,
' at par, if the person or persons entitled to have a disbursement
or transfer would receive such warrants as money, and officers
who were authorized to receive public money were authorized
and directed to receive these warrants as money, except when
expressly prohibited by some other law. Treasury warrants
?f thg State received by the treasurer thereof were not to be re-
ssued.

Also on December 16, 1863, another act was passed, c. 60,
section 2 of which reads as follows :

“A tax of one half of one per cent. shall be levied and col-
VOL. CLXXVII—§
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lected in kind on all specie, treasury notes of the Confederate |
States of America, treasury warrants of the State of Texas, and
bank notes, held or owned within this State, and all foreign bills
of exchange and certificates of deposit, and other evidences of
money upon deposit or secured beyond the limits of the State,
owned by persons residing therein, shall be known as specie, and
thereon shall be levied and collected a tax of one half of one
per cent. in specie.”

The court below has construed these various acts, in connec-
tion “with well-known matters of history relating thereto,” and
considering also the character of legislation during the period
of the war, as establishing the intention of the legislature that
the warrants should circulate as money. It is stated in the
opinion that the legislation, providing the purpose for which
they could be used and the small amounts for which they
could be issued, and also the size, shape and color of the war
rants, together with the history of the times and the well-known
depleted condition of the treasury during that period, and
the scarcity of existing, reliable and available circulating me
dium, as money, all showed that the purpose of the various acs
of the legislature was to give to the warrants issued during that
time as much as possible a standing and character as money.
The court therefore held that the warrants were void, as issued
in violation of the constitution of the State ; the payment made
in them was in law no payment; that no contract arose between
the State and the company by reason of the use made of the
warrants in surrendering them to the comptroller, and that,
therefore, no defence to plaintiff’s cause of action was estab-
lished.

These warrants were issued pursuant to appropriations mgde
by the legislature and in payment of debts existing at the tine
in favor of the individuals to whom they were delivered. They
were payable at once, and if there had been funds of the State
in the treasury they would have been immediately palfl and
cancelled. It was only because there was no mouey I the
treasury that they were not paid. The State therefore P
vided that they might be received in payment of taxes or dues
to the State, and that its officers might disburse them in pay
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ment of its debts to any person who would consent to receive
them, but that when presented to the treasurer of the State and
received by him they should be cancelled.

We have been referred to no act making provision for the
size, shape or color of the paper to be used for the warrants,
and such size, etc., cannot be regarded as evidence of any weight
as to the intent on the part of the legislature that they should
circulate as money, nor does the depleted condition of the treas-
ury or the scarcity of a circulating medium necessarily or prop-
erly induce to that conclusion. That the size of the warrant,
both as to amount and shape, might somewhat facilitate a holder,
upon occasion, to discharge a debt, and in that way use it as
money, is not at all sufficient or indeed any proper evidence of an
unlawful intent on the part of the legislature. Theact of Decem-
ber 16, 1863, is not the slightest evidence on the subject. It
simply provided for taxing specie, treasury notes of the Con-
federate States, treasury warrants of the State, and bank notes
held or owned in the State. It also provided a tax upon foreign
bills of exchange and other evidences of money on deposit or
secured beyond the limits of the State and owned by persons
residing therein, and provided that they should be known as
specie. The fact that treasury warrants were mixed up in such
an act for the purpose of taxation with specie, bills of exchange,
certificates of deposit, etc., has not the slightest tendency to
prove the intent that the warrants should circulate as money.

It does not seem to us that this legislation shows that the
warrants were thus issued within the meaning either of the
state or the Federal Constitution. The only provision looking
towards a treatment of the warrants in any manner as money
1s the direction to the State’s own officers to receive them as
payment for taxes and dues to the State, and to pay them as
money to such persons as would receive them in payment of the
ndebtedness of the State to them.

The'fact that a creditor of the State, willing to receive
ment in these warr

issue

av-
ants, might demand that they shoul(}O ge
I to him in small sums, and not in one single \s:ar'rant, does
not bear with great force u pon the intent of the legislature that
the warrants should thereafter circulate as money. It does not
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show that those warrants were intended to so circulate betiween
individuals for the ordinary purposes of society and in the gen-
eral transactions of business between citizens. For the State to
say that the warrants should be transferred or dishursed by its
own officers, as money, if the person entitled to a transfer or
disbursement, from the State would receive them as money,
simply amounts to a declaration that the warrants should be
issued to all such persons as would accept them in payment of the
debts due them from the State. To encourage such willingness
the provision was made that these warrants should be receivable
as money, that is, as payment for certain debts due the State,
as for taxes, etc. This use of the words “as money ” has, in our
judgment, no further significance, and has no force for the pur-
pose of showing the intention of the legislature to have the
warrants circulate generally as money and to form a circulating
medinm of that kind of paper.

It must not only be that they are capable of sometimes being
used instead of money, but they must have a fitness for general
circulation in the community as a representative and substitute
for money in the common transactions of business. This is
what is meant by the expression “intended to circulate as
money.” These warrants were payable to the individual to
whom the State was indebted, or to bearer, and were issued to
a creditor of the State. That the legislature may have desired
to facilitate the use of the warrants by these provisions is per-
haps true. But the members of the legislature knew that to
issue the warrants to circulate as money would be to condemn
them from the start. That the promise should be made to re-
ceive them in payment of debts due the State would add to
their usefulness and to the willingness of people to take them
in payment of debts due them from the State, and that while
in their hands others might receive them in payment of debts
was a possibility or probability depending upon whether the
person taking them had opportunity to use them to pay some
of his own debts to the State. That he might on some occasion
be able to so use the warrant as to enable him to thereby dis
charge an obligation from himself to a third person who was
willing to accept it does not bring the warrant so used within
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the ordinary meaning of the term money. It is not money in
that sense.

The provision in the state is substantially the same as that
in the Federal Constitution, in that the legislature is prohibited
from issuing treasury warrants, treasury notes or paper of any
description intended to circulate as money, while in the Federal
Constitution the prohibition is against a State’s emitting bills
of credit, and the necessity exists in both that the paper shall
be issued to circulate as money, in order to be in violation of
either instrument. It has been held that the bills of credit pro-
hibited by the Federal Constitution are those which were in-
tended to circulate as money, and hence the authorities as to
the meaning of that expression, when so used, are applicable
here.

In Oraig v. State of Missouri, 4 Pet. 410, Chief Justice Mar-
shall, in referring to the meaning of the clause in the Consti-
tution prohibiting a State from emitting bills of credit, said
(page 432):

“The word ‘emit’ is never employed in describing those con-
tracts by which a State binds itself to pay money at a future
day for services actually received, or for money borrowed for
present use; nor are instruments executed for such purposes,
In common language, denominated ¢ bills of credit.” To ¢emit
bills of credit, conveys to the mind the idea of issuing paper
intended to circulate through the community for its ordinary
purposes, as money, which paper is redeemable at a future day.
This is the sense in which the terms have been always under-
stood.” )

It is true the court in the Oraig case held that the certificates
autho?ized by the State of Missouri were void, because they
were in effect bills of credit. They were issued on account of
loans made from time to time to the State, and were held to
ll_zt\’e been issued to circulate as money. The court then con-
VSI‘sted of seven members, and Mr. Justice J ohnson, Mr. Justice
Thompson and Mr. Justice McLean did not concur in the judg-
ment.  Mr. Justice Johnson thought that the term did not ex-
tenq to certificates that bore interest and the value of which
varied with each passing day ; that they approximated to bills
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drawn upon a fund, not to be withdrawn by any law of the
State ; that the promise was also to receive in payment of debts
and taxes due the State, and the certificates did not depend for
value upon the faith of the State only, and hence they were not
bills of credit.

Mr. Justice Thompson thought they were not bills of credit
for the reason, among others, that the act did not profess to
make them a circulating medium or a substitute for money; it
made them only receivable for taxes, etc., due the State, and
those were special and limited objects not sufficient to enable
the certificates to answer the purpose of a circulating medium
to any considerable extent.

Mr. Justice McLean thought that to constitute a bill of credit
it must be issued by a State, and its circulation as money en-
forced by statutory provisions. At page 454 he said: * Where
a warrant is issued for the amount due to a claimant, which is
to be paid on presentation to the treasurer, can it be denomi-
nated a bill of credit?” He thought not.

In the subsequent case of Briscoe v. Bank of Kentucky, 11
Pet. 257, the same question as to the meaning of the term bills
of credit arose, and Mr. Justice McLean delivered the opinion
of the court.

The question was whether bank notes issued by the Bank of
the Commonwealth of Kentucky, declared by the state act of
incorporation to be exclusively the property of the Common-
wealth, were bills of credit. In the course of the opinion the
judge stated, page 312 : “ The terms bills of credit in their mer-
cantile sense comprehend a great variety of evidences of debt,
which circulate in a commercial country. . . . DButthein-
hibition of the Constitution applies to bills of credit in a more
limited sense. It would be difficult to classify the bills of credit
which were issued in the early history of this country. They
were all designed to circulate as money, being issued under the
laws of the respective colonies.” ’

Reference is made in the course of the opinion to Crazy v.
Missouri (supra), and to the views of the two dissenting judges
(besides himself) as to the meaning of the expression, gnd he
ends the discussion of that part of the question by referring to
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what Chief Justice Marshall had said, and adding: “The defi-
nition, then, which does include all classes of bills of credit
emitted by the colonies or States, is a paper issued by the sov-
ereign power containing a pledge of its faith and designed to
circulate as money.”

It was held that the bank notes in question did not fill that
definition. In Woodruff v. Trapnall, 10 How. 190, 205, the
question was again referred to by Mr. Justice McLean in deliv-
ering the opinion of the court, and he said that the notes of the
banks therein mentioned were not bills of credit, upon the au-
thority of the Briscoe case. To the same effect is Darrington
v. Bank of Alabama, 13 How. 12, the opinion being also deliv-
ered by Mr. Justice McLean. The State creating the bank in
that case was the only stockholder, and its credit was pledged
for the ultimate redemption of the notes of the bank.

The court said it was impossible to hold that bills issued by the
bank came within the definition of bills of credit. Briscoev. The
Bank (supra) was again referred to and the definition approved,
that the paper must be issued by a State, upon its faith, designed
to circulate as money, and to be received and used as such in
the ordinary business of life.

‘ In Poindexter v. Greenhow, 114 TU. 8. 270, 283, the coupons
In question were in the ordinary form, and one of them was
set out in the opinion of the court, and is as follows:

“Receivable at and after maturity for all taxes, debts and
demands due the State.
4 Thg Commonwealth of Virginia will pay the bearer thirty
dollars interest, due 1st J anuary, 1884, on bond No. 2731.
143
Coupon No. 20. Geo. Ryz, Treasurer.”’

It was contended that this coupon was a bill of credit in the
sense of the Constitution, because receivable in payment of debts
due the State, and negotiable by delivery merely and intended
to pass from hand to hand and to circulate as money.

It was in consequence of unrestrained issues of paper money
by_ the colonial and state governments, based alone upon credi%,
said th? court, that this clause in the Constitution prohibiting
the emission of bills of credit by the States was adopted, and
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the proper definition of the term was not founded on the ab
stract meaning of the words so as to include everything in the
nature of an obligation to pay money, reposing on the public
faith and subject to future redemption, but was limited to thoss
particular forms or evidences of debt that had been so abused
to the detriment of both private and public interests.

Speaking of these particular coupons the court said:

“They are issued by the State, it is true. They are promises
to pay money. Their payment and redemption are based on
the credit of the State, but they were not emitted by the State
in the sense in which a government emits its treasury notes, or
a bank its bank notes—a circulating medium or paper currency
—as a substitute for money. And there is nothing on the face
of the instruments, nor in their form or nature, nor in the terms
of the law, which authorizes their issue, nor in the circumstances
of their creation or use, as shown by the record, on which to
found an inference that these coupons were designed to circu-
late, in the common transactions of business, as money, nor that
in fact they were so used.”

The fact that the coupons were receivable in payment of
taxes, and other dues to the State, and hence might circulate
from hand to hand as money, was held to fall far short of
showing their fitness for general circulation in the community
as the representative and substitute for money in the common
transactions of business, which the court held was necessary to
bring them within the constitutional prohibition against bills
of credit. This reasoning applies with equal force to treasury
warrants. Both classes of paper must be intended to circulate
as money, and the same conditions regarding such intention
and the same evidence to prove it would be necessary in each
case.

In the light of these authorities, it seems to us that it cannob
be properly said that the treasury warrants violated the Con-
stitution, either of the State or of the United States, because
there is no evidence that they were intended to circulate a3
money within the meaning of that term as already given. The
record does not show that the legislature intended that these
warrants should or that they could be so used as to circulate
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among the people as money, to be used by them as a paper cur-
rency or a circulating medium in their dealings with each other.
Qmall denominations of the warrants would certainly facilitate
their retirement through their use for payment of taxes and
other debts due the State, and would increase their convenience
for paying freight or passenger fare to the companies, which
would then have an opportunity to present them to the State,
in payment of interest, and as the laws did not provide for their
circulation as money, but only to be received or paid by the offi-
cers of the State between the State and its debtors and credit-
ors and to the railroad companies, as stated, it cannot be sup-
posed from such evidence that it was the intention of the legis-
lature that these warrants should be circulated as money, and
should thus violate the provisions of the Constitution.

A warrant drawn by the state authorities in payment of an
appropriation made by the legislature, where the warrant is
payable upon presentation, if there be funds in the treasury,
and which has been issued to an individual in payment of the
debt of the State to him, cannot, as it seems to us, be properly
called a bill of credit or a treasury warrant intended to circulate
as money. Although the State directed its officers to receive
the warrants as money, in payment of certain dues to the
State, and to deliver them to those who would receive them
as money in payment of dues from the State to such persons,
yet, as we have already remarked, this direction was only an-
other mode of expressing the idea that, as between the State
and the individual, the delivery of the warrant should operate
as a payment of the debt for which the delivery was made.
When the warrants once came back to the treasurer of the
State, they were not to be reissued. The decisions of this
court have shown great reluctance, under this provision as to
bills of credit, to interfere with or reduce the very important
and necessary power of the States to pay their debts by deliv-
ering to their creditors their written promises to pay them on
demand, and in the meantime to receive the paper as payment
of qebts due the State for taxes and other like matters.
thIt ’ar?y‘fair doubt could arise, it should be solved in favor of

e validity of the paper. There must be an intention on the
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part of the legislature that the paper should circulate as
money. There must, in other words, be an intention fo vio-
late the constitution.

A deliberate intention on the part of a legislative body to
violate the organic law of the State under which it exists and
to which the members have sworn obedience, is not to be
lightly indulged. The existence of such intention should be
proved beyond doubt or cavil from the very acts themselves
which are under discussion, and if it be reasonably possible
to so construe them as to render them valid, a proper respect
for the legislative department calls for such construction
rather than one which invalidates them, because they were
enacted with a direct purpose to violate the state constitution.

But if for the purpose of this argument it should be assumed
that the warrants, although issued to those who were the credi-
tors of the State and in payment of the debts due from the State
to those creditors, were nevertheless issued to circulate as money,
and therefore in violation of the constitution, it cannot be prop-
erly held, in our opinion, that the receipt of such warrants pur-
suant to legislative authority and in payment of an indebtedness
due the State from the individual paying them is an illegal
transaction and amounts in law to no payment whatever.

The State was debtor to the individuals to whom the war-
rants were first issued in payment of that indebtedness, and
all that can be said is that it violated the law by giving this
particular form to the instrument by which it assumed to pay
its debt. Surely if for that reason the delivery of the war-
rants constituted no payment, the State would have the rlght‘
to make such payment in some other way. If, by reason of
the violation of the constitution, its direction to the treasurer
to pay the warrant was void, and no action could be mal-
tained upon the warrant, by reason of its invalidity, f\aslde
from the fact that the State would not be suable,) there 1s cer-
tainly nothing to prevent the State from recognizing the debt
it actually owed, and which it assumed to pay by issuing these
warrants. That recognition may be contained in the very law
which authorizes their issue or in some other law. When, there
fore, it passed the statutes providing that the warrants should
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be received in payment of taxes and other dues to it, and also
by the comptroller in payment of the interest and sinking fund
due from the railroad companies to the State, and when by vir-
tue of such authority the state officers actually did receive the
warrants for such payments, we see no illegality in the pay-
ments, and it seems to us that credit therefor should be given
accordingly.

Suppose that the State, intending to issue these warrants to
circulate as money, had paid them through its officers to its
creditors, and had then become convinced that the warrants
were a violation of the constitution of the State and ought not to
have been issued. Could not the State say to the creditors to
whom these warrants had been paid, if you will give them back
we will pay you in a form that is not a violation of the consti-
tution? Would anybody suspect that surrendering these war-
rants to the State and receiving other warrants in their stead,
in a form which did not violate the constitution, would be an
illegal act on the part of the State? The original warrants
having been issued to various creditors of the State, and they
very likely having transferred them to others, wherein would
consist the illegality if the State offered to and did receive those
warrants from such others and paid their amount in valid obli-
gations? Instead of paying their amounts in valid obligations,
where is the invalidity if the State offers to receive them and
to cancel obligations which the party owes to it to an amount
equal to their face value? All this is but another way of pay-
Ing the indebtedness which the State originally owed to the
individuals to whom it issued these warrants, and when it can-
cels obligations due to it of an amount which equals the face
value of the warrants, and receives the warrants in return, the
legal effect is the same as if the warrants had never been trans-
ferred by the persons to whom they were originally issued, and
tl.xey h.ad brought them back to the State, and the State had
given in exchange for them some valid evidence of indebtedness.

It seems to us that the same principle is involved as was en-
forced in ITitcheock v. Galveston, 96 U. S. 341, 350, where a city
hfld contracted with the plaintiffs for the improvement of its
sidewalks, and agreed to pay for the same in bonds which it
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was beyond the power of the city to issue. It was held thy
the invalidity of that promise was no reason why the city shoull
not pay for the benefits which it had received from the perfor.
ance of the contract. The court said: “If payments cannot be
made in bonds because their issue is wléra vires, it would be
sanctioning rank injustice to hold that payments need not he
made at all.”

Suppose in that case the bonds had been issued by the city in
violation ot its charter? Could not the city thereafter, upon
discovering its inability to make such a contract, receive the
bonds back and make payment in some other way? Or could
it not have received the bonds as a payment to that extent of
an indebtedness due from their holder to the city ?

Unless such transactions be legal, then it follows that the §
State could obtain the property or labor of the individual and §
pay therefor in an obligation which it had no right to issne, and
which it could on that account subsequently repudiate and then
deny all liability to pay at all. The character of the transac
tion is not altered by the transfer of these warrants from the
original holder to other parties, and the State has full power to
recognize in favor of the bearer of the warrants, the validity of
the debt which they originally represented, and to pay the same
by allowing a credit to their bearers up to the value of the war
rants. We see nothing in morals or in law which should pre
vent the State from recognizing and liquidating the indebtedness
which was due from it and which was represented by the war-
rants.

The other theory would prevent the State from ever redeen-
ing warrants in form invalid, but which had been issued in paj-
ment of debts due from the State to persons receiving them.

If payments such as were made in this case were not valid,
but absolute nullities, then any person who used the warrants
to pay his taxes with, although they were received by the cok
lector and an acquittance given, was nevertheless liable to pay
those taxes again. Such consequences ought not to follow from
the fact that the form of the warrant in which the pa}‘mel]t
was made rendered the warrant itself illegal as issued in viola-
tion of the Constitution.
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Their receipt by the state officers from the railroad company
as directed by the legislature is also justified, as appears by the
case of Little Rock v. Nutional Bank, 98 U. 8. 308. This court
held that even if the bonds mentioned therein were issued in
violation of law, yet when the city accepted their surrender and
redeemed them by giving other bonds in lieu of a portion and
a credit on the books of the city for another portion of them so
surrendered, such transaction was valid, and the holder of the
bonds so given in lieu of the illegal ones, could recover on them,
and also upon the credit given on the books of the city. We
perceive no reason why the State could not, if it chose, receive
these warrants in discharge of the debt pro tanto due it from
the company.

The next question is whether the payments made are void
because the warrants were issued, as alleged, in aid of the re-
bellion.

It by reason of any fact existing at the time these transactions
occurred, and which appears in this record, the payments in
question were not valid, and no valid contract grew out of the
same, then the judgment should be affirmed, notwithstanding
we differ with the court below in regard to the effect of the
payment on the ground taken by that court. Until we are able
to say there was a valid contract subsisting by reason of these
transactions, by which payments were received as payment pzo
tanto of interest and sinking fund, we cannot be called upon to
dlscgss the question whether any legislation subsequent to the
making of the alleged contract has impaired its obligation. We
must, therefore, pursue the inquiry in order to determine the
existence and validity of the contract.

' lt'; is alleged that at least some of these warrants were issued
inaid of the rebellion and were therefore void, and no attempted
bayments made in them could be recognized as legal or binding.
\\riigl(;nézpa:fs- of tbe legislature l}ave been referred to which pro-
e 1€ 1ssuing of bonds in return for lf)ans to the State
i y purposes. The findings of the trial court upon the
] ere as follows :

wu[ 111111(1 thajc it hag not been proved whether the warrants

ally used in making the payments were warrants issued for
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indebtedness incurred prior to the civil war or warrants issued
for the State indebtedness incurred after the war began, ov if
of the latter class whether they were warrants issued for mili
tary purposes or for civil indebtedness, but from the circum-
stantial evidence I conclude that neither the railroad company
nor the State discriminated as to the class of warrants the rail
roads received for carrying services or paid on their indebted
ness, and that some of all kinds were used in making the pay-
ments.
* % #® * * * * #

“ In reaching the foregoing conclusions of fact I have excluded
from my consideration the statements made in official reports
and governors’ messages to the legislature, having concluded
that defendant’s objections that the statements contained in
these papers were not admissible as evidence proving or tend-
ing to prove the facts therein stated, were good. I have also
eliminated from consideration certain other evidence, as shown
by explanations attached to defendant’s bills of exception.”

Taking these findings, it seems that some of the warrants had
been originally issued for military purposes, while others had
been issued for civil indebtedness. It is also to be inferred from
the record that the warrants were in the hands of various people,
residents in the State, from whom they had been purchased by
the company for a fair and adequate consideration, or had been
received by it at par in payment of freight or passenger services
over its lines of road. Assuming that the warrants were invalid
as having been issued in payment for services rendered, or stores
received for use in aid of the rebellion, yet this contract between
the State and the company had no connection with the purpose
for which they were issued, nor was the consideration of the
contract based in the remotest degree with reference to that
purpose. The warrants were issued to other persons having not
the slightest relation to the company, and in payment of an 1-
debtedness for purposes to which the company was an entire
stranger. The purpose of the company was undoubtedly, pur-
suant to the offers of the State made in the acts mentior'led', to
use the warrants in payment of what might be due for principal
or interest on the bonds of the company held by the State.
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There is no proof that the company received the warrants for
any other purpose. No inference could properly, as we think,
he drawn from the evidence that there was any intent, design
or wish on its part to aid the rebellion by the acquisition ot
these warrants and so far as can be seen, it was a transaction in
the way of the business of the company, entered into for the
simple purpose of paying an indebtedness which it owed the
State, and which, by these acts, the State permitted to be paid
in this way. Even though portions of the warrants had been
procured at less than par, of which fact there is no affirmative
evidence, still the transaction on the part of the company did
not thereby become one in aid of the rebellion, and upon this
point we do not see that the prices which may have been paid
for the warrants were material in the inquiry. The contract
between the State and the company did not in any way aid the
former in issuing them, nor did it aid the purpose for which the
State may have desired to issue them.

Where the validity of a contract is attacked on the ground
of its illegal purpose, that purpose must clearly appear, and it
will not be inferred simply because the performance of the con-
tract might possibly result in a remote, incidental and uninten-
tional aid to an illegal transaction.

It is somewhat difficult to see how the offer to receive these
warrants and their reception pursuant to the offer can be said
to be illegal as based upon a consideration which looked to aid-
ing the rebellion by its performance.

'It.has been held that a contract between parties resident
within the lines of insurrectionary States stipulating for pay-
ment in Confederate notes, issued in furtherance of a scheme
to overturn the authority of the United States within the terri-
tory dominated by the Confederate States, was not to be re-
garded 'for that reason only as invalid. Contracts thus made,
not designed to aid an Insurrectionary government, it was held,
could not therefore, without manifest injustice to the parties,
be treated as invalid. 7 horington v. Smath, 8 Wall. 1; Delmnas
v. {nsumnce Co., 14 Wall. 661.

I'he reqeipt of these warrants, like the contract to receive
payment in Confederate notes, was not for that reason only
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unlawful, although the State was the party that received them,
The company was not an agent of the State in putting them
in circulation, nor is there any proof that in fact it circulated
any of them. The company did not take them for the purpose
of giving currency to them, but in order to consummate a trans-
action which, when consummated, was simply a business one
on the part of the company, and if by any possibility it could
“indirectly or remotely promote the ends of the de facto gov-
ernment organized to effect a dissolution of the Union, it was
without blame, except when proved to have been entered into
with actual intent to further invasion or insurrection.”  7hor-
wngton v. Smith, 8 Wall. 1, 12; Baldy v. Hunter, 171 U.§.
388, 394.

A specimen of the contract condemned under the rule is to
be found in Sprott v. United States, 20 Wall. 459, where the
plaintiff sought to recover from the defendant the value of cer-
tain cotton which he had purchased from and paid the price in
money to the Confederate government and which the Union
forces took from its possession in the last days of the existence
of that government. The court held that in the transaction the
plaintiff gave aid and assistance to the rebellion in the most
efficient manner he possibly could ; that he could not have aided
that cause more acceptably if he had entered its service and
become a blockade runner, or under the guise of a privateer
had preyed upon the unoffending commerce of his country.
The plaintiff asked the court to in effect carry out his void con-
tract with the Confederate government. That is very different
from holding that these warrants were so far void that they
could not form the basis of payment of debts by their holders,
who had not received them from the State but had taken them
in the course of business from other parties and who then off ered
them in payment of their debts due the State.

This whole subject has recently been gone over in Baldy .
Hunier, 171 U. 8. 388, where many other cases are commentgd
upon, and the principle of that and the other decisions of this
court therein referred to would seem to hold this contract not
unlawful.

But suppose these warrants were issned in aid of the rebel-
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lion and were therefore void, and that the subsequent offer of
the State to receive them in payment of the debt of the com-
pany, under the provisions of the legislative acts already re-
ferred to, was, while unexecuted, also void on that ground, still
their actual receipt and the acquittance given were not, for that
reason, void as between these parties.

A contract in aid of the rebellion has been held illegal be-
cause it belonged to that class of contracts which are mala in
se, whose consideration is immoral and founded upon a criminal
purpose. If a State were a party to such a contract it would
not be void on the technical ground that it was wltra vires as
beyond the contract making power of the State, but because of
the illegal nature of its consideration. The contract would be
void for the same reason that it would be void as between indi-
viduals, not because they had no capacity to make it, but be-
cause, being founded upon an illegal consideration, no court
would recognize its validity or enforce its provisions. A State
as a sovereignty has power generally to make contracts, unless
there be some constitutional inhibition as to certain classes of
contracts, and if the consideration of a particular contract is bad
or immoral, the contract is illegal because of the character of
its consideration, and not because the contract would be beyond
the general scope and power of the State. Hence, as between
the parties to it, the State might, if it chose, perform all its re-
quirements, and if the acts of its officers were performed in obe-
dience to legislative authority, their performance in executing
the contract would be the act of the State. If, on the other
hand, the constitution of the State had prohibited its officers
from ever receiving anything but gold in payment of this debt
of the company, a delivery of something else in assumed pay-
ment of the debt, though received as such by its officers under
the authority of the legislature, would be no payment. That
would be a case where the payment would be absolutely void
because beyond the capacity of the State to authorize and equally
be}jond lts capacity to ratify. It would be witra vires in the
strict sense of the term. In such event, it would be true that
the act of the officer would be his individual act, and in no

sense would he represent or bind the State by his action. Such
VOL. CLXXVII—7
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an attempted payment might, therefore, be regarded by any
subsequent officer of the State as wholly void and ineffectual
for any purpose.

The distinction between the two cases is obvious. In the
one the contract is void because of the illegality of the con-
sideration, not because of the legal incapacity of either party
to make the contract, while in the other there is an entire lack
of power to make it under any circumstances. When, there-
fore, the officers of the State pursuant to its statutes received
the warrants as payment, they acted for the State in carrying
out an offer upon its part which the State had the legal capacity
to make and to carry out, and which it in this manner did carry
out. The State in such case had the same power to carry out
its contract (so far as the parties to it are concerned) as indi-
viduals would have had to carry out the same kind of a con-
tract, and when the warrants were received by the officers
acting for the State in payment of the interest, and the bonds
of the State were issued to the school fund and acquittance
given to the company, the transaction was finished and com-
pleted, in the case of the State, just as it would have been in
like circumstances in the case of the individual, and by such
action (as between the parties) the State is bound; the acts of
its officers are its own acts, and it must be judged in the same
way as an individual would be judged. In other words, the
contract having been fully executed by the company and the
State, neither party having chosen to refuse to perform ifs
terms, neither party as between themselves can thereafter act
as if the contract had not been performed, nor can the State
pass any act which shall impair the obligation which springs
from its performance. After the complete execution of the
transaction it must be that each party thereupon and at once
became possessed of certain legal rights arising from its per
formance. Neither party could undo what had been fully
executed and completed, and the law therefore implies a con-
tract that neither party will attempt to do so, or, in other
words, the law implies a contract that the payments made
shall not be thereafter repudiated or denied. Any subsequent
statute of the State which repudiated or permitted the repudia-
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tion of the payments would impair the obligation of the con-
tract which the law raises from the transaction itself.

That a contract will be implied under such circuamstances is
stated in Planters’ Bank v. Union Bank, 16 Wall. 483, 500.
There the court said: “Some of the authorities show that,
though an illegal contract will not be executed, yet when it has
been executed by the parties themselves, and the illegal object
of it has been accomplished, the money or thing which was the
price of it may be a legal consideration between the parties
for a promise, express or implied, and the court will not unravel
the transaction to discover its origin.”

So in this case. The illegal object was fully executed and
accomplished, and upon its accomplishment and by reason of
the whole transaction there arose an implied contract that the
settlement should be conclusive upon all parties to it. This
principle calls for no aid from the court in the enforcement of
a void contract. The parties have already fully complied with
all its terms, and by reason thereof the implied contract has
arisen.

The State cannot now be permitted to repudiate or set aside
the acts of its former officers, done in pursuance of the direction
of the legislature of the State, and effectually and forever
closed long before the present proceeding was commenced.
As between the parties to those transactiops, this cannot be
done.

The action of the present officers of the State in bringing
thls_proeeeding has been undoubtedly prompted by the best
H‘lotlves and from a desire to promote the true interests of their
State, but we nevertheless are unable to see how the proceeding
e be successful without overturning those principles of law
which must guide and control our judgment.

We are then brought to the question whether the subsequent

I"‘/e‘%“lslu.tlon of the State has in any manner impaired the obliga-

tlon. of the contracts made by the State at the times when these

various payments were made.

ho}: ihza.ve shown in the treatment of the motion to dismiss
Judgment of the court below gave effect to the subse-
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qﬁeﬁtl act §1+1870. In giving such effect was the obligation of
-, the cgn@ﬁ\ct‘, between the parties impaired thereby ?
" If'theé State had passed no act, the question of contract conld
not have been raised in this court, the payments might have
been repudiated, and the court have held them illegal, and
we would have no jurisdiction to review its judgment. Dut
the State has passed a statute, and said that if the company
would pay interest and a certain proportion semi-annually upon
the aggregate amount of the loan as it stood May 1, 1870, no
further exaction would be made. The court has construed this
to mean that if the company will pay such proportion semi
annually on the amount of the loan, to be ascertained by strik-
ing out the payments in warrants, then no default will be
incurred, but if not, then it will have made default, and the
act of 1870 provides in such case for proceedings to collect the
amount due. We say the court below has so construed the
act, and we say so notwithstanding it has not mentioned itin
any such connection. It has said so, however, by implication
necessarily arising from the judgment it has given when taken
in connection with the provision of the act which permits pro-
ceedings only to be taken on a default, which does not existin
this case if the company be credited with these warrants
payments. By permitting the proceedings the court has neces
sarily construed the act as meaning that there is a default
when payments are not made on the basis of the invalidity of
the payments in warrants. The obligation of the contract
which we hold existed between the State and the company
growing out of the transactions mentioned has therefore by
this construction of the act by the state court been materially
impaired. !

It is alleged on the part of the State that the acceptance of
the treasury warrants in payment of money loaned from the
school fund was a violation of the constitution of th? State of
Texas, as being an illegal diversion of that fund. Upon thaF
point we agree with the court below, (which held that there was
no such diversion,) for the reasons given by that court. .

We have examined the various objections of the defendantn
error which it has made ecause of the alleged failure of thy
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plaintiffs in error to properly bring the Federal question before
the court, but we think they are not well taken.

We are of opinion that the judgment of the Court of Civil
Appeals should be reversed and the case remanded to that
court with directions to remand the case to the District
Court, with directions to reverse its judgment and for fur-
ther proceedings mot inconsistent with the opinion of this
court, and s so ordered.

Mg. Jusrice Browx.concurring:

I concur in the conclusion of the court, but from so much of
the opinion as holds that the treasury warrants in question were
not bills of credit within the meaning of the Constitution of the
United States, I am constrained to dissent.

It is admitted that these warrants fulfill all the conditions of
bills of credit, except, as it is said, they were not intended to
circulate as money. I am unable to concur in this view of the
intent of the legislature. By the act of February 14, 1860,
authorizing interest bearing warrants on the treasury, it was
expressly provided that these warrants should not circulate as
money, but might be assigned. This act was repealed, how-
ever, in 1862, by another act providing that warrants should
be drawn for legal claims against the State, and payment made,
if there were money in the treasury ; but if not, the comptroller
was authorized to issue warrants payable to the party entitled
to payment, or bearer, which warrants should be of such pro-
portions of the claim as were required by the holder, one-tenth
of the whole amount of which might be issued in warrants of
one dollar each, and the residue in warrants of five dollars or
more each. There was an omission in this act, which appears
tome extremely significant, of the proviso of the former act
that such warrants should not circulate as money. By another
act, approved the following day, it was provided that treasury
Warrants of the State, not bearing interest, should be receiv-
able “as money ” in the payment of taxes, office fees (including
fees for patents) and land dues payable in the general land office
of Texas, and all other dues to be collected for the State, with
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certain specified exceptions. By another act of December 1,
1863, the comptroller was authorized to receive from the rail
road companies indebted to the special school fund all interest
on their bonds that might be or might thereafter become due
in state treasury warrants. This act was amended May 2,
1864, by providing that the act of 1863 should not applyto
railroad companies which refused to receive these bonds or
treasury warrants at par for freight or passage, at the pricesor
rates established by law.

The railway companies were thus compelled to receive these
warrants as money from their patrons in order to be ableto
avail themselves of them in payment of interest upon their
bonds. In addition to this, the warrants were in the form of
bank notes, printed upon peculiar paper, such as is ordinarily
used by banks for their circulating notes, and contained a brief
and unconditional promise of the State to pay the amount toa
party named, or bearer, and were declared on their face to be
receivable for public dues.

If these facts be not decisive of an intention that these war
rants should circulate as money, it is difficult to say what addi-
tional facts were needed to manifest that intent. Indeed, the
opinion of the court seems to me to practically eliminate from
the Constitution the provision that the States shall not emit
bills of credit, as well as to overrule the opinion of this courtin
Oraig v. Missouri, 4 Pet. 410. In that case, the legislature
of the State of Missouri authorized the officers of the state
treasury to issue certificates, of denominations not exceeding
ten dollars, nor less than fifty cents, in the following form:
“This certificate shall be receivable at the treasury of any of
the loan offices in the State of Missouri, in discharge of ta.xesior
debts due to the State, for the sum of dollars, with m-
terest for the same, at the rate of two per cent per annum from
this date.” These certificates were receivable at the treasiry
in payment of taxes, or moneys due to the State, or to a1y
municipality, and by all officers, civil and military, lﬁ.th“ dis-
charge of salaries and fees of office. If simple certlh'cates o
the State, containing no promise to pay, are bills of cr‘edgt, mucl{
more, it seems to me, should these obligations of the State of
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Texas issued in denominations of one dollar and upwards, in the
size, shape and color of bank notes, and receivable in discharge
of all taxes and debts due the State, to which a forced circula-
tion was given as between railways and their patrons, be held
to be obnoxious to the same provision of the Constitution. As
was said by Chief Justice Marshall in that case : “The denomi-
nations of the bills, from ten dollars to fifty cents, fitted them
for the purpose of ordinary circulation ; and their reception in
payment of taxes, and debts to the government and to corpo-
rations, and of salaries and fees would give them currency.
They were to be put into circulation ; that is, emitted, by the
government. In addition to all these evidences of an intention
to malke these certificates the ordinary circulating medium of
the country, the law speaks of them in this character, and di-
rects the auditor and treasurer to withdraw annually one-tenth
of them from circulation. Had they been termed ‘bills of
credit’ instead of ¢ certificates’ nothing would have been want-
ing to bring them within the prohibitory words of the Consti-
tution.”

But I fully concur with the court upon the second point, that
the State, having issued these warrants for a valuable consid-
erati_on, having put them in circulation, having expressly au-
tho.rlzed the railroad companies to pay them in discharge of
their interest upon their bonds, and having received them with-
out objection at the time, it is too late now to claim that they
did nf)t operate as payment. Though the warrants may have
been 1ssu<?d without authority, it was competent for the State
to recognize them, and to refuse now to admit them as payment
upon these bonds appears to me a plain violation of the public
fi.ltt}}]li-nﬂ{ipon the theory of the Court of Civil Appeals, T see
tationsbo?epri‘vfent, thfi Stzhlte,.unless 'the.re be a statu.te of limi-
bedy Wh(} rative against it, from bringing suit against every-

paid these warrants to the State for taxes or for dues,
and recovering the amount a second time.

I'!GALVESTON’ HARRISEURG AND SAN ANTONIO Rarmway Co. v. TExas.
Sl g f 1 N 5 M X .
Tor to the Court of Civil Appeals for the Third Supreme Judicial
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District of the State of Texas. No. 82. Argued with No. 81. De
cided March 26, 1900.

This involves precisely the same questions that have just been
determined in the foregoing case, and the same judgment will, there-
fore, be entered. Same counsel as in No. 81.

UNITED STATES ». ELDER.

APPEAL FROM THE COURT OF PRIVATE LAND CLAIMS.

No. 35. Argued October 13, 16, 1899.—Decided March 26, 1900.

United States v. Ortiz, 176 U. S. 422, affirmed and followed, to the point
that, in order to justify the confirmation of a claim under an alleged
Mexican grant, under the act of March 3, 1891, c. 539, 26 Stat. 854, itis
essential that the claimants establish, by a preponderance of proof, the
validity of their asserted title.

The mere approval, by the governor, endorsed on a petition presented to
him for a grant, before a reference to ascertain the existence of the pre-
requisites to a grant, is not the equivalent of a grant.

In order to vest an applicant under the regulations of 1828, with title in fee
to public land, it was necessary that the grant should be evidenced by an
act of the governor, clearly and unequivocally conveying the land intended
to be granted, and a public record in some form was required to be made
of the grant; and the action of the legislative body could not lawfully be
invoked for approval of a grant, unless the expediente evidenced action
by the governor, unambiguous in terms as well as regular in character.

The mere indorsement by a Mexican governor of action on the petition,
before any of the prerequisite steps mentioned in the regulations of 1828
had been taken to determine whether, as to the land and the applicants,
the power to grant might be exercised, was a mere reference by the gov-
ernor to ascertain the preliminary facts required to justify an approval
of an application, and had no force and effect as an actual grant of title
to the land petitioned for.

Although the documents in question in this case, executed by the prefect
and the justice of the peace, fairly import that those officials nssumflﬁl
authority to grant something as respected the land in question, they did
not, in 1845, possess power to grant a title to public lands.

Tux alleged Mexican grant which forms the subject of this
controversy relates to a tract of land situate in the county of
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Taos, New Mexico, embraced in what is designated as the Ce-
bolla grant. The asserted grant was presented in 1872 for con-
firmation to the surveyor general of New Mexico, under the
act of July 2, 1854, by John T. Graham and William Black-
more, who averred that they possessed a perfect title to the land
covered by the grant, by reason of mesne conveyances from the
original grantees. This claim so presented was favorably re-
ported to Congress, but it does not appear that any action was
taken thereon. Upon a survey made by the direction of the
General Land Office in November, 1877, the area embraced in
the alleged grant was declared to consist of 17,159.57 acres. The
controversy now here for review was commenced by proceed-
ings instituted in the Court of Private Land Claims to obtain a
confirmation of this alleged grant. The petition to that end
was filed on February 18, 1893, on behalf of the present appel-
lees, who asserted that they were the owners of the Cebolla
tract by purchase from the heirs and assigns of the original
grantees. The alleged grant was asserted to have been made
on December 31, 1845, by Manuel Armvjo, governor of New

Mexico, and the papers claimed to evidence such grant, as trans-
lated, are reproduced in the margin.!

1§ea1 Fourth, [SEAL] Two reales.
Years one thousand eight hundred and forty-two and one thousand eight
hundred and forty-three.
Habilitated for the years one thousand eight hundred and forty-four and
one thousand eight hundred and forty-five.
Administrator AGusTIN DURAN. Governor MANUEL ARMIJO.
To his excellency Manuel Armijo, Governor of this Department of New

Mexico:

I, Carlos Santistevan, for myself and in the name of five other associates,
all residents of the town of Dolores, in the district of Taos, before your
f;cine'ﬂcy ‘in d.ue legal form, represent and state that finding without any
ml:;ﬂ\i\:th bl(tile in .fee to cultivate for the support of ourselves and our needy
irligablsé z;n h ilVng found avac.ant tract very suitable tract for cultivation,
by il_l-imt-mm certain water, said to be from the Lama, quite sufficient for
l"t‘boll:“wl}(i'n.’l at the place called by that name up to another place, the
Cs isto\‘z:ﬂ ‘9" 1)‘13_008 are betwgen t'he settlements of the Rio Colorado and San
trom tlle"}v)e}lltimmg to the .sau'd dls.trict of Dolores de Taos, I askand pray,
n Ve nown} and distinguished ]i}oerality of your excellency, that

‘e name of the high powers of our Mexican Republic, you be pleased to
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It was averred in the petition with respect to the survey above
referred to, that it was not made in accordance with the boun-

make us a grant of the said tract; for the same is of very convenient size,
and has ample water to be cultivated, and to afford sufficient support for
the petitioners and their families, and would not injure any third party
with respect to property or pasturage, or in any other way, but would rather
result in the great welfare and increase of population and of agricultue;
and, besides relieving the necessity of the petitioners, it will also strengthen
that locality or frontier which guards the said population of the Rio Colo-
rado, from which the said tract is distant but about one league, and from
the settlement of San Cristoval somewhat more.

Therefore I earnestly pray that your excellency be pleased to accede to
this our petition. I declare and protest, ete.

City of Santa Fé, December 31, 1845. At the disposition of your excel-
lency.

CARLOS SANTISTEVAX.

SANTA F£, December 31, 1845.
To the prefect of the district, that he ascertain whether the land applied
for has an owner, and cause the corresponding justice to deliver the land
referred to by the petitioner. ARMI1JO.
JUAN BAUTISTA VIGIL Y ALARID, Secretary.

R1o0 ARRIBA, January 3, 1846,
The justice of the peace to whom it corresponds to do so will investigate
whether the tract the petitioners apply for is vacant, and whether any injury
to a third party would result from the granting thereof; and, none result-
ing, he will proceed to grant them of the land an abundance of what each
can cultivate, under the condition that they inclose the same with a regu:
lar fence, in order to prevent damages, and that they do not obstruct the
roads, pastures and watering places, and with notice that they shall keep

arms sufficient for their defense.
D. LUCERO.

In this, the third precinct, Dolores, of the district of Taos, on the twen-
tieth day of the month of March, one thousand eight hundred and forty-
six, I, Juan Lorenzo Martines, justice of the peace, by authority of law,
for the said precinct, in pursuance of a decree of January 3, eighteen hﬂ.H'
dred and forty-six, by his honor Diego Lucero, prefect of the second- dis-
trict of the north, issued to me as the proper justice, that I investigate
whether the land applied for by the five petitioners is vacant, and I, mee?-
ing no impediment, proceeded to the tract and, finding the same uneculti-
vated and unoccupied, took the petitioners by the hand, and leading them
very slowly and in full legal form, in virtue of holding competent .zunlllor-
ity, I placed them in possession of the land they pray for for cultl\'athn<
they being without land in fee, doing 8o in the name of God and of the
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daries set forth in the grant, but was ¢ of a different portion of
land, a part or all of which is included in the said grant.” The

high authority of our wise Mexican laws, which are sufficient to grant
the public domain, to the end that idleness be banished and agriculture be
encouraged. Wherefore they, at the instant they received their liberal
donation and were favored in this manuner, shouted with joy, saying huzza
for the renowned sovereignty of the Mexican nation. And in this joy they
plucked up grass and cast stones, as being lawful proprietors of the land
which they wished to irrigate with the water of the valley of the Lama, as
relying upon that small water source they had applied for the donation ;
and I therefore designate to them for limits: On the north, the boundaries
of the Rio Colorado grant; on the south, to where the dividing line of San
Cristoval is reached; on the east, the mountain, and on the west, the edge
of the bluff of the Rio Del Norte, leaving the pastures, roads, and water-
ing places free, eastwardly, from where they cannot irrigate; they not to
prevent pasturing in virtue of being the possessors; and they are also
obligated to inclose with a regular fence, so that they may not have to
claim damages, and shall keep arms sufficient for their protection.

And to the end that this grant may in all time subsist, I authenticate
the same under the authority conferred upon me, with my attending wit-
nesses, for the lack of a notary public, there being none in this department ;
and it is done on this common paper, there being none of the proper stamp,
the new settlers binding themselves to supply the same of the proper stamp
whenever they can opportunely procure it; to all of which I certify.

J. LORENZO MARTINES.

Attending: Juayx Jost CORDOVA.

Attending: Jost CONCEPCION MEDINA.

Nore.—The persons placed in possession, with their full names, are
those following in this list of names, made that they, for the sake of peace
and good neighborhood, may in proportion to the tract divide among them-
selves the land I delivered them without measuring, owing to the very in-
.clement day and the much thicket which impeded the cord ; and they are
in this list : Juan Carlos Santistevan, José Manuel Garcia, Julian Santis-
tex;a-mI, ?arlos Ortivis, Tomas Ortivis.

alld,

Attending: Juax Jost CORDOVA.

Attending: Jost CoNCEPCION MEDINA.

[rRUBRIC.]

. Tomas Ql’tivis being of those placed in possession in this grant, at the
t(_)O.t of whl-ch this note is appended, he transfers to his brother Carlos Or-
1vis, all his rights in this grant ; and he signed this before me, Lorenzo

i;‘;z)tm, alcalde, and the said Tomas signed this with me this 7th April,
‘ . Lor’0 MARTIN, dlcalde.
Attending: RAFARL SISNEROS, Tomas OrTIvis, X
Attending: I\IATEO ROMEO. X
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Court of Private Land Claims entered a decree, (Murray, J,,
dissenting,) defining the boundaries of the tract covered by the
claim as allowed, and confirming title thereto in “ the heirs and
assigns of said five original grantees and to their heirs and as.
signs.” The United States thereupon appealed to this court.

Mr. Matthew G. Reynolds for the United States. /7. Solic-
stor General and Mr. William H. Pope were on his brief.

Myr. T. B. Catron for Elder.

Mr. Jusrice Warre, after making the foregoing statement,
delivered the opinion of the court.

It is contended that the court below erred in confirming the
alleged grant—

1. Because the documents relied upon, assuming them to be
genuine, do not show that a grant was made, for the reason that
on their face they do not purport to be a grant by the governor
of New Mexico ;

2. Even if the papers can, on their face, be construed as in-
porting a grant by the governor, the claimants were not enti
tled to confirmation, because there was no archive evidence of
the alleged grant and no inscription of the same in the records
of the former government ; ]

3. That the governor of New Mexico was without authority
to make a grant of public lands at the time the papers relied
upon purport to have been executed ; and— .

4. That even if it be conceded that the governor, at the time
in question, had power to make a grant, and that the papers
are held to be a manifestation of his purpose to do so, yet, be-

Carlos Ortivis being of those placed in possession under this grant, a?
the foot of which this note is appended, he transfers to the citizen Jose

Gonzales his rights in the grant; and he signed this before two witnesses

present; and he transferred his rights for the price of two dry cows, one
cow with a calf and one yoke of oxen; which he signed with the wjtuesrses
this 20th of September, 1850. CARLOS ORTIVIS. X
Witness: Josk MicurL PAcHECO.
Witness: Jost Brror VaLes. X
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cause of a failure to show compliance with essential conditions
exacted by the Mexican law, the claimants have not established
such a case as entitles them to a decree of confirmation.

The matters embraced in the two last propositions involve
legal questions of serious moment, which have been elaborately
discussed at bar, bat are unnecessary to be considered, if at all,
until the subjects covered by the first two contentions are dis-
posed of.

Before approaching a consideration of the two first questions,
which logically come under one head, we premise by stating
that in order to justify the confirmation of a claim, under the
act of March 3, 1891, c. 539, 26 Stat. 854, it is essential that
the claimants establish, by a preponderance of the proof, the
validity of their asserted title. United States v. Ortiz, 176
U. 8. 422.

To ascertain whether the papers relied upon constitute a
grant of title to land, and to determine whether the existence
of archive evidence of a grant is an essential prerequisite to the
confirmation of the alleged title, it is necessary to briefly reca-
pitulate the provisions of the Mexican colonization law of 1824
and the regulations of 1828 thereunder, and to review previous
adjudications on the subject of the form required by Mexican
la\\" to manifest that the power to grant had been exercised.
.It 18 necessary to do this, since it is undoubted that although
1t be conceded that the governor of the Territory of New Mex-
1co possessed power in 1845 and 1846 to make a grant of pub-
lic lands situated within that territory, nevertheless the right
to exercise such power as well as the documents by which it
was essential to manifest the calling into play of the power,
was derived from and was dependent upon the colonization law
and‘ the regulations thereunder Just mentioned.

l'lhe law of 1824 was enacted to provide for the colonization
of vacant public lands, and the regulations were adopted for the
I)U'l“pose.of executing the powers which the law conferred. Cer-
t?lnl articles or sections of the regulations of 1828, to which we
shall hereafter have occasion to refer, are printed in the margin.!

17
M ‘Lx""” pts from the Regulations of November 21,1828 (Reynolds’ Span. &
Mex. Land Laws, Pp. 141, et seq.): F
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In brief, the regulations of 1828, adopted to carry into effect
the law of 1824, required every applicant for a grant of land to
present a petition to the executive head of the territory, alleg-

1. The political chiefs of the territories are authorized, under the law of
the General Congress of the 18th of August, 1824, and under the conditions
that will hereafter be stated, to grant the public lands of their respective
territories to the contractors, families or private persons, Mexicans or for-
eigners, who may apply for them for the purpose of cultivating them or
living upon them.

¢2. Every applicant forland, whether contractor, head of family or private
person, shall apply to the political chief of the respective territory with an
application in which is given his name, country, profession, the number,
nature, religion and other circumstances of the families or persons whom
he desires to colonize, and shall also mark as distinctly as possible and
describe on a map the land he applies for.

3. The political chief shall proceed immediately to obtain the necessary
information as to whether or not the conditions required by said law of the
18th of August are found in the application, both as regards the land and
the applicant, either that this latter be attended to simply or that Le be
preferred, and shall at the same time hear the respective municipal author-
ity as to whether any objection or not is found to the grant.

4, In view of all of which the political chief shall grant or not said
application in strict conformity with the law applicable to the matter, ¢s-
pecially with that of the 18th of August, 1824, already cited.

«5, The grants made to private persons or families shall not be held to
be definitely valid without the previous consent of the territorial deputa-
tion, for which purpose the respective proceedings shall be forwarded to it

& %* * % * *

“8, The grant asked for being definitely made, a document signed by tllﬁ
political chief shall be issued to serve as a title to the party in interest, if
being stated therein that the grant is made in entire conformity with the
provisions of the laws, in virtue of which the possession shall be given.

‘9, The corresponding entries of all the applications presented and grants
made shall be made in a book intended for the purpose, with the maps of
the lands that shall be granted, and a detailed report shall be forwarded to
the supreme government every quarter.

¢10. No stipulation shall be admitted for a new settlement, unless the
contractor obligates himself to furnish at least twelve families as settlel'.s-

11. The political chief shall set a reasonable time for the settler, within
which he must necessarily cultivate or occupy the land in the terms anil
with the number of families which he has stipulated, in the inte]lig‘“’_Ce
that if he does not do so the grant of the land should be void, but the pO?lt‘
ical chief may, nevertheless, revalidate it in proportion to the part in whiclt
the party in interest had complied.
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ing the existence of certain facts. That official was directed to
obtain information as to whether or not the necessary conditions
authorizing the making of a grant existed; and upon the receipt
of such information the application was to be granted or re-
jected in strict conformity to law. As respected grants to
heads of families or private persons, the “proceedings™ culini-
nating in a grant were required to be forwarded to the legis-
lative body of the territory for its approval, until which approval
grants were not to be definitively valid, while grants to con-
tractors for the colonization of many families required the ap-
proval of the supreme government, to whom the proceedings
were to be sent for its action.
Concerning the fourth article or section of the regulations
this court said, in Arguello v. United States, 18 How. 539, 543:
“By the fourth section the governor, being thus informed,
may ‘accede or net’ to the prayer of the petition. This was
done in two ways; sometimes he expressed his consent by
merely writing the word ¢ concedo’ at the bottom of the expe-
diente; at other times it was expressed with more formality, as
in the present case. But it seldom specified the boundaries,
extent or conditions of the grant. It is intended merely to
show that the governor has ‘acceded’ to the request of the
applicant, and as an order for a patent or definitive title in due
form to be drawn out for execution. It is not itself such a doc-
ument as is required by the eighth section, which directs ¢that
the definitive grant asked for being made, a document signed
by the governor shall be given to serve as a title to the parties
lnterested.””
~That the mere approval by the governor endorsed on a peti-
tion I')?esented to him for a grant, before a reference to ascertain
tl{e existence of the prerequisites to a grant, or indeed the action
(l‘)t the governor gntecedent tf) the actual execution by him of a
ormal grant which was required by law, was not the equivalent

*12. Ever
hig stip
order fg
freel

'y new settler, after he has cultivated or occupied the land under
ulation, shall be careful to so show to the municipal authority, in
g consolidate and secure his right to the property to enable him to
¥ dispose thereof, after the proper record has been made.”
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of the grant, was clearly decided. The court, referring toa
mere approval of a claim for land, said:

“The document of the 26th has none of the characteristics of
a definitive grant. It shows that only the governor assents that
the petitioner shall have a grant of land called ¢ Las Pulgas’
It describes no boundary, and ascertains no quantity. It con-
templates a ¢ corresponding patent,” and does not purport itself
to be such a document.”

In Hornsby v. United States, 10 Wall. 224, the court consid-
ered the requirement of article 5 of the regulations. It was de-
clared to have been the duty of the governor, and not of the
grantee, to submit to the legislative body of a territory of the
Republic of Mexico, for its approbation, grants issued by the
governor ; that by a grant, regular in form and of which archive
evidence existed, a title of some kind passed to the applicant,
and that, as respected such a grant, under the powers conferred
on the court by the California act, a failure to obtain juridical
possession or the approval of the departmental assembly, prior
to the treaty of cession, did not operate to forfeit the title of the
grantee or prevent a confirmation of a claim based on such
grant. Whether this rule applies under the act of March 3,
1891, is one of the questions embraced in the propositions which
we have postponed considering and as to which therefore we
presently intimate no opinion whatever.

The “ proceedings ” which by article 5 of the regulations were
to be forwarded to the legislative body were termed an exl)eql-
ente. What was embraced in the expediente is thus stated io
United States v. Knight's Adm’r, 1 Black, 227, 245: ‘

“ When complete an expediente usually consists of the petr
tion, with the disefio annexed; a marginal decree, approviig
the petition ; the order of reference to the proper officer for I
formation; the report of that officer in conformity to the ordet,
the decree of concession and the copy or a duplicate.of the
grant. These several papers—that is, the petition with the
disefio annexed, the order of reference, the informé, the decree
of concession and the copy of the grant, appended togethfzr o
the order mentioned—constitute a coniplete expediente within
the meaning of the Mexican law.”
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And in United States v. Larkin, 18 How. 557, 561, this court,
speaking of the final order or decree by a governor exhibiting
favorable action upon an application, it was expressly declared
that a “ concession and direction constitute a part of the evi-
dence of the title, or, according to the Mexican vocabulary, a
part of the ‘expediente.””

In Fuentes v. United Staies, 22 How. 443, the nature and im-
portance of an expediente was commented upon. In that case
confirmation was sought of a purported grant without the pro-
duction of an expediente. The court said (p. 453):

“The case, then, stands altogether disconnected from the
archives, and exclusively upon the paper in the possession of
Fuentes. It has no connection with the preliminary steps re-
quired by the act of Mexico of the 18th of August, 1824, or with
the regulations of November 28, 1828. It is deficient in every
particular—unlike every other case which has been brought to
this court from California. There was no petition for the land ;
no examination into its condition, whether grantable or other-
wise ; none into the character and national status of the appli-
cant to receive a grant of land; no order for a survey of it; no
reference of any petition for it to any magistrate or other officer,
for.a report upon the case ; no transmission of the grant—sup-
posing it to be such—to the departmental assembly or territorial
}egislat‘ure, for its acquiescence; nor was an expediente on file
I relation to it, according to the usage in such cases.

g A'll of the foregoing were customary requirements for
granting lands. Where they had not been complied with, the
tltle‘was not deemed to be complete for registration in the
archives, nor in a condition to be sent to the departmental
assembly for its action upon the grant. The governor could
not dispense with them with official propriety ; nor shall it be
presumed that he has done so, because there may be, in a
baper said to be a grant, a declaration that they had been
observed, particularly in a case where the archives do not show
an:v‘ record of such a grant.”

lhfiht the proceedings evidenced by the expediente may be
€xamined in passing upon the claim of a grant in fee was ex-

pressly adjudicated in De Haro v. United States, 5 Wall. 599.
VOL. CLXXVII—8
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Speaking of the execution of a grant in duplicate, it was said
in United States v. Osio, 23 How. 273, 279 :

*“Grants under the colonization laws were usually issued in
duplicates, one copy being designed for the party to whom it
was made, and the other to remain in the archives to be trans
mitted with the expediente to the departmental assembly for
its approval. They were in all respects the same, except that
the copy left in the office, sometimes called the duplicate copy,
was not always signed by the governor and secretary, and did
not usually contain the order directing a note of the grant to
be entered in the office where land adjudications were required
to be recorded.”

As shown in the excerpt of article 9 of the regulations of
1828, it was required that a record should be made of the ap
plications presented and grants made. Concerning this pro
vision, this court in the case last cited said (p. 279):

“ Adjudications of land titles were required by the Mexican
law to be recorded. That requirement, however, was regarded
as fulfilled, according to the practice in the department of Cali
fornia, when a short entry was made in a book kept for the pur-
pose, specifying the number of the expediente, the date of the
grant, a brief description of the land granted, and the name
of the person to whom the grant was issued.”

Again, referring to article 9, in United States v. Bolton, 2
How. 341, this court said (p. 350):

“Sec. 117 (9% “directs that a proper record shall be kept of
all the petitions presented and grants made, with maps of the
lands granted.

“This record is the evidence of the grant. It being made,
the Zovernor (sec. 8) shall sign a document and give it to the
party interested to serve as a title, wherein it must be stat_ved
that said grant (to wit, the record) is made in exact conformity
with the provisions of the laws. In virtue of this document
issued to the party, possession of the lands shall be given. But
the document is not sufficient of itself to prove that' the gov-
ernor has officially parted with a portion of the public domai
and vested the land in an individual owner. This must. be es-
tablished before the board of commissioners by record evidence,
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as found in the archives, or which had been there and has been
lost.”

As instructive upon the point now under consideration we
quote from the opinion delivered in Pico v United States, 2
Wall. 279, 281:

“The regulations of 1828, which were adopted to carry into
effect the colonization law of 1824, prescribed with great par-
ticularity the manner in which portions of the public domain -
of Mexico might be granted to private parties for the purposes
of residence and cultivation. It is unnecessary to state the sev-
eral proceedings designated, as they have been the subjects of
frequent consideration in previous opinions of this court. All
of them, from the petition of the colonist or settler to the
concession of the governor, were required to be in writing,
and when the concession was made, to be forwarded to the
departmental assembly for its consideration. The action of
that body was entered with other proceedings upon its journals,
and these records, together with the documents transmitted to
it, were preserved among the archives of the government in the
custody of the secretary of state of the department. The ap-
proval of the assembly was essential to the definitive validity
f)f the concession, and when obtained a formal grant was
issued by the governor to the petitioner. The regulations
contemplated an approval to precede the issue of the formal
grant; so when the grantee received this document the con-
cession should be considered final. TFor a long time after the
adoption of the regulations this course of proceeding was fol-
lowed ; buat afterwards, and for some years previous to the
conquest, a different practice prevailed, and the formal title
papers were issued without waiting for the action of the as-
sembly, a clause being inserted to the effect that the grant
Was subject to the approval of that body. Of the petitions
presented and grants issued, whether before or after the ap-
proval of the assembly, a record was required to be kept in
sulktuble books provided for that purpose.
tiai i}\);\t\ﬁ k;i g)e:ceévgl from this statement, it was an essen-
G o ystem of Mem.co to preserve full record evl-

grants of the public domain, and of the various
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proceedings by which they were obtained. When, therefore,
a claim to land in California is asserted under an alleged grant
from the Mexican government, reference must, in the first in-
stance, be had to the archives of the country embracing the
period when the grant purports to have been made. If they
furnish no information on the subject, a strong presumption
naturally arises against the validity of the instrument pro-
duced, which can only be overcome, if at all, by the clearest
proof of its genuineness, accompanied by open and continued
possession of the premises.”

In Peralta v. United States, 3 Wall. 434, there was consid-
ered the validity of an alleged grant claimed to have been
made in the early part of 1846. The grant was attempted to
be established by the introduction in evidence, from private
hands, of an expediente, embracing documents exhibiting the
proceedings had preliminary to the making of the alleged
grant, including an order of the governor, based upon the re-
port of a prefect, that a title issue, and parol proof of the
execution of a formal grant. In the course of the opinion
affirming the decree of the district court rejecting the grant,
the court reiterated former declarations, saying (p. 440):

“The colonization regulations of 1828 constitute the ‘laws
and usages’ by which the validity of a Mexican title is to be
determined. It is not important to restate the nature and ex-
tent of those regulations, for they have been so often commented
on that they are familiar to the profession. The Mexican -
tion attached a great deal of form to the disposition of its lapds,
and required many things to be done before the pl’OC(‘Gdl_né"S
could ripen into a grant. But the important fact to be noticed
is, that a record was required to be kept of whatever was done.
This record was a guard against fraud and imposition, and‘ en-
abled the government to ascertain with accuracy what portions
of the public lands had been alienated. Zhe record wis the
grant, and without it the title was not divested. The governot
was required to give a document to the party interested, which
was evidence of title, and enabled him to get possession; b‘}t
this ¢ titulo’ did not divest the title, unless record was made 10
conformity with law.”
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The solemnity of juridical possession as connected with the
investiture of a private person with a complete and perfect title
to public lands of Mexico has been commented upon in various
decisions of this court. Malarin v. United States, 1 Wall. 282 ;
Graham v. United States, 4 Wall. 259 ; Van Reynegan v. Bol-
ton, 95 U. 8. 83; United States v. Pico, 5 Wall. 536, and More
v. Steenbach, 127 U. S. 70.

In Malarin v. Unated States, discussing the claim of the exe-
cution of an alleged grant of public lands in the territory of
California in 1840, the court said (p. 289) :

“When the grant to Pacheco was issued there still remained
another proceeding to be taken for the investiture of the title.
Under the civil, as at the common law, a formal tradition or
livery of siesin of the property was necessary. As preliminary
to this proceeding the boundaries of the quantity granted had
to be established, when there was any uncertainty in the de-
scription of the premises. Measurements and segregation in
such cases, therefore, preceded the final delivery of possession.
By the Mexican law various regulations were prescribed for the
guidance, in these matters, of the magistrates of the vicinage.
The conditions annexed to the grant in the case at bar required
the grantee to solicit juridical possession from the proper judge.
[n compliance with this requirement, within four months after
‘Fhe issuance of the grant, he presented the instrument to the
Judge of the district, and requested him to designate a day for
delivering the possession. The judge designated a day, and di-
rected that the adjoining proprietors be cited, and that measures
ém_d counters be appointed. On the day designated the pro-
Prietors appeared, and two measurers and two counters were
appointed and sworn for the faithful discharge of their duties.
\ line provided for the measurement was produced, and its pre-
¢ise length ascertained. The measurers then proceeded to meas-

ure off the land, the judge and the proprietors accompanying

them. The measurement being effected, the parties went to
tgeegetmte'r of the land, and tberfa the judge directed the grantee
i 61; 1‘n£0 the possession, which he did? and gave evide'nce of
y act *by pulling up grass and making demonstrations as

Woer of the land.’ Of the various steps thus taken, from the
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appointment of the day to the final act of delivery, a complete
record was kept by the judge, and by him transmitted to the
grantee after being properly entered upon the ‘book of posses-
sions.””

It appears from the adjudications of this court that the formal
grants made to land in the territory of California enumerated
conditions attached to the grant, in seeming compliance with
the spirit if not the letter of the Mexican colonization law, and
with the exactions of the regulations adopted to execute the
same. It certainly cannot be questioned that, under Spanish
dominion, the public lands were not granted in the first instance,
in fee, to settlers or colonists, freed from conditions. As said
by this court in Chawves v. United States, 168 U. S. 177, 188,
speaking of the Spanish law in force in 1788:

“Lots and .lands were distributed to those who were intend-
ing to settle, and it was provided that ¢ when said settlers shall
have labored in said settlements during the space of four years,
they are hereby emposwered, from the expiration of said term,
to sell the same and freely to dispose of them at their will as
their own property.” But confirmation by the audiencia, or the
governor if recourse to the audiencia was impracticable, after
the four years had elapsed, was required in completion of the
legal title.”

The constituents of the preliminary papers leading up toa
grant and of the grant itself, and the distinction between them,
to which attention had been so often directed by this court, was
pointedly reiterated in the statement of the case made by Mr.
Chief Justice Fuller in dinsa v. United States, 161 U. S. 208,
219, as follows:

“ An expediente is a complete statement of every step taken
in the proceedings, and a testimonio is the first copy of the ex-
pediente. A grant of [or?] final title paper [s] is attachef_l to
the testimonio and delivered to the grantee as evidence of title,
and entry is made at the time in a book called the Toma de
Razon, which identifies the grantee, date of the grant and pro-
perty granted.” o

It is manifest from the foregoing review of the decisions ul-
der the California act, that it was beld, that in order to vest al
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applicant under the regulations of 1828, with title in fee, either
absolute and perfect, or conditional and imperfect, to public
land, substantial compliance with the preliminary requisites to
a grant was essential, it was necessary that a grant should be
evidenced by an act of the governor, clearly and unequivocally
conveying the land intended to be granted, and a public record,
in some form, was required to be made of such grant.

As a corollary from the foregoing, it of course follows that
the action of the legislative body could not lawfully be invoked
for the approval of a grant, unless the expediente evidenced
action by the governor, unambiguous in terms as well as regu-
lar in character.

Although it be assumed that there was a settled practice in
New Mexico prior to the treaty of cession, to evidence a grant
of land by a decree of the governor entered upon the reports
made to him, without the execution of ar. independent and
formal grant, such assumption would not avail in this case.
For, undoubtedly, it would be essential in a paper of the char-
acter referred to that it should indicate the land to which the
grant referred and the persons to whom it was made, and,
further, that there should be a record thereof. It is patent that
the regulations contemplated that the original “proceedings”
or expediente which were to be forwarded to the departmental
assembly, if evidencing the fact that a grant had actually been
nade, should remain in the custody of the public officials, and
tha-t such ““proceedings” to be complete should exhibit the
action t.aken by the governor after the ascertainment of the
prerequisites required by law.

‘ Inspecting, then, the alleged granting papers on the assump-
tion of their genuineness, we proceed to determine whether or
not th?y Justify the contention that thereby a valid grant of
any kind was made. In doing so let us consider, first, the form
of t‘he alleged granting papers, and, second, their substance.

The only ground for contending that there was a grant by
Ithe governor must rest on the T'n'ference that the indorsement
0y the official named, on the petition of Santistevan, manifested
the purpose of the governor to grant an absolute title to land,
and operated to constitute a formal deed of grant. Theindorse-
ment thus referred to is as follows ;
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“Sanrta FE, December 31, 1845,
“To the prefect of the district, that he ascertain whether the
land applied for hasan owner, and cause the corresponding justice
to deliver the land referred to by the petitioner. Azxrwmrjo.
“Juan Bavrisra Viein vy Avarip, Secretary.”

But, under all the authorities to which we have referred the
mere endorsement by a Mexican governor of action on the
petition, before any of the prerequisite steps mentioned in the
regulations of 1828 had been taken to determine whether as to
the land and the applicants the power to grant might be exer-
cised, was treated as a mere reference by the governor to ascer-
tain the preliminary facts required to justify an approval of an
application, and not as having force and effect as an actual grant
of title to the land petitioned for. Under the decisions referred
to, it cannot be doubted that the regular practice was deemed
to be the execution of a formal deed of grant, following a decree
acceding to the application, after reports made as to the results
of the investigation directed to be had as required by law.

Whilst, as we have said, it may have been the practice in New
Mexico for the governor not to make an independent, formal
grant, but, after the receipt of reports from subordinate officials,
to indorse a decree of concession or grant upon the papers evi-
dencing the “proceedings” in the matter, such practice would
not justify the conclusion that the mere approval indorsed ona
petition, amounting but to a direction to take the necessary
steps for the ascertainment of needed information, should be
treated as dispensing with any manifestation by the governor
of his intention to grant a title to land after the requisite in-
formation had been communicated to him. It is manifest that
the prefect to whom the indorsement by the governor on the
petition was addressed did not consider it as a grant of title to
the tract of land in question, since he directed the justice of t‘.he
peace, if the land was vacant and third parties would not be 1n-
jured thereby,to “proceed to grant them of the land an abund-
ance of what each can cultivate, under the condition that they
inclose the same with a regular fence, in order to prevent dam-
age, and that they do not obstruct the road, pastures and water-
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ing places, and with notice that they should keep arms suffi-
cient for their defense.”

Now, it is undoubted that the documents executed by the pre-
fect and the justice of the peace fairly import that those officials
assumed authority to grant something as respected the land in
question, either title or a right of possession for purposes of cul-
tivation, but it is beyond controversy that the officials referred
to did not, in 18453, possess power to grant the title to public
lands.  /lays v. United States, 175 U. 8. 248 ; Crespin v. United
States, 168 U. S. 2083 United States v. Bergere, 168 U. S. 66.
If; however, the subordinate officials referred to presumed to act
on behalf of the governor in making a grant of title, the failure
of the latter to subsequently ratify their action rendered their
acts nugatory.  United States v. Bergere, supra.

Asa grant of title by the governor was a prerequisite to the
conferring of juridical possession, of mnecessity the delivery
thereof must have conformed to such precedent grant, and the
mere act of possession cannot in any view have the force and
effect of a grant. The document evidencing possession certainly
formed no part of the ¢ proceedings” or expediente which was
required to be transmitted to the legislative body for its decis-
1on, approving or disapproving action taken by the governor
antecedent to the giving of possession.

7 Pfl:SSing, however, from the mere question of form and con-
sidering the substance of things, can the papers relied upon be
treated as constituting a grant of title to the land in question ?
oe“{aml}’, the adjudications of this court upon the regulations
'Of 1828, from the beginning, have established the doctrine that
& grant of Mexican land could not be confirmed unless there had
't'ﬁf)‘: at least a reasonable compliance with the requirements of
h: ; Pequlat10n§. Now, the Mexican law under which, if at
mvlor ét’l“&lnt of this land could have been mgde, required the' gov-
e t(;le)‘i informed .both as to the capacity of the individual
petitioned fa\V tf) receive thg. grant, and as to whethert the land
ing that -‘theoff()\j 2118 n a condition for grant. And V\"hllst exafct-
in Oxda 1o :;1 -:beilen](.);;fhould thus bave the means of 1nff)rmat10n

et 1 to form a judgment, the law pointed out

the offci:
o o i¢lals to whom he should refer the petition for examina-
‘o0 and report on these subjects.
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Now, in the case before us, that the governor at the inception
of the proceedings was not sufficiently informed, either as to the
land or the applicants, to take final action upon the petition, is
patent on the face of the documents. Thus, the petition does
not designate who were the “five” associates of Santistevan,
and the governor in his indorsement requires the prefect to as-
certain the condition of the land. Further, though the prefect
was not informed, either by the petition or the indorsement of
the governor, as to who were the petitioners to whom delivery
of the land was to be made, he remained ignorant on the sub-
ject, and directed the justice of the peace to ascertain the con-
dition of the land, and to grant to the * petitioners” (asserted in
the petition of Santistevan to be siz in number) an abundance
of what each could cultivate of the land, under certain prescribed
conditions. We find, however, the justice of the peace assum-
ing to grant to “ five petitioners ” jointly, either a title to or the
right of possession of, all the land within described boundaries.

Regarded as a grant of title, the documents relied upon in-
port, contrary to the letter and spirit of the regulations, that it
was a matter of no consequence to what particular individuals
a grant was to be made, and that Santistevan might designate,
at his pleasure, the persons to be placed with himself in posses
sion. Bat, by article 3 of the regulations, the determination
whether the conditions required by the colonization law existed,
“ both as regards the land and the applicant,” was imposed upon
the executive head of the territory. And as already shown, the
grant could not have been created by the mere conferring of
juridical possession, since the authority to give possession Wis
necessarily derived from and must have conformed toa preced:
ent grant. "

It is manifest that the indorsement of Governor Armlp, com:
sidered by itself or in conjunction with the petition, failed to
identify the petitioners, and did not, in terms, purport to g“”:t
title to land. As Santistevan petitioned that the grant be b
by the governor “in the name of the high powers of our ‘.\lel\l—l
can Republic,” it is not permissible.to infer that the gmerlll(ié
intended to delegate to subordinate officials the power to (]601'“
whether an absolute or any title to the land petitioned for shou
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be granted, or to determine what portion thereof should be
granted. The reasonable interpretation of the act of the gov-
ernor would appear to be that he intended either to license the
occupation of land within the prescribed limits for cultivation,
or that he desired an examination and report to be made, with
a delivery of temporary possession, pending further action on
his part.

When it is borne in mind that the application of Santistevan
purports to have been made at a time when hostilities were im-
pending between Mexico and the United States, and the terri-
tory of New Mexico was undoubtedly in a disturbed condition,
its citizens in all probability preoccupied with preparations for
an impending clash of arms, the inference from the documents
we have been considering is not unwarranted that but a mere
temporary possession or license was intended by the prefect and
Justice of the peace to be conferred upon the applicants. Such
an hypothesis would account for the long delay following the
direction of the prefect to the justice of the peace, bearing date
January 3, 1846, and the delivery of possession on the 20th of
M;uTGh following. And it is to be remarked that such a pos-
session as could have been had of the land in question under
then existing circumstances, during the short time intervening
the asserted delivery of possession and the conquest of the
country by. the American forces, would have been insufficient to
hu\te constituted even an equity in favor of the alleged grantees,
which this court could recognize were it clothed with the broad
1:0“'9% COPferrecl by the California act. Peralta v. United
: ﬁttfes: 3W dl] 434, 441. Tt may be added that the record fails
H)I:"lct(l)slfacufmy establish any occupancy or cultivation prior to
i h(}ieb)tér?d but trl_ﬂlng cultivation thereafter, and the

- su)mm}-u’j» ion fnly ot‘the alleged grantees. -
title i the-:]l fel n t.he documents prese.nted as.estabhshlng
6 Ao requli Pet];' ( tor iginal grantegs, there is an entire disregard
e do 1. ¢ \\':1 rjn : Ofl thf% regulations of 1828, and the proceed-
B justioe(of i;}l the finding that the acts of the pref-ect and
approval “f’ the € Pfsace were ever reported to or received the
A grant of tir] ' g“?Yel nor,. or that. the .latter official ever made

S ltle. The major portion of the documents claimed
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to constitute title, if regular, properly constituted part and par
cel of an expediente belonging to the archives. They, however,
bear no indorsement to indicate that they had ever been among
public archives prior to their production in 1872 from private
custody for filing in the office of the surveyor general of New
Mexico. So, also, no evidence was introduced tending to show
that any sort of official record had ever been made of a grant
of title to the land in controversy, while the tenor of the act of
possession forbids the inference that any formal grant was ever
executed by the governor. The case is therefore without the
principle of various decisions of this court where, with repect to
a formal grant, introduced in evidence, complying with the re
quirements of the regulations, but whose authenticity was dis-
puted, the case was remanded to the lower court to permit the
introduction of evidence, if such could be produced, to establish
that archive evidence of the grant once existed. One of the
prerequisites for the introduction of secondary evidence of title
is proof that a “ grant was obtained and made in the manner
the law required.” United States v. Castro, 24 How. 346, 35?0.

Unless it be assumed that the Mexican Government was -
different as to the disposition of its lands, and that anybody
and everybody possessed power to convey them, as a matter of
course, to whoever chose to ask for them, proceedings such as
those we have reviewed cannot be treated as having had the
effect of divesting the Republic of Mexico of title to a portion
of its public lands.

Sustaining, as we do, the first two contentions urged by the
Government, it becomes unnecessary to consider or pass upon
the others which were pressed upon our attention. .AS a con-
sequence of the foregoing reasons, it results that the claim shoul(ll
have been rejected by the Court of Private Land Claims, an
that because it erroneously confirmed the alleged grant, the de-
cree made below should be )

Reversed and the cause remanded with instructions o 79¢

the claim and dismiss the petition, and it us 50 ordered.

Mz. Jusrice Brewer and Mg. JusticE BrowN cOnCurre
the result.

Mz. Justice Suigas and Mr. Justice McKENNA dissented.

d in
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JAMESTOWN AND NORTHERN RAILROAD COM-
PANY ». JONES.

ERROR TO THE SUPREME COURT OF THE STATE OF NORTH DAKOTA.
No. 142, Argued February 1, 1900.—Decided March 26, 1900.
Under the act of March 3, 1875, c. 152, ‘‘ granting to the railroads the right

of way through the public lands of the United States,” such grant to the
plaintiff in error took effect upon the construction of its road.

Tuis suit was brought by plaintiff in error to have itself ad-
judged the owner of a right of way over the northwest quarter
of section eight, in township one hundred and forty-one, of
range 64, in the county of Stutsman, State of North Dakota.

Its title rests upon the act of Congress of March 3, 1875,
c. 152, 18 Stat. 482, entitled, “ An act granting to railroads the
right of way through the public lands of the United States.”

The plaintiff was organized September 17, 1881, under the
laws of the Territory of Dakota. After its organization it sur-
veyed a line of route for its railroad from a point near James-
town in a northwesterly direction through the county of Stuts-
man and over the land in controversy. The survey was finished
the 30th of October, 1881. A map representing the survey was
made by a resolution of the board of directors, and was adopted
as the definite route of the railroad.

In 1882 the road was constructed upon the line surveyed, and
since that time trains have been continuously run over it by the
plaintiff, ) y

‘ On the 26th of January, 1888, the plaintiff filed with the
Secretary of the Interior a copy of its articles of incorporation,
a‘r)ld due proofs of its organization under the same. On the
Il"l)th of March, 1883, plaintiff’s map of definite location was
lled and approved by the Secretary of the Interior. There was
“ome uncertainty in the evidence whether such map was ever

filed in the office of the register of the local land office, but it
probably was,
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On the 12th of February, 1881, the land then being public
land of the United States, duly surveyed, one Sherman Jones
filed a declaratory statement upon it, alleging settlement the
8th of February, 1881. On the 13th of March, 1853, it had
not been cancelled or vacated.

On the 26th of May, 1882, one William 8. King filed a de-
claratory statement on the land, which on the 13th of March,
1883, had not been cancelled.

In addition to the above the trial court found the following
facts:

“On the Tth day of March, A. D. 1883, one Ella Sharp filed
in said land office an application to be allowed to enter said
tract under the homestead law, together with the affidavit re-
quired by law. Said application was received and entered at
said land office and continued in force until, on the 21st day of
November, 1892, it was cancelled at said land office by relin-
quishment.

“On the 23d day of February, A. D. 1883, the defendant, T.J.
Jones, was a citizen of the United States and over the age Qf
twenty-one years. On that day, intending to purchase said
tract under the preémption laws, he built a house thereon; on
the 3d day of March of said year he commenced living in ‘Silld
house, and from that day continuously to the present bas resided
on said land and has cultivated and improved the same. On
June 5, 1883, he filed in said land office at Fargo a declaratory
statement under the preémption law, alleging settlemgnt on
said land on March 3, 1883. He afterward applied to said land
office to be allowed to make proof under his declaratory state-
ment, but owing to the existence of said prior homestead enEI:V
of Ella Sharp said application was refused. In Novegnber, 1892,
he secured from said Ella Sharp a relinquishment of her home-
stead entry, and on the 21st day of November, 1892, the same
date said entry was canceled by relinquishment, he 111:1f10 ap-
plication to said land office to be allowed to change %“5 E"e l
emption entry upon said tract into a homestead entry. : ' dl'l
application was received at said land office, the entry allow =
and numbered 20,234, and a receiver’s receipt bearing t’b*‘ Sﬂm';
number issued to said defendant. Afterward, on the 21st day
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of January, A. D. 1893, he made final proof for said land under
the homestead law, and on February 18, 1893, a final receiver’s
receipt, numbered 7233, was issued to him by said land office
at Fargo.  On the 26th day of May, 1893, a patent in due form,
whereby the United States conveyed and granted said land to
said defendant, was issued to and received by him. There was
not in saidt receiver’s receipt or final certificate, or in said patent
for said tract, a reservation of any vested or accrued right, claim
or interest to said land on the part of the plaintiff or of any
person or corporation under the act of Congress of March 3,
1875. At the time defendant settled upon said land plaintiff
was and ever since has been engaged in operating a line of rail-
road thereover.

“The plaintiff has not at any time instituted proceedings or
resorted to any process whatever under state or Federal laws
to condemn a right of way across said lahd or to divest defend-
ant of his title or any possessory right that he might have to
said land.

“Plaintiff has taken for its use as a right of way upon said
land a strip one hundred feet wide, being fifty feet on each
side of the central line of its railroad tract, and extending diag-
onally across said land from a point about the middle of its
south boundary to a point near its northwest corner. Said strip
mcludes about six acres of said land. The land not taken is
divided into two unequal parts and its value for farming pur-
poses decreased.  Trains of cars are drawn by plaintiff over and
4cross said land every day, and the.crop on defendant’s land is
injured by smoke from said railroad, and his buildings and crops
suh;eeted to inereased hazard of destruction by fire. By the
faking of said strip for a right of way and the construction
il operation of a railroad thereon the said land is depreciated
n .vulue in the sum of three hundred dollars.
ua‘ Ufeliﬁ‘l}dant has not dt any time consented to the taking or

5¢ of said land by plaintiff, and has not received any compen-

;];m: f(?r sald taking or for the injury and damage inflicted
ereby "

acc-\s Conclu'sioné of law the court found that no right of way
rued until March 13, 1883, the date of the filing of the pro-
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file map of the road; that prior to that time the land had
ceased to be public land by reason of the preémption and
homestead entries which had been filed upon it; that the de-
fendant, T. J. Jones, was the owner in fee of said land without
reservation of any kind, and that his title related back to Feb.
ruary 23, 1883, the date of his settlement thereon.

Judgment was entered dismissing plaintiff’s cause of action,
awarding the defendant three hundred dollars, and costs taxed
at $24.65, and that “upon the payment to the defendant of the
sum of three hundred dollars and the costs of this action there
shall vest in the plaintiff, Jamestown and Northern Railroad
Company, and its successors and assigns, the full legal title to
that portion of the northeast quarter of section 8, township 141,
range 64, used by it as a right of way, to wit, tifty feet on each
side of the center line of said railroad, as the same has been
heretofore constructed and is now located and operated through
said land by said plaintiff.”

Upon appeal to the Supreme Court of the State the judg-
ment was affirmed (7 N. D. 619) and this writ of error was
then sued out.

Mr. A. B. Browne for plaintiff in error.
No appearance for defendant in error.

Mz. Justice McKENNa, after stating the case, delivered the
opinion of the court.

In the summer of 1882 the plaintiff in error constructed 1ts
railroad across the land in controversy, and the ﬁnding of the
court is that “at the time defendant settled upon said .laﬂd
plaintiff was and ever since has been engaged in operating
line of railroad thereover.”

The defendant nevertheless was awarded three hundred ¢

lol

lars damages, and the plaintiff adjudged to have acquired 10

rights whatever by the construction of its r"oa(l..
The act of 1875, upon which plaintiff relies, 1s as follo“;.tl e
“That the right of way through the public lands of th
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United States is hereby granted to any railway company duly
organized under the laws of any State or Territory, except the
District of Columbia, or by the Congress of the United States,
which shall have filed with the Secretary of the Interior a copy
of its articles of incorporation, and due proof of its organization
under the same, to the extent of one hundred feet on each side
of the central line of said road ;

“Also the right to take from the public lands adjacent to
the line of said road, material, earth, stone and timber necessary
for the construction of said railroad ;

“Also ground adjacent to such right of way for station
buildings, depots, machine shops, side tracks, turnouts and
water stations, not to exceed in amount twenty acres for each
station, to the extent of one station for each ten miles of its
road.

o * * * * * *

“Src. 3. That the legislature of the proper territory may
provide for the manner in which private lands and possessory
claims on the public lands may be condemned ; and where such
provision shall not have been made, such condemnation may
be made in accordance with section 3 of the act entitled ¢ An
act to aid in the construction of a railroad and telegraph line
from the Missouri River to the Pacific Ocean, and to secure to
the government the use of the same for postal, military and
other purposes, approved July 1, 1862, approved July 1, 1864.

“Sre. 4. That any railroad company desiring to secure the
b'eneﬁts of this act shall, within twelve months after the loca-
ton of any section of twenty miles of its road, if the same be
upon surveyed lands, and if upon unsurveyed lands, within
twelve months after the survey thereof by the United States,
file with the register of the land office for the district where
such land is located a profile of its road; and upon approval
thereof by the Secretary of the Interior the same shall be noted
upon the plats in said office ; and thereafter all such lands over
:Vhl@h such right of way shall pass shall be disposed of subject

0 such right of way: Provided, That if any section of said

10ad shall not be completed within five years after the location
VOL. CLXXVII—9
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of said section, the rights herein granted shall oe forfeited as
to any such uncompleted section of said road.

“Skc. 5. That this act shall not apply to any lands within
the limits of any military park or Indian reservation, or other
lands especially reserved for sale. 2

There is some uncertainty in the act. Its first section is ex-
pressed in words of present grant, but there is no definite
grantee. We said in 774l v. Russell, 101 U. S. 508, 509:
“There cannot be a grant unless there is a grantee, and conse-
quently there cannot be a present grant unless there is a present
grantee.” And it was further said that in all cases wherea
grant was given a present effect, a State or some other corpo-
ration having all of the qualifications specified in the act had
been designated as a grantee. In other words, when an imme-
diate grant was intended an immediate grantee having all the
requisite qualifications was named. In Noble v. Railroad
Co., 147 U. 8. 165, we said: “ The language of that section is
‘that the right of way through the public lands of the United
States is hereby granted to any railroad company duly organ-
ized under the laws of any State or Territory,’ etc. The uni-
form rule of this court has been that such an act was a grant
in prasents of lands to be thereafter identified. Zailway Co.
v. Alling, 99 U. 8. 463.”

This case establishes that a railroad company becomes spe-
cifically a grantee by filing its articles of incorporation and
due proofs of its organization under the same with the Secre-
tary of the Interior. It was also so held by Mr. Sccretary
Vilas in Dakota Central Railroad Co. v. Downey, 8 Land De
cisions, 115. :

But what constitutes a definite location of the right of way
Upon the answer to that question the present controversy
hinges. The State courts decided, as we have seen, t.hat thle
right of way only became definitely located by the filing of
profile map of the road. The contention of the plaintiff }m
error is that the right of way may be definitely located l?y t 1‘;
actual construction of the road. And this was the ruhngiO
the Interior Department in Dakota v. Downey, supra, ?{“df ':3
ruling has been subsequently adhered to, St Paul, Menned)r
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olis & Manitoba Ry. Co. v. Maloney et al., 24 Land Decisions,
160: Montana Central £2d. Co., 25 Land Decisions, 250; S2.
Puul & Minneapolis Ry. Co., 26 Land Decisions, 83.

The ruling gives a practical operation to the statute, and we
think is correct. It enables the railroad company to secure the
grant by an actual construction of its road, or in advance of
construction by filing a map as provided in section four. Act-
ual construction of the road is certainly unmistakable evidence
and notice of appropriation.

Secretary Vilas said in Dakota Central 2. IB. Co. v. Downey ¢

“As to the roadway the construction of the road fixes the
boundaries of the grant, and fixes it by the exact rule of the
statute. . . . This must undoubtedly be the rule when the
road Is constructed over unsurveyed lands, because then every
condition necessary to the vigor of the present grant is com-
plied with. The fact that the railroad company may locate
and construct its road upon unsarveyed lands is clearly recog-
nized in the fourth section of the act; and the regulations of
the department have been made to apply to such cases, and
authorize such construction.

“It seems to me that the fourth section of the act was written
for another purpose and for another case. It relates to a case
of a railroad company which desires to secure the present
grant, and give to it fixity of location, before its road shall be
eonstructed ; and it is designed to provide a similar privilege in
respect to rights of way which acts granting lands to aid in
_lhe construction of railroads have provided —namely, the priv-
llege of giving fixity of location to the subject of the grant
before construction of the road.

S * * * * * * *

thel Lt;lé;t; noft bepome necessary for a road Whi(.}h hag se?ured
i”'iLth- '}fsbo’ this act, by taking the steps which give it the
by ‘mﬂdino« eing named in the ﬁrsi.: section as a grantee, and
R 12 road through the public lands, whereby the sub-
.]Jj’t;ilLl;:{nl‘ll“ grant has been defined, to file a map of definite

“The ]F](l):lt(}ler to entitle it to the benefits of the right of way.
ity of Alocr 1 section s designed to provide a mode b-y.whl.ch

' location can be secured to a grantee, in anticipation
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of that construction by which location is defined in the section
making the grant, and which shall have the effect, before the
construction of the road, which the terms of the grant limit to
the ¢ central line of said read,” which only means— without the
fourth section — a constructed road.”

This decision and the subsequent decisions of the Interior
Department were concerned with cases of construction on un-
surveyed land, but we think the power applies also to surveyed
lands. The only difference which the act of Congress makes
between surveyed and unsurveyed land is the provision in sec
tion four for filing the profile of the road.

It follows from these views that the grant to plaintiff in error
by the act of 1875 became definitely fixed by the actual con-
struction of its road, and that the entry of the defendant in
error was subject thereto.

This conclusion does not conflict with the doctrine announced
in Van Wyck v. Knevals, 106 U. 8. 360, and in Kansas Pacific
Railway Co.v. Dunmeyer, 113 U. S. 629, that the title to lands
passing under railroad land grants is considered as established
at the date of the filing of the map of definite location. The
same question is not here presented. Different considerations
apply to the grant of lands than to the grant of the right of
way. .

The judgment of the Supreme Court of North Dakota s

therefore reversed, and the case is remanded for Jurtner
proceedings not inconsistent with this opinion.
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BRISTOL ». WASHINGTON COUNTY.

ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE
DISTRICT OF MINNESOTA.

No.109. Argued January 22, 1900. — Decided April 9, 1900.

The personal property of a citizen of and resident in one State, invested
in bonds and mortgages in another State, is subject to taxation in the
latter State; and the amount of the tax is a claim against the property
of the person taxed which is a debt that may, in case of death of the
person taxed, be proved against his estate in the State where the mort-
gages and loans are contracted subject to the statutes of limitations of
the State.

Tms is an appeal from a judgment of the Circuit Court for
the District of Minnesota, allowing a claim in favor of Wash-
ington County, Minnesota, against the estate of Sophia M.
Bristol, deceased.

Sophia M. Bristol died testate, naming James Bristol as her
executor, and her will was duly admitted to probate in Wyo-
ming County, State of New York, where said James and
Sophia M. resided. Thereafter Mr. Bristol applied to the
Probate Court of the County of Ramsay, State of Minnesota,
for the admission of the will to probate there and the issue of
letters testamentary to him. This was done, and subsequently
the County of Washington exhibited its claim against said
estate, whereupon Bristol filed his petition in the Probate
Court for the removal of the action instituted by the filing of
the claim into the Circuit Court of the United States, and it
as removed accordingly. A repleader was awarded by stip-
ulation, and a formal complaint and answer filed. The matter
was heard by the Circuit Court, a jury being waived according
to‘l‘a“', and the court made the following findings :

: ‘L. That Oyrus Jefferson was the father of said Sophia M.
lfrlstol', deceased, and died in November, 1883. For fourteen
3](*”3 Just prior to his death he was a citizen and resident of
e State of New York, and during said time loaned and in-
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vested large sums of money to various persons residing in
Minnesota, upon their notes, payable to his order at said
Stillwater, secured by mortgages on real estate in said Wash-
ington and adjoining counties in the State of Minnesota; all
said loans and investments were made and the notes and mort-
gages taken by and through William M. McCluer, the agent
of said Cyrus Jefferson, who resided at the city of Stillwater,
in said Washington County, during all the time hereinafter
mentioned, and who, with full authority from said Cyrus Jef-
ferson, made all such loans and took and retained all notes and
securities and collected and reloaned both the principal and in-
terest of said loans at said city of Stillwater, in Washington
County, Minnesota, and kept the same permanently invested
in that way, as nearly as practicable, save as to such moneys
as said Jefferson drew from time to time to pay his debts and
living expenses.

«TI. Prior to May 1, 1883, said William M. McCluer, at said
Stillwater, by the direction of said Jefferson, but otherwise
with the same power and under the same authority and in
the same manner, loaned of said moneys of said Cyrus Jgf—
ferson to persons in Washington County sums aggregating
eighteen thousand dollars ($18,000), taking notes and Tnort—
gages therefor in the name of and payable to said Sophia M
Bristol at said Stillwater, and retained the same as her agent,
and handled and collected and reinvested the same in the same
manner as he had those of Cyrus Jefferson.

«III. After the death of said Cyrus Jefferson and on De-
cember 18, 1883, all the other notes and mortgages held by
said McCluer as agent for said Cyrus Jefferson were trans-
ferred, assigned, and passed to said Sophia M. Bristol as her
share of the estate of her said father. She thereupon -
ployed said William M. McCluer and Cllarl'es M. Mg( lupr‘.
both of whom then at all times herein mentioned resu_if"‘ 31
said Stillwater, as her agents at said city of Stillwater m' ];u:‘.
about said loaning business. She gave to them all tlm. aut 101-.
itv before that time exercised by said William M. MeCluer I"'i
her father, Cyrus Jefferson, as aforesaid, and also gave 10 1}“]:1
a written power of attorney empowering them or either of tht




BRISTOL v. WASHINGTON COUNTY. 1134
Statement of the Case.

to satisfy and discharge or to sell and assign any and all mort-
gages then or thereafter in her name in the States of Minnesota
or Wisconsin ; all of said notes and mortgages of said Sophia
M. Bristol, including those received by her as her share of her
father’s estate, as well as those taken in her name by said Wil-
liam M. McCluer prior to the death of her father, as aforesaid,
were still left by her in the hands of her agents in Stillwater,
Minnesota, and said agents continued as before to make col-
lections of both principal and interest due on said notes and
mortgages, to satisfy and discharge mortgages, and to make
new loans and investments upon like securities with the
moneys so collected by them for said Sophia M. Bristol, and
kept all of her moneys received or collected by them prior to
transmittal or reinvestment of the same, and while in their
hands, deposited in bank in said Stillwater as their money,
and having all notes and mortgages received by them for
such loans made payable at their own office in said city of
Stillwater, said mortgages being upon lands in Washington
and adjoining counties in Minnesota.

“IV. In March, 1885, all of such notes then in the hands
of said agents were delivered to said Sophia M. Bristol, and
thereatter all new notes as taken by said agents in said busi-
less were sent to Sophia M. Bristol and kept by her at her
home in New York, but were payable as before at the office
of said agents in Stillwater, Minnesota ; all mortgages secur-
Ing such notes were retained by said agents, and said notes
Were returned to said agents at Stillwater by said Sophia M.
Bristol from time to time whenever required by them for the
purpose of renewal, payment, collection, or foreclosure of secur-
ties 5 that the said William M. McCluer and Charles M. McCluer
contin ued as agents for said Sophia M. Bristol, collecting money
be%@ﬂg due upon said notes and making loans in her name,
sometimes under the direction of James Bristol, her husband,
but generally upon their own judgment; that they remitted
money to Sophia, M. Bristol when she called for the same, and
what was not received by her was invested in new loans, as
aforesaid,

" That said Sophia M. Bristol did receive from the proceeds
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of said collections at various times large sums of money through
said agents, and all moneys collected were always subject to Le
sent to her or paid out in any way she should order.

“V. In the month of August, 1890, said William M. McCluer
died, and thereafter said Charles M. McCluer continued to act
as sole agent for said Sophia M. Bristol at said city of Stillwater,
Minnesota, with the same power as before exercised by him and
said William M. MecCluer, except that in November, 1890,
Sophia M. Bristol revoked said power of attorney which author-
ized said agent to satisfy mortgages of record, and thereafter
executed satisfactions of mortgages herself.

“VI. Said loaning business wasso carried on by said Sophia M.
Bristol by and through her said agents at the city of Stillwater,
Minnesota, in the manner aforesaid until her death, in the month
of August, 1894.

“ VII. Said Sophia M. Bristol had no taxable property in
said Washington County during any of the years hereinbefore
or- hereinafter mentioned other thau the loans and indebtedness
mentioned, which were secured by mortgages upon lands in
Minnesota, and which were under the charge and management
of her said agents, who, during all said years and during all the
time within which the taxes hereinafter mentioned were assessed
and levied, resided and had their office and transacted said loan-
ing business at the said city of Stillwater, in said county and
State.

“VIII. That the moneys originally sent by said Jefferson Fo
said William M. McCluer and invested and reinvested by said
McCluer, and afterwards by said Sophia M. Bristol kept and
retained in the hands of said William M. McCluer and Charles M.
MecCluer as her agents, were so sent, retained and kept.ln the
hands of said agents in the city of Stillwater, Washington
County, Minnesota, in and during each of the years when .t-he
taxes hereinafter mentioned were assessed and levied ag’m”S‘f
said Sophia M. Bristol, as hereinafter specifically set forth,‘ ﬂI?
and for a permanent investment and businesg under the ‘T‘u[
control of said agents, and said property and salq loans acqmm'
and had a situs in said city of Stillwater, Washington County,
Minnesota, for the purpose of taxation.
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«IX. That the claimant herein, Washington County, is and
for more than thirty years last past has been a municipal cor-
poration, to wit, an organized county created and existing under
and pursuant to the laws of the State of Minnesota.

“X. Thatin and during each of the years from 1883 to 1894,
inclusive, certain personal property taxes were duly assessed and
levied against said Sophia M. Bristol by the proper taxing offi-
cers of said city of Stillwater and said Washington County on
the personal property of said Sophia M. Bristol, deceased, con-
sisting of the ‘credits other than that of bank, banker, broker
or stock jobber, and that said assessments were each in fact
based upon credits due said Sophia M. Bristol on promissory
notes of various persons residing in Washington County and
other counties in Minnesota, payable to her order, secured by
mortgages on real estate situate in Washington County and
other counties in the State of Minnesota.

“Said notes were all made payable at the office of William M.
McCluer or Charles M. McCluer, at the city of Stillwater. The
assessed valuation of said personal property upon which said taxes
were 5o assessed and levied for each of said years, the rate of
th.e tax assessed upon property in the said city of Stillwater, in
said county, that being the district where said property was as-
sessed, in the number of mills levied on each dollar of property
at th.e assessed valuation for each of said years, and the amount
of said taxes so assessed and levied against said Sophia M. Bristol,
deceased, for each of said years, are as set forth in the followine
S?he(lule th.ereof, to wit: [Here followed schedule as describe(i
?11(0 Va}Ua.tlons ran from $17,900 in 1883 to $184,900 in 1884 ;
;{lféﬁﬁ In 1888 ; $181,292 in 1889, and $179,900 in 1890, 1, 2,
mdl;?it-fgi S{?H} FSophia, M. Bristol failed and neglected to pay
e thaltdin wh.i.ull H‘§I;1 day of March in ea(.zh of thg years ‘follo'w—
iy forthc 1 §a1 taxes' were respectively levied, as herein-
e - 1atqany"mme thgreafter, and that by reason
liabl to pay 4 > S1a](] ; Sophia 1\;1 . Brlst)ol became and was and is
il by ‘fOI;etW]ﬂ‘ y amoun:clng to five per cent. on the amount
ANk of said t H:' years 1883 to 1894, and ten per cent. on the

axes for each year thereafter, and that the
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amount of said penalty for each of said years is as follows —
that is to say : [Here the penalties claimed for each year were
set forth.]

“XI. Said Sophia M. Bristol never resided in Washington
County nor in the State of Minnesota at any time, nor was she
within the State of Minnesota from March 1, 1883, until her
death, in August, 1894, except temporarily, and that the whole
period of time she spent in the State of Minnesota from March 1,
1883, until her death did not exceed one year.

“ XII. On or about the nineteenth day of October, 1894, the
will of said Sophia M. Bristol was duly admitted to probate in
and by the probate court of Ramsey County, in the State of
Minnesota, and such proceedings were had in the matter of said
estate that James Bristol, the executor named in said will, was
duly appointed by said court as the executor of said last will and
testament and of said estate, and the said James Bristol there-
upon duly qualified as such executor and entered upon the dis
charge of his duties as such, and thereafter and on the eighteenth
day of April, 1895, and within the time required by the order duly
made by said probate court for filing claims against the.estﬂt‘b‘
of said Sophia M. Bristol, deceased, said claimant, Washington
County, duly made and filed its verified claim in due form for
all of the said taxes and the said penalties, together with interest
upon the amount of said taxes and penalties for each year fro}n
and after the first day of March, in the year after the yearm
which said taxes were levied, as aforesaid.

« XTTI. That the said Sophia M. Bristol was and for more
than filteen years next prior to her death has been a I‘(’sl‘del}
and citizen of the State of New York, and said James B}'}.Sto‘
the executor above named, is now and for more 't]’Jan fifteen
years last past always has been a resident and citizen of the
State of New York.

«XTV. The court further finds that all of the taxes her
before mentioned were fairly and equally assessgd onJ l .
valuation of the personal property of said Sophia M i”\-u‘li
deceased, for each of the years hereinbef'or?‘ mentioned, &
that no part of said taxes has ever been p&ld.v ' S

As conclusions of law the court found that Washington County

elll-
fair

N
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was entitled to judgment for the amount of the taxes and penal-
ties, together with costs and disbursements, and that “ said claim
of said amount is a just and valid claim against the estate of
Sophia M. Bristol, deceased,” and entered judgment as follows:
“[t is therefore considered, ordered and adjudged — That the
County of Washington, the claimant in this case, do have and
recover of and from the estate of Sophia M. Bristol, deceased,
the sum of sixty-four thousand six hundred eighty-four dollars
and seventy-eight cents ($64,684.78), so found to be due by the
court, and that said sum of sixty-four thousand six hundred
eighty-four dollars and seventy-eight cents ($64,684.78) is a just
and valid claim against the estate of Sophia M. Bristol, deceased,
in favor of said Washington County, besides the costs and dis-
bursements herein to be taxed.”

Mr. C. W. Bunn and Mr. Emerson Hadley for plaintiff in

error,

Mr. Moses E. Clapp and Mr. George 1. Sullivan for defend-

ant i ervor.  Mr. N. . Clapp and Mr. L. L. Manwaring
were on their brief,

M. .(‘ HIER Justion FuLier, after stating the case, delivered
the opinion of the court.

The judgment amounted in effect to the allowance of the
chim payable in due course of administration out of assets of
the estate within the jurisdiction of the probate court. This
a5 50 notwithstanding the domicil of the testatrix and of her
O?ff?CL}tO]? was in the State of New York ; that that was the place
Of_p“"ml)&l administration ; and that the person charged there-
With was the same, Aspden v. Nizon, 4 How. 467 ; Johnson
V. Powers, 139 U. 8. 156, 159. ,

,[ Jur ]m‘iSdithion by direct appeal is invoked on the ground
“_;\: ‘thve ipphcation of the Constitution of the United States
as Involved, and that a law of the State was  claimed to be in

Cofitm\'?ntion of the Constitution of the United States.”

th

he objections of the executor to the allowance of the claim
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and his answer put forward the deprivation of property with-
out due process of law; the abridgment of privileges and im-
munities of citizens of the United States; and the denial of
the equal protection of the laws, as the violations of constitu-
tional safeguards relied on. Of these the first only is pressed
upon our attention and needs to be considered, and that raises
the question whether the laws of the State of Minnesota, as ex-
pounded by the Supreme Court of that State, in authorizing
this judgment, amounted to the taking of property without due
process of law.

In the course of the administration of the estate of Cyrus
Jefferson, deceased, in the probate court of the County of Wash-
ington, Minnesota, a claim was presented in March, 1884, against
the estate for unpaid taxes for the years 1882 and 1883, on
credits secured by mortgages, amounting to about $122,000,
and the claim was allowed. The executors appealed to the dis-
trict court where the order of the probate court was affirmed.
The case was then carried by the executors to the Supreme
Court of Minnesota, which, on May 26, 1886, affirmed the judg-
ment. Jn re Jefferson, 35 Minnesota, 215. It was objected
“that taxes are not debts which can be proved against the es-
tate of deceased persons;” but the court overruled the objec-
tion, saying: “It is not material whether a personal taxisa
debt, in the sense that an action against the person may be
maintained to recover it. It is at least a claim against the prop-
erty which survives the death of the person against whom 161
levied, and remains a claim against his estate. The statute re-
gards it as a debt to be paid out of the estate. In prescribing
the order of preference in which debts shall be paid, x\'hereqt_h‘e
estate is not sufficient to pay all, it provides (Gen. St.‘, 1878,
c. 53, §38) that, after paying the necessary expenses of the fu-
neral, last sickness and administration, the executor or adn}ln-
istrator shall ‘ pay the debts against the estate ig the fo]lgwmg
order. . . . Second, public rates and taxes.’ This, we think, =
conclusive that, for the purpose of proof and payment out (‘J:
the estate, a personal tax is a debt.” The court further he l,
that a tax list or tax duplicate, duly certified b‘).' the cw”f)
auditor, as required by statute, was prima Jacie evidence of te
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due levy of the taxes in it. The main question in the case was
whether credits due to a resident of another State, from resi-
dents within Minnesota, for moneys loaned and invested by,
and which credits were managed and controlled by, an agent
of the creditor, resident within Minnesota, could be taxed in
Minnesota under existing statutes, and the court held that they
could. The court, after referring to the provisions of the stat-
ute that all personal property in the State was subject to taxa-
tion, and that all moneys and credits should be listed by the
owner or his agent, where one or the other resided, said: “It
is to be taken, therefore, as the intent of the statute, that cred-
its, to whomsoever owing, are taxable here if they can be re-
garded as personal property in this State; that is, situated in
this State. To justify the imposition of tax by any State, it
must have jurisdiction over the person taxed, or over the prop-
erty taxed. As Jefferson was not a resident of this State, there
was no jurisdiction over him. But if the property on account
of which these taxes were unpaid was within this State, the
State had jurisdiction to impose them as it might impose a tax
upon tangible personal property permanently situated here,
and to enforce the taxes against the property. The authorities
which we cite in support of the proposition that the credits
taxed had a situs here, fully sustain this.

_“ For many purposes the domicil of the owner is deemed the
§fus of his personal property. This, however, is ouly a fiction,
from motives of convenience, and is not of universal application,
but yields to the actual situs of the property when justice re-
quires that it should. It is not allowed to be controlling in mat-
ters of taxation. Thus, corporeal personal property is conceded
to l.)e taxable at the place where it is actually situated. A credit,
which cannot be regarded as situated in a place merely because
;i;es;l;lzt\(ii‘ l‘esﬁdgs there, must usually'b‘e considered'as having
Cr(*tlito; hf\i?els is ow‘ned,'—at' the dOll?lC]l of jche creditor. The
hate h,e placeseir; _mctliv g;lve 1t a business situs else\Yhere; as
T it o \:iewlrtlo ;el lanfls oflan agent for collect_lon or re-
vested as o )erm(;i ‘ 4 Svoz.inmg”t e mone.y.and kee}?mg 1t In-
2 Ve pe L nent business. .After citing Catlin V. Hall,

rmont, 152; People v. Smith, 88 N. Y. 576; Wilcox v,
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E'llis, 14 Kansas, 588; DBoard of Supervisors v. Davenport, 40
Illinois, 197, and many other cases, the opinion continued thus;
“The obligation to pay taxes on property for the support of
the government arises from the fact that it is under the protec-
tion of the government. Now, here was property within this
State, not for a mere temporary purpose, but as permanently as
though the owner resided here. It was employed here as a
business by one who exercised over it the same control and man-
agement as over his own property, except that he did it in the
name of an absent principal. It was exclusively under the pro-
tection of the laws of this State. It had to rely on those laws
for the force and validity of the contracts on the loans, and the
preservation and enforcement of the securities. The laws of
New York never operated on it. If credits can ever havean
actual situs other than the domicil of the owner, can ever be
regarded as property within any other State, and as under obli-
gation to contribute to its support in consideration of being
under its protection, it must be so in this case.”

It was thus ruled that the tax list of personal property was
prima_facie evidence of the due levy of the taxes; that such
taxes could be proven against decedents’ estates; and that cred-
its secured by mortgages, the result of the business of investing
and reinvesting moneys in the State, were subject to taxation as
having their situs there.

Admonished as to the law of the State in these particulars,
Mrs. Bristol, Mr. Jefferson’s daughter, continued the business of
investing and reinvesting in the same way and through the same
agency until her own death in August, 1894, The state statute
required every person being a resident of the State to list his
personal property, including moneys, credits, etc., for taxation
and “moneys and other personal property invested, loaned or
otherwise controlled by him as the agent or attorney or on ¢
count of any other person or persons ;” and in cases of failure
to obtain a statement of personal property from any cause, It
was made the duty of the assessor to ascertain its amount and
value and assess the same at such amount as he believed to be
the true value thereof. Stat. 1894, c. 11, §§1515, 15463 Stat.
1878, ¢. 11, §§ 7, 38. No question arises here in respect of the
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regular listing of these investments for taxation from 1883 until
and including 1894, nor in respect of the valuation thereof.

Mys. Bristol had invested some $18,000 of her own money,
helonging to her prior to her father’s death, in the same way
and by the same agency, and invested and reinvested in the same
manner that money and moneys derived from notes and mort-
gages held by the agent for Mr. Jefferson, which passed to her
on his death. And these investments were taxable and were
taxed year by year during all this period according to the stat-
utes of the State and the decision of the Supreme Court from
which we have quoted.

It is insisted, however, that this is not so, because in 1885,
which was after the presentation of the claim against the father’s
estate in the probate court, though before the decision by the
Supreme Court, the notes then in the hands of the agents were
delivered to Mrs. Bristol, and thereafter all new notes taken in
lele business were sent to her and kept by her in her home in
New York. DBut these notes were payable as before at the office

of the agents in Minnesota ; the mortgages secaring the notes
were retained by the agents, and the notes were returned to the
agents from time to time, whenever required by them, for the
purpose of renewal, collection or foreclosure of securities; the
agents continued to collect the money due on the notes, and to
make loans in the name of Mrs, Bristol, sometimes under her

husband’s direction

\ , but generally on their own judgment ; and

ey remitted money to Mrs. Bristol whenever she called for the
sime, while what was not received by her was invested in new
‘-Uil‘lS.v It also appeared that Mrs. Bristol had given the agents
“power of attorney empowering them to satisfy or discharge,
(:llattl)e :il)lfdil;l assi‘g‘n, any an(}' all mortgages in her name in the
— L‘}nneaota and Wisconsin, but that she revoked this
wirument after the death of one of the agents, and about No-

Ve P - . .
mber, 1890, thereafter executing satisfactions of mortgages
erself, =

‘ } e.vertheless the busin
In Minnesota, w,
been ¢

that, t}

essof loaning money through the agency
Ota was continued during all these years just as it had
“7?'1‘"2'(1 on before, and we agree with the Circuit Court
'© fact that the notes were sent to Mrs, Bristol in New
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York, and the fact of the revocation of the power of attorney,
did not exempt these investments from taxation under the stat-
utes as expounded in the decision to which we have referred.
And we are unable to perceive that any rights secured by the
Federal Constitution were infringed by the statutes as thus in-
terpreted so far as the sefus of these loans and mortgages was
concerned.

In New Orleans v. Stempel, 175 U. S. 809, certain taxes were
levied on money on deposit, and also on money loaned on inter-
est, credits and bills receivable, and it was held by this court
that the statutes of Louisiana, as interpreted by the courts of
that State, in authorizing such assessment, did not violate the
Constitution of the United States. There the money, notes and
evidences of credits were in fact in Louisiana, though their
owners resided elsewhere. Still under the circumstances of the
case before us, we think, as we have said, that the mere sending
of the notes to New York and the revocation of the power of
attorney did not take these investments out of the rule.

Persons are not permitted to avail themselves for their own
benefit of the laws of a State in the conduct of business Withl_ll
its limits, and then to escape their due contribution to the p‘ubhc
needs through action of this sort, whether taken for convenience
or by design.

In NVew Orleans v. Stempel it was remarked: “ With reference
to the decisions of this court it may be said that there has never

been any denial of the power of a State to tax securi?igs situat?d
as these are, while there have been frequent recognitions of its
power to separate for purposes of taxation the situs of poreSs’
property from the domicil of the owner. ] In Zuappon
v. Merchants National Bank, 19 Wall. 490, the rullpg was thit
although shares of stock in national banks were In a Cert'fm?
sense intangible and incorporeal personal Property, the’ l'”f
might separate them from the persons of theu; owners for p!lllo
poses of taxation, and give them a sifus of their owvn. ‘ Se@ dl,‘“
Pullman’s Car Company v. Pennsylvania, 141 U. 8. 181"]’11'
where the question of the separation of personfll P"(’Per_t:V “O\.l
the person of the owner for purposes of taxa.tlon was (115/§H§ZS:7I,,
at length, As also the case of Savings Society v. Mulinoma
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County, 169 U. 8. 421, 427, in which a statute of Oregon taxing
the interest of a mortgagee in real estate was adjudged valid,
although the owner of the mortgage was a non-resident.” In
the latter case the subject was much considered, and Mr. Justice
Gray, delivering the opinion of the court, said: “ The authority
of every State to tax all property, real and personal, within its
jurisdiction, is unquestionable. McCQulloch v. Maryland, 4
Wheat. 316, 429. Personal property, as this court has declared
again and again, may be taxed, either at the domicil of its owner,
or at the place where the property is situated, even if the owner
is neither a citizen nor a resident of the State which imposes the
tax. Zappan v. Merchants Bank, 19 Wall. 490, 499 ; State
Railroad Tax Cases, 92 U. 8. 5715, 607; Coe v. Errol, 116 U. S.
817, 5245 Pullinan’s Car Co. v. Pennsylvania, 141 U. 8. 18,
22, 277
Accepting the views of the state court in relation to the state
statutes and proceedings thereunder, and concluding that the
Gonstitution of the United States did not operate to prohibit the
exercise of the power to tax these investments, it follows that
the Circuit Court did not err in sustaining the validity of the
taxation.  But it is further contended that, as Mrs. Bristol was
4 non-resident, the power to tax could be exercised only as
Against the very property taxed ; that these assessments did not
constitute judgments in personam ; and that judgment against
her estate could not, therefore, be rendered upon them. The
state statute provided that claims for taxes should be preferred
to ordinary debts, (Stat. 1894, c. 45, § 4529,) and, as has been
seen, the Supreme Court has decided that, ¢ for the purpose of
proof and payment out of the estate, a personal tax is a debt.”
'llelft:(l)grttﬁl for that purpose, so treated taxes, but not as 'being
C()ntribute(‘z u:lual acceptation of the tern‘l. The obligation to
i [01 :e support of government in return for the pro-
B COntmctdL v ctmtages aﬁ'ordt.ad by governm(_ant is not dependent
Wi » but on the exercise of the public will as demanded
Y the public welfare.
l)lfl>p\;:$thxe \1\1“'8 of M}nnesota, moneys, fzredits and other personz‘ml
N+ . requwed to be listed, eljcher by the owner or his
» Provisions were made for notice; for action by the as-
VOL. cLxxvir—10
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sessor in case of failure to list; for a board of review, meeting
at a specified time; for the delivery of lists (in tax books) to the
county treasurers, who were duly authorized to receive and col-
lect the taxes named therein; that personal property taxes un-
paid on the 1st of March next after they became due should be
deemed delinquent ; for the filing of delinquent lists in the appro-
priate office ; for issue of warrant; for the distraint of goods
and chattels; for personal judgment on service of citation; and
for proceeding against non-residents by attachment and publi
cation of notice. (Gen. Stat. 1894,¢.11; Gen. Stat. 1878, c. 11

By section 1623, Gen. Stat. 1894, (Gen. Stat. 1878, c. 11,
§ 105,) it was provided that: “ The taxes assessed upon personal
property shall be a lien upon the personal property of the per-
son assessed from and after the time the tax books are received
by the county treasurer.”

Thus it appears that on the return of the delinquent tax list,
the amount of the tax could be collected by distraint of goods
and chattels, or by proceedings by attachment and publication,
judgment in which would operate on the property taken in at-
tachment, by garnishment or otherwise. There was no want of
- due process in all this, for while the non-resident came 1.1nder
the obligation to pay, appropriate notice and opportunity %
contest were afforded. And if a personal action were brought
and service obtained, the defendant would not be cut off from
any competent defence, as the delinquent list would not neces-
sarily be held conclusive. In this case no defence on the merits
appears to have been relied on except the want of sifus.

Dewey v. Des Moines, 173 U. S. 193, cited by plaintiff n
error, is not to the contrary. What was ruled there was that a
citizen of one State cannot be cast in a personal judgment In
another State on an assessment levied there on real estate for a
local improvement, without service on him, or voluntary ap-
pearance, or some action on his part amounting to consent {0
the jurisdiction. '

This brings us to consider the plea of the sta,t:xte of ].ITX-[‘L
tions interposed as to the taxes for the years 1883 to 1883 -
clusive. . s

Mrs. Bristol died in August, 1394 ; the will was admitted t
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probate by the probate court of Ramsay County, October 19,
1804 ; Washington County filed its claimn for taxes in that court
April 18, 1895 ; the statute of limitations provided that actions
“upon a liability created by statute” should be barred by the
lapse of six years. Stat. 1894, c. 66, § 5186. This statute ap-
plied to actions brought in the name of or for the benefit of the
State. §5142. The right to proceed to enforce these taxes
commenced the first of April of the year following that for
which they were levied. If this had been a personal action
brought against Mrs. Bristol in her lifetime, the plea of the stat-
ute was open to be defeated by the fact of her non-residence,
(§5145,) but treating the filing of the delinquent lists as pro-
ceedings n rem, it is contended that the statute applied.

In County of Redwood v. Winona & St. Peter Land Co., 40
Minnesota, 512, the statute of limitations of six years was held
toapply to proceedings to enforee the collection of taxes against
real estate, and to the same effect are Mower County v. Crane,
51 Minnesota, 201; Pine County v. Lambert, 57 Minnesota, 203 ;
State v. Norton, 59 Minnesota, 424. In the first cited case it
appeared that certain lands having been taxed, were in 1883
assessed and a tax levied for each year for fifteen years prior to
that time. On an application for judgment against the land it
was objected that the statute of limitations had run as to all
taxes where the application for judgment could have been made
SIX years or more prior to the time it was made, if the land had
been taxed at the time it should have been taxed under the stat-
:ttftl;ltidnth’\e[ court sustained the objection. Tt was held that by
St thelsmllnnesom the statute of limitations ran against the
“ Cleatedtb esétlstd:ams{: an individual ; that a tax was a liabil-
S i) 1d ube that although statutes of limitation may
\Jhemlly e pPp lcld le only to actions, they are to be construed
thigr e, I?P])tmd tO“dH proceedings that are analogous in
cufirae] .m.l|ndi lons 50 as to make the right souwht to be
= status a form of procedure, the test as to whether
2pply to all luvr? &P]Phes Upon this principle they are held to
11resé11t. = aI;o 1Si “1 iich may be the subject of actions, however
their Sth~e k, mat; it they furmsl‘l a rule for cases analogous in

er, but for which a remedy unknown to the
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common law has been provided. They have also been applied
by analogy to proceedings in admiralty, to claimsin bankruptey,
or in probate court, although not within the strict letter of the
statute. . . . A taxbeing a liability created by statute, and
the filing of the delinquent list being, as the statute declarcs,
and as we have held, the institution of an action against the
land for the recovery of the tax appearing against it in the list;
and, inasmuch as the nature of the right sought to be enforced,
and not the mode of procedure, is the test,— we are unable to
see why it should make any difference whether the action is in
rem Or in personam,—against the property instead of against
its owner. We have therefore come to the conclusion that these
proceedings are, within the meaning of the statute, ‘an action
upon a liability created by statute,” and are barred as to all taxes
for the enforcement of which such proceedings might have been
instituted more than six years before the commencement of the
present proceedings, had such taxes been assessed in the proper
year.” '

The estate of Mrs. Bristol is liable to respond to this claim
because these taxes were lawfully levied in respect of ber prop-
erty situated in Minnesota when the levies were made; and
the statute gave a lien for them against all her personal property
within the jurisdiction. Collection could have been enforced by
distraint, or by attachment, and in either case could only have
been made out of the property sequestered. In the l)eﬂfllqg
proceeding then which seeks to subject assets of the estate \\'ltlll;l
the jurisdiction to payment of the claim it seems to us the I‘T-
ing of the Supreme Court is applicable. In other words, tl 173
filing of the delinquent lists had reference ta property.'.ﬂln' :
personal judgment could not have been taken thereon W ithout
service of citation.

Hence in a subsequent proceeding to enforce colle:
property of the decedent, the rule which was appli o
ceedings to obtain judgment against real est:_%te would a}l>1l>€‘«1:()s[
be applicable in principle. If the county of .Redwoodl Jd]' o
its right to enforce the assessments, (supposing they ba Ou['”".
made when they should have been,) by lapse of time, the couny

ction from
ed to pro-
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of Washington may well be held subject to a similar deprivation
in respect of the allowance of a portion of its claim.

Reversed, and, the cause remanded with direction to exclude
the taxes for the years 1883 to 1888, inclusive, and to ren-
der judgment for the taxes and penalties after the latter
year, with interest on the aggregate sum thereof from June
99, 1898, the date of the judgment below.

Mg, Justice Warre concurred on the ground of stare decisis.

UNION REFRIGERATOR TRANSIT COMPANY vw.
LYNCH.

ERROR TO THE SUPREME COURT OF THE STATE OF UTAH.
No. 207. Argued March 21, 1900.—Decided April 9, 1900.

Cars of the Union Refrigerator Transit Company, a corporation of Ken-
tucky, engaged in furnishing to shippers refrigerator cars for the trans-
portation of perishable freight, and which were employed in the State of
Utah for that purpose, were subject to taxation by that State.

'Tn}a Union Refrigerator Transit Company filed its bill in the
Dlsmct Court in and for Salt Lake County, State of Utah,
against Stephen H. Lynch, treasurer of Salt Take County and
collector of taxes therein, alleging : “That it is and was ciuring

all the times hereinafter mentioned a corporation duly organ-

L/f dKael:iueTlet.mg Unfler apd by virtue of the laws of the State
e cit(i Qf,-Lth&_t 1ts pr'mmp'a,l office and place of business is
exclusi\’vely 0 101“5\71'116’ in said S‘ntaFe, and was and is engaged
e ﬂ\lf 11t1 the busmgss of furn1§h1ng to shippers refrigerator
o ol o? Q‘Ffinsl)f)rtatlon of perishable freight over the vari-
i laé r?ads throughout tbe.United States and of solic-
attezl tiorl1 : ter: s for suc.h cars and giving to the said cars needful
ol durim\&mous. p01'nts in transit ; that the said cars are and
e s 1e sald times tllne sole property of the plaintiff,

not and were not during any of the said time allotted,
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leased, rented or furnished under contract to any railroad com.
pany or companies or carriers of freight; nor were they run on
any particular line or lines of railroad ; nor were they confined
to any particular route or routes, nor in any particular trains,
nor at any specified or agreed times, but are and were run indis-
criminately over the lines of railroad over which consignors of
freight shipped in such cars choose to route them in shipping.

“The plaintiff further alleges that the business in which said
cars, including the cars hereinbefore mentioned, are and were
during the said times engaged in was exclusively interstate
commerce business, being confined to interchange and transpor-
tation of perishable products of the various parts of the United
States from points in some of said States to points in others of
the said States ; that plaintiff has not now and has not had any
office or place of business within the State of Utah, and that
all freight transported in plaintiff’s cars in or through the State
of Utah, including the cars hereinafter mentioned, was trans
ported in said cars either from a point or points in a State of
the United States outside of the State of Utah to a point or
points within the State of Utah, or from a point or points within
the State of Utah to a point or points without the State of Utah,
or between points neither of which were within the State of
Utah; and that said cars were within the said State of Utah
at no regular intervals nor in any regular number, and when
in said State of Utah were only within it in transit, except 0
load or unload freight shipped from within out of said State or
coming into said State from without the same or in the trans
portation of freight entirely through or across said State, and
at such times the said cars were only transiently present for the
said purposes and not otherwise.

“ And plaintiff further alleges that said cars do not a'nd (
abide, nor have they at any time had any sifus within the s
State of Utah, nor has this plaintiff, nor has it heretofore at an};
time had other property of any description whatsoever Jocate
within the State of Utah. L

“ And plaintift alleges that its cars so used as.he.rembetolréi
stated, and not otherwise, are not subject to tax within the sal
State for any purpose whatsoever.

lid nob
qid
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“ That, notwithstanding the aforesaid facts, the state board of
equalization of the State of Utah unlawfully and wrongfully on
the 14th day of August, 1897, assessed and valued, of the prop-
erty of the plaintiff, ten cars of the aggregate assessment of
$2600, for all purposes of county and state taxation for the
year 1897, and thereafter wrongfully and unlawfully apportioned
the said assessment to the several counties in the said State of
Utah through which lines of railway pass and over which the
said cars might pass or be transported ; that among the coun-
ties to which said apportionment was made was the county of
Salt Lake, and there was by the said board apportioned to said
county of Salt Lake of the said assessment the sum of $210.00.

“That the taxes levied upon the said property so assessed and
apportioned to Salt Lake County for state, state school, county,
city and city school taxes amounted to the sum of $5.76 ; that
the said tax was and is by reason of the aforesaid facts illegal
and void.”

Plaintiff then averred the payment of the tax, under written
protest, claiming the tax to be illegal, in order to avoid the
seizure and sale of its property and to prevent incurring the
Ptfnalties provided by law, and prayed judgment for the sum of
$5.76 and interest, and for costs. Defendant filed a general
demgrrer to the complaint, which was sustained, and, plaintiff
elect'mg'. not to amend but to stand on its complaint, judgment,
of dismissal with costs was entered. The cause was then taken
to the Supreme Court of Utah and the judgment affirmed.

18 I’ta'h,‘ 378. Thereupon this writ of error was allowed by
the Chief Justice of that court.

M. Percy Werner for plaintiff in error. Mr. Parley L. Wil-
tiams was on his brief,

3 317’ Josep/z L. Rawlins for defendant in error. Mr. Charles
. Varian was on his brief.

Mz. Cgr J USTICE F

M ULLER, after stating the case, delivered
the opinion of the court ’ 2

The constitution of the State of Utah provided that: ¢« All
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property in the State, not exempt under the laws of the United
States, or under this constitution, shall be taxed in proportion
to its value, to be ascertained as provided by law;” and that:
“All corporations or persons in this State, or doing business
herein, shall be subject to taxation for state, county, school,
municipal or other purposes, on the real and personal property
owned or used by them within the territorial limits of the au-
thority levying the tax.” Constitution, Art. 13, § 2, 10.

Some question was raised in the Supreme Court of Utah as
to the proper construction and scope of the state statutes in re-
spect of taxation, but the court held that by those laws all prop-
erty, owned or used by railway, car, telephone, telegraph and
other companies, within the territorial limits of the State, was
subjected to taxation according to its value regardless of the
domicil of its owner.

The contention on this writ of error is that the taxation of
the ten cars of plaintiff in error was forbidden by the Constitu-
tion of the United States because they had no situs for that pur-
pose in the State of Utah, and the tax imposed a burden on in-
terstate commerce.

In American Refrigerator Transit Company v. Hall, 174 U.8.
70, quotations were made from the opinions in Pullman’s Pal-
ace Car Company v. Pennsylvania, 141 U. 8. 530; Adamns Er-
press Company v. Ohio, 165 U. 8. 194, and Adams Eupress
Company v. Ohio, 166 U. S. 185, and the conclusion of the court
was thus expressed : “It having been settled, as we have seen,
that where a corporation of one State brings into another, t_O
use and employ, a portion of its movable personal property, 1t
is legitimate for the latter to impose upon such property, thus
used and employed, its fair share of the burdens'of taxation im-
posed upon similar property used in like way by its own citizens,
we think that such a tax may be properly assessed and collef:tﬂd,
in cases like the present, where the specific and indi'vulual IFQTS
of property so used and employed were not continuously ?'e
same, but were constantly changing, according to the exige fl?‘es
of the business, and that the tax may be fixed by an appraise-
ment and valuation of the average amount of the property tnuis
habitually used and employed. Nor would the fact that sucil
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cars were employed as vehicles of transportation in the inter-
change of interstate commerce render their taxation invalid.”

The case before us involves the taxation by the State of Utah
of certain cars belonging to a corporation of Kentucky ; the
case cited involved the taxation by the State of Colorado of cer-
tain cars belonging to a corporation of Illinois; and if this case
comes within the rule laid down in that case, nothing further
need be said.

In that case the facts were stipulated; and it appeared that
the American Refrigerator Transit Company was a corporation
duly organized and existing by virtue of the laws of the State
of Tllinois, with its principal office in the city of East St. Louis
in said State; that it was engaged in the business of furnishing
refrigerator cars for the transportation of perishable products
over the various lines of railroads in the United States; that
these cars were the sole and exclusive property of the plaintiff,
and that the plaintiff furnished the same to be run indiscrimi-
na'tely over any lines of railroad over which shippers on said
railroads might desire to route them in shipping, and furnished
the same for the transportation of perishable freight upon the
direct request of shippers or of railroad companies requesting
the same on behalf of shippers, but on the responsibility of the
carrier and not of the shipper; and plaintiff had not and never
had had any contract of any kind whatsoever by which its
cars were leased or allotted to or by which it agreed to furnish
lts ?”’S to any railroad company operating within the State
of Colorado; that it had and had had during said times no
(t)lfﬁce or place of business nor other property than its cars within
P;Eir?ttiaflft'z (;1; 11(;(;101*3(10, and that all the freight trans.ported. in
g G gor through the Sjr,ate of Colorado, including
.0 'eis‘e , Was ‘Erz?nsported in such cars either from a
i o }aonz)ib Ef' the Ln{ted States outside of the State of Col-
the State Oprc?lor]nl the bta.te of C‘iolorado,. or from a point in
points Wholljr outa'( otoa point outside of said State, or between

side of said State of Colorado, and said cars

never w ) . . i
tim fré run in said State in fixed numbers nor at regular
€S, nor as a reg

certain cars ever in

ular part of particular trains, nor were any

the State of Colorado, except as engaged in
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such business aforesaid, and then only transiently present in
said State for such purposes.

All these matters were set up, mutatis mutandis, in the com-
plaint in this case in substantially the same language employed
in setting forth the facts in that case. But it was also there
stipulated : “That the average number of cars of the plaintif
used in the course of the business aforesaid within the State of
Colorado during the year for which such assessment was made
would equal forty, and that the cash value of plaintiff’s cars
exceeds the sum of $250 per car, and that if such property of
the plaintiff is assessable and taxable within such State of Colo-
rado, then the amount for which such cars, the property of
the plaintiff, is assessed by said state board of equalization is
Just and reasonable, and not in excess of the value placed upon
other like property within said State for the purposes of taxa-
tion.”

The complaint in this case contained no averment as to the
average number of cars of plaintiff in error used in the State of
Utah, but it did show that the company was doing business in
Utah in the year for which the tax in question was levied, and
that it was running its cars into and through the State, using,
employing and caring for them there for profit, in the same
manner as the cars in that case, and it was not alleged that
the assessment by the state board of equalization was unreason-
able, or unjust, or in excess of the valuation of other like prop-
erty for taxation, or that the method of apportionment Was
erroneous. The presumption is that the action of the taxing
officers was correct and regular, and that the number of cars
assessed by the state board of equalization was the average
number used and employed by plaintiff in error in the State of
Utah during 1897.

The objection is not that too many cars were assessed, or that
they were assessed too much, or in an improper manner, even 1:
we could consider such questions, but simply that they coul

not be taxed at all. And this objection was considered and

overruled in the case to which we have referred.
Judgment affirmed.
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Mg, Justice WarTe did not hear the argument and took no
part in the consideration and disposition of this case.

MURPHY o». MASSACHUSETTS.

ERROR TO THE SUPERIOR COURT OF THE STATE OF MASSACHUSETTS.
No. 480. Argued February 28, March 1, 1900. — Decided April 9, 1900.

Murphy was tried in a state court of Massachusetts on an indictment charg-
ing him with embezzlement; was convicted; and was sentenced to im-
prisonment for a term, one day of which was to be in solitary confine-
ment, and the rest at hard labor. He remained in confinement for nearly
three years, and then sued out a writ of error, and the judgment was
reversed on the ground that the sentence was unconstitutional. The case
was then remanded to the court below to have him resentenced, which was
done. Before imposing the new sentence the court said that as he had
:.\h'e:ldy suffered one term of solitary confinement, the court would not
Impose another, if a written waiver by the prisoner of the provision
therefor were filed. He declined to file such a waiver, and the sentence
was accordingly imposed. Upon his taking steps to have the sentence
set aside, held that his contention in that respect was unavailing.

Pravrrr in error, a citizen of the Commonwealth of Massa-
chusetts and of the United States, was tried in the Superior

Court of Massachusetts on an indictment which charged him in
sixty-four counts with the embezzlement of different sums of
l}non’ﬂ‘y on different days between July 19, 1892, and Novem-
tlef :“a 1893, contrary to the provisions of section forty of chap-
[:31‘1203 of the Public Statutes of Massachusetts; was found
z(:)?lutl,\:, ztmd on May 29: 1896, was sentenced under chapter 504
the (:OinTtutes' of 1895 t)o 1mpri.sonment in the state’s prison of
- morenz)ln wealth at Boston for the term of not less than ten
ol t){.m fifteen years, one day thereof to be in solitary
eXecution‘nf d?q the residue at hard labor, and on that day, in
e iO Sdil'd sentence, was committed to that prison. He
P, n S? Itary confinement for one day and in the prison
tnuously from May 29, 1896, to January 7, 1899.
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On June 8, 1898, he sued a writ of error out of the Supreme
Judicial Court of Massachusetts, and on January 6, 1899, that
court reversed the sentence of the Superior Court on the ground
that the statute of 1893, c. 504, was unconstitutional so far as
it related to past offenses, and remanded the case to the Supe-
rior Court under Public Statutes, e. 187, § 13, to be resentenced
according to the law as it was when the offenses were com-
mitted, and before the statute under which he had been sen-
tenced took effect. 172 Mass. 264.

January 7, 1899, he was brought before the Superior Court
pursuant to that direction, and resentenced according to the
provisions of Public Statutes, c. 203, § 20, and Public Statutes,
c. 215, § 23, the sentence being to the state’s prison for nine
years, ten months and twenty-one days, the first day thereof to
be in solitary confinement, and the residue at hard labor. Be
fore imposing this sentence the court stated to Murphy’s attor-
ney that as Murphy had already suffered one term of solitary
confinement for the offenses for which he was now to be sen-
tenced, it would prefer not to sentence to solitary confinement,
and that it would not do so, if a written waiver by the prisoner
of the provision therefor were filed; but the attorney did not
feel justified in filing such a waiver. Murphy duly excepted to
the sentence last imposed, and requested that all his rights‘be
reserved. Exceptions having been allowed, the case was caried
on error to the Supreme Judicial Court, which overruled them.
54 N. E. Rep. 860. This writ of error was then sued out.

Mr. Ezra Ripley Thayer for plaintiff in error. /7. lﬂ?l"'f'f
D. Brandeis and M. Edward F. McClennen were on his briek

M. Hosea M. Knowlton for defendant in error. M. Arilur
W. DeGoosh was on his brief.

Mr. Crier Justice FuLier delivered the opinion of the court
The specification of errors in the brief of coungel isas ff)l-
lows: “The contention of the plaintiff in error 1s that the
sentence under which he is now held puts him twice I Jeop-
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ardy, and that such double jeopardy abridges his privileges
and immunities as a citizen of the United States, and deprives
him of his liberty without due process of law.”

Laying out of view the suggestion that the immunity from
double jeopardy or double punishment of a citizen of Massa-
chusetts, in Massachusetts, is an immunity possessed by him
as a citizen of the United States as contradistinguished from
a citizen of Massachusetts, we inquire whether any law of
Massachusetts abridges such an immunity, and whether that
or any other action of that Commonwealth deprives plaintiff
in error of his liberty without due process of law. If there
be no such law, and if he is suffering no such deprivation, we
need not be curious in explanation of the particular ground of
our exercise of jurisdiction.

The statutes of Massachusetts have provided since 1851 (act
of April 30, 1851, c. 87) that “ when a final judgmentin a crimi-
nal case is reversed by the Supreme Judicial Court on account
of error in the sentence, the court may render such judgment
therein as should have been rendered, or may remand the case
for that purpose to the court before which the conviction was
had.”  Acts of 1851, p. 602, c. 87; Pub. St. c. 187, §13.

In this case it was on account of error in the sentence as
originally imposed that that sentence was set aside. All the
proceedings prior thereto stood unimpugned, and the Superior
Court merely rendered the judgment which should have been
r<.3n<lell‘ed before. And this was done under the statute by
direction of the Supreme Judicial Court, whose interposition
1121'(1 been invoked by plaintiff in error.
lhe.legal effect of the statute was to make it a condition of
e brmgmg of writs of error in criminal cases that if the error
\Vas one in the award of punishment only, that error should be
ﬁ?;{e?f)‘ed, and, as remarked by Chief Justice Shaw, this did not
mm;j‘)m;l]e gur(ljdame‘nﬁal principles of right. Jc'wg.ui?w v. Com-
beer heldl,th t l;}S]h 279. Indeed, in many jurisdictions it has
bis boup at the appellate court has the power, when there
tial oo ta? erroneous sentenpe, to remand the case to .the
Staize, 9 81“U0§ sentence according to law. Reynolds v. United

i - . 145, 168; In 7¢ Bonner, 151 U. S. 242; Hen-

tl
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derson v. People, 165 Illinois, 607 ; Beale v. Commonwenlth, %
Penn. St. 11. And we have repeatedly decided that the review
by an appellate court of the final judgment in a criminal case,
however grave the offense of which the accused is convicted,
is not a necessary element of due process of law, and that the
right of appeal may be accorded by the State to the accused
upon such conditions as the State deems proper. M¢Hanev.
Durston, 153 U. 8. 684; Andrews v. Swartz, 156 U. S. 272;
Holl v. Lehlback, 160 U. S. 293, 297.

As this statute was reasonable, was intended for the benefit
of the accused as well as of the community, and was entirely
within the admitted powers of the State, we are unable to see
that it is in itself open to attack as being unconstitutional; and
as this plaintiff in error set the proceedings in question in motion,
and they conformed to the statute, we do not perceive how they
can be regarded as otherwise than valid.

In prosecuting his former writ of error plaintiff in error vol
untarily accepted the result, and it is well settled that a con-
victed person cannot by his own act avoid the jeopardy in which
he stands, and then assert it as a bar to subsequent jeopardy.

Ball v. United States, 163 U. S. 662, illustrates the rule.
There Millard F. Ball, John C. Ball and Robert E. Boutwel
had been indicted, in the Circuit Court of the United States for
the Eastern District of Texas, for the murder of one Box, and
on trial Millard F. Ball had been acquitted and discharged, and
John C. Ball and Boutwell convicted and sentenced to death.
The condemned having brought the case here on error, it Was
held that the indictment was fatally defective, and the judgment
was reversed and the cause remanded with a direction fo quash
the indictment. Ball v. United States, 140 U. 8. 118. The
mandate went down, the indictment was dismissed, and a new
indictment was returned against all three defendants. To this
Millard F. Ball filed a plea of former jeopardy and form‘el" ac
quittal, and John C. Ball and Boutwell filed a plea of former
jeopardy by reason of their trial and conviction upon the former
indictment, and of the dismissal of that indictment. Both these
pleas were overruled, defendants pleaded not guilty, were col-
victed and sentenced to death.
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On their writ of error this court held that a general verdict
of acquittal upon the issue of not guilty to an indictment under-
taking to charge murder, and not objected to before the verdict
as insufficient in that respect, is a bar to a second indictment
for the same killing. Mr. Justice Gray, delivering the opinion,
said :

“An acquittal before a court having no jurisdiction is, of
course, like all the proceedings in the case, absolutely void, and
therefore no bar to subsequent indictment and trial in a court
which has jurisdiction of the offense. Commonwealth v. Peters,
12 Met. 387; 2 Hawk. P. C. ¢c. 35, § 3; 1 Bishop’s Crim. Law,
§1028. DBut although the indictment was fatally defective, yet,
if the court had jurisdiction of the cause and of the party, its
julgment is not void, but only voidable by writ of error, and
until so avoided, cannot be collaterally impeached. If the judg-
ment is upon a verdict of guilty, and unreversed, it stands good,
and warrants the punishment of the defendant accordingly, and
he could not be discharged by a writ of Aabeas corpus. FHi
purte Parks, 93 U. 8.18. If the judgment is upon an acquittal,
the defendant, indeed, will not seek to have it reversed ; and
the government cannot. United States v. Sanges, 144 U. S. 310.”

The judgment was reversed as to Millard F. Ball, and judg-
ment rendered for him upon his plea of former acquittal.

.But as to John C. Ball and Boutwell, it was ruled that the
Circuit Court rightly overruled their plea of former jeopardy,
and it was said (163 U. S. 662, 671):

“Their plea of former conviction cannot be sustained, because
Upon a writ of error, sued out by themselves, the judgment and
sentence against them were reversed, and the indictment ordered
to be dismissed. How far, if they had taken no steps to set
aside the proceedings in the former case, the verdict and sen-
lenge therein could have been held to bar a new indictment
algamst them, need not be considered, because it is quite clear
that a.defendant, who procures a judgment against him upon
i:l(ﬁl?;hctment to be set aside, may be tried anew upon the same
\vhith}?nt, or upon another indictment, for the same offense of
i 8051'2(1 been convicted. Hopt v. Utah, 104 U. 8. 631;

+B.0745 114 U. 8. 488 ; 120 U. 8. 430 ; Regina v. Drury,
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3 Cox Crim. Cas. 544 ; 8. C. 3 Car. & Kirw. 193 ; Commonwealih
V. Gould, 12 Gray, 171.”

Tested by these rulings, plaintiff in error’s original sentence
was not void but voidable, and if the sentence had been con-
plied with he could not have been punished again for the same
offense. Commonwealth v. Loud, 3 Met. 328. DBut as the origi-
nal sentence was set aside at his own instance, he could not
allege that he had been in legal jeopardy by reason thereof.

In Ex parte Lange, 18 Wall. 163, Lange had been found guilty
of an offense which was punishable by imprisonment o7 fine, but
the Circuit Court sentenced him to imprisonment and fine. e
paid the fine, and thereafter the Circuit Court vacated the
former judgment, and sentenced him again to imprisonment
only. It was held that it was a fundamental principle that no
man could be twice punished by judicial'judgments for the saine
offense, and that when a judgment had been executed by full
satisfaction of one of the alternative penalties of the law, the
court could not change the judgment so as to impose another.
The present case does not fall within that decision, for here an
erroneous judgment was vacated on the application of the ac-
cused ; the original sentence had not been fully satisfied ; and
the second sentence was rendered in pursuance of the applicable
statute.

We repeat that this is not a case in which the court undertook
to impose én énwvitum a second or additional sentence for the
same offense, or to substitute one sentence for another. On the
contrary, plaintiff in error availed himself of his right to have
the first sentence annulled so that another sentence might be
rendered. And as the decision which he sought and obtained
involved the determination that he had been improperly sei-
tenced under chapter 504 of the Statutes of 1895, providing for
so-called indeterminate sentences, but should have been sl
tenced under antecedent statutes, which differed from that, 1t
followed that the second sentence must be a new sentence to the
extent of those differences, and might turn out to be for a longer
period of imprisonment.

Chapter 504 of the Statutes of 1895 provided for the estab-_
lishment by the court of a maximum and minimum term of
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imprisonment, and for a permit to the convict to be at liberty
after the expiration of the minimum term, some changes being
made in this regard by chapter 371 of the Statutes of 1898.
Section 20 of chapter 222 of the Public Statutes, in force when
the offences charged were committed, provided for certain de-
ductions to be made for good behavior. These and other stat-
utes bearing on the subject are fully set forth and examined in
Murphy v. Commonwealth, 172 Mass. 264. And it is insisted
that, under the present sentence, even if the prisoner received
the maximum deduction, he cannot be released as soon as he
might have been released under the original sentence, and that -
moreover he cannot receive as large deductions under this sen-
tence as he might have received if it had been pronounced in the
first instance.

But we agree with the Supreme Judicial Court in the opinion
that even if this were so, it would make no difference in principle
so far as the validity of the second sentence was concerned.

In Jacquins Case, 9 Cush. 279, the Supreme Judicial Court,
in lieu of the prior sentences, sentenced the defendant to certain
years of imprisonment, ¢ the term to be computed from the time
when the first sentence commenced its operation.”
~In the case at bar, the accused was originally sentenced to
imprisonment for the term of not less than ten nor more than
ﬁf§een years. This being set aside, and the Superior Court,
being manifestly of opinion that imprisonment for twelve years
and six months was the punishment demanded under the cir-
cumstances, deducted from twelve years and six months, two
years, seven months and nine days, which he had already served,
and sentenced him to nine years, ten months and twenty-one
days. As the original sentence had been vacated on the appli-
cation of the aceused it is clear that if the second sentence were
productive of any injustice the remedy was to be obtained in
another quarter and did not rest with the court.
t»"rll;ze dSlzlperior Court., being obliged to render a sPeoiﬁo sen-
e C; educted the time Murphy had serve('i notwithstanding
lrnis \vrsis rgally occupied the same posture as if he had sued out
iy of error on the da.y he was first sentenced, and the mere

at by reason of his delay in doing so he had served a
VOL. oLxxvii—11
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portion of the erroneous sentence could not entitle him to assert
that he was being twice punished. Perhaps the court was the
more moved to do this because six months after Murphy had
been sent to the state prison the Supreme Judicial Court indi-
cated in Commonwealth v. Brown, 167 Mass. 144, that the in-
determinate sentence act might be applicable to convictions for
offences committed prior to its passage, although the question
was not definitely presented and disposed of, and then to the
contrary, until raised on Murphy’s writ of error. 172 Mass. 264.
But, however that may be, the plea of former jeopardy or of
- former conviction cannot be maintained because of service of
part of a sentence, reversed or vacated on the prisoner’s own
application.

And so as to the infliction of one day’s solitary confinement.
The Massachusetts statutes provide that where the punishment
of imprisonment in the state prison is awarded, solitary con-
finement not exceeding twenty days at a time shall form part
thereof. This requirement was complied with here by the in-
fliction of one day. This was part of the sentence, but not in
itself a distinet and separate punishment, and when the sentence
was vacated the second sentence necessarily contained some
solitary confinement as part of the imprisonment. ~Apparently
this might have been dispensed with by the consent of the con-
viet, but this he refused to give.

In People ex rel. Trezza v. Brush, 128 N. Y. 529, 536, Trezza
had been sentenced to death, and prosecuted an appeal to the
Court of Appeals of New York, pending which he was taken
to the state prison and detained in close confinement. Heap-
plied for the writ of sabeas corpus on the ground that he had
been once punished, which was denied. The Court of Appeﬂlls
held that by the statute an appeal from a conviction in a cap>
tal case stayed the judgment of death only, and not that part
of the judgment which provided for the custody of the def.end-
ant between his removal to the state prison and his execution:
and Andrews, J., speaking for the court, said: It not infre
quently happens that the execution of a sentence to 11'11]71‘.1?0“‘
ment continues, notwithstanding an appeal. The COH.VICt‘s ir he
obtains a reversal of the judgment, and is again conv{('ted ona
second trial, may be sentenced to a new term of jmln~1s01mleﬂt~,
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and the court is not bound to regulate the second sentence in
view of the fact that the convict has already suffered imprison-
ment under the first sentence. The resentence in the present
case was rendered necessary by reason of the fact that Trezza,
by bis own act in his own interest, had by his appeal prevented
the execution of the death penalty at the time fixed by the
first sentence.”

Trezza also applied to the Circuit Court of the United States
for the Southern District of New York for a writ of Aabeas
corpus, which the court refused to grant, and its order was af-
firmed by this court on appeal. 142 U. S. 160.

In MeElvaine v. Brush, 142 U. 8. 155, McElvaine had been
sentenced to death, and the judgment was reversed and a new
trial granted. Tle was again convicted and sentenced, and the
judgment affirmed on appeal. 125 N. Y. 596. McElvaine pre-
sented his petition for Aabeas corpus to the Circuit Court, which
was denied, and the case brought to this court. The order was
affirmed, and we said, among other things, that “so far as the
confinement had taken place under the first sentence and war-
rant, that resulted from the voluntary act of the petitioner in
prosecuting an appeal.”

In Brown v. New Jersey, 175 U. S. 172, it was reiterated
1at ‘f the State has full control over the procedure in its courts,
b_()th n civil and criminal cases, subject only to the qualifica-
tlons. that such procedure must not work a denial of fundamen-
tal rights, or conflict with specific and applicable provisions of
.the b_edeml Constitution.” We find no such denial or conflict
tﬂ ‘thls case. As we have said, plaintiff in error must be deemed
;?\«?agg](slo:ghf) a correction of the original erroneous judgment,
e - A t;) EL 'lde ‘the consequences. He seems to have then
B i lat ] it might be dveclded that the prior statutes were
“‘“f’wlﬁun(fv ‘rnf act of 189.9‘, and tha't as he could not be sen-
ik tumizltlat act, he might ‘be discharged altogether. Ip
g G ad.out that he was m%staken, as the Supr'em’e Judi-

Judged that the prior statutes were still in force

80y [‘;“- ag 2 ¢ -
holdi S he was concerned, and we concur with that court in
uiding
5 o

fect |

tl

i H';"‘ his present contention is equally unavailing to ef-
3 'elease,

Judgment affirmed.




OCTOBER TERM, 1899.

Opinion of the Court.

PETIT ». MINNESOTA.

ERROR TO THE SUPREME COURT OF THE STATE OF MINNESOTA.
No. 194. Argued March 16, 1900. — Decided April 9, 1900.

Section 6513 of the General Statutes of Minnesota for 1894 provides that
¢ All labor on Sunday is prohibited, excepting the works of necessity or
charity. In works of necessity or charity is included whatever is need-
ful during the day for the good order, health or comfort of the com-
munity; Provided, however, That keeping open a barber shop on Sunday
for the purpose of cutting hair and shaving beards, shall not be deemed
a work of necessity or charity.” Ield that the legislature did not exceed
the limits of its legislative police power in declaring that, as a matter of
law, keeping barber shops open on Sunday is not a work of necessity o
charity, while, as to all other kinds of labor, they have left that question
to be determined as one of fact.

THE case is stated in the opinion.

Mr. Joseph W. Molineauw for plaintiff in error. Mr. Albert
E. Clarke filed a brief for same,

Mr. W. B. Douglas for defendant in error. Mr. C. T
Somerby was on his brief.

Mg. Curer Justiocr Furrer delivered the opinion of the court.

Petit was tried and convicted of keeping open a barber shop
on Sunday for the purpose of cutting hair and shaving beards,
contrary to section 6513 of the Greneral Statutes of Minnesofd
for 1894, and the judgment was affirmed by the Supreme Cout
of Minnesota. 74 Minn. 376. This writ of error was thent
lowed. ;

Section 6513 reads as follows: « All labor on Sunday 1 pl,o.
hibited, excepting the works of necessity or charity. In “““
of necessity or charity is included whatever is needful dutifs
the day for good order, health or comfort of the comn:umlt:‘v
Provided, however, That keeping open a barber shop on Sundd]




PETIT ». MINNESOTA. 165
Opinion of the Court.

for the purpose of cutting hair and shaving beards, shall not be
deemed a work of necessity or charity.”

We have uniformly recognized state laws relating to the ob-
servance of Sunday as enacted in the legitimate exercise of the
police power of the State. The subject was fully considered in
Lennington v. Georgia, 163 U. 8. 299, and it is unnecessary to
go over the ground again. It was there said: ““The legislature
having, as will not be disputed, power to enact laws to promote
the order and to secure the comfort, happiness and health of
the people, it was within its discretion to fix the day when all
labor, within the limits of the State, works of necessity and
charity excepted, should cease.” And these observations of Mr.
Justice Field, then a member of the Supreme Court of California,
in Er parte Newman, 9 Cal. 502, whose opinion was approved
in Kz parte Andrews, 18 Cal. 678, in reference to a statute of
California relating to that day, were quoted: “Its requirement
Is a cessation from labor. In its enactment, the legislature has
given the sanction of law to a rule of conduct, which the entire
civilized world recognizes as essential to the physical and moral
well-being of society. Upon no subject is there such a concur-
rence of opinion, among philosophers, moralists and statesmen
of all nations, as on the necessity of periodical cessation from
labor: One day in seven is the rule, founded in experience, and
sustained by science. . . . The prohibition of secular busi-
ness on Sunday is advocated on the ground that by it the gen-
eral .\velfzwe is advanced, labor protected, and the moral and
physical well-being of society promoted.” Well-nigh innumer-
able decisions of the state courts have sustained the validity of
such laws.
i)elilg ét is contepdefi that by reason of the proYiso tl.lis'act must
e t111nconst.1tutlonal, because thereby restricted in its opera-

1¢ particular class of craftsmen to which Petit belonged
a5 contradistingnished from other classes of labor. The pro-
Xisiin\:st added in 1887 to section 225 of the Penal Code of

By t}(])ea Of, 1'885, (Laws, Minn. 1887, c. 54.) b :

. WOPkSOl‘flgmal statute all .labor \yas.prohxblted, excepting
e Ol necessity or charity, which included whatever was
ul during the day for the good order, health or comfort

tl

ne
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of the community. As the Supreme Court said, if keepinga
barber’s shop open on Sunday for the purposes of shaving and
hair cutting was not a work of necessity or charity, within the
meaning of the statute as it originally read, the amendment did
not change the law. And it would be going very far to Lold
that because out of abundant caution the legislature may have
sought to obviate any misconstruction as to what should he
considered needful, during that day, for the comfort of the com-
munity, as respected work generally so desirable as tonsorial
labor, by declaring the meaning of the statute as it stood, there-
fore the law was transferred to the category of class legislation.
The legislature had the right to define its own language, and
the statute thus interpreted could not reasonably be held to have
made any discrimination.

The question is not whether the bare fact of shaving some
particular individual under exceptional circumstances might not
be upheld, but whether the public exercise of the occupation of
shaving and hair cutting could be justified as a worlk of necessity
or charity.

In Phillips v. Innes, 4 Clark & Finnelly, 234, the Iouse of
Lords held that shaving on Sunday was not a work of necessity
or mercy or charity. The act, 29 Car. I1, c. 7, prohibited work
on the Lord’s day, “works of necessity and charity only ex
cepted ;” and by the Scotch statute of 1579, c. 70, it was enacted,
among other things, that “no handy-labouring or working be
used on the Sunday ;” and the same prohibition was enacted by
the statute of 1690, c. 7, which added to the private and publi
exercise of worship, “the duties of necessity or mercy.” The
case came to the House of Lords from the Court of Sessions, aud
Lord Chancellor Cottenham said : “ This work is not a work o
necessity, nor is it a work of mercy, it is one of mere col
venience ; and if your Lordships were to act upon this case 152
precedent for other cases, founded upon no more than conver
ience, your Lordships would, I apprehend, be laying dovn?
rule, by which the law of Scotland prohibiting persons from
carrying on their ordinary business on Sundays, would be®
pealed, or rendered useless.”

Lord Wynford concurred, saying: “ It was not necessary that
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people should be shaved on Sunday in a public shop ; it was not
an act of mercy, it was clearly an act of handicraft.”

Lord Brougham was of the same opinion, and observed that
“he whose object was gain, did not come within the exception.”

In Commonwealth v. Waldman, 140 Penn. St. 89, 98, the
Supreme Court of Pennsylvania said: “ We are now asked to
say that shaving is a work of ‘necessity,” and therefore within
the exceptions of the act of 1794. It is, perhaps, as much a
necessity as washing the face, taking a bath, or performing any
other act of personal cleanliness. A man may shave himself,
or have his servant or valet shave him, on the Lord’s day, with-
out a violation of the act of 1794. But the keeping open of his
place of business on that day by a barber, and the following his
worldly employment of shaving his customers, is quite another
matter; and, while we concede that it may be a great conven-
ience to many persons, we are not prepared to say, as a ques-
tion of law, that it is a work of necessity within the meaning
of the act of 1794.”

In State v. Frederick, 45 Arkansas, 347, the court ruled that:
“The courts will take judicial notice that the shaving of his
customers by a barber is a worldly labor, or work done by him
in the course of his ordinary calling, and not within the excep-
tions of the statute.”

On the other hand, the Supreme Judicial Court of Massachu-
setts held in Stone v. Graves, 145 Mass. 353, that it could not be
ruled, as matter of law, that the work of shaving an aged and
infirm person in his own house on the Lord’s day was not a
work of necessity.

And in Ungericht v. State, 119 Indiana, 379, it was held by
the Supreme Court of Indiana that it must be left to the jury,
a5 a question of fact, to determine, under proper instructions
from the court, what particular labor, under the circumstances,
unld constitute a work of necessity.

We think that the keeping open by barbers of their shops on
Sunday for the general pursuit of their ordinary calling was, as
matter of law, not within the exceptions of the statute as it
read before the amendment.

But even if the question whether keeping open a barber’s shop
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on Sunday for cutting hair and shaving beards, under some
circumstances, was a work of necessity or charity was a ques-
tion of fact under the original act, which was foreclosed as such
by the amendment, the result is the same.

Assuming that the proviso did have this effect, the Supreme
Court was of opinion that the classification was not purely arbi-
trary. The court pointed out that the law did not forbid a man
shaving himself or getting some one else to shave him, but the
keeping open a barber’s shop for that purpose on Sunday; that
the object mainly was to protect the employees by insuring
them a day of rest; and said: “Courts will take judicial notice
of the fact that, in view of the custom to keep barbers’ shops
open in the evening as well as in the day, the employés in them
work more, and during later hours, than those engaged in most
other occupations, and that this is especially true on Saturday
afternoons and evenings; also that, owing to the habit of so
many men to postpone getting shaved until Sunday, if such
shops were to be permitted to be kept open on Sunday, the
employés would ordinarily be deprived of rest during half of
that day.

“In view of all these facts, we cannot say that the legislature
has exceeded the limits of its legislative police power in declar-
ing that, as a matter of law, keeping barbers’ shops open on Sun-
day is not a work of necessity or charity, while as to a-l} other
kinds of labor they have left that question to be determined as
one of fact.”

We recognize the force of the distinctions suggested and per-
ceive no adequate ground for interfering with the widfz discre-
tion confessedly necessarily exercised by the States in these
matters, by holding that the classification was so palpably arb}-
trary as to bring the law into conflict with the Federal Coynstl-
tution. Orient Insurance Company v. Daggs, 172 U. 8. 557.

Judgment aﬁv*med.
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CHRYSTAL SPRINGS LAND AND WATER COMPANY
». LOS ANGELES.

APPEAL FROM THE CIRCUIT COURT FOR THE SOUTHERN DISTRICT OF
CALIFORNIA.

No. 41. Submitted March 15, 1900.—Decided April 9, 1900.

Decree below affirmed on the authority of the cases named in the opinion
of the court.

Tur case is stated in the opinion of the court.
Mr. John Garber for appellants.

Mr. Walter F. Haas for appellee. Mr. S. O. IHoughton was
on his brief.

Tue Curer Justior: Bill to quiet title to certain waters, water
rights and works connected therewith. Bill dismissed for want
of jurisdiction, and question of jurisdiction certified. Reported
below, 82 Fed. Rep. 114; 76 Fed. Rep. 148.

Decree affirmed on authority of (1) Phillips v. Mound City
Association, 124 U. S. 605 ; California Powder Works v. Davis,
151 U. 8. 389, 895 ; New Orleans v. De Armas, 9 Peters, 224 ;
Borgmeyer v. Idler, 159 U. S. 4083 Muse v. Arlington Hotel
Company, 168 U. S. 430. (2) Robinson v. Anderson, 121 U. 8.
922 Florida Central Railroad v. Bell, 176 U. 8. 321; Gold
Washing Company v. Keyes, 96 U. S. 199 ; Tennessee v. Union

atzd Planters Bank, 152 U. 8. 454 ; New Orleans v. Benjamin,
153 U. 8. 411, 494.




OCTOBER TERM, 1899.

Counsel for Parties.

PHINNEY ». SHEPPARD, &c., HOSPITAL TRUSTEES.

ERROR TO THE COURT OF APPEALS OF THE STATE OF MARYLAND.
No. 392. Submitted March 19, 1900.—Decided April 9, 1900.
Dismissed on the authorities cited.

Tars was a motion to dismiss for want of jurisdiction.

Mr. Willsam Pinkney White, Mr. George L2. Willis and Mr.
Francis 1. Homer for the motion.

Mr. Abner MeHKinley and Mr. E. J. D. Cross opposing.

Tue Curer Justice: Cause reported in state court, 88 Mary-
land, 683. Writ of error dismissed on the authority of 17
Uiams v. Eggleston, 170 U. S. 304, 309; Hamblin v. Western
Land Company, 147 U. 8. 531; Wilson v. North Caroling,
169 U. S. 586, 595.

HENKEL ». CINCINNATIL

ERROR TO THE SUPREME COURT OF THE STATE OF OHIO.

No. 206. Argued March 20, 21, 1900. —Decided April 9, 1900.

Dismissed on the authority of Sayward v. Denny, 158 U. S. 180, 183, and

other cases cited in the opinion of the court.

THE case is stated in the opinion of the court.

Mr. L. Benton Tressing for plaintiff in error.

Mr. Wade H. Ellis and Mr. Ellis (. Kinkead for defend:
ant in error.




HENKEL v. CINCINNATL.
Opinion of the Court.

Tue Cmrer Justioe: Bill for injunction to restrain collection
of a special assessment filed in Court of Common Pleas, Ham-
ilton County, Ohio, and on hearing dismissed. Carried by
appeal to cireuit court of Iamilton County, heard there, and
again dismissed. Appealed to Supreme Court of Ohio, and
the judgment of the circuit court affirmed June 14, 1898, it
being ordered “that a special mandate be sent to the circuit
court of Hamilton County to carry this judgment into execu-
tion.” June 21, “mandate issued,” and “original papers sent
to clerk.”  Opinion, 58 Ohio St. 726 : “Judgment atfirmed on
authority of Cleveland v. Wick, 18 Ohio St. 303.”

January 6, 1899, the Chief Justice of the Supreme Court of
Ohio made and signed a certificate that the question whether
the assessment was in violation of the Fourteenth Amendment
was submitted to the court, and that the court decided that it
was not.

The record does not show that any Federal question was
raised prior to judgment, but it appears in the petition for
writ of error from this court, and accompanying assignment
of errors. The certificate of the Chief Justice could not con-
fer jurisdiction. Parmelee v. Lawrence, 11 Wall. 36 ; Powell
V. Brunswick County, 150 U. S. 433, 439; Dibble v. Belling-
han Bay Land Company, 163 U. S. 63, 69.

The writ of error is dismissed on the authority of Saeyward
i Denny, 158 U. 8. 180, 183; Ansbro v. United States, 159
I..‘ S. 6955 Ouwley Stave Company v. Butler County, 166 U. S.
6{‘%; Miller v. Cornwall Railroad Company, 168 U. S. 131;
Keokuk and Humilton Bridge Company v. Illinois, 175 U. 8.

(26,
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CAMDEN AND SUBURBAN RAILWAY COMPANY o.
STETSON.

CERTIFICATE FROM THE CIRCUIT COURT OF APPEALS FOR THE THIRD
CIRCUIT.

No. 174. Argued March 6, 1900. — Decided April 9, 1900.

This was an action brought in the Circuit Court of the United States for
the District of New Jersey against a railway company, for an alleged in-
jury to the plaintiff, caused by the neglect of the railway company while
the plaintiff was a passenger on one of its cars. Held that that court had
the legal right or power, under the statute of New Jersey and the United
States Revised Statutes, to order a surgical examination of the plaintiff,

Tris case came here upon a certificate from the Circuit Court
of Appeals for the Third Circuit, under the act of March 3, 1891,
c. 517, §6, 26 Stat. 826. The action was brought in the Circuit
Court of the United States for the District of New Jersey by
the plaintiff against the railway company to recover damages
for an alleged injury to his person caused by the neglect of the
defendant while the plaintiff was a passenger on one of defend-
ant’s cars. At the time that he brought suit plaintiff was a cit-
izen of the State of Pennsylvania, the railway company being
a corporation of the State of New Jersey. The alleged neglect
and injury occurred on the 13th day of July, 1896, in the city
of Camden in the State of New Jersey, and at that time the
plaintiff was a citizen of that State.

On the 12th of May, 1896, the legislature of New Jersey
passed and the governor approved an act (c. 202, p. 344) which
reads as follows:

“1. On or before the trial of any action brought torecover dam-
ages for injury to the person, the court before whom such action
is pending may, from time to time on application of any ]Wty
therein, order and direct an examination of the person }nJuFed,
as to the injury complained of, by a competent physician ot
physicians, surgeon or surgeons, in order to qualify the persot
or persons making such examination, to testify in the said cause
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Counsel for Parties.

as to the nature, extent and probable duration of the injury
complained of ; and the court may in such order direct and
determine the time and place of such examination; provided,
this act shall not be construed to prevent any other person or
physician from being called and examined as a witness as here-
tofore.”

When the case was called for trial on March 31, 1898, and
after a jury had been impaneled, but before the case was opened
to the jury, the defendant’s counsel asked in open court that the
plaintiff should submit himself to examination by a competent
surgeon. The plaintiff would not consent, and the court held
that it had no power to order the plaintiff to subject himself to
examination by physicians against his will, and it therefore
refused to make the order asked for by counsel for the defend-
ant, who was thereupon allowed an exception to the ruling.
The trial proceeded and resulted in a verdict and judgment for
the plaintiff. The defendant brought the case by writ of error
before the Circuit Court of Appeals, and that court desiring the
instruction of this court upon the matter made the foregoing
statement and ordered the following questions to be certified
here:

“L. TIs the above-recited statute of the State of New Jersey,
the act of May 12, 1896, applicable to an action to recover dam-
ages for injury to the person brought and tried in the Circuit
Court of the United States for the District of New J ersey

“2. Is said statute applicable to an action to recover damages
for injury to the person brought and tried in the Circuit Court
9f the United States for the District of New J ersey, where the
jury occurred in the State of New J ersey, and both the plain-
tff and the defendant at the time of the injury were citizens of
that State ?

*3. Had the Circuit Court the legal right or power to order
a surgical examination of the plaintiff ¢ ”

Mr. E. A. Armstrong and Mr. David J. Pancoast for plain-

tiff in errop,

.

Mr, IToward Carrow for defendant in error,
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Mz. Justice Prckmawm, after stating the facts, delivered the
opinion of the court.

An answer to the third question, “ Had the Circuit Court the
legal right or power to order a surgical examination of the
plaintiff,” will be all that is necessary for the action of the court
below.

It is settled in this court that no power to make such an order
exists at common law ; in other words, the court has no inher-
ent power to make it. Union Pacific Railway v. Botsford,
141 U. S. 250. In that case there was no statute of the State
in which the United States court was held which authorized the
order. There is no intimation in the opinion that a statute of
a State directly authorizing such examination would be a vio-
lation of the Federal Constitution, or invalid for any other
reason.

In this case we have such a statute, and by section 721 of the
Revised Statutes of the United States it is provided that * the
laws of the several States, except where the Constitution, treatics
or statutes of the United States otherwise require or provide,
shall be regarded as rules of decision in trials at common law
in courts of the United States, in cases in which they apply.”

Does not this statute of the State apply in trials at common
law in the United States courts sitting in the State where the
statute exists ?

The case before us is a common law action; it is one to re-
cover damages for a tort, which is an action of that nature. It
was being tried in the State which enacted the statute, and the
court was asked to apply such statute to the trial of an action
at common law.

Neither the Constitution, treaties nor statutes of the United
States otherwise require or provide. The statute concerns the
evidence which may be given on a trial in New Jersey, and 1t
does not conflict with any statute of the United States upon
that subject. It is not a question of a general nature, like the
law merchant, but simply one concerning evidence based upon
a local statute applicable to actions brought within the State to
recover damages for injury to the person. The statute comes
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within the principle of the decisions of this court holding a law
of the State of such a nature binding upon Federal courts sit-
ting within the State. Swif¢ v. Tyson, 16 Pet. 1, 18; Nichols
v. Levy, 5 Wall. 4333 Watson v. Tarpley, 18 How. 517, 520;
Lz parte Fisk, 113 U. 8. 713.

It was held in United States v. Reid, 12 How. 361, that the
provision of the law of Congress did not extend to criminal
offences against the United States, for that would be to give to
the States the power of prescribing the rules of evidence in trials
for offences against the United States. It was said, however,
that the section was intended to confer upon the courts of the
United States the jurisdiction necessary to enable them to ad-
minister the laws of the States.

We are not aware of any reason why this law of the State
does not apply to courts of the United States under the section
of the Revised Statutes above quoted. There is no claim made
that the statute violates the Federal Constitution, and we are of
opinion that such a claim would have no foundation, if made.

Counsel for the plaintiff refers in hisargument to the opinion
in the Botsford case, where it is stated (at page 256) that the
question is one which is not governed by the law or practice of
the State in which the trial is had, but that it depends upon the
powerof the national courts under the Constitution and laws of
the '[,'nited States, and he argues therefrom that the state stat-
ute is immaterial, and can furnish no foundation for the exer-
ase of the power by the Federal court. We do not dispute that
lf.ther’e were no law of the United States which, in connection
with the state law, could be referred to as in effect providing
for the exercise of the power, the court could not grant the
order under the decision in the case of Botsford. But we shy
tl{el’e 18 alaw of the United States which does apply the laws
2i;tlleehita‘telwhere the L'ni@ed States court s'its, and where the
iy S'd. aw which provides for the'mgku']g of an olrder for
8 lawmlfnaltlon o'f the‘ person of.a, plaintiff in a case like this,
S 00 tt 1e [.Tnlted States apphgs t'hat .law to cases of such a
fa’ot.efor(; rial in Federal courts sitting in that State. In the
e f}c]zse therje wasno gtate law, and consc%quently no found-

e application of thelaw of the United States.
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In Ex parte Fisk, 113 U. 8. 713, the statute of the State of
New York, in relation to the examination of parties before trial,
was held to be in conflict with the act of Congress providing for
the examination of witnesses in courts of the United States, and
was, therefore, inapplicable in those courts; but the statutein
this case is not in conflict with any statute of the United States.
It does not conflict with section 861 of the Revised Statutes,
providing for the oral examination of witnesses in open court.
On the contrary, whatever information may be obtained by the
surgeon who examines the plaintiff under the statute in ques-
tion can be availed of only by the defendant’s producing the
witness and examining him in open court, or by deposition, if
he come within the exception mentioned in section 863 and the
following sections.

The validity of this statute has been affirmed by the Supreme
Court of New Jersey in McGovern v. Hope, 42 Atl. Rep. 830;
to appear in 63 N. J. Law. The opinion of the court was de-
livered by Mr. Justice Depue and the court held that the act
was within the power of the legislature, and was not an infringe-
ment upon the constitutional rights of the party.

The validity of a statute of this nature has also been upheldin
Lyon v. Manhattan Railway Company, 142 N. Y. 298, although
the particular form of that statute would probably be regarded
as conflicting with the law of Congress in relation to the examl-
nation of a party as a witness before trial, and hence might not
be enforced in courts of the United States sitting within the
State of New York, but the validity of a statute providing for
the examination of the person of a plaintiff in an actiop to re-
cover for injuries is upheld and declared not to be in violation
of the constitutional rights of the party. '

The citizenship of the plaintiff at the time of the injuryis nob
material so long as the court below has jurisdiction of the case
and the parties at the time of the commencement of the action.

In those States in which it has been held that the coutt bis
inherent power to order the examination of a plaintiff m this
class of action without the aid of a statute, all has been said bllﬁi
could be urged in favor of such power on groun.dsj, COIll']ectn."r
with public policy and the due and proper administration ©
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justice by the courts. This court has taken another view of the
subject, in the decision of Botsford’s case, above cited. But by
reason of the statute of New Jersey, in which State this action
was brought, there being no law of Congress in conflict there-
with, we hold that the courts of the United States therein sitting
have the power under the statute and by virtue of section 721
of the Revised Statutes of the United States to order the exami-
nation of the person of the plaintiff, and we, therefore, answer
the third question of the court below in the aflirmative, and

1t will be so certified.

Mg. Justice Harran dissented.

FORSYTH ». VEHMEYER.

ERROR TO THE SUPREME COURT OF THE STATE OF ILLINOIS.
No. 180. Submitted March 13, 1900, —Decided April 9, 1900.

A representation as to a fact, made knowingly, falsely and fraudulently,
for the purpose of obtaining money from another, and by means of which
such money is obtained, creates a debt by means of a fraud involving

m()fnl turpitude and intentional wrong, and such debt is not discharged by
a discharge in bankruptey.

~ Tuis was a motion to dismiss. The case is stated in the opin-
lon of the court.

Mr. John S. Miller and Mr. M. W. Robinson for the motion.

Mr. Edward LRoby opposing.

Mz. Justicr Proxmax delivered the opinion of the court.

The defendant in error brought this action against one Jacob

l" SV 1 3y .
orsyth, in the Superior Court of Cook County, in the State of
VOL. CLXXVII—12
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Illinois, in April term, 1891, upon a judgment in his favor which
he had theretofore recovered against the said Jacob Forsyth,
The defendant has died since the commeincement of this action,
and the plaintiff in error has been appointed administrator upon
his estate. The judgment sued upon was entered at the June
term of the Superior Court of Cook County, in the State of Illi
nois, held in Chicago in 1871, and the judgment record was de-
stroyed by the great fire in that city on October 9, 1871.

To the declaration in the action upon this judgment the de
fendant pleaded (1) nil debet ; (2) nul tiel record; (3)a dis
charge in bankruptcy, (meaning under the bankrupt act of 1867)

Plaintiff replied to the third plea, that the debt mentioned in
the judgment was created by fraud, and therefore was not dis
charged under the bankrupt act.

Upon the trial the plaintiff, in order to prove the original
judgment and its character, called as a witness the attorney who
procured it, who testified that the declaration was in substance
asfollows: The plaintiff complains of the defendant in an action
in trespass on the case, for that on the tenth day of August,
1868, in order to induce the plaintiff to advance to the defend-
ant a large amount of money, to wit, the sum of twelve hundred
dollars, the defendant falsely and frandulently represented unto
the plaintiff that the defendant had a large amount of birch
cordwood, to wit, the amount of 200 cords, cut and piled up
near the Pittsburgh and Fort Wayne Railroad in the county of
Lake, State of Indiana, ready to be shipped to Chicago; that
one Eldridge had contracted to purchase the wood at six dollars
per cord in the city of Chicago, when shipped, and that if the
plaintiff would advance to the defendant at the rate of five dol
lars per cord, for the two hundred cords of wood, the defgndant
would immediately ship the cordwood to the city of Chicago;
that the plaintiff relying upon those representations as being
true advanced to the defendant the sum of $1200; that the de
fendant shipped only the sum of forty cords of wood to Eldridge,
upon which the plaintiff received the sum of six dollars pe*
cord ; that the representations of the defendant were false and
fraudulent; that he did not have and never did have m.the
county of Lake and State of Indiana two hundred cords of bireh




FORSYTH ». VEHMEYER.
Opinion of the Court.

wood piled up ready for shipment to the city of Chicago to sell
to Eldridge, but that he only had in the county of Lake, or any-
where else, the sum of forty cords of birch wood, which was
shipped by the defendant to Eldridge; that the plaintiff was
damaged to the extent of the amount that was alleged in the
declaration, and therefore he brings this action for fraud and
deceit against the defendant.

To this declaration the undisputed evidence shows that the
defendant pleaded not guilty, and there was no other issue in
the case. The verdict was, “ That the jury found the defendant
guilty and assessed the plaintiff’s damages at $833.35.” Judg-
ment was duly entered upon the verdict, and it is this judgment
which is sued upon in this action.

The present action was tried before the court, and upon the
trial the defendant read in evidence a duly certified copy of his
discharge in bankruptcy on December 30, 1880. The court
found the issues in favor of the plaintiff, and ordered judgment
in his favor, which was duly entered. Upon appeal to the

Appellate Court the judgment was affirmed, and upon a further
appeal to the Supreme Court that court also affirmed it, and

the case is now here on writ of error to the Supreme Court of
Tllinois.

Unless the judgment sued upon was recovered on a debt
created by fraud, the defendant’s discharge in bankruptcy was
a bar to the maintenance of this action.

The bankrupt act of 1867, section 83, 14 Stat. 517, 533;
also Rev. Stat. section 5117, provided, “That no debt created
l’_.V the fraud or embezzlement of the bankro pt, or by his defaleca-
uon as a public officer, or while acting in any fiduciary char-
acirz(:‘r, shall be discharged under this act,” etc.

The plaintiff in error contends that the original judgment
\¥as not recovered in an action for fraud and deceit, and even
It it were, the fraud proved is not that kind of fraud which is
debarred f}ﬂom a discharge in bankruptey. Ile gave some evi-
;1:1100 tendllng\to show that the action was in the nature of one
; zfssu_mp.sn, but the‘ finding of the court in plaintiff’s favor

st be held to be a finding that the action was for fraud.

The declaration proved alleges a false and fraudulent rep-
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resentation by means of which the plaintiff below was induced
to advance money to the defendant to his damage in a named
amount. The defendant pleaded not guilty, and if the cause of
action had been one in assumpsit, the plea at common law
would have been non-assumpsit instead of not guilty. 3 Ch.PL
10th Awm. 3d Lond. ed. pp. 908, 1030.

The declaration did not, it is true, contain the allegation that
the representations of the defendant were false to his knowl-
edge. It simply said that the representations of the defendant
were false and fraudulent.

The opinion of the Appellate Court, in this case, which was
adopted by the Supreme Court of the State, held that “the
declaration testified to is too plainly in tort for false and frand-
ulent representations to require argument. The allegation that
the representations were false and fraudulent implies that appel-
lant knew of their falsity. . . . DButeven though an express
allegation of the scienter were necessary, its omission would be
cured by the verdict.” We understand by this opinion that the
court held the first action was for frand and deceit and that the
plaintiff was bound to have proved the fraud as alleged in the
declaration in order to maintain the action. This decision in-
volves no Federal question.

Where the state court has decided that the action was for
fraud and deceit, and has held that in order to have maintained
such action the fraud must have been proved as Jaid in the decl>
ration, it must be assumed that the verdict and judgment in that
action were obtained only upon proof and a finding by the jury
of the fact of fraud. Judgment being entered after a trial upon
such pleadings and upon a verdict of guilty, the question Qf
fraud was not open for a second litigation upon the trial of this
action. The defendant below in this action had full op’portu-
nity given him to prove what in fact was the declaration in and
the character of the first action, and the findings of the 00}1!'5
below in favor of the plaintiff must be regarded as a ﬁr.l(hng
against the defendant upon the issue as to the character of that
action. The evidence offered by him and rejected by the.colﬂ’l
was not admissible on the issue because it was not pertlmeﬂb-
The existence of the fraud must, therefore, be assumed in the
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further progress of the case. The only matter left for this court
to decide is whether a debt created by means of a fraud, such
as is set forth in the declaration, is exempt from the effect of a
discharge in bankruptey.

The proper construction of the section of the act relating to
such a discharge has been frequently before this court, and we
regard the law upon the subject as quite well settled. There
are many cases where it has been claimed that the discharge
was operative, if the fraud proved was only constructive, and
involved no moral turpitude or intentional wrong. Such cases
are illustrated by that of Hennequin v. Olews, 111 U. S. 676.
In that case the pledgee of stocks, held as security for a liabil-
ity incurred by him for the pledgor, had thereafter hypothe-
cated the stocks to secure a debt due from himself to another,
and having failed to return to his pledgor such stocks when his
liability for the pledgor had ceased, it was held that he was not
thereby guilty of a fraudulent creation of his debt to the pledgor,
and that it had not been incurred in a fiduciary capacity, so as to
bar his discharge under the thirty-third section of the bankrupt
act. Many of the cases bearing upon the subject are cited by
Mr. Justice Bradley, who delivered the opinion of the court,
and it is unnecessary to comment upon them here. e referred
to the case of Neal v. Clark, 95 U. 8. 704, where Mr. Justice
I‘Iarlan, in delivering the opinion of the court, said : “Such asso-
clation justifies, if it does not imperatively require, the conclu-
sion that the ‘fraud’ referred to in that section (33) means
positive fraud, or fraud in fact, involving moral turpitude or
intentional wrong, as does embezzlement ; and not implied fraud,
(}1'.1" raud in law, which may exist without the imputation of bad
faith or immorality. Such a construction of the statute is con-
sonant with equity, and consistent with the object and intention
f’f Congress in enacting a general law by which the honest cit-
1zen may be relieved from the burden of hopeless insolvency.
A_dllﬁ'erent construction would be inconsistent with the liberal
Spirit which pervades the entire bankrupt system.” 3

The Hennequin case was held to be governed by the princi-

Ple announced in the case of Neal v. Clark, and the discharge
was held effective,
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In Strang v. Bradner, 114 U. 8. 555, the rule as to the kind
of fraud intended to be exempted from discharge by the bank-
rupt act was again adverted to, and it was again said that it
was positive fraud or fraud in fact, involving moral turpitude
or intentional wrong ; not implied fraud which may exist with-
out bad faith. In that case certain false and fraudulent misrep-
resentations of fact were made by one member of a partnership
firm, by reason of which the debt was created, and it was held
that it was a debt of that character which was not discharged
under the bankrupt act, and the innocent members of the firm
were liable upon the debt created by the fraudulent misrepre-
sentations of another member of the firm.

Also in Ames v. Moir, 138 U. S. 806, 312, it was said: “If
Ames made his call, with the knowledge that he was insol-
vent, and with the purpose of getting possession of the wines
and shipping them out of the State without paying for them
according to the terms of the executory agreement of June 9,
and received them with that preconceived intent—and there
was evidence that justified the jury in so finding—he was
guilty of fraud in fact, involving moral turpitude or inten-
tional wrong, and is not protected against the claim of the
plaintiffs by his discharge in bankruptcy.”

Within this rule, as maintained by the court, there can be no
doubt that the defendant below was not discharged under the
bankrupt act. A representation as to a fact, made knowingly,
falsely and fraudulently for the purpose of obtaining money from
another, and by means of which such money is obtained, creates
a debt by means of a fraud involving moral turpitude and in-
tentional wrong. It is not necessary to enlarge upon the sub-
ject. Tt is so plainly a fraud of that description that its mere
statement obtains our ready assent.

The courts below were, therefore, right in denying to the
defendant any benefit by reason of his discharge in bank-
ruptey. The judgment of the Supreme Court of the State of
Illinois is right, and must, therefore, be

; Aﬁ?*med.
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The ordinance of the city of Chicago, authorizing the issue of a license to
persons to sell cigarettes upon payment of one hundred dollars, and for-
bidding their sale without license, is no violation of the Federal Consti-
tution, and the amount of the tax named for the license is within the
power of the State to fix.

TrE case is stated in the opinion.

Mr. Lee D. Mothias for plaintiff in error. Mr. Charles H.
Aldrich was on his brief.

Mr. Frederic D. MeKenney for defendant in error. M.
Charles M. Walker and Mr. Henry Schofield were on his brief.

Mr. Justice Peckuanm delivered the opinion of the court.

The plaintiff in error was convicted in a police court of the
CI‘ty of Chicago of a violation of an ordinance of that city for-
bidding the sale of cigarettes by any person without a license,
and was fined fifty dollars. From the judgment of conviction
he appealed to the Criminal Court of Cook County, where it
was afﬁrmecl, and thence to the Supreme Court of the State,
Where'lt was again affirmed, and he now brings the case here
on writ of error,

; Sections 1, 2 and 8 of the ordinance referred to read as fol-
OWs:
“Skc. 1. The mayor of the city of Chicago shall from time
:';) t“T‘e grant licenses authorizing the sale of cigarettes within
€ city of Chicago, in the manner following and not otherwise.
Any person, firm or corporation desiring a license to sell

Cigarettes shall make written application for that purpose to
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the commissioner of health, in which shall be described the
location at which such sales are proposed to be made. Said
application shall be accompanied by evidence that the appli
cant, if a single individual, all the members of the firm if a co-
partnership, and person or persons in charge of the business, if
a corporation, is or are persons of good character and reputa-
tion. The commissioner of health shall thereupon submit to
the mayor the said application with the evidence aforesaid,
with his opinion as to the propriety of granting such license,
and if the mayor shall be satisfied that the persons before men-
tioned are of good character and reputation and are suitable
persons to be entrusted with the sale of cigarettes, he shall is-
sue a license in accordance with such application, upon such
applicant filing a bond payable to the city of Chicago, with at
least two sureties, to be approved by the mayor, in the sum of
$500, conditioned that the licensed person, firm or corporation
shall faithfully observe and obey all laws of the State of 1lli-
nois and ordinances of the city of Chicago now in force or which
may hereafter be passed, with reference to cigarettes ; provided,
however, that nothing herein contained shall be held to author-
ize the sale of cigarettes containing opium, morphine, jimson
weed, belladonna, glycerine or sugar.

“Sro. 2. Every person, on compliance with the aforesaid re
quirements and the payment in advance to the city collector,
at the rate of $100 per annum, shall receive a license under the
corporate seal, signed by the mayor and countersigned by the
clerk, which shall authorize the person, firm or corporation
therein named to expose for sale, sell or offer for sale cigarettes
at the place designated in the license; provided, that no license
shall be granted to sell within 200 feet of a school house.

“Sgc. 8. Any person who shall hereafter have or keep for
sale or expose for sale or offer to sell any cigarettes at any place
within the city of Chicago without having first procured the
license provided shall be fined not less than fifty dollars an'd
not exceeding two hundred dollars for every violation of this
ordinance, and a further penalty of $25 for each and every day
the person, firm or corporation persists in such violation after 2
conviction for the first offence.”
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The other sections are not material to this inquiry.

The plaintiff in error made no application to the health com-
missioner to obtain a license from the mayor in accordance with
the above mentioned ordinance. e specially set up in the
courts below that the ordinance was invalid, because in violation
of the Fourteenth Amendment as depriving him of his property
without due process of law. IIe contended in the state courts
that the common council of the city of Chicago had no right
to pass the ordinance in question, because no such power was
given to it under the general act of the State of Illinois which
incorporated the city of Chicago. The Supreme Court of the
State, however, in construing that act decided that it did au-
thorize the city to pass the ordinance, and the plaintiff in error
admits that this decision is conclusive upon us as the decision
of a question of local law by the highest court of the State.

He makes two claims here upon which he bases the statement
that the ordinance violates his rights under the Fourteenth
Amendment of the Federal Constitution. Quoting from coun-
sel’s brief, these claims are “/First, that the State itself, acting
through the common council of the city of Chicago, is inhibited
by the Federal Constitution from making those provisions in
the ordinance which delegate to the mayor the entire subject
of granting and revoking licenses to persons engaged in the busi-
ness of selling cigarettes; second, that the ordinance is uncon-
smtptional and void as being an unreasonable exercise of the
police power by inposing a license fee of $100, a sum mani-
ff?Stlly greater than the expense of issuing the license and pro-
viding for the regulation, thereby depriving persons of their
!1b01’§y and property by an interference with their rights whrich
1}? Illtztl,l,er necessary to the protection of others nor the public

€altn.

Ie contends that the ordinance vests arbitrary power in the
fMayor to grant or refuse a license to sell cigarettes, and that

su S g y . .
: ch ar bltrary power is a violation of the amendment in ques-
10n,

oi‘H]e claims also that he has been denied the equal protection
the laws, because in other kinds of business, where licenses

are . -
granted to persons engaged in any trade or occupation, no




OCTOBER TERM, 1899.
Opinion of the Court.

member thereof is “singled out and subjected to the absolute
supervision of an irresponsible magistrate while his neighbor
is protected in his right by the customary safeguards of the
law.”

It seems somewhat doubtful whether the plaintiff in error is
in a position to raise the question of the invalidity of the ordi-
nance because of the alleged arbitrary power of the mayor to
grant or refuse it. Ile made no application for a license, and
of course the mayor has not refused it. Non constat, that he
would have refused it if application had been made by the plain-
tiff in error. Whether the discretion of the mayor is arbitrary
or not would seem to be unimportant to the plaintiff in error so
long as he made no application for the exercise of that discre-
tion in his favor and was not refused a license.

But assuming that the question may be raised by him, we
think the ordinance in question does not violate the Fourteenth
Amendment, either in regard to the clause requiring due pro-
cess of law, or in that providing for the equal protection of the
laws.

The case principally relied upon by the plaintiff in error is
that of X7ick Wo v. Hopkins, 118 U. 8. 356, relating to the regu-
lation of laundries in the city of San Francisco. The ordinance
in question in that case was held to be illegal and in violation
of the Fourteenth Amendment, because, with reference to the
subject upon which it touched, it conferred upon the municipal
authorities arbitrary power, at their will and without regard to
discretion in the legal sense of the term, to give or withhold con-
sent as to persons or places for carrying on a laundry, with ref
erence to the competency of the personsapplying or the propriety
of the place selected. It was also held that there was a clear
and intentional discrimination made against the Chinese in the
operation of the ordinance, which discrimination was founded
upon the difference of race, and was wholly arbitrary and un-
just. It appeared that both petitioners, who were engaged In
the laundry business, were Chinese and had complied with every
requisite deemed by the law, or by the public officers char‘gﬁd
with its administration, necessary for the protection of neigh-
boring property from fire or as a protection against injury e
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the public health, and yet the supervisors, for no reason other
than diserimination against the Chinese, refused to grant the
licenses to the petitioners and to some two hundred other Chi-
nese subjects, while granting them to eighty people who were
not such subjects and were working under precisely the same
conditions. Such an ordinance, so executed, was held void by
this court. Speaking in that case of the general right to grant
licenses in regard to occupations or trades, Mr. Justice Mat-
thews, in delivering the opinion of the court, said :

“The ordinance, therefore, also differs from the not unusual
case, where discretion is lodged by law in public officers or bodies
to grant or withhold licenses to keep taverns, or places for the
sale of spirituous liquors, and the like, when one of the condi-
tions is that the applicant shall be a fit person for the exercise
of the privilege, because in such cases the fact of fitness is sub-
mitted to the judgment of the officer, and calls for the exercise
of a discretion of a judicial nature.”

The ordinance in question here does not grant to the mayor
arbitrary power such as is described in the above mentioned
laundry case, but the provision is similar to that mentioned in
the foregoing extract from the opinion in that case. In the case
at bar, the license is to be issued if the mayor is satisfied that
th_e person applying is of good character and reputation and a
suitable person to be entrusted with the sale of cigarettes, pro-
vided such applicant will file a bond as stated in the ordinance
as a security that he will faithfully observe and obey the laws
({f the State and the ordinances of the city with reference to
¢igarettes.  The mayor is bound to grant a license to every per-
son f}ﬂﬁlling these conditions, and thus the fact of fitness is
subnn.ttcd to the judgment of the officer, and it calls for the
exercise of a discretion of a judicial nature by him. There is
10 proof nor charge in the record that there has been any dis-
crimination against individuals applying for a license or any
?fisrilof (1111'8011%'1011 on t,he_ part of Fhe mayor. .Whether dealing
i Hse ing .clgarette_s is that.km.d of a business which ough.t
e b?:sf(ll 1s, we th'mk, considering the character of the arti-
iyt dete]’(r; a quest19n f:)r the State, and t'hrough it fo.r jche

une for itself, and that an ordinance providing
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reasonable conditions upon the performance of which a license
may be granted to sell such article does not violate any provi
sion of the Federal Constitution.

Regulations respecting the pursuit of a lawful trade or busi-
ness are of very frequent occurrence in the various cities of the
country, and what such regulations shall be and to what par-
ticular trade, business or occupation they shall apply, are ques-
tions for the State to determine, and their determination comes
within the proper exercise of the police power by the State, and
unless the regulations are so <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>