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PAUL ». PENNSYLVANTA.

ERROR TO THE SUPREME COURT OF THE STATE OF PENNSYLVANIA.
Nos. 86, 87, 83. Argued March 23, 24, 1898. — Decided May 23, 1898.

Oleomargarine has, for nearly a quarter of a century, been recognized in
Europe and in the United States as an article of food and commerce,
and was recognized as such by Congress in the act of August 2, 1886,
¢.840; and, being thus a lawful article of commerce, it cannot be wholly
excluded from importation into a State from another State where it was
manufactured, although the State into which it was imported may so
regulate the introduction as to insure purity, without having the power
to totally exclude it.

A sale of a ten pound package of oleomargarine, manufactured, packed,
marked, imported and sold under the circumstances set forth in detail
in the special verdict in this case, was a valid sale, although made to a
person who was himself a consumer; but it is not decided that this right
of sale extended beyond the first sale by the importer after its arrival
within the State.

The importer had not only a right to sell personally, but he had the right
to employ an agent to sell for him, and a sale thus effected was valid.
The right of the importer to sell does not depend upon whether the origi-
nal package was suitable for retail trade or not, but is the same, whether
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to consumers or to wholesale dealers, provided he sells in original
packages.

Act No. 21 of the legislature of Pennsylvania, enacted May 21, 1885, enact-
ing that ‘“no person, firm or corporate body shall manufacture out of
any oleaginous substance, or any compound of the same, other than that
produced from unadulterated milk or of cream from the same, any article
designed to take the place of butter or cheese produced from pure un-
adulterated milk, or cream from the same, or of any imitation or adulter-
ated butter or cheese, nor shall sell or offer for sale, or have in his, her
or their possession with intent to sell the same as an article of food”
and making such act a misdemeanor, punishable by fine and imprison-
ment, is invalid to the extent that it prohibits the introduction of oleo-
margarine from another State, and its sale in the original package.

TuE questions in these three cases are the same, and they
arise out of the selling of certain packages of oleomargarine.

The plaintiffs in error were indicted for and convicted of a
violation of a statute of Pennsylvania prohibiting such sale.
The act (No. 25) was passed on the 21st of May, 1885, and is
to be found in the volume of the laws of Pennsylvania for
that year, page 22. It provides as follows:

“That no person, firm or corporate body shall manufacture
out of any oleaginous substance or any compound of the same,
other than that produced from unadulterated milk or of cream
from the same, any article designed to take the place of butter
or cheese produced from pure unaduolterated milk, or cream
from the same, or of any imitation or adulterated butter or
cheese, nor shall sell or offer for sale, or have in his, her or
their possession with intent to sell the same as an article of
food.”

A violation of the act is made a misdemeanor and punish-
able by fine and imprisonment.

The jury found a special verdict in each case. The only
difference between the facts stated in the verdict in Number
86 and those contained in the other cases is that in the latter
the package sold was ten pounds instead of forty pounds and
was sold by the plaintiffs in error in those cases as agents of
a different principal, carrying on the same kind of business
in the State of Illinois, and the package was sold to a differ-
ent person and upon a different date.
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The following facts were set out in the special verdict in
Number 86 :

“(1.) The defendant, George Schollenberger, is a resident
and citizen of the Commonwealth of Pennsylvania, and is the
duly authorized agent in the city of Philadelphia of the Oak-
dale Manufacturing Company of Providence, Rhode Island.

“(2.) The said Oakdale Manufacturing Company is engaged
in the manufacture of oleomargarine in the said city of Provi-
dence and State of Rhode Island, and as such manufacturer
has complied with all the provisions of the act of Congress of
August 2, 1886, entitled ¢ An act defining butter; also impos-
ing a tax upon and regulating the manufacture, sale, importa-
tion and exportation of oleomargarine.’

“(3.) The said defendant, as agent aforesaid, is engaged in
business at 219 Callowhill street, in the city of Philadelphia,
as wholesale dealer in oleomargarine, and was so engaged on
the 2d day of October, 1893, and is not engaged in any other
business, either for himself or others.

“(4.) The said defendant, on the 1st day of July, 1893,
paid to the collector of internal revenue of the first district
of Pennsylvania the sum of four hundred and eighty dollars
as and for a special tax upon the business, as agent for the
Oakdale Manufacturing Company, in oleomargarine, and ob-
tained from said collector a writing in the words following :

¢ Stamp for Special tax,
$480 United States K480
per year. internal revenue. per vear.
No. A 434. No. A 434.
“*Received from George Schollenberger, agent for the Oak-
dale Manufacturing Company, the sum of four hundred and
eighty dollars for special tax on the business of wholesale
dealer in oleomargarine, to be carried on at 219 Callowhill
street, Philadelphia, State of Pennsylvania, for the period
represented by the coupon or coupons hereto attached.
“¢Dated at Philadelphia, Pa., July first, 1893.
“¢[sEAL.] Wirniam H. Dovrs,
“$480. Collector, First District of Penna.
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“The following clauses appear on the margin of the above :

“¢This stamp is simply a receipt for a tax due the Govern-
ment, and does not exempt the holder from any penalty or
punishment provided for by the law of any State for carrying
on the said business within such State, and does not authorize
the commencement nor the continuance of such business con-
trary to the laws of such State or in places prohibited by a
municipal law. (See section 3243, Revised Statutes, U. S.)

“¢Severe penalties are imposed for neglect or refusal to
place and keep this stamp conspicuously in your establish-
ment or place of business. Act of August 2, 1886.

“ Attached to this were coupons for each month of the year
in form as follows:

“¢Coupon for special tax on wholesale dealer in oleomarga-
rine for October, 1893.

“(5.) On or before the said second day of October, 1893,
the said Oakdale Manufacturing Company shipped to the said
defendant, their agent aforesaid, at their place of business in
Philadelphia, a package of oleomargarine separate and apart
from all other packages, being a tub thereof containing forty
pounds, packed, sealed, marked, stamped and branded in ac-
cordance with the requirements of the said act of Congress of
August second, 1886. The said package was an original
package, as required by said act, and was of such form, size
and weight as is used by producers or shippers for the purpose
of securing both convenience in handling and security in
transportation of merchandise between dealers in the ordinary
course of actual commerce, and the said form, size and weight
were adopted in good faith and not for the purpose of evad-
ing the laws of the Commonwealth of Pennsylvania, said
package being one of a number of similar packages forming
one consignment shipped by the said company to the said
defendant. Said packages forming said consignment were
unloaded from the cars and placed in defendant’s store and
then offered for sale as an article of food.

“(6.) On the said second day of October, 1893, in the said
city of Philadelphia, at the place of business aforesaid, the
said defendant, as wholesale dealer aforesaid, sold to James
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Anderson the said tub or package mentioned in the foregoing
paragraph, the oleomargarine therein contained remaining in
the original package, being the same package, with seals,
marks, stamps and brands unbroken, in which it was packed
by the said manufacturer in the said city of Providence,
Rhode Island, and thence transported into the city of Phila-
delphia and delivered by the carrier to the defendant; and
the said tub was not broken nor opened on the said premi-
ses of the said defendant, and as soon as it was purchased
by the said James Anderson it was removed from the said
premises.

“(7.) The oleomargarine contained in said tub was manu-
factured out of an oleaginous substance not produced from
unadulterated milk or cream, and was an article designed to
take the place of butter, and sold by the defendant, to James
Anderson as an article of food; but the fact that the article
was oleomargarine and not butter was made known by the
defendant to the purchaser, and there was no attempt or pur-
pose on the part of the defendant to sell the article as butter,
or any understanding on the part of the purchaser that he
was buying anything but oleomargarine, and the said oleo-
margarine is recognized by the said act of Congress of August
2, 1886, as an article of commerce.

“(8.) The above transaction specifically found by the jury
Is one of many transactions of like character made by the
defendant during the last two years.”

Upon this special verdict the trial court directed judgment
to be entered for the defendant. The case was taken by the
Commonwealth to the Supreme Court of the State, where,
after argument, the judgment was reversed and judgment
was entered in favor of the Commonwealth, and the record
remanded that sentence might be imposed by the court below.
The plaintiffs in error have brought these judgments of con-
viction before this court for review by virtue of writs of
€error.

The opinion of the Supreme Court of the State is to be
found reported under the name of Commonwealth v. Paul, in
170 Penn. St. 284.
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Mr. William D. Guthrie for plaintiffs in error. AMr.
Lichard C. Dale, Mr. Henry R. Edmunds and Mr. Albert
1. Veeder were on his brief.

Mr. John G. Johnson for defendant in error.

Mgr. Justice Prexnam, after stating the facts, delivered the
opinion of the court.

Counsel in behalf of the Commonwealth rests the validity
of the statute in question upon two principal grounds:

(1.) That oleomargarine is a newly invented or discovered
article, and that each State has the right in the case of a
newly invented or discovered food product to determine for
its citizens the question whether it is wholesome and non-
deceptive, and neither the Congress of the United States nor
the legislatures of other States can deprive it of this right, and
that being such newly discovered article it does not belong to
the class universally recognized as articles of commerce, and
hence the legislation of Pennsylvania does not regulate or
affect commerce; that non-discriminative legislation enacted
in good faith for the protection of health and the prevention
of deception, not hampering the actual transportation of mer-
chandise, is not presumptively void but is conclusively valid.

(2.) That if the right of citizens of another State to send
oleomargarine into the Commonwealth of Pennsylvania be
admitted, it can only be introduced in original packages suit-
able for wholesale trade, and where the article imported is
intended and used for the supply of the retail trade or is
sold by retail directly to the consumer, the package in which
it is imported from another State is not an “ original package”
within the protection of the interstate commerce provision of
the Constitution of the United States.

These are the main grounds upon which the conviction is
sought to be sustained. The Supreme Court of the State up-
held the statute upon the ground that it was a legitimate exer-
cise of the police power of the State not inconsistent with the
right of the owner of the product to bring it within the State
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in appropriate packages suitable for sale to the wholesale dealer
and not intended for sale at retail by the importer to the con-
sumer, and that in the cases under consideration the packages
were not wholesale original packages and their sale amounted
to a mere retail trade.

Upon the first ground for sustaining the conviction in these
cases the argument upon the part of the Commonwealth runs
somewhat as follows: It may be admitted that actually pure
oleomargarine is not dangerous to the public health, but
whether it be pure depends upon the method of its manu-
facture, and its purity cannot be ascertained by any superficial
examination, and any certain and effective supervision of the
method of its manufacture is impossible. It is manufactured
to imitate in its appearance butter, with a view to deceiving
the ultimate consumer as to its character, and this deception
cannot be avoided by coverings, labels or marks upon the
product; the legislature of Pennsylvania was therefore so
far justified in protecting its citizens against oleomargarine
by prohibiting its sale; that the legislation in question does
not discriminate in favor of the citizens of Pennsylvania or
in any manner against any particular State or any particular
manufacturer of the article, and, as there is nothing in the
case tending to prove the contrary, it must be assumed that
the legislation was enacted in good faith for the protection of
the health of the citizens and for the prevention of deception,
and as such legislation did not hamper the actual transporta-
tion of merchandise, the statute must be held to be within the
power of the legislature to enact, and is therefore valid; at
all events, the State has a right in cases of newly invented
food products to determine for its citizens the question whether
they are wholesome and non-deceptive, and that oleomargarine
is one of that class of products, and is necessarily subject to
the right of the State either to regulate or absolutely to pro-
hibit its sale.

In the examination of this subject the first question to be
considered is whether oleomargarine is an article of commerce ?
No affirmative evidence from witnesses called to the stand
and speaking directly to that subject is found in the record.
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We must determine the question with reference to those facts
which are so well and universally known that courts will take
notice of them without particular proof being adduced in
regard to them, and also by reference to those dealings of
the commercial world which are of like notoriety.

Any legislation of Congress upon the subject must, of course,
be regarded by this court as a fact of the first importance.
If Congress has affirmatively pronounced the article to be a
proper subject of commerce, we should rightly be influenced
by that declaration. DBy reference to the statutes we discover
that Congress in 1886 passed “An act defining butter, also
imposing a tax upon and regulating the manufacture, sale,
importation and exportation of oleomargarine.” Act of Au-
gust 2, 1886, c. 840, 24 Stat. 209. In that statute we find that
Congress has given a definition of the meaning of oleomar-
garine and has imposed a special tax on the manufacturers
of the article, on wholesale dealers and upon retail dealers
therein, and the provisions of the Revised Statutes in relation
to special taxes are, so far as applicable, made to extend to
the special taxes imposed by the third section of the act, and
to the persons upon whom they are imposed. Manufacturers
are required to file with the proper collector of internal reve-
nue such notices, and to keep such books and conduct their
business under such supervision as the Commissioner of Inter-
nal Revenue, with the approval of the Secretary of the Treas-
ury, may by regulation require. Provision is made for the
packing of oleomargarine by the manufacturer in packages
containing not less than ten pounds and marked as prescribed
in the act, and it provides that all sales made by manufacturers
of oleomargarine and wholesale dealers in oleomargarine shall
be in the original stamped packages. A tax of two cents per
pound is laid upon oleomargarine, to be paid by the manufact-
urer, and the tax levied is to be represented by coupon stamps.
Oleomargarine imported from foreign countries is taxed, in
addition to the import duty imposed on the same, an internal
revenue tax of fifteen cents per pound. Provision is made for
warehousing, and a penalty imposed for selling the oleomar-
gavine thus imported if not properly stamped. Provision is
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also made for the appointment of an analytical chemist and
microscopist by the Secretary of the Treasury, and such
chemist or microscopist may examine the different substances
which may be submitted in contested cases, and the Commis-
sioner of Internal Revenue is to decide in such cases as to the
taxation, and his decision is to be final. The Commissioner
is also empowered to decide ‘ whether any substance made in
imitation or semblance of butter, and intended for human
consumption, contains ingredients deleterious to the public
health ; but in case of doubt or contest his decisions in this
class of cases may be appealed from to a board hereby consti-
tuted for the purpose, composed of the Surgeon General of
the Army, the Surgeon General of the Navy and the Commis-
sioner of Agriculture, and the decisions of this board shall be
final in the premises.” Provision is also made for the
removal of oleomargarine from the place of its manufacture
for export to a foreign country without payment of tax or
affixing of stamps thereto, and there is a penalty denounced
against any person engaged in carrying on the business of
oleomargarine who should defraud or attempt to defraud the
United States of the tax.

This act shows that Congress at the time of its passage in
1886 recognized the article as a proper subject of taxation
and as one which was the subject of traffic and of exportation
to foreign countries and of importation from such countries.
Its manufacture was recognized as a lawful pursuit, and taxa-
tion was levied upon the manufacturer of the article, upon
the wholesale and retail dealers therein, and also upon the
article itself.

As to the extent of the manufacture and its commercial
nature, it is not improper to refer to the reports of the Secre-
tary of the Treasury, which show that the tax receipts from
its manufacture and sale in the United States under the act
above mentioned, during the nine years beginning with 1887,
amounted to over ten million dollars.

When we come to an inquiry as to the properties of oleo-
margarine and of what the substance is composed, we find
that answers to such inquiries are to be found in the various
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encyclopaedias of the day, and in the official reports of the
Commissioner of Agriculture and in the legal reports of cases
actually decided in the courts of the country. In brief, every
intelligent man knows its general nature, and that it is pre-
pared as an article of food, and is dealt in as such to a large
extent throughout this country and in Europe.

Upon reference to the Encyclopaedia Britannica it is said
that ““pure oleomargarine butter is said to contain every ele-
ment that enters into cream butter, and to keep pure much
longer ; but there is the defect of not knowing when it is pure
or what injurious ingredients, or objectionable processes, may
be used in its manufacture by irresponsible parties.” The arti-
cle also says “ we append a comparative analysis of natural and
artificial butter, which shows that, when properly made, the lat-
ter is a wholesome and satisfactory substitute for the former.”

There is contained in the 17th volume of the Encyclopadia
Britannica an extract from a report by the secretary of the
British Embassy at Washington, in 1880, describing the
method of obtaining oleomargarine oil. This shows the arti-
cle was then well known,

In FEz parte Scott and others, the Circuit Court for the
Eastern District of Virginia, (66 Fed. Rep. 45,) speaking by
ITughes, District Judge, said: “It is a fact of common knowl-
edge that oleomargarine has been subjected to the severest
scientific scrutiny, and has been adopted by every leading
government in Europe, as well as America, for use by their
armies and navies. Though not originally invented by us, it
is a gift of American enterprise and progressive invention to
the world. It has become one of the conspicuous articles
of interstate commerce, and furnishes a large income to the
general government annually. . . . It isentering rapidly
into domestic use, and the trade in oleomargarine has become
large and important. The attention of the national govern-
ment has been attracted to it as a source of revenue.
Provincial prejudice against this now staple of commerce Is
natural, but a city of the size and prospects of Norfolk as a
world’s entrepot ought not to be foremost in manifesting such
a prejudice.”
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In People v. Mare, 99 N. Y. 377, 381, which was a prose-
cution under the New York statute (Chap. 202, Laws of 1884),
April 24, 1884, prohibiting the manufacture or sale of oleo-
margarine, the Court of Appeals of New York held the act
unconstitutional. It appears from the opinion that on the
trial of that action “it was proved on the part of the defend-
ant by distinguished chemists that oleomargarine was com-
posed of the saine elements as dairy butter. That the oniy
difference between them was that it contained a smaller pro-
portion of fatty substance known as butterine. That this
butterine exists in dairy butter only in a small proportion —
from three to six per cent. That it exists in no other sub-
stance than butter made from milk, and it is introduced to
oleomargarine butter by adding to oleomargarine stock some
milk, cream or butter, and churning, and when this is done
it has all the elements of natural butter, but there must always
be a smaller percentage of butterine in the manufactured prod-
uct than in the butter made from milk. The only effect of
the butterine is to give flavor to the butter, having nothing
to do with its wholesomeness. That the oleaginous substances
in the oleomargarine are substantially identical with those
produced from milk or cream. Professor Chandler testified
that the only difference between the two articles was that
dairy butter had more butterine. That oleomargarine con-
tained not over one per cent of that substance, while dairy
butter might contain four or five per cent, and that if four or
five per cent of butterine were added to the oleomargarine,
there would be no difference ; it would be butter; irrespective
of the sources, they would be the same substances. According
to the testimony of Professor Morton, whose statement was
not controverted or questioned, oleomargarine, so far from
being an article devised for purposes of deception in trade,
was devised in 1872 or 1873 by an eminent French scientist,
who had been employed by the French government to devise
a substitute for butter.” This extract from the opinion in
the New York case, speaking of the testimony given before
the trial judge, is not quoted for the purpose of proving the
facts therein stated, but for the purpose of showing that as
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long ago as the time when that case was decided — June, 1883
— the article was then well known as an article of food, and
manufactured as a substitute for butter, and we may notice
from some of the histories of the article the fact (which is
stated in the opinion) that it was first devised as long ago as
1872 or 1873 by a French gentleman who had been employed
by the French government to devise a substitute for butter.
The article is a subject of export, and is largely used in for-
eign countries. Upon all these facts we think it apparent
that oleomargarine has become a proper subject of commerce
among the States and with foreign nations.

The general rule to be deduced from the decisions of this °
court is that a lawful article of commerce cannot be wholly
excluded from importation into a State from another State
where it was manufactured or grown. A State has power to
regulate the introduction of any article, including a food prod-
uct, so as to insure purity of the article imported, but such
police power does not include the total exclusion even of an
article of food.

In Minnesota v. Barber, 136 U. 8. 313, it was held that an
inspection law relating to an article of food was not a right-
ful exercise of the police power of the State if the inspection
prescribed were of such a character or if it were burdened
with such conditions as would wholly prevent the introduction
of the sound article from other States. This was held in
relation to the slaughter of animals whose meat was to be
sold as food in the State passing the so-called inspection law.
The principle was affirmed in Brimmer v. Rebman, 138 U. S.
78, and in Scott v. Donald, 165 U. S. 58, 97.

Is the rule altered in a case where the inspection or analysis
of the article to be imported is somewhat difficult and burden-
some? Can the pure and healthy food product be totally
excluded on that account? No case has gone to that extent in
this court. The nearest approach to it was the case of Peirce
v. New Hampshire, 5 How. 504, involving the importation of
intoxicating liquors. But in Leisy v. Hardin, 135 U. S. 100,
123, the New Hampshire case was overruled, and it was stated
by the present Chief Justice, in speaking for the court, that
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« whatever our individual views may be as to the deleterious
or dangerous qualities of particular articles, we cannot hold
that any articles which Congress recognizes as subjects of
interstate commerce are not such, or that whatever are thus
recognized can be controlled by state laws amounting to
regulations while they retain that character; although, at the
same time, if directly dangerous in themselves, the State may
take appropriate measures to guard against injury before it
obtains complete jurisdiction over them. To concede to a
State the power to exclude, directly or indirectly, articles so
situated, without Congressional permission, is to concede to a
majority of the people of a State, represented in the state
legislature, the power to regulate commercial intercourse be-
tween the States by determining what shall be its subjects,
when that power was distinctly granted to be exercised by
the people of the United States represented in Congress, and
its possession by the latter was considered essential to that
more perfect union which the Constitution was adopted to
create.”

To the same effect we think is the case of Railroad Company
v. Husen, 95 U. S. 465, 469, in which it was said that “what-
ever may be the power of a State over commerce that is
completely internal, it can no more prohibit or regulate that
which is interstate than it can that which is with foreign
nations.” The court,; therefore, while conceding the right of
the State to enact reasonable inspection laws to prevent the
importation of diseased cattle, held the law of Missouri there
under consideration to be invalid, because it prohibited abso-
lutely the introduction of Texas cattle during the time named
in the act, even though they were perfectly healthy and sound.

The court said that a State could not, under the cover of
exerting its police powers, substantially prohibit or burden
either foreign or interstate commerce. Reasonable and ap-
propriate laws for the inspection of articles, including food
products, were admitted to be valid, but absolute prohibition
of an unadulterated, healthy and pure article has never been
permitted as a remedy against the importation of that which
was adulterated and therefore unhealthy or impure.
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We do not think the fact that the article is subject to be
adulterated by dishonest persons, in the course of its manu-
facture, with other substances, which it is claimed may in
some instances become deleterious to health, creates the right
in any State through its legislature to forbid the introduction
of the unadulterated article into the State. The fact that
the article is liable to adulteration in the course of manufact-
ure, and that the articles with which it may be mixed may
possibly and under some circumstances be deleterious to the
health of those who consume it, is known to us by means of
various references to the subject in books and encyclopadias,
but there was no affirmative evidence offered on the trial to
prove the fact. Xrom these sources of information it may
be admitted that oleomargarine in the course of its manu-
facture may sometimes be adulterated by dishonest manu-
facturers with articles that possibly may become injurious to
health. Conceding the fact, we yet deny the right of a State
to absolutely prohibit the introduction within its borders of
an article of commerce, which is not adulterated and which in
its pure state is healthful, simply because such an article in
the course of its manufacture may be adulterated by dishonest
manufacturers for purposes of fraud or illegal gains. The bad
article may be prohibited, but not the pure and healthy one.

In the execution of its police powers we admit the right of
the State to enact such legislation as it may deem proper, even
in regard to articles of interstate commerce, for the purpose
of preventing frand or deception in the sale of any commodity
and to the extent that it may be fairly necessary to prevent
the introduction or sale of an adulterated article within the
limits of the State. But in carrying out its purposes the State
cannot absolutely prohibit the introduction within the State
of an article of commerce like pure oleomargarine. It has
ceased to be what counsel for the Commonwealth has termed
it, a newly discovered food product. An article that has
been openly manufactured for nearly a quarter of a century,
where the ingredients of the pure article are perfectly well
known and have been known for a number of years, and
where the general process of manufacture has been known




SCHOLLENBERGER v. PENNSYLVANIA.
Opinion of the Court.

for an equal period, cannot truthfully be said to be a newly
discovered product within the proper meaning of the term as
here used. The time when a newly discovered article ceases
to be such cannot always be definitely stated, but all will ad-
mit that there does come a period when the article cannot
be so deseribed. In this particular case we have no difficulty
in holding that oleomargarine has so far ceased to be a newly
discovered article as that its nature, mode of manufacture,
ingredients and effect upon the health are and have been for
many years as well known as alimost any article of food in
daily use. Therefore if we admit that a newly discovered
article of food might be wholly prohibited from being in-
troduced within the limits of a State, while its properties,
whether healthful or not, were still unknown, or in regard
to which there might still be doubt, yet this is not the case
with oleomargarine. If properly and honestly manufactured
it is conceded to be a healthful and nutritious article of food.
The fact that it may be adulterated does not afford a foun-
dation to absolutely prohibit its introduction into the State.
Although the adulterated article may possibly in some cases
be injurious to the health of the public, yet that does not
furnish a justification for an absolute prohibition. A law
which does thus prohibit the introduction of an article like
oleomargarine within the State is not a law which regulates
or restricts the sale of articles deemed injurious to the health
of the community, but is one which prevents the introduction
of a perfectly healthful commodity merely for the purpose of
In that way more easily preventing an adulterated and possi-
bly injurious article from being introduced. We do not think
this is a fair exercise of legislative discretion when applied to
the article in question.

It is claimed, however, that the very statute under con-
sideration has heretofore been held valid by this court in
the case of Powell v. Pennsylvania, 127 U. 8. 678. That
case did not involve rights arising under the commerce clause
of the Federal Constitution. The article was manufactured
and sold within the State, and the question was one as to
the police power of the State acting upon a subject always
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within its jurisdiction. The plaintiff in error was convicted
of selling within the Commonwealth two cases containing five
pounds each of an article of food designed to take the place
of butter, the sale having taken place in the city of Harris-
burg, and it was part of a quantity manufactured in and, as
alleged, in accordance with the laws of the Commonwealth.
The plaintiff in error claimed that the statute under which
his conviction was had was a violation of the Fourteenth
Amendment to the Constitution of the United States. This
court held that the statute did not violate any provision of
that Amendment, and therefore held that the conviction was
valid.

The Powell case did not and could not involve the rights of
an importer under the commerce clause. The right of a State
to enact laws in relation to the administration of its internal
affairs is one thing, and the right of a state to prevent the in-
troduction within its limits of an article of commerce is another
and a totally different thing. Legislation which has its effect
wholly within the State and upon products manufactured and
sold therein might be held valid as not in violation of any pro-
vision of the Federal Constitution, when at the same time leg-
islation directed towards prohibiting the importation within
the State of the same article manufactured outside of its limits
might be regarded as illegal because in violation of the rights
of citizens of other States arising under the commerce clause
of that instrument.

Referring what is said in the opinion in Powell’s case to the
facts upon which the case arose, and in regard to which the
opinion was based and the case decided, there is nothing what-
ever inconsistent with that opinion in holding, as we do here,
that oleomargarine is a legitimate subject of commerce among
the States, and that no State has a right to totally prohibit its
introduction in its pure condition from without the State under
any exercise of its police power. The legislature of the State
has the power in many cases to determine as a matter of state
policy whether to permit the manufacture and sale of articles
within the State or to entirely forbid such manufacture and
sale, so long as the legislation is confined to the manufacture
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and the sale within the State. Those are questions of public
policy which, as was said in the case of Powell, belong to the
legislative department to determine ; but the legislative policy
does not extend so far as to embrace the right to absolutely
prohibit the introduction within the limits of the State of an
article like oleomargarine, properly and honestly manufact-
ured.

The Powell case was, in the opinion of the court, governed
in its important aspect by that of Mugler v. Hansas, 128 U. S.
623, in which case it was said that it did not involve any
question arising under the commerce clause of the Constitution
of the United States. The last cited case was followed in
Kidd v. Pearson, 128 U. S. 1.

Noris the question determined adversely to this view in the
case of Plumley v. Massachusetts, 155 U. S. 462. The statute in
that case prevented the sale of this substance in imitation
of yellow butter produced from pure unadulterated milk or
cream of the same, and the statute contained a proviso that
nothing therein should be “construed to prohibit the manu-
facture or sale of oleomargarine in a separate or distinct form
and in such manner as will advise the consumer of its real
character, free from coloration or ingredients that cause it to
look like butter.” This court held that a conviction under
that statute for having sold an article known as oleomargarine,
not produced from unadulterated milk or cream, but manu-
factured in dmitation of yellow butter produced from pure
unadulterated milk or cream, was valid. Attention was called
in the opinion to the fact that the statute did not prohibit
the manufacture or sale of all oleomargarine, but only such as
was colored in imitation of yellow butter produced from un-
adulterated milk or cream of such milk. If free from colora-
tion or ingredient that caused it to look like butter, the right
to sell it in a separate and distinct form and in such manner
as would advise the consumer of the real character was neither
restricted nor prohibited. The court held that under the
statute the party was only forbidden to practice in such
matters a fraud upon the general public; that the statute seeks
to suppress false pretences and to promote fair dealing in the
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sale of an article of food, and that it compels the sale of oleo-
margarine for what it really is by preventing its sale for what
it is not ; that the term *“commerce among the States” did
not mean a recognition of a right to practise a fraud upon the
public in the sale of an article even if it had become the sub-
ject of trade in different parts of the country. It was said
that the Constitution of the United States did not take from
the States the power of preventing deception and fraud in the
sale within their respective limits of articles, in whatever State
manufactured; and that that instrument did not secure to any
one the privilege of committing a wrong against society.

It will thus be seen that the case was based entirely upon
the theory of the right of a State to prevent deception and
fraud in the sale of any article, and that it was the fraud and
deception contained in selling the article for what it was not,
and in selling it so that it should appear to be another and a
different article, that this right of the State was upheld. The
question of the right to totally prohibit the introduction from
another State of the pure article did not arise, and, of course,
was not passed upon. The act of Congress, above cited, was
referred to by the counsel for the appellant in the FPlumley
case as furnishing a full system of legislation upon the subject,
and he claimed that it excluded any legislation on the same
subject by the State, but it was held that there was no ground
to suppose that Congress intended by that enactment to inter-
fere with the exercise by the States of any authority they
could rightfully exercise over the sale within their respective
limits of the article defined as oleomargarine, and, as section
3243 of the Revised Statutes was referred to in the act, it was
held that the section was incorporated in the act for the pur-
pose of making it clear that Congress did not intend to
restrict the power of the States over the subject of the manu-
facture and sale of oleomargarine within their respective
limits.

The taxes prescribed by that act were held to have been
imposed for national purposes, and their imposition did not
give authority to those who paid them to engage in the manu-
facture or sale of oleomargarine within any State which law-
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fully forbade such manufacture or sale, or to disregard any
regulations which a State might lawfully prescribe in refer-
ence to that article. It was also held that the act of Congress
was not intended as a regulation of commerce among the
States.

By the reference which we have already made to this statute
we have not intended to claim that it was a regulation of com-
merce among the States further than the provisions of the act
distinctly applied to its manufacture and sale. We refer to it
for the purpose of showing that the article itself was therein
recognized as a proper and lawful subject of commerce with
foreign nations and among the several States under such law-
ful regulations as the State might choose to impose. We
think that what Congress thus taxes and recognizes as a
proper subject of commerce cannot be totally excluded from
any particular State simply becanse the State may choose to
decide that for the purpose of preventing the importation of
an impure or adulterated article it will not permit the intro-
duction of the pure and unadulterated article within its bor-
ders upon any terms whatever.

We are therefore of opinion that the first ground for up-
holding the conviction in these cases cannot be sustained.

Nor do we think the conviction can be sustained upon the
ground taken in the opinion of the Supreme Court of Penn-
sylvania.

The question in regard to packing the oleomargarine first
arose in the case of Commonwealth v. Schollenberger, 156
Penn. St. 201. The defendant in that case was an agent of a
non-resident manufacturer of oleomargarine, and he sold at
his store in Pennsylvania a package of the article weighing
eighty pounds, made and stamped and branded in Rhode
Island for use as an article of food. It was held that the case
did not show that the sales were made in the original package
of commerce. And it was said that a jury would be justified
in finding that the mode of putting up the package was not
adapted to meet the requirements of actual interstate com-
merce, but the requirements of an unlawful interstate retail
trade. But the special verdict in this case shows what the
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court said was lacking in the case just cited, for it appears in
the verdict that the package in which the oleomargarine was
sold was an original package, as required by the act of Con-
gress, and was of such “form, size and weight as is used by
producers or shippers for the purpose of securing both con-
venience in handling and security in transportation of mer-
chandise between dealers in the ordinary course of actual
commerce, and the said form, size and weight were adopted
in good faith, and not for the purpose of evading the laws of
the Commonwealth of Pennsylvania, said package being one
of a number of similar packages forming one consignment
shipped by the said company to the said defendant.” It also
appears from the special verdict that the defendant was
engaged in business in the city of Philadelphia as a wholesale
dealer in oleomargarine as agent for the manufacturer; that
he had paid the special tax upon the business as a wholesale
dealer, and had otherwise complied with all the requirements
of the act of Congress, and the article was openly sold as oleo-
margarine, and that fact was made known to the purchaser,
and he understood that he was buying oleomargarine, and as
soon as the tub was purchased it was removed unbroken from
the place of sale by the purchaser thereof.

Upon the facts found in the special verdict, it is said in the
opinion of the court below, 170 Penn. St. 291, that it is very
clear that this sale was a violation of our statute. The con-
viction was eminently proper, therefore, and should be sus-
tained, unless the sale can be justified as one made of an
original package within the proper meaning of that phrase.
The non-residence of the manufacturer does not play any im-
portant part in this case, for he comes into this State to
establish a store for the sale of his goods, pays the license
exacted by the revenue laws, and puts his agent in charge of
the sale of his goods from his store, not to the trade, bul to
customers. We have, therefore, a Pennsylvania store selling
its stock of goods to its customers for their consumption from
its own shelves; and unless these goods are in such original
packages as the laws of the United States must protect, the
sale is clearly punishable under our statute. . . . The
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question is whether a package intended and used for the
supply of the retail trade is an ‘ original package’ within the
protection of the interstate commerce cases.”

‘What are the rights of one engaged in interstate commerce
in regard to the introduction of a lawful article of commerce
into a State? Those rights have been declared by various
decisions of this court, some of them made at a very early
date, and coming down to the present time.

In the leading case of Gbbons v. Ogden, 9 Wheat. 1, 193,
it was said by Marshall, Chief Justice, that the commerce
clause extends to every species of commercial intercourse
among the several States, and that it does not stop at the ex-
ternal boundary of a State, and that this power to regulate
included the power to prescribe the rule by which commerce
is to be governed, and it was held that navigation was in-
cluded within that power.

In Brown v. Maryland, 12 Wheat. 419, it was stated that
this power to regulate commerce could not be stopped at the
external boundary of a State, but must enter its interior, and
that if the power reached the interior of the State and might
be there exercised, it must be capable of authorizing the sale
of those articles which it introduces. It was said that “sale
is the object of importation and is an essential ingredient of
that intercourse of which importation constitutes a part. It
Is as essential an ingredient, as indispensable to the existence
of the entire thing, then, as importation itself. It must be
considered as a component part of the power to regulate
commerce.”

Years after the decision of the last case and after many
other decisions had been made upon the general subject of
the commerce clause, this court in Bowman v. Chicago
Northwestern Railway, 125 U. S. 465, held that the State
could not, for the purpose of protecting its people against the
evils of intemperance, pass an act which regulated commerce
by forbidding any common carrier to bring intoxicating lig-
uors into the State from another State or Territory, excepting
upon conditions mentioned in the act. Such act was held to
be repugnant to the Constitution of the United States as af-
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fecting interstate commerce in an essential and vital part.
But whether the right to transport an article of commerce
from one State to another included by necessary implication
the right of the consignee to sell it in unbroken packages at
the place where the transportation terminated was not de-
cided. In Brown v. Maryland, it was said that the right of
transportation did include the right to sell, as to foreign com-
merce, and in the course of his opinion Chief Justice Marshall
said that the conclusion would be the same in the case of com-
merce among the States; but as it was not necessary to ex-
press any opinion upon the point, it was simply held in the
DBowman case that the power to regulate or forbid the sale of
a commodity after it had been brought into a State does not
carry with it the right and power to prevent its introduction
by transportation from another State.

The case of Leisy v. Hardin, 135 U. S. 100, 124, went a
step ‘further than the Bowman case, and held that the im-
porter had the right to sell in a State into which he brought
the article from another State in the original packages or kegs,
unbroken and unopened, notwithstanding a statute of the
State prohibiting the sale of such articles except for the pur-
poses therein named and under a license from the State. Such
a statute was held to be unconstitutional as repugnant to the
clause of the Constitution granting power to Congress to regu-
late commerce with foreign nations and among the several
States. Mr. Chief Justice Fuller, in speaking for the court,
said : “ Under our decision in Bowman v. Chicago & North-
western Railway, they had the right to import this beer into
that State, and in the view which we have expressed, they
had the right to sell it, by which act alone it would become
mingled in the common mass of property within the State.
Up to that point of time, we hold that in the absence of Con-
gressional permission to do so, the State had no power to
interfere, by seizure or any other action, in prohibition of im-
portation and sale by the foreign or non-resident importer.”
The right of the State to prohibit the sale in the original
package was denied in the absence of any law of Congress
upon the subject permitting the State to prohibit such sale.
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There is no such law of Congress relating to articles like oleo-
margarine. Such articles are therefore in like condition as
were the liquors in the cases above cited.

Subsequent to the decision in the ZLeusy case and on the 8th
of August, 1890, c. 728, 26 Stat. 313, Congress passed an act
commonly known as the Wilson act, which provided that
upon the arrival in any State or Territory of the intoxicating
liquors transported therein they should be subject to the
operation and effect of the laws of the State or Territory
enacted in the exercise of its police power to the same extent
and in the same manner as though such liguors had been pro-
duced in such State or Territory, and that they should not be
exempt therefrom by reason of being introduced therein in
original packages or otherwise. This was held to be a valid
and constitutional exercise of the power conferred upon Con-
gress. In re Ralrer, Petitioner, 140 U. 8. 545. In the
absence of Congressional legislation, therefore, the right to
import a lawful article of commerce from one State to an-
other continues until a sale in the original package in which
the article was introduced into the State.

The case of Lmert v. Missouri, 156 U. S. 296, involved the
validity of a statute of Missouri providing that peddlers of
goods, going from place to place within the State to sell them,
should take out and pay for licenses. The statute was held
not to violate the commerce clause of the Constitution of the
United States because it made no discrimination between
residents or products of the State and those of other States.
The conviction of the plaintiff in error for a violation of the
statute was upheld, although he was an agent of a corpora-
tion which manufactured the property in another State and
sent it to him to sell as its agent. It was held to be within
the police power of the State to regulate the occupation of
itinerant peddlers and to compel them to obtain licenses to
practise their trade, and such power had been exerted from
the earliest times. The remark of Chief Justice Marshall in
Brown v. Maryland, supra, was quoted, that “the right of
sale may very well be annexed to importation, without annex-
Ing to it also the privilege of using the officers licensed by the
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State to make sales in a peculiar way.” (Page 313.) It was
the privilege of selling in a peculiar way, as a peddler, which
was licensed in the FAmert case, and such a person, it was
therein decided, could properly be made to pay a license
for selling in that way an article manufactured in another
State and sent into Missouri, as well as for selling in the same
way articles manufactured in Missouri, so long as there was
no discrimination between the two classes of goods.

The Zmert case does not overrule or affect the cases above
cited as to the right to sell.

We are not aware of any such distinction as is attempted to
be drawn by the court below in these cases betiween a sale at
wholesale to individuals engaged in the wholesale trade or
one at retail to the consumer. How small may be an original
package it is not necessary to here determine. We do say
that a sale of a ten pound package of oleomargarine, manu-
factured, packed, marked, imported and sold under the cir-
cumstances set forth in detail in the special verdict, was a
valid sale, although to a person who was himself a consumer.
We do not say or intimate that this right of sale extended
beyond the first sale by the importer after its arrival within
the State.  Waring v. The Mayor, 8 Wall, 110, 122. The
importer had the right to sell not only personally, but he had
the right to employ an agent to sell for him. Otherwise his
right to sell would be substantially valueless, for it cannot be
supposed that he would be personally engaged in the sale of
every original package sent to the different States in the
Union. ITaving the right to sell through his agent, a sale
thus effected is valid.

The right of the importer to sell cannot depend upon
whether the original package is suitable for retail trade or
not. Iis right to sell is the same, whether to consumers or
to wholesale dealersin the article, provided he sells them in
original packages. This does not interfere with the acknowl-
edged right of the State to use such means as may be neces-
sary to prevent the introduction of an adulterated article, and
for that purpose to inspect and test the article introduced,
provided the state law does really inspect and does not sub-
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stantially prohibit the introduction of the pure article and
thereby interfere with interstate commerce. It cannot for
the purpose of preventing the introduction of an impure or
adulterated article absolutely prohibit the introduction of that
which is pure and wholesome. The act of the legislature of
Pennsylvania, under consideration, to the extent that it pro-
hibits the introduction of oleomargarine from another State
and its sale in the original package, as described in the special
verdict, is invalid.

The judgments are therefore reversed and the cases re-
manded to the Supreme Court of Pennsylvania for further
proceedings not inconsistent with this opinion.

Mgz. JusticE Gray, with whom concurred M=. Justice HAx-
LAN, dissenting.

Mr. Justice Harlan and myself cannot concur in this judg-
ment, and will state, as briefly as may be, some of the
grounds of our dissent. The question at issue appears to us
to be so completely covered by two or three recent judgments
of this court, as to make it unnecessary to cite other aathori-
ties.

As has been said by this court, speaking by the present
Chief Justice, “ The power of the State to impose restraints
and burdens upon persons and property, in conservation and
promotion of the public health, good order and prosperity, is
a power originally and always belonging to the States, not
surrendered by them to the General Government, nor directly
restrained by the Constitution of the United States, and
essentially exclusive. And this court has uniformly recog-
nized state legislation, legitimately for police purposes, as not,
in the sense of the Constitution, necessarily infringing upon
any right which has been confided, expressly or by implica-
tion, to the National Government.” ZRahrer’s case, 140 U. S.
545, 554.

The statute of Pennsylvania of May 21, 1883, under which
the plaintiffs in error were indicted and convicted, for selling
in Penusylvania oleomargarine in the original packages in
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which it had been sent to them from other States, provides
that “no person, firm,or corporate body shall manufacture out
of any oleaginous substance or any compound of the same,
other than that produced from unadulterated milk or of
cream from the same, any article designed to take the place
of butter or cheese produced from pure unadulterated milk
or cream from the same, or of any imitation or adulterated
butter or cheese, nor shall sell or offer for sale, or have in his,
her or their possession with intent to sell the same, as an
article of food.” Penn. Stat. 1885, c. 25.

In Powell v. Pennsylvanio, 127 U. 8. 678, the defendant
was indicted, under this very statute, for selling, and for hav-
ing in his possession with intent to sell, oleomargarine manu-
factured in Pennsylvania before the passage of the statute;
and, at the trial, in order to show that the statute was not a
lawful exercise of the police power of the State, offered to
prove that the articles which he sold, and those which he had
in his possession for sale, were, in fact, wholesome and nutri-
tious, and were part of a large quantity manufactured by him
before the passage of the statute, by the use of land, build-
ings and machinery, purchased by him at great expense for
carrying on this business, and the value of which would be
destroyed if he were prevented from continuing it. The
evidence offered was excluded, and the defendant was con-
victed; and his conviction was affirmed by the Supreme
Court of Pennsylvania, and by this court upon writ of error.

This court, in its opinion upholding this statute as a consti-
tutional and valid exercise of the police power of the State,
after mentioning the defendant’s offer to prove that the
articles which he sold or had in his possession for sale were
in fact wholesome and nutritious, proceeded as follows: “It
is entirely consistent with that offer, that many, indeed, that
most kinds of oleomargarine butter in the market contain
ingredients that are or may become injurious to health. The
court cannot say, from anything of which it may take judi-
cial cognizance, that such is not the fact. Under the circum-
stances disclosed in the record, and in obedience to settled
rules of constitutional construction, it must be assumed that
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such is the fact.” ¢ Whether the manufacture of oleo-
margarine, or imitation butter, of the kind described in the
statute, is, or may be, conducted in such a way, or with such
skill and secrecy, as to baffle ordinary inspection, or whether
it involves such danger to the public health as to require, for
the protection of the people, the entire suppression of the
business, rather than its regulation in such manner as to
permit the manufacture and sale of articles of that class that
do not contain noxious ingredients, are questions of fact and
of public policy, which belong to the legislative department
to determine. And as it does not appear upon the face of the
statute, or from any facts of which the court must take judi-
cial cognizance, that it infringes rights secured by the funda-
mental law, the legislative determination of those questions
is conclusive upon the courts. It is not a part of their func-
tions to conduct investigations of facts entering into questions
of public policy merely, and to sustain or frustrate the legis-
lative will, embodied in statutes, as they may happen to ap-
prove or disapprove its determination of such questions.”
“The legislature of Pennsylvania, upon the fullest investiga-
tion, as we must conclusively presume, and upon reasonable
grounds, as must be assumed from the record, has determined
that the prohibition of the sale, or offering for sale, or having
in possession to sell, for purposes of food, of any article manu-
factured out of oleaginous substances or compounds, other
than those produced from unadulterated milk or cream from
unadulterated milk, to take the place of butter produced from
unadulterated milk or cream from unadulterated milk, will
promote the public health, and prevent frauds in the sale of
such articles.” 127 U. S. 634-686.

That decision appears to us to establish that the courts
cannot take judicial cognizance, without proof, either that
oleomargarine is wholesome, or that it is unwholesome ; and
we are unable to perceive how judicial cognizance of such a
fact can be acquired by referring to the various opinions
which have found expression in scientific publications, or in
testimony given in cases before other courts and between
other parties.
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Evidence that the articles sold were wholesome and nutri-
tious having been excluded as immaterial when offered in
defence in Powell’s case, it necessarily follows that the Com-
monwealth in the case at bar had no occasion to offer evidence
to prove the contrary.

The decision in Powell's case conclusively establishes that
the statute in question is a constitutional exercise of the police
power of the State, unless it can be considered as affected by
the power to regulate commerce, as granted to or exercised
by Congress under the Constitution of the United States.

The act of Congress of August 2, 1886, ¢. 840, imposing
internal revenue taxes upon manufacturers and sellers of
oleomargarine, and defining what shall be considered as
oleomargarine for the purposes of that act, expressly provides,
in § 3, that section 3243 of the Revised Statutes, so far as
applicable, shall apply to such taxes and persons. 24 Stat.
209. By section 3243 of the Revised Statutes, “the pay-
ment of any tax imposed by the internal revenue laws for
carrying on any trade or business shall not be held to exempt
any person from any penalty or punishment provided by the
laws of any State for carrying on the same within such
State, or in any manner to authorize the commencement or
continuance of such trade or business contrary to the laws of
such State, or in places prohibited by municipal law; nor
shall the payment of any such tax be held to prohibit any
State from placing a duty or tax on the same trade or busi-
ness, for state or other purposes.”

As was said by this court in Plumley v. Massachusetts, 155
U. S. 461, “It is manifest that this section was incorporatedl
into the act of Aungust 2, 1886, to make it clear that Congress
had no purpose to restrict the power of the States over the
subject of the manufacture and sale of oleomargarine within
their respective limits. The taxes prescribed by that act
were imposed for national purposes, and their imposition dil
not give authority to those who paid them to engage in the
manufacture or sale of oleomargarine in any State which
lawfully forbade such manufacture or sale, or to disregard
any regulations which a State might lawfully prescribe in
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reference to that article. Nor was the act of Congress relat-
ing to oleomargarine intended as a regulation of commerce
among the States. Its provisions do not have special applica-
tion to the transfer of oleomargarine from one State of the
Union to another. They relieve the manufacturer or seller,
if he conforms to the regulations prescribed by Congress, or
by the Commissioner of Internal Revenue under the authority
conferred upon him in that regard, from penalty or punish-
ment, so far as the General Government is concerned; but
they do not interfere with the exercise by the States of any
authority they possess of preventing deception or fraud in
the sales of property within their respective limits.” 155
U.S. 466, 467. “If there be any subject over which it would
seem the States ought to have plenary control, and the power
to legislate in respect to which it ought not to be supposed
was intended to be surrendered to the General Government,
it is the protection of the people against fraud and deception
in the sale of food products. Such legislation may, indeed,
indirectly or incidentally affect trade in such products trans-
ported from one State to another State. But that circum-
stance does not show that laws of the character alluded to
are inconsistent with the power of Congress to regulate com-
merce among the States.” 155 U. S. 472.

In Plumley’s case, it was accordingly adjudged by this
court, affirming the judgment of the Supreme Judicial Court
of Massachusetts, that a statute of Massachusetts, imposing a
penalty on the manufacture, sale, offering for sale, or having
in possession with intent to sell, “any article or compound,
made wholly or partly out of any fat, oil or oleaginous sub-
stance, or compound thereof, not produced from unadulter-
ated milk or cream from the same, which shall be in imitation
of yellow butter produced from pure unadulterated milk or
cream from the same,” was constitutional and valid, as ap-
plied to sales in Massachusetts of oleomargarine made in
another State, artificially colored so as to look like yellow
butter, and imported in the packages in which it was sold.

The necessary result of the decisions in Powell’s case and in
Plumley’s case, and of the reasoning upon which those deci-
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sions were founded, and by which alone they can be justified,
appears to us to be that each State may, in the exercise of its
police power, without violating the provisions of the Consti-
tution and laws of the United States concerning interstate
commerce, make such regulations relating to all sales of
oleomargarine within the State, even in original packages
brought from another State, as the legislature of the State
may deem necessary to protect the people from being induced
to purchase articles, either not fit for food, or differing in nat-
ure from what they purport to be; that the questions of dan-
ger to health, and of likelihood of fraud or deception, and of
the preventive measures required for the protection of the
people, are questions of fact and of public policy, the deter-
mination of which belongs to the legislative department, and
not to the judiciary; and that, if the legislature is satisfied
that oleomargarine is unwholesome, or that, in the tubs, pots
or packages in which it is commonly offered for sale, it looks
so like butter, that the only way to protect the people against
injury to health, in the one case, or against fraud or deception,
in the other, is to absolutely prohibit its sale, it is within the
constitutional power of the legislature to do so.

COLLINS ». NEW HAMPSHIRE.

ERROR TO THE SUPREME COURT OF THE STATE OF NEW HAMPSHIRE.

No. 17, Argued March 23, 24, 1898. — Decided May 283, 1898,

TFollowing the decision in Schollenberger v. Pennsylvania, ante, 1, the court
holds that the statute of New Hampshire prohibiting the sale of oleo-
margarine as a substitute for butter, unless it is of a pink color, is
invalid, as being, in necessary effect, prohibitory.

Tur case is stated in the opinion. It was argued with
Schollenberger v. Pennsylvania, ante, 1, by the same counsel
for plaintiff in error.

Mr. William D. Guthrie for plaintiff in error. My. Richard
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¢ Dale, Mr. Henrvy L. Edmunds and Mr. Albert H. Veeder

were on his brief.

Mr. John G. Joknson was for the defendant in error in
Schollenberger v. Pennsylvania, argued with this case; but
there was no appearance for the defendant in error in this case.

M. Justice Pecknam delivered the opinion of the court.

This case comes here by virtue of a writ of error to the
Supreme Court of the State of New Ilampshire, by which we
are called upon to review the judgment of that court sustain-
ing a conviction of the plaintiff in error in the court of first
instance of a violation of the public statutes of the State, pro-
hibiting the sale of oleomargarine as a substitute for butter
unless it is of a pink color. The law is to be found in sections
19 and 20, chap. 127, Public Statutes, 1891. The two sections
are set forth in the margin.!

The plaintiff in error was convicted of selling a package of

1§ 19. It shall be unlawful to sell, offer for sale, or keep in possession
with intent to sell, in this State, any substance or compound made wholly
or in part of fats, oils or grease, not produced from milk or cream, in
imitation of, or as a substitute for, butter or cheese, unless the same is
contained in tubs, firkins, boxes or other packages, each of which has upon
it, to indicate the character of its contents, the words ‘“Adulterated but-
ter,” ¢“ Oleomargarine,” or ¢ Imitation cheese” as the case may be, in plain
roman letters not less than one half inch in length, and so placed and made
or attached that they can be readily seen and read and cannot be easily
defaced ; and if the substance or compound is a substitute for cheese, unless
the cloth surrounding it has a like inscription; and if it is a substitute for
butter, unless it is of a pink color. When any such substance or compound
is sold in less quantities than the original packages contain, the seller shall
deliver to the purchaser with it a label bearing the words indicating its
character as above, in like letters.

§ 20. If any person shall sell, or offer for sale, or keep in possession with
intent to sell, in this State, any substance or compound of the kinds de-
scribed in the preceding section in a manner that is made unlawful by said
section, or shall sell, offer for sale, or keep in possession with intent to sell,
any such substance or compound without disclosing its true character, he
shall be fined not more than one hundred dollars, or be imprisoned not more
than sixty days, or both.
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oleomargarine not of pink color in violation of the statute
and was sentenced to pay a fine of §100, and to pay the costs
of prosecution and to stand committed until sentence was
performed.

The following are the facts appearing in the record:

“The respondent is agent at Manchester of Swift & Co.,
an Illinois corporation, having its principal place of business
in Chicago. The corporation manufactures oleomargarine
and puts it up in packages in Chicago, and distributes the
packages from there to different places— one of which is
Manchester — where it maintains stores and sells the article
at wholesale in the original packages. It has paid the special
United States taxes imposed by the act of Congress of August
2, 1886 (Supp. to R. S. of U. 8., v. 1, p. 505), and has complied
with all other requirements of that act in respect to the manu-
facture and sale at wholesale of oleomargarine. The article
has the color of butter, the same coloring matter being used
to color it that is frequently used to color butter, and is made
wholly or in part of fats, oils or grease not produced from
milk or cream, in imitation of or as a substitute for butter.
It is not manufactured in this State. The respondent as such
agent sold in Manchester, at wholesale, at the store of the
company, a package of said article weighing ten pounds in
the form it was put up in Chicago by his principal. The
provisions of section 19, chapter 127, Pablic Statutes of this
State, were complied with, so far as the package was con-
cerned, except the color of its contents was not pink. The
oleomargarine sold was the oleomargarine of commerce as the
same is known and dealt in as an article of food.

“The respondent claimed that upon these facts he was not
guilty, because the statute of this State is in contravention of
the Constitution of the United States and its amendments
and of the laws of Congress; otherwise he admitted his
guilt. The court ruled against the respondent as to the
above claim, and he excepted.”

It was stated on the argnment that since the conviction of
the plaintiff in error the statute above cited had been repealed,
but that such repeal did not affect the conviction, because of




COLLINS v. NEW HAMPSHIRE.

Opinion of the Court.

the provision made in the New Hampshire statutes that “no
suit or prosecution, pending at the time of the repeal of an
act, for any offence committed or for the recovery of a penalty
or forfeiture incurred, under the act so repealed, shall be
affected by such repeal.” We are therefore called upon to
determine the validity of the conviction.

The plaintiff in error claims that the statute under which
he was indicted and convicted is void, because in contraven-
tion of the Constitution of the United States, which gives
power to Congress “to regulate commerce with foreign
nations and among the several States and with the Indian
tribes.”

We think this case comes within the principle of the cases
just decided regarding the statute of the Commonwealth of
Pennsylvania prohibiting the introduction of oleomargarine
into that Commonwealth. This statute is in its practical effect
prohibitory. It is clear that it is not an inspection law in any
sense. It provides for no inspection, and it is apparent that
none was intended. The act is a mere evasion of the direct
prohibition contained in the Pennsylvania statute, and yet if
enforced the result, within the State, would be quite as posi-
tive in the total suppression of the article as is the case with
the Pennsylvania act.

In a case like this it is entirely plain that if the State has
not the power to absolutely prohibit the sale of an article of
commerce like oleomargarine in its pure state, it has no
power to provide that such article shall be colored, or rather
discolored, by adding a foreign substance to it, in the manner
described in the statute. Pink is not the color of oleomar-
garine in its natural state. The act necessitates and provides
for adulteration. It enforces upon the importer the necessity
of adding a foreign substance to his article, which is thereby
rendered unsalable, in order that he may be permitted law-
fully to sell it. If enforced, the result could be foretold. To
color the substance as provided for in the statute naturally
excites a prejudice and strengthens a repugnance up to the
point of a positive and absolute refusal to purchase the article
at any price. The direct and necessary result of a statute
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must be taken into consideration when deciding as to its
validity, even if that result is not in so many words either
enacted or distinctly provided for. In whatever langnage a
statute may be framed, its purpose must be determined by its
natural and reasonable effect. [Zlenderson v. Mayor of New
York, 92 U. 8. 2569; Morgan’s Steamship Co. v. Louisiana,
118 U. S. 455, at 462. Although under the wording of this
statute the importer is permitted to sell oleomargarine freely
and to any extent, provided he colors it pink, yet the permis-
sion to sell, when accompanied by the imposition of a con-
dition which, if complied with, will effectually prevent any
sale, amounts in law to a prohibition.

If this provision for coloring the article were a legal con-
dition, a legislature could not be limited to pink in its choice
of colors. The legislative fancy or taste would be boundless.
It might equally as well provide that it should be colored blue
or red or black. Nor do we see that it would be limited to
the use of coloring matter. It might, instead of that, pro-
vide that the article should only be sold if mixed with some
other article which, while not deleterious to health, would
nevertheless give out a most offensive smell. If the legisla-
ture have the power to direct that the article shall be colored
. pink, which can only be accomplished by the use of some
foreign substance that will have that effect, we do not know
upon what principle it should be confined to discoloration, or
why a provision for an offensive odor would not be just as
valid as one prescribing the particular color. The truth is,
however, as we have above stated, the statute in its necessary
effect is prohibitory, and therefore upon the principle recog-
nized in the Pennsylvania cases it is invalid.

The judgment of the Supreme Court of New Hampshire is

reversed and the case remanded to that court for further
proceedings not tneonsistent with this opinion.

Mg. Justice Harrax and Mr. Justice Gray dissented.
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POUNDS ». UNITED STATES.

ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR THE
NORTHERN DISTRICT OF ALABAMA.

No. 208. Submitted May 6, 1898. — Decided May 23, 1898.

An indictment under Rev. Stat. § 3296, for the concealment of distilled
spirits on which the tax has not been paid, removed to a place other
than the distillery warehouse provided by law, which charges the per-
formance of that act at a particular time and place, and in the language
of the statute, is sufficiently certain.

When there is nothing in the record to show that the jury in a criminal case
separated before the verdict was returned into court, and the record
shows that a sealed verdict was returned by the jury by agreement of
counsel for both parties in open court, and in the presence of the defend-
ant, the verdict was rightly reccived and recorded.

Tur indictment under which the defendant (plaintiff in
error) was tried contained fifteen counts. He was convicted
on the sixth count, which read as follows:

“The grand jurors aforesaid, upon their oaths aforesaid, do
further present, that, at the time and place and within the
jurisdiction aforesaid, the said George Pounds unlawfully
did conceal and aid in the concealment of distilled spirits on
which the tax had not been paid, which said spirits had been
removed to a place other than the distillery warehouse pro-
vided by law, contrary to the form of the statute in such case
made and provided, and against the peace and dignity of the
United States.”

The count was drawn under section 3296 of the Revised
Statutes, which provides that —

“Whenever any person removes, or aids or abets in the
removal of any distilled spirits on which the tax has not been
paid, to a place other than the distillery warehouse provided
by law, or conceals, or aids in the concealment of any spirits
so removed, or removes, or aids or abets in the removal of
any distilled spirits from any distillery warehouse or other
warehouse for distilled spirits authorized by law, in any
manner other than is provided by law, or conceals, or aids
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in the concealment of any spirits so removed, he shall be
liable to a penalty of double the tax imposed on such distilled
spirits so removed or concealed, and shall be fined not less
than two hundred nor more than five thousand dollars, and
imprisoned not less than three months nor more than three
vears.”

After the verdict, and before the judgment, the plaintiff in
error filed his motion in arrest of judgment, as follows::

“Now comes the defendant after the rendition of the ver-
dict of the jury finding him guilty as charged in the sixth
count of the indictment and before judgment and sentence,
and moves the court to arrest the judgment in this case, upon
the ground that the sixth count of the indictment is too vague
and uncertain to authorize a judgment and sentence against
the defendant.”

Afterwards an amended motion in arrest of judgment was
filed, as follows:

“ By leave of the court first had and obtained the defend-
ant amends his motion in arrest of judgment by adding the
following grounds :

“First. The said sixth count of the indictment fails to
show that there was a warehouse provided by law to which
the spirits alleged to have been concealed should have been
removed.

“Second. That the jury separated before the verdict of the
jury was returned into court.”

The overruling of this motion was assigned as error.

Mr.J. A. W. Smith for plaintiff in error.

Mr. Assistant Attorney General Boyd for defendants in
error.

Me. Justice McKenna, after stating the case, delivered the
opinion of the court.

Section 3271 of the Revised Statutes provides that “every
distiller shall provide, at his own expense, a warehouse, to be
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situated on and to constitute a part of his distillery premises,
and to be used only for the storage of distilled spirits of his
own manufacture until the tax thereon shall be paid;

and such warehouse, when approved by the Commissioner
of Internal Revenue on report of the collector, is hereby
declared a bonded warehouse of the United States, to be
known as a distillery warehouse, and shall be under the direc-
tion and control of the collector of the district and in charge
of an internal revenue storekeeper assigned thereto by the
Commissioner.”

Section 3287 provides that all distilled spirits shall be drawn
from the receiving cisterns into casks of a designated capacity
and the quantity of spirits marked thereon, “ and shall be im-
mediately removed into the distillery warehouse,” and stamps
designating the quantity of spirits shall be applied thereto.

Other sections provide that no distilled spirits upon which
the tax has been paid shall be stored or allowed to remain on
any distillery premises, and such spirits found in a cask con-
taining five gallons or more without having the stamp required
by law shall be forfeited.

To secure the enforcement of this provision, section 3296
was enacted.

Plaintiff in error says:

“It seems clear that section 3296 of the Revised Statutes
intended to provide a punishment for a distiller who had com-
plied with the various provisions of chapter four of the Revised
Statutes, and had provided a warehouse as required by section
3271, and then concealed or aided in the concealment of dis-
tilled spirits which had been removed, the tax not having
been paid, to a place other than the distillery warehouse so
provided.”

And it hence claimed that the indictment is too uncertain
to sustain the judgment, because it does not inform the de-
fendant that a warehouse was provided in which the spirits
which he is charged to have concealed should have been
stored until the tax was paid. Undoubtedly, the statute was
intended to punish a distiller who violated its provisions. It
was also intended to punish any one else who did, and the
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offence could be committed by a removal of spirits from the
premises before storage in the distillery warehouse or by con-
cealment of the spirits so removed. And it is this conceal-
ment which the indictment charges, and it sufficiently alleges
the existence of a warehouse. It also alleges that the tax had
not been paid. The offence was purely statutory. In such
case it is generally sufficient to charge the defendant with acts
coming within the statutory description in the substantial
words of the statute without any further expansion of the
matter.  United States v. Simmons, 96 U. S. 360; United
States v. Britton, 107 U. S. 655.

One of the acts which is made an offence by section 3296 is
the concealment of distilled spirits on which the tax has not
been paid, removed to a place other than the distillery ware-
house provided by law. The indictment charges in the
language of the statute the performance of that act at a par-
ticular time and place. It was therefore sufficiently certain.

As to the second ground of motion in arrest of judgment,
it is enough to say that there is nothing in the record to show
that the jury separated before the verdict was returned into
court, but the record does show that a sealed verdict was re-
turned by the jury by agreement of counsel for both parties
in open court and in the presence of the defendant. This
verdict was rightly received and recorded. Commonwealth v.
Carrington, 116 Mass. 37.

The judgment is

Affirmed.

HARRISON ». MORTON.

ERROR TO THE COURT OF APPEALS OF THE STATE OF MARYLAND.
No. 245. Argued May 2, 3, 1898. — Decided May 23, 1898,

Eustis v. Bolles, 150 U. S. 3861, affirmed to the points:

(1) That to give this court jurisdiction of a writ of error to a state
court it must appear affirmatively not only that a Federal question
was presented for decision by the state court, but that its deci-
sion was necessary to the determination of the cause, and that it
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was actually decided adversely to the party claiming a right un-
der the Federal laws or Constitution, or that the judgment as
rendered could not have been given without deciding it ;

(2) That where the record discloses that if a question has been raised
and decided adversely to a party claiming the benefit of a provision
of the Constitution or laws of the United States, another question
not Federal has been also raised and decided against such party,
and the decision of the latter question is sufficient, notwithstand-
ing the Federal question, to sustain the judgment, this court will
not review the judgment.

Tuis suit was brought by the plaintiff in error Harrison
against the defendant in error on the 8th of February, 1895,
in the Baltimore City Court to recover the sum of $300,000
damages for the breach of a contract under seal for the sale
of certain patent rights.

Under the alleged contract the plaintiff in error sold, and
the defendant in error bought and agreed to pay for, a cer-
tain machine, method and device for making barrels and kegs,
and all his right, title and interest in certain pending letters
patent therefor, when issued, at and for the price 6f three
hundred thousand dollars, whereof one hundred thousand
dollars were to be paid in cash within ten days after the
issuing of letters patent, and the remaining two hundred
thousand dollars were to be paid in the full-paid, non-as-
sessable shares of a corporation, to be incorporated and
organized by the defendant in error Morton under the laws
of Maryland, with a capital stock of five hundred thousand
dollars.

The pleas were :

First. Non est factum.

Second. That the signature of the defendant in error to the
alleged agreement was procured by the fraud of the plaintiff
in error.

Third. That the signature of the defendant in error was
procured by the undue influence of the plaintiff in error.

And also three supplemental pleas on equitable grounds:

1st. That there was no consideration for the alleged agree-
ment,.

2d. That at the date of the alleged agreement Harrison
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was not the owner of and had no valid title to the machine,
method and device mentioned in the declaration.

3d. That at the time of the alleged assignment of the
patent Harrison was not the owner of and had not a valid
title to the said patent.

The defendant also filed a plea of set-off, and upon demand
for a bill of particulars of such set-off filed a bill of particulars,
amounting to thirty-one thousand seven hundred and ninety-
one dollars and fifty-two cents ($31,791.52).

Replications were duly filed and issues joined on all of them.

The case was tried before the judge without a jury.

At the trial the parties asked the court to rule on certain
propositions contained in what the record calls “prayers.”
They were as follows, with the action of the court expressed
thereon :

“Plaintyff’s First Prayer.

“The plaintiff, by his counsel, prays the court to rule that
if it shall find from the evidence that the contract between
the plaintiff and defendant, dated December 8, 1894, and
read in evidence, was signed and sealed by the plaintiff and
defendant, and left in the possession of the defendant as a
complete and operative instrument according to its terms,
and that in accordance with said contract, shortly after the
execution thereof, the plaintiff executed to the defendant the
assignment read in evidence of his right to the invention
therein mentioned, on which application for a patent was then
pending, and that defendant afterwards employed and paid
patent attorneys to procure for him the patent from the Gov-
ernment of the United States and from the governments of
other countries ; and if the court shall further find that the
said application for a patent was allowed by the Government
of the United States, and subsequently that letters patent for
said invention were granted, bearing date January 22, 1895,
as read in evidence, and that the plaintiff, at the time of the
execution of said agreement with the plaintef, had no knowl-
edge or notice of the agreement between Henry Campbell
and the Campbell Barrel Company offered in evidence, then
the plaintiff is entitled to recover.
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“(‘And that there is no evidence that the plaintyf had any
knowledge or notice of said agreement between said Campbell
and said Campbell Barrel Company.’) (Rejected as offered,
but granted as modified by omitting the words in Italics.)

“Plaintiff’s Second Prayer.

“ The plaintiff, by his counsel, prays the court to rule that the
defendant has offered no evidence legally sufficient to show
that the contract set out in the declaration was procured by the
plaintiff from the defendant by fraud, or by undue influence.
(Conceded.)

“ Plaintiff’s Third Prayer.

“The plaintiff, by his counsel, prays the court to rule that
the defendant has offered no evidence legally sufficient to
show that there was no consideration for the agreement set
out in the declaration. (Rejected.)

“Plaintiff’s Fourth Prayer.

“The plaintiff prays the court to rule that if the court shall
find that on the 11th day of September, 1894, Henry Camp-
bell made to the plaintiff the assignment of one half interest
in his then pending application to the United States Patent
Office for a patent for the invention in said assignment men-
tioned, and subsequently, on or about the 26th of November,
1894, made to the plaintiff a further assignment of all his
interest in his said pending application and to the patent
thereon, whenever the same should thereafter be granted ;
then, by virtue of said two assignments, the plaintiff acquired
an inchoate title to said invention and to the patent thereon,
when the same should thereafter be granted, which title it
was competent for the plaintiff to sell, assign and dispose of ;
and if the court shall further find that on or about the 10th
day of December, 1894, the plaintiff executed to the defend-
ant the assignment read in the evidence and dated the 8th
day of December, 1894, for the consideration therein men-
tioned, and that subsequently, on or about the 22d day of
January, 1895, a patent was issued by the United States in
the name of said Henry Campbell, for the invention described
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in said several assignments from said Campbell to the plaintiff
and from the plaintiff to the defendant, then the defendant,
by virtue of said letters patent, acquired a valid title to and
became the owner of said patent, and said assignment from
the plaintiff to the defendant, bearing date the 8th day of
December, 1894, was supported by a good and sufficient con-
sideration, and the plaintiff is entitled to recover upon the
contracts set out in the declaration, provided the court, sitting
as a jury, shall find that the said contract was signed and
sealed by the plaintiff to the defendant, and was designed by
them to be an operative instrument according to its terms;
and provided further that at the time of the execution of
said contract, the plaintiff had no knowledge or notice of the
agreement between Henry Campbell and the Campbell Bar-
rel Company, bearing date the — day of January, 1892, and
offered in evidence by the defendant, and that there is no
evidence legally sufficient to show that the plaintiff had any
such knowledge or notice of said agreement. (Rejected.)

“Fifth Prayer.

“That the agreement of January, 1892, between Henry
Campbell and the Campbell Barrel Company, offered in evi-
dence by the defendant, is no defence to this action, if the
court shall find that by the true construction of said agree-
ment the invention and device described in the contract set
out in the declaration is not embraced within said agreement.
(Granted.)”

And the defendant offered the following two prayers :

“Defendant’s First Prayer.

“The defendant asks the court to rule as matter of law that
upon the pleadings of the case the burden is upon the plaintiff
to prove the delivery of the sealed instrument sued on, and if
the court, sitting as a jury, finds that the paper sued on never
was delivered, the verdict must be for the defendant. (Granted.)

“Defendant’s Second Prayer.

“If the court, sitting as a jury, shall find that when the
paper sued on was presented by the plaintiff to the defendant
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for the latter’s signature, with the request that he would sign
it, the defendant declined so to do, as the terms of such papers
did not correspond with any agreement made or talked of be-
tween the plaintiff and defendant, and that thereupon it was
agreed between them that the papers in duplicate should be
signed by the defendant, and both kept in his possession, and
should not be of any force, and should belong to the defend-
ant until he chose to put them in force, and that in pursuance
of this agreement they were then signed by the defendant, and
always afterwards kept in his possession until produced at the
trial of this cause, on notice, and that at no time after the
signing of said papers did the defendant ever exercise his option
of putting into force, but on the contrary, subsequently thereto,
exercised his option by declining to recognize them as in force,
then the verdict shall be for the defendant. (Granted.)”

The trial judge rendered a general verdict for the defendant,
on which judgment was entered for $35,091.65, with interest
and costs.

An appeal having been taken to the Court of Appeals of
Maryland by the plaintiff IHarrison, the judgment of the court
below was affirmed by the said Court of Appeals on the 17th
of June, 1896, for $39,091.65, with interest from the 13th of
December, 1884, until paid, and costs.

On September 21, 1896, a writ of error to review' this judg-
ment was issued to the Court of Appeals of Maryland.

There are nine assignments of error. They embrace rulings
on testimony, on the prayers and the following :

“1. It was-error to decide that under the laws of the United
States the assignments from Henry Campbell to Walter H.
Harrison, dated the 11th day of September, a.p. 1894, and
the 26th day of November, 1894, respectively, purporting to
convey to the said Harrison the ¢ entire right, title and interest
in and to the application for patent — serial number, 522,266
—and the patent right contained therein and covered thereby,
operated to convey to the plaintiff Harrison merely the equita-
ble title in and to said invention and the patent rights covered
by said application.

“2. It was error to decide that the said assignments were
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not drawn as the laws required, and hence did not convey the
legal title to the invention in question.”

The opinion of the Supreme Court of Maryland, 83 Maryland,
456, is quite long, necessarily so, as it passes upon all the
points which were raised by plaintiffs. The parts of it which
concern the case are as follows:

“'We think there can be no doubt that the defendant’s two
prayers were properly granted. By the first the court declared
as matter of law that upon the pleadings the burden was upon
the plaintiff to prove the delivery of the sealed instrument
sued on, and that if the court, sitting as a jury, should find that
said paper never was delivered the verdict must be for the
defendant. The second prayer recites the evidence more at
length, but asserts the same proposition of law, which appears
to be well settled in this State. HZdelen v. Saunders, 8 Md. 129.
We discover no inconsistency between the two prayers. The
plaintiff specially excepted to the second on the ground that
there was no evidence in the cause legally sufficient to prove
the facts therein set forth. It is clear, however, that the testi-
mony of the witnesses, Morton and Coale, support the facts
set forth in the prayer, and we have already held it to be com-
petent and admissible under the issue made by the plea of non
est factum.

“We will now consider the prayers of the plaintiff. Ile
offered five, the second having been conceded and the fifth
granted.

“The controlling proposition in this part of the case is that
contended for by the plaintiff in his first, third and fourth
prayers, namely, that there is no legally sufficient evidence in
the case to show that he had any knowledge or notice of the
agreement between the inventor, Campbell, and the Campbell
Barrel Company. :

“The correctness of this contention of the plaintiff depends.
first, upon the legal effect of the assignments from Campbell
to the plaintiff, and, secondly, upon the effect of the contract
of Campbell with the Campbell Barrel Company — that is to
say, whether said Campbell thereby assigned to said company
an equitable title to his invention prior in date to the title he
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claims to have assigned to the defendant, which latter title
the plaintiff claims to be an absolute legal title ; and the de-
tendant’s contention, on the contrary, is that it is a mere equi-
table title, subsequent in date, and therefore inferior to the
title of the Barrel Company. The plaintiff claims title
through two assignments from Campbell, each being for
one half interest in a certain application filed in the Patent
Office of the United States, at Washington, D.C., which ap-
plication is for letters patent covering the invention of a
machine for forming and making barrels and kegs.

“Tt will be found upon an examination of these instruments
that they do not contain a request to the Commissioner of
Patents to issue letters patent to the plaintiff. Notwithstand-
ing they were recorded in the Patent Office, letters patent
were issued in the name of Henry Campbell, the inventor,
and the defendant contends that the legal effect of such an
assignment, in which the inventor fails to embody a request
to the Commissioner of Patents to issue letters to the assignee,
is to convey to such assignee only an equitable title. It is
conceded that by one of the rules of the Patent Office the
Commissioner will not and cannot issue the letters patent to an
assignee, unless specially requested so to do by the terms of
the assignment. One of the witnesses refers to this rule in
his testimony. The patent having been issued to Campbell
instead of to the defendant, the witness thus explains: ¢I
ascertained that the probable reason why it (the patent) had
not been issued to Mr. Morton was this: The original assign-
ment from Mr. Campbell to.Mr. Harrison did not contain the
request which the rules of the Patent Office required in order
that the patent should be issued in the name of the assignee.’
(Rule 26, Rules of Practice in U. S. Patent Office, page 9.
Revised April 1, 1892.)”

After considering authorities, the opinion decides that —

“If, therefore, the Campbell Barrel Company acquired an
equitable title to the patent, as it undoubtedly did, under its
contract with the inventor, before the assignment of the equity
to the defendant, the latter took subject to the equitable title
in the said company, and the first, third and fourth prayers of
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the plaintiff were properly refused, for they all asked the
court to say that there was no legally sufficient evidence to
show that the plaintiff had knowledge or notice of the agree-
ment between the plaintiff and the barrel company ; but, as
we have seen, knowledge and notice will be imputed to him,
as C. J. Gibson said in Chew v. Barnett, supra, ¢ whether he
had notice or not,’ holding as he did only an equitable title.”

The opinion concludes as follows: “Finding no error in
the rulings of the learned judge below, the judgment will be
affirmed.”

Mr. William Pinckney Whyte and Mr. Frederic D.
MecKenney for plaintiff in error. Mr. Samuel F. Phillips
was on their brief.

Mr. Edgar II. Gans and Mr. Bernard Carter for defend-
ant in error.

Mke. Justice McKENN4, after stating the case, delivered the
opinion of the court.

It is manifest that the pleadings of the parties presented for
decision other questions besides Federal ones, and which could
be, independent of the I'ederal ones, determinative of the con-
troversy. Assuming, therefore, that a Federal question was
involved, it does not appear but that the decision was given
on the contention of the defendant that the agreement never
became operative for want ofedelivery. This contention was
clearly presented by defendant’s prayers, and they contained
the only rulings urged upon the court in that way, that is, in
the nature of instructions. They were given and the verdict
was generally for the defendant. It is therefore natural to
presume that the verdict was rendered on account of them
and on the ground urged by them. The ruling of the court
granting them was sustained by the Supreme Court of the
State. It affirmed the ruling as correct in law and as sup-
ported by competent testimony. The Supreme Court, it is
true, passed on other grounds, passed on the one which it is
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claimed involved a Federal question, and decided it adversely
to plaintiff. But the rule in such cases has been repeatedly
declared by this court. It is not necessary to review the deci-
sions. That has been done by Mr. Justice Shiras in Fustes v.
Bolles, 150 U. 8. 361. It is sufficient to announce the rule
pronounced in that case:

“Tt is settled law that, to give this court jurisdiction of a
writ of error to a state court, it must appear affirmatively, not
only that a Federal question was presented for decision by the
state court, but that its decision was necessary to the deter-
mination of the cause, and that it was actually decided ad-
versely to the party claiming a right under the Federal laws or
Constitution, or that the judgment as rendered could not have
been given without deciding it. Murdock v. Memphis, 20
Wall. 390; Cook County v. Calumet & Chicago Canal Co.,
138 U. S..635.

“It is likewise settled law that, where the record discloses
that if a question has been raised and decided adversely to a
party claiming the benefit of a provision of the Constitution
or laws of the United States, another question, not Federal,
has been also raised and decided against such party, and the
decision of the latter question is sufficient, notwithstanding
the Federal question, to sustain the judgment, this court will
not review the judgment.” See also Wade v. Lawder, 165
U. 8. 624.

The wiit of error must therefore be dismissed.

Mz. Justice Gray did not hear the argument and took no
part in the decision.
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DETROIT CITIZENS’ STREET RAILWAY COMPANY
». DETROIT RAILWAY.

ERROR TO THE SUPREME COURT OF THE STATE OF MICHIGAN.
No. 236, Argued April 26, 27, 1898. — Decided May 283, 1898,

At the time when the plaintiff in error received from the city of Detroit
exclusive authority to construct and operate its railways in that city, the
common council of Detroit had no power, either inherent or derived from
the legislature, to confer an exclusive privilege thereto.

Tue plaintiff in error is a street railway company of the
State of Michigan, organized for the purpose of owning and
operating lines in the city of Detroit, and is the successor in
interest of a similar corporation named the Detroit City Rail-
way. The rights asserted by it arise from an ordinance of the
common council of that city passed upon November 24, 1862.
This provided that the Detroit City Railway was “exclusively
authorized to construct and operate railways as herein pro-
vided, on and through” (certain specified streets) “and through
such other streets and avenues in said city as may from time
to time be fixed and determined by vote of the common coun-
cil of the said city of Detroit and assented to in writing by
said corporation. . . . And provided the corporation does
not assent in writing, within thirty days after the passage of
said resolution of the council ordering the formation of new
routes, then the common council may give the privilege to
any other company to build such route.”

The ordinance provided also that “the powers and privi-
leges conferred by the provisions of this ordinance shall be
limited to thirty years from and after the date of its passage.”

Section 2 of the ordinance is only necessary to be quoted,
and it is inserted in the margin.!

1 Sec. 2. The said grantees are, by the provisions of this ordinance, ex-
clusively authorlzed to construct and operate railways as herein provided,
on and through Jefferson, Michigan and Woodward avenues, Witherell,
Yratiot, Grand River and Brush or Beaubien streets; and from Jefferson
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There is also inserted in the margin sections 33 and 34
of the Tram Railway Act.! Howell’s Stats. 1882, c. 94,
Title 16.

By an ordinance passed November 14, 1879, it was pro-
vided further that ““the powers and privileges conferred and
obligations imposed on the Detroit City Railway Company
by the ordinance passed November 24, 1862, and the amend-

avenue through Brush or Beaubien streets to Atwater street; and from
Jefferson avenue, at its intersection with Woodbridge street, to Third
street; up Third street to Fort street and through Fort street to the west-
ern limits of the city; and through such other streets and avenues in said
city as may from time to time be fixed and determined by vote of the com-
mon council of the said city of Detroit, and assented to, in writing, by said
corporation, organized as provided in section first of this ordinance. Aund
provided, The corporation does not assent, in writing, within thirty days
after the passage of said resolution of the council ordering the formation
of new routes, then the common council may give the privilege to any other
company to build such route, and such other company shall have the right
to cross any track of rails already laid, at their own cost and expense; Pro-
vided, always, that the railways on Grand River street, Gratiot street and
Michigan avenue shall each run into and connect with the Woodward ave-
nue railways, in such direction that said railways shall be continued down
to, and form, each of them, one continuous route to Jefferson avenue; Pro-
vided, always, that said railroad down Gratiot street may be continued to
Woodward avenue, through State street, or through Randolph street, and
Monroe avenue and the Campus Martius, as the grantees, or their assigns,
under this ordinance may elect.

1Sec. 83. It shall be competent for parties to organize companies under
this act to construct and operate railways in and through the streets of any
town or city in this State.

Src. 34. All companies or corporations formed for such purposes shall
have the exclusive right to use and operate any street railways con-
structed, owned or held by them ; Provided, that no such company or cor-
poration shall be authorized to construct a railway under this act through
the streets of any town or city without the consent of the municipal
aunthorities of such town or city and under such regulations and upon such
terms and conditions as said authorities may from time to time prescribe ;
Provided, further, that, after such consent shall have been given and ac-
cepted by the company or corporation to which the same is granted, such
authorities shall make no regulations or conditions whereby the rights or
franchises so granted shall be destroyed or unreasonably impaired, or such
company or corporation be deprived of the right of constructing, maintain-
lng and operating such railway in the street in such consent or grant
lamed, pursuant to the terms thereof,
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ments thereto, are hereby extended and limited to thirty years
from this date.”

On November 20, 1894, the common council passed an
ordinance granting to several third parties the right to con-
struct street railways upon portions of certain streets upon
which the plaintiff in error was maintaining and operating
street railways, and also the right to construct, maintain and
operate railways on certain other streets, alleys and public
places in the city of Detroit, without giving to plaintiff in
error the opportunity to decide whether it would construct
the same. The present suit was brought in the circuit court
for the county of Wayne and State of Michigan, to enjoin the
grantees named in the latter ordinance, and also the city,
from acting thereunder, upon the ground that it impaired the
contract between the city and the plaintiff in error arising
from the ordinances first aforesaid. The bill was dismissed,
and, on appeal to the Supreme Court of the State, the decree
of dismissal was affirmed. ¥rom that decree the present writ
of error has been duly prosecuted to this court.

There are five assignments of error. They present the con-
tention that the grant to the plaintiff in error was a contract
within the protection of the provision of the Constitution of
the United States, which prohibits any State from passing any
law impairing the obligation of a contract, and that the sub-
sequent grant to the defendant in error, the Detroit Railway,
was a violation and an impairment of the obligation of that
contract.

Mr. John C. Donnelly, Mr. II. M. Duyfficld and Mpr. Fred-
eric A. Baker for plaintiff in error. Mr. Michael Brennan,
Mr. David Willcox and Mr. Frank Sullivan Smith were on
the plaintiff in error’s briefs.

Mr. John B. Corlies, Mr. Charles Flowers and M. Josepl
. Choate for defendants in error. Mr. Philip A. Rollins
was on their brief.

Mr. Justice McKuxxa, after stating the case, delivered the
opinion of the court.
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The controversy turns primarily upon the power of the city
of Detroit over its streets, whether original under the consti-
tution of the State, and hence as extensive as it would be in
the legislature, or whether not original but conferred by the
legislature, and hence limited by the terms of the delegation.

The first proposition is asserted by the plaintiff in error;
the second proposition by the defendants in error.

The provisions of the constitution which are pertinent to
the case are as follows:

“ The State shall not be a party to or interested in any work
of internal improvement, nor engaged in carrying on any such
work, except in the expenditure of grants to the State of land
or other property.

“ There shall be elected annually on the first Monday of
April in each organized township . . . one commissioner
ol highways . . . and one overseer of highways for each
highway district.

“The legislature shall not . . . vacate or alter any
road laid out by the commissioners of highways, or any street
in any city or village, or in any recorded town plat.

“The legislature may confer upon organized townships, in-
corporated cities and villages, and upon boards of supervisors
of the several counties such powers of a local, legislative and
administrative character as they may deem proper.”

The Supreme Court of Michigan, in its opinion, 68 N, W.
Rep. 304, interprets these provisions adversely to the conten-
tion of plaintiff in error, and, reviewing prior cases, declares
their harmony with the views expressed. “The scope of the
earlier decisions,” the court said, “is clearly stated by Mr.
Justice Cooley in Park Commissioners v. Common Council,
28 Michigan, 239. After stating that the opinion in Peaple
V. Lluribut had been misapprehended, Justice Cooley said:
‘We intended in that case to concede most fully that the
State must determine for each of its municipal corporations
the powers it should exercise, and the capacities it should
possess, and that it must also decide what restrictions should
be placed upon these, as well to prevent clashing of action
and interest in the State as to protect individual corporators
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against injustice and oppression at the hands of the local
majority. And what we said in that case we here repeat —
that, while it is a fundamental principle in this State, recog-
nized and perpetuated by expressed provisions of the constitu-
tion, that the people of every hamlet, town and city of the
State are entitled to the benefits of local self-government, the
constitution has not pointed out the precise extent of local
powers and capacities, but has left them to be determined in
each case by the legislative authority of the State from con-
siderations of general policy, as well as those which pertain to
the local benefit and local desires. And in conferring those
powers it is not to be disputed that the legislature may give
extensive capacity to acquire and hold property for local pur-
poses or it may confine authority within the narrow bonnds;
and what it thus confers it may enlarge, restrict or take away
at pleasure.””

This decision of the Supreme Court of Michigan is persua-
sive if not anthoritative; but, exercising an independent judg-
ment, we think it is a correct interpretation of the constitu-
tional provisions. The common council of Detroit, therefore,
had no inherent power to confer the exclusive privilege
claimed by the plaintiff in error.

Did it get such power from the legislature? It is con-
tended that it did by the act under which the Detroit City
Railway Company, the predecessor of plaintiff in error, was
organized, and to whose rights and franchises it succeeded.
This act is the Tram Railway Act, and at the time of the
adoption of the first ordinance in 1862, section 84 of that
act provided that “all companies or corporations formed
for such purposes [the railway purposes mentioned in the
act] shall have the exclusive right to use and operate any
railways constructed, owned or held by them: Provided,
that no such company or corporation shall be authorized to
construct a railway, under this act, through the streets of any
town or city, without the consent of the municipal authorities
of such town or city, and under such regulations and upon
such terms and conditions as said authorities may from time
to time prescribe.”
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In 1867 the further proviso was added that, after such con-
sent should be given and accepted, such authorities should
make no regulations or conditions whereby the rights or fran-
chises so granted should be destroyed or unreasonably im-
paired, or such company be deprived of the right of construct-
ing, maintaining and operating such railway.

It is clear that the statute did not explicitly and directly
confer the power on the municipality to grant an exclusive
privilege to occupy its streets for railway purposes. It is
urged, however, that such power is to be inferred from
the provision which requires the consent of the munici-
pal authorities to the construction of a railway under such
terms as they may prescribe, combined with the provisions
of the constitution, which, if they do not confer a power in-
dependent of the legislature, strongly provide for and intend
local government. The argument is strong, and all of its
strength has been presented and is appreciated, but there
exist considerations of countervailing and superior strength.
That such power must be given in language explicit and ex-
press, or necessarily to be implied from other powers, is now
firmly fixed. There were many reasons which urged to
this —reasons which flow from the nature of the municipal
trust—even from the nature of the legislative trust, and
those which, without the clearest intention explicitly de-
clared — insistently forbid that the future should be com-
mitted and bound by the conditions of the present time, and
functions delegated for public purposes be paralyzed in their
exercise by the existence of exclusive privileges. The rule
and the reason for it are expressed in Minturn v. Larue, 23
How. 435; Wright v. Nagle, 101 U. 8. 791; State v. Cincin-
nati Gas Light and Coke Co., 18 Ohio St. 262; Parkhurst v.
Salem, 32 Pac. Rep. 804 ; Saginaw Gas Light Co. v. Saginaw,
28 Fed. Rep. 529, decided by Mr. Justice Brown of this
court; Long v. Duluth, 51 N. W. Rep. 913. See also Grand
Lapids Electric Light and Power Co.v. Grand Rapids de.
Co., 33 Fed. Rep. 659, opinion delivered by Mr. Justice Jack-
son at circuit. As bearing on the rule, see also Oregon Llail-
way & Navigation Co.v. Oregonian Railway Co., 130 U. 8.
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1; Central Transportation Co.v. Pullman Palace Car Co.,
139 U. 8. 24.

The power, therefore, must be granted in express words
or necessarily to be implied. What does the latter mean?
Mr. Justice Jackson, in Grand Rapid d&c. Power Co. v.
Grand Rapid &e. Co., supra, says: . . . “that munici-
pal corporations possess and can exercise only such powers
as are ‘granted in express words, or those necessarily or
Jairly implied, in or incident to the powers expressly con-
Jerred, or those essential to the declared objects and purposes
of the corporation, not simply convenient, but indispensable.”
The italics are his. This would make “ necessarily implied”
mean inevitably implied. The Court of Appeals of the Sixth
Circuit, by Circuit Judge Lurton, adopts Lord Hardwicke’s
explanation, quoted by Lord Eldon in Wzlkinson v. Adam,
1 Ves. & B. 422, 466, that “a necessary implication means
not natural necessity, but so strong a probability of intention,
that an intention contrary to that, which is imputed. to the
testator, cannot be supposed.” If this be more than express-
ing by circumlocution an inevitable necessity, we need not
stop to remark ; or if it mean less, to sanction it, because we
think that the statute of Michigan, tested by it, does not con-
fer on the common council of Detroit the power it attempted
to exercise in the ordinance of 1862. To refer the right to
occupy the streets of any town or city to the consent of its
local government was natural enough — would have been nat-
ural under any constitution not prohibiting it, and the power
to prescribe the terms and regulations of the occupation de-
rive very little if any breadth from the expression of it. But
assuming the power to prescribe terms does acquire breadth
from such expression, surely there is sufficient range for its
exercise which stops short, or which rather does not extend
to granting an exclusive privilege of occupation. Surely there
_ is not so strong a probability of an intention of granting so
extreme a power that one, contrary to it cannot be supposed,
which is Lord Hardwicke’s test, or that it is indispensable to
the purpose for which the power is given or necessarily to be
implied from it which is the test of the cases. The rule is one
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of construction. Any grant of power in general terms read
literally can be constraed to be unlimited, but it may, notwith-
standing, receive limitation from its purpose — from the gen
eral purview of the act which confers it. A municipality is a
governmental agency —its functions are for the public good,
and the powers given to it and to be exercised by it must be
construed with reference to that good and to the distinctions
which are recognized as important in the administration of
public affairs.

Easements in the public streets for a limited time are differ-
ent and have different consequences from those given in per-
petuity. Those reserved from monopoly are different and
have different consequences from those fixed in monopoly.
Consequently those given in perpetuity and in monopoly
must have for their authority explicit permission, or, if in-
ferred from other powers, it is not enough that the authority
is convenient to them, but it must be indispensable to them.

Decree affirmed.

Mg. Justice Suiras did not hear the argument and took no
part in the decision.

DEL MONTE MINING AND MILLING COMPANY

v. LAST CHANCE MINING AND MILLING COM-
PANY.

CERTIFICATE FROM THE CIRCUIT COURT OF APPEALS FOR THE
EIGHTH CIRCUIT.

No. 147. Argued December 8, 9, 1897. — Decided May 23, 1898.

To the first question certified by the Circuit Court of Appeals, viz.: ‘1. May
any of the lines of a junior lode location be laid within, upon or across
the surface of a valid senior location for the purpose of defining for or
securing to such junior location under-ground or extralateral rights not
in conflict with any rights of the senior location ? ” this court returns an

affirmative answer, subject to the qualification that no forcible entry is
made.
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It passes the second question, viz. : ‘¢ 2. Does the patent of the Last Chance
Lode mining claim, which first describes the rectangular claim by metes
and bounds and then excepts and excludes them from the premises previ-
ously granted to the New York Lode mining claim, convey to the patentec
anything more than he would take by a grant specifically describing only
the two irregular tracts which constitute the granted surface of the Last
Chance claim ?” because it needs no other answer than that which is
contained in the discussion of the first question in its opinion.

To the third question, viz.: ‘3. Is the easterly side of the New York Lode
mining claim and ‘end line’ of the Last Chance Lode mining claim
within the meaning of sections 2320 and 2322 of the Revised Statutes of
the United States ?” it gives a negative answer.

The fourth question, viz.: ¢4, If the apex of a vein crosses one end line
and one side line of a lode mining claiin, as located thereon, can the locator
of such vein follow it upon its dip beyond the vertical side line of his
location ? ” it answers in the aflirmative.

It holds that the fifth question, viz.: “ 5. On the facts presented by the
record herein has the appellee the right to follow its vein downward
beyond its west side line and under the surface of the premises of appel-
lant ?” in effect seeks from this court a decision of the whole case, and
therefore is not one which it is called upon to answer.

In discussing the first of these questions the court holds:

(1) That it is dealing with statutory rights, and may not go beyond
the terms of the statutes;

(2) That as Congress has prescribed the conditions upon which extra-
lateral rights may be acquired, a party must bring himself within
those conditions, or else be content with simply the mineral be-
neath the surface of his own territory;

(8) That the Government does not grant the right to search for miner-
als in lands which are the private property of individuals, or au-
thorize any disturbance of the title or possession of such lands;

(4) That the location of a mining claim means the giving notice of that
claim: that it need not follow the lines of Government surveys:
that it is made to measure rights beneath the surface: and that
although the statute requires it to be distinctly marked on the
surface, the doing so does not prevent a subsequent location by
another party upon the same, or a part of the same territory, as,
in such case, the statute provides a way for determining the re-
spective rights of the parties:

(5) That the requisition in the statute that the end lines of the location
should be parallel was for the purpose of bounding the under-
ground extralateral rights which the owner of the location might
exercise.

(6) That the answer to the first question does not involve a decision as
to the full extent of the rights beneath the surface which the
junior locator acquires.

In discussing the fourth of these propositions the court says: ¢ Our conclu-
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gions may be summed up in these propositions: First, the location as
made on the surface by the locator determines the extent of rights below
the surface. Second, the end lines, as he marks them on the surface,
with the single exception hereinafter noticed, place the limits beyond
which he may not go in the appropriation of any vein or veins along
their course or strike. T'hird, every vein ¢ the top or apex of which lies
inside of such surface lines extended downward vertically’ becomes his
by virtue of his location, and he may pursue it to any depth beyond his
vertical side lines, although in so doing he enters beneath the surface
of some other proprietor. Fourth, the only exception to the rule that
the end lines of the location as the locator places them establish the
limits beyond which he may not go in the appropriation of a vein on its
course or strike is where it is developed that in fact the location has
been placed not along but across the course of the vein. In such case
the law declares that those which the locator called his side lines are
his end lines, and those which he called end lines are in fact side lines,
and this upon the proposition that it was the intent of Congress to give
to the locator only so many feet of the length of the vein, that length to
be bounded by the lines which the locator has established of his location.

Turs case is before this court on questions certified by the
Court of Appeals for the Eighth Circuit. The facts stated
are as follows: The appellant is the owner in fee of the Del
Monte Lode mining claim, located in the Sunnyside mining
district, Mineral County, Colorado, for which it holds a patent
bearing date February 3, 1894, pursuant to an entry made at
the local land office on February 27, 1893. The appellee is
the owner of the Last Chance Lode mining claim, under
patent dated July 5, 1894, based on an entry of March 1,
1894, The New York Lode mining claim, which is not
owned by either of the parties, was patented on April 5, 1894,
upon an entry of August 26, 1893. The relative situation of
these claims, as well as the course and dip of the vein, which
is the subject of controversy, is shown in the diagram on
page 58.

Both in location and patent the Del Monte claim is first
in time, the New York second and the Last Chance third.
When the owners of the Tast Chance claim applied for their
patent proceedings in adverse were instituted against them
by the owners of the New York claim, and an action in sup-
port of such'adverse was brought in the United States Circuit
Court for the District of Colorado. This action terminated
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in favor of the owners of the New York and against the
owners of the Last Chance, and awarded the territory in con-
flict between the two locations to the New York claim. The
ground in conflict between the New York and Del Monte,
except so much thereof as was also in conflict between the

Sealh, 00 ft = Zinck

Del Monte and ILast Chance locations, is included in the
patent to the Del Monte claim. The New York secured &
patent to all its territory, except that in conflict with the Del
Monte, and the Last Chance in turn secured a patent to all
of its territory, except that in conflict with the New York,
in which lastnamed patent was included the triangular sur-
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face conflict between the Del Monte and Last Chance, which,
by agreement, was patented to the latter. The Last Chance
claim was located upon a vein, lode or ledge of silver and
lead bearing ore, which crosses its north end line and con-
tinues southerly from that point through the Last Chance
location until it reaches the eastern side line of the New
York, into which latter territory it enters, continuing thence
southerly with a southeasterly course on the New York claim
until it crosses its south end line. No part of the apex of the
vein is embraced within the small triangular parcel of ground
in the southwest corner of the Last Chance location which was
patented to the Last Chance as aforesaid, and no part of the
apex is within the surface boundaries of the Del Monte min-
ing claim. The portion of the vein in controversy is that
lying under the surface of the Del Monte claim and between
two vertical planes, one drawn through the north end line of
the Last Chance claim extending westerly, and the other par-
allel thereto and starting at the point where the vein leaves
the Last Chance and enters the New York claim, as shown on
the foregoing diagram. Upon these facts the following ques-
tions have been certified to us:

“1. May any of the lines of a junior lode location be laid
within, upon or across the surface of a valid senior location
for the purpose of defining for or securing to such junior loca-
tion under-ground or extralateral rights not in conflict with
any rights of the senior location %

“2. Does the patent of the Last Chance Lode mining
claim, whigh first describes the rectangular claim by metes
and bounds and then excepts and excludes therefrom the
premises previously granted to the New York Lode mining
claim, convey to the patentee anything more than he would
take by a grant specifically describing only the two irregular
tracts which constitute the granted surface of the Last
Chance claim ?

“3. Is the easterly side of the New York Lode mining
claim an ‘end line’ of the Last Chance Lode mining claim
within the meaning of sections 2320 and 2322 of the Revised
Statutes of the United States ¢
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“4. If the apex of a vein crosses one end line and one side
line of a lode mining claim, as located thereon, can the locator
of such vein follow it upon its dip beyond the vertical side
line of his location ?

“5. On the facts presented by the record herein has the
appellee the right to follow its vein downward beyond its
west side line and under the surface of the premises of
appellant ¢”

Myr. Charles S. Thomas for Del Monte Mining & Milling
Company. Mr. Welliam H. Bryant and Mr. Harry 1. Le
were on his brief.

My, Joel I Vaile for Last Chance Mining & Milling Com-
pany. Mr. Ldward O. Wolcoté was on his brief.

MR. Justice BrewWER, after stating the case, delivered the
opinion of the court.

The questions thus presented are not only important but
difficult, involving as they do the construction of the statutes
of the United States in respect to mining claims. As leading
up to a clearer understanding of those statutes it may be well
to notice the law in existence prior thereto. The general rule
of the common law was that whoever had the fee of the soil
owned all below the surface, and this common law is the
general law of the States and Territories of the United States,
and, in the absence of specific statutory provisions or con-
tracts, the simple inquiry as to the extent of mining rights
would be, who owns the surface. Unquestionably at common
law the owner of the soil might convey his interest in mineral
beneath the surface without relinquishing his title to the sur-
face, but the possible fact of a separation between the owner-
ship of the surface and the ownership of mines beneath that
surface, growing out of contract, in no manner abridged the
general proposition that the owner of the surface owned all
beneath. It is said by Lindley, in his work on Mines, (vol. ],
sec. 4,) that in certain parts of England and Wales so called
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local customs were recognized which modified the general
rule of the common law, but the existence of such exceptions
founded upon such local customs ouly accentuates the gen-
eral rule. The Spanish and Mexican mining law confined
the owner of a mine to perpendicular lines on every side.
Mining Company v. Tarbet, 98 U. S. 463, 468; 1 Lindley on
Mines, sec. 13. The peculiarities of the Mexican law are dis-
cussed by Lindley at some length in the section referred to.
It is enough here to notice the fact that by the Mexican as by
the common law the surface rights limited the rights below
the surface.

In the acquisition of foreign territory since the establish-
ment of this government the great body of the land acquired
became the property of the United States, and is known as
their “ public lands.” By virtue of this ownership of the soil
the title to all mines and minerals beneath the surface was
also vested in the Government. For nearly a century there
was practically no legislation on the part of Congress for the
disposal of mines or mineral lands. The statute of July 26,
1866, c. 262, 14 Stat. 251, was the first general statute pro-
viding for the conveyance of mines or minerals. Previous to
that time it is true that there had been legislation respecting
leases of mines, as, for instance, the act of March 3, 1807,
c. 49, § 5, 2 Stat. 448, 449, which authorized the President
to lease any lead mine in the Indiana Territory for a term not
exceeding five years; and acts providing for the sale of lands
containing lead mines in special districts, act of March 3,
1829, c. 55, 4 Stat. 364; act of July 11, 1846, c. 36, 9 Stat.
37; act of March 1, 1847, c. 32, 9 Stat. 146; act of March
3, 1847, c. 54, 9 Stat. 179; also such legislation as is found
in the act of February 27, 1865, c. 64, 13 Stat. 440, providing
for a District and Circuit Court for the District of Nevada, in
which it was said, in section 9: “That no possessory action
between individuals in any of the courts of the United States
for the recovery of any mining title, or for damages to any
such title, shall be affected by the fact that the paramount
title to the land on which such mines are, is in the United
States, but each case shall be adjudged by the law of posses-
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sion;” that of May 5, 1866, c. 73, 14 Stat. 43, concerning the
boundaries of the State of Nevada, which provided that “all
possessory rights acquired by citizens of the United States to
mining claims, discovered, located and originally recorded in
compliance with the rules and regulations adopted by miners
in the Pah-Ranagat and other mining districts in the territory
incorporated by the provisions of this act into the State of
Nevada shall remain as valid subsisting mining claims; but
nothing herein contained shall be so construed as granting a
title in fee to any mineral lands held by possessory titles in
the mining States and Territories;” and the act of July 25,
1866, c. 244, 14 Stat. 242, which, granting to A. Sutro and
his assigns certain privileges to aid in the construction of a
tunnel, conferred upon the grantees the right of preémption
of lodes within two thousand feet on each side of said tunnel.
Two laws were also passed regulating the sale and disposal
of coal lands; one on July 1, 1864, c. 205, and one on March
3, 1865, c. 107, 13 Stat. 343, 529.

Notwithstanding that there was no general legislation on
the part of Congress, the fact of explorers searching the pub-
lic domain for mines, and their possessory rights to the mines
by them discovered, was generally recognized, and the rules
and customs of miners in any particular district were enforced
as valid. As said by this court in Sparrow v. Strong, 3 Wall.
97, 104: “We know, also, that the territorial legislature has
recognized by statute the validity and binding force of the
rules, regulations and customs of the mining districts. And
we cannot shut our eyes to the public history, which informs
us that under this legislation, and not only without interfer-
ence by the National Government, but under its implied sanc-
tion, vast mining interests have grown up, employing many
millions of capital, and contributing largely to the prosperity
and improvement of the whole country.” See also Forbes v-
Gracey, 94 U. 8. 162; Jennison v. Kirk, 98 U. S. 453, 459;
Broder v. Water Company, 101 U. S. 274, 276; Manuel ¥.
Wulff, 152 U. S. 505, 510; Black v. Elkhorn Mining Con-
pany, 163 U. S. 445, 449.

The act of 1866 was, however, as we have said, the first
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general legislation in respect to the disposal of mines. The
first section provided: “ That the mineral lands of the public
domain, both surveyed and unsurveyed, are hereby declared
to be free and open to exploration and occupation by all citi-
zens of the United States, and those who have declared their
intention to become citizens, subject to such regulations as
may be prescribed by law, and subject also to the local cus-
toms or rules of miners in the several mining districts, so far
as the same may not be in conflict with the laws of the
United States.”

The second section gave to a claimant of a vein or lode of
quartz, or other rock in place, bearing gold, ete., the right
“to file in the local land office a diagram of the same .
and to enter such tract and receive a patent therefor, grant-
ing such mine, together with the right to follow such vein or
lode with its dips, angles and variations, to any depth, although
it may enter the land adjoining, which land adjoining shall
be sold subject to this condition.” The purpose here mani-
fested was the conveyance of the vein, and not the convey-
ance of a certain area of land within which was a vein.
Section 8, which set forth the steps necessary to be taken to
secure a patent and required the payment of five dollars per
acre for the land conveyed, added: “But said plat, survey or
description shall in no case cover more than one vein or lode,
and no patent shall issue for more than one vein or lode,
which shall be expressed in the patent issued.” Nowhere
was there any express limitation as to the amount of land to
be conveyed, the provision in section 4 being: “That no loca-
tion hereafter made shall exceed two hundred feet in length
along the vein for each locator, with an additional claim for
discovery to the discoverer of the lode, with the right to fol-
low such vein to any depth, with all its dips, variations and
angles, together with a reasonable quantity of surface for the
convenient working of the same as fixed by local rules: And
provided further, That no person may make more than one lo-
cation on the same lode, and not more than three thousand feet
shall be taken in any one claim by any association of persons.”
Obviously the statute contemplated the patenting of a certain




OCTOBER TERM, 1897.
Opinion of the Court.

number of feet of the particular vein claimed by the locator,
no matter how irregular its course, made no provision as to
the surface area or the form of the surface location, leaving
the Land Department in each particular case to grant so
much of the surface as was “fixed by local rules,” or was in
the absence of such rules in its judgment necessary for the
convenient working of the mine. The party to whom the
vein was thus patented was permitted to follow it on its dip
to any extent, although thereby passing underneath lands to
which the owner of the vein had no title.

As might be expected, the patents issued under this statute
described surface areas very different and sometimes irregular
in form. Often they were like a broom, there being around
the discovery shaft an amount of ground deemed large enough
for the convenient working of the mine, and a narrow strip
extending therefrom as the handle of the broom. This strip
might be straight or in a curved or irregular line, following,
as was supposed, the course of the vein. Sometimes the sur-
face claimed and patented was a tract of considerable size, so
claimed with the view of including the apex of the vein, in
whatever direction subsequent explorations might show it to
run. And again, where there were local rules giving to the
discoverer of a mine possessory rights in a certain area of sur-
face, the patent followed those rules and conveyed a similar
area. Kven under this statute, although its express purpose
was primarily to grant the single vein, yet the rights of the
patentee beneath the surface were limited and controlled by
his rights upon the surface. If, in fact, as shown by subse-
quent explorations, the vein on its course or strike departed
from the boundary lines of the surface location, the point of
departure was the limit of right. 1In other words, he was not
entitled to the claimed and patented number of feet of the
vein, irrespective of the question whether the vein in its
course departed from the lines of the surface location.

The litigation in respect to the Flagstaff mine in Utah
illustrates this. There was a local custom giving to the
locator of a mine fifty feet in width on either side of the
course of the vein, and the Flagstaff patent granted a super
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ficies one hundred feet wide by twenty-six hundred feet long,
with the right to follow the vein described therein to the
extent of twenty-six hundred feet. It turned out that the
vein, instead of running through this parallelogram length-
wise, crossed the side lines, so that there was really but a
hundred feet of the length of the vein within the surface area.
On either side of the Flagstaff ground were other locations,
through which the vein on its course passed. As against
these two locations the owners of the Flagstaff claimed the
right to follow the vein on its course or strike to the full
extent of tweunty-six hundred feet. This was denied by the
Supreme Court of Utah. MeCormick v. Varnes, 2 Utah, 355.
In that case the controversy was with the location on the west
of the Flagstaff. The decision of that court in respect to the
controversy with the location on the east of the Flagstaff is
not reported, but the case came to this court. Mning Com-
pany v. Tarbet, 98 U. S. 463. In the course of the opinion
(pages 467, 468) it was said :

“It was not the intent of the law to allow a person to make
his location crosswise of a vein so that the side lines shall
cross it, and thereby give him the right to follow the strike of
the vein outside of his side lines. That would subvert the
whole system sought to be established by the law. If he
does locate his claim in that way, his rights must be subordi-
nated to the rights of those who have properly located on the
lode. Their right to follow the dip outside of their side lines
cannot be interfered with by him. His right to the lode only
extends to so much of the lode as his claim covers. If he has
located crosswise of the lode, and his claim is only one hun-
dred feet wide, that one hundred feet is all he has a right to.”

These decisions show that while the express purpose of the
statute was to grant the vein for so many feet along its
course, yet such grant could only be made effective by a sur-
face location covering the course to such extent. Thisact of
1866 remained in force only six years, and was then super-
seded by the act of May 10, 1872, c. 152, 17 Stat. 91, found in
the Revised Statutes, sections 2319 and following. This is
the statute which is in force to-day, and under which the con-
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troversies in this case arise. Section 2319, Revised Statutes,
(corresponding to section 1 of the act of 1872,) reads :

“All valuable mineral deposits in lands belonging to the
United States, both surveyed and unsurveyed, are hereby
declared to be free and open to exploration and purchase, and
the lands in which they are found to occupation and purchase,
by citizens of the United States and those who have declared
their intention to become such, under regulations prescribel
by law, and according to the local customs or rules of miners
in the several mining districts, so far as the same are appli
cable and not inconsistent with the law of the United States.”

It needs no argument to show that if this were the only
section bearing upon the question, patents for land containing
mineral would, except in cases affected by local customs and
rules of miners, be subject to the ordinary rules of the common
law, and would convey title to only such minerals as were
found beneath the surface. We therefore turn to the follow-
ing sections to see what extralateral rights are given and upon
what conditions they may be exercised. And it must be
borne in mind in considering the questions presented that we
are dealing simply with statutory rights. There is no showing
of any local customs or rules affecting the rights defined in
and prescribed by the statute, and beyond the terms of the
statute courts may not go. They have no power of legisla-
tion. They cannot assume the existence of any natural equity
and rule that by reason of such equity a party may follow a
vein into the territory of his neighbor, and appropriate it to his
own use. If cases arise for which Congress has made no pro-
vision, the courts cannot supply the defect. Congress having
prescribed the conditions upon which extralateral rights may
be acquired, a party must bring himself within those condi-
tions or else be content with simply the mineral beneath the
surface of his territory. It is undoubtedly true that the prim-
ary thought of the statute is the disposal of the mines and
minerals, and in the interpretation of the statute this primary
purpose must be recognized and given effect. Hence, when-
ever a party has acquired the title to ground within whose sur-
face area is the apex of a vein with a few or many feet along
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its course or strike, a right to follow that vein on its dip for
the same length ought to be awarded to him if it can be done,
and only if it can be done, under any fair and natural construc-
tion of the language of the statute. If the surface of the
ground was everywhere level and veins constantly pursued
a straight line there would be little difficulty in legislation
to prowde for all contingencies, but mineral is apt to be
found in mountainous regions where great irregularity of sur-
face exists and the course or strike of the veins is as irreg-
ular as the surface, so that many cases may arise in which
statutory provisions will fail to secure to a discoverer of a vein
such an amount thereof as equitably it would seem he ought
to receive. We make these observations because we find in
some of the opinions assertions by the writers that they have
devised rules which will work out equitable solutions of all
difficulties. Perhaps those rules may have all the virtues
which are claimed for them, and if so it were well if Congress
could be persuaded to enact them into statute; but be that as
it may, the question in the courts is not, what is equity, but
what saith the statute. Thus, for instance, there is no inher-
ent necessity that the end lines of a mining claim should be
parallel, yet the statute has so specifically prescribed. (Sec.
2320.) It is not within the province of the courts to ignore
such provision and hold that a locator, failing to comply
with its terms, has all the rights, extralateral and otherwise,
which he would have been entitled to if he had complied, and
so it has been adjudged. Zron Silver Mining Company v.
Elgin Mining bompam, 118 U. S. 196.

This case, which is often called the “ Horseshoe case,” on
account of the form of the location, is instructive. The dia-
gram on page 68, which was in the record in that case, illus-
trates the scope of the decision.

The locator claimed in his application for a patent the lines
1, 14 and 5, 6, as the end lines of his location, and because of
their parallelism, that he had complied with the letter of the
statute, but the court ruled against him, saying in the opinion
(page 208): d

“The exterior lines of the Stone claim formed a curved
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figure somewhat in the shape of a horseshoe, and its end lines
are not and cannot be made parallel. What are marked on
the plat as end lines are not such. The one between numbers
5 and 6 is a side line. The draughtsman or surveyor seems
to have hit upon two parallel lines of his nine-sided figure,
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and apparently for no other reason than their parallelism
called them end lines.

“ We are, therefore, of opinion that the objection that, by
reason of the surface form of the Stone claim, the defendant
could not follow the lode existing therein in its downward
course beyond the lines of the claim, was well taken to the
offered proof.”
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It is true the court also observed that if the two lines named
by the locator were to be considered the end lines, no part of
the vein in controversy fell ¢ within vertical planes drawn
down through those lines, continued in their own direction.”
But notwithstanding this observation the point of the deci-
sion was that the lines, which were the end lines of the loca-
tion as made on the surface of the ground, were not parallel,
and that this defect could not be obviated by calling that
which was in fact a side line an end line. This is made
more clear by the observations of the Chief Justice, who,
with Mr. Justice Bradley, dissented, in which he said :

“I cannot agree to this judgment. In my opinion the end
lines of a mining location are to be projected parallel to each
other and crosswise of the general course of the vein within
the surface limits of the location, and whenever the top or
apex of the vein is found within the surface lines extended
vertically downwards, the vein may be followed outside of
the vertical side lines. The end lines are not necessarily
those which are marked on the map as such, but they may
be projected at the extreme points where the apex leaves the
location as marked on the surface.”

In other words, the court took the location as made on the
surface by the locator, determined from that what were the
end lines, and made those surface end lines controlling upon
his rights ; and rejected the contention that it was proper for
the court to ignore the surface location and create for the
locator a new location whose end lines should be crosswise of
the general course of the vein as finally determined by ex-
plorations. That this decision and that in the Zarbet case,
supra, were correct expositions of the statute and correctly
comprehended the intent of Congress therein, is evident from
the fact that, although they were announced in 1885 and 1878,
respectively, Congress has not seen fit to change the language
of the statute, or in any manner to indicate that any different
measure of rights should be awarded to a mining locator.

With these preliminary observations we pass to a considera-
tion of the questions propounded. The first is:

“May any of the lines of a junior lode location be laid
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within, upon or across the surface of a valid senior location
for the purpose of defining for or securing to such junior loca-
tion underground or extralateral rights not in conflict with
any rights of the senior location ?”

By section 2319, quoted above, the mineral deposits which
are declared to be open to exploration and purchase are those
found in lands belonging to the United States, and such lands
are the only ones open to occupation and purchase. While
this is true, it is also true that until the legal title has passed
the public lands are within the jurisdiction of the Land De-
partment, and although equitable rights may be established
Congress retains a certain measure of control. Mickigan
Land & Lumber Company v. Rust, 168 U. S. 589. The
grant is, as is often said, in process of administration. Pass-
ing to section 2320, beyond the recognition of the governing
force of customs and regulations and a declaration as to the
extreme length and width of a mining claim, it is provided
that “no location of a mining claim shall be made until
the discovery of the vein or lode within the limits of the
claim located. . . . The end lines of each claim shall be
parallel to each other.”

Section 2322 gives to the locators of all mining locations,
so long as they comply with laws of the United States, and
with state, territorial and local regulations not in conflict
therewith, « the exclusive right of possession and enjoyment
of all the surface included swithin the lines of their locations,
and of all veins, lodes and ledges throughout their entire
depth, the top or apex of which lies inside of such surface
lines extended downward vertically, although such veins,
lodes or ledges may so far depart from a perpendicular in
their course downward as to extend outside the vertical side
lines of such surface locations. But their right of possession to
such outside parts of such veins or ledges shall be confined to
such portions thereof as lie between vertical planes drawn
downward as above described, through the end lines of their
locations, so continued in their own direction that such planes
will intersect such exterior parts of such veins or ledges. And
nothing in this section shall authorize the locator or possessor
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of a vein or lode which extends in its downward course be-
yond the vertical lines of his claim to enter upon the surface
of a claim owned or possessed by another.”

Section 2324 in terms authorizes ¢ the miners of each min-
ine district to make regulations not in conflict with the laws
of the United States, or with the laws of the State or Ter-
ritory in whicl the district is situated, governing the location,
manner of recording, amount of work necessary to hold pos-
session of a mining claim, subject to the following require-
ments: The location must be distinctly marked on the ground
so that its boundaries can be readily traced. All records of
mining claims hereafter made shall contain the name or
names of the locators, the date of the location, and such a
description of the claim or claims located by reference to some
natural object or permanent monument as will identify the
claim.  On each claim located after the tenth day of May,
eighteen hundred and seventy-two, and until a patent has
been issued therefor, not less than one hundred dollars’ worth
of labor shall be performed or improvements made during
each year. On all claims located prior to the tenth day of
May, eighteen hundred and seventy-two, ten dollars’ worth of
labor shall be performed or improvements made by the tenth
day of June, eighteen hundred and seventy-four, and each
year thereafter, for each one hundred feet in length along
the vein until a patent has been issued therefor; but where
such claims are held in common, such expenditure may be
made upon any one claim; and upon a failure to comply with
these conditions, the claim or mine upon which such failure
occurred shall be open to relocation in the same manner as
If no location of the same had ever been made, provided that
the original locators, their heirs, assigns or legal representa-
tives, have not resumed work upon the claim after failure and
before such location.”

Section 2325 provides for the issue of a patent. It reads:

“A patent for any land claimed and located for valuable
deposits may be obtained in the following manner: Auy per-
Son, association or corporation authorized to locate a claim
under this chapter, having claimed and located a piece of
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land for such purposes, who has, or have, complied with the
terms of this chapter, may file in the proper land office an
application for a patent, under oath, showing such compliance,
together with a plat and field notes of the claim or claims in
common, made by or under the direction of the United States
surveyor general, showing accurately the boundaries of the
claim or claims, which shall be distinctly marked by monu-
ments on the ground, and shall post a copy of such plat, to-
gether with a notice of such application for a patent, in a
conspicuous place on the land embraced in such plat previous
to the filing of the application for a patent, and shall file an
affidavit of at least two persons that such notice has been
duly posted, and shall file a copy of the notice in such land
office, and shall thereupon be entitled to a patent for the
land, in the manner following: The register of the land
office, upon the filing of such application, plat, field notes,
notices and affidavits, shall publish a notice that such appli-
cation has been made, for the period of sixty days, in a news-
paper to be by him designated as published nearest to such
claim ; and he shall also post such notice in his office for the
same period. The claimant, at the time of filing this appli-
cation, or at any time thereafter, within the sixty days of
publication, shall file with the register a certificate of the
United States surveyor general that five hundred dollars’
worth of labor has been expended or improvements made
upon the claim by himself or grantors; that the plat is cor
rect, with such further description by such reference to natu-
ral objects or permanent monuments as shall identify the
claim, and furnish an accurate description, to be incorporated
in the patent. At the expiration of the sixty days of publica-
tion the claimant shall file his affidavit, showing that the plat
and notice have been posted in a conspicuous place on the
claim during such period of publication. If no adverse claim
shall have been filed with the register and the receiver of the
proper land office at the expiration of the sixty days of pub-
lication, it shall be assumed that the applicant is entitled to
a patent, upon the payment to the proper officer of five dol-
lars per acre, and that no adverse claim exists ; and thereafter
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no objection from third parties to the issuance of a patent
shall be heard, except it be shown that the applicant has
failed to comply with the terms of this chapter.”

Section 2326 is as follows :

“ Where an adverse claim is filed during the period of pub-
lication it shall be upon oath of the person or persons making
the same, and shall show the nature, boundaries and extent of
such adverse claim, and all proceedings, except the publication
of notice and making and filing of the affidavit thereof, shall be
stayed until the controversy shall have been settled or decided
by a court of competent jurisdiction, or the adverse claim
waived. It shall be the duty of the adverse claimant, within
thirty days after filing his claim, to commence proceedings in a
court of competent jurisdiction to determine the question of
the right of possession, and prosecute the same with reason-
able diligence to final judgment ; and a failure to do so shall
be a waiver of his adverse claim. After such judgment shall
have been rendered, the party entitled to the possession of the
claim, or any portion thereof, may, without giving further
notice, file a certified copy of the judgment roll with the
register of the land office, together with the certificate of the
surveyor general that the requisite amount of labor has been
expended or improvements made thereon, and the description
required in other cases, and shall pay to the receiver five
dollars per acre for his claim, together with the proper fees,
whereupon the whole proceedings and the judgment roll shall
be certified by the register to the Commissioner of the General
Land Office, and a patent shall issue thereon for the claim, or
such portion thereof, as the applicant shall appear, from the
decision of the court, to rightly possess. If it appears from
the decision of the court that several parties are entitled to
separate and different portions of the claim, each party may
pay for his portion of the claim, with the proper fees, and ftile
the certificate and description by the surveyor general, where-
upon the register shall certify the proceedings and judgment
roll to the Commissioner of the General Land Office, as in the
preceding case, and patents shall issue to the several parties
according to their respective rights. Nothing herein con-
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tained shall be construed to prevent the alienation of the title
conveyed by a patent for a mining claim to any person what-
ever.”

These are the only provisions of the statute which bear
upon the question presented.

The stress of the argument in favor of a negative answer to
this question lies in the contention that by the terms of the
statute exclusive possessory rights are granted to the locator.
Section 2322 declares that the locators ““shall have the exclu-
sive right of possession and enjoyment of all the surface in-
cluded within the lines of their location,” and negatively that
“nothing in this section shall authorize the locator or pos-
sessor of a vein or lode which extends in its downward course
beyond the vertical lines of his claim to enter upon the surface
of a claim owned or possessed by another.” Hence, it is said
that affirmatively and negatively it is provided that the lo-
cator shall have exclusive possession of the surface, and that
no one shall have a right to disturb him in such possession.
How then, it is asked, can any one have a right to enter upon
such location for the purpose of making a second location. If
he does so he is a trespasser, and it cannot be presumed that
Congress intended that any rights should be created by tres-
pass.

We are not disposed to undervalue the force of this argu-
ment, and yet are constrained to hold that it is not controlling.
It must be borne in mind that the location is the initial step
taken by the locator to indicate the place and extent of the
surface which he desires to acquire. It is a means of giving
notice. That which is located is called in section 2320 and
elsewhere a “claim ” or a “ mining claim.” Indeed, the words
“claim” and “location” are used interchangeably. This
location does not come at the end of the proceedings, to define
that which has been acquired after all contests have been ad-
judicated. The location, the mere making of a claim, works
no injury to one who has acquired prior rights. Some confu-
sion may arise when locations overlap each other and include
the same ground, for then the right of possession becomes a
matter of dispute, but no location creates a right superior
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to any previous valid location. And these possessory rights
lave always been recognized and disputes concerning them
settled in the courts.

1t will also be noticed that the locator is not compelled to
follow the lines of the Government surveys, or to make his
location in any manner correspond to such survevs. The lo-
cation may, indeed, antedate the public surveys, but whether
before or after them, the locator places his location where, in
his judgment, it will cover the underlying vein. The law re-
quires that the end lines of the claim shall be parallel. It
will often happen that locations which do not overlap are so
placed as to leave between them some irregular parcel of
ground. Within that, it being no more than one locator is
entitled to take, may be discovered a mineral vein and the
discoverer desire to take the entire surface and yet it be im-
possible for him to do so and make his end lines parallel unless,
for the mere purposes of location, he be permitted to place those
end lines on territory already claimed by the prior locators.

Again, the location upon the surface is not made with the
view of getting benefits from the use of that surface. The
purpose is to reach the vein which is hidden in the depths
of the earth, and the location is made to measure rights beneath
the surface. The area of surface is not the matter of moment ;
the thing of value is the hidden mineral below, and each
locator ought to be entitled to make his location so as to reach
as much of the unappropriated, and perhaps only partially
discovered and traced vein, as is possible.

Further, Congress has not prescribed how the location shall
be made. It has simply provided that it *“ must be distinctly
marked on the ground so that its boundaries can be readily
traced,” leaving the details, the manner of marking, to be
settled by the regulations of each mining district. Whether
such location shall be made by stone posts at the four corners,
or by simply wooden stakes, or how many such posts or stakes
shall be placed along’the sides and ends of the location, or
what other matter of detail must be pursued in order to per-
ijct a location, is left to the varving judgments of the mining
districts. Such locations, such markings on the ground, are
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not always made by experienced surveyors. Indeed, asa rule,
it has been and was to be expected that such locations and
markings would be made by the miners themselves — men in-
experienced in the matter of surveying, and so in the nature
of things there must frequently be disputes as to whether any
particular location was sufficiently and distinctly marked on
the surface of the ground. Especially is this true in localities
where the ground is wooded or broken. In such localities the
posts, stakes or other particular marks required by the rules
and regulations of the mining district may be placed in and
upon the ground, and yet, owing to the fact that it is densely
wooded, or that it is very broken, such marks may not be per-
ceived by the new locator, and his own location marked on
the ground in ignorance of the existence of any prior claim.
And in all places posts, stakes or other monuments, although
sufficient at first and clearly visible, may be destroyed or re-
moved, and nothing remain to indicate the boundaries of the
prior location. Further, when any valuable vein has been
discovered naturally many locators hurry to seek by early
locations to obtain some part of that vein, or to discover and
appropriate other veins in that vicinity. Experience has
shown that around any new discovery there quickly grows up
what is called a mining camp, and the contignous territory is
prospected and locations are made in every direction. In the
haste of such locations, the eagerness to get a prior right to
a portion of what is supposed to be a valuable vein, it is not
strange that many conflicting locations are made, and, indeed,
in every mining camp where large discoveries have been made
locations, in fact, overlap each other again and again.  Me Evoy
v. [{yman, 25 Fed. Rep. 596, 600. This confusion and con-
flict is something which must have been expected, foreseen
—something which in the nature of things would happen,
and the legislation of Congress must be interpreted in the
light of such foreseen contingencies.

Still again, while a location is required by the statute to b
plainly marked on the surface of the ground, it is also provided
in section 2324 that, upon a failure to comply with certain
named conditions, the claim or mine shall be open to reloca:
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tion. Now, although a locator finds distinctly marked on the
surface a location, it does not necessarily follow therefrom
that the location is still valid and subsisting. On the con-
trary, the ground may be entirely free for him to make a loca-
tion upon. The statute does not provide, and it cannot be
contemplated, that he is to wait uutil by judicial proceedings
it has become established that the prior location is invalid or
has failed before he may make a location. He ought to be
at liberty to make his location at once, and thereafter, in
the manner provided in the statute, litigate, if necessary, the
validity of the other as well as that of his own location.
Congress has in terms provided for the settlement of dis-
putes and conflicts, for by section 2325, when a locator makes
application for a patent, (thus seeking to have a final deter-
mination by the Land Department of his title,) he is required
to make publication and give notice so as to enable any one
disputing his claim to the entire ground within his location
to know what he is seeking, and any party disputing his right
to all or any part of the location may institute adverse pro-
ceedings. Then by section 2326 proceedings are to be com-
menced in some appropriate court, and the decision of that
court deterinines the relative rights of the parties. And the
party who by that judgment is shown to be “entitled to the
possession of the claim, or any portion thereof,” may present
a certitied copy of the judgment roll to the proper land officers
and obtain a patent * for the claim, or such portion thereof, as
the applicant shall appear, from the decision of the court, to
rightfully possess.” And that the claim may be found to
belong to different persons and that the right of each to a
portion may be adjudicated is shown by a subsequent sentence
in that same section, which provides that “if it appears from
a decision of the court that several parties are entitled to sepa-
ate and different portions of the claim, each party may pay
for his portion of the claim . . . and patents shall issue
to the several parties according to their respective rights.”
So it distinctly appears that notwithstanding the provision in
reference to the rights of the locators to the possession of the
surface ground within their locations, it was perceived that
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locations would overlap, that conflicts would arise, and a
method is provided for the adjustment of such disputes. And
this, too, it must be borne in mind is a statutory provision for
the final determination, and is supplementary to that right to
enforce temporary possession, which, in accordance with the
rules and regulations of mining districts, has always been
recognized.

This question is not foreclosed by any decisions of this
court as suggested by counsel. It is true there is language in
some opinions which, standing alone, seems to sustain the con-
tention. Thus, in Belk v. Meagher, 104 U. S. 279, 284, it i3
said :

“ Mining claims are not open to relocation until the rights
of a former locator have come to an end. A relocator seeks
to avail himself of mineral in the public lands which another
has discovered. This he cannot do until the discoverer has in
law abandoned his claim, and left the property open for an-
other to take up. The right of location upon the mineral
lands of the United States is a privilege granted by Congress,
but it can only be exercised within the limits prescribed by
the grant. A location can only be made where the law al-
lows it to be done. Any attempt to go beyond that will be
of no avail. Hence a relocation on lands actually covered at
the time by another valid and subsisting location is void ; and
this not only against the prior locator, but all the world,
because the law allows no such thing to be done.”

And again, in Gwellim v. Donnellan, 115 U. S. 45, 49:

“A valid and subsisting location of mineral lands, made and
kept up in accordance with the provisions of the statutes of
the United States, has the effect of a grant by the United
States of the right of present and exclusive possession of the
lands located. If, when one enters on land to make a loca-
tion, there is another location in full force, which entitles
its owner to the exclusive possession of the land, the first
location operates as bar to the second.”

The question presented in each of those cases was whether
a second location is effectual to appropriate territory covered
by a prior subsisting and valid location, and it was held it is
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not. Of the correctness of those decisions there can be no
doubt. A valid location appropriates the surface, and the
rights given by such location cannot, so long as it remains in
force, be disturbed by any acts of third parties. Whatever
rights on or beneath the surface passed to the first locator can
in no manner be diminished or affected by a subsequent loca-
tion. But that is not the question here presented. Indeed,
the form in which it is put excludes any impairment or dis-
turbance of the substantial rights of the prior locator. The
question is whether the lines of a junior lode location may be
laid upon a valid senior location for the purpose of defining
or securing “underground or extralateral rights not in con-
flict with any rights of the senior location.” In other words,
in order to comply with the statute, which requires that the
end lines of a claim shall be parallel, and in order to secure
all the unoccupied surface to which it is entitled, with all the
underground rights which attach to possession and ownership
of the surface, may a junior locator place an end line within
the limits of a prior location ?

In that aspect of the question the decisions referred to,
although the language employed is general and broad, do not
sustain the contention of counsel. This distinction is recog-
nized in the text books. Thus in 1 Lindley on Mines, section
363, the author says:

“ As a mining location can only be carved out of the un-
appropriated public domain, it necessarily follows that a sub-
sequent locator may not invade the surface territory of his
neighbors and include within his boundaries any part of a
prior valid and subsisting location. But conflicts of surface
area are more than frequent. Many of thein arise from honest
mistake, others from premeditated design. In both instances
the question of priority of appropriation is the controlling
element which determines the rights of the parties. Two
locations cannot legally occupy the same space at the same
time. These conflicts sometimes involve a segment of the
same vein, on its strike; at others, they involve the dip-
bounding planes underneath the surface. More frequently,
however, they pertain to mere overlapping surfaces. The
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same principles of law apply with equal force to all classes of
cases. Such property rights as are conferred by a valid prior
location, so long as such location remains valid and subsisting,
are preserved from invasion, and cannot be infringed or im-
paired by subsequent locators. To the extent, the<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>